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CCA.    307,    314n,    96    Fed. 

713    760 

Chesapeake  &  P.  Teleph.  Co.  y.  Mackenzie, 

74  Md.  36.  28  Am.  St.  Rep.  219, 

21    Atl.    690    638,635 

Chesman  y.   Cummings,   142   Mass.   65,   7 

N.    B.    13 790 

Chester  Glass  Co.  y.  Dewey.  16  Mass.  94, 

8    Am.    Dec.    128 973 

Chicago  y.  Banker.   112  111.  App.  94 349 

y.    Collins,    175    111.   446,   49   L.   R. 

A.  408.  67  Am.  St.  Rep.  224,  51 

N.  B.  907 349 

y.  Robbins,  2  Black,  418,  17  L.  ed. 

298   289 

Chicago  &  A.  rV  Co.' V.'Dlilon.'iis  ill*. 
570,  5  Am.  St.  Rep.  559,  15 

N.  B.  181 664 

y.  Maroney,  170  111.  520,  62  Am. 

St.  Rep.  396,  48  N.  B.  953 700 

60L.R.  A. 


Chicago  &  E.  R.  Co.  y.  H'lexman,  103  111. 

548,  42  Am.  Rep.  88.  .647,  657.  661 
y.  Lain  (Ind.  App.)  72  N.  E.  539. .  874 
Chicago  &  N.  W.  R.  Co.  y.  Morehouse.  112 

Wis.    1.    66   L.    R.    A.    240.    88 

Am.    St.    Rep.   918,   87    N.    W. 

849 868 

Chicago,  B.  &  Q.  R.  Co.  y.  Ayery,  109  111. 

314     :. 700 

y.    Richardson    Coonty    (Neb.)    100 

N.    W.    950 460 

y.  Richardson  County,  61  Neb.  619, 

85  N.  W.  532    466 

Chicago  City  R.  Co.  y.  Lewis,  5  111.  App. 

242 .....      192 

V.  Young, *62*iil'.* 238*. *.**.'.*.!;.'!!!   305 
Chicago,  K.  &  W.  R.  Co.  y.  Bell,  1  Kan. 

App.  71.  41   Pac.  209 248 

Chicago  Terminal  Transfer  Co.  y.  Walton. 

(Ind.)    72    N.    E.   646 874 

Chllderston  y.  Hammon,  9  Serg.  (k  R.  68 . .   100 
Chlnn  y.  State,  47  Ohio  St.  675.  11  L.  R. 

A.  630,  26  N.  B.  986 175 

Choen  y.  State,  85  ind.  209 179,  180.  472 

Christie  Grain   &   Stock   Co.  y.   Board  of 

Trade,    61    C    C    A.    11,    125 

Fed.    161     65 

Chrlstensen  y.  Bno.  106  N.  Y.  97.  60  Am. 

Rep.  429,  12  N.  B.  648 81 

Christianson  y.  Chicago,  St.  P.  M.  &  O.  R. 

Co.  67  Minn.  94.  69  N.  W.  640  892 
Cincinnati  y.  Fleischer,  63  (Jhio  St.  229,  58 

N.    B.    568 87 

Cincinnati  Street  R.  Co.  y.  Whltcomb.  14 

C   C   A.    183.   31   U.    S.   App. 

374.  66   Fed.  915 305 

City  Bank  y.  Bruce,  17  N.  Y.  510 972 

Clancy  y.  Barker,  69  li.  R.  A.  653,  66  C 

C  A.  469,  131  Fed.  161 648 

649,  651,  658,  662 

Clark  y.  Dew,  1  Russ.  &  M.  103 313 

y.    Drake,    3   Plnney    (Wis.)    228..   866 
y.  Glldden,  60  Vt.  702,  15  Atl.  358.   570 

y.  Likens.  26  N.  J.  L.  209 400 

Clarke  y.  Hardgroye,  7  Gratt.  399 237,  239 

Clayton  y.  Clark.  74  Miss.  499,  37  L.  R.  A. 

771,  60  Am.  St  Rep.  521,  21  So. 

565.    22    So.    189 825 

Cleghom   y.   Thompson,   62   Kan.   727,   54 

L.  R.  A.  402,  64  Pac.  605 248 

249 
Clement  y.  Bank  of  Rutland,  61  Vt.  298, 

4  L.  R.  A.  425,  17  Atl.  717...    762 
y.  National  Bank.     See  Clbicbnt  y. 

Bank  or   Rutland. 

y.    Wright,    40    Pa.    250 743 

Cleyeland,  C  C  &  St.  L.  R.  Co.  y.  Miller. 

149  Ind.  490,  49  N.  B.  445...  612 
Cllft  y.  CUft,  72  Tex.  144,  10  S.  W.  338  992 
C lough  y.  London  &  N.  W.  R.   Co.  L.  B. 

7    Exch.    26 805 

Cloyd  y.  Trotter.  118  111.  891,  9  N.  B.  507  675 
Coal   Creek  Min.   Co.  y.  Day  is,  90  Tenn. 

711,  18  S.  W.  387 747 

Coape  y.  Arnold,  31  Eng.  U  &  Eq.  133..  966 
Coates  y.  Chapman,  195  Pa.  109,  45  Atl. 

676     802 

Cobb  y.  Dayenport,  32  N.   J.   L.  369,  33 

N.  J.  L.  223.  97  Am.  Dec.  718  769 

Coffee  y.  Ruffln,  4  Coldw.  516 763 

Coffey  y.  Sulllyan.  63  N.  J.   Eq.  302,  49 

Atl.    520    394 

Cohen  v.  Virginia,  6  Wheat.  264,  5  L.  ed. 

257     658 

Cole  y.  Cunningham.  133  U.  S.  112,  33  L. 

ed.  541,  10  Sup.  Ct.  Rep.  269.  274 
Coleman  y.  Chadwlck,  80  Pa.  81,  21  Am. 

Rep.    93 689 

Coleman  Case.     See  Pboflb  bz  bel.  Db- 

NEBN  y.  Coleman. 
Coles  y.   Central   R.   &  Bkg.   Co.   86  Ga. 

251,   12   S.    B.   749 121 

Collier  V.  Yearwood,  5  Baxt.  581 748 

CoIIlgnon,  Re,  4  Am.  Bank.  Rep.  250....   721 
Collins  y.  State.  46  Neb.  37,  64  N.  W.  432.   648 
y.  Toledo,  A.  A.  &  N.  M.  R.  Co.  80 

Mich.  390,  45  N.  W.  178 984 

Columbus  y.  Jacques,  30  Ga.  606 567 

Columbus  &  I.  C  R.  Co.  y.  Arnold.  31  Ind. 

174,  99  Am.  Dec.  615 168 

Columbus  Southern  R.  Co.  y.  Wright.  151 

U.  S.  470,  38  L.  ed.  288,  14 

Sup.  Ct.  Rep.  396 459 

Colyard  y.  Black,  110  <5a.  643,  36  8.  B. 

80  116 


dTATIONS. 
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Com.    V. 


Coma08i,  Be,  107  Cal.  1,  28  L.  B.  A.  414, 

40    Pac.    15 951 

Oomben  y.  Belleyille  Stone  Co.  60  N.  J.  L. 

226,  36  Atl.  473 038 

Commercial    Bulletin    Co.,    Be,    2    Woods, 

220,    Fed.    Cas.   No.   8,060 721 

Commercial  Nat.  Bank  v.  Brill,  87   Neb. 

626.  56  N.  W.  382 648 

Charlottesville    Perpetual    Bldg. 
&  L.   Co.  90  Va.  700.  44  Am. 

St  Bep.  950,  20  S.  B.  864 81 

V.  Dascom,  111  Mass.  404 275 

V.  Davidson,  91  Ky.  162,  16  S.  W. 

63     273 

V.  Fla;^,  135  Mass.  545 181 

V.  Ford,  130  Mass.  64,  39  Am.  Bep. 

426 478 

V.   Harrington,   3   Pick.  26 181 

V.  Interstate  Consol.  Street.  B.  Co. 

187  Mass.  436,  73  N.  E.  530..  819 
V.  Jones,  26  Ky.  L.  Bep.  867,  82  S. 

W.  643 273 

V.  Lane.  113  Mass.  458,  18  Am.  Bep. 

509     495 

V.  M'Gill,   Addison    (Pa.)   21 181 

V.  Packard,  185  Mass.  64,  69  N.  B. 

1067     821 

V.  Parker,   108  Ky.  673,  67  S.   W. 

484     275 

V.  Perry,  139  Mass.  198,  29  N.  B. 

656     821 

V.  Power,  7  Met.  601,  41  Am.  Dec. 

^465     646,  647,  650,  657,  660 

V.  Buggies,  6  Allen,  588 566 

V.  Temple,  14  Gray,  69 302,  305 

Com.  ex  rel.  Springfield  v.  Highway  Comrs. 

6   Pick.    501 316 

Computing  Scale  Co.  v.  Churchill,  109  Wis. 

303,    85   N.   W.   337 237 

Condlct  v.  Grand  Trunk  B.  Co.  54  N.  Y. 

500     611 

Conklln  v.  Parsons,  1  Chand.  (Wis.)  140.   903 
Conner  v.  Henderson,  15  Mass.  319,  8  Am. 

Dec.    103     763 

1.^-  ?^*&»  ®S.  ^^^'  300,  7  So.  150..   242 

Consolidated  Traction  Co.  v.  Scott,  58  N. 

J.  L.  682,  33  L.  B.  A.  122,  55 

Am.  St.  Bep.  629,  34  Atl.  1()94.   304 

Continental  Ins.  Co.  v.  Buckman,  127  111. 

364,  11  Am.  St.  Bep.  121,  20  N. 

E.  77 282 

Continental  Trust  Co.  v.  Toledo,  St.  L.  & 

K.  C.  B.  Co.  72  Fed.  92 709 

<:onway.  Be,  124  N.  Y.  455.  11  L.  B.  A. 

796,  26  N.   B.   1028 427 

Cook  V.  Stearns,  11  Mass.  533 570 

V.    Whiting,    16   111.   480 904 

Cook  County  v.  Indnstrial  School  for  Girls, 
8  Am.  St.  Bep.  386n,  125  111. 
540,  1   L.  B.  A.  437,  18  N.  E. 

•     183     597 

Cooley  V.  Cook,  125  Mass.  406 914 

v.  Port  Wardens,  12  How.  299,  13  L. 

ed.   996    712 

Coolidge  v.  Brlgham,  1  Met.  547 763 

Cooper  v.   Portner   Brewing   Co.    112   Ga. 

894,   38  S.   E.   91 103 

v.    Watson,   73   Ala.    252 739.  745 

Copeland  v.  Draper,  157  Mass.  558,  19  L. 
B.  A.  283,  34  Am.  St.  Bep.  314, 

32  N.  B.  944 .'  563 

Corbett  y.  Hughes,  75  Iowa.  282,  39  N.  W. 

500     99 

Corbin  v.  Winona  &  St.  P.  B.  Co.  64  Minn. 

185.   66   N.    W.   271 892 

Core  V.  Faupel,  24  W.  Va.  245 741 

Corliss  V.  E.  W.  Walker  Co.  31  L.  B.  A. 

283,  57  Fed.  434,  64  Fed.  280  110 

114 
Cosgroye  v.  Bennett,  32  Minn.  371,  20  N. 

W.    360 976 

V.  Provident  Inst,  for  Savings,  64  N. 

J.  L.  653,  46  Atl.  617 344 

CoBtello  y.  Wyoming,  49  Ohio  St.  202.  30 

N.    B.    613 715 

Cotting  y.  Godard.     See  Cottino  v.  Kan- 
sas CiTT  Stock  Yards  Co. 
y.  Kansas  City  Stock  Yards  Co.  183 
U.  S.  79,  46  L.  ed.  92,  104  Sup. 

Ct.    Bep.    30 311 

Coulter  y.  Clark.  66  N.  B.  739 414 

County  Court  v.  Grjswold.  68  Mo.  175 754 

Cotttts  y.  Acworth  L.  B.  8  Bq.  Cas.  558..   304 

Coz  v.  People.  82  ill.  191 182 

Cuy   v.   Downle,    14    Fla.   644 237,  239 

69  L.  R.  A. 


C raker  v.  Chicago,  &  N.  W.  B.  Co.  36  Wis. 

657,  17  Am.  Bep.  504 657,  661 

Crenshaw  v.  Smith,  5  Munf.  415 237 

Crater  v.  Binninger,  33  N.  J.  L.  513,  97 

Am.    Dec.    737 412,413 

Crawford  v.  Bynum,  7  Yerg.  381 739 

v.  Linn  County,  11  Or.  482,  5  Pac. 

738 443,     444,     445 

v.  Taylor,  27  Ohio  C.  C.  24o 815 

Crawfordsvllle    &    S.    W.    Tump.    Co.    v. 

Fletcher,  104  Ind.  97,  2  N.  B. 

243      879,  883 

Criner  v.  Pike,  2  Head.  398 789 

Criswell's  Appeal,  41  Pa.  299 965 

Cronin  v.   cTore.   38   Mich.   381 908 

Cronkhite  v.  Cronkhlte.  94  N.  Y.  323 571 

Crosdale  v.  Lanigan,  129  N.  Y.  604,  26  Am. 

St.  Bep.  551,  29  N.  B.  824 571 

Cross  V.   Lake  Shore  &  M.   S.  B.   Co.  69 

Mich.  863,  13  Am.  St.  Bep.  399, 

37  N.   W.  361 984 

V.   Noble,  67  Pa.  74 237,  238 

Crow  V.  State,  6  Tex.  334 206 

Crowley  v.  Christensen,  137  U.  S.  86,  34 

L.  ed.  620,  11  Sup.  Ct.  Bep.  13.   819 

Cumber  v.  Wane,  1  Strange,  426 825 

Cunningham  v.  Mahan,  112  Mass.  58 914 

Curran  v.  Olson,  88  Minn.  307,  60  L.  B.  A. 

733,  97  Am.  St.  Bep.  517,  92  N. 

W.   1124    650 

Currier  v.  Elliot,  141  Ind.  394,  39  N.  B. 

554 882 

Curtis,  Be,  109  La.  171,  0  Am.  Bankr.  Bep. 

286,  94  Am.  St.  Bep.  445,  33 

So.  125  721,  722 

V.  Dinneen,  4  Dak.  245,  30  N.  W. 

148  649,  652,  655,  659.  662 

y.  Leasia,  78  Mich.  480,  44  N.  W. 

500     903,    905.    909 

v.  Woodward,  58  Wis.  499.  46  Am. 

Bep.  647,  17  N.  W.  358 782 

Cushing  V.  Boston,  124   Mass.  434 87 

V.  The  John   Fraser,  21  How.   184, 

16    L.    ed.    106 299 

Cutler   V.   Pope,   13   Me.   377 828 


Dalbeattie  S.  S.  Co.  v.  Card.  59  Fed.  159.   157 

Dale  v.  Shively,  8  Kan.  276 762 

Daly  V.  Morgan,  69  Md.  467,  1  L.  B.  A. 

757.    16    Atl.    287. 917.920 

Daniel  v.  Chesapeake  &  O.  B.  Co.  36  W. 
Va,  307,  16  L.  B.  A.  383,  32 
Am.    St.    Bep.    870,    15    S.    E. 

162     748 

V.    Weaver,    5    Lea,   393 897 

v.  Whartenby,  17  Wall.  639,  21  L. 

ed.   661    962 

Daniels  v.  Barney,  22  Ind.  207 885 

V.   Hart,   1 18  Mass.   543 890 

Dankel   v.   Hunter,   61   Pa.   382,   100  Am. 

Dec.    651     238 

Darling  v.  Butler,  10  L.'b.*  A.*  469,"  45  Fed. 

332     380 

Darrow  v.  Scullin,  10  Kan.  59 252 

Dartmouth    College    Case,   4    Wheat.   518, 

4  L.  ed.  629 720 

Davenport  v.  Buchanan,  6  S.  D.  376.  61  N. 

W.  47 414 

Davidson  v.  New  Orleans,  96  U.  S.  97.  24 

L.    ed.    016 814,815 

V.  Phillips,  9  Yerg.  95.  30  Am.  Dec. 

393     745 

Davles  v.  Davles,  L.  B.  36  Ch.  Dlv.  364. .   267 

V.  Mann.  10  Mees.  &  W.  546 191 

298,  299,  300 

Davis  V.  Bank  of  Fulton,  31  Ga.  69 98 

v.  Bean,   114  Mass.  358 237 

y.  Belford,  70  Mich.  120,  37  N.  W. 

919     902 

v.  Davis.  98  Me.  135,  56  Atl.  588. .   263 

V.   Easley,   13   111.   192 739 

V.  Field,  56  Vt.  426    478 

V.  Fogle,   124   Ind.  41,   7  L.   B.   A. 

485,    23    N.    E.    860 952 

V.  Garrett.  6  Bing.  716 512 

V.  Milburn,  3  Iowa,  163 239 

V.  St.  Vincent's  Inst,  for  Insane,  9 
C.    C.    A.   501,    15    U.    S.   App. 

432,  61  Fed.  277 832 

V.  Sawyer,  133  Mass.  289,  43  Am. 

Bep.  519  82t 
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CXTATIOKB. 


DaviB  ▼.  Wakelee,  156  U.  8.  680,  80  L.  ed. 

578,  15  Sup.  Ct.  Rep.  655 240 

▼.   Western  U.  Teleg.   Co.   107  Ky. 

527.  92  Am.   St.   Rep.   371,  64 

B.    W.    849 268 

V.  Whldden,  117  Cal.  623,  49  Pac. 

766     559 

EteYison  y.   Mure.  3   Dougl.   28 132 

Daylson's   Appeal,   95   Pa.   394 947 

Day  V.  Boston,  &  M.  R.  Co.  97  Me.  528, 

55    Atl.    420 303 

Deane  t.   Caldwell,  127  Mass.  242 721 

Dearborn  y.  Northwestern  Sav.  Bank,  42 

Ohio  St.  617,  51  Am.  Rep.  851.  418 
Decker  v.  McSorley,  116  Wis.  643,  93  N. 

W.   808    610 

Delahay  v.  Clement,  4  111.  201 499 

Delaplaine  v.  Chicago  &  N.  W.  R.  Co.  42 

Wis.  214,  24  Am.  Rep.  386..  932 
Delaware   ODunty  y.  McDonald,   46   Iowa, 

170     832 

Delaware,  L.  &  W.  R.   Co.   y.  Trautweln, 

52  N.  J.  L.  169,  7  L.  R.  A.  435, 

19   Am.   St.   Rep.  442,   19   Atl. 

178 984 

Deloraine  y.  Browne,'  3*Bro.'  ChVeSs! '. . ! ! !   402 

Demlng  y.  Foster,  42  N.  H.  165 976 

y.  Grand  Trunk  R.  Co.  48  N.  H.  455, 

2    Am.    Rep.    267 512 

y.  Williams.  26  Conn.  231,  68  Am. 

Dec.    386    365 

De  Mott  y.  Hagerman,  8  Cow.  220,  18  Am. 

Dec.    443     739 

Den  ez  dem.  Creswlck  y.  Hobson,  2  W.  BI. 

695     966 

Wooden  y.  Shotwell,  23  N.  J.  L.  465....  508 
Denman  y.  Johnston,  85  Mich.  387,  48  N. 

W.   565    613 

De  Pew  V.  Robinson,  95  Ind.  109 886 

Derwort  y.   Loomer,   21    Conn.   245 563 

De  Sollar  y.  Hanscome.  158  U.  S.  221,  39 

L.    ed.   959,    15    Sup.    Ct.    Rep. 

816 486 

Detroit  y.   Board  of  Assessors,  91  Mich. 

78,  16  L.  R.  A.  59,  51  N.  W. 

787  445 

y.  Lothrop  Estate  Co.  11  Det.  L.  N. 

6,   99    N.   W.   9 436 

y.  Osborne,  135  U.  8.  492,  34  L.  ed. 

260,  10  Sup.  Ct.  Rep.  1012..  290 
y.    Rents.     See   Detroit   y.   Board 

OF   A8SE80RS. 

Detroit  CItisens*  Street  R.  Co.  y.  Detroit, 

125  Mich.  673,  84  Am.  St.  Rep. 

589,    85    N.    W.    96,    86    N.    W. 

809      440.  457 

Detroit  Transp.  Co.  y.  Board  of  Assessors, 

91  Mich.  382,  51  N.  W.  978..  439 
DeVaughn  y.  Hutchinson,  165  U.  S.  566.  41 

L.    ed.   827,    17   Sup.    Ct.   Rep. 

461     9.59.  966 

Dewald  y.  Kansas  City,  Ft.  S.  &  G.  R.  Co. 

44  Kan.  586,  24  Pac.  1101..  249 
Dexter  y.  Arnold,  5  Mason,  310.  Fed.  Cas. 

No.   3,856    398 

Dickerson  v.   Colgi-ove,  100  U.  S.  578,  25 

L.    ed.    618 582 

Dickinson  y.  Todd,  172  Mass.   184,  51  N. 

E.    976    809 

Dickson  y.  Waldron,  135  Ind.  507,  24  L.  R. 

A.  483,  41  Am.  St.  Rep.  440,  34 

N.  E.  510,  35  N.  E.  1 647 

650,  657,  660 
Diezi  y.  G.  H.  Hammond  Co.  156  Ind.  583. 

60   N.    E.    353 174 

Dingley   y.   Boston,    100   Mass.   544 3L6 

Dlsbrow  y.  Disbrow,  46  A  pp.  DIv.  115.  61 

N.    Y.    Supp.   614,    Affirmed   In 

167  N.  Y.  606,  60  N.  E.  1110. .  023 
Ditberner  v.  Chicago,  M.  &  St.  P.  R.  Co. 

47   Wis.   138,   2   N.   W.   69 881 

Dlyision  of  Howard  County,  Re,  15  Kan. 

194     225 

Dixon's   Appeal,    55   Pa.   424 943 

Doan  y.  Logan  County,  3  Idaho,  38.  26  I'ac. 

167     222.  227 

Doans  y.   State,  36  Tex.   Crim.   Rep.  468, 

37    S.    W.    751 206 

Dodge.  Ex  parte,  7  Cow.  147 914 

Doe  ex  dem.  Thong  y.  Bedford,  4   Maule 

&    S.    363 959,  961 

Cock  y.  Cooper,  1  East.  229 966 

Jones  y.  Dayies,  4  Barn.  &  Ad.  43  966 
Hltchlngs  V.  Lewis,   1   Burr,  614 . .    869 
Church  V.   Perkins.  8  T.   R.   749. .   478 
69  L.  R.  A. 


Donahoe  y.  Richards,  38  Me.  879,  61  Am. 

Dec.    256    596 

Donald  y.  Chicago,  B.  &  Q.  R.  Co.  93  Iowa, 
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passenger    73 

Statutes  at  Large. 

Vol.  24,  p.  554.     Management  of  property 

by  receivers 713 

Vol.    25,    p.    357.     Condemnation    of    land 

for  building  sites  . .   725 

Vol.  25,  p.  433.  Management  of  prop- 
erty by  receivers   . .   71,'! 

Vol.  30,  pp.  544,  547.     Bankruptcy 780 

Vol.  30,  p.  550.     Bankruptcy  act   779 

Vol.  30,  pp.  562,  563.    Bankruptcy  act   ...   720 
Compiled  Statutes,  1901, 

P.  581.  Laws  of  states  to  be  rules  of  de- 
cision       712 

P.  582.  Management  of  property  by  re- 
ceivers      7i;> 

F.  2516.  Condemnation  of  land  for  build- 
ing sites    725 

P.   3045.     Officers  and   crew  of  passenger 

steamers    75 

P.  3058.     Liability  of  master  for  damage 

to  passenger 75 

PP.    3418-3424.      Bankruptcy    780 

PP.  3427,  3428.     Bankruptcy  act   779 

P.   3447.     Bankruptcy  act    721 

Arkansas. 

Constitution,  1874,  Schedule. 

S  1.  Distinction  between  sealed  and  un- 
sealed     Instruments  826 


Citations 


Revised  Statutes. 
Chap.  139,  p.  726,     Set-off 00 

Galifomia. 

Constitution. 

Art.  1,  S  16.     Impairment  of  obligation  of 

contracts     560 

Art.  8.     Distribution  of  powers   558 

Art  4,  S  2.     Time  for  sessions  of  legisla- 
ture       550 

Art.  4,  S  0.    Expulsion  of  member  of  legis- 
lature        558 

Art.  4,  S  36.     Bribery  of  member  of  legis- 
lature       560 

Art.   5,    fO.      Call   for  extra   sessions   of 

legislature 559 

Code  of  Civil  Procedure. 

I  556.    Discharge  of  attachment 71 

i  690,  subdiv.  18.     Property  exempt  from 

execution  08 

1 1465.    Exempt  property  set  apart  for  use 

of  wife   68 

1 1875,  subdiT.  3.     Judicial  knowledge  . . .  550 

Gonneotiout. 

General  Statutes,  1902. 

Evidence  and  rulings  part  of  record  562 
Action  of  supreme  court  on  appeals  835 

Difltriet  of  Golnmbla. 

Revised  Statutes. 


1797. 
1802. 


1222. 
1225. 


Prohibiting  occupation  of  streets  . . 
Setting  aside  portions  of  streets  as 


85 


parks    86 

obstructions     from 

streets    86 

Institution  of  suits 85 

Penalty    for    obstruction    85 


S  226.     Removal     of 

1227. 
§229. 


Florida. 

Constitution. 
Art.  6,  S  6.     Voting  by  ballot  180 

Oeorsia. 

Statutes. 

131.     Charter  of  Augusta 567 

Princess  Digest. 


1898,  p. 
P.  425. 
I  2842. 


Set-off 100 

Code,  186S. 

Set-off   101 

Code,  J868. 

12850.     Set-off    100 

is  3746,  3747,  Set-off  of  mutual  demands 

and   debts     08 

I  3754.    Effect  of  dismissal  after  filing  set- 
off       101 

3807.     Defining  torts 107 

4929.     For  every  right  a  remedy 103 

4970.     Dismissal  of  petition   101 

5712.  Liberty  of  speech 107 

5713.  ^  Searches  ana  warrants 106 

6014.     Freedom  of  the  press 107 

6017.     Searches  and  seizures  106 

Political  Code. 

I  745.     Use  of  streets 566 

Penal  Code. 

1401.     Gaming    118 

Idaho. 


Art 
Art. 


1,  I  1. 
1.  I  2. 


Art  18,  f  1. 

Art.  18,  {  2. 

Art.  18,  {  3. 

Art  18,  i  4. 

69  L.  R.  A. 


Constitution. 

Inalienable  rights  of  people  223 
Special   privileges   and   Im- 
munities       223 

Counties  of  state    222 

Removal  of  county  seat  . .  222 

Division  of  counties   222 

Establishment  of  new  coun- 
ty        222 


Art.  18,  S  5.     County  governments  under 

legislative  control..  223 
Session  Imxcs. 

1891,  Mal-ch  3.  Creation  of  Alta  and  Lin- 
coln counties   226 

1903,  p.  346.    Control  of  separate  property 

by  wife    .... .  .V. . .   588 

1905,  Feb.  28.     Abolishment  of  county  . .  221 

Revised  Statutes,  1887. 

If  2921,   2922.     Protection  of  homesteads  587 

1 3040.  Conveyance  of  homestead   587 

1 3041.  Abandonment  of  homestead   ....  587 

M427.     Exceptions    577 

{  6007.    Statute  of  frauds 570,  588 

I  6008.     Statute  of  frauds   588 


Illinois. 

Hurd's  Revised  Statutes,  190S. 

Chap.  38,  p.  670,  S  273.  Punishment  for 
attempt  to  commit 
offense 182 

Chap.  68,  i  6.  Contracts  of  married  wo- 
men     871 

Indiana. 

Constitution. 

Art.  1, 1  28.  Exclusive  privileges  forbid- 
den     421.  880 

Art  4,  f  10.  Act  to  embrace  but  one  sub- 
ject      879 

Art  4,  I  22.    Prohibiting  passage  of  special 

iSws    ..; 421,  879 

Art  4,  f  23.  Laws  to  be  uniform 879 

Statutes. 

SS  5206-5206V.     Employers'   liability  act..  878 

Revised  Statutes,  1881. 

S  3407.     Building  associations 421 

Bums's  Revised  Statutes,  1904. 
SS  7083-7087.     Employers'  liability  act   . .  878 

Homer's  Revised  Statutes,  1897. 
IS  5206-5206V.     Employers*  liability  act..  878 

Bums*s  Annotated  Statutes,  1901. 
i  6964.    Contracts  of  married  women  ....  871 

Iowa. 

Code. 

11307.  Employer's  liability  act  881 
1824.  Regulation  of  Insurance  company  176 
2901.    Suspension  of  power  of  controlling 

property'    967 

I  3061.     Written  tender  of  stock 973 

I  3456.     Revivor  of  causes  of  action  ....  262 


Statutes. 

1857-58,  chap.  13,  p.  195.  Local  prosecu- 
tors        179 

1861,  chap.  58.  p.  216.     Duty  of  attorney 

general     179 

1869,  chap.  43,  p.  128.    Brll)ery  statutes  . .   180 

General  Statutes,  1868. 

PP.  283,  284,  SS  135-137.  Prosecuting  at- 
torney     178 

General  Statutes,  1889. 

S  6873.    Taxation  of  railway  property  . . .  459 

General  Statutes,  1901 

i  2212.  Punishment  for  accepting  bribe  . .  180 

i  2284.     Attempt  to  bribe 181 

I  5540.     Signing  indictments 178 

i  7271.    Duty  of  attorney  general 178 


CiTATIOirS. 


32a 


Keatueky. 

C<m8tUuti<m. 

t  5.         Compniaory   worship    592 

1 11.  Rights  of  accused  in  criminal  pros- 
ecutions       273 

i  59.       Forbidding  passage  of  special  acts  269 

illO.     Jurisdiction  of  court  of  appeals  . .  272 

189.    Tax  for  educational  purposes 592 

190.     Common  carriers*  liability 268 

Statutes, 

1796  (1  Stat  Laws,  530).  Trial  of  acces- 
sory to  murder   . . .   275 

Statutes,  1909. 

700.     Llabllitj  of  insurer    268 

1128.     Crimes  and  punishments 275 

1147.     Prosecution  of  offense 273 

2514.     Statute  of  limitations 270 

~  4368.     Use  of  sectarian  book  In  common 

schools 692 

Criminal  Code  of  Practice. 

S  3.     Repeal  of  laws 275 

n  21,  24.     Jurisdiction  of  offense 273 

IfOniaiana. 

Constitution,  1898. 

Art.  1.         Origin  and  end  of  government  278 

Art.  2.  Due  process  of   law    278 

Art.  166.     Prohibiting  ex  post  facto  laws  278 
Art.  167.     Compensation     for       property 

taken   278 

Statutes. 

1898,  No.   136,  p.  232.     Powers  of  mayor 

and  aldermen 278 

Civil  Code. 

Art.  497.     Ownership  of  property 278 

Maryland. 

Constitution,  1851. 

Art.     3.  i  22.     Forbidding  the  loaning  of 

credit  of  state 016 

Art.     3,  S  42.     Transfer   of   stock    in    Im- 

proyement   company  919 

Constitution,  1867. 

Art.     3.  I  34.     State  not  to  glye  or  loan 

credit 915 

Art.     3,  S  &4.     Comity  not  to  give  or  loan 

credit     918 

Art.  7,  8 1.  Powers  of  county  commis- 
sioners       917 

Art.  12.  S  3.  Sale  of  state's  interest  by 
board  of  public 
works     919 

Statutes. 

1774,  chap.   21.    Money  loaned  for  public 

roads    916 

1842,  1843.  chap.  301.  Sale  of  state's  in- 
terest In  Internal 
Improvement      com- 

rnies     916 
Aid  for  construc- 
tion of  internal  im- 
provements    918 

1878,  chap.  158,  p.  256.  Repair  of  na- 
tional road  by  coun- 
ties        920 

1896,  chap.  51.     State  commission   915 

1904,  chap.  225,  p.  888.  State  aid  for 
the  construction  of 
roads   915 

Code  of  Public  Local  Laws. 

Art.  4,  1 170.  Time  of  signing  bills  of  ex- 
ception   909 

Art.  5,  8  6.  Appeals  from  orders  of  orphans' 

courts-   914 

Art  6,  I  7.    Appeals  under  Insolvent  laws  914 

Art  66»  i  8.     Notice  of  sales 914 

Code  of  Public  General  Laws. 
Art  25.     Powers  of  county  commissioners  917 
60L.  R.  A. 


MawNieliiisetts. 

Declaration   of  Rights. 

Art  10.     Compensation  for  property  taken  820 

Statutes. 

1882,  chap.  154.  pp.  111-113.    Damages  for 

land  taken 315 

1801,  chap.  370,  p.  949.  Establishment  of 
gas  and  electric 
plants     79 

1895,  chap.    488,    p.    573.      Compensation 

for    destruction     of 
established    business  599 

1896,  chap.  450,  p.  444.     Compensation  to 

employees    600 

1897,  chap.  445,  p.  429.     Compensation  for 

^„^„     ^  damages    600 

1808,  chap.  551,  p.  666.    Compensation  for 

damages    600 

1900,  chap.  196,  p.  138.     Abandonment  •f 

land  taken   315 

1901,  chap.  505,  p.  451.    Compensation  for 

damages    600 

1902,  chap.  373,  p.  289.     Approval  of  ac- 

?uisition  of  land  by 
rnited  States 725 

1903,  chap.    158,   p.    121.     Rules  of  park 

commission    818 

Public  Statutes,  1882. 

Chap.   150.   S  8.     Reservation  of  questions 

of  law 318 

Chap.  191,  8  46.     Hechanic's  lien   499 

Revised  Statutes. 

Chap.  25,   8 1.     Highways    619 

Revised  Laws. 

Chap.  156,  8  7.     Reservation  of  questions 

of  law   313 

Chap.  203.  611.     Payment  of  costs  before 

second  suit 313 

MioldKttn. 

Constitutum. 

Art  4,  8  11.  Voting  at  elections   186 

Art  6,  8  26.       Forbidding     unreasonable 

searches 349 

Art.  6,  8  32.     Testimony  of  person  against 

himself    349 

Art.  7,  8  2.     Voting  by  ballot 185 

Art  14,  8  11.     Uniform  taxation 439 

Statutes. 

1893.  No.  206,  p.  358.     Tax  law 434 

1895,  No.  229,  p.  520.  Taxation  of  cor- 
porate property   . . .   435 

1897,  No.  61,  p.  71.  Use  of  voting  ma- 
chine       186 

1903,  No.  234,  p.  383.  Use  of  voting  ma- 
chine     •. 186 


Compiled  Laws,  1897. 


8  3441. 


If  11,    344,    chap.    316. 
II 11,    795.     -^     •  * 


Duty    of    municipality    to    keep 

streets  safe  fllfl 

f  8  3750-3758.    Use  of  voting  machine.'!.'!   186 
3834.     Taxation  of  corporate  property  . .  434 

"""     "^^     chap.    310.     Lotteries    507 

Punishment   of   common   law 

offenses    183 

Minnesota. 

Constitution. 

Rights    of    citizens 672 

Rights  of  accused   672 

Laws. 

1887,  chap.  18.     Fellow-servant  act 889 

1899,  chap.  225,  p.  246.     Returns  by  com- 
mission   merchants     670 
General  Statutes,  1894. 

8  270i.    Fellow-servant  act 889 

MiMonri. 
Constitution,  1875. 


Art    1,8  2. 
Art  1.  8  7. 


Art  2,  8  11. 


Issuance  of  warrant  without 

probable  cause    . . .   471 


Citations. 


18t)9, 


I  1253. 
I  1645. 


!2477. 
2481. 
2535. 


Statutes. 

p.  :W2.     Prosecution  of  felonies 471 

Revised  Statutes,  1879. 

Rape    182 

Attempt  to  commit  oifense 182 

Revised  Statutes,  1899. 

Informationfl   386 

Prosecution  by  information 386 

Indictments  when  not  Invalid  . . .  387 


Nebraska. 

Constitution. 

Art.    S.    111.      Sectarian    instruction    in 

schools     598 

Art.  9.  §  1.    Taxation  to  be  uniform 454 

Art.  9,  1 6.  Taxation  for  corporate  pur- 
poses       454 

Compiled  Statutes,  1901. 

Chap.  12a,  |  98.     Tax  commissioner 451 

Chap.  77,  art.  1,   §|  39,  40.     Taxation  of 

railway  property  . .   451 

Cohhey's  Annotated  States,  1909, 

17547.    Omaha  Charter;  tax  commissioner  451 

Chap.  49.     Revenue  act 447 

SS  10,484-10.486.     Revenue  act 455 

N«w  Hampshire. 

Statutes. 

Ed.  1815.  p.  191.  $  :».  Rcflrulation  of  con- 
tracts for  sale  of 
land     631 


Public  Statutes,  1901. 


Chap.  215.  §  1. 


Regulation  of  contracts  for 

sale  of  land   631 


New  Jersey. 

Constitution. 

Art.    1.   Par.   16.     Compensation  for  prop- 
erty talcen 769 

Statutes. 

1901.  chap.   161    (P.  L.  p.  333).     Right  of 
fishery     in     private 

lake 768 

General  Statutes. 

Vol.    2.    p.    100:>,    *  5.      Memorandum    of. 

agreement  for  lease  396 

New  York. 


Constitution. 

Art.    3,    §  16.     Itills    to    embrace    hut   one 

subject     756 

Statutes. 

1850,  chap.  140.  p 

1884.  chap 


232.     Duty  to  signal  at 

crossings    665 

r.22,  p.  625.     Parle  act 756 


North  Dakota. 

Revised  Codes,  1899. 

i  3836.     Requisites  of  contract   411 

I  3841-5844.     Consent  to  contract 411 

I  3848.     "Actual  fraud"  defined 411 

i  3934.     Affirmance  of   contract    411 

I  3941.     Liability  lor  wilful  deceit    411 

{  3942.    Actionable  deceit 411 

I  4996.     Damages  for  breach  of  promiKc  of 

marriage    414 

I  4997.     Measure  of  damages  for  breach  of 

obligation    411 

1 5003.     Damages   for   seduction    414 

I  6004.     Damages  for  Injury  to  animals  . .   414 

i  5014.     Recovery  of  damages 414 

69  L.  R.  A. 


Ohio. 


Constitution. 


Art.  1.  I 
Art.  1,  l 


1.  Inalienable   rights    

2.  Object  of  government  . .  420, 


Art.  1,  {  16.  Courts    to    be   open 

Art.  1,  i  19.  Compensation    for    property 

taken    

Art.  2,  I  26.  General  laws  to  be  uniform 

420, 
Art.  10,  I  7.  Exercise  of  police  powers  .  . 


Statutes. 


1867,    Feb.    21 


1868.  May  5. 
1868.  May  9. 


(64  Ohio  Laws,  p.  18). 
Building  and  loan 
association      

Building  and  loan  aasocia- 
tions      

Building  and  loan  associa- 
tions   

1890,  April  2  (87  Ohio  Laws,  p.  149).    Pro- 

tection of  railroad 
employees    

1891.  May    1     (88    Ohio    Laws,    p.    469). 

Building  and  loan 
associations   

94  Ohio  Laws,  p.  142.  Cleansing  of  drain- 
age ditches   

1002.  April  15  (95  Ohio  T^ws,  p.  155). 
Cleansing  of  drain- 
age ditch 

1904.  April  20   (97  Ohio  Laws.  182).  Giv- 

I  3641c.  Giving  of  surety  bonds 

1904,   April    22    (97   Ohio  Laws,   p.   262). 

Contracts  for  clean- 
ing ditch 

Revised  Statutes,  1892. 

S  3641r.  Giving  of  surety  bonds. ....... 

S  4491.  Ditch    laws    

II  4500.  Public  water  course    

I  5848.  Jurisdiction  of  courts  to  enjoin 

illegal  taxes   

S  5916.     Wills 

Bates's  Annotated  Statutes. 

a  3836-3.  p.  2130.  Power  of  building  and 
loan  associations   . . 


430 
431 
814 

813 

7i4 
81L 


418 
410 
419 

709 

419 
812 

800 
429 

812 


429 
814 
810 

814 


417 


Oklahoma. 

Wilsons   Revised   Annotated    Statu te.t. 
H  4052-4062.      Easements    and    servitudes  463 

Oregon. 


Art.  1,   f  9. 

Art.  7.  il  17. 
Art.  7,  S  18. 
Art.  15,     §3. 


Constitution. 

Issuance    of    warrant    with- 
out   probable    cause  469 
Prosecuting  attorneys  ....   473 

Jurors      468 

Oath  of  office    473 

Session  Laws. 

1899,  Feb.  17,  p.  99.  Proceedings  by  in- 
formation       474 

Special  Laws. 

1903,  Dec.  28,  p.  32.  Appointment  of 
deputies  by  district 
attorney      472 

Bellinger  and  Cotton's  Annotated  Codes  and 

Statutes. 

i  788,    subdiv.    15.     Performance  of  official 

duty    469 

§  848.  Memorandum  to  i>e  made  by  wit- 
ness       478 

Si  1258-1264.     Proceedings  by  information  469 

i  J  271.     Form  of  oath  of  grand  Jury 469 

i  1304.     Form    of   indictment    468 

i|  1581.      Defining  "Information"    471 

i  1584.     Examination  of  Informant    471 

H  1585.     Issuance  of  warrant  of  arrest   . .  471 

S  2502.     Oath  of  office  required   473 

I  2927.  Appointment  of  deputies  by  dis- 
trict attorney    472 


CITATION8. 


1851.    AprU   3    ^P. 


PennsylTanla. 

Statutes. 

1<04,  April  19   [.3  Smith's  I^ws.  p.   14S). 

Revocation  of  wills  951 
L.   327).     Opening  of 

streets  T91 

1879,  June  4  (P.  L.  88).     Wills*  *.**.!!!!.* .'   950 

Rhode  Island. 

Public  Laws. 

1898.  im<),  chap.  549.  p.  49.  Consent 
of  guardian  to  mar- 
riage        493 

General  Laws,  1896, 

Chap.  196,  S  7.  Appointmenitfof  guardian  493 
Chap.  196.  I  16.  Invalidity      of      ward's 

contract    493 

Chap.  279.  |  65.  Observation      of      street 

railway     tracks 190 


Art. 


S 


South  Carolina. 

Constitution. 

4.     Elections    by    general    as- 
sembly      


Sonth  Dakota. 

Laws. 

190;5.  chap.  176.  p.  202.  Board  of  Medi- 
cal   examiners   . .  . . . 

Revised  Jtistices'  Code. 

SI    14,    15.     Service   of  summons 

Tennessee. 

Constitution. 

Art.  1.  I  21.  Compensation  for  propertv 
taken   

Art.  2,  S  17.  Bills  to  embrace  but  one 
subject     

Statutes. 

1879,cli«p.  11.  p.  1.").  Establishment  of 
taxing    district 

1&99,  chap.  142.  p.  250.  Condemnation 
of  land  for  park 
purposes    

Shannon's  Code. 


{    1844.     Taking    land    for    internal     im- 
provement     

Petition  for  appropriation  of  land 

Notice  of  petition   

Assessment  of  damages 

Examination  of  ground;   as8es.s- 

ment 

Estimation  of  damages  


S  1845. 
f  1846. 
i  1849. 
I  1856. 

I  1867. 


60  L.  R.  A. 


187 


505 
501 


751 

751 


752 
751 


755 
755 
755 
755 

755 
755 


S   1859.     Confirmation  of  report 755 

I  1865.     Prepayment  of  damages 756 

!1866.  Suit  for  damages 766 
30asi.  Mechanic's  lien  898 
3639.     Continuance  of  lien 898 

S  4466.     Bstate  vests  in  seven  years 738 

ft  4470.  Actions  for  injuries  to  property . .   738 

I  5096.     Forcible  entry  and  detainer 788 

I  5103.  Herits  of  title  not  inquired  into  745 

>  5131.     Replevin   286 

S  5144.     Judgment  for  defendant 286 

ii   6437.     Misdemeanor    293 

§§6786,  6787.        Furnishing     liquors     to 

minors     292 

$  6789.  Punishment  for  giving  liquors  to 

minors    29:^ 

i  7202.     Sentence  to  penitentiary    293 

$   7212.     Assessment  of  fine   293 

Texas. 

Statutes. 

1840.  Jan.  20.     Adoption  of  common  law. .  990 

PasohaVs  Digest. 

Art-  1870.     Indictment  for  bribery   183 

Revised  Statutes,  1895. 

Art.  1689.     Descent  and  distribution 990 

Art.  3258.     Adoption  of  common  law 990 

Whitens     Annotated     Code     of     Criminal 

Procedure. 
§  766.     Practice  as  to  improper  argument  200 

West   Virginia. 

Code,  1899. 

Chap.  53,  f  59.  Dissolution    of      corpora- 
tion       137 

Chap.    54.    S   26.     Building   associations . .  421 

Chap.   75,   I   8.     Lien    129 
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A  e^UTi  order  ammlllnar  a  Judicial  sale, 

and  directing  a  resale  of  the  property,  with- 
out accepting  the  bid,  or  directing  any  pro- 
ceedings against  the  bidder,  or  any  confirma- 
tion of  the  sale,  relieves  him  from  all  liabil- 
ity npon  his  bid. 

(January  la,  1905.) 


yorR.~H€li€f  of  purchaser  upon  annulling  ju- 
dicial or  execution  aale. 

I.  Release  from  bid,  33. 
n.  Release  from  hid  and  return  of  deposit,  36. 
III.  ReHef  fty  reimbursement  or  subrogation, 

a.  GeneraUp,  89. 

b.  Reimbursement,  89. 

c.  Subrogation, 

1.  Oenerally,  42. 

2.  Out  of  proceeds  of  resale,  44. 

d.  Probate,  guardian^,  and  administra- 
tors^ sales, 

1.  Guardians'  sales,  45. 

2.  Administrators'  sales,  47. 
0.  Statutory  relief,  51. 

f.  Proceedings  against  nonresidents,  52. 

g.  Fraudulent  sales,  68. 

1  \".    Relief  by  action  against  the  debtor,  55. 
V.  Relief  by  action  against  the  creditor,  56. 
VI.  Relief  by  action  against  the  sheriff,  58. 
VII.  Summary^  58. 

I.  Release  from  bid. 

It  is  a  necessary  result  that  a  purchaser  is 
released  from  his  bid  on  the  sale  being  set  aside. 
So  the  converse  is  also  true,  and  a  release  from 
tbe  bid  will.  In  effect,  set  the  sale  aside.  This 
note  Is  only  intended  to  include  such  cases  as 
show,  in  effect,  that  the  sales  were  set  aside  or 
treated  as  invalid.  In  many  cases  a  resale  was 
had  because  the  purchaser  failed  to  comply 
with  his  bid,  and  proper  steps  were  taken  to 
hold  him  for  a  deficiency  where  the  sale  was  not 
set  aside.  The  reason  for  holding  him  liable 
is  on  the  theory  that  his  purchase  is  binding, 
and  he  has  caused  loss  by  his  delinquency.  The 
rule  is  that  where  proper  steps  are  not  taken  to 
fix  the  purchaser's  liability,  and  a  resale  Is  had, 
be  win  be  released ;  and  it  may  be  stated  that 
where  he  is  led  to  believe  that  the  first  sale 
bas  been  abandoned,  and  another  sale  Is  had, 
he  win  not  be  liable.  Thl^  was  the  rule  adopted 
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A  PPEAL  by  defendant  from  a  judgment  of 
^  the  Circuit  Court  for  Livingston  Coun- 
ty holding  him  responsible  for  a  bid  made  at 
a  judicial  sale.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hendriok  Sb  MiUer  and  J.  O. 
Hodge  for  appellant. 

Messrs,  Bush  A  WiUon  and  O.  C. 
Chrasaham  for  appellee. 

Hobaon,  J.,  delivered  the  opinion  of  the 
court: 

D.  B.  Weaver  died  a  resident  of  Living- 


In  CowpEB  V.  Weaveu's  Admk.  As  to  whether 
or  not  he  may  claim  release  If  the  sale  is  not 
confirmed,  the  case  of  Cowpbr  v.  Wbavbb's 
Admb.  holds  that  he  Is  released,  saying :  'The 
purchaser  at  the  first  sale  was  only  a  preferred 
bidder  until  his  bid  was  accepted  by  the  court 
confirming  the  sale."  But  In  a  case  In  the 
United  States  Supreme  Court  (Camden  v.  Mav- 
hew,  120  U.  S.  73,  32  L.  ed.  608,  9  Sup.  Ct  Rep. 
246),  he  was  held  not  released;  but  the  court 
offered  to  confirm  the  sale  if  he  would  pay,  and 
an  order  was  made  to  fix  his  liability  when  the 
subsequent  sale  was  ordered.  Judicial  sales 
differ  from  execution  sales,  In  that  In  the 
former  a  confirmation  Is  necessary  to  fix  the 
liability  of  the  purchaser.  Some  states  have 
a  statutory  provision  for  the  confirmation  of  all 
sales.  The  purchaser  will  be  released  If  the 
conditions  In  the  second  sale  vary  from  those 
In  the  first  sale.  If  the  sale  Is  void  the  pur- 
chaser will  be  released  from  his  bid  (see  subdiv. 
III.).  He  will  be  released  by  the  court  in 
Judicial  sales  which  are  set  aside  on  the  ground 
that  the  title  Is  doubtful  (see  subdiv.  II.).  He 
has  been  released  on  the  ground  of  poverty. 

So,  where  no  notice  was  given  or  rule  taken 
against  the  purchaser  at  a  sheriff's  sale,  that  a 
resale  would  be  at  his  risk,  he  was  held  Justi- 
fied in  regarding  his  purchase  as  abandoned 
Galpin  v.  Lamb,  29  Ohio  St.  529. 

The  same  was  held  In  Glrard  L.  Ins  Co  v 
Young,  8  Phlla.  16,  the  court  saying:  "Surely 
if,  after  such  a  sale,  the  property  Is  again  put 
up  without  any  demand  on  the  part  of  the 
sheriff  or  anyone  else  for  the  performance  of 
the  contract,  and  without  any  notice  or  intima- 
tion that  the  purchaser  is  to  be  held  respon- 
sible for  the  loss,  on  a  resale,  he  may  fairly 
infer  that  his  bid  Is  not  insisted  on,  that  his 
compliance  with  It  has  been  waived." 

In  Makemson  v.  Braun,  100  Ky.  88,  37  S.  W. 
495,  the  purchaser  refused  to  execute  bonds! 
and  the  commissioner,  without  reporting  to  the 

33 


34 


Kentucky  Court  of  Appeals. 


Jan., 


ston  county,  and  his  administrator  brought 
this  suit  to  sell  the  land  owned  by  him  for 
the  payment  of  debts,  and  for  the  settlement 
of  his  estate.  At  the  April  term,  1903,  a 
judgment  was  entered  directing  a  sale  of 
the  real  estate.  The  sale  was  made  on  June 
1st,  and  at  it  appellant,  R.  B.  Cowper,  bid 
in  lots  67,  68,  69,  70,  and  a  part  of  lot  17, 
for  $265.  After  the  sale  he  seems  to  have 
concluded  that  the  title  of  the  intestate  to 
the  land  was  not  good,  and  refused  to  ex- 
ecute a  bond  for  the  price.  The  commis- 
sioner on  September  9th  filed  his  report  of 
sale,  stating  that  Cowper  had  purchased 
the  property  at  the  sale,  and  had  refused  to 
execute  a  sale  bond.  On  this  report  on  Sep- 
tember 25th  the  court,  without  taking  any 
proceedings  against  Cowper  or  confirming 
the  sale,  entered  the  following  order:     ''It 


appearing  to  the'  court  by  report  of  the  mas- 
ter commissioner,  W.  I.  Clarke,  that  he  sold 
to  R.  B.  Cowper  lots  67,  68,  69,  70,  and  71, 
and  a  part  of  outlot  No.  17,  as  appears  on 
the  town  plat  of  Smithland,  Kentucky,  and 
said  Cowper  having  failed  and  refused  to  ex- 
ecute bonds  therefor,  and  said  fact  being 
made  known  to  this  court  as  aforesaid,  the 
said  commissioner  is  here  directed  to  treat 
said  sale  to  Cowper  as  if  it  had  not  been 
made,  and  readvertise  said  property  for  sale, 
and  sell  same  in  the  full  way  and  manner 
set  out  and  directed  in  the  judgment  filed 
herein,  and  will  in  all  respecta  comply  with 
said  judgment  in  taking  bond,  making  re- 
port, and  so  forth  and  so  on,  as  herein  set 
out;  and  this  cause  is  continued."  The  re- 
sale was  made  on  November  2,  1893,  and  at 
it  the  property  brought  the  sum  of  $32. 


court,  readvertlsed  and  sold  the  property,  which 
Rale  was  confirmed.  Subsequently  a  rule  was 
issued  against  the  first  purchaser  to  show  cause 
why  he  should  not  be  required  to  pay  a  de- 
ficiency arising  between  the  sales.  It  was  held 
that  as  the  commissioner  had  elected  to  treat 
the  first  purchase  as  a  nullity,  and  reported  all 
his  acts  to  the  court,  and  no  steps  were  talcen 
to  compel  the  purchaser  to  comply  with  his  pur- 
chase, but,  instead,  the  last  sale  was  confirmed, 
the  rule  was  taken  too  late,  and  the  purchaser 
was  released. 

And  in  Stout  v.  Philippi  Mfg.  &  M.  Co.  41 
W.  Va.  3S9,  56  Am.  St.  Rep.  843,  28  8.  B.  571. 
where,  by  consent  of  the  parties,  it  was  agreed 
that  there  should  be  a  resale,  and  the  same 
purchaser  purchased  at  the  second  sale  at  a  less 
price,  and  the  first  sale  was  not  confirmed,  or 
reported  until  after  the  second  sale,  it  was  held 
that  he  was  not  liable  for  the  deficiency.  In 
this  case  the  property  was  injured  by  a  freshet 
between  the  sales,  although  this  was  not  plead- 
ed in  the  proceedings  to  hold  the  purchaser 
liable.  The  court  said :  "But,  without  report 
of  this  bid,  or  its  acceptance  by  the  court,  or 
intimation  of  a  purpose  to  hold  him  to  his  bid, 
the  property  is  resold,  by  mere  act  of  the  at- 
torneys of  the  parties,  without  advertisement. 
As  all  parties  consented  to  a  resale,  Douglass 
could  fairly  infer  that  they  recognized  the  in- 
justice of  confirming  the  sale,  and  agreed  to  dis- 
regard it." 

In  Mississippi  it  was  held  that  no  liability 
attaches  to  the  first  purchase  until  after  the  sale 
is  confirmed;  that,  if  the  purchaser  refuses  to 
pay,  and  the  commissioners  advertise  and  resell 
at  a  lower  price,  without  reporting  to  the  court 
until  after  a  second  sale,  which  is  confirmed, 
the  purchaser  will  not  be  held  liable  for  the 
deficiency.  Campe  v.  Sander,  68  Miss.  278,  24 
Am.  St.  Rep.  273,  8  So.  846. 

In  regard  to  the  necessity  of  a  confirmation 
to  hold  the  purchaser,  in  Virginia  F.  &  M.  Ins. 
Co.  V.  Cottrell,  85  Va.  857,  17  Am.  St.  Rep.  108, 
9  S.  E.  132,  the  court  said:  "Cntil  the  sale 
has  been  confirmed  the  proceeding  is  in  fieri; 
the  bidder  is  not  considered  as  a  purchaser,  and 
he  is  therefore  not  liable  for  loss  to  the  prop- 
erty, by  fine  or  otherwise,  In  the  interim ;  nor 
is  he  compellable,  before  confirmation,  to  com- 
plete his  purchase.*' 

So,  in  Neal  v.  Andrews,  53' Ark.  445,  14  S.  W. 
646,  the  court  said :  "In  a  Judicial  sale  the 
69  L.  R.  A. 


court  is  the  vendor,  and  there  is  no  completed 
sale  until  confirmation  by  the  court,  which  is 
the  acceptance  of  the  bidder's  offer." 

And  a  motion  that  a  person  reported  best 
purchaser  should  complete  his  purchase  by  a 
certain  day  was  refused;  the  report  not  being 
absolutely  confirmed.  Anonymous,  2  Yes.  Jr. 
335.  The  lord  chancellor  said:  "He  felt  a 
difficulty;  as  until  confirmation,  the  purchaser 
is  always  liable  to  have  the  biddings  opened ; 
until  that,  non  constat  that  he  is  the  pur- 
chaser." 

And  in  Campbell  v.  Johnston,  4  Dana,  178, 
the  court  said :  "Although  in  general  the  pur- 
chaser under  an  erroneous  decree  in  chancery 
may  not  be  affected  by  the  reversal  of  the  de- 
cree, yet,  as  was  determined  by  this  court  in  the 
case  of  Forman  v.  Hunt,  at  the  last  spring  term. 
3  Dana,  614,  such  sales  are  not  complete  until 
they  are  sanctioned  by  the  court." 

So,  in  Harwood  v.  Cox,  26  III.  App.  874,  the 
court  said :  "The  accepted  bidder  at  a  master's 
sale  acquires  no  independent  right  to  have  his 
purchase  completed,  but  is  nothing  more  than  a 
preferred  bidder,  who  proposes  for  the  purchase 
of  the  property,  depending  upon  the  sound, 
equitable  discretion  of  the  chancellor  for  a  con- 
firmation  of  the  sale  by  his  ministerial  agent." 

And  in  Oowan  v.  Jones,  10  Smedes  &  H.  164. 
the  court  said :  "In  chancery,  some  reports  are 
conclusive,  and  others  require  confirmation. 
Among  the  latter,  is  the  report  allowing  the 
highest  bidder  at  a  sale  under  a  decree  to  be 
the  purchaser." 

So,  in  Mebane  v.  Mebane,  80  N.  C.  84,  the 
court  said:  "The  bid  is  but  a  proposition  to 
buy,  and,  until  accepted  and  sanctioned  by  the 
court,  confers  no  right  whatever  upon  the  pur- 
chaser. The  sale  is  consummated  when  that 
sanction  is  given  and  an  order  for  title  made 
and  executed." 

In  Forman  v.  Hunt,  3  Dana,  614,  the  commis- 
sioner in  a  foreclosure  sale,  supposing  that  the 
estate  would  be  subject  to  redemption,  had  the 
estate  valued,  which  depressed  the  sale,  and  the 
property  did  not  bring  its  fair  value.  The 
court  set  the  sale  aside  on  condition  that  the 
purchaser  be  paid  costs  and  expenses.  The 
court  said:  "Those  who  purchase  at  a  chan- 
cellor's sale  purchase  subject  to  this  revising 
power  and  control,  exercised  by  the  chancellor 
over  the  sale ;  and  their  right  to  the  purchase 
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Thereupon,  at  the  December  term  at  the 
court,  the  court  awarded  a  rule  against 
Cowper  to  show  cause,  if  any  he  could,  why 
he  should  not  pay  the  difference  between 
the  bid  made  by  him  and  the  bid  made  at 
the  second  sale,  which  the  court  then  con- 
firmed. Appellant,  Cowper,  in  response  to 
this  rule,  set  out  that  the  intestate  had  no 
title  to  the  property,  and  also  relied  on  va- 
rious irregularities  in  the  proceedings.  He 
also  set  up  the  order  above  quoted,  by  which 
the  sale  to  him  was  ordered  to  be  treated  as 
a  nullity,  and  pleaded  it  in  bar  of  the  rule, 
in  connection  with  the  subsequent  orders  of 
the  court  confirming  the  second  sale,  and 
conveying  the  property  to  the  purchaser 
thereat. 

In  Makemson  v.  Brauny  100  Ky.  88,  18 
Ky.  L.  Rep.  584,  37  S.  W.  495,  the  commis- 


sioner sold  a  tract  of  land,  and,  the  pur- 
chaser failing  to  execute  bond,  readvertised 
the  property,  and  made  a  second  sale  at  the 
next  county  court.  He  then  reported  to  the 
court  both  the  sales.  The  court  confirmed 
the  second  sale,  and  ordered  the  property 
conveyed  to  the  purchaser.  After  this  a 
rule  was  taken  out  against  the  purchaser  at 
the  first  sale  to  show  cause  why  he  should 
not  pay  the  deficiency.  It  was  held  that 
he  was  not  liable.  The  court  said:  "While 
an  accepted  bidder  at  a  judicial  sale  who 
fails  to  comply  with  his  bid  may,  by  proper 
proceedings,  be  required  to  pay  the  damage 
resulting  from  such  failure,  which  would  in- 
clude the  difference  between  the  bid,  if  any, 
and  the  amount  realized  on  the  final  sale, 
if  the  property  sold  for  less  on  that  sale 
[than  at  the  former  sale],  yet,  where  the 


depends  upon  and  awaits  his  sanction  and  con- 
firmaUon." 

But  in  Camden  v.  Mayhew,  129  XT.  S.  73,  32 
L.  ed.  608,  9  Sup.  Ct.  Rep.  246,  the  purchaser 
failed  to  pay  his  cash  hid.  A  rule  was  awarded 
against  the  purchaser  to  show  cause  why  he 
shoaid  not  pay  the  sum  hid  by  him  for  the 
property,  or  why  the  sale  should  not  be  set 
aside  and  a  resale  had  at  his  risk  and  costs, 
and  the  exceptions  to  the  report  of  the  sale 
were  sustained.  The  sale  was  set  aside,  and  the 
commissioners  were  directed  to  resell  the  prop- 
erty, at  the  cost  of  the  purchaser,  for  cash, 
reserving  for  future  ''determination  in  this  case 
the  question  whether  the  said  Camden  will  be 
required  to  pay  the  deficiency."  He  was  held 
liable  for  the  deficiency  on  a  proceeding  by  rule. 
The  setting  aside  of  the  sale  in  this  case  was 
probably  because  of  noncompliance  with  the  bid, 
although  the  reasons  are  not  friven,  and  the 
purchaser  was  not  released,  because  the  same 
order  provided  for  his  liability  being  retained. 
The  chief  question  discussed  was  the  right  to 
proceed  by  rule  or  attachment  without  the  sale 
having  been  confirmed.  On  ordering  the  resale, 
the  court  had  offered  the  first  purchaser  the 
privilege  of  paying  his  bid,  which  was  held 
equivalent  to  a  confirmation. 

A  purchaser  will  be  discharged  from  liability 
on  a  resale  where  proper  steps  to  fix  his  liabil- 
ity are  not  taken. 

So.  a  purchaser  was  held  released  from  the 
deficiency  caused  by  a  resale,  where  such  resale 
was  had  on  different  terms  from  those  on  which 
he  purchased.  Ray  y.  Adams,  28  Misc.  664,  59 
N.  Y.  8upp.  1047;  Riggs  v.  Pursell,  74  N.  Y. 
370 ;  Banes  v.  Gordon,  0  Pa.  426 ;  Weast  v.  Der- 
rick, 100  Pa.  509;  lAbauve  v.  McCabe,  84  La. 
Ann.  183 ;  Zimmerman  v.  Bckert,  2  Pennyp.  221 ; 
Freeman  v.  Husband,  77  Pa.  389;  Paul  v. 
Shallcross,  2  Rawie,  326;  Hare  v.  Bedell,  98 
Pa.  485. 

And  the  same  was  held  in  Hendrick  v.  Davis, 
27  Ga.  167,  73  Am.  Dec.  726,  holding,  also,  that 
the  same  property  must  be  resold,  and  resold 
as  the  property  of  the  Identical  defendant,  as 
whose  property  it  had  been  bid  off  to  the  first 
purchaser. 

And  a  purchaser  was  held  released  from  lia- 
bility for  a  deficiency  on  second  sale  where 
the  sheriff,  on  a  return  of  the  execution,  made 
no  mention  of  the  defaulting  bidder.  The  court 
further  held  that  it  was  the  duty  of  the  sheriff 
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at  execution  sale  to  make  a  necessary  memo- 
randum In  writing.  Linn  Boyd  Tobacco  Ware- 
house Co.  V.  Terrill,  13  Bush,  463. 

In  Harvey  v.  Adams,  9  Lea,  289,  it  was  held 
that  the  purchaser  at  the  first  sale,  where  there 
had  been  a  resale,  could  not  be  held  liable  by 
the  Judgment  creditor  for  the  difference  in  the 
first  and  last  bid,  the  court  saying:  "There  1h 
no  privity  of  contract  between  the  complainants 
and  the  defendant.  The  defendant's  contract 
was  with  the  sheriff,  and  the  liability  to  him.'* 

In  Orier  v.  Yonts,  50  N.  C.  (5  Jones,  L.)  371, 
a  purchaser  was  held  released  from  liability 
for  a  deficiency  on  a  resale  where  a  new  process 
was  issued  to  sell  the  land.  The  court  said: 
"By  suing  out  the  venditioni  wponae,  the  cred- 
itor treats  the  debtor  as  still  the  owner  of  the 
land,  and  he  relies  upon  that  for  the  payment 
of  his  debt" 

Under  S.  C.  act  1839,  $  58,  providing  that, 
if  the  purchaser  at  sheriff's  sale  shall  fail  to 
comply  with  the  terms,  the  sheriff  shall  pro- 
ceed to  resell  at  the  risk  of  the  defaulting  pur- 
chaser, either  on  the  same  or  some  subsequent 
sale  day,  as  the  plaintiff  may  direct,  and,  in 
the  absence  of  any  directions,  shall  resell  on  the 
same  day  if  practicable,  and,  if  not,  on  the  next 
succeeding  sale  day,  making  in  every  such  case 
proclamation  that  he  is  reselling  at  the  risk  of 
such  defaulting  former  purchaser, — it  was  held, 
in  Yongue  v.  Cathcart,  2  Strobh.  L.  221,  that 
the  purchaser  was  released  where  the  sheriff 
failed  at  the  resale  to  make  the  proclamation 
required  by  the  statute.  On  a  subsequent  trial 
of  this  case  (8  Strobh.  L.  804)  It  was  held 
that,  if  the  sheriff  did  not  sell  on  the  same 
day,  or  the  succeeding  sale  day,  the  purchaser 
would  be  released  from  a  deficiency  unless  the 
sheriff  showed  that  the  second  sale  was  by  the 
direction  of  the  plaintiff. 

And  where  the  sheriff  before  the  return  day 
returned  on  his  writ  that  the  purchaser  bad 
not  paid,  and  the  property  was  unsold  for  want 
of  bidders,  and  made  no  demand,  it  was  held 
that  the  bidder  was  not  liable  for  the  difference 
in  the  price.  Holdshlp  v.  Doran,  2  Penr.  & 
W.  0.  There  seems  to  be  some  difference  in 
the  practice  in  such  cases.  In  this  case  the 
court  suggested  that  the  sheriff  should  sue  if 
the  money  was  not  ready  at  the  return  day. 
without  tendering  a  deed,  or  he  might  make  a 
special  return  "that  the  property  was  knocked 
down  to  A  B  for  so  much, — that  said  A  B  has 
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commissioner  has  elected  to  treat  the  bid 
as  a  nullity,  and  has  proceeded  to  advertise 
and  sell  again,  and  the  second  sale  has 
been  confirmed  without  objection,  it  is  then 
too  late  to  proceed  against  the  first  pur- 
chaser for  failure  to  comply  with  the  terms 
of  the  sale."  The  commissioner,  in  making 
the  sale,  is  the  agent  of  the  court.  His 
powers  are  limited  by  the  orders  of  the 
court.  He  has  no  power  to  treat  a  sale  as 
a  nullity,  and  in  the  case  cited  the  judg- 
ment of  the  court  turned,  not  on  the  action 
of  the  commissioner,  but  on  the  order  of 
the  court  confirming  the  action  of  the  com- 
missioner, for  the  act  of  the  agent  amounted 
to  nothing  until  it  was  ratified  by  the  court. 
The  commissioner  is  simply  ordered  to  sell 


the  property.  He  is  without  power  to  re- 
lease the  purchaser  froiu  his  obligation. 
The  liability  of  the  purchaser  depends  upon 
the  action  of  the  court.  In  the  case  at  bar 
the  court  ordered  the  sale  to  be  treated  as  a 
nullity.  He  directed  the  land  to  be  resold, 
and,  when  that  sale  was  made,  he  confirmed 
it,  and  directed  the  property  to  be  conveyed 
to  the  purchaser.  The  purchaser  at  the  first 
sale  was  only  a  preferred  bidder  until  his 
bid  was  accepted  by  the  court  by  confirming 
the  sale.  The  contract  was  not  complete, 
and,  when  the  court  decided  not  to  confirm 
the  sale,  but  to  treat  it  as  though  it  had  not 
been  made,  the  purchaser  stood  simply  as 
any  other  person  who  makes  a  proposition 
which  is  not  accepted.    When  the  purchaser 


not  paid  the  purchase  money,  and  that,  there- 
fore, the  propei'ty  remains  unsold."  But  that 
the  sheriff  could  not,  unless  the  purchaser  was 
notoriously  insolvent,  return  that  the  pur- 
chaser has  not  paid  long  before  the  return 
day,  and  that  the  property  was.  therefore,  un- 
sold for  want  of  bidding;  and  "where  he  does 
80,  and  has  made  no  demand,  and  no  evidence 
to  justify  him  In  so  doing,  the  bidder  is  not 
liable  for  the  difference  In  prices." 

In  Miller  v.  Col  Iyer,  86  Barb.  250,  it  was 
held  that  the  purchaser  was  not  liable  to  the 
assignee  of  the  sheriff  under  a  foreclosure  sale, 
where  the  terms  of  sale  were  that,  If  any  pur- 
chaser shall  fail  to  comply  with  the  conditions, 
the  premises  so  struck  down  will  be  put  up  for 
sale  upon  the  same  terms  without  notice  to  the 
purchaser,  and  such  purchaser  shall  be  held 
liable  for  any  deficiency ;  that  the  remedy 
against  a  purchaser  was  by  application  to  the 
court  to  compel  him  to  complete  It,  or  to  re- 
sell, and  hold  him  liable  for  the  loss. 

Purchasers  have  been  released  from  liability 
ou  the  ground  of  mistake,  or  want  of  authority 
in  their  agent  to  bid,  or  defects  In  the  prop- 
erty or  title. 

So,  In  Clay  v.  Kagelmacher,  08  6a.  149,  26 
S.  E.  49.3,  it  was  held  that  a  bidder  would  be 
released  from  liability  on  a  resale,  where  he  had 
refused  to  comply  with  his  bid  by  reason  of  the 
statements  of  the  auctioneer  causing  him  to 
make  a  mistake  as  to  the  identity  of  the  lot 
purchased. 

In  Harder  v.  Sayle-Stegall  Commission  Co. 
61  Ark.  06,  31  S.  W.  079,  it  was  held  that,  if 
a  second  sale  was  made  because  an  alleged  pur- 
chaser refused  to  ratify  a  bid  made  by  his 
agent,  and  the  authority  of  the  agent  was 
limited,  and  the  sheriff  knew  that  he  was  ex- 
ceeding his  authority,  the  purchaser  would  be 
released  from  the  deflcieucy  arising  from  the 
second  sale. 

Executors  of  a  mortgagor  were  misled  and 
induced  to  believe  that  a  sale  of  the  premises 
would  not  take  place.  It  was  held  that  the 
sale  should  be  set  aside  on  the  ground  of  sur- 
prise, on  their  paying  to  the  purchaser  his  costs 
and  expenses ;  and,  if  this  was  not  complied 
with,  the  plaintiff  could  cause  the  property  to 
he  exposed  again  for  sale.  Williamson  v.  Dale, 
3  Johns.  Ch.  200. 

And  where  an  administrator's  sale  was  void, 
It  was  held  that  an  action  for  specific  per- 
formance could  not  be  maintained  by  the  heir 
against  the  purchaser.  Kertchem  v.  George,  7S 
Cal.  507,  21  rac.  372. 
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And  where  a  sheriff's  sale  was  set  aside  and 
quashed.  It  was  held  that  the  sale  bond  also  was 
properly  quashed,  and  the  purchaser  released. 
Wilson  V.  Perclval,  1  Dana,  419. 

So,  a  bidder  was  held  released  from  his  pur- 
chase as  adjudlcatee  of  a  succession,  where  it 
appeared  that  there  was  probability  of  litiga- 
tion on  the  title.  Rogge  v.  Municipal  Improv. 
Co.  40  La,  Ann.  37,  21  So.  170;  Bachino  v. 
Coste,  35  Ta.  Ann.  570;  Nash's  Succession,  48 
La.  Ann.  1573,  21  So.  254. 

And  in  Dunscomb  v.  Hoist,  13  Fed.  11,  where 
the  title  was  such  that  the  purchaser  was  not 
bound  to  accept,  an  order  was  made  relieving 
him  from  complying  with  his  bid,  and  directing 
a  resale. 

A  sale  was  void  where  the  vendor,  having  a 
purchase-money  lien,  bad  an  execution  sale 
thereon  of  the  land  without  having  his  deed 
securing  such  lien  put  on  record.  It  was  held 
that  the  purchaser  should  be  released  from  his 
bid.  McCord  v.  McGInty,  00  Ga.  307,  25  S.  E. 
667.  This  sale  was  void  under  a  statute.  (See 
Upchurch  v.  Lewis,  53  Ga.  621,  subdiv.  III.  b.^ 

So,  where  an  administrator  fraudulently  rep- 
resented that  the  land  sold  was  the  property 
of  his  intestate  by  virtue  of  the  location  of  a 
head  right,  where  he  knew  that  it  had  been 
located  upon  another  tract,  it  was  held  that 
the  Judgment  upon  the  sale  note  for  the  pur- 
chase money  should  be  enjoined.  Coombs  v. 
Lane,  17  Tex.  2S0. 

In  Deaver  v.  Reynolds,  1  Bland,  Ch.  50,  a  pur- 
chaser In  partition  sale  was  released  by  order 
of  court,  where  he  was  unable  to  comply  with 
the  requirements  of  the  sale  In  regai'd  to  exe- 
cuting bonds,  and  asked  that  the  sale  be  set 
aside;  but  he  was  held  chargeable  with  the 
costs  and  expenses  of  the  first  sale,  to  be  re- 
tained out  of  any  share  coming  to  him. 

For  other  cases  where  the  purchaser  at  a 
Judicial  sale  was  released  on  account  of  the 
title,  see  next  subdiv.,  where  sales  were  set 
aside  and  deposit  returned. 

II.  Release  from  bid  and  return  of  deposit. 

In  England,  Ireland,  and  Canada  the  practice 
is  that  on  a  report  of  sale  the  purchaser  may 
suggest  doubts  upon  the  title,  whereupon  a 
reference  is  had  to  ascertain  and  report,  and. 
If  the  master  reports  that  there  is  a  cloud  on 
the  title,  the  purchaser  Is  released,  and  is  enti- 
tled to  a  return  of  the  purchase  money  paid, 
and  is  usually  allowed  interest  and  costs.  The 
question  of  practice  Is  stated  to  be  as  follows. 
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fails  to  execute  his  bond,  it  may  be  that 
the  parties  prefer  another  sale,  thinking 
that  the  property  will  sell  for  more,  and  in 
this  event  the  court  may  so  order  without 
taking  any  proceedings  against  the  purchas- 
er. But  if  it  is  desired  to  hold  Jhe  pur- 
chaser, then  his  bid  must  be  accepted  by 
the  court,  and,  if  he  still  refuses  to  give 
the  bond,  a  resale  may  be  ordered,  or  the 
purchaser  may  be  dealt  with  as  in  cases  of 
contempt;  and,  in  this  state  of  case,  if  the 
land  on  the  second  sale  sells  for  more  than 
on  the  first,  the  surplus  will  belong  to  the 
purchaser.  The  court  cannot,  however, 
treat  the  sale  as  a  nullity,  and  thus  keep 
the  surplus,  if  the  land  on  the  second  sale 
sells  for  more  than  on  the  first,  and  at  the 


samQ  time  hold  the  purchaser  responsible  for 
the  deficiency  if  on  tho  second  sale  it  sells 
for  less.  In  Shii'lcy  v.  Shetoniaker,  23  Ky. 
L.  Rep.  452,  63  S.  W.  11,  the  first  sale  was 
confirmed  by  the  court  and  a  rule  was  taken 
against  the  purchaser  to  show  cause  why  he 
should  not  give  bond,  which  was  made  ab- 
solute. Brassfield  v.  Burgess,  10  Ky.  L. 
Rep.  660,  10  S.  W.  122,  is  in  effect  the  same, 
and  so  is  Tyler  v.  Outhrie,  17  Ky.  L.  Rep. 
1193,  33  S.  W.  934.  But  in  none  of  the 
cases  is  the  court  allowed  to  treat  the  sale 
as  a  nullity,  and  still  proceed  to  hold  the 
purchaser  liable. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  discharge  the  rule  against 
appellant. 


in  Klrwan  y.  Blake,  1  Hogan,  151 :  First,  that 
the  bidding  binds  the  bidder,  while  it  is  open  to 
the  court  to  receive  an  out  bid  and  order  a  re- 
sale, until  the  conditional  order  of  confirmation 
has  become  absolute ;  second,  that  the  condition- 
al order  cannot  be  entered  until  the  bidder  has 
deposited  one  fourth  of  the  purchase  money ; 
third,  that  the  order  to  confirm  absolutely  can- 
not be  done  until  the  remaining  three  fourths 
of  the  purchase  money  Is  paid;  fourth,  if  the 
title  is  not  good,  the  purchaser  will  be  paid 
back  his  purchase  money  at  6  per  cent  with- 
out being  Involved  in  any  of  the  consequences 
of  the  investment  or  disposition  of  the  funds 
between  the  parties;  fifth,  that  the  purchaser 
has  a  right  to  have  his  purchase  money  in- 
Tested  in  the  stocks  at  his  own  risk,  or  to  trans- 
fer stock  at  his  own  risk  to  the  amount  of  the 
purchase  money,  but  in  that  case  he  will  tM 
bound  to  make  good  the  full  amount  of  the  pur- 
chase money  when  the  transaction  is  completed, 
and  to  gain  or  lose  the  difference  himself. 

In  the  following  cases,  on  the  sale  being  set 
aside,  the  purchaser  was  held  entitled  to  a  re- 
turn of  his  deposit  with  costs.  There  is  not 
enough  difference  in  the  facts  in  these  cases  to 
Justify  setting  them  out  in  full :  Ward  v. 
Trathen,  14  Bim.  82 ;  Reynolds  v.  Blake,  2  Sim. 
&  Stu.  117;  Calvert  v.  Godfrey,  6  Beav.  97. 
But  without  interest :  Feely  v.  Kilkenny,  Flan, 
ft  K.  456 ;  Lachlan  v.  Reynolds,  Kay,  52  ;  M'Cul- 
loch  V.  Gregory,  1  Kay  ft  J.  286. 

And  where  a  purchaser  under  a  decree  was 
released  because  the  title  was  encumbered  by  a 
right  to  cut  timber,  it  was  held  that  the  pur- 
chaser was  Justified  in  withholding  payment 
until  the  objection  was  removed,  and,  If  it  could 
not  be  removed,  the  purchaser  would  be  entitled 
to  be  discharged  from  his  purchase  and  to  have 
his  deposit  refunded,  or  to  an  allowance  of  an 
abatement  in  the  purchase  money.  Street  v. 
Hallett,  6  Ont  Pr.  Rep.  312.  The  court  did 
not  allow  costs  because  the  application  was 
premature. 

In  the  following  cases  the  purchaser  was 
allowed  the  return  of  his  purchase  money  with 
interest  and  costs :  Lineham  v.  Cotter,  8  Ir.  Eq. 
Rep.  104;  Gower  v.  Hill,  Hayes  &  J.  127; 
Pleasants  t.  Roberts,  2  Molloy,  507. 

And  a  purchaser  under  a  decree  was  dls- 
cbarged  upon  a  report  of  bad  title,  and  it  was 
held  that  his  deposit  should  be  paid  back  with- 
out prejudice  to  his  applying  for  interest  and 
costs,  when  there  should  be  a  fund  in  court. 
After  his  death  a  fund  was  realized  from  which 
bis  personal  representative  was  held  entitled  to  I 
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be  paid  interest  and  costs.  Mackay  v.  Orr,  3  Ir. 
Eq.  Rep.  499. 

In  Hill  V.  Klrwan,  1  Hogan,  175,  where  the 
purchaser  was  discharged  because  a  good  title 
could  not  be  made,  and  there  was  no  fund  in 
court  to  pay  his  interest  and  costs,  the  purchase 
money  having  already  been  paid  back,  it  was 
held  that  he  was  entitled  to  have  a  receiver 
appointed  over  the  lands,  with  direction  to 
apply  the  rents  In  the  discharge  of  his  interest 
and  costs. 

A  person  who  had  made  a  deposit  as  the 
highest  bidder  under  a  decree,  and  who  was 
outbid  at  a  subsequent  sale,  was  held  entitled 
to  have  his  deposit  paid  back  immediately ;  but 
as  to  his  interest  and  costs  he  was  required  to 
wait  until  the  sale  was  completed.  Archdall  v. 
Montgomery,  Vern.  ft  S.  302. 

And  where  the  title  to  land  sold  under  a  de- 
cree was  defective,  and  the  purchaser  was  dis- 
charged, he  was  held  entitled  to  the  full  amount 
of  his  purchase  money,  interest  and  costs.  It 
was  further  held  that,  where  such  Interest  and 
costs  were  to  be  paid  out  of  a  fund  chargeable 
with  the  usher's  poimdage,  the  loss  should  be 
borne  by  the  funds  in  the  cause,  and  not  by  the 
discharged  purchaser.  Johnson  v.  Reardon,  3 
Ir.  Eq.  Rep.  200. 

A  sale  in  partition  was  invalid  because  it 
took  place  before  the  certificate  in  answer  to 
the  inquiries  directed  by  the  decree  was  made. 
It  was  held  that  the  purchaser  was  entitled  to 
his  costs  arising  from  the  deposit,  which  had 
been  paid  into  court  and  Invested,  with  the 
dividends  thereon,  or  the  actual  amount  of 
deposit  and  produce,  with  costs,  charges,  and 
expenses.  Powell  v.  Powell,  L.  R.  19  Eq.  42*J. 
The  court  said :  If  he  insisted  upon  the  return 
of  the  money  Itself,  he  was  entitled  to  it  and 
all  the  dividends  which  have  arisen  from  its 
investment. 

But  where  the  purchaser  lodged  stock  instead 
of  money  in  court,  and  the  sale  was  set  aside 
by  the  House  of  Lords  for  want  of  title,  on  a 
motion  by  the  purchaser  to  have  the  stock  re- 
turned ill  specie  J  and  not  merely  the  money 
ordered  deposited  with  6  per  cent  interest,  rh 
the  funds  had  risen  in  the  interim,  it  was  held 
that,  as  it  was  not  shown  that  he  undertook 
the  risk  of  a  fall  in  the  prices,  he  was  not 
entitled  to  the  benefit  of  the  advance;  and  his 
money,  with  interest,  was  returned.  Klrwan  v. 
Blake,  2  Molloy,  506. 

In  New  York  the  practice  is  for  the  purchaser 
to  have  the  title  examined  before  confirmation, 
and,  if  his  objection  to  the  proceedings,  or  to 
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the  title,  are  sustained,  the  sale  will  l>e  set 
aside,  and  the  deposit  or  purchase  money  paid 
will  be  refiAded  to  him,  with  the  expenses  of 
examining  the  title  and  costs. 

So,  a  purchaser  was  held  entitled  to  be  re- 
lieved from  his  purchase,  and  to  be  repaid  his 
deposit  upon  the  sale  with  Interest,  and  all  his 
proper  expenses  of  examining  the  title,  with 
costs,  where  there  was  a  question  affecting  the 
title  as  against  heirs  who  were  not  made  par- 
ties In  a  partition  sale.  Toole  v.  Toole,  112 
N.  Y.  333,  2  L.  R.  A.  465,  8  Am.  St.  Rep.  750, 
19  N.  E.  682. 

And  purchasers  were  held  entitled  to  have 
the  amount  paid  on  their  bids  refunded,  and  the 
auctioneer's  fees  and  costs,  where  the  sale  was 
made  in  partition,  and  there  was  a  question  as 
to  the  lien  of  legatees,  which  could  not  be  de- 
termined, as  they  were  not  partie&  Jordan  v. 
roillon.  77  N.  Y.  518. 

In  Campbell's  Estate,  Tucker,  240,  the  surro- 
gate held  that  a  sale  was  so  irregular  that  it 
should  be  set  aside,  and  that. the  purchaser  was 
entitled  to  be  paid  his  deposit  and  the  auction- 
eer's fees.  But  he  further  held  that  a  surrogate 
had  no  power  to  allow  counsel  fees  on  this  pro- 
ceeding, or  on  examining  the  title. 

And  under  N.  Y.  Code  CIt.  Proc.  ||  2752  and 
2754,  proYiding,  in  a  petition  to  sell  decedent's 
real  estate  to  pay  debts,  that  the  petition 
should  state  the  names  of  the  heirs  and 
deYlsees,  and  that  they  should  be  cited,  where 
the  petition  omitted  the  same,  and  the  heirs 
.  were  not  cited,  a  purchaser  was  held  entitled 
to  a  return  of  the  purchase  money  paid,  and 
the  auctioneer's  fees,  and  the  expenses  Incurred 
in  the  examination  of  the  title,  in  an  applica- 
tion to  be  relieved  from  sale.  John's  Estate, 
21  N.  Y.  Civ.  Proc.  Rep.  326. 

So,  it  was  held  that  the  purchaser  was  en- 
titled to  have  the  purchase  price  refunded,  with 
the  expenses,  Including  searching  of  title,  and 
this  was  apportioned  between  the  parties  pro- 
curing the  sale.  MuUer  v.  Struppman,  6  Abb. 
N.  C.  343.  In  this  case  a  partition  sale  was 
held  invalid  on  the  ground  that  the  supreme 
court  had  no  inherent  original  authority  to 
order  a  sale  of  the  real  estate  of  an  infant. 

And  in  an  action  for  partition  a  sale  was 
held  to  pass  an  insufficient  title,  and  the  pur- 
chaser was  held  entitled  to  be  discharged  from 
his  bid,  and  to  the  return  of  his  deposit  of 
10  per  cent,  and  to  Interest,  out  of  the  rents 
and  profits  in  the  hands  of  the  receiver,  and 
expenses  of  investigating  the  title.  Rogers  v. 
McLean,  10  Abb.  Pr.  306.  In  this  case  an  in- 
fant lunatic,  who  was  a  necessary  party,  was 
not  served  with  summons. 

And  a  purchaser  under  a  sale  to  pay  debts 
under  an  order  of  surrogate's  court  was  held 
released,  and  the  return  of  his  deposit  granted, 
and  costs  of  examining  the  title,  where  the  pro- 
ceedings were  invalid,  and  creditors  were  not 
parties,  and  the  title  was  doubtful.  Mahoney 
V.  Allen,  18  Misc.  134,  42  N.  Y.  Supp.  1127.  In 
this  case  the  referee  moved  to  compel  the  pur- 
chaser to  comply  with  his  bid,  and  the  pur- 
chaser moved  to  be  released  from  his  bid,  and  to 
have  his  deposit  returned,  and  to  be  reimbursed 
expenses,  and  to  set  aside  the  final  Judgment 
and  order  conflrmhig  the  sale. 

And  a  sale  under  a  mechanic's  lien  was  set 
aside  because  the  purchaser  was  ignorant  that 
the  defendant's  wife  had  an  interest  in  the 
property.  It  was  held  that  the  court  had  power 
to  set  aside  the  sale,  and  to  reimburse  the  pur- 
chaser from  the  proceeds.  It  was  held  that  the 
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sale  was  properly  set  aside,  and  the  purchaser 
was  allowed  1^50  expenses  for  examination  of 
title,  to  be  paid  from  the  proceeds  of  the  sale. 
Rogers  v.  Menton,  21  Misc.  535,  47  N.  Y.  Supp. 
1147.  This  evidently  was  to  be  refunded  from 
a  second  sale,  but  the  case  does  not  show  this. 

So,  a, purchaser  at  a  mortgage  foreclosure 
was  held  entitled  to  have  his  bid  canceled,  and 
to  a  return  of  the  purchase  money  paid,  with 
$102,  the  expense  of  examining  the  title,  where 
the  sale  was  made  subject  to  a  mortgage  hav- 
ing eighteen  months  to  run,  when  in  fact  such 
other  mortgage  was  already  in  process  of  fore- 
closure. Bradley  v.  Leahy,  54  Hun,  390,  7  N.  Y. 
Supp.  461. 

And  a  purchaser  was' held  entitled  to  be  re- 
lieved from  his  bid,  and  to  have  the  10  per 
cent  deposit  refunded,  and  the  costs  and  ex- 
penses of  searching  the  title  paid  to  him,  where 
the  sale  was  made  by  the  receiver  of  an  in- 
surance company  on  a  foreclosure,  and  infant 
owners  were  not  made  parties  to  the  action. 
People  V.  Globe  Mut.  L.  Ins.  Co.  33  Hun,  393. 

In  the  following  cases,  where  the  sale  was 
set  aside,  a  return  of  the  deposit  was  allowed : 
Re  Whitlock,  32  Barb.  48 ;  Hirsch  v.  Livingston, 
3  Hun,  9 ;  Beckenbaugh  v.  Nally,  32  Hun,  160 ; 
Collier  V.  Whipple,  13  Wend.  224. 

And  a  sale  of  a  decedent's  estate  in  an 
action  for  partition  was  objected  to  on  the 
ground  that  there  was  a  mortgage  on  the  prem- 
ises, and  that  there  were  no  advertisements  for 
creditors,  and  that  the  administrator  could 
have  a  resale  to  pay  debts.  It  was  held  that 
the  purchaser  could  not  be  compelled  to  take 
the  property,  but  was  entitled  to  be  refunded 
his  10  per  cent  deposit  with  Interest  Hall 
V.  Partridge,  10  How.  Pr.  188. 

On  a  bill  against  devisees  to  subject  property 
in  their  hands  to  a  debt  of  the  testator,  Judg- 
ment creditors  were  not  made  parties.  The 
sale  was  set  aside,  and  it  was  held  that  the 
purchaser  should  be  discharged  from  his  pur- 
chase and  the  deposit  returned  to  him,  and 
that  he  was  also  entitled  to  the  interest  on  his 
deposit,  and  to  the  costs  to  which  he  had  been 
subjected.  Morris  v.  Mowatt,  2  Paige,  586,  22 
Am.  Dec.  061.  The  court  said:  "At  present, 
there  Is  no  fund  under  the  control  of  the  court 
out  of  which  the  interest  and  costs  can  be  paid ; 
and,  as  all  the  parties  have  acted  in  perfect 
good  faith  in  relation  to  this  sale,  the  expenses 
must  be  paid  out  of  the  fund  hereafter  to  be 
raised,  if  a  second  sale  takes  place.  If  no  sale 
of  the  property  is  had,  and  no  other  way  is 
provided  for  the  payment,  the  charge  must  fall 
on  the  complainants  personally." 

And  where  a  plaintiff  guardian  of  an  infant 
in  a  foreclosure  action  was  also  appointed 
guardian  ad  litem  without  disclosing  that  he 
was  guardian,  the  sale  was  held  voidable,  so 
that  the  purchaser  was  entitled  to  be  relieved 
from  the  purchase  and  to  have  the  money  paid 
In  refunded,  with  costs.  Hecker  v.  Sexton,  43 
Hun,  593. 

So,  a  purchaser  at  a  partition  sale  was  held 
entitled  to  be  released,  and  to  have  the  money 
paid  returned,  with  his  disbursements,  where 
the  property  was  encumbered  by  a  condition 
limiting  the  buildings  to  be  erected  at  a  certain 
cost,  which  was  not  disclosed  at  the  sale.  Knee 
V.  Kirykendall,  6  K.  Y.  S.  R.  1. 

So,  where  the  complainant  in  a  partition  suit 
was  a  feme  covert,  and  her  husband  was  not 
joined  as  a  party,  it  was  held  to  be  fatal  to  the 
title  of  the  purchaser;  and  it  was  held  that. 
if  the  title  could  not  be  perfected,   the  pur- 
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chasers  were  to  be  discharged  and  their  deposits 
retarned,  including  costs,  out  of  the  proceeds 
of  the  lots  directed  to  be  sold.  Spring  y.  Sand- 
ford,  7  Paige,  550. 

In  Asplnwall  v.  Balch,  4  Abb.  N.  C.  193,  it 
was  held  that.  If  the  property  bought  at  a 
foreclosure  sale  was  materially  damaged  by  fire 
before  the  deed  was  delivered,  the  purchaser 
would  not  be  obliged  to^accept  it.  In  this  case 
the  damage  was  not  material,  but  it  was  held 
that,  if  the  plaintiffs  in  the  foreclosure  action 
did  not  repair  the  building  within  a  reasonable 
thne,  or  give  adequate  compensation,  the  pur- 
chaser could  renew  his  motion  to  be  discharged, 
and  for  a  return  of  his  deposit. 

And  a  purchaser  was  relieved  from  his  bid 
In  a  sale  under  partition  Instituted  under  the 
Revised  Statutes,  when  such  proceedings  had 
been  abolished  by  the  Code.  It  was  held  that 
the  purchaser  was  entitled  to  have  his  deposit 
i*epald,  and  to  an  order  directing  the  petition- 
ers to  pay  costs  and  expenses,  to  be  a  charge 
upon  the  petitioners'  interest  in  the  land.  Re 
Cavanagh,  14  Abb.  Pr.  258. 

In  other  states,  where  the  sale  is  set  aside 
the  practice  is  to  direct  the  return  to  the  pur- 
chaser of  the  purchase  money  paid,  where  it 
has  not  been  distributed.  This  was  held  in 
the  following  cases :  Levy  v.  Riley,  4  Or.  302 ; 
Dula  V.  Seagle,  98  N.  C.  458,  4  8.  B.  549; 
Shields  ▼.  Allen,  77  N.  C.  875 ;  Smith  ▼.  Brit- 
tain»  38  N.  C.  (3  Ired.  Eq.)  347,  42  Am.  Dec. 
175;  Dumestre's  Succession,  40  La.  Ann.  571, 
4  So.  328 ;  I^ee  v.  Texas  &  N.  O.  R.  Co.  22  Tex. 
Civ.  App.  601,  55  S.  W.  976 ;  Hyman  v.  Smith, 
13  W.  Va.  744 ;  Edney  v.  Edney,  80  N.  C.  81 ; 
SUte  Bank  v.  Green,  10  Neb.  180,  4  N.  W.  942 ; 
rreston  ▼.  Fryer.  38  Md.  221. 

After  a  decretal  sale  a  deficiency  execution 
was  issued  without  authority  of  law,  because 
there  was  on  file  a  supersedeas  bond  staying 
proceedings,  and  the  execution  was  invalid. 
The  purchasers  of  the  property  were  held  en- 
titled to  a  return  of  the  purchase  money  paid, 
with  legal  interest.  State  Bank  v.  Green,  10 
Neb.  180.  4  N.  W.  942. 

And  a  purchaser  at  a  master's  sale  which  was 
confirmed  appealed  from  the  order  of  confirma- 
tion. The  sale  was  set  aside  on  appeal,  and 
the  purchaser  in  the  meantime  had  paid  her 
bond.  It  was  held  that  she  was  entitled  to  have 
the  purchase  money  returned  with  interest,  and 
that  she  was  not  liable  for  the  fees  of  the  ap- 
pellant's attorneys,  the  oommlesioner  and  the 
clerk,  nail  v.  Dlneen,  26  Ky.  L.  Rep.  1017,  88 
8.  W.  120. 

On  a  bill  to  enforce  a  mechanic's  lien  against 
Che  separate  real  estate  of  a  woman,  a  decree 
of  sale  was  made.  The  decree  was  reversed  on 
the  groand  that  against  a  separate  estate  it 
should  have  provided  for  the  application  of 
rents  and  profits,  and  not  for  a  sale  of  the  cor- 
pus, and  the  sale  set  aside.  It  was  held  that 
the  purchaser  should  receive  back  her  bonds 
executed  for  the  purchase  money,  and  the  cash 
payment  should  be  refunded,  but  that  she  should 
be  charged  with  the  rents  and  profits,  less  taxes 
paid,  and,  if  the  rents  and  profits  should  exceed 
the  cash  payment,  a  personal  execution  should 
be  rendered  against  her  for  the  balance. 
Charleston  L.  &  M.  Co.  v.  Brockmeyer,  23  W. 
Va.  635. 

III.  ReUef  hp  reimbiirsemeHt  or  subrogation, 
a.  OeneraUy. 

The  general  rule,  according  to  the  weight  of 
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authority,  is  that  a  judicial  or  execution  sale 
will  not  be  set  aside  at  the  Instance  of  the  debt- 
or, or  the  purchaser  will  not  be  ousted  from 
possession  without  refunding  to  him  his  pur- 
chase money  which  has  been  applied  to  the 
benefit  of  the  debtor.  This  is  on  the  ground 
that  "he  who  seeks  equity  must  do  equity.*' 
And  the  same  relief  has  been  had  in  common- 
law  cases  where  the  distinction  between  com- 
mon law  and  equity  has  been  abolished.  This 
principle  is  derived  from  the  Roman  law,  as 
shown  by  Justice  Story  In  the  case  of  Bright 
V.  Boyd,  1  Story,  478,  Fed.  Cas.  No.  1,875,  say- 
ing :  "Where  a  bona  fide  possessor  or  purchas- 
er of  real  estate  pays  money  to  discharge  any 
existing  encumbrance  or  charge  upon  the  estate 
having  no  notice  of  any  infirmity  in  his  title, 
he  Is  entitled  to  be  repaid  the  amount  of  such 
payment  by  the  true  owner,  seeking  to  recover 
the  estate  from  him.  Dig.  lib.  6,  title,  1,  L.  65 ; 
Pothler  Pand.  lib.  6,  title  1,  note  43. 

So,  the  purchaser  losing  title  is  allowed  by 
subrogation  a  lien  on  the  interest  of  the  debtor 
in  the  land,  on  the  principle  that  equity  will 
subrogate  the  party  extinguishing  the  lien  to 
the  rights  of  the  lien  holder,  and  will  protect 
him  to  that  extent.  The  question  of  reimburse- 
ment or  subrogation  arises  from  the  nature  of 
the  relief  sought,  the  pleadings  in  the  case,  and 
the  possession  of  the  land. 

The  exceptional  cases  in  regard  to  the  resti- 
tution to  the  purchaser  of  the  purchase  money, 
or  his  right  to  subrogation,  occur  in  probate  or 
guardian  sales,  where  the  purchase  money  was 
not  used  to  extinguish  liens,  in  some  cases  ap- 
plying the  principle  of  caveat  emptor  where 
subrogation  was  denied. 

In  some  cases  relief  was  denied  where  the 
proceedings  were  void,  as  in  attachment  pro- 
ceedings, or  a  personal  Judgment  on  publication 
only,  and  there  was  no  Judgment  to  support  the 
lien. 

There  were  other  cases  where  relief  was  de- 
nied on  account  of  the  pleadings  or  parties,  or 
where  another  remedy  was  suggested. 

b.  Beitnhureement, 

The  weight  of  authority  is  that  reimburse- 
ment to  the  purchaser  will  be  imposed  as  a  con- 
dition precedent  in  actions  to  set  aside  execu- 
tion and  Judicial  sales,  and  in  actions  of  eject- 
ment in  states  allowhig  'equitable  defenses, 
where  the  money  of  the  purchaser  has  extin- 
guished debts  which  were  a  charge  on  the  land. 
This  is  on  the  principle  that  he  who  seeks  equity 
must  do  equity,  or  on  the  principle  of  compen- 
sation, or  on  what  is  known  as  an  equitable  lien 
allowed  the  purchaser  to  secure  his  advances. 
Keeping  these  principles  in  view,  the  courts 
have  established  a  broad  equitable  principle  that 
the  purchaser  will  not  be  compelled  to  restore 
the  property  under  a  void  sale,  where  he  is  not 
in  fault,  without  being  compensated  for  his 
purchase  money. 

This  was  held  where  a  mistake  was  made  by 
the  auctioneer  in  confusing  the  numbers  of  two 
lots,  thereby  sacrificing  a  valuable  lot  for  a 
small  amount.  The  purchaser  was  held  entitled 
to  the  amount  paid  and  interest  and  taxes,  sub- 
ject to  rental  value.  Howlett  v.  Garner,  50  S. 
C.  1,  27  S.  B.  533. 

So  where  a  sheriff's  sale  under  execution  of 
an  Indednlte  interest  In  an  estate  was  held 
void.  Penn  v.  Spencer,  17  Gratt.  85,  91  Am. 
Dec.  375. 

A  purchaser  under  a  title  bond  brought  suit 
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0 gainst  the  purchaser  of  the  same  land  under 
execution  sale  for  the  deferred  payments  where 
the  deed  had  not  been  put  upon  record.  This 
execution  sale  was  void  under  Ga.  act  1847,  |  3, 
proTidlng  that  when  ^ny  Judgment  shall  be 
given  on  a  purchase-money  note,  where  titles 
have  not  been  made,  but  bond  for  titles  has 
been  given,  the  obligor  of  the  bond  may  file  a 
deed  of  conveyance,  and  thereupon  the  same 
may  be  levied  on  and  sold  ui^der  said  Judgment. 
It. was  held  that  the  purchase  should  be  set 
aside  on  complainant  paying  to  the  purchaser 
the  amount  paid  by  him.  Upchurch  v.  Lewis, 
53  Ga.  621. 

In  another  case  arising  under  this  statute,  a 
vendor  of  a  title  bond,  where  part  of  the  money 
was  paid,  obtained  a  Judgment  against  the  ven- 
dee on  his  purchase-money  notes,  although  the 
purchaser  was  willing  to  pay  provided  he  could 
obtain  the  title  that  he  had  contracted  for.  An 
execution  sale  was  had  of  the  property  to  a 
purchaser,  combining  with  the  vendor  to  de- 
fraud the  holder  of  the  title  bond.  In  an  action 
by  the  holder  of  the  title  bond  to  set  aside  the 
sale,  and  foi  a  specific  performance,  the  court 
said :  "If  the  purchaser  has  paid  his  bid,  and 
it  has  been  appropriated  to  the  payment  of  the 
debt  due  by  complainant  to  his  vendor,  he  is  en- 
titled to  be  reimbursed,  and  he  should  be  pro- 
tected to  that  extent  in  any  decree  that  may  be 
rendered."     Brunson  v.  Grant,  48  Ga.  394. 

8o,  on  the  principle  that  "he  who  seeks  equity 
must  do  equity,"  it  was  held  that  the  com- 
plainants would  be  required,  as  a  condition 
precedent,  to  refund  to  the  purchaser  so  much 
of  the  purchase  money  as  came  into  their 
hands.  This  was  a  suit  by  heirs  against  the 
purchaser  to  set  aside  a  sale  made  In  parti- 
tion under  a  decree  by  a  court  having  no  Juris- 
diction of  their  persons,  and  for  an  accounting 
of  rents.  It  was  also  held  that  the  purchaser 
was  entitled  to  be  refunded  taxes  paid  by  him. 
Chambers  v.  Jones,  72  111.  275.  The  court  said  : 
"They  are  seeking  relief  against  defendant,  and, 
if  they  have  his  money  in  their  possession,  aris- 
ing out  of  the  same  transaction,  it  is  but  Just 
they  should  restore  it  to  him.  Jhe  court  will 
not  assist  them  to  recover  the  possession  of 
their  land,  and  give  them  an  account  of  the 
rents  and  profits,  while  they  still  retain  In  their 
hands  the  purchase  money.  The  case  of  Kinney 
V.  Knoebel,  51  111.  112,  is  an  authority  for  this 
view  of  the  law,  and  the  principle  of  that  caae 
would  authorize  the  imposition  of  conditions 
upon  which  relief  will  be  granted.  ...  If 
it  shall  appear  that  either  of  the  heirs  has  re- 
ceived any  portion  of  the  proceeds  of  the  sale, 
the  court,  with  great  Justness,  may  decree  a 
restoration  of  the  amount  before  adjusting  the 
equities  between  the  parties.  The  same  may  be 
said  of  the  taxes." 

So,  an  offer  to  reimburse  was  held,  to  be  a 
condition  precedent  in  an  action  by  heirs  to 
have  a  sale  made  in  partition  set  aside,  where 
the  money  had  been  distributed.  Byars  v. 
Spencer,  101  111.  429,  40  Am,  Rep.  212. 

And  the  defendant  in  the  execution  was  held 
entitled  to  relief  only  on  condition  that  within 
thirty  days  he  pay  into  court  for  the  benefit  of 
the  purchaser  the  amount  of  the  Judgment, 
costs,  and  interest,  where  a  sale  on  execution  of 
a  homestead  was  held  void  for  failure  to  follow 
the  requirements  of  the  statute,  and  conveyed 
no  title.  Bullen  v.  Dawson,  139  111.  633,  20 
N.  E.  1038. 

And  a  sherifTs  deed  to  the  purchaser,  and  the 
deed  from  the  purchaser  to  his  wife,  were  set' 
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aside  on  condition  thut  the  debtor  pay  to  the 
purchaser  the  amoupt  of  the  bid  with  8  per  cent 
interest,  and  the  money  which  the  purchaser 
paid,  and  the  Interest  on  an  existing  mortgage, 
and  improvements,  taxes,  and  insurance,  less 
the  rents.  Lurton  v.  Rodgers,  139  III.  554,  3J 
Am.  St.  Rep.  214,  29  N.  E.  866.  This  was  an 
action  to  set  aside  and  redeem  because  lots 
valued  at  $2,000  werer  sold  on  execution  sale 
for  $60,  and  because  sold  en  masse. 

And  where  a  levy  was  void  for  uncertainty, 
and  the  sale  passed  no  title,  it  was  held  that, 
if  the  defendant  was  incompetent  to  consent  to 
the  sale,  and  was  not  thereby  estopped,  his 
administrator  could  not  cancel  the  sheriff's 
deed  and  recover  the  land  without  accounting 
for  so  much  of  the  purchase  money  as  the  in- 
testate had  the  benefit  of,  with  interest. 
O'Kelley  v.  Gholston,  89  Ga.  1,  15  S.  B.  123. 

So,  reimbursement  was  made  a  condition 
precedent  In  a  suit  against  the  purchaser  under 
execution  to  enforce  liens.  It  was  held  that, 
as  no  Judgment  sustaining  the  execution  was 
produced,  on  account  of  a  mistake  in  the  exe- 
cution reciting  a  different  Judgment,  the  sale 
should  be  set  aside;  but,  as  the  proceeds  aris- 
ing from  the  sale  of  slaves  were  applied  to  the 
dlschars^e  of  the  Judgment  debts  of  the  plain* 
tiflf,  it  was  held  that  he  could  not  recover  until 
he  had  repaid  that  money.  Dufour  ▼.  Cam- 
franc,  11  Mart.  (I4i.)  607,  13  Am.  Dec.  360. 

The  same  was  held  in  a  similar  case*  Don- 
aldson V.  Rouzan,  8  Mart.  N.  S.  162. 

And  a  purchaser  In  good  faith,  who  paid  the 
money  in  discharge  of  the  Judgment,  was  held 
entitled  to  rehnbursement  before  the  relief 
sought  by  the  bill  would  be  granted,  in  an  ac- 
tion by  an  Infant  to  set  aside  a  sale  under 
execution  issued  after  the  death  of  the  defend- 
ant without  revivor.  Cook  v.  Toumbs,  36  Miss. 
685.  The  court  said:  "But  this  is  rather  a 
matter  of  defense,  than  a  part  of  the  complain- 
ant's case;  and  it  would  be  entirely  competent 
for  the  court,  under  the  bill  as  now  framed,  to 
decree  that  the  deed  of  the  sheriff  to  Cook  be 
set  aside  and  delivered  up  to  be  canceled,  upon 
the  appellant  paying  to  him  the  sum  of  money 
paid  by  him  in  discharge  of  the  Judgment. 
Such  a  course  is  not  inconsistent  with  the  scope 
and  prayer  of  the  bill,  and  the  court,  in  grant- 
ing the  relief  sought,  is  competent  to  do  so 
upon  such  equitable  terms  as  may  be  shown 
to  be  Just  and  proper." 

And  in  a  suit  in  equity  to  avoid  a  Judgment 
and  sale  on  the  ground  of  false  claims  by  cred- 
itors and  an  irregular  sale,  there  being  no 
fraud  charged  against  the  purchaser,  it  was 
held  that  relief  would  not  be  granted  where  the 
complainants  did  not  offer  to  refund  the  money 
that  had  been  paid  for  the  property  by  inno- 
cent purchasers.  Wilson  v.  Bellows,  30  N.  J. 
Eq.  282. 

An  order  granted  a  new  trial  on  payment  of 
costs.  An  execution  for  costs  and  a  sale  there- 
under was  void.  In  a  suit  by  the  defendant 
against  the  purchaser  to  cancel  the  deed  as  a 
cloud  on  the  title.  It  was  held  that  he  should 
pay  the  purchaser  the  money  appropriated  for 
his  benefit.  Herndon  v.  Rice,  21  Tex.  455.  In 
this  case  the  court  draws  a  distinction  between 
an  action  by  the  purchaser  to  cancel  his  deed 
and  recover  the  purchase  money,  and  an  action 
by  the  defendant  to  remove  the  ground  of  possi- 
ble attack  upon  his  title.  The  court  said  the 
latter  *'ls  a  remedy  ex  gratia,  dependent  upon 
the  sound  discretion  of  the  court,  and  wlU  never 
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be  exercised  without  doing  ample  justice  to  both 
sides,  80  f&r  as  it  is  practicable." 

A  sale  was  made  of  the  equity  of  redemption, 
and  the  holder  of  the  first  mortgage  became  the 
purchaser.  The  sale  was  set  aside  on  account 
of -the  Ignorance  and  age  of  the  defendant,  who 
tendered  the  purchaser  all  the  money  due  on 
hla  decree,  and  the  costs.  Campbell  v,  Gardner, 
11  N.  J.  Eq.  423,  69  Am.  Dec.  598. 

The  same  rule  was  held  to  apply  in  actions  to 
enjoin  a  judgment  in  ejectment  where  the  re- 
covery was  had  by  reason  of  a  void  sale. 

A  purchaser  at  an  execution  sale  was  defeated 
in  an  action  of  ejectment  by  the  debtor,  the 
sheriff's  deed  being  void.  It  was  held,  in  an 
action  to  enjoin  this  judgment,  that  the  pur- 
chaser had  an  equitable  right  to  retain  posses- 
sion of  the  land  as  security  for  his  purchase 
money,  and  the  injunction  should  not  be  dis- 
solved until  he  was  reimbursed.  Shepherd  v. 
Mclntlre,  5  Dana,  574. 

So,  In  an  action  to  enjoin  a  judgment  hi 
ejectment.  It  was  held  that  the  defendant  should 
be  required  to  refund  to  the  purchaser  the 
amount  paid.  Henderson  v.  Overton,  2  Yerg. 
394,  24  Am.  Dec.  492.  In  this  case  after  the 
levy  of  an  attachment  the  defendant  died.  A 
scl.  fa.  was  run  against  the  executor,  and  judg- 
ment was  taken  by  default.  A  sci.  fa.  was  run 
against  heirs  without  naming  them,  and  a  judg- 
ment rendered  against  the  heirs.  The  land  was 
sold  to  this  purchaser.  The  plaintiff  in  the 
original  proceedings  acquired  the  title  of  the 
heirs,  and  then  brought  ejectment  against  the 
purchaser.  The  court  said:  **It  is  said  de- 
fendant did  not  receive  from  the  sheriff  the 
whole  amount.  It  is  his  misfortune.  Had  he 
let  his  void  judgment  rest  it  would  not  have 
happened.** 

In  Andrews  v.  Richardson,  21  Tex.  287,  the 
purchaser  at  judicial  sale  brought  suit  to  enjoin 
a  writ  of  possession  against  his  tenant,  issued 
by  a  justice,  and  the  defendants  sought  to  avoid 
the  sale  on  the  ground  that  there  had  been  no 
appraisal.  The  plaintiff  in  replication  asked 
that,  if  the  sale  was  invalid,  he  should  be  rein- 
stated in  his  original  decree  of  foreclosure,  and 
have  execution.  The  court  held  the  sale  was 
valid,  but  said  that,  if  it  was  not,  the  plaintiff 
would  be  entitled  to  the  relief  sought  if  he  was 
the  owner  of  the  judgment,  and,  if  not,  he 
would  be  entitled  to  be  reimbursed  the  money 
he  had  paid. 

In  some  states  the  practice  is  to  administer 
equitable  relief  in  common-law  courts;  and  so 
it  Lb  held  In  Missouri  and  Texas  that  a  recovery 
of  the  property  from  the  purchaser  on  a  void 
sale  will  be  granted  only  on  condition  that  the 
purchaser  is  reimbursed  the  purchase  money  ap- 
plied to  plaintiff's  debt. 

An  execution  sale  was  made  after  the  execu- 
tion became  dead  and  Ho  vend.  exp.  Issued.  In 
an  action  of  trespass  to  try  title,  by  the  pur- 
chaser, the  equitable  doctrine  was  applied,  and 
It  was  held  that  he  was  entitled  to  recover  the 
purchase  money  paid,  in  the  absence  of  fraud. 
Johnson  ▼.  Caldwell,  38  Tex.  217.  The  court 
held  that  the  equitable  doctrine  that  a  pur- 
chaser should  not  be  compelled  to  restore  prop- 
erty without  being  reimbursed  was  applicable, 
and  should  have  been  applied  wBen  the  sheriff's 
deed  was  ruled  out  in  evidence. 

So,  in  an  action  by  the  heir  the  defendant  was 
allowed  possession  until  the  payments  could  be 
ascertained  by  a  reference.  French  v.  Grenet, 
57  Tex.  273.  In  this  case,  after  a  member  of  a 
firm  died,  and  his  estate  was  being  administered 
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by  executors,  a  bankruptcy  court  having  no  ju- 
risdiction ordered  the  sale  of  the  individual 
property  of  the  deceased  member.  The  pur- 
chaser acquired  no  title.  He  had  paid  the  as- 
signee, who  applied  the  purchase  money  to  the 
judgment  lien. 

In  an  action  by  heirs  to  recover  land  sold  at 
a  sheriff's  sale,  the  court  said :  "The  sale,  if 
valid,  devested  the  title  of  their  ancestor,  and 
they  cannot  recover.  But,  whether  valid  or 
not,  it  was  averred  in  the  answer,  and  appears 
in  proof,  that  the  ancestor  of  the  plaintiffs  re- 
ceived the  benefit  of  the  proceeds  of  the  sale, 
applied  to  the  satisfaction  of  the  execution 
against  him.  And,  under  the  decision  of  this 
court  in  the  case  of  Howard  v.  North,  5  Tex. 
290,  51  Am.  Hep.  769,  the  plaintiffs  cannot  re- 
cover the  property  without  reimbursing  the 
purchase  money  paid,  which  went  to  the  satis- 
faction of  the  judgment  against  their  ancestor. 
This  is  according  to  the  plainest  dictates  of  rea- 
son and  natural  justice ;  and  this  they  have  not 
done,  nor  offered  to  do."  Morton  v.  Welborn, 
21  Tex.  772. 

In  Henry  v.  McKerlie,  78  Mo.  416,  holdhig 
that  the  purchaser  acquired  title,  the  court 
said :  *'When  the  sale  has  not  been  approved, 
no  title,  either  legal  or  equitable,  passes  to  the 
purchaser.  The  equity  open  to  him  proceeds 
upon  the  assumption  of  a  void  sale,  and  is  for 
a  return  of  the  purchase  money,  and  reimburse- 
ment for  the  benefits  received  by  the  heirs,  and 
for  improvements  which  enhance  the  value  of 
their  land ;  the  extent  of  this  equity  to  be  ascer- 
tained by  an  account  of  his  expenditures  and 
receipts.  This  equity  suspends  the  right  of 
recovery  until  the  amount  coming  to  him  shall 
be  ascertained  and  paid.  It  is  administered 
upon  the  theory  that  the  title  has  not  passed 
to  the  purchaser,  but  that  he  has  a  charge  or 
Hen  for  his  outlays  and  improvements  incurred 
by  him  in  good  faith." 

And  reimbursement  to  the  purchaser  was  held 
a  conditi6n  precedent  in  an  action  by  an  admin- 
istrator of  one  partner  against  the  purchaser 
to  recover  the  property,  where  there  was  a  valid 
Judgment  against  partners  and  after  the  death 
of  one  of  the  partners  there  were  an  execution 
levied  upon  the  estate  of  the  deceased  partner 
and  a  sale.  Bailey  v.  White,  13  Tex.  114.  The 
court  said :  "Under  the  circumstances  of  this 
case,  the  court,  on  general  equity  principles  and 
In  the  discharge  of  equity  jurisdiction,  clearly 
had  a  right  to  make  the  decree,  and  could  have 
prescribed  the  time  within  which  it  should  be 
paid,  and  that  plaintiff  should  not  have  execu- 
tion of  his  writ  of  possession  until  it  was  paid." 

But  reimbursement  was  denied  In  the  fol- 
lowing cases  on  account  of  the  pleadings,  or 
the  failure  to  follow  the  proper  practice : 

Executors  made  a  mortgage  without  procur 
iuK  an  order  of  the  probate  court,  and  a  fore- 
closure sale  failed  to  pass  title.  In  an  action 
against  the  vendee  of  the  purchasers  to  recover 
the  property  the  court  said :  "If  the  money 
bid  for  the  land  on  sale  made  on  foreclosure  was 
actually  paid,  and  a  valid  debt  of  the  estate 
thus  satisfied,  appellants  cannot  be  permitted 
to  recover  the  land  without  refunding  the 
money,  although  the  sale  was  null.  No  ques- 
tion as  to  the  right  of  appellee  to  have  such 
money  as  may  have  been  so  paid  was  made  by 
pleadings  or  the  evidence,  and,  as  the  judg- 
ment will  be  reversed,  and  the  cause  remanded, 
on  account  of  matters  before  referred  to,  such 
pleadings  may  hereafter  be  filed,  and  such  an 
issue  tried  as  will  enable  the  court  below  to  ad- 
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just  any  equities  that  may  exist  between  the 
parties.'*  Smlthwlck  v.  Kelly,  79  Tex.  664,  15 
S.  W.  486. 

Three  executions  of  different  priority  were  In 
the  sherlif's  hands,  and  he  sold  the  property 
levied  upon  to  the  third  execution  creditor,  who 
paid  off  the  first  Judgment  and  credited  his  debt, 
and  the  sheriff  returned  the  execution  unsatis- 
fied for  failure  to  pay  the  bid.  A  sale  was  then 
had  on  the  second  execution,  and  it  was  held 
that  the  first  purchaser  was  entitled  to  an  in- 
junction to  restrain  a  deed  until  reimbursed 
what  he  had  paid  on  the  first  execution.  Carn- 
ahan  y.  Yerkes,  87  Ind.  62.  The  court  said: 
"The  payment  of  the  Potts  Judgment  operated 
for  the  benefit  of  the  appellees.  It  removed  a 
lien  which  was  prior  to  the  Cook  Judgment,  un- 
der which  they  purchased,  and,  had  it  not  been 
so  removed,  they  would  have  been  compelled  to 
pay  it  Under  the  circumstances,  equity  would, 
perhaps,  keep  this  Judgment  and  Its  lien  on 
the  land  alive  for  the  benefit  and  security  of  the 
appellant.  But  the  pleadings  and  record  are 
not  in  such  a  condition  as  that  the  appellees 
can  in  this  action  be  compelled  to  pay  the  sum 
so  advanced  by  the  appellant  for  their  benefit, 
as  the  condition  upon  which  the  deed  to  the  ap- 
pellant for  said  land  should  be  enjoined.  It 
would  be  granting  to  the  appellant  relief  which 
ho  has  not  asked,  and  which  the  facts  set  up 
in  the  answer  would  not  Justify.  Had  the  ap- 
pellant disclaimed  any  right  to  the  land  by 
virtue  of  the  sale  made  by  the  sheriff  to  him, 
and  asked  that  the  money  advanced  by  him  for 
the  purpose  of  paying  off  the  Potts  Judgment 
should  be  refunded,  he  might,  perhaps,  have 
been  entitled  to  afllrmatlve  relief." 

So,  in  Ruddell  v.  Sparks,  79  Tex.  308,  15  S. 
W.  239,  it  was  said  that,  if  the  purchaser  had 
a  claim  for  purchase  money  which  had  been  ap- 
plied to  the  payment  of  the  Judgment,  and  there- 
after lost  his  property  in  an  ejectment  suit  be- 
cause the  levy  was  on  a  homestead,  he  should 
have  set  up  his  claim  there  for  reimbursement. 
It  was  held  that  he  could  not  thereafter  set  it 
up  as  a  set-off  against  an  execution  for  ofllcer's 
costs  in  a  suit  to  try  title,  as  they  have  no  con- 
uectlon. 

A  sale  of  land  under  execution  eight  years 
after  the  death  of  the  defendant  was  void  be- 
cause there  was  no  administrator.  In  an  ac- 
tion of  trespass  to  try  title,  where  no  equitable 
relief  was  asked  by  either  of  the  parties,  it 
was  held  that  the  rule  that  the  purchase  money 
paid  for  the  land  at  the  void  sale  must  be  re- 
paid before  title  will  be  decreed  to  the  heirs 
did  not  apply.  Fleming  v.  Ball,  25  Tex.  Civ. 
App.  209,  60  S.  W.  985.  The  court  said: 
"Whoever  showed  the  superior  legal  title  to  the 
hind  was  entitled  to  a  Judgment,  notwithstand- 
ing facts  may  have  existed  which,  if  properly 
pleaded  and  proved,  would  have  entitled  plain- 
tiffs to  some  affirmative  equitable  relief  should 
it  appear  that  appellee  held  the  superior  legal 
title." 

A  tract  of  land  was  levied  on  under  execu- 
tion, and  ouly  part  was  sold,  sufllclent  to  satisfy 
the  execution.  It  was  held  that  the  sale  was 
void,  as  the  statute  authorizing  a  sale  of  less 
than  the  whole  tract  levied  on  had  been  re- 
pealed. In  an  action  of  ejectment  against  the 
purchaser  the  court  said :  "We  have  repeated- 
ly determined  that  the  legal  and  equitable 
rights  of  parties  litigant,  in  relation  to  the  sub- 
ject-matter of  a  controversy,  should,  as  far  as 
practicable,  be  set  up  and  determined  in  a  single 
suit.  In  the  due  order  of  pleading,  under  our 
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blended  system,  the  plaintiffs  should  have 
averred  their  willingness  to  pay  the  amount  of 
the  execution,  with  interest  thereon;  or  the 
defendant  should  have  claimed,  provided  his 
title  were  declared  Invalid,  that  he  should  not 
be  compelled  to  restore  possession  until  the  pur- 
chase money  which  he  had  paid  for  the  benefit 
of  the  plaintiffs,  and  by  which  the  Judgment 
against  them  had  been  discharged,  should  be 
reimbursed,  and  he  *  indemnified."  Howard  v. 
North.  5  Tex.  290,  51  Am.  Dec.  769. 

So,  where  an  advance  bid  on  a  master's  sale 
was  made,  and  a  resale  was  ordered,  it  was 
held  that  the  purchaser  was  entitled  to  have  his 
original  bid  canceled,  and  the  cash  paid  re- 
funded, and  his  notes  given  up  and  canceled, 
and  he  should  have  taken  an  order  to  that  ef- 
fect ;  but  where  he  allowed  the  money  to  remain 
in  the  hands  of  the  commissioner,  and  it  was 
lost  by  the  death  of  the  commissioner  .and  in- 
solvency of  his  estate,  he  must  bear  the  loss  and 
look  to  that  estate  for  reimbursement  Head 
V.  Moore,  96  Tenn.  858,  84  S.  W.  518. 

The  exceptional  cases  where  restitution  was 
denied  are  those  relating  to  probate  sales,  pro- 
ceedings against  nonresidents,  and  fraudulent 
sales,  for  which  see  infra, 

c.  Bubrogaiion, 

1.  Generally. 

The  weight  of  authority  is  that  a  purchaser 
at  a  void  Judicial  sale  is  entitled  to  be  subro- 
gated to  the  lien  of  the  creditor  where  the  sale 
is  set  aside.  The  doctrine  of  subrogation  is  also 
derived  from  the  civil  law.  See  Domat  Civil 
Law,  pt.  1,  book  8,  |  6,  art.  1785 :  'The  pur- 
chaser of  an  estate,  employing  the  price  of  his 
purchase  for  the  payment  of  the  creditors  to 
whom  the  estate  was  mortgaged,  is  substituted 
to  their  right  to  the  value  of  what  he  pays 
them.  For,  by  payhig  them  with  the  price  of 
their  pledge  in  order  to  secure  it  to  himselt 
he  preserves  it  to  himself  for  the  value  of  what 
he  pays  them,  against  other  subsequent  credit- 
ors, although  they  be  prior  to  his  purchase." 

So,  a  sale  of  property  of  an  insolvent  cor- 
poration to  a  reorganized  corporation  under  a 
decree  in  equity  was  held  void  because  there 
was  no  service  on  any  ofilcer  of  the  corpora- 
tion. St  Louis  &8.  Coal&  Mln.  Co.v.  Sandov- 
al Coal  &  Mln.  Co.  Ill  111.  32. 

After  this  decision  a  bill  was  filed  (116  111. 
170,  5  N.  E.  370),  alleging  that  the  new  com- 
pany had  advanced  money  to  pay  off  the  debts 
of  the  old,  and  asking  that  the  ejectment  suits 
be  enjoined,  and  that  equitable  claims  of  the 
new  company  be  adjusted.  It  was  held  that 
the  new  company  was  entitled  to  be  subrogated 
to  the  rights  of  creditors  notwithstanding  its 
deed  was  void. 

Attention  is  here  called  to  Milwaukee  &  M. 
R.  Co.  V.  Soutter,  13  Wall.  517,  20  L.  ed.  543. 
which  was  a  trustee's  sale,  and  therefore  not 
within  the  scope  of  this  note,  and  which  was 
a  similar  case,  except  that  the  purchase  by  the 
new  corporation  was  held  fraudulent  as  to  cred- 
itors, and  It  was  denied  subrogation  which  it 
claimed  for  having  paid  $450,000  on  a  prior 
mortgage. 

In  Bruschke  v.  Wright,  166  111.  183,  67  Am. 
St.  Rep.  125,  46  N.  E.  813,  a  foreclosure  sale 
was  set  aside  at  the  instance  of  heirs,  and  a 
resale  was  ordered.  It  was  held  that  a  pur- 
chaser at  foreclosure  sale  and  his  a«ignee 
would  be  subrogated  to  the  rights  of  the  mort- 
gagee. 
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Subrosation  is  also  allowed  on  the  gronnd 
that  the  purchaser  has  paid  a  debt  under  a 
colorable  obligation,  and  that  he  should  be  pro: 
tected.  This  was  held  where  a  mortgage  sale 
by  school  commissioners  was  void  for  want  of 
notice,  and  the  heirs  of  the  mortgagor  recovered 
from  the  subvendee,  who  recovered  on  his  war- 
ranty from  the  purchaser.  Muir  v.  Berlsshire, 
52  Ind.  149. 

So,  on  the  ground  that  it  was  the  policy  of 
the  law  to  protect  bidders  at  public  sales,  a 
piirchaser  was  held  entitled  to  be  subrogated  to 
the  rights  of  the  state  in  the  mortgage,  where 
a  sale  made  by  an  auditor  under  a  school-fund 
mortgage  was  set  aside.  Willson  v.  Brown, 
82  Ind.  471.  The  court  said:  'The  principal 
objection  urged  against  the  sufficiency  of  the 
complaint,  which  is  that  the  plain ttifs  were  vol- 
unteers, occupying  no  such  relation  either  to 
the  mortgage  debt  or  the  property  sold  as  to 
entitle  them  to  be  subrogated  to  the  rights  of 
the  state,  may  be  regarded  as  fully  answered 
by  the  case  of  Mulr  v.  Berkshire,  52  Ind.  149. 
We  are  not  disposed  to  restrict  the  scope  of  the 
decision  In  that  case.  A  sound  public  policy 
forbids  that  a  purchaser  at  a  public  sale,  who 
has  in  good  faith  paid  the  amount  of  his  bid, 
in  discharge  of  the  decree,  judgment,  or  other 
lion  by  virtue  of  which  the  sale  was  made, 
should  be  deemed  a  mere  volunteer,  and  should 
be  denied  any  equitable  relief  in  case  the  sale 
proved  to  be  invalid,  merely  because  he  had  no 
personal  Interest  to  protect,  and  made  the  pur- 
chase for  the  sake  of  the  investment  only.  Bid- 
ding should  be  encouraged,  to  the  end  that  prop- 
erty may  not  be  sacrificed  for  less  than  its 
worth." 

So,  subrogation  was  allowed  on  the  ground 
that  the  bidding  was  itself  a  meritorious  act, 
and  created  an  equity,  and  It  was  the  policy 
of  the  law  to  give  the  greatest  security  to  bid- 
ders at  Judicial  sales  compatible  with  the  equi- 
ties of  the  parties,  where  a  purchaser  was  held 
to  have  a  prior  lien  on  the  land  for  the  pur- 
chase money  paid  by  him  before  an  appeal,  and 
the  judgment  thereafter  was  appealed  from  and 
reversed,  and  the  sale  set  aside.  Miller  v.  Hall, 
1  Bush,  229. 

8o,  under  the  principle  that  the  policy  of  the 
law  and  the  rules  of  equity  will  protect  the 
purchaser,  he  was  held  entitled  to  be  subrogated 
to  the  mortgagee  to  the  extent  of  the  purchase 
money  applied  to  the  mortgage  debt,  where,  un- 
der a  decree  of  foreclosure,  the  mortgaged  prop- 
erty was  sold  and  the  sale  confirmed,  and  the  de- 
cree was  subsequently  vacated  for  defects  in 
the  order  of  publication.  Johnson  v.  Robertson, 
•\4  Md.  105.  The  court  said:  "The  purchaser 
should  be  protected  so  far  that,  if  he  has  paid 
the  purchase  money,  and  it  has  been  applied  to 
the  payment  of  the  mortgage  debt,  or  so  far  as 
he  has  paid  and  applied  the  purchase  money, 
he  should  be  subrogated  to  the  mortgagee,  and 
the  mortgage,  to  the  extent  of  such  payment, 
treated  as  assigned  to  him.  This  plain  justice 
and  equity  would  seem  to  require." 

And  a  purchaser  was  held  entitled  to  be  sub- 
stituted to  the  lien  of  the  plaintiif  to  the  ex- 
tent and  for  the  amount  he  had  paid  to  the 
plaintiff  on  his  deed,  subject  to  a  credit  of  rents 
and  profits,  where  a  decrecf  enforcing  a  vendor's 
lien  was  void  because  the  debtor  resided  within 
the  Confederate  lines,  and  the  creditor  within 
the  Federal  lines,  and  a  sale  thereunder  was 
void.     Raymond  v.  Camden,  22  W.  Va.  180. 

And  It  Is  held  that  the  purchaser  on  execu- 
tion saiefi  which  are  void,  is  entitled  to  be  subro- 
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gated  to  the  lien  of  the  judgment  paid  with  the 
purchase  money. 

So,  the  assignee  of  the  purchaser  was  held  en- 
titled to  subrogation  where  the  defendant  in  an 
execution  sale  on  Hens  died  on  the  day  of  sale, 
and  the  sale  was  held  void  because  the  revivor 
was  premature.  The  executrix  of  the  defendant 
became  the  assignee  of  the  purchaser,  and  paid 
the  judgment  and  debts,  and  in  a  suit  by  the 
heirs  the  sale  was  held  void.  Forst  v.  Davis, 
101  Ky.  343,  41  S.  W.  27. 

A  sheriff  represented  that  land  would  be  sold 
subject  to  redemption,  under  Indiana  act  1861 
(which  was  afterwards  held  inoperative),  and 
the  land  only  brought  one  third  of  its  value. 
It  was  held  that  the  sale  should  be  set  aside  at 
the  instance  of  the  execution  defendant,  and 
the  purchaser  was  allowed  a  lien  upon  the  land 
to  be  enforced  by  execution.  Seller  v.  Linger- 
man,  24  Ind.  204.  The  court  said :  **The  case 
of  Banks  v.  Bales,  16  Ind.  423,  cited  by.  the  ap- 
pellee, is  not  in  conflict  with  this  authority. 
The  power  possessed  by  the  court  to  secure  to 
the  purchaser  the  return  of  his  money,  by  de- 
creeing a  lien  for  the  same  upon  the  land  struck 
off  by  the  sheriff,  would  seem  to  render  a  tender 
of  repayment  of  the  sum  by  the  execution  de- 
fendant unnecessary." 

In  Banks  v.  Bales,  16  Ind.  423,  land  worth 
$500  was  sold  under  an  execution  not  exceeding 
135.  In  an  action  to  set  aside  a  sheriff's  sale 
because  the  entire  tract  was  sold  without  bein/; 
offered  in  parcels,  the  complainant  had  tendered 
the  amount  paid  by  the  purchaser  before  he 
commenced  his  suit,  but  he  failed  to  bring  the 
money  into  court.  It  was  held  that  a  tender 
was  not  necessary  In  a  suit  to  set  aside  a 
sheriff's  sale.  This  was  because  the  court  had 
the  power  to  decree  a  lien  in  favor  of  the  pur- 
chaser. See  Seller  v.  Lingerman,  24  Ind.  264, 
supra. 

And  where  a  sheriff's  sale  was  set  aside  be- 
cause of  sale  en  maaee,  it  was  held  that  the  pur- 
chaser satisfying  the  judgment  was  entitled  in 
equity  to  be  subrogated  to  the  lien  of  the  judg- 
ment.    McUany  v.  Schenk,  88  III.  357. 

An  execution  sale  was  made  after  appeal  bond 
was  filed.  The  judgment  was  valid,  but  the  ex- 
ecution and  sale  were  invalid.  The  purchaser, 
who  was  attorney  for  the  plaintiff  in  the  pro- 
ceedings, and  who  was  guilty  of  no  fraud,  was 
held  not  entitled  to  hold  the  property  until  re- 
imbursed, but  was  held  entitled  to  subrogation. 
Burns  v.  Ledbetter,  54  Tex.  374.  The  court 
said :  "Owing  to  the  manner  in  which  Ledbet- 
ter came  into  the  possession  of  the  property, 
and  the  fact  that  he  was  attorney  of  record 
for  the  plaintiff,  in  the  judgment,  and  the 
further  fact  that  the  money  paid  by  him  only 
liquidated  the  judgment  in  part,  we  are  of  the 
opinion  that  he  is  not  entitled  to  hold  posses- 
sion of  the  property  until  he  is  reimbursed.  It 
is  more  consonant  with  justice  and  right  to  sub- 
rogate him  to  the  lien  of  the  original  judgment, 
with  order  of  sale,  for  the  amount  he  is  en- 
titled to  recover  of  appellee  Burns  on  account 
of  the  payment  on  the  judgment  made  with  his 
money." 

On  a  subsequent  appeal  in  this  case  (56  Tex. 
282)  the  court  said:  "Ledbetter  was  the  at- 
torney of  the  judgment  plaintiff,  but  was  not 
for  that  reason  precluded  from  recovering  back 
money  paid  without  consideration.  His  posi- 
tion can  scarcely  be  such  as  to  give  him  less 
rights  than  the  plaintiff.  The  cases  are  numer- 
ous in  this  state  in  which  equitable  relief,  pred- 
icated on  these  rights  of  the  judgment  plain- 
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tiff  or  the  purchaser,  has  been  liberally  extend- 
ed." 

And  In  an  action  to  try  title,  the  purchaser 
of  the  land  at  sheriff's  sale  under  a  valid  judg- 
ment which  was  a  Hen  on  the  land  was  held 
entitled  to  be  subrogated  to  the  lien  of  the 
original  Judgment  where  the  sale  was  ineffec- 
tive for  want  of  proper  description.  Jones  v. 
Smith,  55  Tex.  383.  In  this  case  the  purchaser 
was  liable  on  his  warranty  to  the  defendant. 
The  court  said :  *'Under  such  circumstances, 
Smith  had  the  right  to  be  subrogated  to  the  lien 
of  the  original  Judgment  upon  the  land,  for  the 
amount  he  had  paid  in  the  discharge  of  the 
same.  Nor  were  his  rights  materially  affected 
by  the  fact  that  he  did  not  get  possession  of 
the  land  under  his  purchase.  If  he  or  his  ven- 
dee was  in  possession,  the  appellants  could  not 
disturb  that  possession  until  they  had  refunded 
the  money  paid  by  him  in  discharging  the  Judg- 
ment; and,  if  not  in  possession,  he  would  be 
entitled  to  be  subrogated  to  the  Hen  of  that 
Judgment.*' 

And  the  purchaser  was  allowed  the  money 
and  a  Hen  on  the  land  where  the  execution  was 
irregular  because  issued  on  a  Judgment  which 
had  been  destroyed  by  fire  without  substitution, 
and  the  property  brought  but  a  small  propor- 
tion of  its  value,  and  the  sale  was  set  aside. 
Beckham  v.  Medlock,  19  Tex.  Civ.  App.  61,  46 
S.  W.  402. 

So,  where  a  Judgment  was  reversed  on  appeal, 
and  the  debtor  recovered  the  land  from  the  pur- 
chaser's grantee,  it  was  held  that  the  latter  was 
entitled  to  a  lien  upon  the  land  for  the  amount 
paid  to  the  sheriff,  with  interest.  O'Brien  v. 
Harrison,  59  Iowa,  686,  12  N.  W.  256,  13  N. 
W.  764.  In  this  case  the  plaintiff  had  tendered 
the  defendant  this  sum.  Iowa  Code,  f  3199, 
provided  that  property  acquired  by  a  purchaser 
in  good  faith  under  a  Judgment  subsequently 
reversed  shall  not  be  affected  by  such  reversal ; 
but  It  was  held  that  the  purchaser,  not  having 
paid  the  full  amount  of  his  purchase  money, 
was  not  a  purchaser  in  good  faith. 

But  subrogation  was  denied  where  suit  was 
not  brought  by  the  proper  party. 

A  receiver  of  a  firm  had  a  Judgment  against  a 
member  of  the  firm.  A  levy  was  made  on  land 
notwithstanding  he  had  conveyed  the  same.  The 
purchaser's  heirs  brought  a  suit  to  set  aside 
the  conveyance  as  fraudulent.  The  same  was 
set  aside,  and  also  the  sheriff's  sale  to  the  pur- 
chaser. It  was  held,  on  a  prayer  for  subroga- 
tion, that  the  voluntary  purchase  discharged 
the  creditor's  judgment,  and  there  could  be  no 
substitution.  It  was  held,  also,  that  the  admin- 
istrator could  not  be  subrogated  to  the  lien, 
but  that  the  heirs  might,  on  proper  procedure, 
obtain  relief.  Richmond  v.  Marston,  15  Ind. 
134. 

In  Mulr  V.  Berkshire,  62  Ind.  149,  the  court 
said :  "We  are  aware  that  there  are  some  dicta 
in  the  case  of  Richmond  v.  Marston,  15  Ind. 
134,  which  would  seem  t6  take  a  narrower  view 
of  the  right  of  subrogation  than  we  have  ex- 
pressed in  this  opinion ;  but  that  case  differed 
in  its  premises  from  this ;  besides  it  was  decided 
upon  another  ground.  Subsequent  decisions  of 
this  court,  however,  fully  support,  as  we  think, 
the  principles  governing  us  in  this  opinion." 

See  Boggs  V.  Fowler,  16  Cai.  559,  76  Am.  Dec. 
561 ;  Abadle  v.  Lobero,  36  Cal.  390,— subdlv.  V. 

The  exceptional  cases  where  subrogation  was 
denied  are  those  relating  to  probate  sales,  pro- 
ceedings against  nonresidents,  and  fraudulent 
sales,  for  which  cases  see  infra, 
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2.  Ottf  of  proceeds  of  resale' 

In  some  cases  the  sale  was  set  aside,  and 
the  purchaser  was  protected,  by  simply  direct- 
ing that  out  of  the  proceeds  of  the  second  sale 
his  purchase  money  be  returned  to  him.  This 
was  under  the  general  principle  that  equity 
will  afford  relief,  and  will  protect  the  purchaser. 
But  it  must  have  been  upon  the  theory  that 
the  purchaser  is  subrogated  to  the  Hen  of  the 
creditor  for  his  advances,  although  this  equi- 
table principle  is  only  noticed  in  one  of  the 
cases  explaining  a  prior  decision  In  the  same 
state. 

A  sale  was  void  because  made  without  notice 
to  occupants  as  required  by  Iowa  Rev.  1860. 
S  3318.  providing  that,  if  a  defendant  is  in 
possession  of  part  of  land  levied  on,  the  ofllcer 
having  execution  shall  serve  the  defendant  with 
written  notice  mentioning  time  and  place  of 
sale,  and  sales  made  without  the  notice  may  be 
set  aside.  It  was  held  that  a  resale  should  be 
ordered,  and,  if  an  advance  bid  was  made,  the 
property  should  be  resold,  and  the  amount  paid 
by  the  first  purchaser  refunded  to  him.  Jen- 
sen v.  Woodbury,  16  Iowa,  615. 

In  Fleming  v.  Maddox,  32  Iowa,  493,  re- 
ferring to  the  case  oi  Jensen  v.  Woodbury,  16 
Iowa,  515,  it  was  said:  '*Thi8  order  can  be 
explained  and  justified  only  upon  the  theory 
that  the  purchasers  had  acquired  an  interest  in 
the  judgment,  and  been  subrogated  to  the  rights 
of  the  creditor.  And  this  doctrine  iff  just  and 
reasonable,  and  to  our  minds  entirely  applicable 
to  this  case." 

Applying  the  doctrine  of  subrogation,  a  pur- 
chaser was  held  entitled  to  have  the  credit  on 
the  Judgment  set  aside  to  the  extent  of  his  bid. 
and  a  resale  of  the  land  for  the  purpose  of 
indemnifying  him,  where  an  execution  debtor 
after  a  sale  paid  off  the  judgment,  and  then  had 
the  sale  set  aside  on  the  ground  of  irregularity. 
Fleming  v.  Maddox,  32  Iowa,  493.  The  court 
said :  "It  is  said  by  the  counsel  that  defendant 
had  a  right  to  pay  off  the  judgment,  and  pre- 
vent a  further  sale  of  his  property.  This  we 
concede.  But  he  should  have  paid  to  the  pur- 
chasers the  amount  of  their  bids,  and  not  to 
the  plaintiff,  who  already  had  received  satis- 
faction.*' 

And  in  a  foreclosure  judgment  an  Interplead- 
er was  adjudged  to  have  a  prior  lien.  An  order 
of  sale  was  issued  by  him  without  notice  to 
plaintiff.  A  new  sale  was  ordered,  and  it  was 
held  that  out  of  the  proceeds  of  that  sale  there 
be  paid  to  the  prior  purchaser  the  amount  paid 
by  him  as  purchase  money  of  the  land,  and  that 
the  balance  due  the  Interveners  be  then  satis- 
fied, and  the  remainder  be  paid  to  plaintiff  in 
the  Judgment  below.  Elam  v.  Donald,  58  Tex. 
316. 

A  judicial  sale  was  set  aside  where  the  mas- 
ter withdrew  the  land  from  sale  and  readver- 
tlsed  without  order  of  the  court  or  consent  of 
the  parties.  It  was  held  that,  the  purchase 
money  having  been  appropriated  to  pay  charges 
on  the  land,  the  purchaser  should  be  protected, 
and  that  a  second  sale  should  not  be  had  unless 
a  greater  bid  was  made,  and,  if  so,  he  should  be 
repaid  what  he  had  paid  in,  and  bis  deed,  bond, 
and  mortgage  should  be  canceled.  Tompkins  v. 
Tompkins,  39  S.  C.  537,  18  S.  E.  233.  The  court 
said:  "The  purchaser  has  paid  into  court  $1,- 
625  of  his  money,  a  large  part  of  which  has 
been  appropriated  to  the  purposes  of  the  action 
under  the  decree  of  court.  Now,  if  there  is  one 
thing  over  others  in  our  system  of  Jurisprudence 
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that  merits  the  eommeD(]atlon  of  all,  It  must  be 
the  flexibility  of  the  principles  adopted  by 
courts  of  equity,  by  which  they  are  made  to  sub- 
serve the  needs  of  each  particular  case.  Ought 
not  those  principles  to  be  applied  here?  It 
seems  so  to  us.  Under  our  law,  William  R. 
Parks,  by  being  a  successful  bidder  at  the  sale 
provided  for  by  a  decree  In  this  cause,  has,  to 
:i  certain  extent,  become  a  party  to  this  action. 
His  money  has  been  paid  Into  court  and  used 
fur  the  purpose  of  the  action,  under  an  honest 
mi&take,  it  is  true.  Only  one  party  to  the  action 
seeks  any  relief  against  him.  The  circuit  Judge 
orderb  a  new  sale,  without  any  provision  being 
made  for  his  (Parks')  protection.  This  is  error, 
and  must  be  rectified.'' 

ProiJerty  of  infants  was  sold  under  foreclo- 
sure for  half  of  its  value.  It  was  held  that  a 
resale  should  be  ordered  upon  security  that  the 
property  should  produce  50  per  cent  advance, 
and  that  the  purchaser  would  be  entitled  to  be 
I>&id  out  of  the  amount  of  such  advance  the  in- 
terest of  his  deposit  and  of  the  whole  purchase 
money  which  he  had  kept  on  hand,  together 
nlth  all  reasonable  costs  and  expenses.  Dun- 
can V.  TKNld,  2  Paige,  00. 

And  a  sale  was  set  aside  on  the  ground  of 
material  errors  which,  if  allowed  to  stand, 
would  permit  the  purchaser  to  enjoy  ''an  un- 
conscionable advantage"  by  the  sacrifice  of  the 
property  throngh  the  mistake  of  the  receiver  as 
10  the  number  of  cattle  and  the  valtfe  thereof 
(hat  were  sold.  A  resale  was  ordered,  and  it 
was  held  that  out  of  the  purchase  money  the 
former  purchaser  should  be  repaid  the  pur- 
chase price,  with  interest  at  6  per  cent  and  ex- 
penses. Horse  Springs  Cattle  Co.  v.  Bchofleld, 
U  N.  M.  136,  40  Pac.  054. 

So,  in  an  action  by  infants  claiming  that  a 
sale  was  for  $10,000,  and  was  reported  only  for 
:i^o,000,  the  sale  was  set  aside,  and  the  assignee 
of  a  purchaser  at  mortgage  foreclosure  was  held 
entitled  to  be  subrogated  to  the  lien  of  the 
mortgage  paid  by  his  money.  But  the  decree 
was  that  a  resale  be  had,  and  the  holder  of  the 
purchaser's  certificate  at  the  first  sale  be  paid 
his  purchase  money.  Bruschke  v.  Wright,  166 
in.  183,  57  Am.  St.  Rep.  125,  46  N.  B.  813. 

But  where  the  confirmation  was  set  aside,  and 
the  officer  did  not  pay  into  court  all  of  the  pro- 
coeds,  I'eli^f  out  of  the  proceeds  of  a  second  sale 
was  denied  the  purchaser.  In  this  case  a  sale  of 
teal  estate  was  confirmed,  and  afterwards,  on 
proof  of  fraud,  was  vacated,  and  the  trustee 
was  removed  and  required  to  pay  Into  court  the 
proceeds,  but  had  defaulted  to  the  extent  of 
$1,000.  It  was  held  that  the  purchaser,  who 
had  paid  his  money  to  the  trustee,  and  received 
only  a  part  of  it  back,  was  not  entitled  to  have 
tJie  balance  due  him  paid  from  the  proceeds  of 
a  second  sale  made  by  another  trustee.  Kenaday 
V.  Waggaman,  8  App.  D.  C.  412.  The  court 
said :  **  'As  to  Kenaday,  the  decree  denies  his 
right  to  property  of  which  he  claims  to  be 
owner,  and  which  Is  of  the  value  of  |1 1,000. 
He  paid  that  sum  for  it  in  cash  to  Green  as 
trustee.  It  is  true  that  there  are  funds  in  the 
registry  of  the  court  below,  which,  in  the  event 
of  the  klfirmance  of  the  decree,  can  be  paid  over 
to  him,  and  he  be  thus  far  reimbursed  for  what 
he  paid  to  Green  on  the  purchase  of  the  prop- 
erty.' Kenaday  v.  Edwards.  134  U.  S.  123,  33  L. 
ed.  856, 10  Sup.  Ct.  Rep.  523.  The  decree  of  the 
general-  term  having  been  afllrmed,  the  appel- 
lant did  receive  the  money  that  was  in  the  reg- 
istry of  the  court,  atid  was  to  that  extent  re- 
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Imbursed.  And,  if  the  balance  of  the  |11,000 
could  be  reached  and  made  subject  to  the  direc- 
tion of  the  court,  the  appellant  would  be  en- 
titled to  receive  that  also.  But  clearly  he  has 
no  enforceable  claim  whatever  against  the  fund 
realized  on  the  last  sale  of  the  property,  and 
now  In  tiie  hands  of  the  present  trustees  to 
serve  the  purposes  of  the  trust  under  the  will 
of  Mrs.  Macpherson." 

See  Eichelberger  v.  Hawthorne,  33  Md.  588, 
and  Re  Dickerson,  111  N.  C.  108,  15  S.  B.  1025, 
subdiv.  III.  d,  1 ;  Martin  v.  Turner,  2  Heisk. 
384,  subdiv.  III.  d,  2. 

d.  Prohate,  guardians*  and  administrators'  sales, 

1.  Ouardian*s  sales. 

The  weight  of  authority  Is  that  the  purchaser 
at  a  guardian's  or  partition  sale  of  infant's 
land,  where  tlie  sale  is  set  aside  as  void,  is  en- 
titled to  be  reimbursed  or  subrogated  to  the 
amount  of  the  purchase  money  paid. 

So,  in  an  action  by  a  ward  to  set  aside  a 
guardian's  sale  It  was  held  that  the  minors 
were  bound  by  the  acts  of  the  guardian,  and 
that  it  would  be  inequitable  to  set  the  sale 
aside  unless  the  consideration  paid  should  be 
refunded.  Kendrick  v.  Wheeler,  85  Tex.  247, 
20  S.  W.  44.  The  court  said :  "The  acts  of  the 
guardian  in  dealing  with  innocent  purchasers, 
under  lawful  orders  of  the  court,  are  binding  up- 
on the  minors,  in  so  far  as  they  affect  the  rights 
of  such  purchasers.  Dancy  v.  Strlcklinge,  15 
Tex.  557,  65  Am.  Dec.  179 ;  Clayton  v.  McKin- 
non,  54  Tex.  211.  The  purchaser  at  the  guard- 
ian's sale  is  not  required  to  see  to  a  proper 
application  of  the  purchase  money,  or  that  the 
guardian  executes  his  trust  in  a  legal  way  in 
dealing  with  the  fund  after  it  goes  into  his 
possession." 

A  sale  made  In  orphans*  court  was  ratified  by 
an  order  nisi,  but  never  by  final  order.  The 
executors  made  a  deed,  and  charged  them- 
selves with  the  purchase  money,  and  distributed 
the  surplus.  Subsequently  one  of  the  distribu- 
tees had  the  sale  set  aside  on  the  ground  that 
the  executor  was  Interested  in  the  purchase.  It' 
was  held  that  the  original  purchaser  was  en- 
titled to  be  rehnbursed  out  of  the  purchase 
money  arising  from  the  second  sale  to  the  full 
amount  he  had  paid  the  executors  on  the  orig- 
inal purchase.  Eichelberger  v.  Hawthorne,  33 
Md.  588.  The  court  said:  "There  is  certainly 
nothing  to  be  found  in  this  record  tending  to 
Induce  a  court  of  equity  to  deny  to  this  com- 
plainant and  purchaser  the  benefit  of  these 
equitable  doctrines,  or  those  of  like  character 
announced  in  Jones  v.  Jones,  4  Gill,  87,  and  in 
the  more  recent  case  of  McLaughlin  v.  Barnum, 
31  Md.  425.  He  purchased  at  a  public  sale  for 
a  fair  price,  has  paid  the  purchase  money,  and 
made  Improvements  under  the  Impression  he 
had  obtained  a  good  title,  and  the  sale  has  been 
vacated  for  no  other  conceivable  reason  than 
because  he  agreed  at  the  time,  the  executors,  or 
one  of  them,  should  become  interested  In  the 
purchase,  or  have  some  part  of  the  land." 

A  sale  of  an  infant's  land  in  partition  was 
made  cw  parte  Instead  of  publicly.  A  resale  was 
ordered,  and  the  purchaser  having  conveyed  his 
Interest,  It  was  held  that  an  account  should  be 
taken  of  the  amount  paid  to  the  guardian  by 
the  purchaser,  and  of  the  rents  and  profits 
since  the  attempted  sale  and  the  possession  of 
the  purchaser  and  those  claiming  under  him, 
and  that  the  balance  of  the  sum  so  paid,  after 
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dedacting  the  rents  and  profits,  be  a  charge 
npon  the  fund  arising  from  the  second  sale 
then  ordered.  Re  Dickerson,  111  N.  C.  108, 
15  S.  E.  1025. 

And  the  purchaser  was  held  entitled  to  have 
such  snm  as  was  paid  to  the  mother  as  guard- 
ian of  the  children  repaid  to  him  in  an  ac- 
tion brought  against  him  to  set  aside  the  sale, 
where  a  guardian's  sale  was  void,  under  Tenn. 
Code,  f  3339,  providing  that  no  guardian,  next 
friend,  or  witness,  shall  purchase  at  adminis- 
trator's sale,  and,  if  they  purchase,  the  sale 
shall  be  void,  and  the  Infant  or  married  woman 
may  bring  ejectment  as  if  no  sale  had  been 
made.  Starkey  v.  Hammer,  1  Baxt.  438.  In  this 
case  the  purchaser  was  one  of  the  witnesses  to 
show  that  it  was  for  the  interest  of  the  minors 
that  the  land  should  be  sold. 

Bee  Bone  ▼.  Tyrrell,  113  Mo.  176,  20  8.  W. 
796,  and  Douglas  v,  Bennett,  51  Miss.  680, 
infra,  holding  that  the  purchaser  must  show 
that  the  guardian  has  made  a  proper  applica- 
tion of  the  fund. 

Some  cases  grant  relief  to  the  purchaser  on 
a  void  sale,  where  it  is  shown  that  the  ward 
was  benefited. 

So,  the  purchaser  was  held  entitled  to  reim- 
bursement where  a  life  tenant  and  guardian  of 
an  Infant  remainderman  obtained  an  order  of 
sale  for  a  part  of  the  property  to  improve  the 
remainder.  The  remainderman,  who  was  not  a 
party,  after  the  death  of  the  life  tenant, 
brought  a  suit  to  recover.  The  sale  was  void 
because  the  chancellor  had  only  jurisdiction  to 
sell  for  reinvestment.  Hays  v.  Bradley,  15  Ky. 
L.  Rep.  387,  23  S.  W.  372.  This  was  on  the 
ground  of  benefiting  the  remainderman's  estate. 

A  guardian's  sale  was  void,  and  the  heirs 
brought  ejectment,  and  the  purchaser  filed  a 
bill  to  restrain  the  prosecution  of  the  ejectment 
until  the  purchase  money  and  improvements 
were  paid  for.  It  was  held  that  the  complainant 
in  equity  had  the  burden  of  tracing  the  fund  to 
some  appropriation  or  use  beneficial  to  the 
wards.  Douglas  v.  Bennett,  51  Miss.  680.  The 
court  said :  ''The  doctrine  of  a  court  of  equity 
is,  that  the  heir,  who  has  received  the  price 
of  his  real  estate,  sold  by  bis  guardian,  cannot 
hold  on  to  the  money  and  at  the  same  thne  re- 
cover the  land  on  account  of  some  defect  in  the 
judicial  proceeding  under  which  it  was  sold. 
The  circumstances  put  him  under  an  equitable 
estoppel,  and  he  must  come  to  a  fair  account 
with  the  purchaser  respecting  the  money.  If 
he  will  refund  the  money,  he  may  recover  the 
land,  or  the  chancellor  may  treat  the  money  as 
an  equitable  charge  upon  the  land.  Short  v. 
Porter,  44  Miss.  534 ;  Jayne  v.  Boisgerard,  39 
Miss.  799." 

And  the  purchaser  was  held  entitled  to  reim- 
bursement where  the  proceeds  were  applied  to 
the  payment  of  proper  debts. 

In  an  action  by  a  widow  and  heirs  to  set  aside 
a  guardian's  sale  of  real  estate  belonging  to  the 
children,  where  the  sale  was  set  aside  because 
competition  had  been  prevented,  and  the  pur- 
chaser had  paid  off  the  mortgage  bearing  10  per 
cent  interest,  it  was  held  that  the  purchaser 
was  only  entitled  to  6  per  cent.  Devlne  v.  Hark- 
ness,  117  111.  145,  7  N.  B.  52.  In  this  case  the 
court  said :  "Paying  the  mortgage  debt  to  the 
mortgagee  was  no  more  than  paying  the  amount 
of  it  to  the  guardian,  and  was  but  paying  appel- 
lant's bid  for  the  land.  The  payment  was  one 
made  in  wrong,  in  the  carrying  out  of  a  wrong- 
ful purchase,  and  presents  no  case  for  the  ap- 
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plication  of  the  equitable  doctrine  of  subroga- 
tion." 

So  it  was  held  that  the  minors  were  entitled 
to  recover,  subject  to  the  purchaser's  clahn  for 
reimbursement,  where  a  guardian's  sale  of  sheep 
under  an  order  of  the  county  court  was  invalid 
because  not  confirmed,  and  the  purchase  money 
was  applied  to  the  payment  of  established 
claims.  Harrison  v.  Ilgner,  74  Tex.  86,  11  S.  W. 
1054. 

And  a  sale  of  real  estate  of  a  ward  was  made 
while  she  was  insane,  and  when  there  was  sufll- 
clent  personal  property.  On  leave  obtained  by 
the  ward  to  redeem,  it  was  held  that  the  vendee 
of  the  purchaser  should  be  reimbursed  by  the 
redemptioner  the  amounts  paid  by  the  pur- 
chaser to  satisfy  judgments  which  were  claims 
against  the  judgment  debtor.  Cosgrove  v.  Merz 
(R.  I.)  37  Atl.  704.  It  was  also  held  that  the 
vendee  was  entitled  to  be  rehnbarsed  for  re- 
pairs and  improvements. 

Guardians  refunded  the  purchase  money  on 
the  heirs  recovering  from  the  purchaser  in  eject- 
ment because  the  sale  was  void,  and  then  the 
guardians  sought  to  hold  the  heirs  responsible 
for  the  purchase  money  for  which  they  had  ac- 
counted on  a  settlement.  It  was  held  that  the 
heirs  could  not  retain  the  property  and  hold 
the  guardians  liable  on  a  settlement,  and,  if  the 
new  guardian  refused  to  ratify  the  sale,  the 
former  guardians  might  recover  their  money. 
Burleigh  'v.  Bennett,  9  N.  H.  15,  31  Am.  Dec 
213. 

And  the  purchaser  at  a  guardian's  sale  which 
was  void  was  held  entitled  to  relief  where  the 
ward  had  received  his  full  share.  Summers  v. 
Howard,  33  Ark.  490;  Hatcher  v.  Brlggs,  6 
Or.  31. 

So,  a  subvendee  was  held  entitled  to  maintain 
a  suit  in  equity  against  the  plaintiff  in  eject- 
ment for  so  much  of  the  purchase-money  fund 
as  came  to  her  hands,  and  to  hold  the  guardian 
personally  responsible  for  the  residue  if  the  sale 
was  set  aside.  Trousdale  v.  Maxwell,  6  Lea, 
161.  In  this  case  a  guardian's  sale  of  infant's 
land  was  void  because  the  county  court  order- 
ing the  sale  had  no  jurisdiction.  After  the  in- 
fant became  of  age  she  brought  an  action  of 
ejectment  against  the  subvendee.  The  court 
said:  "The  party  ejected  by  the  Infant  would 
be  entitled,  by  right  of  subrogation,  to  the  ex- 
tent of  the  purchase  money  paid  by  him,  with 
Interest,  to  the  original  purchase  money,  and  to 
have  the  amount  used  for  the  Infant's  benefit,  or 
paid  to  the  Infant,  declared  a  Hen  upon  the 
land." 

But  In  guardians'  sales  which  are  void  some 
cases  hold  that  the  purchaser  is  not  entitled  to 
relief  where  the  sale  is  unnecessary,  or  the 
guardian  has  wasted  the  proceeds ;  and  others 
refuse  relief  where  the  money  is  not  used  for 
the  benefit  of  the  ward.  It  is  held  in  Illinois 
that  there  is  a  difference  in  a  suit  in  equity  by 
an  heir  to  set  aside  a  sale  and  a  suit  in  eject- 
ment, as  in  the  former  the  maxim  that  he  who 
seeks  equity  must  do  equity  is  applied.  This 
equitable  doctrine  is  applied  In  Texas  in  com- 
mon-law cases  if  the  purchaser  asserts  an  equi- 
table lien. 

So,  in  Reynolds  v.  Mc Curry,  100  111.  356, 
where  a  guardian,  under  a  void  decree  of  parti- 
tion, sold  the  land  of  his  ward  and  appropriated 
the  money  to  his  own  use.  It  was  held  that  the 
ward  could  maintain  an  action  to  set  the  sale 
aside  without  returning  the  purchase  money. 
In  this  case  there  were  ample  assets  to  pay  all 
the  debts  out  of  the  personal tj,  and  there  was 
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no  occasion  for  selling  the  land.  The  court 
said :  *The  land  Is  sold,  and  the  proceeds  divid- 
ed between  the  mother  and  guardian,  and  the 
guardian  has  long  since  squandered  his  share 
of  the  spoils.  Not  a  cent  of  the  money  now  re- 
mains to  be  returned  to  appellees,  and  no  part 
of  it  was  ever  expended  for  appellant's  benefit, 
and  yet  it  is  insisted  that,  unless  this  money  Is 
returned  by  appellant,  equity  will  afford  him 
no  relief." 

And  it  was  held  that  the  purchaser  could  not 
recover  the  purchase  price  in  an  action  of  eject- 
ment brought  by  the  ward,  as  it  was  not  shown 
that  the  purchase  money  was  used  for  the  bene- 
fit of  the  ward,  where  a  guardian's  sale  was 
void  because  it  was  not  approved  by  the  court. 
Bone  V.  Tyrrell,  113  Mo.  175,  20  S.  W.  796. 

Chambers  v.  Jones,  72  111.  275,  held  that  an 
infant  defendant  in  partition,  who  received  a 
part  of  the  proceeds,  seeking  to  set  aside  a  sale, 
must  tender  to  the  purchaser  the  purchase 
money,  on  the  ground  that  he  who  seeks  equity 
must  do  equity.  Referring  to  the  purchaser,  the 
court  said :  **On  the  failure  of  the  title,  as  in 
this  case,  he  would  have  no  right  to  relief,  as 
against  the  heirs;  nor  could  he  have  a  decree 
against  the  land  itself  for  the  purchase  money. 
This  is  settled  by  Bishop  v.  O'Conner,  69  111. 
431,  and  need  not  now  be  discussed  as  a  new 
question ;  but  the  defend&nt  is  asking  no  relief 
by  cross  bill  or  otherwise.** 

At  the  suit  of  the  holder  of  a  life  estate,  a 
county  court  ordered  the  sale  of  the  remainder 
estate.  The  Judgment  was  void  for  want  of  Ju- 
risdiction, and  the  infant  remainderman  re- 
ceived no  benefit.  After  coming  of  age,  the  in- 
fant recovered  in  ejectment,  ii  was  held  that 
the  purchaser  could  not  maintahi  a  bill  in 
equity  for  the  purchase  money,  and  for  a  lien, 
where  the  Infants  had  received  no  benefit.  Aber- 
nathy  v.  Phillips,  82  Va.  769,  1  S.  E.  113.  The 
court  said:  '*The  record  clearly  shows  that 
neither  W.  H.  Phillips,  who  was  only  seven 
years  old  when  the  land  was  sold  under  the 
decree  of  the  county  court,  nor  the  then  unborn 
Sallie  B.  Phillips,  ever  made  any  contract,  di- 
rectly or  indirectly,  with  either  of  the  appel- 
lants in  reference  to  the  land  in  question,  or 
ever  received  even  one  cent  of  the  price  paid. 
They  cannot,  therefore,  on  any  principle  of  Jus- 
tice or  equity,  be  called  on  to  make  restitution.*' 

And  a  purchaser  was  denied  a  lien  where  he 
only  pleaded  estoppel  against  the  wards. 

A  guardian's  sale  was  void  because  the  record 
failed  to  show  that  he  had  taken  the  required 
statutory  oath,  and  no  title  passed  by  the  deed. 
It  was  contended  that  the  wards,  who  were  in- 
fants at  the  time  of  the  sale,  and  for  whose 
benefit  It  was  claimed  the  land  was  sold  by  the 
guardian  and  the  proceeds  applied  for  their 
nurture  and  education,  were  estopped  from 
questioning  the  title.  The  appellate  court  'af- 
firmed the  Judgment  of  ejectment.  The  chief 
Justice  noted  that  since  the  opinion  there  were 
decisions  found  that  minors  could  be  estopped. 
Wilkinson  v.  Filby,  24  Wis.  441. 

Referring  to  this  case  in  Blodgett  v.  Hitt,  29 
Wis.  169,  the  court  said:  ^rrhe  defendant  of- 
fered to  show  that  the  purchase  money,  paid 
for  the  land  to  the  guardian,  was  expended  by 
him  for  the  benefit  of  the  plaintiffs.  ...  It 
was  claimed  that,  if  such  purchase  money  was 
used  for  their  benefit,  the  plaintiffs  were  es- 
topped to  deny  the  validity  of  such  sale  and 
conveyance.  This  court  held,  and  in  my  opinion 
held  correctly,  that  such  fact  would  not,  of  it- 
self, constitute  an  estoppel  upon  the  plaintiffs. 
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The  principle  to  be  gathered  from  the  cases 
on  the  subject  seems  to  be  that  some  act  of  the 
ward  after  he  reaches  majority,  such  as  receiv- 
ing the  purchase  money  or  a  portion  of  it,  or 
the  like,  is  essential  to  create  an  estoppel 
against  him.  This  is  the  extent  of  the  decision 
of  this  court  in  that  case.  No  question  was 
raised,  considered,  or  decided,  as  to  the  right  of 
a  purchaser  in  good  faith  at  a  guardian's  sale, 
which  is  void  by  reason  of  omissions  or  defects 
in  the  preliminary  proceedings,  to  have  the  pur- 
chase money,  paid  to  the  guardian  and  used  by 
hfm  for  the  benefit  of  the  ward,  adjudged  an 
equitable  charge  on  the  land,  to  be  paid  before 
the  purchaser  shall  be  dispossessed  thereof.  Had 
this  question  been  made,  we  cannot  say  how  it 
would  have  been  decided." 

Where  a  recovery  was  had  by  heirs  in  eject- 
ment because  a  partition  sale  brought  by  their 
guardian  was  void,  the  court  said:  "Neither 
would  the  fact  that  he  purchased  the  property 
for  himself  at  the  partition  sale,  and  paid  into 
the  estates  of  these  minors  the  full  purchase 
money,  effect  a  transfer  of  title  to  him.  The 
equity  which  is  administered  by  the  courts  upon 
void  sales  of  this  character  is  not  that  of  de- 
creeing them  valid.  The  most  tuat  it  can  do  is 
to  decree  a  return  of  the  purchase  money,  and 
order  an  account  of  rents,  profits,  and  improve- 
ments, and  adjudge  the  land  subject  to  a  lien 
for  the  difference ;  and  this  is  done  only  when 
such  equity  is  pleaded."  Campbell  v.  Laclede 
Gaslight  Co.  84  Mo.  352. 

In  Wichita  Land  &  Cattle  Co.  v.  Ward,  1 
Tex.  Civ.  App.  307,  21  S.  W.  128,  where  a 
vendor's  lien  was  enforced  against  a  guardian, 
and  the  ward  had  the  sale  set  aside,  it  was  held 
that  the  rents  and  profits  were  a  proper  offset 
against  the  amount  paid  by  tue  purchaser. 

A  guardian's  sale  was  void  because  of  no 
notice  given  to  the  heirs,  and  the  court  had  no 
Jurisdiction.  A  petition  by  the  heirs  against  the 
purchaser  to  quiet  title  was  held  sufficient,  al- 
though the  purchase  money  was  not  shown  to 
have  been  tendered.  Washburn  v.  Carmichael, 
32  Iowa,  475.  This  was  on  the  ground  that  the 
defendant  might  have  received  more  than  sufll' 
cient  rents  to  reimburse  him. 

2.  Administrators*  sales. 

The  weight  of  authority  bolus  that,  if  an  ad- 
ministrator's or  probate  saie  is  void,  in  a  pro- 
ceeding to  sell  the  land  to  pay  debts,  the  pur- 
chaser is  entitled  to  restitution  or  subrogation 
for  the  purchase  money,  where  the  same  is  used 
to  pay  debts  against  the  estate.  Neel  v.  Carson. 
47  Ark.  421,  2  S.  W.  107 ;  Daquin  v.  Coiron,  6 
Mart  N.  S.  674;  Donaldson  v.  Winter,  1  La. 
137;  McGee  v.  Wallts,  57  Miss.  638,  34  Am. 
Rep.  484 ;  Carey  v.  West,  139  Mo.  146,  40  8.  W. 
661 ;  Cunningham  v.  Anderson,  107  Mo.  371,  28 
Am.  St.  Rep.  417,  17  S.  W.  972;  Sharkey  v. 
Bankston,  30  La.  Ann.  891 ;  Wille  v.  Brooks, 
45  Miss.  542. 

So  purchasers  were  held  entitled  to  maintain  a 
bill  against  the  administrator,  In  the  nature  of  a 
creditor's  bill,  and  were  entitled  to  substitution 
for  the  debts  which  were  paid  by  the  money  of 
the  purchaser  under  a  void  decree.  Hull  v. 
Hull,  35  W.  Va.  155,  29  Am.  St.  Rep.  800,  13 
S.  E.  49.  The  court  said :  "Principles  of  Justice 
demand  this,  and  courts  of  equity  have  raised 
up  this  principle,  a  being  of  their  creation, 
called  'substitution,'  unknown  to  common-law 
forums,  to  accomplish  the  ends  of  Justice ;  and 
I  know  of  no  more  signal  instance  to  exemplify 
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the  disposition,  as  well  as  the  power,  of  equity 
to  adopt  means  to  accomplish  right,  than  this 
of  substitution,  accorded  purchasers  under  void 
proceedings,  whose  money  has  gone  to  satisfy 
liens  good  against  the  debtor.** 

So,  restitution  was  allowed  the  purchaser  in 
an  action  brought  by  heirs  to  set  aside  and  re- 
deem from  an  execution  sale  because  the  ex- 
ecutor, not  having  power  to  sell  certain  lands, 
used  a  judgment  to  effect  their  sale,  and  sold 
them  en  masse  for  less  than  their  value.  It  was 
held  that,  as  complainants  were  seelclng  relief 
in  equity,  and  the  purchase  relieved  the  estate 
from  an  indebtedness,  and  gave  a  surplus  to  the 
executor  for  the  benefit  of  the  heirs,  they  were 
compelled  to  refund  the  purchase  price  as  a  con- 
dition precedent  to  their  redeeming.  Kinney  v. 
Knoebcl,  51  111.  112. 

In  Bishop  V.  0*Conner,  69  III.  431,  tae  case 
of  Kinney  v.  Knoebel,  61  111.  112,  was  dls- 
'  tlcguished,  as  subrogation  in  that  case  was 
placed  on  the  ground  that  it  was  a  bill  filed  to 
set  aside  a  sale  and  to  be  permitted  to  redeem, 
and  when  equity  was  sought,  relief  would  only 
be  granted  upon  doing  fnll  equity.  Also  In 
that  case  the  purchase  was  upon  condition  that 
he  could  use  the  debts  against  the  estate  for 
paying  his  bid. 

In  Smith  V.  Knoebel,  82  111.  392,  which  was  a 
subsequent  appeal  of  Kinney  v.  Knoebel,  51  III. 
112,  where  the  same  doctrine  was  afllrmed,  It 
was  held  that  the  executor  held  the  land  as  se- 
curity for  the  debts,  that  the  land  sold  for  more 
than  the  debts,  and  that  the  heirs  must  pay  the 
whole  purchase  money  in  a  suit  to  redeem. 

So  it  was  held  that  the  purchaser  was  en- 
titled to  un  equity  which  would  prevent  a  re- 
covery In  ejectment  until  reimbursed,  where  the 
record  of  tho  probate  court  failed  to  show  an 
order  ariihorizing  the  sale  which  had  been  made, 
but  the  land  had  been  sold  above  its  appraisal 
value,  and  the  proceeds  w«re  applied  to  the  re- 
lieC  of  other  lands  of  the  heirs.  Bvans  v.  Sny- 
der, G4  Mo.  516. 

Heirs  brought  suit  to  recover  land  where  the 
property  of  their  ancestor  was  sold  by  the  reg- 
istrar of  wills,  but  not  under  the  order  or  by 
the  direction  of  the  Judge.  This  sale  was  in- 
valid, under  La.  '•Old  Code,  p.  174,  art.  127,'* 
providing  that  the  Judge  shall  cause  the  prop- 
erty to  be  sold.  It  was  held  that  the  plaintiff 
could  recover,  but  should  not  have  possession 
until  the  rents,  profits,  and  improvements  were 
determined,    eiiiott  v.  Labarre,  2  La.  326. 

In  a  later  report  of  this  case  (3  La.  541)  It 
was  held  that,  if  the  sum  paid  for  the  land  by 
the  party  evicted  extinguished  a  debt  of  the 
owner  of  the  land,  the  latter  must  allow  it, 
without  interest,  as  this  was  compensated  for 
by  fruits. 

And  a  purchaser  wns  held  entitled  to  a  lien 
before  he  could  bo  ejected,  where  the  notice  of 
administrator's  sale  failed  to  give  time  or  place. 
There  was  no  notice  given  of  the  petition  to 
sell,  and  the  sale  was  void.  The  purchase  money 
paid  was  applied  to  the  payment  of  mortgages, 
debts,  and  administration.  BlodgCtC  v.  Hitt,  29 
Wis.  169. 

A  sale  to  pay  debts  of  an  intestate,  and  for 
distribution,  was  held  void  for  want  of  Juris- 
diction of  the  county  court,  as  no  process  w^as 
served  on  the  minors,  or  answer  filed  In  their 
behalf.  It  was  held  that  the  purchaser,  whose 
money  was  used  by  the  administrator  to  pay 
debts,  was  entitled  to  have  the  value  of  the 
payment  made  by  him  refunded  and,  if  not  paid 
in  a  reasonable  time,  to  be  paid  by  a  resale,  es- 
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timating  the  value  of  Confederate  money  at  the 
time  of  the  payment,  with  interest,  after  char- 
ging him  with  rents  and  allowing  for  iolprove- 
ments  and  repairs.  Martin  v.  Turner,  2  Heisk. 
3S4. 

An  administrator's  sale  was  void,  and  the 
proceeds  were  applied  to  the  debts,  removing 
them  as  charges  upon  the  personal  estate,  and 
maintaining  an  infant  heir.  Where  restitution 
to  the  purchaser  was  not  tendered,  an  action 
of  ejectment  by  the  heir  was  enjoined.  Robert- 
son V.  Bradford,  73  Ala.  116. 

In  Bland  v.  Bowie,  53  Ala.  162,  the  court 
said :  **We  do  not  doubt  that  it  is  competent  for 
the  purchaser,  at  any  time  after  he  discovers 
that  the  proceedings  for  the  sale  are  void,  to 
resort  to  a  court  of  equity  to  compel  the  heir 
or  devisee  to  elect  the  ratification  or  the  re- 
scission of  the  contract  of  purchase.  If  the  pur- 
chase money  has  been  paid  and  distributed  to 
the  heirs,  or  applied  by  the  personal  represent- 
ative to  the  payment  of  debts,  a  court  of  eqnity 
would  compel  a  conveyance  of  title  from  the 
heirs,  if  they  could  not  successfully  Impeach  the 
fairness  of  the  sale.  Bell  v.  Craig,  52  Ala.  215. 
It  Is  Impossible  that  Injury  can  result  to  the 
vigilant  purchaser,  and  it  cannot  be  allowed  him 
to  rescind  at  pleasure  the  contract  of  purchase, 
which  the  heirs  may  be  willing  to  confirm.'* 

In  Dorman  v.  Lane^  6  III.  148,  it  was  said 
that  a  sale  under  a  void  authority  was  also 
void,  and  the  purchaser  could  recover  back  the 
purchase  money.  In  this  case.  It  was  held  that 
an  application  by  an  administrator  to  sell  land 
could  not  be  allowed  where  fifteen  years  had 
elapsed  after  an  order  allowing  his  claim,  and 
the  land  had  previously  been  sold  under  an  act 
of  the  legislature  to  pay  the  same  debt,  and  the 
proceeds  had  been  received  by  him,  but  the  act 
had  been  declared  unconstitutional,  and  that 
sale  was  void. 

In  Woodstoclc  Iron  Co.  v.  Fullenwlder,  87 
Ala.  584,  13  Am.  St.  Rep.  73,  6  So.  197,  It  was 
said :  "Where  land  of  a  decedent  is  sold  by  the 
probate  court  for  the  payment  of  debts,  or  for 
distribution,  and  the  proceeding  is  void  for 
want  of  Jurisdiction,  or  otherwise,  and  the  pur- 
chase money,  being  paid  to  the  administrator,  is 
applied  by  him  to  the  payment  of  the  debts  of 
the  decedent's  estate,  or  is  distributed  to  the 
heirs, — while  the  sale  Is  so  far  void  as  to  con- 
vey no  title  at  law,  the  purchaser  nevertheless 
acquires  an  equitable  title  to  the  lands,  which 
will  be  recognized  In  a  court  of  equity.  And  he 
may  resort  to  a  court  of  equity  to  compel  the 
heirs  or  devisee  to  elect  a  ratification  or  rescis- 
sion of  the  contract  of  purchase.  It  is  deemed 
unconscionable  that  the  heirs  or  devisees  should 
reap  the  fruits  of  the  purchaser's  payment  of 
money,  appropriated  to  the  discharge  of  debts, 
which  were  a  charge  on  the  lands,  and  at  the 
same  time  recover  the  lands.*' 

In  Brandon  v.  Brown,  106  III.  519,  the  ex- 
ecutor made  a  sale  under  an  order  of  the  county 
court  to  pay  debts,  and  before  the  money  was 
used  the  heirs  recovered  the  property  in  eject- 
ment on  the  ground  of  want  of  Jurisdiction  of 
the  county  court,  and  the  executor  refunded  the 
money  to  the  purchaser,  but  refused  to  charge 
himself  with  the  same  in  the  county  court.  It 
was  held  that,  if  the  heirs  disafllrmed  the  sale, 
they  must  return  the  purchase  money. 

An  administrator's  deed  was  supposed  to  be 
void  in  an  action  of  ejectment  brought  by  heirs. 
The  defense  was  that  the  purchase  money  was 
used  to  pay  debts.  It  was  held  that  the  answer 
should   cpntain   a   prayer   that  an  account  be 
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taken,  and  that  the  sum  found  to  be  due  the 
defendant  should  be  declared  to  be  a  Hen  upon 
the  land ;  and  the  judgment  of  the  court  should 
be  that  the  plaintiff  should  have  possession 
upon  paying  the  defendant  the  sum  so  found 
to  be  due.  This  was  not  done  In  the  present 
case,  and  in  this  particular  the  answer  of  the 
defendant  was  defective.  Sims  v.  Gray,  66  Mo. 
613. 

It  is  a  general  rule  that  where  the  debts  paid 
from  the  proceeds  of  the  sale  were  a  charge  on 
ttie  land,  and  the  administrator's  sale  is  void, 
the  purchaser  will  be  held  entitled  to  restitution 
or  subrogation.  McDonough  v.  Cross,  40  Tex. 
251 ;  Caldwell  v.  Palmer,  0  Lea,  652 ;  Fisher  v. 
Bush,  133  Ind.  815,  32  N.  E.  924 ;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Blakeney,  73  Tex.  180,  11 
S.  W.  174;  Mersells  v.  Vreeland,  8  N.  J.  Eq. 
575. 

So,  where  an  administrator's  sale  was  void, 
although  one  parcel  of  land  sold  for  enough  to 
discharge  all  debts,  the  purchaser  was  held  en- 
titled to  a  vendee's  Hen  for  money  which  he  had 
paid  on  his  bid,  and  which  had  gone  to  release 
land  from  the  burden  of  the  Intestate's  debts. 
Jones  V.  French,  92  Ind.  138. 

So,  the  purchaser  at  an  admfaiistrator's  sale 
was  held  entitled  to  be  subrogated  to  the  extent 
of  the  purchase  money  applied  in  the  extin- 
guishment of  a  mortgage  on  the  property.  Vall4 
7.  Fleming,  29  Mo.  152,  77  Am.  Dec.  557.  This 
was  an  action  of  ejectment  by  heirs.  The  court 
said:  **It  is  immaterial  under  what  form  the 
equity  In  snich  cases  is  admfailstered, — ^whether 
under  the  name  of  compensation,  as  it  was  done 
In  the  case  of  Bright  v.  Boyd,  1  Story,  478,  Fed. 
Cas.  No.  1,875,  or  under  the  name  of  substitu- 
tion, as  In  the  case  of  Hudgln  v.  Hudgin,  6 
GratL  320,  52  Am.  Dec.  124,  or,  as  It  Is  some- 
times more  conveniently  effected,  by  reviving 
the  encumbrance,  which  the  purchase  money 
has  extinguished  in  permitting  it  to  be  used  as 
a  shield  against  a  recovery  at  law.  Peltz  v. 
Clarke,  5  Pet.  482,  8  L.  ed.  199." 

And  in  an  action  of  ejectment  by  heirs  to  re- 
cover from  the  purchaser  at  an  administrator's 
sale  on  the  ground  that  It  was  void.  It  was  held 
error  to  strike  out  the  defendant's  answer, 
pleading,  as  in  Va]16  v.  Fleming,  29  Mo.  152, 
77  Am.  Dec  557,  his  equitable  claim.  Jones  v. 
Manly,  58  Mo.  559. 

In  Bishop  V.  O'Conner,  69  III.  431,  it  was 
said  that  in  the  case  of  Vall6  v.  Fleming,  29  Mo. 
152,  77  Am.  Dec.  557,  the  purchase  at 
administrator's  sale  was  subject  to  a  mortgage, 
and  the  purchase  money  was  applied  to  the 
satisfaction,  and  the  purchaser  was  subrogated 
to  the  rights  of  the  mortgagee.  The  correct- 
ness of  the  decision  was  doubted. 

A  sale  was  void  because  the  administrator 
failed  to  give  bond.  The  purchaser  had  paid 
one  third  in  cash,  which  was  used  to  pay  a  Judg- 
ment lien.  There  was  no  formal  rescission,  but 
a  resale,  and  the  first  purchaser  bought  part 
of  the  land.  In  a  suit  by  him  to  obtain  a 
preference,  It  was  held  that  the  purchaser  was 
entitled  to  be  reimbursed,  out  of  the  estate,  the 
sum  of  money  which  he  had  advanced  and  could 
recover  l»j  bill  in  equity.  Short  v.  Porter,  44 
Miss.  533.  The  court  said :  "But  the  equity  of 
the  complainant  rests  upon  the  further  impreg- 
nable ground  that  he,  supposing  that  he  was 
acquiring  the  title  of  the  heirs  of  Intestate,  at 
the  sale  made  oy  the  administrator,  made  a  cash 

payment   of dollars,    which    was   actually 

used  and  applied  by  the  administrator  to 
discharge  a  preferred  Hen  on  the  land.  As  to 
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the  heirs,  that  application  of  the  money  ex- 
onerated their  property  pro  tanio.  It  went  to 
relieve  an  encumbrance  on  the  land.  They 
would  not  be  permitted  to  recover  back  the  land 
for  the  reason  that  the  probate  decree  and  sale 
were  Invalid,  and,  therefore,  did  not  devest  their 
title,  except  upon  the  condition  that  they  re- 
store to  the  purchaser  his  money,  or,  rather,  to 
the  extent  of  the  cash  payment." 

And  a  purchaser  of  property  under  execution 
was  held  to  have  the  right  in  equity,  on  the  re- 
covery of  the  property  from  him  by  a  superior 
title,  to  be  substituted  for  the  creditor,  and  to 
have  his  purchase  money  refunded  by  the  de- 
fendant In  the  execution,  where  the  execution 
was  against  administrators,  out  of  the  assets  of 
the  estate.  McLaughlin  v.  Daniel,  8  Dana,  182. 
The  court  said :  "According  to  the  principle  re- 
peatedly recognized  by  this  court,  he  has  an 
equitable  right  to  be  substituted  In  the  place  of 
the  creditor,  and  to  have  the  amount  so  paid 
refunded  to  him  out  of  the  estate.  His  equity 
rests  not  upon  the  ground  of  his  want  of  knowl- 
edge as  to  the  title  of  the  slave,  but  on  the 
ground  of  his  having  discharged  a  Judgment 
against  the  estate,  for  which  it  stood  charge- 
able, by  a  purchase  of  property  made  under  the 
coercive  process  of  the  law ;  and,  therefore,  has 
equitable  right  to  be  reimbursed  but  of  the  es- 
tate." 

And  subrogation  was  allowed  the  purchaser 
where  a  guardian  filed  a  bill  against  an  ex- 
ecutor to  subject  land  devised  to  the  payment 
of  his  debt,  without  making  devisees  parties. 
The  sale  did  not  pass  a  legal  title.  Hudgin  v. 
Hudgln,  6  Gratt.  320,  52  Am.  Dec.  124.  This 
was  on  the  equitable  ground  that  the  purchaser, 
on  disaffirmance  of  the  sale,  was  entitled  to  be 
substituted  to  the  rights  of  the  creditor,  and 
that  the  land  should  be  charged  with  the 
amount  of  the  debt  paid  by  him. 

In  Bishop  V.  O'Conner,  69  111.  431,  the  case 
of  Hudgln  V.  Hudgln,  6  Gratt.  320,  52  Am.  Dec. 
124,  was  distinguished,  as  there  the  testator  ex- 
pressly charged  the  land  with  the  payment  of 
debts,  and,  the  debts  having  been  paid  by  the 
purchaser  from  funds  arising  from  the  sale  by 
the  executors,  the  heirs  were  required  to  refund 
to  the  purchaser  the  money  he  had  paid  the 
executor,  and  which  had  been  applied  to  the 
encumbrance. 

And  the  purchaser  is  held  entitled  to  relief 
where  it  is  shown  that  the  purchase  money  had 
been  appHed  for  the  benefit  of  the  estate  and 
heirs,  and  the  sale  was  set  aside. 

An  administrator,  under  an  order  of  the  pro- 
bate court,  made  a  void  sale  of  the  homestead 
to  pay  debts.  It  was  held  that  the  heirs.  In  an 
action  against  the  purchaser  to  recover  the 
land,  should  offer  to  restore  the  purchase  money 
which  they  had  received,  and  which  had  been 
appHed  for  their  benefit.  Stephenson  v.  Mar- 
salis,  11  Tex.  Civ.  App.  182,  33  S.  W.  383. 

In  Stults  V.  Brown,  112  Ind.  370,  2  Am.  St. 
Rep.  190,  14  N.  E.  230,  It  was  said  that  a 
purchaser  at  an  administrator's  sale  which  had 
bcien  set  aside  was  held  entitled  to  enforce  a 
vendee's  lien  against  the  land  for  the  amount 
of  the  purchase  money  which  had  been  used  for 
the  benefit  of  the  estate,  and  to  an  order  re- 
quiring the  administrator  to  resell  the  land  for 
the  payment  of  his  debt.  But  relief  was  de- 
nted in  this  action,  which  was  a  suit  for  specific 
performance.  The  administrator  then  filed  his 
claim  against  the  estate  for  the  amount  paid, 
and  was  defeated.  Thereafter  he  brought  an- 
other suit  on  the  same  matter  against  the  heirs. 
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Ttae  disallowance  of'  his  claim  was  held  to  be 
res  judicata.  Stults  v.  Forst,  135  Ind.  297,  34 
N.  E.  1125. 

And  the  defendants  in  ejectment  were  held 
entitled  to  an  equitable  counterclaim  to  the  ex- 
tent of  the  purchase  money  and  taxes.  Schafer 
v.  Canaey,  76  Mo.  365.  This  was  an  action  of 
ejectment  by  heirs  against  the  purchaser  at  an 
administrator's  sale,  void  because  the  notice 
was  published  In  a  German  newspaper,  and  be- 
cause the  sale  was  approved  at  the  term  of 
court  at  which  It  was  made.  It  was  pleaded 
that  a  small  part,  only,  of  the  purchase  money 
had  been  used  to  pay  the  debts  of  the  estate, 
and  that  the  greater  part  had  been  paid  over 
to  the  plaintiffs'  guardian  for  their  benefit. 

But  some  cases  hold  that  the  purchaser  is  not 
entitled  to  relief  where  the  sale  was  unneces- 
sary, and  where  the  purchaser  had  notice  of  the 
want  of  authority  to  make  the  sale,  and  where 
the  sale  was  not  confirmed.  So  where  It  was  not 
shown  that  the  proceeds  of  the  sale  were  used 
to  pay  debts  of  the  estate,  and  the  adminis- 
trator was  the  purchaser.  In  Illinois,  Michigan, 
and  Ohio  it  is  held  that  if  the  debts  paid  are  not 
a  charge  upon  the  land  the  purchaser  is  not 
entitled  to  reimbursement  or  subrogation  on  set- 
ting aside  the  sale.  In  the  last  state  a  statute 
has  since  provided  relief  In  probate  sales. 

In  Aronsteln  v.  Irvine,  48  La.  Ann.  301,  19 
So.  131,  where  the  natural  tutor  as  adminis- 
trator, unnecessarily  caused  the  property  In  the 
succession  to  be  sold  to  pay  debts,  and  became 
the  purchaser,  it  was  held  that  the  minors 
could  maintain  a  suit  against  the  purchaser  un- 
der a  mortgage  made  by  the  tutor,  without 
tendering  the  purchase  price.  The  court  said: 
"But  in  a  case  like  the  instant  one  there  is  no 
requirement  of  antecedent  legal  tender,  as  'there 
Is  no  principle  of  equity  requiring  plaintiffs  to 
tender  to  defendants  before  asserting  their  ab- 
solute title  to  property  belonging  to  them  and 
held  by  defendant  as  a  mere  possessor  without 
title.  All  that  equity  could  possibly  require 
would  be  to  permit  him  to  set  up  his  claim  In 
reconvention,  which  would  not  be  denied.' " 

So,  where  an  administrator's  sale  was  void, 
and  there  were  assets  In  the  hands  of  the  ad- 
ministrator sufllclent  to  pay  the  claim  of  the 
purchaser.  It  was  held  that  the  purchaser  was 
not  entitled  to  a  lien  on  the  property  for  his 
purchase  money  In  setting  the  sale  aside.  Ben- 
nett V.  Coldwell,  8  Baxt.  488.  The  court  said: 
"The  law  does  not  make  the  heirs  securities  for 
the  admhilstrator,  nor  make  their  rights  de- 
pendent upon  the  Integrity  or  negligence  of  the 
administrator.  Hence,  we  are  of  the  opinion 
that  the  decree  of  the  chancellor  declaring  a 
Hen,  and  ordering  a  sale  of  house  and  lot,  was 
erroneous." 

And  a  purchaser  of  personalty  at  an  admin- 
istrator's sale,  having  notice  of  the  want  of  au- 
thority of  the  administrator  to  make  the  sale, 
where  the  sale  was  held  void,  was  held  not  en- 
titled to  recover  the  price  from  an  adminis- 
trator de  honis  non,  and  the  payment  was  held 
to  be  voluntary.  Beene  v.  Collenberger,  38  Ala. 
647. 

In  Pool  V.  Ellis,  64  Miss.  555,  1  So.  725. 
where  an  administrator's  sale  was  never  con- 
firmed, it  was  held  the  purchaser  was  under  no 
obligation  to  pay  to  the  administrator  any  por- 
tion of  his  bid  before  confirmation,  and  such 
payment  was  not  binding  upon  the  estate  or  the 
heirs  at  law.  The  court  said :  "The  administra- 
tor held  the  money  as  a  mere  depository  of  the 
purchaser,  and  If  It  was  wasted  or  misappro- 
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priated  by  him  the  loss  must  be  borne  by  the 
purchaser.  .  .  .  The  chancellor,  by  subro- 
gating the  appellant  to  the  rights  of  the  cred- 
itor, to  the  payment  of  whose  debt  against  the 
estate  a  part  of  the  purchase  money  was  ap- 
plied, extended  to  him  the  full  measure  of  re- 
lief to  which  he  was  entitled." 

A  purchaser  of  land  at  an  administrator's 
sale,  where  the  purchaser  wos  one  of  the  ad- 
ministrators and  the  sale  was  void  for  that 
reason,  was  held  to  have  no  equity  against  the 
land,  where  It  was  not  shown  that  the  purchase 
money  had  been  applied  to  the  debts  of  the  es- 
tate.   Jayne  v.  Bolsgerard,  89  Miss.  796. 

In  Illinois,  Michigan,  and  Ohio  the  purchaser 
at  a  void  administrator's  sale  was  dented  relief 
where  the  money  was  not  used  to  pay  debts 
which  were  a  charge  on  the  land. 

In  Bishop  V.  O'Conner,  69  111.  431,  which  was 
an  action  by  the  assignee  of  the  purchaser  for 
subrogation.  It  was  held  that  a  purchaser  at  an 
administrator's  sale  to  pay  debts,  which  was 
void  for  lack  of  service,  would  not  be  sub- 
rogated to  the  extent  that  money  was  paid  for 
support  of  heirs  or  payment  of  debts.  It  was 
also  held  that.  If  It  was  an  action  against  heirs, 
it  was  barred  by  limitation.  But  it  is  said  that 
a  volunteer  is  not  entitled  to  subrogation,  and 
that  there  is  no  implied  agreement  on  the  part 
of  the  heirs  to  refund. 

After  land  was  given  to  the  devisee  with  the 
executor's  consent,  and  she  had  conveyed  it,  the 
executor  sold  the  land  under  an  order  of  the 
probate  court  to  pay  debts.  The  sale  was  held 
void,  the  executor  having  no  power  to  sell  the 
land.  On  a  bill  to  declare  the  purchase  money 
a  lien  because  the  money  paid  the  executor  was 
used  for  the  estate,  it  was  held  that  the  pur- 
chaser had  no  lien.  Frost  v.  Atwood,  73  Mich. 
67,  16  Am.  St.  Rep.  660.  41  N.  W.  96.  The  court 
said :  "It  is  difiicult  to  see  how  the  case  can  be 
affected  by  the  use  which  the  executor  made  of 
the  money.  In  all  probate  sales,  valid  or  in- 
valid, the  officer  making  the  sale  receives  the 
money,  and  usually  appropriates  It.  But  it  never 
has  been  supposed,  and  it  is  not  legally  true, 
that  such  use  creates  any  lien  on  the  premises 
uniowfully  sold.  What  he  receives  without  law- 
ful authority  does  not  concern  the  estate,  and 
he  can  no  more  create  a  lien  by  spending  that 
money  than  by  spending  any  other.  If  the  es- 
tate owes  him,  he  must  pursue  his  remedy  as 
the  law  gives  it,  and  his  claim  must  first  be 
established  before  he  can  get  any  remedy.  The 
use,  if  made,  is  not  made  for  the  benefit  of  the 
particular  piece  of  land  that  he  attempted  to 
sell,  but  for  the  whole  estate;  and,  if  it  be- 
comes a  claim,  it  is  a  claim  against  the  whole 
estate,  and  not  against  a  part  of  it." 

In  the  above  case  the  executor  had  no  power 
to  dispose  of  the  land  under  the  will,  and  the 
action  of  the  probate  court  In  assessing  and  en- 
larging the  amounts  to  be  contributed  by  the 
devisee  was  without  Jurisdiction  as  there  was 
no  personal  service.  How.  Stat.  (Mich.)  ff 
5818-5820,  providing  for  Issuing  executions 
against  the  devisees  in  settling  the  amount  of 
their  liabilities,  were  held  to  be  the  only  rem- 
edy, and  they  did  not  declare  a  lien,  and  would 
nut  bind  any  specific  property.  In  this  case 
there  was  no  claim  against  the  estate  open  to 
subrogation,  and  no  money  lent  to  the  executor 
or  to  the  estate.  The  court  said :  "In  the  pres- 
ent case,  the  record  does  not  show  that,  if  the 
executor  had  done  his  duty,  the  debts  wonld  not 
have  been  fully  paid  within  the  proper  stat- 
utory  period,   without   any   deficiency  arising. 


1905. 


CowpER  V.  Weaver's  Administrator. 


51 


And  when  be  sees  fit  to  allow  all  parties  to  rest 
oQ  the  Idea  that  they  can  do  what  they  will 
with  their  legacies  and  devises,  the  statute 
gives  him  uo  power  to  recall  them." 

So,  in  Nowler  y.  Coit,  1  Ohio,  519,  13  Am. 
Dec.  640,  It  was  held  that  purchase  money  paid 
to  an  administrator  upon  a  sale  of  intestate's 
land  was  not  a  charge  upon  the  land  where  the 
sale  was  void  and  the  heirs  recovered  the  land. 
The  court  said:  '*The  lands  of  the  deceased 
were  never  legally  charged  with  the  payment. 
The  administrator,  from  whom  the  defendant 
purchased,  had  no  power  over  them.  He  paid 
Ms  money  upon  a  mistake  as  to  the  considera- 
tion. The  present  complainants  are  not  the 
parties  to  whom  he  paid  it,  or  with  whom  he 
made  the  contract;  and  his  right  to  recover 
back  his  money  cannot  be  litigated  with  them, 
neither  at  law  nor  in  equity.  We  can  therefore 
make  no  decree  with  respect  to  the  purchase 
money/* 

So  it  was  held  that  a  purchaser  could  not 
set  up  an  equity  in  the  estate  of  the  decedent 
by  reason  of  the  payment  of  the  decedent's 
debts  from  his  purchase,  where  a  court  in  Vir- 
ginia directed  a  sale  of  Ohio  land  to  pay  the 
debts  of  the  estate  in  Virginia,  and  the  sale  was 
void  as  the  court  had  no  jurisdiction.  Beall  v. 
Price,  13  Ohio,  368,  42  Am.  Dec.  204.  The  court 
said :  ''But  no  privity  exists  between  the  cred- 
itors of  Duval  and  the  estate  of  Price,  which 
will  Justify  them  in  reaching  his  assets,  except 
as  general  creditors  of  Duval,  pursuing  his 
credits.  Neither  does  the  advance  of  money  by 
a  stranger,  upon  a  defective  sale  of  a  decedent's 
lands,  create  an  equity  against  his  estate,  al- 
though the  money  goes  to  pay  his  debts.  It  has 
been  held  by  this  court  that  the  rule  of  caveat 
emptor  operates  on  the  purchaser  at  judicial 
sales,  and  cuts  off  all  right  to  indemnity,  except 
such  as  may  arise  from  express  warranty." 

So  in  a  suit  in  equity  by  the  purchaser 
against  heirs  It  was  held  that  no  lien  was  ac- 
quired by  the  purchaser,  and  that,  if  he  had  a 
right  to  recover,  the  administrator  must  be 
made  a  party.  This  was  in  Lieby  v.  Ludlow,  4 
Ohio,  469,  where  a  probate  sale  to  pay  debts 
woB  void  because  it  was  proved  that  the  land 
sold  was  in  a  city,  and  the  order  to  sell  to  pay 
debts  related  to  land  outside  the  city,  and  a 
recovery  from  the  purchaser  was  had  in  eject- 
ment. A  subsequent  statute  now  provides  re- 
lief.   See  subdiv.  III.  e,  Statutory  relief. 

e.  Biatutory  relief. 

In  some  states  statutory  relief  for  the  pur- 
chaser is  provided.  The  decisions  under  the 
Indiana  statutes  have  all  aflirmed  the  pur- 
chaser's right  under  a  void  sale  to  reimburse- 
ment, and  the  same  was  held  in  many  cases 
hetore  the  statute  recognizing  this  right  was 
passed,  and  some  decisions  since  the  statute 
afflrnA  the  rule  without  noticing  the  statute. 
In  New  York  the  Code  providing  for  redemption, 
and  that  the  title  shall  pass  to  the  grantee  pn- 
less  the  money  Is  paid  to  him  in  twenty  days 
from  the  time  the  sale  is  adjudged  void,  is  held 
unconstitutional. 

In  Stevens  v.  Durrett,  49  Miss.  411,  where  a 
sale  was  void  because  made  by  an  administrator 
without  any  order  of  court,  it  was  said  that 
Miss,  act  February  11,  1873,  provides  that 
where  real  estate  has  been  sold  under  probate 
or  chancery  decrees  for  debts  or  distribution, 
and  the  money  has  been  paid  in  good  faith,  and 
has  been  applied  in  good  faith  for  debts  or  dis- 
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trlbutloD,  and  such  sales  are  void,  the  heirs  or 
distributees  recovering  the  same  in  ejectment 
shall  hold  such  real  estate  subject  to  the  pay- 
ment of  said  purchase  money  to  said  purchaser 
or  any  party  holding  under  him. 

So  a  purchaser  at  a  guardian's  sale  that  was 
void  was  held  entitled  to  an  injunction  against 
a  judgment  in  ejectment  obtained  by  the  heirs, 
where  the  money  was  paid  to  the  guardian,  and 
the  heirs  who  had  become  of  age  had  received 
their  shares.  This  was  held  to  be  on  principles 
of  equity  and  estoppel,  as  well  as  under  Miss, 
act  February  11.  1873,  Pamph.  41,  supra. 
Gaines  v,  Kennedy,  53  Miss.  103. 

In  an  action  of  ejectment  by  heirs  of  the  in- 
testate to  recover  land  sold  at  a  void  probate 
sale,  it  was  held,  under  this  statute,  that  the 
purchaser  was  entitled  to  an  injunction  to  stay 
the  ejectment  suit  until  the  purchase  money  was 
refunded,  where  it  was  shown  to  have  been  ap- 
plied to  the  payment  of  the  debts  of  the  estate. 
Cole  V.  Johnson,  53  Miss.  94.  The  court  said : 
"Certainly,  the  most  appropriate,  if  not  the 
only  adequate,  method  of  securing  it  would  be 
by  a  chancery  proceeding.  Independently  of 
this  statute,  however,  a  court  of  equity  has  the 
right  to  charge  the  purchase  money  on  the  land 
where  it  is  shown  to  have  been  applied  in  exon- 
eration of  the  liabilities  of  the  estate,  as  was 
decided,  before  the  enactment  of  the  statute, 
in  Short  v.  Porter,  44  Miss.  533 ;  and  it  is  well 
settled  that  the  bestowal  of  jurisdiction  on  a 
common-law  court  does  not  devest  the  jurisdic- 
tion of  a  court  of  equity,  unless  it  is  expressly 
so  enacted." 

In  Montour  v.  Purdy,  11  Minn.  384,  88  Am. 
Dec.  88,  Gil.  278,  where  a  guardian's  sale  was 
attacked  by  the  ward  by  an  action  of  eject- 
ment, it  was  held  that  a  tender  of  the  purchase 
money  was  not  a  condition  precedent,  as  pos- 
session might  be  surrendered,  and  the  lien  al- 
lowed, under  Minn,  act  March  3,  1864,  protect- 
ing purchasers  at  executors',  administrators', 
and  guardians'  sales,  and  providing  that,  if  the 
sale  shall  be  void  or  irregular,  the  purchaser 
shall  have  a  lien  on  the  real  estate  sold  for  the 
purchase  money,  taxes,  and  interest. 

In  Reily  v.  Burton,  71  Ind.  118,  which  was 
an  action  to  recover  possession  of  land  where 
the  sale  was  held  not  void  because  of  defect  in 
nunc  pro  tunc  entry  dlrecthig  the  sale  without: 
relief  from  appraisement  laws,  it  was  said  that 
the  judgment  debtor  could  not  recover  posses- 
sion until  the  purchase  money  had  been  refund- 
ed with  interest,  deducting  the  rents,  under  the 
Indiana  Code  (2  Rev.  Stat.  1876,  p.  257,  8  625), 
providing  that,  when  land  sold  by  an  executor, 
guardian,  sheriff,  or  commissioner.  Is  recovered 
by  any  person  liable  to  pay  the  Judgment,  the 
plaintiff  shall  not  be  entitled  to  a  writ  of  pos- 
session without  having  paid  the  amount  justly 
due. 

And  under  this  statute  a  purchaser  at  an 
execution  sale,  where  the  property  was  mis- 
described  and  the  sale  was  void,  was  held  en- 
titled to  be  subrogated  to  the  rights  of  a 
Judgment  creditor.  Ray  v.  Detchon,  79  Ind.  56. 
In  this  case  the  foreclosure  suit  was  commenced 
by  publication,  and  the  notice  was  void  for  want 
of  sufficient  affidavit,  and  the  land  was  ml8- 
described  in  the  decree,  and  the  court  had  no 
jurisdiction  over  the  person  of  one  of  the  de- 
fendants. 

And  the  same  was  held  in  Short  v.  Sears,  93 
Ind.  505.  In  this  case  it  was  said  that  there 
was  no  warranty  In  judicial  sales.  *'But  this 
rule  has  no  application  to  cases  where  the  pur- 
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chaser  Is  asserting  his  rights  against  the  execu- 
tion debtor  or  his  property.  It  was  framed  for 
and  applies  to  a  very  different  class  of  cases." 

And  in  Walton  v.  Cox,  67  Ind.  164,  which  was 
an  action  on  a  covenant  of  warranty,  it  was 
said  that  the  grantee  holding  under  a  void  ad- 
ministrator's sale  in  a  suit  for  eviction  should 
have  set  up  his  claim  under  this  statute. 

A  purchaser  of  school  land  defaulted,  and  the 
mortgage  was  foreclosed,  and  the  land  sold  in 
1876  to  Sterne,  against  whom  there  was  a  Judg- 
ment in  1875,  on  which  an  execution  sale  was 
had  in  September,  1877.  Sterne  had  made  a 
mortgage  of  this  land  In  the  interim.  The 
grantee  of  the  original  purchaser  redeemed  from 
the  sale  under  the  school-fund  mortgage.  It  was 
then  held  that  the  lien  of  the  purchaser  under 
the  Judgment  related  back  to  the  time  of  the 
Judgment,  and  was  prior  to  the  lien  of  the 
mortgage  made  in  1876  as  against  the  redemp- 
tion fund.  Paxton  v.  Sterne,  127  Ind.  289,  26 
N.  B.  557.  The  court  said :  "That  a  purchaser 
at  a  sheriff's  sale  acquires  by  subrogation  the 
rights  of  the  Judgment  plaintiff,  In  the  event 
that  the  sale  is  ineffective  to  convey  title,  is  af- 
firmed by  our  statute  and  asserted  by  our  de- 
cisions." 

And  a  purchaser  at  a  sheriff's  sale  on  fore- 
closure was  held  entitled  to  be  subrogated  to 
the  right  of  the  mortgagee,  where  the  sheriff 
did  not  make  sufficient  written  memorandum 
of  sale,  and  the  purchaser  failed  in  a  mandamus 
suit  to  acquire  a  deed.  Bodkin  v.  Merit,  102 
Ind.  20^,  1  N.  E.  625.  The  court  said:  "It  is 
a  familiar  principle  of  equity,  and  is  one  fully 
recognized  by  our  statute  and  decisions,  that 
payment  of  a  debt  by  a  purchaser  at  an  invalid 
sheriff's  sale  subrogates  the  purchaser  to  the 
rights  of  the  creditor." 

In  Short  v.  Sears,  93  Ind.  505,  it  was  said : 
"A  purchaser  at  a  sheriff's  sale,  who  buys  In 
good  faith,  and  pays  money  which  goes  to  the 
discharge  of  a  judgment  lien  on  the  execution 
defendant's  land,  is  entitled  to  be  subrogated 
to  the  Hen  of  the  Judgment  creditor.  This  is  a 
general  principle  of  equity,  and  is  not  dependent 
alone  upon  statutory  law.  Our  cases  very  early 
held  that  a  purchaser  might  recover  in  equity 
from  the  execution  defendant  the  amount  paid 
on  his  bid,  and  a  long  line  of  decisions  has 
maintained  this  doctrine.  .  .  .  The  rule 
has  not  been  confined  to  a  right  to  a  personal 
Judgment  against  the  debtor,  but  has  been  ex- 
tended, as  in  Justice  and  equity  it  should  be,  to 
a  right  to  the  lien  of  the  Judgment  paid  by  the 
bid.  .  .  .  The  statute  declares  in  very 
broad  terms  this  general  rule.  Rev.  Stat.  1881, 
S  1084.  ...  As  the  statute  is  a  remedial 
one,  and  in  furtherance  of  a  salutary  and  long- 
recognized  rule,  it  ought  to  receive  a  liberal  con- 
struction." 

Under  Bates's  Ohio  Stat.  81  5410,  5411,  pro- 
viding that  the  purchaser  at  execution,  execu- 
tors', guardians,'  and  assignees'  sales,  which  are 
set  aside,  should  be  subrogated  to  the  rights  of 
the  creditor,  and  shall  have  a  Hen,  it  was  held 
that  a  purchaser  at  an  executor's  sale  under  an 
order  of  the  probate  court,  which  was  void,  was 
entitled  to  be  subrogated  to  the  creditor's  rights 
when  the  purchase  money-  was  used  to  pay 
debts,  and  the  property  should  be  sold  to  re- 
imburse him.  Wehrle  v.  Wehrle,  39  Ohio  St. 
365. 

But  fn  Oilman  v.  Tucker,  128  N.  Y.  190,  13 
L.  R.  A.  304,  26  Am.  St.  Rep.  464,  28  N.  E. 
1040.  N.  Y.  Code  Civ.  Proc.  |  1440  (Amended 
Laws  1881,  chap.  681),  providing  for  redemp- 
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tion,  and  that,  if  the  title  of  the  sherirs 
grantee  in  sales  under  execution  is  adjudged 
void  in  an  action  brought  by  the  Judgment  debt- 
or, such  Judgment  shall  have  no  force  nnless 
within  twenty  days  the  plaintiff  pay  to  such 
grantee  the  money  paid  on  the  sale  with  inter- 
est and  costs;  and  that,  if  not  paid,  the  title 
shall  vest  in  the  grantee, — was  held  to  1)e  un- 
constitutional. The  court  said:  "The  obvious 
Intention  of  the  act  is  to  take  away  from  the 
owner  all  remedy  for  the  recovery  of  his  prop- 
erty, except  upon  the  payment  by  him  to  his 
adversary  of  a  sum  of  money  which  must  fre- 
quently be  greater  than  the  value  of  the  proper- 
ty itself.  If  he  remains  in  possession  of  the 
property,  he  is  deprived  of  any  remedy  to  pro- 
tect his  possession,  and  If  his  adversary  has 
succeeded  In  obtaining  possession,  he  is  de- 
prived of  any  remedy  to  recover  it,  except  upon 
the  condition  that  he  pays  as  much,  or  more, 
than  It  is  probably  worth.  An  owner  may,  there- 
fore, under  this  law,  be  stripped  of  his  prop- 
erty under  a  void  proceeding;  be  turned  out  of 
possession,  and  denied  any  affirmative  relief  in 
the  courts,  unless  upon  the  condition  that  he 
pays  for  the  property  its  value,  as  determined 
by  a  Judicial  sale,  and,  in  addition  thereto,  a 
sum  for  costs  and  expenses,  the  amount  of 
which  he  has  no  means  of  ascertaining,  and 
which  may  also  exceed  the  value  of  the  prop- 
erty in  litigation."  This  was  an  action  by  the 
Judgment  debtor  to  have  the  sale  declared  void 
because  of  void  execution.  After  Judgment  in 
favor  of  the  debtor  the  purchaser  moved  to  set 
this  aside  because  he  had  not  been  tendered  the 
purchase  money  under  the  statute.  See  Meyer 
V.  Farmer,  36  La.  Ann.  785 ;  Mclntyre  v.  San- 
ford,  89  N.  Y.  634 ;  Lefevre  v.  Laraway,  22 
Barb.  167, — subdiv.  III.  g :  Elling  to  Harrington, 
17  Mont.  322,  42  Pao.  8.-»l.  subdiv.  V.;  Holt  v. 
Bason,  72  N.  C.  308,  and  Wood  v.  Genet,  8 
Paige,  137,  subdiv.  V. 

f.  Proceedings  affdnst  nonresldcntB. 

The  purchaser  was  held  not  entitled  to  relief 
where  there  was  no  lien,  and  the  court  had  no 
Jurisdiction,  and  the  proceedings  were  by  pub- 
lication against  nonresidents. 

A  Judgment  was  rendered  against  a  nonresi- 
dent without  service,  appearance,  or  attach- 
ment, and  no  lien  was  asserted.  A  sale  there- 
under was  void,  and  It  was  held  that  the  pur- 
chaser under  such  sale  did  not  acquire  a  lien  for 
the  amount  of  the  debt  paid  by  the  sale.  Grigs- 
by  V.  Barr,  14  Bush,  330. 

In  an  action  of  attachment  against  a  non- 
resident no  notice  was  given  to  defendant,  and 
the  papers  contained  a  misnomer  by  transposing 
the  Initial  letters  of  the  Christian  name.  The 
conveyance  was  In  the  proper  name.  It  was 
held  that  the  proceedings  were  void,  that  the 
court  had  no  Jurisdiction,  and  the  sale  was 
void,  of  which  the  purchaser  should  have  taken 
notice  from  the  record.  It  was  also  held  that 
the  purchaser  was  not  entitled,  in  equity,  to  re- 
tain possession  of  the  land  until  he  had  been  re- 
imbursed. Buchanan  v.  Edmlsten,  1  Herdman 
(Neb.)  429,  95  N.  W.  620.  The  court  sold: 
"Rut  it  is  insisted,  .  .  .  that  ia  to  say. 
conceding,  for  the  sake  of  discussion,  that  the 
attachment  proceedings  are  void  from  their  be- 
ginning to  their  conclusion,  that  the  threshing- 
machine  company  never  had  any  lien,  and  that 
no  title  passed  pursuant  to  the  pretended  Judi- 
cial sale,  still,  by  reason  of  this  void  proceed- 
ing, void  sale,  and  void  deed,  the  purchaser  has 
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acquired  the  right  to  take  and  retain  posses- 
sion of  the  premises  until  be  shall  be  repaid 
the  amount  of  his  bid.  In  other  words,  that 
the  unliquidated  debt  of  the  appellant  has,  by 
the  means  mentioned,  been  converted  into  an 
equitable  mortgage  upon  his  lands,  and  the  pur- 
chaser has  attained  a  position  superior  to  that 
of  a  mortgagee  In  possession.  Appellee  cites 
no  authority  in  support  of  this  contention, 
which  is  indefensible  in  reason." 

So  it  was  held  that,  a  Judgment  being  void, 
the  sherllTs  sale  did  not  devest  the  defendant 
of  his  title,  and  he  was  not  bound  to  refund 
the  purchase  money  paid  to  the  sherilT.  Stegall 
V.  Huff,  54  Tex.  193.  This  was  an  action  by  the 
defendant  in  execution  against  the  purchaser 
to  recover  land  the  purchaser  held  under  an 
execution  sale  based  on  a  judgment  by  publica- 
tion, where  the  court  had  no  Jurisdiction.  The 
court  said :  "Otherwise  he  might  Indirectly  be 
forced  to  pay  an  Indebtedness  which  he  did  not 
owe." 

This  case  followed  Edrington  y.  Allsbrooks, 
21  Tex.  186,  which  was  an  action  for  an  injunc- 
tion against  a  garnishment  Judgment,  and  it 
was  held  that  a  debtor  who  seeks  an  injunction 
against  a  void  Judgment  is  not  obliged  to  bring 
the  money  Into  court  before  he  can  claim  its 
interposition. 

In  Northcraft  v.  Oliver,  74  Tex.  162,  11  S. 
W.  1121,  where  the  purchaser  bought  at  an  exe- 
cution sale  on  a  Judgment  void  because  ren- 
dered on  publication  against  a  nonresident,  the 
heirs  brought  ejectment.  The  defendant  plead- 
ed that  he  should  be  reimbursed  before  losing 
the  land,  and  also  pleaded  that  the  heirs  could 
not  maintain  this  action,  as  the  right  of  action 
was  In  the  administrator.  This  latter  defense 
was  sustained.  As  to  his  lien,  the  court  said : 
"The  right  of  the  creditor  of  the  estate  is  good 
to  defend  against  the  heirs  taking  and  appro- 
priating the  property,  but  this  right  is  no  bet- 
ter to  appropriate  it  exclusively  to  his  own  use 
than  is  that  of  the  heirs  to  do  the  same  thing. 
The  creditor  protects  himself,  and  at  the  sam'e 
time  all  other  creditors  and  claimants  of  the 
estate,  by  surrendering  the  estate's  property 
only  to  an  administrator  of  the  estate  in  whose 
hands  oar  laws  are  so  framed  as  to  provide  for 
its  proper  distribution." 

See  Bo^gB  v.  Fowler,  16  Cal.  559,  76  Am. 
Dec.  561,  subdlv.  V. 

g.  Fraudulent  aalee. 

A  large  number  of  cases  hold  that  a  purchas- 
er who  was  a  participant  in  a  fraudulent  sale  by 
procuring  the  property  at  a  sacrifice,  where 
competition  was  prevented,  or  who  was  a  party 
to  a  fraudulent  Judgment,  was  not  entitled  to 
reiieX  on  the  ground  that  *'he  that  hath  com- 
mitted Iniquity  shall  have  no  equity."  Re- 
lief has  been  denied  where  an  administrator 
purchased  at  his  own  sale.  There  are  cases 
where  relief  was  granted  without  discussing  the 
question  whether  or  not  preventing  bidding,  or 
fraudulently  co-operating  in  the  sale,  is  suffl- 
cient  to  defeat  his  right.  In  some  of  these  re- 
lief was  granted  because  the  sale  was  attacked 
in  equity,  and  the  complainant  was  required  to 
do  equity. 

A  bidder  procured  a  purchase  by  fraudulently 
preventing  other  bids.  It  was  held  that  he  ac- 
quired no  title,  and  the  court  refused  to  relm- 
barae  him,  on  the  maxim  that  "he  that  hath 
committed  iniquity  shall  have  no  equity."  Goble 
V.  O'Connor,  48  Neb.  49»  61  N.  W.  131.  The 
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court  said:  "The  sale  to  appellant  was  void 
because  of  his  wrongful  and  fraudulent  acts  at 
the  time  of  the  sale,  and  he  acquired  no  title  as 
against  appellees,  and  is  not  entitled  to  have  the 
money  paid  out  by  him  refunded ;  and  this  last, 
not  by  way  of  punishment,  and  not  that  the 
court  would  help  or  desire  to  aid  appellees  be- 
yond the  demands  of  Justice  and  equity,  but  be- 
cause, by  his  own  wrong,  the  appellant  has 
placed  himself  in  such  a  position  that  the  court 
Is  unable  to  grant  him  relief." 

An  administrator  purchased  land  of  an  intes- 
tate at  sheriff's  sale  on  a  Judgment  recovered 
for  an  alleged  debt  of  the  Intestate.  In  eject- 
ment brought  by  heirs  of  the  intestate  alleging 
the  Judgment  to  be  fraudulent,  it  was  held  that, 
if  the  debt  was  not  shown  to  be  bona  fide,  and 
if  the  administrator  had  assets  to  pay  it,  the 
heirs  could  recover  the  land  against  the  admin- 
istrator on  the  ground  of  fraud,  without  ten- 
dering the  money  paid  or  the  value  of  the  im- 
provements. Riddle  V.  Murphy,  7  Serg.  &  R. 
230. 

So,  in  an  action  of  ejectment  by  devisees 
against  the  purchaser  at  sheriff's  sale,  where 
the  purchaser  had  fraudulently  misrepresented 
the  land  at  the  sale  so  as  to  acquire  it  at  a  low 
price,  it  was  held  that  the  plaintiff  did  not 
have  to  tender  to  the  purchaser  the  money  paid 
in  order  to  recover.  Gilbert  v.  Hoffman,  2 
Watts,  66,  26  Am.  Dec.  103.  In  this  case  the 
court  said :  "In  the  case  at  bar,  Daniel  Gilbert 
has  a  title  to  the  land,  as  the  devisee  of  his 
father  Leonard,  which  is  not  in  the  slightest 
degree  impaired  by  the  deed  of  the  sheriff, 
which  is  ab  initio  void,  by  reason  of  the  fraud 
practised  at  the  sale.  .  .  .  This  opinion, 
it  must  be  observed,  is  grounded  on  the  assump- 
tion that  the  purchaser  was  guilty  of  such  fraud 
as  avoids  the  sheriff's  sale.  Whether  there  was 
actual  fraud  will  be  for  the  Jury  to  decide  on 
another  trial." 

So  It  was  held  that  the  purchaser  could  not 
hold  the  title  as  security  for  the  purchase 
money  advanced,  or  anything  else,  where  he 
prevented  bidding  by  fraudulently  representing 
that  he  was  buying  the  property  for  the  family 
of  the  defendant  in  execution,  and  that  the 
purchaser  would  take  it  charged  with  liens 
which  he  knew  the  sale  would  devest.  McCas- 
kcy  V.  Graff,  23  Pa.  321,  62  Am.  Dec.  836.  It 
was  also  held  that  the  plaintiff  In  ejectment 
was  not  bound  to  tender  the  purchase  money 
before  trial,  nor  to  take  a  conditional  verdict 
by  which  he  would  be  compelled  to  pay  it  after- 
wards. * 

Two  lots  amounting  to  446  acres  were  struck 
off  for  $13.  The  sale  was  set  aside  as  fraudu- 
lent on  the  part  of  the  sheriff.  The  purchaser 
had  assigned  his  bid,  and  the  sheriff  had  con- 
veyed to  the  assignee.  It  was  held  that  he  was 
not  entitled  to  any  protection  in  his  purchase. 
Tlernan  v.  Wilson.  6  Johns.  Ch.  411.  The  court 
made  no  disposition  as  regards  the  purchase 
money.  The  sheriff  was  decreed  to  pay  the 
costs. 

A  sale  was  set  aside  for  fraud.  It  was  held 
that  the  purchaser  was  not  entitled  to  equitable 
relief  for  the  purchase  money  paid.  Teas  v. 
McDonald,  13  Tex.  849,  65  Am.  Dec.  66,  The 
court  said:  "But  in  this  case,  if  Teas,  the 
purchaser  of  the  property,  was  chargeable  with 
notice  of  the  facts,  as  we  think  he  was,  he  is 
to  be  deemed  to  have  purchased  with  a  knowl- 
edge of  the  fact  that  the  Judgment  debtor, 
whose  property  he  purchased,  though  legally 
liable  to  the  plaintiff  in  execution,  yet,  as  be- 
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twcen  hiiu  and  his  codefendant  Cotton,  was  not 
equitably  liable;  for  that  he  bad  paid  his  pro- 
portion of  the  debt,  and  really  owed  nothing: 
and  that  his  codefendant  Cotton,  who  pointed 
out  the  property,  was  the  sole  debtor,  oat  of 
whose  property  the  debt  should  haye  been  col- 
lected; and  that  he  was  held  so  liable  by  the 
plaintiff  In  execution,  who  did  not  desire  the 
property  of  the  plaintiff  in  this  suit  to  be  sold 
in  satisfaction  of  his  Judgment.** 

An  administrator  in  a  mortgage  foreclosure 
was  the  purchaser.  The  purchaser  had  pre- 
viously contracted  to  sell  the  land,  and  his  ven- 
dee was  to  abstain  from  bidding,  and  his  vendee 
subsequently  paid  him  for  the  land.  It  was 
held  that  the  combination  not  to  bid  rendered 
the  sale  void,  and  that  the  vendee  could  not 
claim  a  return  of  the  price  on  setting  aside  the 
sale  under  Ija.  Rev.  Civ.  Code,  i  2505,  provid- 
ing that  the  seller,  in  case  of  eviction,  was  en- 
titled to  restitution  of  the  price,  except  that 
this  shall  not  be  the  case  where  the  buyer,  at 
the  time  of  sale,  was  aware  of  the  danger  of 
eviction,  and  purchased  at  his  peril.  Meyer  v. 
Farmer,  86  La.  Ann.  785. 

In  Forniquet  v.  Forstall,  34  Miss.  87,  where 
nn  administrator  at  his  own  sale  had  made  a 
fraudulent  combination  with  the  purchaser  to 
buy  for  the  benefit  of  the  administrator,  and 
had  sacriflced  the  property,  and  had  colluded 
with  subvendees  to  dispose  of  the  same,  it  was 
held,  in  an  action  by  the  administrator  de  honi* 
noil  to  recover  the  property,  that  he  did  not 
have  to  tender  the  purchase  money,  as  such 
purchasers  could  not  require  that  before  the 
party  entitled  shall  recover  his  just  rights  he 
should  be  compelled  to  pay  them  what  they 
have  knowingly  seen  fit  to  pay  in  order  to  de- 
prive him  of  his  property. 

In  Hampton  v.  Hampton,  0  Tex.  Civ.  App. 
497,  29  S.  W.  423,  where  a  guardian*s  sale  to 
his  wife  was  set  aside,  under  Tex.  Rev.  Stat.  | 
2582,  providing  that.  If  a  guardian  is  the  pur- 
chaser, directly  or  indirectly,  the  sale  shall  be 
void,  and  shall  be  set  aside,  as  to  whether  or 
not  the  purchaser  was  entitled  to  a  return  of 
the  purchase  money  was  not  decided.  The 
court  said:  "Whether,  under  the  terms  of 
this  statute,  that  character  of  decree  could  be 
entered,  we  need  not  decide.  But  it  Is  not  be- 
lieved that  such  conditions  should  be  imposed 
where  the  sale  is  one  forbidden  by  law,  and 
those  who  have  become  interested  were  in- 
formed of  the  fact  when  they  purchased;  and 
it  does  not  appear  that,  assuming  the  guardian 
had  received  the  purchase  money,  the  minors 
derived  any  benefit  from  the  sale.  Conceding 
that  plaintiffs  may  have  had  recourse  on  the 
guardian  and  his  sureties,  we  conclude  that  this 
fact  would  not  interfere  with  their  prosecution 
of  this  remedy,  If  they  so  elected." 

In  other  cases  where  bidding  was  prevented 
the  purchaser  was  allowed  a  Hen  for  his  pur- 
chase money,  without  discussing  the  effect  of 
fraud  on  the  right  of  subrogation. 

An  assignee  of  a  rent  note  went  to  a  tax- 
foreclosure  sale  to  procure  the  title  for  one  of 
the  heirs.  A  lessee  was  present,  and  made  ar- 
rangements to  buy  the  property  and  protect  the 
assignee,  and  he  procured  the  title,  but  failed 
to  carry  out  his  contract  for  the  heirs.  The 
lessee  purchased  a  140-acre  lease  for  a  period 
of  seven  years,  fairly  worth  $1,500,  for  which 
he  paid  but  $455.  The  sale  was  set  aside,  and 
the  lessee  who  had  paid  the  purchase  price  of 
the  rental  was  held  entitled  to  the  equitable  lien 
of  a  vendee  to  the  extent  of  the  sum  he  had  paid. 
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Stuart  V.  Brown.  135  Ind.  232,  34  N.  E.  976. 
The  court  held  that  he  was  bound  by  hla  con- 
tract to  purchase  for  the  benefit  of  the  heir, 
made  with  the  heir's  agent  at  the  sale.  This 
was  a  suit  by  the  heirs  to  set  aside  the  sale, 
and  the  purchaser  contended  that  plaintiffs 
were  not  entitled  to  equity  by  reason  of  their 
fraudulent  agreement  to  prevent  competition, 
and  he  claimed.  In  the  event  of  the  sale  being 
set  aside,  the  right  of  subrogation.  The  court 
characterizes  his  purchase  as  fraudulent,  but 
does  not  discuss  the  effect  of  that  fraud  upon 
his  right  of  subrogation. 

So,  where  a  bidder  prevented  competition  by 
his  agent  representing  that  the  purchase  was 
for  a  home  for  an  aged  and  dependent  mother 
of  the  purchaser,  and  the  property  was  sacri- 
flced. the  sale  was  held  void,  and  was  set  aside 
as  fraudulent,  because  such  a  purchase  was  con- 
trary to  public  policy.  It  was  held  that  the 
purchaser  was  entitled  to  have  the  purchase 
money  refunded  which  had  been  applied  to  pay 
ou  complainant's  debt,  and  that  a  lien  should 
be  allowed  on  the  land  for  the  same.  Bunts 
V.  Cole,  7  Blackf.  265.  41  Am.  Dec.  226.  The 
court  does  not  discuss  the  effect  of  such  conduct 
on  the  right  of  the  purchaser  to  subrogation. 

So  where  an  administrator  bought  real  es- 
tate at  his  own  sale,  and  a  suit  to  set  aside  the 
sale  was  brought  at  the  instance  of  the  heirs, 
it  was  said  that,  where  the  administrator  had 
been  allowed  to  make  lasting  improvements 
without  objection,  "it  may  be  good  ground  in 
equity  for  reimbursing  him  therefor  out  of  the 
first  moneys  arising  from  resale  of  the  property 
as  was  ordered  by  the  court,  but  when  this  is 
done  he  cannot  equitably  claim  anything  more." 
Potter  V.  Smith.  36  Ind.  231. 

A  bill  was  filed  by  minors  to  set  aside  a 
guardian's  sale  where  the  purchaser  had  pre- 
vented bidding.  The  sale « was  set  aside.  It 
was  held  that  the  purchaser  should  be  reim- 
bursed the  payment  made,  which  had  been  ap- 
plied to  an  existing  mortgage  and  6  per  cent 
Ihterest,  but  he  was  denied  the  right  of  subro- 
gation to  the  mortgage  bearing  10  per  cent 
Interest.  Devine  v.  Harkness,  117  HI.  145,  7 
N.  E.  52.  The  court  said :  "Paying  the  mort- 
gage debt  to  the  mortgagee  was  no  more  than 
paying  the  amount  of  it  to  the  guardian,  and 
was  but  paying  appellant's  bid  for  the  land. 
The  payment  was  one  made  in  wrong,  in  the  car- 
rying out  of  a  wrongful  purchase,  and  presents 
no  case  for  the  application  of  the  equitable 
doctrine  of  subrogation.*'  The  court  does  not 
discuss  further  than  Is  stated  above  the  effect 
on  subrogation  of  the  fraud  of  the  purchaser ; 
but  the  case  seems  to  turn  only  on  the  proposi- 
tion as  to  whether  he  was  to  get  6  per  cent,  or 
whether  he  was  entitled  to  the  10  per  cent 
called  for  in  the  mortgage. 

A  sale  under  attachment  of  four  lots  in  a 
body,  which  were  divisible  and  worth  eight 
times  the  amount  of  the  debt,  was  held  to  be 
fraudulent  and  a  breach  of  trust  on  the  part  of 
the  auditors,  who  were  authorised  to  sell  only 
so  much  of  the  land  as  was  necessary  to  satisfy 
the  debts  of  the  plaintiff.  It  was  held  that  the 
sale  should  be  set  aside  with  liberty  to  the  own- 
ers to  apply  for  an  injunction  in  case  the  plahi- 
tiff  In  attachment,  who  was  the  purchaser,  upon 
being  tendered  the  amount,  refused  to  acknowl- 
edge satisfaction.  Johnson  v.  Garrett,  16  N. 
J.  Eq.  31. 

A  purchase  by  an  executor  at  an  orphans* 
court  sale  for  the  payment  of  debts  was  held 
voidable  by  the  heir,  and  the  purchaser  was  held 
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entitled  to  be  repaid  the  purchase  money,  which 
was  applied  to  the  payment  of  judgments 
against  the  cestui  que  Irutt,  who  was  an  habit- 
ual drunkard,  where  these  payments  were  as- 
sented to  by  his  committee.  And  this  also  ap- 
plied to  payments  out  of  the  purchase  money, 
made  by  oi-der  of  the  orphans*  court  after  the 
suit  brought  to  set  aside  the  sale.  Beeson  y. 
Beeson,  9  Pa.  279. 

In  Mclntyre  v.  Sanford,  89  N.  Y.  634,  It  was 
held  that  N.  Y.  Code  Civ.  Proc.  i  1440,  as 
amended  by  Laws  1881,  chap.  681,  f  2,  providing 
that,  if  the  title  of  one  claiming  under  a  sher- 
iff's deed  sold  on  execution  is  adjudged  void,  a 
Judgment  shall  have  no  force  unless  the  plain- 
tiff shall  pay  the  amount  paid  on  the  sale,  did 
not  apply  where  the  purchaser  and  the  sheriff 
had  fraudulently  colluded;  but  In  an  equitable 
action  to  set  aside  the  sale  it  was  held  that  the 
plaintiff  should  refund  to  the  purchaser  the 
amount  of  the  Judgment  with  interest. 

Under  2  N.  Y.  Rev.  Stat.  326.  f  62,  provid- 
ing  that  no  guardian  of  any  Infant  party  to  the 
suit  shall  purchase  any  lands  except  for  the 
beneflt  of  such  infant,  and  that  all  sales  con- 
trary to  this  provision  shall  be  void,  a  purchase 
of  infant's  property  at  a  partition  sale  was 
held  void,  and  the  purchaser  was  held  entitled 
to  the  purchase  money  paid  and  Interest,  but 
was  denied  costs  or  expenses  and  damages,  as 
the  purchase  was  void.  Lefevre  v.  Laraway,  22 
Barb.  167. 

And  in  Mulford  v.  Bowen,  9  N.  J.  Eg.  797, 
where  an  administrator  was  a  purchaser  at  his 
own  sale  through  another  party,  and  the  heirs 
brought  ejectihent,  it  was  held  that  the  pur- 
chaser could  maintain  a  bill  In  equity  to  restrain 
the  ejectment  suit  until  the  equitable  rights  of 
the  purchaser  could  be  ascertained. 

So,  where  an  heir  had  recovered  In  eject- 
ment property  sold  by  an  administrator  under 
a  decree  of  the  orphans'  court  for  the  payment 
of  debts,  and  the  administrator  was  the  pur- 
chaser through  another  party,  and  the  sale  was 
fraudulent  and  void  as  against  the  heir,  and  the 
heir  brought  a  bill  for  an  accounting  and  par- 
tition, it  was  held  that  the  purchaser  had  no 
ground  of  complaint  where  he  was  allowed  his 
advances  with  Interest.  Obert  v.  Obert,  12  N. 
J.  Bq.  423. 

In  Barbour  v.  Morris,  6  B.  Mon.  120,  where 
land  was  sold  under  executions  against  the  heirs 
and  administrator,  and  the  administrator  col- 
luded with  the  purchaser  to  prevent  competi- 
tion and  to  acquire  the  tract  for  their  Joint 
benefit,  and  the  sale  was  set  aside  as  fraudulent, 
in  a  suit  in  equity  it  was  held  that  the  com- 
plainant should  only  be  granted  equity  upon 
the  terms  of  doing  equity,  and  that  the  pur- 
chaser should  be  reimbursed  the  amount  of  the 
Judgments  extinguished  by  the  sale,  deducting 
the  amount  of  rents  received. 

A  purchase  by  an  administrator  of  a  head 
right,  under  an  order  of  the  probate  court  al- 
lowing the  administrator  to  take  the  land  for 
his  claim,  was  void,  but  it  was  held  that  the 
heirs  must  reimburse  the  purchaser  before  they 
could  recover  the  land.  Ualsey  v.  Jones,  86 
Tex.  488,  25  S.  W.  696. 

Purchase  by  guardian,  see  Campbell  v.  Lac- 
lede Gaslight  Co.  84  Mo.  352,  subdiv.  III.,  d, 
1;  purchase  by  administrator,  see  Jayne  v. 
Boisgerard,  39  Miss.  796,  subdiv.  III.  d,  2. 

IV.  Relief  by  action  against  the  dehtor. 

The  weight  of  authority  holds  that  the  pur- 
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chaser  whose  money  has  been  used  to  extin* 
guish  the  debt  of  the  defendant  may  maintain 
against  the  latter  a  suit  in  equity  in  the  nature 
of  assumpsit,  and  may  recover  from  him  the 
money  paid,  on  the  sale  being  set  aside.  This 
rule  is  applied  notwithstanding  the  purchaser 
may  have  paid  the  money  under  a  mistake  of 
law.  But  relief  was  denied  in  a  purchase  of 
chattels  where  the  purchaser  failed  to  obtain 
possession,  and  it  was  not  shown  that  the  sher- 
iff had  paid  out  the  money. 

So  it  was  held  that  the  purchaser  could  re- 
cover from  the  defendant  in  execution  for 
whose  benefit  the  purchase  money  had  been 
paid,  where  property  of  defendant  was  sold  at 
sheriff's  sale,  and  the  sale  was  invalid  because 
the  property  was  exempt  as  a  homestead.  It 
was  further  held  that  the  purchaser  had  not 
waived  his  right  by  failing  to  plead  in  the 
ejectment  suit,  wherein  he  lost  the  property. 
Stone  V.  Darnell,  25  Tex.  Supp.  430,  78  Am. 
Dec.  582.  The  court  said:  ''Though  a  party 
may  plead  a  demand  in  reconvention,  he  is  not 
obliged  to  do  so,  nor  is  he  precluded  of  his  ac- 
tion by  his  failure  so  to  plead." 

In  an  action  by  a  purchaser  at  a  sheriff's  sale 
against  the  defendant  for  failure  of  considera- 
tion, it  was  held  that  the  purchaser  was  en- 
titled to  recover  of  the  defendant  the  purchase 
money,  where  the  sheriff  had  misdescribed  the 
land,  and  the  purchase  money  had  been  ap- 
plied to  the  payment  of  the  Judgment.  McLean 
V.  Martin,  45  Mo.  393.  The  court  said :  "The 
plaintiff  bought  at  a  fair  sale,  and  paid  his 
money;  that  money  was  regularly  paid  to  the 
creditor,  and  went  to  extinguish  the  Judgment 
against  the  debtor.  It  was,  then,  so  much 
paid  for  the  use  and  beneflt  of  the  debtor.  The 
debtor  supposed  that  his  land  was  sold,  and  sur- 
rendered it  to  the  purchaser,  who  moved  on  it 
and  made  improvements.  Afterwards,  ascer- 
taining the  misdescription  and  finding  the  mis- 
take, the  debtor  regains  possession  and  now 
claims  the  land,  and  refuses  to  refund  the 
money  which  the  purchaser  paid  for  his  use, 
and  which  was  applied  to  the  discharge  of  his 
debts.  In  other  words,  he  avails  himself  of  the 
benefits  of  the  payment,  and  holds  onto  the  land 
besides.  The  claim  is  grossly  inequitable  and 
unjust,  and  ought  not  to  be  allowed,  and  I  see 
no  reason  why  the  action  is  not  maintainable." 

So  it  was  held  that  the  purchaser  could  plead 
as  an  equitable  set-off  for  damages  the  purchase 
money  paid  by  him,  where  a  purchaser  under  a 
void  execution  sale  was  sued  in  trespass  by  the 
defendant,  who  was  insolvent.  Geoghegan  v. 
Ditto,  2  Met.  (Ky.)  433,  74  Am.  Dec.  413. 

And  it  was  held  that  the  purchaser  was  en- 
titled in  equity  to  maintain  an  action  against 
the  Judgment  debtor  for  the  amount  of  his  pur- 
chase. Hawkins  v.  Miller,  26  Ind.  173.  In 
this  case  a  mortgage  foreclosure  was  held  void. 
The  court  said :  "The  Judgment  defendant  was 
guilty  of  a  wrong  in  refusing  to  pay  his  debt. 
He  persisted  in  that  wrong  by  allowing  process 
to  issue  on  the  Judgment  against  him.  He 
stood  by  and  took  no  steps  to  have  the  process 
set  aside,  and  allowed  the  sheriff's  sale  to  take 
place.  The  plaintiff  in  good  faith  paid  his 
money,  it  Is  true,  under  a  mistake  of  law,  but 
the  defendant  got  the  beneflt  of  that  mistake; 
he  remained  in  the  possession  of  the  land  sold, 
and  Anally  defeated  the  plaintiff  in  the  suit  to 
recover  possession  of  the  premises.  Under  such 
circumstances,  this  court  is  not  inclined  to  look 
after  fancied  distinctions  which  have  no  founda- 
tion in  reason." 
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A  receiver  of  a  partnership  sued  one  of  a  firm, 
but  before  levy  the  property  was  fraudulently 
conveyed.  Execution  was  levied  upon  the  prop- 
erty, and  the  other  partner  became  the  pur- 
chaser. In  a  suit  by  him  to  set  aside  the 
fraudulent  conveyance  a  decree  was  had  setting 
it  aside,  and  also  the  sheriff's  sale  to  the  plain- 
tiff. On  the  question  of  subrogation,  it  was 
held  that  the  purchaser  was  an  ordinary  vendee 
at  sheriff's  sale,  and  that  the  amount  which  he 
paid  to  the  sheriff  operated  as  a  discharge  pro 
fanfo  of  the  Judgment,  and  that,  the  Judgment 
being  satisfied,  there  could  be  no  substitution. 
It  was  further  held  that,  as  the  money  advanced 
on  the  void  sale  was  paid  to  the  use  of  the  exe- 
cution defendant,  the  administrator,  and  not 
the  heir  of  plaintiff,  was  entitled  to  recover  it. 
Richmond  v.  Marston,  15  Ind.  134.  The  court 
said:  "The  sheriff's  sale  being  a  nullity,  the 
administrator  of  Marston  may  have  the  right, 
by  suit  against  Richmond  [the  defendant],  to 
recover  the  money  paid  to  the  sheriff  on  the 
void  sale." 

But  a  purchaser  was  held  not  entitled  to 
maintain  a  suit  against  the  debtor  for  the 
amount  paid,  where  an  execution  levy  was  made 
on  the  interest  of  the  defendant  in  slaves,  and 
the  sale  was  void  because  the  property  was  not 
in  the  possession  of  the  sheriff.  Brown  v. 
Lane,  19  Tex.  203.  This  was  because  the  pur- 
chaser did  not  get  such  possession  or  title  as 
ever  could  have  been  matured  into  a  good  right, 
and  it  was  not  shown  that  the  sheriff  had  paid 
the  money,  and  it  did  not  appear  whether  the 
purchaser  gave  a  fair  value,  or  bought  on  specu- 
lation at  an  unconscionable  price.  This  was  an 
action  by  a  purchaser  to  recover  an  undivided 
Interest  In  certain  slaves.  The  validity  of  the 
sale  was  attacked,  and  the  plaintiff  then 
claimed  Judgment  against  the  defendant  for  the 
amount  he  had  paid,  and  which  he  alleged  had 
gone  to  discharge  the  indebtedness  of  the  defend- 
ant in  the  execution.  The  court  said :  **The 
extent  to  which  our  decisions  go,  so  far.  Is  that 
a  bona  fide  purchaser,  who  has  been  sued  to  va- 
cate his  title,  will  not  be  required  to  abandon 
his  possession  and  title,  until  his  purchase 
money  Is  refunded  to  him.  It  is  necessarily  Im- 
plied in  this,  that  the  sale  is  such  as  to  vest 
the  possession,  either  actually  or  constructively, 
In  the  purchaser;  that  he  paid  money  which 
was  applied  to  the  use  of  defendant;  that  he 
paid  a  fair  price, — such  as  would  constitute  a 
consideration  in  good  conscience ;  and  generally 
that  he  should  not  be  a  participant  In  any  fraud 
connected  with  the  sale." 

Cases  where  the  purchaser  failed  to  secure 
the  property  because  it  was  owned  by  a  third 
person,  and  the  purchaser  sued  the  debtor,  are 
not  included  in  this  note, 

V.  Relief  hy  action  against  the  creditor. 

The  weight  of  authority  is  that,  in  the  event 
of  the  sale  being  set  aside,  and  in  the  absence 
of  other  relief  given  by  statute,  the  purchaser 
may  recover  the  purchase  money  in  an  equitable 
action  for  money  had  and  received  against  the 
creditor  procuring  the  sale,  on  the  ground  of 
mistake  and  failure  of  consideration,  and  im- 
plied promise  to  return  the  same.  The  remedy 
against  the  creditor  is  also  given  in  some  states 
by  statute.  So  where  the  creditor  held  another 
prior  lien,  and  did  not  disclose  it  at  the  sale, 
the  purchaser  was  held  entitled  to  have  the 
sale  set  aside,  and  the  creditor  was  compelled  to 
refund  or  release  his  lien.  Relief  was  refused 
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where  the  remedy  of  subrogation  was  sufficient. 

So,  the  purchaser  at  a  void  execution  sale 
was  held  entitled  to  recover.  In  an  equitable  ac- 
tion for  money  had  and  received,  the  amount  of 
his  purchase  money  from  the  party  who  pro- 
cured the  sale.  Schwlnger  v.  Uickok,  53  N.  Y. 
280.  In  this  case  on  a  foreclosure  of  a  mort- 
gage by  publication  a  personal  deficiency  Judg- 
ment was  taken  without  Jurisdiction.  The 
court  said  that  knowledge  of  the  Invalidity  of 
process  '*will  not  be  Imputed  to  the  purchaser 
at  such  sale  in  order  to  make  out  that  the  pay- 
ment was  voluntary." 

And  in  Chapman  v.  Brooklyn,  40  N.  Y.  372. 
which  was  a  suit  by  the  purchaser  against  the 
city  under  a  Judicial  sale  for  taxes,  which  was 
void  because  the  lots  sold  were  not  owned  by 
the  persons  named  as  the  owners,  it  was  held 
that  the  purchaser  could  recover,  applying  the 
principle  that,  when  the  consideration  appears 
to  be  valuable  and  sufficient,  but  turns  out  to  be 
wholly  false,  then  a  promise  resting  on  this 
consideration  is  no  longer  obligatory,  and  the 
party  paying  money  can  recover  it  back. 

And  in  Ward  v.  Southerland,  Peck  (Tenn.) 
Appx.,  where  the  sale  was  void,  the  purchaser 
was  held  entitled  to  maintain  a  bill  in  equity 
against  the  plaintiff  in  execution  to  recover  the 
purchase  money  on  the  ground  of  misstatements 
ot  the  plaintiff  in  execution,  and  that  the  money 
was  paid  under  a  mistake.  In  this  case  the 
creditor  obtained  a  Judgment,  and  after  the 
death  of  the  debtor  issued  a  scl.  fa.  against  the 
heirs  without  any  executor,  and  on  return  of 
the  s^^l.  fa.  had  the  execution  awarded  against 
the  heirs,  and  then  sold  the  Judgment  to  the 
purchaser  on  the  representation  that  they  ac- 
quired a  good  title,  and  the  plaintiffs  then  pur- 
chased at  the  execution  sale. 

And  where  a  sale  was  had  in  partition,  and 
no  guardian  ad  litem  had  been  appointed  for 
an  infant  defendant,  the  purchaser  was  dis- 
charged from  his  bid,  and  held  entitled  to  his 
costs,  as  there  was  no  fund  out  of  which  he 
could  be  paid.  It  was  held  to  be  proper  prac- 
tice to  compel  the  complainants  to  pay  them  In 
the  first  instance.  Kohler  v.  Kohler,  2  Bdw. 
Ch.  69. 

So  a  purchaser  of  land  having  paid  the  pur- 
chase money,  and  the  sale  having  been  set  aside, 
was  held  entitled  to  a  return  of  the  money  from 
the  parties  by  whom  It  was  received.  Baiter  v. 
Dunn,  1  Bush,  311.  The  court  said :  '*But  in 
the  case  of  Bowman  v.  Melton,  2  Blbb,  151,  this 
court  held,  where  a  mortgagee  obtained  a  Judg- 
ment of  foreclosure  and  sale  of  the  mortgaged 
property,  and  it  was  afterwards  ascertained  that 
the  mortgagor  did  not  own  the  property  and  the 
purchaser  lost  it,  that  the  mortgagee  was  bound 
to  refund  the  money  to  the  purchaser.  In  such 
cases  the  property  is  sold  at  the  Instance  and 
by  the  procurement  of  the  plaintiff,  and  by  his 
proceedings  for  that  specific  purpose,  which  is 
not  the  case  under  execution,  when  the  levy  and 
sale  is  the  act  of  the  oflScer  of  the  law." 

After  an  administrator's  sale  the  purchaser 
learned  for  the  first  time  that  a  building  on 
the  land  was  partially  on  other  land,  und  did 
not  belong  to  the  estate.  The  administrator 
retained  $100,  the  first  payment,  and  resold  the 
land  after  acquiring  a  quitclaim  deed  for  the 
land  covered  by  the  building.  In  an  action  by 
the  purchaser  against  the  administrator  it  was 
held  to  be  no  defense  that  the  defendant  had 
accounted  for  the  money  to  the  probate  court 
as  belonging  to  the  estate  where  he  had  knowl- 
edge of  plaintiff's   claim.     This    was    on    the 
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ground  of  mataal  mistake.  McKay  v.  Coleman, 
So  Micb.  60,  48  N.  W.  208.  The  court  said : 
"Under  this  state  of  facts,  the  plaintiff  cannot, 
in  the  langnage  of  the  announcement  made  by 
the  defendant,  be  held  to  be  guilty  of  default 
in  not  paying  his  bid.  It  is  clear  that,  under 
these  circumstances,  the  defendant  could  not 
have  enforced  payment,  because  he  could  not 
himself  fulfil  the  conditions  of  the  sale  as  they 
were  mutually  understood  between  them.  The 
forfeiture  of  the  money  paid  must  be  determined 
by  the  ability  of  the  defendant  to  perform  the 
contract  as  mutually  understood.  The  inabil- 
ity of  the  defendant  to  perform  relieved  the 
plaintiff  from  the  forfeiture." 

A  sale  under  execution  was  made  of  the 
equity  of  redemption ;  but  the  fact  that  the 
judgment  creditor  held  a  mortgage  also  was  not 
disclosed,  although  he  was  present  at  the  sher- 
iff's sale.  It  was  held  that  the  purchaser  had 
^  right  to  maintain  an  action  to  set  aside  the 
sale,  and  to  require  the  creditor  to  refund  the 
purchase  money  or  release  his  mortgage.  Wol- 
ford  V.  Phelps,  2  J.  J.  Marsh.  81. 

And  where  the  court  required  a  bond  condi- 
tioned for  the  repayment  into  court  of  the  pur- 
chase money  in  the  event  of  the  confirmation  of 
the  sale  being  reversed,  and  on  the  execution 
of  the  bond  the  marshal  paid  the  complainant 
from  the  purchase  money  received,  and  the  case 
was  reversed,  it  was  held  that  the  purchaser 
whose  money  had  been  wrongfully  appropriated 
to  the  satisfaction  of  the  Judgment  could  main- 
tain an  action  upon  the  bond.  Lamb  v.  Bwing, 
4  C.  C.  A  820,  12  U.  S.  App.  11.  54  Fed.  269. 
In  this  case  the  Judgment  creditors  were  non- 
residents, and  the  court  said :  '*When,  under 
these  circumstances,  the  court  was  asked  to  pay 
out  the  money  in  its  hands,  it  was  at  once  ap- 
parent that  by  so  doing  the  court,  in  the  event 
the  Judgment  was  held  void,  would  be  deprived 
of  the  power  to  cause  restitution  to  be  made 
to  the  proper  parties,  because  both  the  fund 
and  the  parties  might  be  beyond  its  control. 
To  avoid  this  the  court  required  the  parties  to 
execute  the  bond  in  question,  whereby  they  be- 
came bound  to  repay  the  money  in  case  the 
Judgment  against  Lamaster  should  be  held  to 
be  void,  and  thus  the  court  continued  its  power 
to  compel  restitution  to  be  made  in  case  the 
right  thereto  should  arise.  Wb  find  nothing 
in  the  action  of  the  .circuit  court  in  this  par- 
ticular which  was  illegal  in  itself,  or  which  im- 
posed upon  the  Judgment  creditors  burdens  of 
such  a  nature  as  to  render  the  bond  of  no  ef- 
fect." 

And  where  the  order  of  (fonflrmation  was  va- 
cated the  court  said  that,  if  the  Judgment  cred- 
itor received  $30  from  the  purchaser,  respect- 
ing which  there  was  no  finding,  he  became  the 
debtor  to  the  purchaser  to  that  amount,  and  the 
purchaser  might  have  a  right  to  be  compensated 
out  of  the  money  collected  upon  the  Judgment. 
I>eputron  v.  Young,  134  U.  S.  241,  33  L.  ed. 
923,  10  Sup.  Ct  Rep.  530. 

A  Judgment  and  execution  were  declared  void 
in  proceedings  instituted  by  the  Judgment  cred- 
itor. It  was  held  that  the  purchaser  under 
such  execution  sale  could  maintain  an  action 
against  the  creditor  for  the  purchase  money, 
under  Mont  Comp.  Stat.  1887,  Code  Civ.  Proc. 
i  847,  providing  that,  if  a  purchaser  of  real 
property  sold  under  execution  be  evicted  in  con- 
sequence of  irregularity  in  the  proceeding  con- 
cerning the  sale,  he  may  recover  the  purchase 
price  paid,  with  interest,  from  the  Judgment 
creditor.  Elling  v.  Harrington,  17  Mont.  822, 
69  L.  R.  A. 


42  Pac.  851.  The  court  also  held  that  the  pur- 
chaser was  entitled  to  recover  irrespective  of 
the  statute. 

Where  a  purchaser  brought  suit  to  rescind 
the  sale,  and  ten  years  had  elapsed  in  endeavor- 
ing to  perfect  the  title,  it  was  held  that  the  sale 
should  be  set  aside,  and  the  purchaser  relieved ; 
and  the  case  was  remanded  to  the  court  below 
that  an  accounting  be  had  and  taken  between 
the  parties,  of  the  sums  due  and  chargeable  to 
each  on  account  of  the  said  sale,  and  for  every 
proceeding  according  to  the  principles  of  equity. 
Myers  v.  Nourse,  5  Fla.  516. 

But  in  Holt  V.  Bason,  72  N.  C.  308,  a  sale  was 
made  under 'an  execution  levied  on  lands  of  the 
testator  on  a  Judgment  against  an  executor.  A 
creditor  by  a  prior  Judgment  against  the  tes- 
tator was  the  competing  bidder.  Thereafter  an 
administrator  de  bonis  non,  by  order  of  the 
court,  sold  the  land  for  assets,  and  realized  an 
insufiicicnt  amount  to  pay  the  prior  Judgment. 
The  first  purchaser  sued  the  first  Judgment 
creditor  for  inducing  a  void  purchase  of  land  by 
his  bidding.  It  was  held  that  it  was  a  ques- 
tion for  the  Jury.  The  court  said :  "The  plain- 
tiff does  not  ask  to  be  subrogated  to  the  rights 
of  Swepson,  who  has  his  money  and  is  the  only 
party  benefited,  for  the  obvious  reason  that 
prior  Judgments  will  exhaust  the  fund  before 
the  Swepson  Judgment  is  reached.  Scott  v. 
Dunn,  21  N.  C.  (1  Dev.  &  B.  Eq.)  425,  30  Am. 
Dec.  174.  Nor  does  he  bring  his  action  under 
Rev.  Code,  chap.  45,  f  27,  against  the  defendant 
In  the  execution,  because  the  estate  is  insolvent, 
and  can  afford  him  no  relief.  Laws  v.  Thomp- 
son, 40  N.  C.  (4  Jones,  L.)  104.  Nor  yet  can 
he  bring  bis  case  within  Saunderson  v.  Ballance, 
55  N.  C.  (2  Jones,  Eq.)  322,  67  Am.  Dec.  218. 
where  the  part  owner  of  land  stands  by  and 
sees  it  sold  by  a  trustee  as  the  land  of  another, 
and  permits  the  purchaser  to  pay  for  It  and 
take  a  deed,  under  the  belief  that  he  is  getting 
a  good  title.  But  Holt  is  a  purchaser  at  execu- 
tion sale.  The  rule  there  is  that  the  sheriff 
sells  only  the  interest  of  the  defendant  in  the 
execution.  If  the  defendant  has  an  interest, 
well  and  good  ;  if  he  has  none,  it  is  the  purchas- 
er's own  look  out,  for  he  buys  at  his  peril,  and. 
as  a  general  rule,  he  Is  entitled  to  no  relief  as 
against  creditors.  In  this  case  it  would  seem 
that  the  plaintiff,  by  his  own  showing,  was 
guilty  of  gross  neglect  of  a  plain  duty.*' 

A  foreclosure  was  had,  to  which  the  grantee 
owning  the  legal  title  was  not  a  party,  and  a 
personal  judgment  was  rendered  against  the 
mortgagor  by  publication.  The  sale  was  void, 
and  it  iwas  held  that  the  purchaser  could  not 
maintain  an  independent  action  against  the 
plaintiffs  in  the  foreclosure  for  money  had  and 
received,  but  that  he  must  seek  relief  in  the 
foreclosure  suit,  and  on  his  application  the 
court  could  direct  the  sale  to  be  set  aside,  and 
satisfaction  canceled,  and  authorize  a  supple- 
mental bill  for  a  resale  to  be  filed  and  conducted 
in  the  names  of  the  complainants  in  that  suit 
for  the  plain tllTs  benefit.  Boggs  v.  Fowler,  16 
Cal.  559,  76  Am.  Dec.  561. 

In  Abadie  v.  Lobero,  36  Cal.  890,  where  it 
was  held  that  a  purchaser  at  a  sheriff's  sale 
was  not  entitled  upon  his  own  motion,  made  in 
his  own  name,  to  have  the  Judgment  upon  which 
the  order  of  sale  was  issued  vacated,  and  him- 
self substituted  as  plahitlff,  it  was  said:  "It 
is  true  k- dictum  is  found  in  Boggs  v.  Fowler,  10 
Cal.  566,  76  Am.  Dec.  561,  to  the  effect  that, 
upon  the  application  of  a  purchaser,  the  court 
may  not  only  direct  the  sale  to  be  set  aside  and 
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the  satisfaction  canceled,  but  also  'authorize  a 
supplemental  bill  for  a  resale  of  the  premises  to 
be  filed  and  conducted  in  the  names  of  the  com- 
plainants in  that  suit/  for  the  benefit  of  the 
purchaser ;  but  no  authority  is  cited  for  the  lat- 
ter proposition,  and  none,  cpoing  so  far,  has  fall- 
en under  our  observation." 

In  Wood  V.  Genet,  8  Paige,  137,  which  was 
an  action  by  a  purchaser  against  a  feme  covert 
for  the  surplus  money  received  by  her  husband 
on  a  sale  on  a  Judgment  against  her  as  heir, 
and  where  It  was  held  that  she  could  not  be 
made  personally  liable  although  the  sale  was 
found  to  be  invalid,  it  was  said  that  the  bill  was 
not  framed  to  obtain  relief  under  1  N.  Y.  Rev. 
Laws  1813,  p.  504,  providing  that,  if  any  pur- 
chaser of  lands  upon  any  execution  shall  be 
evicted  on  account  of  any  Irregularity  in  the 
proceedings,  such  person  may  have  a  writ  out  of 
chancery  to  the  supreme  court,  who  shall  warn 
the  party  or  parties  at  whose  suit,  or  for  whose 
benent,  the  lands  were  sold,  as  the  party 
against  whom  the  execution  issued,  or  their 
heirs,  executors,  or  administrators,  to  show 
cause,  and  may  award  the  plaintiff  judgment  In 
execution  against  him  who  ougnt  to  repay  the 
same.  And  the  court  further  said  that  2  N.  Y. 
Kev.  Stat.  376,  fS  (68)  72,  which  was  in  force 
at  this  time,  gave  to  the  purchaser,  who  was 
evicted  by  reason  of  the  reversal  of  the  Judg- 
ment upon  which  the  real  estate  was  sold,  a 
remedy  against  the  party  for  whose  benefit  the 
same  was  sold,  in  a  suit  at  law  to  recover  bade 
the  purchase  money  with  Interest. 

VI.  Relief  hy  action  against  the  sheriff. 

It  seems  that  the  sheriff  is  liable  to  any  party 
injured  in  consequence  of  a  breach  of  any  of  the 
the  duties  connected  with  his  office.  This  Is  ap- 
plied to  the  right  of  the  purchaser,  and  it  is 
held  that  he  may  recover  from  the  sheriff  the 
purchase  money  where  the  sale  is  avoided  by 
reason  of  irregularities  of  the  oflicer  conducting 
the  same ;  but,  where  the  purchaser  had  actual 
knowledge  of  the  Irregularities,  it  is  held  that 
he  cannot  maintain  the  action. 

In  Hightower  v.  Uandlin,  27  Ark.  20,  a  sale 
was  set  aside  because  the  execution  was  void, 
and  the  sale  was  made  six  days  after  the  execu- 
tion should  have  been  returned.  The  court 
said:  "While  it  is  not  incumbent  upon  bid- 
ders and  purchasers,  at  Judicial  sales,  to  in- 
quire into  any  irregularity  which  may  have 
been  permitted  by  the  court  rendering  the  Judg- 
ment, or  the  clerk  in  issuing  the  execution,  if  it 
Is  regular  upon  its  face,  yet,  if  for  any  cause 
the  proceedings  of  either  should  be  declared 
void,  by  competent  authority,  he  could  not  take 
anything  by  reason  of  such  sale,  but  would  have 
recourse  upon  the  sheriff,  who  made  the  sale, 
for  the  money  he  paid  at  it.'* 

So,  where  property  was  not  seized  at  all,  and 
the  purchaser  was  evicted  on  the  ground  that 
the  sheriff*s  sale  was  a  nullity,  it  was  held  that 
the  sheriff  must  indemnify  the  purchaser. 
Frledlander  v.  Bell,  17  La.  Ann.  42. 

And  a  purchaser  of  a  runaway  slave  sold  by 
a  sheriff  was  held  entitled  to  recover  damages 
where  the  sale  was  invalid  because  not  adver- 
tised as  required  by  law.  Fleming  v.  Lockhart, 
10  Mart.  (La.)  308. 

A  purchaser  at  an  execution  sale  under  a 
Judgment  void  because  rendered  against  a  de- 
ceased party  was  held  entitled  to  recover  from 
the  sheriff  so  much  of  the  purchase  money  as 
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had  not  been  paid  to  the  plaintiff  in  the  exe- 
cution.    Bragg  V.  Thompson,  19  8.  C.  572. 

A  sheriff  und^r  execution  sold  real  estate,  and 
the  purchaser  paid  into  the  sheriff's  hands  $620. 
and  then  refused  to  complete  the  purchase  on 
the  ground  that  the  sale  was  irregular,  and  the 
sheriff  resold  the  property  to  another  party. 
The  first  sale  having  been  set  aside  as  Irregular, 
an  action  was  brought  by  the  purchaser  against 
the  sheriff.  This  was  held  to  be  an  action  for 
the  nonpayment  of  money  collected  upon  execu- 
tion, within  N.  Y.  act  1871,  chap.  783.  i  2,  ex- 
cepting such  actions  from  the  operation  of  that 
statute  which  required  actions  against  sheriffs 
to  be  brought  within  one  year  from  the  time  the 
cause  of  action  accrued.  It  was  further  held 
that  the  sheriff  could  not  retain  the  expenses 
of  the  sale.     Bowne  v.  O'Brien,  5  Daly,  474. 

But  where  the  purchaser  had  notice  of  the  ir- 
regularities of  the  sale  he  was  refused  relief 
against  the  sheriff. 

A  sheriff  held  several  executions  of  different 
priorities,  and  sold  the  property  under  the  prior 
execution  for  enough  to  satisfy  the  first  two 
executions,  but,  instead  of  satisfying  the  second 
execution,  applied  the  money  to  a  Junior  execu- 
tion, and  resold  another  piece  of  land  under 
the  execution  which  should  have  been  satisfied. 
This  sale  was  vacated  in  a  suit  brought  by  the 
execution  defendant  against  the  purchaser,  and 
it  was  held  that  the  purchaser  could  not  main- 
tain an  action  on  the  sheriff's  bond  to  recover 
the  purchase  money  of  such  second  sale.  Bute 
ew  rel.  Sage  v.  Prime,  54  Ind.  450.  In  this  case 
the  court  said:  *'But  in  the  case  at  bar  the 
purchaser  under  the  execution  issued  on  the 
next  to  the  oldest  Judgment,  which  was  next  to 
the  oldest  Hen  on  the  real  estate  of  the  Judg 
ment  defendant,  had  actual  and  constructive 
notice  of  all  the  facts.  He  was  the  purchaser 
at  the  sales  made  by  the  sheriff  und^r  the  exe- 
cution issued  on  the  oldest  Judgment,  which 
was  the  oldest  lien  on  said  real  estate.  He 
knew,  therefore,  or  had  the  means  of  knowing, 
and  was  bound  to  know,  that  the  proceeds  of 
such  sale  were  sufficient  to  satisfy,  not  only 
the  said  oldest  Judgment,  but  also  the  said  next 
oldest  Judgment.  He  knew,  also,  or  had  the 
means  of  knowing,  and  was  bound  to  know, 
that  the  surplus  of  the  said  proceeds  of  such 
sales  were  in  law  applicable  to,  and  by  law  sat- 
isfied, the  said  next  oldest  Judgment.  When, 
therefore,  at  the  sheriff's  sale  under  the  execu- 
tion issued  on  the  said  next  oldest  Judgment, 
the  said  purchaser  bid  off  and  paid  for  the  said 
parcel  of  said  real  estate  sold  thereunder,  he 
knew,  or  had  the  means  of  knowing,  and  was 
bound  to  know,  that  the  said  next  oldest  Judg- 
ment had  been  by  law  paid  off  and  satisfied,  and 
the  said  sale  thereunder  was  an  absolute  nul- 
lity. In  such  a  case  as  this,  it  is  very  clear  to 
our  minds  that  the  purchaser  cannot,  nor  can 
the  assignee  of  his  certificate  of  purchase,  by 
any  possibility,  have  any  cause  of  action 
against  the  sheriff  or  his  sureties,  on  his  official 
bond,  for  the  recovery  of  the  purchase  money. 
This  conclusion  is  in  entire  harmony  with  the 
doctrine  of  the  case  of  State  ew  rel,  Wilber  v. 
Salyers,  19  Ind.  432,  although  the  facts  of  the 
two  cases  are  somewhat  dissimilar.** 

Cases  where  the  purchase  is  by  the  creditor 
are  not  intended  to  be  included  in  this  tiofe. 

VII.  Summary. 

The  purchaser  Is  released  from  liability  on 
the  sale  being  set  aside,  and  will  be  released 
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where  there  Is  a  resale  to  hold  him  llahle  for  a 
deflciency  on  failure  to  comply  with  his  bid, 
if  he  has  been  led  to  believe  that  the  first  sale 
was  abandoned,  or  where  proper  steps  are  not 
taken  to  hold  him  liable.  In  England,  Ireland, 
Canada,  and  in  New  York  and  some  other  states, 
the  practice  In  Judicial  sales  is  to  allow  the  pur- 
chaser to  show  before  confirmation  that  the 
title  is  defective,  and  thereupon  his  deposit  will 
be  returned  and  the  sale  set  aside.  On  setting 
a  sale  aside,  or  on  a  recovery  in  ejectment  from 
the  purchaser  at  a  void  sale,  he  is  generally  al- 
lowed reimbursement  or  subrogation.  This  is  on 
the  broad  equitable  principle  that,  having  ad- 
vanced money  under  a  colorable  right  to  pay  the 
debt  of  another,  he  is  entitled  to  be  recom- 
pensed ;  and  In  working  this  out  other  equitable 
principles  are  applied, — "that  he  who  seeks 
equity  must  do  equity,"  and  what  is  called  the 
doctrine  of  "compensation,"  and  "substitution," 
which  is  commonly  known  as  subrogation.  In 
states  which  keep  common-law  and  chancery 
practice  distinct,  the  remedy  is  for  the  pur- 
chaser to  have  the  Judgment  in  ejectment  en- 
Joined  until  reimbursed.  But  where  the  relief 
is  granted  in  common-law  courts  he  should  set 
up  and  claim  a  lien  for  the  purchase  money  in 
the  event  of  eviction.  The  remedy  of  reimburse- 
ment or  subrogation  is  also  usually  allowed  in 
cases  where  guardians*  and  administrators' 
sales  are  held  void.  Some  states  deny  relief  in 
this  class  of  cases,  unless  the  purchase  money 
was  used  to  pay  claims  which  were  a  charge  on 
the  land,  as  in  Illinois,  Michigan,  and  Ohio.  So 
relief  is  denied  In  some  cases  where  the  money 


is  not  traced  to  a  use  beneficial  for  the  estate : 
but  In  others  it  Is  held  that  the  purchaser  is 
secure  if  the  money  is  paid  to  the  guardian.  In 
some  states  relief  is  provided  by  statute ;  but  in 
New  York  such  a  statute  attempting  to  transfer 
the  title  to  the  purchaser  on  the  nonreturn  of 
the  purchase  money  was  held  unconstitutional. 
It  seems  that  where  sales  are  had  on  personal 
Judgments  taken  against  nonresidents  on  pub- 
lication service  the  purchaser  is  not  entitled  to 
restitution  or  subrogation.  So  where  the  pur- 
chaser is  a  party  to  a  fraudulent  combination 
to  procure  the  property  at  a  sacrifice  by  pre- 
venting bidding.  But  in  the  latter  case  relief 
has  been  granted  in  some  cases  without  discuss- 
ing the  question  of  fraud,  and  without  noti- 
cing the  cases  that  refuse  relief.  The  purchaser 
is  held  entitled  to  maintain  an  action  in  equity 
in  the  nature  of  assumpsit  against  the  debtor 
where  the  purchase  money  was  used  to  extin- 
guish a  debt  of  the  defendant,  and  the  sale  is 
held  void.  And  in  the  absence  of  statutory  re- 
lief it  seems  that  the  purchaser  may  maintain 
an  equitable  action  for  money  had  and  received, 
against  the  creditor  procuring  the  sale.  This 
remedy  is  given  by  statute  in  some  cases.  Where 
the  sale  is  invalid  by  reason  of  negligence  on  the 
part  of  the  sheriff,  and  the  purchaser  had  no 
notice  of  the  same,  the  sheriff  may  be  liable  to 
him  in  damages  for  the  purchase  money. 

Cases  where  the  creditor  is  the  purchaser, 
and  cases  of  ordinary  tax  sales,  are  not  intended 
to  be  Included  in  this  note.  I.  T. 
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BOARD  OF  TRADE  of  the  City  of  Chicago, 

Appt, 

t?. 

L;  A.  KINSEY  COMPANY  et  al. 

(W  C.  C.  A.  600,  130  Fed.  507.) 

1,  A  property  rlvl&t  In  price  anotatloma 
SAtliered  by  a  board  of  trade  la  not 
destroyed  by  the  facts  that  a  large  per- 
centage of  the  business  done  under  its  aus- 
pices consists  of  gambling  transactions,  or 
that  the  news  iS  susceptible  of  bad,  as  well 
as  good,  uses. 

2.  Tbe  fact  that  a  board  of  trade  per- 
mits firaiubllnfr  tranaactloma  within  its 
exchange  hall  does  not  deprive  it  of  the 
right  to  resort  to  equity  to  prevent  wrongful 
dissemination  of  the  quotations  of  prices  at 
which  sales  are  made,  gathered  and  sent  out 
by  it. 

(April  12,  1004.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for 


the  District  of  Indiana  dismissing  a  bill 
filed  to  enjoin  defendants  from  making  use 
of  complainant's  stock  quotations.  Re- 
versed, 

Statement  by  Baker,  Circuit  Judge: 

On  final  hearing,  appellant's  bill  to  en- 
join appellees  from  purloining  its  contin- 
uous quotations  was  dismissed  for  want  of 
equity. 

Appellees  discuss  the  questions  whether 
the  quotations  are  property,  and  whether,  if 
so,  appellant  lost  its  proprietary  right  by  its 
method  of  giving  them  out;  but  that  part 
of  the  case  is  ruled  in  this  court  by  the  de- 
cisions in  Illinois  Commission  Co,  v.  Cleve- 
land Teleg.  Co.  56  C.  C.  A.  205,  119  Fed. 
301,  and  Sullivan  v.  Postal  Teleg.  Cable  Co. 
61  C.  C.  A.  1,   123  Fed.  411. 

There  is,  however,  one  further  matter 
that  requires  presentation  and  decision.  It 
pertains  to  the  defense  that  appellant  has 
no  standing  in  a  court  of  equity  for  either 


Note. — As  to  property  right  in  market  quo- 
tations, see  also,  in  this  series.  National  Tele- 
graph News  Co.  V.  Western  U.  Teleg.  Co.  60 
L.  R,  A.  SOo. 

As  to  property  right  In  compilation  of  facts 
with  reference  to  contemplated  buildings  and 
Improvements  made  for  use  of  contractors,  see 
G9  L.  R.  A. 


F.  W.  Dodge  Co.  v.  Construction  Information 
Co.  60  L.  R.  A.  810. 

As  to  property  right  in  article  capable  of  be- 
ing used  for  gambling  purposes,  see  also.  In  this 
series,  Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson.  1  I.. 
R.  A.  730,  and  I^dwards  v.  American  Exp.  Co. 
63  L.  R.  A.  467. 
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or  both  of  two  reasons :  That  the  quotations 
are  contraband,  and  may  be  seized  by  anyone 
with  impunity;  that  appellant,  even  if  the 
quotations  themselves  are  not  contraband, 
comes  into  court  with  unclean  hands,  in 
this:  That  it  seeks  to  exclude  all  others 
from  using  property  (the  quotations)  which 
might  be  put  to  good  uses,  in  order  that  it 
may  aid  its  members  in  maintaining  the 
gambling  in  grains  and  provisions  which 
it  permits  to  be  carried  on  in  its  exchange 
hall. 

Respecting  the  facts  of  this  defense,  the 
master  found  as  follows: 

*The  transactions  conducted  in  the  'pits' 
of  the  complainant  association,  while  they 
are  of  the  same  general  character,  are  di- 
visible into  two  classes,  which  are  described 
by  the  members  of  the  Board  of  Trade  as 
'hedging'  transactions  and  'speculating' 
transactions,  respectively.  Of  the  members 
of  the  complainant  association  who  are  en- 
gaged in  business  in  the  exchange  hall,  the 
number  conducting  speculative  transactions 
is  between  one  third  and  one  half  of  the 
total,  and  practically  all  of  such  members 
conduct  a  hedging  business. 

**The  principals  who  are  engaged  in  hedg- 
ing transactions  are,  generally  speaking, 
either  grain  merchants,  millers,  or  manu- 
facturers of  grain  products.  The  method  of 
such  principals  is  this:  When  they  have 
bought  grain  in  the  country,  or  in  city 
warehouses,  which  they  propose  to  hold  for 
future  sales  to  domestic  or  foreign  pur- 
chasers, they  at  once  sell  in  the  pits  of  the 
complainant  association  an  equal  amount  of 
grain;  or,  on  the  other  hand,  if  they  have 
sold  to  domestic  or  foreign  purchasers  grain 
or  grain  products  for  future  delivery,  they 
at  once  buy  in  the  pits  of  the  complainant 
association  an  equal  amount  of  grain  for 
future  delivery  at  times  corresponding  with 
the  times  of  their  selling  contracts.  And 
thus,  when  they  have  contracts  of  purchase, 
they  have  contracts  of  sale,  for  future  de- 
livery in  the  pits,  practically  even  with 
their  purchases;  and,  if  they  have  contracts 
of  sale  with  domestic  or  foreign  purchasers, 
they  have  contracts  of  purchase,  for  future 
delivery  in  the  pits,  practically  even  with 
such  contracts  of  sale.  The  object  of  such 
hedging  is  to  insure  against  loss  by  fluc- 
tuation in  the  market  in  the  commodity 
which  the  principal  is  carrying,  or  which 
he  has  sold  in  advance  of  purchase  and  man- 
ufacture upon  a  time  contract.  A  hedge 
must  always  be  against  a  cash  commodity. 

"A  speculative  transaction  is  not  based 
upon  a  cash  commodity  primarily.  In  ef- 
fect, it  is  based  upon  the  confidence  which, 
on  the  one  hand,  the  seller  of  the  commod- 
ity for  future  delivery  has  in  his  personal 
opinion  that  the  price  of  the  commodity  sold 
69  L.  R.  A. 


will  by  the  time  of  delivery  have  so  declined 
that  he  can  purchase  the  commodity  for 
less  than  his  selling  price,  and  thus  make  a 
profit,  an4  which,  on  the  other  hand,  the 
buyer  has  in  his  personal  opinion  that  the 
price  of  the  commodity  bought  will  bo  ad- 
vance by  the  time  of  delivery  that  the  com- 
modity bought  will  be  worth  more  at  the 
time  of  delivery  than  it  was  at  the  time  of 
purchase,  and  that  he  will  thus  have  a  prof- 
it. It  is  possible,  under  the  rules,  usages,  and 
practice  of  the  complainant  association,  for 
the  seller  and  the  buyer,  respectively,  if 
either  changes  his  opinion,  to  buy  or  sell 
in  the  'pits'  the  commodity  which  he  has 
previously  sold  or  bought,  as  the  case  may 
be,  for  the  same  time  of  delivery.  While 
this  procedure  is  in  form  the  same  aa  hedg- 
ing, it  is  not  designated  as  'hedging,'  but  is 
styled  'spreading.'  It  is  also  possible,  un- 
der the  rules,  usages,  and  practices'  of  the 
complainant  association,  for  a  member  of 
the  complainant  association  to  make  such 
counter  contract  of  purchase  or  sale  dur- 
ing the  same  day  that  he  has  made  an  origi- 
nal contract  of  sale  or  purchase,  and  thus, 
within  the  day  or  within  a  few  days,  to 
have  his  advantage  of  profit  or  to  adjust 
his  disadvantage  of  loss.  Such  a  course  of 
business  is  designated  'scalping.' 

"The  evidence  does  not  contain  sufficient 
data  upon  which  to  predicate  an  estimate 
of  the  aggregate  volume  of  business  con- 
ducted in  said  pits  daily,  monthly,  or  yearly. 
It  does  appear,  however,  that  the  volume  of 
such  business  is  enormous;  one  firm  con- 
ducted transactions  in  wheat  daily  aggre- 
gating 1,500,000  to  2,000,000  bushels,  and  in 
com  1,000,000  bushels  daily;  another  firm's 
transactions  in  wheat  daily  amounted  to 
6,000,000  bushels;  a  third'  firm's  transac- 
tions in  wheat  daily  amounted  to  4,000,000 
bushels;  a  fourth  firm's  transactions 
amounted  to  1,000,000  bushels  daily;  a  fifth 
firm's  transactions  in  all  grain  amounted 
to  1,800,000  bushels  daily;  and  a  sixth 
firm's  transactions  in  all  grain  amounted  to 
2,000,000  bushels  daily.  While  it  is  true 
that  the  business  of  these  six  firms  in  the 
pits  is  much  larger  than  the  business  of  any 
other  six  firms  conducting  transactions  in 
the  pits,  and  that  it  would  not  be  proper  to 
say  that  the  average  business  is  a  proper 
average  of  each  of  the  persons  conducting 
transactions  in  the  pits,  it  is  nevertheless 
true  that  it  is  fairly  deducible  from  the 
evidence  that  the  aggregate  business  trans- 
action in  grain  was  largely  in  excess  of  the 
total  wheat  and  corn  production  of  the  en- 
tire United  States  during  either  of  the  years 
1900  and  1901,  and  was  many  times  over  the 
entire  receipts  in  Chicago  of  grain  during 
each  of  said  two  years  of  1900  and  IdOl, 
and,  of  such  receipts  in  Chicago,  less  than 
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20  per  cent  inspected  up  to  grades  of  grain 
which  could  be  delivered  upon  time  con- 
tracts made  by  said  sales  and  purchases  in 
the  pits.  It  is  also  true  that  a  decrease  in 
the  total  grain  productions  of  the  United 
States  does  not  cause  a  proportionate  de- 
crease in  the  volume  of  business  done  in  the 
'pits'  of  the  complainant  association,  but, 
on  the  contrary,  such  business  is  larger  dur- 
ing a  year  in  which  there  is  a  shortage  in 
the  grain  crop. 

*' Under  the  rules,  usages,  and  practice  of 
the  complainant  association^  all  time  con- 
tracts made  in  the  'pits'  are  carried  until 
it  is  possible  to  close  them  as  between  mem- 
bers of  the  complainant  association  by  either 
one  of  three  methods  of  settlement,  namely, 
the  method  called  'direct  settlement,'  the 
method  called  'rings*  or  'ringing  out,'  and 
the  method  of  delivery  by  delivering  ware- 
house receipts  physically  or  *by  notice.' 

"Most  time  contracts  made  in  the  'pits' 
are  adjusted  as  between  members  of  the 
complainant  association,  before  the  speci- 
fied time  of  delivery  arrives,  by  either  the 
first  or  the  second  of  the  above-named  meth- 
ods. Direct  settlements  are  eflfected  by  off- 
setting similar  contracts  at  the  close  of  the 
business  hours  of  each  day  in  the  following 
manner:  As  soon  as  is  practicable  after 
the  close  of  business  in  the  *pits,'  each  brok- 
er (individual,  firm,  or  corporation)  con- 
ducting business  in  the  'pits'  takes  from  the 
day's  transactions  on  his  books  the  contracts 
similar  as  to  amount  and  time  of  delivery  to 
counter  contracts  made  with  other  members 
of  the  complainant  association,  and  ascer- 
tains therefrom  the  difference  of  the  aggre- 
gate prices  of  such  similar  contracts,  and, 
if  the  difference  be  in  his  favor,  the  amount 
of  such  difference  is  charged  to  the  other 
])arty  in  such  counter  contracts,  and,  if  the 
difference  is  against  him,  such  difference  is 
credited  to  the  other  party  to  such  counter 
contract.  The  following  is  a  simple  illus- 
tratioB:  If,  during  the  day,  broker  A.  has 
sold  to  broker  B  5,000  bushels  of  December 
wheat  at  75  cents  per  bushel,  and  broker  B 
has  sold  to  broker  A  5,000  bushels  of  Decem- 
ber wheat  at  76  cents  per  bushel,  after  off- 
setting the  contracts  at  75  cents  per  bushel, 
there  is  a  difference  in  B's  favor  of  1  cent 
on  each  bushel,  or  $50.  This  offsetting  dif- 
ference in  cash  is  placed  as  a  debit  or  credit, 
as  the  case  may  be,  upon  the  clearing-house 
sheet,  hereinafter  described,  of  the  respec- 
tive brokers,  parties  to  said  counter  or  off- 
setting contracts. 

"The  'ring*  method  of  settlement  is  as 
follow:  Each  broker  (person,  firm,  or  cor- 
poratSon)  conducting  business  in  the  'pits' 
has  an  employee  who  is  called  a  'settlement 
clerk,'  who  keeps  a  record  of  all  his  em- 
ployer's transactions  in  the  'pits.*  The  com- 
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plainant  association  furnishes  a  room 
wherein  all  of  such  settlement  clerks  meet 
at  stated  hours  each  day  and  compare  their 
respective  books,  called  'settlement  books,' 
which  are  required  by  the  complainant  asso- 
ciation to  be  kept  by  each  broker.  Upon 
comparing  their  respective  books,  said  set- 
tlement clerks  ascertain  what,  if  any,  out- 
standing time  contracts  may  be  offset  by 
some  other  corresponding  time  contract 
made  by  the  parties  with  other  members  of 
the  association,  and  which  of  such  contracts 
are,  by  consent  of  the  parties  thereto,  per- 
mitted to  be  offset,  and  'thereupon,  imder 
the  rules  of  the  complainant  association,  are 
deemed  to  have  been  settled,  provided  the 
requirements  of  §§  6,  7,  8,  and  9  of  rule  22 
of  the  complainant  association  are  met,  as 
therein  provided,  with  reference  to  the  clear- 
ing-house sheet  and  other  details  of  settle- 
ment therein  specified.     .    .     . 

"Theoretically,  and  in  bare  outline,  an  il- 
lustration of  the  'ringing  out'  method  is  as 
follows:  Broker  A  sells  to  broker  B  5,000 
bushels  May  wheat ;  broker  B  sells  to  broker 
C  the  same  amount ;  broker  C  sells  to  broker 
D  the  same  amount;  and  broker  D  sells  to 
broker  A  the  same  amount;  by  consent  of 
brokers  A,  B,  C,  and  D,  all  of  these  time 
contracts  are  deemed  discharged,  and  by  no- 
vation there  is  substituted  a  contract  where- 
in broker  A,  the  initial  seller  in  the  series 
of  discharged  contracts,  sells  to  broker  D, 
the  last  buyer  in  the  series  of  discharged 
contracts.  The  clearing-house  sheets  of  the 
complainant  association  in  evidence  in  this 
suit  show  that  the  actual  process  of  'ringing 
out'  time  contracts  by  elimination  and  sub- 
stitution is  much  more  complicated  than 
the  outline  illustration,  but  that  illustra- 
tion exhibits  the  principle  of  the  process. 
Among  the  daily  transactions  in  complain- 
ant's 'pits'  there  are  'hedging*  contracts, 
'spreads,'  and  'scalping'  contracts,  and  all 
of  these  forms  of  time  contracts  are  adjust- 
ed by  both  the  'direct'  method  and  the  'ring* 
method  of  settlement.  Upon  the  question 
what  part  of  all  the  transactions  in  the  pits 
are  adjusted  by  the  'direct'  method  and  the 
'ring'  method  of  settlement,  the  evidence  is 
not  very  satisfactory.  It  tends  to  show, 
however,  and  I  accordingly  so  find,  that  at 
least  three  fourths  of  the  total  transactions 
in  the  pits  are  adjusted  by  the  'direct'  and 
'ring'  method  of  settlement. 

"In  the  event  that  said  time  contracts 
cannot  be  settled  by  either  the  'direct'  meth- 
od or  the  'ring'  method,  they  are  and  must 
be  closed  by  a  third  method,  namely,  de- 
livery under  the  rules  and  usages  of  the 
complainant  association.  Said  rules  are  as 
follows : 

"  'Rule  21 — Section  1.  All  deliveries  upon 
contracts  for  grain  or  flaxseed  unless  other- 
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wise  expressly  provided,  shall  be  made  by 
tender  of  regular  warehouse  receipts/   .   .   . 

'*The  rules  of  the  complainant  association 
do  not  permit  any  persons  other  than  mem- 
bers of  said  association  to  make  'time'  con- 
tracts  upon  the  floor  of  the  exchange  hall, 
and  all  ^time'  contracts  made  in  the  pits  are 
contracts  between  the  members  of  the  com- 
plainant association,  who  are  in  said  trans- 
actions respectively  sellers  and  buyers.  The 
rules  of  the  complainant  association  permit 
members  of  said  association,  as  between 
themselves  and  nonmembers,  to  act  as  brok- 
ers in  'time'  contracts  made  in  the  pits.  In 
case  a  member  of  the  complainant  associa- 
tion, in  making  a  'time'  contract  in  the  pits, 
acts  as  a  broker  for  an  undisclosed  princi- 
pal, if  such  contract  is  settled  by  either  the 
'direct'  method  or  the  *ring*  method,  such 
settlement  does  not  discharge  it,  so  far  as 
such  undisclosed  principal  is  concerned,  as 
)^tween  him  and  his  broker,  but  the  latter 
is  required  under  complainant's  rules  to  sub- 
stitute a  duplicate  'time'  contract  with  the 
two  elements  of  identity,  namely,  like 
amount  of  grain  or  other  commodity,  and 
like  date  of  delivery,  but  not  like  price.  If 
such  substituted  contract  is  not  a  duplicate, 
but  differs  from  the  original  in  price,  the 
broker  becomes  principal  as  to  difference  in 
the  prices  between  the  original  and  the  sub- 
stituted contract,  and,  if  it  is  impossible  for 
such  broker  to  substitute  either  a  duplicate 
or  a  similar  time  contract,  the  broker  be- 
comes principal  as  to  the  entire  time  con- 
tract, instead  of  the  original  principal  with 
whom  he  as  broker,  in  behalf  of  his  own 
imdisclosed  principal,  entered  into  said  orig- 
inal contract. 

"The  system  of  'hedging*  in  the  pits  has 
a  commercial  influence  which  is  favorable 
both  to  the  interest  of  the  producer  and  the 
consumer,  in  that  the  large  cash  grain 
houses,  which  conduct  transactions  in  com- 
plainant's enchange  hall,  by  reason  of 
the  risk  to  them  from  market  fluctuations 
being  decreased  through  'hedges,'  are  able 
to  take,  and  do  take,  a  smaller  margin  of 
profit,  and  thus  they  pay  to  the  producer 
a  higher  price  and  sell  to  the  consumer  at 
a  lower  price.  The  person  taking  the  side 
of  such  hedging  contract  opposite  of  that 
to  such  grain  house  is  the  x)erson  who  as- 
sumes the  risk. 

**The  'direct'  method  of  settlement  and 
the  'ring*  method  of  settlement  is  not  only 
an  advantage  to  the  members  of  the  com- 
plainant association,  in  that  it  relieves  them 
from  the  responsibility  of  carrying  their 
contracts  with  other  members  of  the  com- 
plainant association,  but  they  have,  added 
to  this  advantage,  the  benefit  of  the  margins 
deposited  with  them  by  the  undisclosed  prin- 
cipals for  whom  they  act  as  brokers.  .  .  . 
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"Section  8  of  rule  4  of  the  complainant 
association  is  as  follows: 

"  'Sec.  8.  Any  member  of  the  association 
who  shall  be  interested  or  associated  in  busi- 
ness with,  or  who  shall  act  as  the  repre- 
sentative of,  or  who  shall  knowingly  execute 
any  order  or  orders  for  the  account  of,  any 
organization,  firm,  or  individual  engaged  in 
the  business  of  dealing  in  differences  on  the 
fluctuations  in  the  market  price  of  any  com- 
modity,— without  a  bona  fide  purchase  and 
sale  of  property  for  an  actual  delivery, — 
shall  be  deemed  guilty  of  unmercantile  con- 
duct, which  renders  him  imworthy  to  be  a 
member  of  the  association;  and  upon  com- 
plaint to  and  conviction  thereof  by  the 
board  of  directors,  he  shall  be  expelled  from 
membership    in   the   association.'    .     .     . 

"The  complainant  association  has  pre- 
scribed no  method  or  means  which  shall 
be  employed  by  members  of  said  association 
for  the  purpose  of  ascertaining  the  intent 
of  their  respective  customers  with  respect 
to  the  delivery  or  nondelivery  of  the  com- 
modity covered  by  any  time  contract. 

"Every  member  of  the  complainant  asso- 
ciation acting  in  the  pits  as  a  broker  for  a 
nonmember  customer  requires  from  such  cus- 
tomer a  deposit  as  security  in  each  trans- 
action conducted  by  him,  and  this  fact  is 
within  the  knowledge  of  the  directors  and 
executive  officers  of  the  complainant  asso- 
ciation. The  rules  of  the  complainant  asso- 
ciation authorize  the  members  of  said  asso- 
ciation who  act  as  brokers  to  charge  brok- 
er's commissions  in  amounts  fixed  by  such 
rules.  One  of  such  commission  charges  is 
expressed  in  part  as  follows: 

"  *For  the  purchase  or  sale  and  for  the 
purchase  and  sale  of  property  for  future  de- 
livery, whether  the  contract  for  purchase  or 
for  sale  be  first  made  as  follows:     .     .     .' 

"Using  a  member  of  the  complainant  as- 
sociation tfs  his  broker,  a  nonmember  there- 
of may  become  a  party  to  a  time  contract 
as  buyer  or  seller,  and  at  any  time  before 
the  date  of  required  delivery  he  may  become 
a  party  to  another  contract  in  which  he 
takes  the  opposite  side  to  that  held  by  him 
in  the  first-mentioned  contract.  Such  coun- 
ter or  reverse  time  contract  may  be  author- 
ized in  the  same  order  which  authorizes  the 
first  contract,  by  including  in  said  order  a 
so-called  'stop-loss'  order.  When  such  con- 
tracts are  made  they  may  be  settled,  and  are 
often  so  settled,  as  between  the  member  of 
the  complainant  association  who  acted  as 
broker  and  his  nonmember  customer,  by  the 
payment  of  the  difference  between  the  con- 
tract prices.  The  fact  that  such  is  the  cus- 
tom is  a  fact  well  kno^n  to  the  directors 
and  executive  officers  of  the  complainant 
association. 

"The  rules  of  the  complainant  association 
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provide  for  settlements  of  time  contracts 
made  in  the  pits  when  the  seller  does  not 
deliver  the  property  on  the  last  day  of  the 
month  of  the  stipulated  delivery — ^tjie  rules 
and  usages  of  the  complainant  association 
fix  such  last  day  of  the  month  as  final  day 
of  delivery — ^by  allowing  the  purchasers  the 
privilege  of  electing:  First,  to  consider  the 
contract  forfeited;  second,  to  purchase  the 
property  on  the  market  for  account  of  the 
seller  at  1:15  o'clock  of  the  next  business 
day;  or,  third,  by  requiring  a  settlement 
with  the  seller  at  the  average  market  price 
of  the  property  sold  on  the  last  day  of  the 
month  of  delivery." 

The  master  drew  conclusions  favorable  to 
appellant,  and  recommended  a  decree  in  ac- 
cordance with  the  prayer  of  the  bill. 

The  court,  reviewing  the  matter  on  ex- 
ceptions, sustained  the  master's  findings  of 
fact,  except  that  the  percentage  of  trans- 
actions in  which  no  actual  deliveries  were 
made  was  nearer  95  than  75;  but  disagreed 
with  the  master's  conclusions  (125  Fed. 
72),  and  dismissed  the  bill  for  want  of 
equity. 

Argued  before  Jenkins,  Chrosacup,  and 
Baker,  Circuit  Judges. 

Mr,  J>.  P.  Williams,  with  Mr,  Henry 
8*  Robbias,  for  appellant: 

The  doctrine  of  clean  hands  is  not  appli- 
cable. 

FuUer  v.  Berger,  65  L.  R.  A.  381,  56  C.  C. 
A.  588,  120  Fed.  274;  Chicago  v.  Union 
Stock  Yards  d  Transit  Co.  164  111.  224,  35 
L.  R.  A.  281,  45  N.  E.  430;  Bateman  v. 
Fargason,  2  Flipp.  660,  4  Fed.  32;  Ansley 
V.  Wilson,  50  Ga.  421 ;  Langdon  v.  Temple- 
ton,  66  Vt.  178,  28  Atl.  866;  1  Pom.  Eq. 
Jur.  S  399. 

A  court  of  equity  cannot  justify  its  re- 
fusal to  protect  appellant's  property  in  its 
quotations  upon  the  ground  merely  that  it 
is  violating  a  criminal  statute  by  permit- 
ting illegal  transactions  to  be  made  within 
its  exchange  hall.  The  stock  quotations 
were  property. 

National  Teleg.  Netcs  Co.  v.  Western  U, 
Teleg.  Co,  60  L.  R.  A.  805,  56  C.  C.  A.  198, 
119  Fed,  294;  New  York  d  C.  Grain  d 
Stock  Exchange  v.  Board  of  Trade,  127  111. 
153,  2  L.  R.  A.  411,  11  Am.  St.  Rep.  107, 
19  N.  E.  855. 

Messrs.  Jaeob  J.  Kern,  Jobn  A. 
Brown,  S«  D.  Ommpaeker,  Peter 
Cmnpneker,  A*  O.  SnUtb,  Bernard 
KorbljTy  and  Smilejr  N.  Cbamberi,  with 
Mr.  Cbarlee  D.  FnUen,  for  appellees: 

The  quotations  in  controversy  immediate- 
ly cease  to  be  the  property  of  the  Board  of 
Trade  upon  the  publication  thereof  in  the 
manner  and  form  in  which  the  same  is 
shown  to  have  been  done. 
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The  Board  of  Trade  has  no  property  in- 
terest in  the  quotations  made  up  of  trans- 
actions in  its  pits  when  said  transactions 
are  not  based  upon  actual  bona  fide  con- 
tracts of  purchase  and  sale  of  the  com- 
modity dealt  in. 

Counselman  v.  Reichart,  103  Iowa,  430, 
72  N.  W.  490;  First  Nat.  Bank  v.  Oskaloosa 
Packing  Co.  66  Iowa,  41,  23  N.  W.  255. 

After  the  trades  are  rung  out  or  settled 
upon  the  Board  of  Trade,  the  customer  of 
the  member  has  no  particular  person  to 
whom  he  can  look  for  fulfilment  of  his  con- 
tract, even  if  he  has  actually  made  a  gen- 
uine, bona  fide  contract.        • 

Biggins  v.  McCrea,  116  U.  S.  671,  29  L. 
ed.  764,  6  Sup.  Ct.  Rep.  557. 

It  makes  no  difference  that  a  bet  or  wager 
is  made  to  assume  the  form  of  a  contract. 
Gambling  is  none  the  less  such  because  it 
is  carried  on  in  the  form  or  guise  of  legiti- 
mate trade. 

Irwin  V.  Williar,  110  U.  S.  499,  28  L.  ed. 
225,  4  Sup.  Ct.  Rep.  160;  Melchert  v.  Amer- 
ican U.  Teleg.  Co.  3  McCrary,  521,  11  Fed. 
193;  Barnard  v.  Backhaus,  52  Wis.  593, 
6  N.  W.  252,  9  N.  W.  595;  Dows  v.  Olas- 
pel,  4  N.  D.  251,  60  N.  W.  60;  Whitesides 
V.  Hunt,  97  Ind.  191,  49  Am.  Rep.  441;  Ed- 
wa/rds  v.  Hoeffinghoff,  38  Fed.  639;  Emhrey 
V.  Jemison,  131  U.  S.  336,  33  L.  ed.  172,  9 
Sup.  Ct.  Rep.  776;  Mohr  v.  Miesem,  47 
Minn.  228,  49  N.  W.  862;  Pickering  v.  Cease, 
79  111.  328;  Counselman  v.  Reichart,  103 
Iowa,  430.  72  N.  W.  490. 

The  Board  of  Trade  in  itself,  in  connec- 
tion with  its  quotations,  does  not  present 
such  a  party,  or  such  a  subject-matter,  to 
the  court  as  can  appeal  to  the  conscience  of 
the  chancellor. 

8oby  V.  People,  134  111.  68,  25  N.  E.  109 : 
Liverpool  d  L.  d  O.  Ins.  Co.  v.  Clunie,  88 
Fed.  160;  Woodward  v.  Woodnoard,  41  N.  J. 
Eq.  224,  4  Atl.  424;  1  Pom.  Eq.  Jur.  399. 

It  is  the  evil  practice  and  wrong  con- 
duct of  the  appellant  in  permitting  and  pro- 
moting transactions  which  go  to  make  up  its 
quotations,  which  is  involved  in  this  case. 

Delaware,  L.  d  W.  R.  Co.  v.  Frank,  110 
Fed.  689 ;  Manhattan  Medicine  Co.  v.  Wood, 
108  U.  S.  18,  27  L.  ed.  706,  2  Sup.  Ct.  Rep. 
436;  Lawrence  Mfg  Co.  v.  Tenn^essee  Mfg. 
Co.  31  Fed,  776;  Krauss  v.  Jos.  R.  Peebles' 
Sons  Co.  58  Fed.  685 ;  Symonds  v.  Jones,  82 
Me.  302,  8  L.  R.  A.  570,  17  Am.  St.  Rep. 
485,  19  Atl.  820;  Joseph  v.  Macowsky,  96 
Cal.  518,  19  L.  R.  A.  53,  31  Pac.  914. 

Ex  turpi  causa  non  oritur  actio. 

Holman  v.  Johnson,  1  Cowp.  341;  Fet- 
ridge  v.  WeUs,  4  Abb,  Pr.  144;  Coppell  v. 
Hall,  7  Wall.  542,  19  L.  ed.  244. 

The  contentions  of  the  appellees  have 
been  sustained  in — 
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.115  Fed.  574;  Board  of  Trade  v.  Donovan 
Commission  Co.  121  Fed.  1012;  Board  of 
Trade  v.  Ellis,  122  Fed.  319;  Board  of 
Trade  v.  Consolidated  Stock  Exchange,  121 
Fed,  433;  Board  of  Trade  v.  L.  A,  Kinsey 
Co.  125  Fed.  72;  Christie  Grain  &  Stock 
Co.  V.  Board  of  Trade,  61  C.  C.  A.  11,  125 
Fed.  161. 

Baker,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

1.  We  deem  it  unnecessary  to  determine 
from  the  evidence  whether  the  percentage 
of  trades  in  which  actual  deliveries  were 
made  was  6  or  25.  The  finding  of  the  one 
figure  or  the  other  would  not  prove  what 
proportion  of  the  remaining  no-delivery 
transactions  were  gambling.  Of  these,  an 
indeterminate  number  were  "hedging  con- 
tracts." If  we  felt  called  upon  by  the  neces- 
sities of  this  decision  to  give  a  definite 
opinion  of  hedging,  the  record  might  well 
lead  us  to  find  that  hedging  is  a  manu- 
facturer's or  merchant's  insurance  against 
price  fluctuation  of  materials,  and  no  more 
damnatory  than  insurances  of  property  and 
life,  which  in  one  sense  are  wagers  that  the 
I)roperty  will  not  be  destroyed  during  the 
term,  and  that  the  life  will  not  fail  in  less 
than  the  expectancy  in  the  actuaries'  tables. 
The  remainder  of  the  no-delivery  trans- 
actions were  "speculative."  But  speculation 
is  not  imlawful.  One  may  buy  any  sort  of 
property  to  hold  for  a  rise,  one  may  con- 
tract to  buy  or  sell  property  not  in  pos- 
s<»88ion  or  in  existence  at  the  time,  and  law- 
ful contracts  may  lawfully  be  canceled  and 
settled  in  advance  of  the  time  of  perform- 
rtnce.  If  a  contract,  lawful  in  form,  is 
entered  into,  it  is  lawful  in  fact,  even 
though  one  of  the  parties  never  intended  to 
j)erform  his  part  of  it;  that  is,  the  intent 
that  the  lawful  form  shall  cover  a  sham 
must  be  mutual  to  make  it  a  sham.  We 
think  the  court's  conclusion  that,  because  in 
».)  per  cent  of  the  trades  no  deliveries  were 
in  fact  made,  it  was  intended  that  in  those 
eases  deliveries  should  not  be  made,  and 
tliat  the  parties  in  nineteen  instances  out  of 
twenty  were  using  the  forms  of  lawful  con- 
tracts to  cover  mere  wagers  on  the  future 
prices  of  commodities,  is  not  warranted  by 
the  facts  in  the  record.  The  "direct"  and 
**ring"  methods  of  settlement  between  mem- 
l»i»rs  might  cancel  out  nine  tenths  of  the 
bids  back  and  forth  between  the  members 
as  agents,  and  yet  every  contract  may  have 
>>een  perfectly  legal  and  enforceable  between 
the  principals,  and  every  principal  satisfied 
by  receiving  a  "substitute"  contract.  If  a 
seller  intended  not  to  deliver,  but  to  settle 
on  differences  if  prices  rose,  the  buyer  who 
entered  into  the  contract  in  good  faith,  and 
who  desired  to  receive  the  property,  could 
(i9  L.  R.  A. 


not  force  the  seller  to  deliver.  In  everj' 
such  case  there  would  be  no  delivery,  but 
the  buyer  would  have  a  valid  cause  of 
action.  Undoubtedly  gambling  was  going  on 
in  the  exchange  hall,  but  it  was  contrary  to 
appellant's  by-laws.  Appellant  was  char- 
tered by  Illinois  for  a  lawful  and  useful  pur- 
pose, and  the  association  adopted  and 
promulgated  suitable  by-laws  and  rules. 
We  think  the  record  fails  to  show  that  the 
dominant  feature  of  the  members'  dealings 
was  unlawful,  much  less  that  appellant,  as  a 
creature  of  the  state,  was  violating  its 
charter,  or  was  partioeps  criminis  in  what 
gambling  the  members  carried  on. 

We  do  not,  however,  attach  very  much  im- 
portance to  the  preponderating  character  of 
the  transactions  in  the  exchange  hall,  be- 
cause, in  our  opinion: 

2.  The  real  subject-matter  of  the  suit  is 
the  property  right  in  the  news,  in  the  re- 
ports of  prices.  Even  if  it  were  true  that  95 
per  cent  of  the  dealings  in  the  exchange 
hall  were  wagers,  the  prices  are  the  same 
for  the  transactions  that  are  not  wagers,  and 
the  quotations  sent  out  show  the  figures  at 
which  honest  dealers  may  secure  contracts. 
Millers,  grain  buyers,  elevator  companies, 
govern  their  dealings  by  the  market  prices 
made  in  appellant's  exchange  hall.  The 
news  therefore  serves,  or,  at  least,  is  capable 
of  ser>'ing,  a  useful  purpose.  So  it  seems  to 
us  immaterial  what  proportion  of  the  trans- 
actions are  wagers,  since  the  prices  made  in 
the  transactions  are  the  prices  that  farm- 
ers and  shippers  can  get,  an^  since  the  news 
of  the  prices  and  the  dissemination  thereof 
are  valuable  to  the  community.  News  may 
be  an  object  of  lawful  ownership  though 
nine  tenths  of  the  things  reported  be  unlaw- 
ful. 

3.  Nor  should  the  property  in  this  case 
(the  news,  the  continuous  quotation  of 
prices)  be  adjudged  contraband  because  it  is 
susceptible  of  bad  uses  as  well  as  good. 
Gamblers  in  Indiana  may  settle  their  bets 
on  prices  according  to  appellant's  quotations 
and  this  quite  irrespective  of  the  fact,  if  it 
were  the  fact,  that  95  per  cent  of  the  trans- 
actions in  appellant's  exchange  hall  were 
lawful;  just  as  Indiana  grain  dealers  may 
make  and  settle  their  honest  contracts  on 
the  basis  of  appellant's  quotations,  regard- 
less of  the  fact,  if  it  were  the  fact,  that  95 
per  cent  of  transactions  reported  were  gam- 
bling. It  seems  to  us,  therefore,  that  the 
news,  as  news,  is  not  without  the  pale  of 
protection,  and  that  the  moral  quality  is 
chargeable  solely  to  the  user. 

4.  The  property  concerned  in  this  euit  not 
being  contraband,  should  appellant  be  de- 
nied the  writ  of  injunction,  even  if  it  were 
true  that  appellant  permits  gambling  in  its 
exchange  hall  ?  We  think  not.   Suppose  this 
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noncontTaband  news  were  collected  and  dis- 
seminated by  the  Associated  Press.  If  that 
company  were  complainant  and  ''clean-hand- 
ed,** its  right  to  an  injunction,  the  case 
being  pro'>er  in  other  respects,  would  not  be 
doubted.  But  if  complainant  were  a  gam- 
bler or  a  thief,  what  then?  We  think  our  an- 
swer has  been  sufficiently  stated  in  Fuller 
V.  Berger,  65  L.  R.  A.  381,  56  C.  C.  A.  588, 
120  Fed.  274:  "Equity  is  not  concerned 
\\4th  the  general  morals  of  a  complainant; 
the  taint  that  is  regarded  must  affect  the 
particular  rights  asserted  in  his  suit. 
.  .  .  If  the  defendant  can  do  no  more 
than  show  that  the  complainant  has  com- 
mitted some  legal  or  moral  offense  which  af- 
fects the  defendant  only  as  it  does  the  public 
at  large,  the  court  must  grant  the  equitable 
remedy  and  leave  the  punishment  of  the  of- 
fender to  other  forums." 

In  this  case  the  appellees,  citizens  of 
Indiana,  have  never  had  any  dealings  with 
appellant  respecting  the  quotations;  they 
liave  not  been  misled  or  deceived  by  appel- 
lant in  any  way;  and  they  certainly  are  no 
more  concerned  with  or  affected  by   appel- 


lant's violations  of  the  common  law  or  of 
the  penal  laws  of  Illinois  than  the  general 
public. 

In  reaching  our  conclusion^  we  have  given 
respectful  consideration  to  the  cases  of 
Board  of  Tr<ide  v.  O'Dell  Commission  Co. 
115  Fed.  574;  Board  of  Trade  v.  Donovan 
Commissixm  Co,  121  Fed.  1012;  Board  of 
Trade  v.  ElliSy  122  Fed.  319;  Christie  Grain 
d  Stock  Co,  V.  Board  of  Trade,  61  C.  C.  A. 
11,  125  Fed.  161, — and  regret  that  we  are 
unable  to  concur  therein.  We  have  been  aid- 
ed by  the  opinion  of  Judge  Hook  at  circuit 
(116  Fed.  944)  in  support  of  his  decree  in 
the  Christie  Case,  which  was  reversed  in  61 
C.  C.  A.  11,  125  Fed.  161. 

The  decree  herein  is  reversed,  with  the 
direction  to  enter  a  decree  in  appellant's 
favor  in  conformity  to  the  prayer  of  the  bill. 

Petition  for  rehearing  denied  May  27, 
1904. 

Affirmed  by  Supreme  Court  of  United 
States  May  8,  1»05. 


ARKANSAS  SUPREME  COURT. 


KANSAS  CITY,  FORT  SCOTT,  & 
MEMPHIS  RAILROAD  COMPANY, 
Appt,, 

V. 

Josie  WASHINGTON. 


(.. 


..Ark.... 


...) 


The  elteclcfnff  of  baararaflre  to  destlna- 
tlom  npon  a  tbrough  ticket  to  transport  the 
passenger  over  roads  of  initial  and  connect- 
ing carriers  will  render  the  initial  carrier 
liable  for  its  loss  on  a  connecting  line. 

(January  21,  1905.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Crittenden 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  for  the  loss  of  baggage 
delivered  to  defendant  for  transportation. 
A-fltrmcd, 

The  facts  are  stated  in  the  opinion. 


NOTB. — As  to  liability  of  initial  carrier  gen- 
erally for  goods  carried  beyond  its  own  line, 
see  cases  in  notes  to  Fox  v.  Boston  &  M.  R.  Co. 
1  L.  B.  A.  703 ;  Crossan  v.  New  York  &  N.  E.  R. 
Co.  8  L.  R.  A.  700,  and  Richmond  &  D.  R.  Co. 
V.  Payne,  6  L.  R.  A.  840 ;  also  the  later  cases 
in  this  series  of  McCarn  v.  International  &  G. 
N.  R.  Co.  10  L.  R.  A.  39 ;  McCann  v.  Eddy,  35 
L.  B.  A.  110;  Illinois  C.  R.  Co.  v.  Carter,  30 
L.  R.  A.  527;  Colfax  Mountain  Frnit  Co.  v. 
Southern  P.  Co.  40  L.  R.  A.  78 ;  Richmond  &  A. 
60  L.  R.  A. 


Mr.  O*  H,  Trimble,  for  appellant  : 

The  initial  carrier  is  only  liable  for  loss 
on  its  own  line. 

Mauritz  v.  New  York,  L,  E.  d  W.  R,  Co. 
23  Fed.  765 ;  Oreen  v.  New  York  C.  B.  Co.  4 
Daly,  553 ;  Milnor  v.  New  York  d  N.  H.  R. 
Co,  53  N.  Y.  363;  Michigan  C,  R,  Co,  v. 
Mineral  Springs  Mfg.  Co,  16  Wall.  318,  21 
L.  ed.  297;  Myriok  v.  Michigan  C,  R,  Co, 
107  U.  S.  106,  27  L.  ed.  326,  1  Sup.  Ct.  Rep. 
425;  Ray,  Negligence  of  Imposed  Duties,  p. 
583. 

A  through  ticket  on  three  distinct  lines  of 
transportation  on  one  piece  of  paper  is  to 
be  regarded  as  a  distinct  ticket  for  each 
line. 

Ray>  Negligence  of  Imposed  Duties,  p. 
525 ;  Nashmlle  d  C,  R,  Co.  v.  Sprayherry,  9 
Heisk.  852;  Taylor  v.  Little  Rock,  M.  R.  d 
T.  R.  Co.  32  Ark.  393,  29  Am.  Rep.  1;  Pack- 
ard V.  Taylor,  35  Ark.  410,  37  Am.  Rep.  37; 


R.  Co.  V.  R.  A.  Patterson  Tobacco  Co.  41  L.  R 
A.  511 ;  Illinois  C.  R.  Co.  v.  Southern  Beating 
&  Cabinet  Co.  50  L.  R.  A.  729;  Courteen  v. 
Kanawha  Despatch,  55  L.  R.  A.  182 ;  and  Taffe 
V.  Oregon  R.  &  Nav.  Co.  68  L.  R.  A.  187. 

As  to  rights  of  passengers  generally  on  con< 
nectlng  roads,  and  liability  of  initial  carrier, 
sec  Harris  v.  Howe,  5  L.  R.  A.  777 ;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Looney,  16  L.  R.  A.  471 ;  Atty. 
Gen.  V.  Old  Colony  R.  Co.  22  L.  R.  A.  112 ;  Chi- 
cago &  A.  R.  Co.  V.  Mulford,  35  L.  R.  A.  599. 
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Abkansas  Supreme  Coubt. 


Jan., 


Little  Rock  d  Ft.  8.  R.  Co,  v.  Odom,  63  Ark. 
326,  38  S.  W.  339. 

Mr,  J*  T*  Coston,  for  appellee: 
If  the  receiving  carrier  collects  full  fare 
from  the  passenger,  issues  a  through  ticket 
to  him,  and  checks  his  baggage  to  his  desti- 
nation, it  thereby  contracts  to  deliver  the 
passenger  and  his  baggage  to  the  place  of 
his  destination,  and  is  liable  for  loss  or 
damage  to  baggage  occurring  on  its  own,  or 
connecting,  lines. 

4  Elliott,  Railroads,  S  1658;  Schouler, 
Bailments  &  Carriers,  2d  ed.  S  696;  Hawley 
V.  Screven,  62  Ga.  347,  35  Am.  Rep.  127; 
Baltimore  d  0.  R,  Co.  v.  Ccmphell,  36  Ohio 
St.  647^  38  Am.  Rep.  617;  Carter  v.  Peek,  4 
Sneed,  203,  67  Am.  Dec.  604;  Louisville  d 
y.  R.  Co.  V.  Weaver,  9  Lea,  38,  42  Am.  Rep. 
657 ;  Coward  v.  East  Tenneaaee,  V.  d  d.  R. 
Co.  16  Lea,  226,  57  Am.  Rep.  227;  Candee 
V.  Pennsylvania  R.  Co.  21  Wis.  582,  94  Am. 
Dec.  567;  Nashua  Lock  Co.  v.  Worcester  d 
y.  R.  Co.  48  N.  H.  339,  2  Am.  Rep.  242; 
Illinois  C.  R.  Co.  v.  Copeland,  24  111.  332, 
76  Am.  Dec.  749 :  Illinois  C.  If.  Co.  v.  John- 
son. 34  in.  389;  Foy  v.  Troy  d  B.  R.  Co.  24 
Barb.  382 ;  East  Tennessee  d  V.  R.  Co.  v. 
Rogers,  6  Heisk.  143,  19  Am.  Rep.  589; 
Western  d  A.  R.  Co.  v.  McElwee,  6  Heisk. 
208;  Mobile  d  G.  R.  Co.  v.  CopeUmd,  63  Ala. 
219,  35  Am.  Rep.  13;  St.  John  v.  Southern 
Exp.  Co.  1  Woods,  612,  Fed.  Cas.  No.  12,228; 
Condict  V.  Orand  Trunk  R.  Co.  54  N.  Y. 
500;  Peet  v.  Chicago  d  N.  W.  R.  Co.  19  Wis. 
119;  Ogdenshurg  d  L.  C.  R.  Co.  v.  Pratt,  22 
Wall.  132,  22  L.  ed.  830. 

Battle,  J.,  delivered  the  opinion  of  the 
court: 

Josie  Washington,  in  her  own  right  and 
ns  next  friend  of  her  daughter,  Nora  Brown, 
brought  this  action  against  the  Kansas  City, 
Ft.  Scott  &  Memphis  Railroad  Company  to 
recover  the  value  of  a  trunk  and  its  con- 
tents. The  defendant  sold  to  Nora  Brown  a 
ticket  over  its  railroad  from  Deckerville, 
Arkansas,  by  way  of  Memphis,  and  thenoe 
by  a  connecting  railroad  to  Argenta,  in  this 
state,  and  checked  her  tnmk  over  the  same 
route  to  the  same  destination.  She  took 
passage  on  its  train,  and  was  transported  as 
indicated  by  her  ticket  to  Argenta,  but  her 
trunk  was  lost  on  the  connecting  railroad 
between  Memphis  and  the  place  to  which  it 
was  checked. 

The  question  in  the  case  is.  Is  the  receiv- 
ing carrier,  in  the  absence  of  an  express  con- 
tract, liable  for  the  loss  of  baggage  by  a 
connecting  carrier;  the  receiving  carrier 
having  sold  the  passenger  a  through  ticket, 
and  checked  her  baggage  through  to  her 
destination?  The  trial  court  held  the  form- 
er liable. 

Courts  differ  as  to  what  is  sufficient  to 
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constitute  a  contract  by  a  common  carrier 
to  transport  property  delivered  to  it  to  iU 
destination,  when  that  place  is  beyond  its 
route.  Some  courts  hold  that,  'Vhen  a  car- 
rier receives  goods  directed  to  a  place  be- 
yond his  line,  he,  in  the  absence  of  a  stipu- 
lation to  the  contrary,  by  the  very  act  of 
acceptance,  engages  to  deliver  them  at  their 
destination,  wherever  that  may  be.  Other 
courts  hold  that  the  acceptance  of  the  good<> 
for  shipment,  so  directed,  implies  nothing 
more  than  an  agreement  on  the  part  of  the 
carrier  to  transport  them  to  the  end  of  their 
route,  and  there  deliver  them  to  a  connectin<2: 
carrier  to  complete  the  carriage.  The  first 
of  these  views  is  sustained  by  the  English 
courts  and  a  few  of  the  American  states,  and 
is  known  as  the  "English  doctrine."  The 
other  is  adopted  by  the  decided  weight  of 
American  authorities.  As  this  court  ha!« 
not  adopted  either  view,  we  arc  at  liberty  to 
adopt  that  which  in-  our  opinion  is  more 
reasonable. 

Mr.  Lawson,  in  his  treaties  on  the  Con- 
tracts of  Common  Carriers,  gives  the  reason 
for  the  two  views  as  follows:  "In  support 
of  the  first  doctrine,  it  is  argued  that  a  dif- 
ferent rule  would  work  a  great  incon- 
venience. A  person  delivering  his  goods  to  a 
carrier,  to  be  sent  to  a  certain  place,  will 
generally  rely  on  him  alone  to  perfonrm  the 
service.  He  cannot  be  supposed  to  know 
the  particular  portion  of  the  transit  which 
the  first  carrier  controls,  much  less,  the 
other  owners  or  proprietors  of  the  con- 
tinuous line.  He  intends  to  make  one  con- 
tract, but  not  two  or  three  or  half  a  dozen. 
When  he  places  his  property  in  the  hands  of 
the  carrier,  he  at  once  loses  all  control  over 
it.  If  it  is  not  delivered,  how  is  he  to  dis- 
cover at  what  particular  portion  of  the 
route  it  was  lost?  He  would  be  forced  to 
rely  on  the  statements  of  the  carriers  them- 
selves, who  would  be  little  likely  to  aid  him 
in  his  search.  If  he  did  succeed  in  fixing  the 
responsibility,  he  might  find  himself  obliged 
to  assert  his  claim  against  a  party  hundreds 
of  miles  away,  and  under  circunvjtancos 
which  might  well  discourage  a  prudent  man, 
and  induce  him  to  bear  his  loss  rather  than 
incur  the  expense  and  trouble  of  pursuing 
his  remedy  against  so  distant  a  defendant. 
The  first  carrier,  on  the  contrary,  has 
facilities  for  tracing  the  loss  not  possessed 
by  the  public.  He  is  in  constant  communi- 
cation with  his  associates  in  the  business. 
He  has  their  receipts  for  the  property  de- 
livered to  them,  and  with  no  inconvenience 
at  all  could  charge  the  loss  to  his  negligent 
agent.  In  support  of  the  second  doctrine,  it 
is  simply  answered  that  the  extraordinary 
liabilities    of   common   carriers    cannot   in 
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justice  be  extended  beyond  their  own  routes, 
where  alone  they  have  an  opportunity  of 
choosing  for  themselves  their  servants,  and 
of  guarding  the  property  intrusted  to  their 
care."      Lawson,    Contracts     of     Carr,     §§ 


23S-242,  and  cases  cited.  Hutchinson,  Carr. 
2d  ed.  §§  145a,  140&,  and  cases  cited. 

We  think  the  English  doctrine  more  rea- 
sonable, and  adopt  it. 

Judgment  affirmed. 


CALIFORNIA  SUPREME  COURT. 


W.  H.  HOLMES,  Appt., 

V, 

N.  A.  MARSHALL  et  al, 

and 

Annie  J.  JENKINS,  Respt, 

(145  Cal.  777.) 

1.  TMe  exemption  from  exeention  of 
tMe  proceeds  of  Insurance  policies  Is 
Aot  limited  to  claims  against  tbe  In- 
sured, but  extends  to  those  against  the 
beneficiary,  under  a  statute  providing  that  all 
moneys,  benefits,  privileges,  or  immunities  ac- 
cming,  or  In  any  manner  growing  out  of,  life 
insurance,  are  exempt  from  execution;  and 
the  same  rule  applies  where  the  policy  is  pay- 
able to  tbe  estate  of  the  assured,  and,  being 
exempt  from  his  debts,  tbe  proceeds  are  dis- 
tributed to  his  widow  under  the  statute  as 
his  next  of  kin. 

2.  TMe  deposit  by  tbe  benellclary  of 
tbe  proceeds  of  a  llfe-lnsnrance  pol- 
icy, which  are  exempt  from  execution  for 
her  debts,  in  a  bank,  does  not  destroy  the 
exemption. 

8.  Tbe  court  may  set  aside  tbe  levy  of 
an  attacbment  upon  exempt  property. 

(January  17,  1905.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  Los  Angeles  County 
setting  aside  an  attachment  of  the  proceeds 
of  a  life-insurance  policy.    Affirmed, 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs,  Powers  Sc  Holland,  for  appel- 
lant: 

As  the  statute  of  this  state  has  prescribed 
a  mode  of  procedure,  and  pointed  out  the 
circumstances  under  which  an  attachment 
may  be  dissolved,  the  statutory  remedy  is 
the  length  and  breadth  of  the  respondent's 
rights  in  the  premises. 

Waples,  Attachm.  p.  427. 

The  statutes  of  exemption  are  in  deroga- 
tion of  the  common-law  principle  that  a 
man's  property  should  be  taken  in  payment 
and  satisfaction  of  his  indebtedness,  and  the 
exemption  laws  should  not  be  expanded  or 
enlarged  to  include  persons  not  therein 
specifically  mentioned. 

2  Freeman,  Executions,  3d  ed.   S   2345; 


NoTB. — As  to  exemption  of  proceeds  of  life- 
insurance  policy,  see  also,  in  this  series,  Brown 
T.  Balfour,  12  L.  R.  A.  873. 
69  L.  R.  A. 


Bolt  V.  Keyhoe,  30  Hun,  619;  Crosby  v. 
Stephan,  32  Hun,  478 ;  MilHngton  t.  Fox,  13 
N,  Y.  Supp.  334;  Commercial  Travelers' 
Asso.  V.  IJewkirk,  16  N.  Y.  Supp.  177 ;  Re 
Brown,  123  Cal.  399,  69  Am,  St.  Rep.  74,  55 
Pac.  1055. 

Had  the  statute  applied  to  the  heirs  or 
beneficiaries  it  would  have  so  declared,  and, 
in  the  absence  of  such  designation,  it  would 
be  giving  the  statute  a  broader  scope  than 
was  intended  by  the  legislature,  by  constru- 
ing it  to  read  in  favor  of  persons  not  therein 
named. 

Only  money,  and  not  a  debt,  is  exempt 
from  execution. 

Phoenix  Bank  v.  Risley,  111  U.  S.  125,  28 
L.  ed.  374,  4  Sup.  Ct.  Rep.  322;  Janin  v. 
London  A  8.  F.  Bank,  92  Cal.  14,  14  L.  R.  A. 
320,  27  Am.  St.  Rep.  82,  27  Pac.  1100; 
Pullen  V.  Placer  County  Bank,  138  Cal.  169, 
94  Am.  St.  Rep.  19,  66  Pac.  740,  71  Pac.  83. 

Where  the  debtor  voluntarily  parts  with 
the  ownership  of  exempt  property,  and  ac- 
quires in  lieu  thereof  property  not  exempt, 
he  waives  his  right  to  the  benefit  of  the 
exemption  law. 

2  Freeman,  Executions,  3d  ed.  §  235;  Har- 
rier V.  Fassett,  56  Iowa,  264,  9  N.  W.  217; 
Oonnell  v.  Fisk,  54  Vt.  381;  Dortch  v.  Ben- 
ton, 98  N.  C.  190,  2  Am.  St.  Rep.  331,  3  S.  K. 
638;  Knahh  v.  Drake,  23  Pa.  489,  62  Am. 
Dec.  352;  Drake,  Attachm.  §  244a;  Cranz 
V.  White,  27  Kan.  319,  41  Am.  Rep.  408; 
State,  Jardain,  Prosecutor,  v.  Fairton  8a  v. 
Fund  d  Bldg.  Asso.  44  N.  J.  L.  376;  Rozelle 
V.  Rhodes,  116  Pa.  129,  2  Am.  St.  Rep.  591, 
9  Atl.  160;  Martin  v.  Hurlhurt,  60  Vt.  364, 
14  Atl.  649;  Mcintosh  v.  Aubrey,  185  U.  S. 
122,  46  L.  ed.  834,  22  Sup.  Ct.  Rep.  561. 

The  statute  says  "money  accruing"  out  of 
life  insurance,  etc.,  shall  be  exempt.  The 
word  "money"  has  a  well-defined  meaning. 

15  Am.  &  Eng.  Enc.  Law,  p.  701. 

The  word  "accruing"  does  not  apply  to 
money  already  in  hand. 

Gross  V.  Partenheimer,  159  Pa.  556,  28 
Atl.  370;  Johnson  v.  Humboldt  Ins.  Co.  91 
111.  96,  33  Am.  Rep.  47;  Kennedy  v.  Burrier, 
36  Mo.  128;  Cutcliff  v.  McAnally,  88  Ala. 
509,  7  So.  331 ;.  Jones  v.  Thompson,  27  L.  J. 
Q.  B.  N.  S.  234;  Dresser  v.  Johns,  6  C.  B. 
N.  S.  434. 

Petition  for  rehearing  in  banc. 

The  legislature  has  no  power  to  increase 
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the  amount  of  property  which  a  debtor  may 
claim  as  exempt,  so  as  to  affect  existing 
creditors. 

Ounn  V.  Barry,  15  Wall.  610,  21  L.  ed. 
212;  Edward8  v.  Kearzey,  96  U.  S.  595,  24 
L.  ed.  793;  Skinner  v.  Holt,  9  S.  D.  435,  62 
Am.  St.  Rep.  883,  69  N.  W.  597 ;  Johnson  v. 
Fletcher,  54  Miss.  629,  28  Am.  Rep.  388. 

The  law  existing  when  a  contract  is  made 
enters  into  and  forms  a  part  of  it;  and  this 
is  applicable  as  well  to  the  remedy  as  to  the 
right,  so  that  ^e  impairment  or  taking 
away  of  the  remedy  is  an  impairment  of  the 
obligations  of  a  contract. 

12  Am.  &  £ng.  £nc.  Law,  2d  ed.  p.  167. 

The  burden  of  proof  of  showing  that 
money  claimed  to  be  exempt  under  a  life- 
insurance  policy  is  so  rests  uix)n  the  party 
making  such  claim. 

Hrigga  v.  McCuUough,  36  Cal.  542. 

Messrs,  Mortam,  Honser,  ft  Jones,  for 
respondent : 

The  power  of  the  court  over  its  process  is 
essential  to  the  administration  of  justice, 
and  is  coeval  with  the  common-law  courts, 
and  does  not  by  any  means  depend  upon 
statutory  enactments. 

Sandburg  v.  Papincau,  81  111.  446 ;  8  Enc. 
PI.  &  Pr.  p.  579;  Blair  v.  Compton,  33  Mich. 
414;  Palmer  v.  Gardiner,  77  111.  143;  Jones 
V.  Williams,  2  Swan,  105;  Bryan  v.  Bridge, 
6  Tex.  137. 

If  an  execution  is  levied  upon  exempt 
property  the  levy  may  be  quashed  or  vacated 
on  motion  in  the  court  from  which  the  exe- 
cution issued. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  255; 
Totten  V.  Sale,  72  Ala.  488;  Catron  v.  La- 
fayette County,  125  Mo.  67,  28  S.  W.  331; 
Jacks  v.  Bigham,  36  Ark.  481;  Farrell  v. 
McKee,  36  111.  225;  Finke  v.  Craig,  57  Mo. 
App.  393;  Wilson  v.  Stnpe,  4  G.  Greene, 
551,  61  Am.  Dec.  138. 

The  money  was  exempt  from  the  debts  of 
the  beneficiary. 

Schillinger  v.  Boes,  85  Ky.  357,  3  S.  W. 
427;  Broion  v.  Balfour,  46  Minn.  68,  12  L. 
R.  A.  373,  48  N.  W.  604;  Re  How,  61  Minn. 
217,  63  N.  W.  627 ;  First  Nat,  Bank  v.  How, 
65  Minn.  187,  67  N.  W.  994;  Minn.  Gen. 
Stat.  1894,  S  3312. 

The  estate  of  the  deceased  is  held  in 
trust  only,  by  the  executor  or  administrator 
for  a  limited  period  for  purposes  of  admin- 
istration ;  and  the  court  in  such  cases  will  not 
regard  the  estate,  or  administrator,  or 
executor,  as  the  actual  owner,  but  will  look 
through  and  beyond  this  limited  and 
temporary  right  of  possession  of  the  ad- 
ministrator or  executor  to-  ascertain  the 
real  and  intended  beneficiary  of  the  deceased. 

Pace  V.  Pace,  19  Fla.  438. 

Exemption  statutes  should    be    liberally 
construed. 
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12  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  75,  76, 
and  notes;  Re  McManus,  87  Cal.  294,  10  L. 
R.  A.  567,  22  Am.  St.  Rep.  250,  25  Pac.  413. 

When  a  statute  does  not  exempt  specific 
articles,  but  exempts  money  within  certain 
limits,  property  purchased  with  the  exempt 
money  is  exempt. 

Yates  County  Nat.  Bank  v.  Carpenter,  119 
N.  Y.  550,  7  L.  R.  A.  557,  16  Am.  St.  Rep. 
855,  23  N.  E.  1108;  Pool  v,  Reid,  15  Ala. 
826 :  2  Freeman,  Executions,  3d  ed.  §  235,  p. 
1270. 

Cooper,  C,  filed  the  following  opinion : 

This  action  is  upon  a  promissory  note  for 
$1,000,  dated  October  5,  1899,  signed  by  J. 
F.  Jenkins  and  his  wife,  Annie  J.  Jenkins. 
J.  F.  Jenkins  died  intestate,  and  respondent, 
Annie  J.  Jenkins,  is  his  surviving  widow. 
After  the  action  had  been  commenced,  a  writ 
of  attachment  was  issued  and  levied  upon 
$1,020.57  on  deposit  in  the  Citizens*  National 
Bank  of  Los  Angeles  to  the  credit  of  respond- 
ent, Annie  J.  Jenkins.  The  court  made  an 
order,  after  notice,  and  on  motion  of  respond- 
ents, setting  aside  the  levy  of  said  writ,  and 
dissolving  it  as  to  the  money  so  on  deposit 
with  said  bank.  This  appeal  is  from  the  order 
so  made. 

The  principal  question  is  as  to  whether  or 
not  the  said  money  was  subject  to  the  debts 
of  respondent,  Annie  J.  Jenkins,  or  exempt 
from  execution  against  her.  At  the  time  of 
his  death,  J.  F.  Jenkins  was  the  owner  and 
holder  of  three  full  paid-up  life-insurance 
policies  upon  his  own  life,  two  of  which 
(one  for  $99  and  one  for  $1,385)  were  pay- 
able to  respondent,  Annie  J.  Jenkins,  and 
one  of  which  (for  $982.50)  was  payable  to 
the  estate  of  deceased,  his  administrators, 
or  executors.  The  estate  of  said  deceased 
was  duly  probated,  and  the  $982.50  in- 
surance collected,  which  constituted  the  en- 
tire estate,  and  of  which  there  remained 
$539.45  after  paying  costs  and  expenses  of 
administration.  This  was  set  apart  to  tho 
sur\-iving  widow,  Annie  J.  Jenkins,  as  ex- 
empt from  execution,  imder  §  1465,  Code 
Civ.  Proc.  The  proceeds  of  all  said  policies 
were  deposited  by  respondent,  Annie  J. 
Jenkins,  in  one  account,  to  her  credit  in  said 
Citizens'  National  Bank  of  Los  Angeles. 
She  drew  against  this  account  from  time  to 
time  until  the  date  of  the  le\'y  of  the  attach- 
ment, when  there  remained  the  sum  of  $1,- 
020.27  to  her  credit  in  said  bank. 

"All  moneys,  benefits,  privileges,  or  im- 
munities accruing,,  or  in  any  manner  grow- 
ing, out  of  any  life  insurance,  if  the  annual 
premiums  paid  do  not  exceed  $600,"  are 
exempt  from  execution.  Code  Civ.  Proc. 
subdiv.  18,  §  690.  The  main  contention  of 
appellant  is  that  the  exempticm  extends  only 
against  the  debts  of  the  person   whose   life 
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was  insured,  and  who  paid  the  premiumB 
requisite  to  procure  the  insurance  and  keep 
it  in  force;  and  that  such  exemption  does 
not  continue  after  his  death,  in  favor  of  the 
beneficiary.  In  construing  this  statute,  as 
in  the  oonstruction  of  all  statutes,  it  is  the 
duty  of  the  court  to  arrive  at  the  intent  of 
the  legislature,  if  it  can  be  done,  from  the 
language  used  in  the  statute.  Statutes  ex- 
empting property  from  execution  are  enact- 
ed on  the  ground  of  public  policy,  for  the 
l>enevolent  purpose  of  saving  debtors  and 
their  families  from  want  by  reason  of  mis- 
fortune or  improvidence.  The  general  rule 
now  is  to  construe  such  statutes  liberally, 
i^o  as  to  carry  out  the  intention  of  the  legis- 
lature and  the  humane  purpose  designed  by 
the  lavrmakers.  12  Am.  &  Eng.  £nc.  Law, 
2d  ed.  pp.  75,  76,  and  cases  cited;  Re  Mo- 
Manu8,  87  Cal.  294,  10  L.  R.  A.  567,  22  Am. 
St.  Rep.  250,  25  Pac.  413;  Spenoe  v.  Smith, 
121  Cal.  536,  66  Am.  St.  Rep.  62,  53  Pac. 
053.  Bearing  this  rule  in  mind,  let  us  see 
what  the  l^slature  has  said  as  to  this  mat- 
ter. It  has  said  that,  where  the  annual 
premiums  do  not  exceed  $500,  the  insurance 
moneys  shall  be  exempt  from  execution. 
Here  the  annual  premium  did  not  exceed 
$500.  It  has  said  that  all  moneys  accruing, 
or  in  any  manner  growing,  out  of  any  life 
insurance  shall  be  exempt  from  execution. 
The  money  here  accrued  and  grew  out  of  life 
insurance  upon  the  life  of  deceased.  After 
iiis  death  no  execution  could  issue  against 
him.  The  words  ''exempt  from  execution" 
were  clearly  intended  to  apply  to  the  moneys 
coming  from  the  life  insurance  to  the  hands 
of  the  beneficiary.  It  is  exempt  from 
execution  as  to  all  strangers  or  parties  who 
have  no  claim  to  it,  without  any  provision 
of  statute.  It  was  intended  to  exempt  it 
from  the  debts  of  the  party  to  whom  it  was 
payable,  and  who  procured  title  to  it  by  the 
death  of  the  insured.  It  was  not  the  inten- 
tion that  the  insured  might  die,  leaving  a 
small  insurance  and  a  dependent  family, 
and  that  the  insurance  money  should  be  sub- 
ject to  execution  for  the  debts  of  the  wife, 
even  if  she  is  the  beneficiary  named  in  the 
policy.  The  words  "exempt  from  execution" 
mean  exempt  from  any  execution.  The 
legislature  mentioned  no  class  of  executions, 
and  we  are  not  at  liberty  to  judicially  in- 
sert a  class.  "Exempt  from  execution"  in- 
cludes the  defendant,  Annie  J.  Jenkins,  and 
nppliea  to  plaintiff.  We  have  no  decision  of 
this  court  upon  the  question,  and  the  de- 
(Visions  of  other  courts  do  not  furnish  much 
assistance,  because  the  statute  under  which 
each  decision  was  made  is  different  from 
ours.  In  Kentucky  and  Minnesota,  the  stat- 
utes declare,  in  effect,  that  certain  insurance 
benefits,  reliefs,  etc.,  '^shall  be  exempt  from 
execution,  and  shall  not  be  liable  to  be 
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seized,  taken,  or  appropriated,  by  any  legal 
or  equitable  process,  to  pay  any  debt  or 
liability  of  a  member.''  In  both  these  states 
the  fund  or  relief  is  held  to  be  exempt  from 
execution,  whether  against  the  original 
member,  or  against  any  beneficiary  who  has 
been  paid,  or  is  entitled  to  be  paid,  any 
benefit  falling  within  the  class  described  in 
the  statute.  Sohillinger  v.  Boes,  85  Ky. 
357,  3  S.  W.  427;  Broton  v.  Balfour,  46 
Minn.  68,  12  L.  R.  A.  373,  48  N.  W.  604; 
First  Nat,  Bank  v.  Hoto,  65  Minn.  187,  67  N. 
W.  994.  It  seems  at  least  doubtful  as  to 
whether  or  not  these  decisions  properly  con- 
strue the  statutes  of  these  states.  The  de- 
cisions in  other  states — particularly  in  New 
York — ^hold  similar  language  to  create  an 
exemption  only  as  to  the  member  or  in- 
sured. In  New  York  the  language  of  the 
statute  is  that  such  funds  shall  be  exempt 
"from  execution,  and  shall  not  be  liable  to 
be  seized,  taken,  or  appropriated  by  any 
legal  or  equitable  process  to  pay  any  debt 
or  liability  of  such  deceased  member."  Bolt 
V.  *K€yhoe,  30  Hun,  619.  The  Kentucky  and 
Minnesota  cases  are  criticised  by  Freeman 
in  his  work  on  Executions,  3d  ed.  vol.  2,  § 
2346.  But  the  author  says,  in  speaking  of 
the  language  of  the  statutes  in  those  states : 
"If  these  statutes  stopped  with  the  words 
'exempt  from  execution,' there  would  be  no 
doubt  of  the  exemption  in  favor  of  the 
beneficiary;  but  the  additional  words  in  the 
statute  indicate  that  the  l^slature  had  in 
mind  merely  the  debts  or  other  liabilities  of 
members  of  the  association  in  question,  and 
hence  that,  after  the  benefit  was  received 
by  a  person  other  than  a  member,  it  would 
be  subject  to  the  usual  laws  relating  to  ex- 
ecutions." In  our  Code  the  statute  stops 
with  the  words  "exempt  from  execution." 
Under  our  statute,  necessary  household  and 
kitchen  furniture  is  exempt  from  execution ; 
and,  if  the  wife  succeeds  to  such  furniture, 
it  is  equally  exempt  as  to  her  debts.  The 
farming  utensils  or  implements  of  husband- 
ry of  the  judgment  debtor  are  exempt,  and, 
if  the  son  should  take  them  under  the  will 
of  his  father,  following  his  father's  occu- 
pation, they  would  still  be  exempt  as  to  the 
son's  debts.  Equally  true  as  to  the  insur- 
ance money  in  controversy  herein.  If  it  had 
come  to  J.  F.  Jenkins  in  his  lifetime,  it  is 
conceded  that  it  would  have  been  exempt  as 
to  his  debts.  It  came  to  his  wife  as  his 
beneficiary,  and  is  equally  exempt  as  to  her 
debts. 

As  to  the  policy  payable  to  and  collected 
by  the  estate,  the  estate  was  the  beneficiary, 
and  the  money  was,  for  the  reasons  before 
stated,  exempt  from  execution.  It  was  there- 
fore assets  of  the  deceased  exempt  from  exe- 
cution, and  was  properly  set  apart  to  the 
widow  as  being  so  exempt.    Code  Civ.  Proc, 
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§  1405;  Re  Miller,  121  Cal.  353,  53  Pac.  906. 
The  administrator  or  executor  is  not  the 
owner  of  any  part  of  the  estate.  He,  in  his 
official  character,  only  holds  it  in  trust  for 
the  parties  entitled  to  it,  subject  to  the  pur- 
poses of  administration.  The  title  to  the  in- 
surance money  came  to  respondent,  Annie  J. 
Jenkins,  through  the  estate,  and  under  the 
order  setting  it  apart,  and  vested  the  title 
in  her  as  effectually  as  if  she  had  been 
named  as  the  beneficiary  of  the  policy.  We 
can  see  no  reason  why  the  insurance  money 
coming  to  her  directly  as  beneficiary  should 
be  exempt  from  execution,  and  not  that 
coming  to  her  indirectly  through  the  estate 
and  the  order  setting  it  apart.  In  either 
case  it  is  exempt  from  execution.  In  one 
case  the  instrument  of  life  insurance  gives 
her  the  title;  in  the  other,  the  law  gives  it 
to  her.  The  statute  provides  that  all  prop- 
erty exempt  from  execution  shall  be  set 
apart  for  the  use  of  the  surviving  husband 
or  wife.  Code  Civ.  Proc.  §  1465.  If  it  is  ex- 
empt from  execution  before  being  set  apart, 
it  does  not  cease  to  be  so  the  moment  it  is 
set  apart.  The  widow  takes  the  family  al- 
lowance by  order  of  the  court.  After  it  is 
paid  to  her,  it  cannot  be  seijsed  on  execution 
for  her  prior  debts  and  diverted  frota  the 
support  of  the  family.  The  principle  is  ful- 
ly discussed  in  regard  to  a  homestead  set 
apart  for  the  family  in  Keyea  v.  Cyrus,  100 
Cal.  322,  38  Am.  St.  Rep.  296,  34  Pac.  722. 
It  was  there  held  that  the  provision  for  set- 
ting apart  exempt  property,  including  a 
homestead,  was  for  the  protection  and  sup- 
port of  the  family.  Tlie  court  said:  "The 
authority  given  to  the  court  in  the  first  part 
of  §  1465  to  set  apart  for  the  family  *all 
the  property  exempt  from  execution,  includ- 
ing the  homestead  selected,'  implies  that  the 
property,  when  set  apart,  is  exempt  from 
execution.  ...  A  homestead  may  be 
sot  apart  to  the  widow,  even  though  the 
estate  be  insolvent,  and  the  property  so  set 
apart  constitute  the  entire  estate  of  the  de- 
cedent; but,  if  the  homestead  thus  set  apart 
to  her  could  be  immediately  taken  in  exe- 
cution by  one  of  her  creditors,  it  would  fail 
to  be  available  for  her  use  or  support,  and 
it  might  happen  that  her  creditor  would  fare 
better  than  a  creditor  of  the  decedent  whose 
money  had  perhaps  been  used  to  purchase 
the  very  property  so  set  apart."  In  Barnum 
v.  Boughton,  55  Conn.  117,  10  Atl.  514,  it 
was  held  that  money  paid  to  the  widow,  as 
an  allowance  for  her  support,  through  the 
probate  court,  could  not  be  taken  or  attached 
by  one  of  her  creditors.  The  court  said: 
"She  could  neither  ask  nor  receive  it  for  the 
payment  of  her  debts.  The  probate  court 
could  not  grant  it  for  that  purpose.  .  .  . 
If  one  allowance  can  be  intercepted,  so  can 
every  other,  for,  if  the  door  is  opened  for 
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one  creditor,  it  cannot  be  closed  against  any, 
and  the  entire  estate  might  thus  be  diverted 
from  its  legal  destination.  The  law  will  not 
permit  the  instant  necessities  of  the  widow 
and  the  ultimate  rights  of  the  creditors  of 
the  estate  to  be  postponed,  in  its  name,  to 
the  demands  of  her  creditors."  So  in  this 
case  the  court  will  not  allow  the  insurance 
money  which  is  exempt  from  execution  as 
to  the  creditors  of  the  estate  to  be  taken  by 
the  creditors  of  the  wido\(:.  It  is  equally 
exempt  as  to  them. 

Appellant  contends  that  by  the  deposit  of 
the  money  in  the  bank  the  money  lost  its 
identity,  and  that  thereafter  the  bank  owed 
Annie  J.  Jenkins  the  money ;  that  the  debtor 
thus  voluntarily  parted  with  the  money 
which  was  exempt,  and  acquired  in  lieu 
thereof  a  credit  due  by  the  bank.  Such  con- 
struction would  seem  to  be  unreasonable, 
and  no  authority  is  cited  which  supports  it. 
It  is  true  that,  in  one  sense,  by  the  deposit 
the  relation  of  debtor  and  creditor  was  cre- 
ated as  between  the  bank  and  Mrs.  Jenkins : 
but  she  put  the  exempt  money  in  the  bank. 
She  regarded  it  as  money  in  the  bank.  She 
expected  to,  and  did,  draw  it  as  she  needed 
it.  The  bank  did  not  give  her  the  identical 
pieces  of  money  that  she  deposited,  but  it 
gave  her,  as  she  drew  upon  it,  money  equal 
in  value  and  kind.  She  was  not  required  to 
keep  the-  money  buried,  or  in  her  stocking, 
in  order  to  have  it  remain  exempt.  If  the 
appellant's  theory  is  correct,  she  could  not 
have  p^id  a  $5  grocery  bill  with  a  $20  piece, 
receiving  $15  in  change,  without  the  risk  of 
having  the  $15  attached.  The  law  does  not 
require  such  absurdity.  The  cases  cited  by 
appellant  arose  imder  the  United  States 
pension  laws,  and  are  not  in  point.  The 
section  of  the  Revised  Statutes  construed 
provides:  "No  sura  of  money  due,  or  to  be- 
come due,  to  anv  pensioner,  shall  be  liable 
to  attachment,"  etc.  The  courts  have  coi-^ 
rectly  held  that  the  section  only  protected 
the  money  while  due  or  in  course  of  trans- 
mission to  the  pensioner.  Money  due,  or  to 
become  due,  is  designed  to  protect  the 
amount  of  the  pension  until  it  reaches  the 
hands  of  the  pensioner.  It  is  then  no  longer 
money  due,  or  to  become  due.  Our  statute 
exempts  the  money,  and,  although  deposited 
in  the  bank,  it  is  stilt  money  and  protected. 
It  has  not  lost  its  identity  because  of  the 
fact  that  the  identical  coins  or  bills  de- 
posited are  not  to  be  returned.  Respondent 
probably  never  saw  any  coins  or  bills,  but 
took  the  checks  which  the  insurance  com- 
pany gave  her  as  evidence  that  it  had  the 
money  for  her,  and  deposited  them  with  the 
bank;  having  the  amounts  credited  in  her 
bankbook  as  evidence  that  she  had  the 
money  in  the  bank.  In  Hibernia  8av,  d  L. 
Soc,  V.  San  Francisco,  139  Cal.  205,  96  Am. 
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St  Rep.  100,  72  Pac.  920,  it  was  held  that 
the  cheeks  or  orders  drawn  upon  the 
Treasurer  or  Assistant  Treasurer  of  the 
United  States,  payable  on  demand,  are  not 
merely  obligations  of  the  United  States,  but 
solvent  credits,  subject  to  taxation.  The 
court  said:  "The  orders  Were  simply  a  con- 
venient mode  of  payment  of  the  obligation. 
They  were,  for  all  practical  purposes,  the 
money-  itself."  So  in  the  case  at  bar  the 
credit  in  the  bank  is,  for  all  practical  pur- 
poses, under  the  exemption  laws,  to  be  re- 
garded as  the  money  itself.  Respondent  had 
the  right  to  have  the  levy  set  aside  upon  the 
exempt  property.  Section  556,  Code  Giv. 
Proc.,  provides  that  the  writ  may  be  dis- 
charged when  the  same  was  improperly  or 
irregularly  issued.  This  was  not  a  dis- 
solution of  the  writ  of  attachment,  but  an 
order  setting  aside  the  levy  as  to  the  ex- 
empt property.  It  would  be  strange  if  a 
court  were  so  impotent  that  it  could  not  set 
aside  the  erroneous  levy  of  its  own  writ 
upon    €x<>mpt   propertj'.      Any    other     rule 


would  compel  the  injured  party  to  bring  a 
suit  for  damages,  which  not  only  would  lead 
to  delay,  but  might  in  the  end  prove  futile. 
Courts  have  power  over  their  own  process, 
and  to  set  aside  a  levy  of  a  writ  of  attach- 
ment or  execution  upon  exempt  property.  2 
Freeman,  Executions,  §  271;  8  Enc.  PI.  & 
Pr.  p.  579,  and  cases  cited;  Sandburg  v. 
Papineau,  81  111.  446. 

It  follows  that  the  order   should   be   af- 
firmed. 

We  concur:     Gray,  C;  Sllllt]^  C. 

Per  Curiam  t 

For  reasons  given  in  the  foregoing  opin- 
ion, the  order  %8  affirmed, 

MoFarland,  Henshaw,  and  IiorlKan, 

JJ.,  concur. 

Petition    for    rehearing    in    banc    denied 
February  16,  1905. 
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Ne  PETITION  OF  PACIFIC  MAIL  STEAM- 
SHIP COMPANY  for  Limitation  of  Lia- 
bility Arising  out  of  Loss  of  the  City  of 
Kio  de  Janeiro. 

(64  C.  C.  A.  410,  130  Fed.  7G.) 

1.  A  ■teamsblp  company  la  not  entitled 
to  n  limitation  of  Its  liability  for 
loiia      of     passengrera      and      baKurase 

through  the  sinking  of  its  vessel,  where  Its 
crew  coald  not  understand  the  language  of 
its  officers,  and  were  not  drilled  in  the  launch- 
ing of  the  boats,  so  that  after  the  accident 
but  one  boat  was  successfully  launched,  al- 
though there  was  time  enough  to  launch  them 
all  had  proper  orders  1)een  given  and  obeyed, 
and  the  statute  provides  that  no  steamer 
carrying  passengers  shall  depart  from  any 
port  anless  she  shall  have  In  her  service  a 
full  eomplement  of  licensed  officers,  and  a 
full  crew  sufficient  at  all  times  to  manage  the 
vesseL 

2.  Tbe  doctrine  of  felloiv  aervlce  tvlll 
not  defeat  tbe  liability  of  a  steam- 
Mblp  company  for  death  of  a  member  of 
the  crew  through  the  sinking  of  the  vessel,  al- 
though the  cause  of  the  accident  was  the  neg- 
ligence of  the  master  and  pilot,  where  the 
loH8  of  life  was  due  to  Inability  to  launch 
the  boats  because  of  insufficiency  of  the 
crew  in  that  they  could  not  understand  the 
language  of  the  officers,  and  had  not  been 
drilled  in  lowering  the  1>oats. 

(May  2,  1904.) 


NOTO. — For  another  case  in  this  series  as  to 
when  steamship  company  cannot  take  advan- 
tage Of  statute  permitting  limitation  of  liabil- 
ity, see  Weisshaar  v.  Kimball  S.  S.  Co.  05  L.  R. 
A.  84. 
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CROSS-APPEALS  from  a  decree  of  the 
District  Court  of  the  United  States  for 
the  Northern  District  of  California  limiting 
the  liability  of  petitioner  for  loss  of  life 
through  the  sinking  of  one  of  its  steam- 
ships; the  petitioner  excepting  to  so  much 
of  the  decree  as  held  it  liable  for  a  greater 
sum  than  it  contended  for;  and  persons 
claiming  damages  excepting  to  so  much  as 
permitted  a  limitation  of  liability.  Reversed 
on  appeal  of  paaaengera. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Qilhert  and  Rosa,  Circuit 
Judges,  and  Hawley,  District  Judge. 

Mr.  William  Deiunan,  for  passengers, 
appellants: 

In  order  to  limit  its  liability,  the  peti- 
tioner has  resting  upon  it  the  burden  of 
proving  that  the  '^damage  or  injury  done, 
occasioned,  or  incurred,"  shall  be  done  with- 
out the  privity  or  knowledge  of  such  owner 
or  owners. 

U.  S.  Rev.  Stat.  §  4283,  U.  S.  Comp.  Stat. 
1901,  p.  2943. 

The  words  "sutBcient  at  all  times  to 
manage  the  vessel"  include  the  time  when 
the  lifeboats  should  be  launched  to  save  the 
passengers  at  the  wrecking  of  the  vessel; 
and  the  owners  failed  to  supply  a  crew  suf- 
ficient for  such  an  occasion. 

Kimball  v.  Tucker,  10  Mass.  195;  The 
Lady  Pike  {Oermania  Ina,  Co,  v.  The  Lady 
Pike)  21  Wall.  12,  22  L.ed.  502;  The  Gentle- 
man, Olcott,  115,  Fed.  Cas.  No.  5,324;  Tait 
V.  Levi,  14  East,  482;  Paraona  v.  Empire 
Tranap,  Co,  49  C.  C.  A.  302,  111  Fed.  208. 
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The  burden  of  proof  is  on  the  owners  to 
show  that  the  loss  of  life  could  not  possibly 
arise  from  the  insufficiency  of  the  crew. 

The  Pennsylvania  {The  Pennsylvania  v. 
Troop)  10  Wall.  136,  22  L.  ed.  151;  Riche- 
lieu d  O.  Nov,  Co.  v.  Boston  Marine  Ins. 
Co.  136  U.  S.  415,  34  L.  ed.  401,  10  Sup.  Ct. 
Rep.  934;  The  Guildhall,  58  Fed.  800;  The 
Annie  Faxon,  21  0.  C.  A.  366,  44  U.  S.  App. 
591,  76  Fed.  319. 

Messrs.  Gavin  MoNab,  THonuM  Sc 
Oerstle,  W.  P.  HnmplLreyy  R.  H.  Coiu- 
tryman,  W.  H.  WiUitt,  Chiekerins  & 
Gregory,  R,  H.  Cross,  Bien  ft  Jaekson, 
A.  Moreeiitkaly  Corbet  Sc  Goodwin, 
Ckarles  E.  Snook,  and  Roeer  Johnson 
also  for  passengers,  appellants. 

Messrs.  Ckarles  Pace  and  Ward  Mc- 
Allister for  Pacific  Mail  Steamship  Com- 
pany. 

Ross,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  steamship  City  of  Rio  de  Janeiro, 
whose  home  port  was  San  Francisco,  on  en- 
tering the  Bay  of  San  Francisco  on  the  22d 
day  of  February,  1901,  on  one  of  her  return 
trips  from  Hong  Kong  and  intermediate 
ports,  struck  a  reef  of  rocks  near  the  Gold- 
en Gate,  and  within  twenty  minutes  sank 
beneath  the  waters,  carrying  down  a  large 
number  of  her  passengers  and  crew  and  all 
of  her  cargo.  Shortly  thereafter,  to  wit, 
March  19,  1901,  the  Pacific  Mail  Steamship 
Company,  owner  of  the  ship,  filed  in  the 
court  below  its  petition  for  limitation  of 
liability,  alleging  therein  that  the  sinking 
of  the  ship  occurred  by  reason  of  the  perils 
of  the  sea,  and  praying  for  a  limitation  of 
liability,  and  for  the  privilege  of  contest- 
ing any  liability  for  the  losses  that  occurred. 
The  court  below  directed  a  reference  to  its 
commissioner  to  ascertain  and  report  the 
value  of  the  ship  and  freight  pending.  Evi- 
dence was  taken  showing  the  amounts  col- 
lected by  the  petitioner  on  the  ship's  out- 
ward voyage  for  passage  money  and  freight 
and  the  amount  received  and  agreed  to  be 
paid  upon  the  return  voyage.  In  respect 
to  the  question  of  freight  pending,  it  was 
shown  that  all  goods  lost  had  been  shipped 
under  bills  of  lading  containing  these  pro- 
visions: "Freight  for  the  same  to  be  paid 
in  United  States  gold  coin,  said  freight  to 
be  considered  earned,  steamer  or  goods  lost 
or  not  lost  at  any  stage  of  the  entire  trans- 
it. ..  .  The  foregoing  bill  of  lading  is 
issued  subject  to  the  terms  and  conditions 
of  an  act  of  Congress  of  the  United  States 
of  America,  approved  February  13,  1893, 
entitled  *An  Act  Relating  to  Navigation  of 
Vessels,  Bills  of  Lading,  and  to  Certain  Ob- 
ligations, Duties,  and  Rights  in  Connection 
with  the  Carriage  of  Property*  (Acts  of 
09  L.  R.  A. 


52d  Congress,  2d  Session,  page  445,  chap. 
105),  the  provisions  of  which  are  hereby 
made  a  part  hereof,  and  are  deemed  to  con- 
trol and  express  the  contract  of  the  partie^i 
hereto  in  all  cases  where  there  may  be  (if 
there  be  any  such  cases)  a  difference  be- 
tween the  expressed  provisions  of  the  bill  of 
lading  and  the  terms  of  such  act  of  Con- 
gress." 

Based  upon  evidence  introduced  before  the 
commissioner,  that  officer  reported  to  tlie 
court  findings  to  the  effect  that  the  peti- 
tioner was,  and  still  is,  the  sole  owner  of 
the  steamship,  the  value  of  which,  in  it<4 
wrecked  condition,  was  $150;  that  the  voy- 
age which  terminated  in  the  wreck  and  los» 
of  the  ship  began  at  Hong  Kong,  China,  on 
the  22d  day  of  January,  1901;  that  the 
freight  money  collected  at  Hong  Kong  and 
way  ports  for  the  voyage  to  San  Francisco, 
and  that  which  was  to  have  been  collected  at 
the  latter  place,  ''is  earned  and  the  freight 
pending  in  this  cause,"  and  appraising  the 
value  of  the  ship  and  her  freight  pending  as 
follows: 

Steamship  City  of  Rio  de  Ja- 
neiro, and  her  tackle,  apparel, 
machinery,  and  furniture $     150  00 

Freight  and  passage  money  pend- 
ing         24,827  93 


Total  $24,977  93 

The  commissioner  took  no  account  of  the 
freight  or  passenger  money  collected  on  the 
outward  voyage  of  the  ship. 

To  his  report  the  claimant,  Sarah  Guyon, 
administratrix  of  the  estate  of  Henry  Guy- 
on, deceased,  filed  these  exceptions: 

**(I.)  Claimant  excepts  to  the  following 
finding  of  said  report  and  appraisement: 
'I  do  further  find  that  the  voyage  which 
terminated  in  the  wreck  and  loss  of  the 
aforesaid  steamship  at  the  entrance  to  San 
Francisco  harbor  on  the  22d  day  of  Febru- 
ary, 1901,  began  at  Hong  Kong  on  the  22d 
day  of  January,  1901,'  on  the  grounds:  (a) 
That  there  is  no  evidence  before  the  commis- 
sioner to  show  that  the  said  voyage  began 
at  Hong  Kong,  China,  (b)  That  the  evidence 
conclusively  established  that  the  voyage  for 
which  the  freight  was  pending  at  the  time 
of  the  said  wreck  began  at  San  Francisco 
on  or  about  December  14,  1900,  and  extended 
through  the  ports  of  Honolulu,  Yokohama, 
Kob^,  Nagasaki,  Shanghai,  to  Hong  Kong, 
and  return  to  San  Francisco^  touching  at 
the  same  ports  in  the  reverse  order. 

"(II.)  Claimant  excepts  to  the  following 
finding:  'I  do  further  find  the  freight  and 
passage  money  pending  for  the  aforesaid 
voyage  to  be  the  sum  of  $24,827.93/  on  the 
grounds:  (a)  That  the  term  'aforesaid  voy- 


1901 


Re  Paoifio  Mail  Steamship  Co. 


73 


age'  is  ambiguous,  and  that  it  cannot  be 
detennined  therefrom  whether  the  said  term 
applies  to  the  voyage  on  which  the  City  of 
Rio  de  Janeiro  was  wrecked,  or  whether  it 
refers  to  the  portion  of  the  voyage  begin- 
ning at  Hong  Kong  Janiiary  22,  1901 ;  claim- 
ant admitting  the  said  sum  to  be  the  freight 
pending  for  the  latter,  but  excepting  to  the 
said  sum  as  a  finding  of  the  freight  for  the 
entire  voyage,  (b)  That  the  evidence  con- 
clusively shows  the  freight  pending  for  the 
voyage  on  which  the  City  of  Rio  de  Ja- 
neiro was  wrecked  to  have  been  $55,412.95. 
''(III.)  Claimant  excepts  to  the  follow- 
ing finding  and  appraisement:  'I  do  fur- 
ther appraise  the  value  of  the  said  steam- 
ship and  her  freight  pending  as  follows: 

''Steamship  City  of  Rio  de  Ja- 
neiro, her  tackle,  apparel,  and 
furniture   $      150  00 

Freight  arid  passage  money 
pending • 24,827  93 


Total  $24,977  93 

" — On  the  grounds:  (a)  That  the  evidence 
conclusively  shows  that  the  venture  in 
which  claimant  was  interested  was  the  send- 
ing of  the  City  of  Rio  de  Janeiro  on  a  voy- 
age from  San  Francisco  to  Asiatic  ports 
and  return  to  carry  for  hire  passengers, 
freight,  and  mails,  and  that  the  freight 
pending  for  the  portion  of  the  voyage  from 
San  Francisco  to  Hong  Kong,  amounting  to 
$30,202.11,  should  be  added  to  the  $24,827.- 
97  earned  on  the  homeward  trip  of  the  voy- 
age; making  the  total  appraisement  for  the 
freight  pending  $q5,040.04.  (b)  That  the 
evidence  shows  conclusively  that  the  value 
of  the  ship  after  the  wredc  was  $500,  and 
that  this  sum  should  be  included  in  the 
said  appraisement,  (c)  That  the  appraise- 
ment of  the  said  vessel  should  be  amended 
as  follows: 

"Freight  pending  for  venture . .  $65,040  04 
Wreck  $500.00;  boats  $150,00. .  650  00 


Total $55,690  04 

"Wherefore  claimant  prays  that  the  said 
exceptions  to  the  said  report  and  appraise- 
ment be  allowed,  and  that  the  said  appraise- 
ment be  recommitted  to  the  said  commis- 
sioner, with  instructions  to  amend  the  same 
by  adding  thereto  the  item  of  $30,212.11  as 
for  freight  pending  for  the  outward  trip  of 
the  voyage  on  which  the  said  steamship 
sank,  and  the  item  of  $500  as  for  the  value 
of  the  ship  after  the  wreck." 

The  petitioners  filed  the  following:  "Pe- 
titioners except  to  the  following  finding  of 
said  report  and  appraisement:  'And  that 
69  L.  R.  A. 


which  was  to  have  been  collected  at  San 
Francisco.'  Wherefore  petitioners  pray  that 
the  said  appraisement  be  recommitted  to  the 
said  commissioner,  with  instructions  to 
amend  the  same  by  deducting  the  sum  of 
$13,729.17  for  freight  which  was  to  have 
been  collected  at  San  Francisco." 

All  of  the  exceptions  were  overruled.     / 

Various  claims  having  been  filed  for  dam- 
age by  reason  of  loss  of  life  and  for  loss  of 
goods,  baggage,  etc.,  the  cause  came  on  for 
trial  before  the  court  upon  its  merits.  The 
court  found  and  held  that  the  sinking  of 
the  ship  was  not  due  to  any  peril  of  the 
sea,  but  to  the  gross  negligence  of  her  mas- 
ter and  pilot;  after  which  the  petitioner 
ipoved  for  a  reduction  of  the  bond  so  far  as 
it  represented  freight  pending,  which  motion 
was  denied. 

In  and  by  its  final  decree  the  court  below 
awarded  damages  to  various  of  the  claim- 
ants who  were  representatives  of  lost  pas- 
sengers, or  who  had  themselves  suffered  in- 
jury, in  amounts  aggregating  $35,125,  but 
limited  the  liability  of  the  petitioner  for 
such  damages  to  the  sum  of  $24,977.93,  with 
interest  thereon  from  March  19,  1901,  which 
sum,  with  .interest,  was  directed  to  be  paid 
into  the  registry  of  the  court  within  ten 
days,  and  to  be  apportioned  among  the  va- 
rious claimants  to  whom  damages  were  so 
awarded  after  the  payment  out  of  such  fimd 
of  all  the  costs  of  the  proceeding  except  the 
cost  incurred  in  the  proceedings  relating  to 
the  appraisement  of  the  steamship  and  her 
freight  pending,  which  the  petitioner  was 
directed  to  pay.  The  court  held  against  the 
claims  of  Clara  Barwick,  and  Ruth  Miller 
as  executrix  of  the  estate  of  Sarah  Wake- 
field, deceased. 

From  the  decree  various  of  the  claimants, 
as  also  the  petitioner,  have  appealed.  The 
ground  of  the  petitioner's  appeal  is  that, 
inasmuch  as  the  court  below  found  and  held 
that  the  loss  occurred  solely  by  reason  of 
the  negligence  of  the  ship's  officers,  and  not 
by  reason  of  any  peril  of  the  sea,  it  erred 
in  holding  that  pending  freight  included 
either  any  prepaid  freight  or  prepaid  pas- 
sage money,  or  any  uncollected  and  uncol- 
lectible or  unearned  freight,  and  that,  in- 
stead of  limiting  the  liability  of  the  ship 
to  $24,977.93,  it  should  have  been  limited 
to  the  sum  of  $4,483.53,  which  latter  sum, 
it  is  contended  on  the  part  of  the  petitioner, 
is  the  aggregate  amount  of  the  value  of  the 
ship  and  her  freight  pending.  The  main 
ground  of  the  appeal  of  those  of  the  claim- 
ants whose  appeal  is  from  that  portion  of 
the  final  decree  adjudging  "that  the  liabil- 
ity of  the  Pacific  Mail  Steamship  Company 
for  said  damages  be  and  hereby  is  limited 
to  the  sum  of  $24,977.93  and  interest  there- 
on from  March  19,  1901,"  is  that  the  crew 
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of  the  lost  steamship  "spoke  and  understood 
only  the  language  of  a  race  and  nation  dif- 
ferent from  the  officers  immediately  in  com- 
mand over  them  in  the  launching  of  the  life- 
boats on  said  vessel,  and  that  they  could 
not  speak  or  understand  the  commands  of 
said  officers,  and  that  they  had  never  been 
drilled  in  the  launching  of  the  lifeboats  to 
train  them  to  launch  the  same  without  com- 
mands, and  that  the  said  crew  was  there- 
fore not  sufficient  at  all  times  to  man  said 
steam  vessel  carrying  passengers,  and  that 
the  injury  to  claimants  arose  from  said  in- 
sufficiency," and  "that  the  officers  of  said 
City  of  Rio  de  Janeiro  in  command  of  her 
eleven  lifeboats  could  not  speak  any  lan- 
guage which  the  members  of  the  crew  im: 
mediately  imder  their  command  in  launch- 
ing said  boats  could  understand,  which  said 
crew  had  not  been  trained  in  launching  said 
boats,  and  therefore  that  said  Pacific  Mail 
Steamship  Company  has  not  supplied  a  full 
complement  of  officers  sufficient  at  all  times 
to  manage  a  steam  vessel  carrying  passen- 
gers, and  that  the  injuries  to  the  claimants 
arose  through  said  insufficiency." 

It  is  apparent  that,  if  this  position  of  the 
claimants  is  well  founded,  the  petitioner  is 
not  entitled  to  any  limitation  of  its  liabil- 
ity, the  questions  presented  on  its  appeal 
become  immaterial,  and  the  claimants  to 
whom  damages  were  awarded  by  the  court 
below  will  be  entitled  to  judgment  for  the 
full  amoimts  so  awarded  them,  together 
with  their  costs,  whether  the  voyage  on 
which  the  disaster  occurred  should  include 
the  round  trip  from  San  Francisco  to  Hong 
Kong  and  back,  as  contended  on  the  part  of 
the  claimants,  or  is  limited  to  the  return 
trip  from  Hong  Kong  to  San  Francisco,  as 
contended  on  the  part  of  the  petitioner.  The 
record  shows  that  the  disaster  occur  red  about 
half  past  5  o'clock  of  the  morning  of  Febru- 
ary 22,  1901.  The  fog  was  so  dense  that  the 
day  afforded  no  light.  It  was  very  dark,  but 
the  water  was  smooth,  and  there  was  but 
little,  if  any,  list  to  the  ship  as  she  sank, 
which  she  did  in  twenty  minutes  from  the 
time  of  striking  the  rocks.  She  carried  211 
persons  and  II  lifeboats,  3  of  which  were 
swung  by  davits  from  the  sides  of  the  ship, 
and  8  of  which  were  on  skids  on  the  roofs 
of  the  deckhouses.  Their  equipment  and  the 
apparatus  for  laimching  them  was  good.  The 
evidence  is  that  under  such  conditions  five 
minutes  was  ample  time  for  the  lowering 
of  the  boats.  It  further  shows  that  there 
was  no  panic  among  the  passengers  or  crew; 
that  the  passengers  behaved  well;  and  that 
the  captain,  immediately  upon  the  ship's 
striking  the  rocks,  sounded  the  alarm,  and 
called  the  crew  to  the  boats.  Each  of  the 
boats  was  commanded  by  a  white  officer, 
and  manned  by  a  part  of  the  Chinese  crew. 
C9  L.  R.  A. 


Yet  but  three  of  the  eleven  boats  were  low- 
ered into  the  water,  one  of  which  (the  aft 
quarter  boat  No.  10)  was  lowered  by  Offi- 
cer Coghlan  and  the  ship's  carpenter,  and 
but  three  of  the  hundred  and  odd  passen- 
gers that  the  ship  carried  were  taken  into 
any  boat.  There  must,  in  the  very  nature  of 
things,  have  been  some  paramount,  control- 
ling cause  for  all  this.  And  that  cause,  we 
think,  is  very  easily  to  be  seen.  It  was  not 
merely  for  the  reason  that  the  men  depended 
upon  to  man  the. boats  were  Chinese.  To 
the  contrary,  the  evidence  is  that  the  Chi- 
nese make  excellent  sailors. 

We  extract  the  following  from  the  testi- 
mony of  Capt.  Seabury,  a  most  competent 
and  experienced  mariner,  and  who,  at  the 
time  of  giving  his  testimony  in  this  cause, 
had  completed  his  sixty-fifth  round  voyage 
from  San  Francisco  to  the  Orient  for  the 
petitioner: 

A.  Every  time  I  have  been  to  sea  on  this 
side  of  the  continent,  and  every  time  I  have 
liad  a  white  crew,  we  have  always  had 
trouble  with  them  getting  drunk;  especially 
sailing  days.  At  times  at  sea — when  I  ran 
to  Australia,  where  I  made  five  I'oyages — 
twice  we  had  a  white  crew,  and  there  was 
scarcely  a  day  but  I  did  not  have  to  go  to 
the  police  court  on  account  of  some  row  that 
they  made.  I  have  always  found  the  Chi- 
nese crew  obedient,  able  to  do  their  work, 
and  always  on  hand  in  bad  weather,  and 
not  eyeservants.  You  do  not  have  to  watch 
them  in  the  ordinary  run  of  work. 

Q.  During  those  sixty-five  voyages,  Cap- 
tain Seabury,  have  you  ever  encountered  any 
typhoons? 

A,  Y'es,  sir;   two  or  three. 

Q.  And  any  bad  weather? 

A,  Yes,  sir;  I  had  a  very  bad  one  last 
September. 

Q,  At  the  time  did  you  have  a  Chinese 
crew? 

A.  Yes,  sir;  on  this  same  ship. 

Q.  How  did  they  behave  in  time  of  peril  ? 

A,  As  well  as  any  men  could  possibly  be- 
liave.  They  never  stow  away  in  dark  nights 
in  bad  weather.  They  are  always  right 
there,  and  you  can  always  make  sure  of 
them. 

Q.  Have  you  ever  seen  them  in  time  of 
wreck  ? 

A,  1  have  never  been  wrecked,  not  since 
I  have  been  steamshipping.  I  have  in  sail- 
ing schooners.  We  had  pretty  nearly  a 
wreck  on  the  Alaska  in  1879,  and  had  to 
turn  back. 

Q.  With  a  Chinese  crew? 

A.  Yes,  sir. 

Q.  Did  they  behave  well? 

A.  Yes,  sir. 

<J.  How  many  men  have  you  on  the  China 
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now  in  your  crew?  By  the  word  "crew"  I 
uican  Bailors.  I  do  not  mean  men  in  the 
steward's  department,  or  men  in  the  steer- 
age department,  or  men  in  the  fireroom.  I 
mean  crew — sailor  men. 

Mr.  Benman :  I  object  to  the  question  as 
incompetent,  irrelevant,  and  immaterial, 
and  in  no  way  referring  to  the  City  of  Rio 
cle  Janeiro,  the  ship  in  issue. 

A.  Thirty-two. 

Mr.  McAllister;     Q.  Thirty-two  men? 

.1.  Yes,  sir. 

Q.  Can  any  of  those  men  speak  English? 
'  Mr,  Denman:     The  same  objection. 

.4.  All  of  them  can  speak  English.  Some 
cannot  speak  quite  so  well  as  others,  but  all 
of  them  can  understand  when  you  give  them 
an  order  about  the  ship. 

Mr.  McAllister:  Q.  Can  you  give  to  a 
majority  of  that  crew  yourself  an  order  in 
PInglish  to  haul  this  rope,  or  do  this  or  that, 
whatever  you  saw  fit? 

.4.  Yes,  sir. 

Q.  And  would  tlioy  understand  you? 

.4.  Yes,  sir. 

But  how  about  Chinese  sailors,  or  sail- 
ors of  any  other  class  or  race,  who  cannot 
understand  the  orders  that  become  neces- 
sary in  the  course  of  their  duties  because  of 
a  lack  of  knowledge  of  the  language  in 
which  they  have  to  be  given?  That  is  the 
question  we  have  to  consider  and  determine 
here.*  It  is  declared  by  §  4463  of  the  same 
statutes  [U.  S.  Comp.  Stat.  IDOl  p.  3045] 
that  "no  steamer  can-ying  passengers  shall 
depart  from  any  port  imless  she  shall  have 
in  her  service  a  full  complement  of  licensed 
officers  and  full  crew,  sufficient  at  all  times 
to  manage  the  vessel,  including  the  proper 
number  of  watchmen.  But  if  any  such  ves- 
^l  ...  is  deprived  of  the  services  of 
any  licensed  officer,  without  the  consent, 
fault,  or  collusion  of  the  master,  o\\'ner,  or 
any  person  interested  in  the  vessel,  the  de- 
iiciency  may  be  temporarily  supplied,  until 
others  licensed  can   be  obtained." 

It  is,  as  was  said  by  Judge  Hawley  in  Re 
Meyer,  74  Fed.  885,  "the  duty  of  the  own- 
ei-S  of  a  steamer  carrying  goods  and  pas- 
.>engers,  not  only  to  provide  a  seaworthy  ves- 
^I,  but  they  must  also  provide  the  vessel 
with  a  crew  adequate  in  number,  and  com- 
I«tent  for  their  duty  with  reference  to  all 
- s 

^Section  4493  of  the  Revised  Statutes  of  the 
i;nlted  States  (U.  S.  Comp.  Stat.  1901,  p.  3058), 
provides  that  '^whenever  damage  Is  sustained  by 
any  passenger  or  his  baggage  from  explosion, 
tire,  collision,  or  other  cause,  the  master  and 
the  owner  of  such  vessel,  or  either  of  them,  and 
the  vessel,  shall  be  liable  to  each  and  every 
I)er8on  so  Injured,  to  the  full  amount  of  dam- 
age if  it  happens  through  any  neglect  or  failure 
to  comply  with  the  provisions  of  this  title,  or 
through  imown  defects  or  imperfections  of  the 
steaming  apparatus  or  of  the  hull.** 
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the  exigencies  of  the  intended  route;**  not 
merely  competent  for  the  ordinary  duties  of 
an  uneventful  voyage,  but  for  any  exigency 
that  is  likely  to  happen,  such,  for  example^ 
as  unfortunately  did  happen  in  the  present 
case, — ^the  striking  of  the  ship  on  a  reef  of 
rocks, — ^and  the  consequent  imperative  ne- 
cessity for  instant  action  to  save  the  lives 
of  passengers  and  crew.  The  duty  rested 
upon  the  petitioner  to  be  prepared  for  such 
an  emergency,  not  only  by  reason  of  the 
statute  cited,  but  by  the  general  maritime 
law.  In  the  case  of  The  Gentleman,  Olcott; 
115,  Fed.  Cas.  No.  6,324,  it  was  held  that 
the  owners  were  liable  for  furnishing  an  in- 
adequate crew,  which  they  shipped  at  the 
Gambia  river.  West  Africa,  large  enough  in 
numbers,  but  sick  with  fever.  In  Tait  v. 
Levi,  14  East,  482,  it  was  held  that,  where 
the  captain  did  not  know  the  coast,  and  en- 
tered the  enemy's  port,  and  was  captured, 
the  vessel  was  "incompetently  fitted  out," 
because  there  was  no  proper  master  for  the 
purpose  of  the  voyage.  In  Parsons  v.  Em- 
pire, Transp.  Co,  49  C.  C.  A.  302,  111  Fed. 
202,  208,  we  held  that,  where  the  owners  ap- 
pointed an  incompetent  superintendent  to 
manage  ships  in  Alaskan  waters,  they  were 
not  entitled  to  a  limitation  of  liability  for 
loss  arising  from  sending  out  a  barge  in 
wintry  and  stormy  weather.  There  can,  in 
our  opinion,  be  no  doubt  that  the  crew  of  a 
ship  must  be  not  only  sufficient  in  numbers, 
but  also  competent  for  the  duties  it  may  be 
called  upon  to  perform.  The  case  shows 
that  the  City  of  Rio  de  Janerio  left  the 
port  of  Honolulu,  on  the  voyage  under  con- 
sideration, with  a  crew  of  84  Chinamen, 
officered  by  white  men.  The  officers  could 
not  speak  the  language  of  the  Chinese,  and 
but  two  of  the  latter — ^the  boatswain  and 
chief  fireman— could  understand  that  of  the 
officers.  Consequently,  the  orders  of  the  of- 
ficers had  to  be  communicated  either 
through  the  boatswain  or  chief  fireman,  or 
by  signs  and  signals.  So  far  as  appears, 
that  seems  to  have  worked  well  enough  on 
the  voyage  in  question,  until  the  ship  came 
to  grief,  and  there  arose  the  necessity  for 
quick  and  energetic  action  in  the  darkness. 
In  that  emergency  the  crew  was  wholly  in- 
efficient and  incompetent,  as  the  sad  re- 
sults proved.  The  boats  were  in  separate 
places  on  the  ship.  The  sailors  could  not 
understand  the  language  in  which  the  or- 
ders of  the  officers  in  command  of  the  respec- 
tive boats  had  to  be  given.  It  was  too 
dark  for  them  to  see  signs  (if  signs  could 
have  been  intelligibly  given),  and  only  one 
of  the  two  Chinese  who  spoke  English  ap- 
pears to  have  known  anything  about  the 
lowering  of  a  boat;  and  there  had  been  no 
drill  of  the  crew  in  the  matter  of  lowering 
them.     Under  such  circumstances  it  is  not 
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surprising  that  but  three  of  the  boats  were 
lowered,  one  of  which  was  successfully 
launched  by  the  efforts  of  Officer  Coghlan 
and  the  ship's  carpenter,  another  of  which 
was  swamped  by  one  of  the  Chinese  crew 
letting  the  after  fall  down  with  a  run,  and 
the  third  of  which  was  lowered  so  slowly 
that  it  was  swamped  as  the  ship  went  down. 
We  have  no  hesitation  in  holding  that  the 
ship  was  insufficiently  manned,  for  the  rea- 
son that  the  sailors  were  unable  to  under- 
stand and  execute  the  orders  made  impera- 
tive by  the  exigency  that  imhappily  arose, 
and  resulted  so  disastrously  to  life,  as  well 
as  to  property.  It  results  from  what  has 
))een  said  that  the  coprt  below  also  erred 
in  denying  the  appellant  Clara  Barwick's 
claim  made  on  her  own  behalf  and  that  of 
her  minor  children,  for  damages  for  the 
death  of  her  husband,  on  the  ground  that  he 
was  a  fellow  servant  of  the  master  and  pilot 
of  the  ship. 

The  action  of  the  court  in  respect  to  the 


claim  of  Ruth  Miller,  executrix  of  the  es- 
tate of  Sarah  Wakefield,  deceased,  was,  in 
our  opinion,  correct. 

The  judgment  is  reversed,  and  the  cau«e 
remanded,  with  directions  to  the  oourt  below 
to  enter  judgment  against  the  petitioner 
denying  its  application  for  a  limitation  of 
liability,  and  in  favor  of  the  respective 
claimants  for  the  full  amount  of  damages 
it  has  heretofore  awarded  them,  with  inter- 
est and  costs,  and  in  favor  of  the  claimant 
Clara  Barwick  for  such  amount  of  damages 
as  the  court  shall  find  from  the  evidence  al- 
ready taken,  or  that  may  be  taken,  she  is 
entitled  to  by  reason  of  the  death  of  her 
husband,  and  by  reason  of  the  loss  of  his 
personal  effects;  and  against  the  claim  of 
Ruth  Miller,  as  executrix  of  the  estate  of 
Sarah  Wakefield,  deceased,  in  so  tar  as  it 
is  based  upon  her  death. 

Petition  for  writ  of  certiorari  denied  No- 
vember 7,   1904. 
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Samuel  D.  SMITH,  Trustee,  etc.,  of  Alfred 
Smith,  Deceased, 

V, 

C.  Bates  DANA  ei  al. 
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1.  Investment  of  tbe  profit*  of  a  cor- 
poration In  permanent  vrorks  does  not 
capitalize  them,  so  that  upon  the  sale  of  the 
works  the  directors  cannot  distribute  them  as 
a  cash  dividend,  which  will  belong  to  life 
tenants,  and  not  to  remaindermen,  of  the 
stock. 

2.  CnHli  dividends  npon  corporate  stock 
belonir  to  tbe  life  tenants  notwithstand- 
ing they  were  derived  from  the  sale  of  per- 
manent property  in  which  profits  had  been 
invested. 

3.  Tbe  rule  tbat  casb  dividends  on  cor- 
porate stock  go  to  life  tenants^  and 
stock  dividends  to  the  remaindermen,  will  not 
yield  whenever  an  investigation  might  appear 
to  indicate  Its  failure  in  a  given  case  to  ac- 
complish what  might  be  conceived  to  be  exact 
justice,  upon  the  basis  of  some  theoretical 
view  of  the  ultimate  rights  of  persons  assert- 
ing conflicting  successive  stock  interests. 

4.  Iiritbdravval  from  certain  Incidental 
brancbes  of  business  wblcb  a  cor- 
poration bas  been  carrylnir  on  does 
not  make  the  distribution  of  tbe  money  in- 
vested In  them  as  dividends  a  partial  liquida- 
tion which  will  carry  the  dividends  to  the  re- 
maindermen as  against  life  tenants,  where  the 


capital  stock  is  not  Impaired,  and  its  value 
remains  above  par,  and  practically  the  same 
after  the  dividends  as  before. 

(March  9,  1906.) 

CROSS-APPEALS  by  the  respective  de- 
fendants from  a  judgment  of  the  Supe- 
rior Court  for  Hartford  County  in  an  in- 
terpleader proceeding  to  determine  the 
rights  of  life  tenants  and  remaindermen  to 
certain  corporate  dividends.  Reversed  on 
the  appeal  of  the  life  tenants. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charle*  E.  Gross,  for  I.  0.  Bates 
Dana,  life  tenant,  appellant: 

Cash  dividends  ai*e  income,  and  go  to  the 
life  tenant,  and  stock  dividends  arc  capital, 
and  go  to  the  remaindemlan. 

2  Thomp.  Corp.  chap.  35,  art.  5,  §S  2193, 
2199,  2201,  2207,  2208,  2211,  2212,  2222. 

The  law  of  Connecticut  follows  the  gen- 
eral rule. 

Mills  V.  Britton,  64  Conn.  12,  24  L.  R.  A. 
530,  29  Atl.  231 ;  Terry  v.  Eagle  Lock  Co. 
47  Conn.  141;  Brinley  v.  Grot*,  50  Conn. 
66,  47  Am.  Rep.  617;  Hotchkise  v.  Brainerd 
Quarry  Co.  58  Conn.  120,  19  Atl.  521: 
Spooner  v.  PhillipSy  62  Conn.  62,  16  L.  R. 
A.  461,  24  Atl.  524. 

This  rule  is  based  upon  the  absolute  ne- 
cessities of  the  case. 


Note. — As  to  rights  of  life  tenants  and  re- 
maindermen with  respect  to  stock  dividends, 
see  also,  in  this  series.  Spooner  v.  Phillips,  16 
L.  R,  A.  461 ;  and  note;  Hlte  v.  Hlte,  19  L.  R. 
A.  173;  Mills  V.  Britton,  24  L.  R.  A.  536; 
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Prltchctt  V.  Nashville  Trust  Co.  33  L.  R.  A. 
856 ;  McLouth  v.  Hunt,  39  L.  R.  A.  230 :  Qutnn 
V.  Safe  Deposit  &  T.  Co.  53  L.  R.  A.  169 ;  and 
De  Koven  v.  Alsop.  G3  L.  R.  A.  687. 


1905. 


Smith  v.  Dana. 


Brinley  v.  Grou,  50  Conn.  76,  47  Am.  Rep. 
617;  Spooner  v.  Phillipa,  62  Conn.  74,  16 
L.  R  A.  461,  24  Atl.  524;  aibhona  v.  ifafcon, 
136  U.  S.  549,  34  L.  ed.  525,  10  Sup.  Ct. 
Rep.  1067;  Hotohkisa  v.  Brainerd  Quarry 
Co.  68  Conn.  137,  19  Atl.  521. 

The  law  presumes  that  a  dividend  made 
by  a  going  concern  is  made  from  profits. 

'2  Thomp.  Corp.  §  2193. 

The  stockholders  of  the  Holyoke  Water 
Power  Company  never  had  any  title  to,  or 
interest  in,  the  earnings,  property,  or  sur- 
plus  (as  such)   of  the  incidental  plants. 

Gibbons  v.  Mahon,  136  U.  S.  549,  34  L. 
ed.  525,  10  Sup.  Ct.  Rep.  1057. 

They  were  the  sole  property  of  the  water 
power  company,  when  received  were  merged 
with  its  other  assets,  and  whether  they  were 
spent  or  set  aside,  invested  or  paid  out  in 
cash  dividends,  it  is  impossible,  as  well  as 
immaterial,  to  decide. 

2  Thomp.  Corp.  §  2207. 

The  fact  that  these  plants  have  been  in- 
come producing  does  not  make  the  proceeds 
thereof,  when  sold,  capital.  The  capital  of 
the  company  must  be  increased  to  take  up 
such  invested  accumulations. 

Meaara,  Grosrenor  Calkins  and*  Rob- 
ert M.  "Waslibiim,  for  life  tenants,  ap- 
pellants : 

Cash  dividends  are  income,  and  belong  to 
the  life  tenant. 

Minot  V.  Paine,  99  Mass.  101,  96  Am.  Dec. 
705;  Brinley  v.  Grou,  50  Conn.  66,  47  Am. 
Rep.  617;  Milla  v.  Briiton,  64  Conn.  4,  24 
L.  R.  A.  636,  29  Atl.  231;  Bouch  v.  Sproule, 
L.  R.  12  App.  Cas.  385;  Gibbons  v.  Mahon, 
136  U.  S.  549,  34  L.  ed.  526,  10  Sup.  Ct. 
Rep.  1057;  Re  Brown,  14  R.  I.  371,  51  Am. 
Rep.  397 ;  Bichardaon  v.  Biohardaon,  76  Me. 
570,  46  Am.  Rep.  428;  Lord  v.  Brooka,  52 
N.  H.  72;  Re  Kemochan,  104  N.  Y.  618, 
11  N.  E.  149. 

It  is  the  well-settled  policy  of  all  courts 
to  interfere  as  little  as  possible  with  the 
management  of  corporate*  affairs,  an'  to 
establish  plain  and  uniform  rules  to  guide 
persons  in  fiduciary  positions  in  the  man- 
agement of  their  trusts. 

Bouch  V.  Sproule,  L.  R.  12  App.  Cas.  386 ; 
Minot  V.  Paine,  99  Mass.  101,  96  Am.  Dec. 
705;  Richardson  v.  Richardson,  75  Me.  570, 
46  Am.  Rep,  428;  Lyman  v.  Pratt,  183 
Mass.  58,  66  N.  E.  423. 

The  only  exception  to  the  rule  is  that  cash 
dividends  declared  in  liquidation  are  prin- 
cipal, and  belong,  not  to  the  life  tenant, 
but  to  the  remaindermen. 

Gifford  v.  Thompaon,  116  Mass.  478. 

The  courts  are  willing  to  be  guided  by  a 
clear  expression  of  intention  in  the  form 
of  a  vote  of  the  directors  of  a  corporation 
in  declaring  a  dividend. 

Gibbons  ▼.  Mahon,  136  U.  S.  549,  34  L. 
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ed.  525,  10  Sup.  Ct.  Rep.  1057;  Bouoh  v. 
Sproule,  L.  R.  12  App.  Cas.  385;  Hemen- 
way  V.  Hemenway,  181  Mass.  406,  63  N.  E. 
919. 

This  dividend  of  65  per  cent  is  not  a  divi- 
dend in  liquidation,  but  is  income,  and 
should  be  paid  to  the  life  tenants. 

Harvard  College  v.  Amory,  9  Pick.  446; 
Balch  V.  Ballet,  10  Gray,  402;  Reed  v. 
Head,  6  Allen,  174;  Gifford  v.  Thompaon, 
115  Mass.  478;  Hemenway  v.  Hemenvmy, 
181  Mass.  406;  63  Atl.  919;  Second  Univer- 
aaliat  Church  v.  Colegrove,  74  Conn.  79,  49 
Atl.  902;  Davia  v.  Jackaon,  152  Mass.  58, 
23  Am.  St.  Rep.  801,  25  N.  E.  21. 

Mr.  Charles  Welle*  Gross  for  plain- 
tiff. 

Mr,  Edward  I.  Baker,  for  John  M. 
Steele,  Gertrude  D.  Steele,  and  C.  Bates 
Dana,  Remaindermen,  appellants: 

The  gas  plant  was  a  part  of  the  original 
capital  of  the  corporation.  When  the  cor- 
poration invested  its  money  in  the  construc- 
tion of  the  electric-light  plant,  and  later 
in  its  purchase,  the  corporation  permanent- 
ly capitalized  that  money,  and  the  plant  be- 
came a  part  of  the  permanent  capital  of  the 
corporation  just  as  the  gas  plant  had  al- 
ways been;  and  a  distribution  of  that  per- 
manent capital  was  not  a  dividend  of  earn- 
ings. 

The  rule  that  ordinary  cash  dividends  are 
income,  and  stock  dividends  are  principal, 
does  not  apply  to  a  distribution  of  capital. 

Hotchkiaa  v.  Brainerd  Quarry  Co,  58 
Conn.  120,  19  Atl.  521;  Spooner  v.  Phil- 
lips, 62  Conn.  62,  16  L.  R.  A.  461,  24  Atl. 
524;  Heard  v.  Eldredge,  109  Mass.  258,  12 
Am.  Rep.  687;  Gifford  v.  Thompson,  115 
Mass.  478;  Hemenway  v.  HemenuHiy,  181 
Mass.  406,  63  N.  E.  919;  D'Ooge  v.  Leeds, 
176  Mass.  558,  57  N.  E.  1025;  Wheeler  v. 
Perry,  18  N.  H.  307;  Walker  v.  Walker, 
68  N.  H.  407,  39  Atl.  432;  Re  SHllman, 
2  Connoly,  161,  29  N.  Y.  S.  R.  217,  9  N.  Y. 
Supp.  469 ;  Vinton's  Appeal,  99  Pa.  434,  44 
Am.  Rep.  116;  Bouch  v.  Sproule,  L.  R.  12 
App.  Cas.  385. 

Prentiee,  J.,  delivered  the  opinion  of 
the  court: 

The  will  of  Alfred  Smith,  who  died  in 
Hartford,  the  place  of  his  residence,  on  Au- 
gust 12«  1868,  was  on  August  16th  follow- 
ing admitted  to  probate  in  the  court  of  pro- 
bate for  the  district  of  Hartford.  By  the 
will  the  testator  gave  to  trustees  the  sum  of 
$100,000.  By  the  terms  of  the  trust  the 
trustees  were  required  to  pay  over  the  in- 
come to  certain  persons  designated  during 
the  lives  of  three  grandchildren  and  the  sur- 
vivor of  them,  and  upon  the  death  of  the 
last  survivor  to  divide  and  distribute  the 
corpus  in  the  manner  provided.     Each  of 
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the  throe  grandchildren  was  made  the  bene- 
ficiary of  a  share  of  said  income  during  his 
life.  The  defendant  I.  C.  Bates  Dana  is  the 
only  one  of  them  surviving.  Certain  of 
the  other  defendants  are  his  children  and 
the  husband  of  one  of  them.  The  remain- 
ing defendants  are  the  children  of  Alfred 
F.  Dana,  another  of  said  grandchildren.  The 
third  died  childless.  It  is  assumed  and  con- 
ceded by  all  parties  that  these  defendants 
embrace  all  who,  under  the  provisions  of 
the  will,  are,  or  can  become,  entitled  to  share 
in  the  income  of  the  trust  estate,  and  all 
who  are,  or  can  become,  entitled  to  partici- 
pate in  the  division  of  the  corpus  upon  the 
termination  of  the  trust  to  pay  over  income, 
unless  it  be  persons  representing  them  or 
liereafter  born  children  of  said  Bates  Dana. 
The  children  of  Alfred  occupy  the  position 
of  both  life  tenants  and  remainderman.  The 
claim  which  they  here  assert  is  made  in  the 
former  capacity. 

The  will  provided  that,  in  setting  apart 
<!aid  trust  fund  of  $100,000,  there  should  be 
included  therein  300  shares  of  the  stock  of 
the  Holyoke  Water  Power  Company,  which 
the  testator  owned ;  the  same  to  be  taken  for 
that  purpose  at  their  par  value.  That  was 
done.  The  capital  stock  of  said  corpora- 
tion was  then  $350,000.  July,  1877,  said 
capital  was  increased  to  $600,000  by  the 
issue  of  new  stock  subscribed  and  paid  for 
at  par.  The  right  to  subscribe  for  this  new 
issue  was  accorded  to  existing  stockholders 
pro  rata.  The  trustees  sold  the  rights  at- 
taching to  said  300  shares.  In  1803  the 
capital  stock  was  again  increased  to  $1,200,- 
000,  in  the  same  manner  as  before.  At  this 
time  the  trustees  subscribed  for  and  took 
200  shares,  making  their  trust  holdings  500 
shares,  and  sold  the  remaining  rights.  De- 
cember 20,  1002,  the  directors  declared  a 
cash  dividend  of  65  per  cent  payable  De- 
cember 24th  to  stockholders  of  record  De- 
cember 20th.  The  plaintiff,  who  is  the  only 
survivor  of  the  trustees,  received  the  sum  of 
$32,500  as  the  amount  of  said  dividend  upon 
said  500  shares.  This  sum  he  now  holds. 
The  defendants  Bates  Dana  and  the  chil- 
dren of  Alfred  Dana  claim  the  whole  there- 
of as  income  to  which  they  are  entitled.  The 
children  of  Bates  Dana  claim  that  the  whole, 
or  at  least  the  bulk,  of  said  sum  belongs 
to  the  corpus  of  the  trust  estate,  and 
should  be  held  by  the  trustee  as  an  accre- 
tion thereto.  The  trial  court  sustained  this 
claim  with  respect  to  approximately  two 
thirds  of  the  dividend,  and  adjudged  that 
the  balance  be  divided  as  income.  This  con- 
clusion, and  the  reasons  which  tlie  court 
gave  in  support  of  it,  as  well  as  those  which 
counsel  for  said  children  of  Bates  Dana  urge 
in  support  of  their  broader  contention,  re- 
quire for  their  understanding  and  examina- 
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tion  a  statement  of  some  of  the  faeta  which 
enter  into  the  history  of  the  corporation  in 
question,  and  which  serve  to  indicate  the 
source  and  character  of  the  corporate  assets 
which  formed  the  basis  of  the  65  per  cent 
dividend.  Previous  to  1859  the  .Hadley 
Falls  Company,  a  Massachusetts  corpora- 
tion, had  acquired  a  large  tract  of  land 
where  the  city  of  Holyoke  is  now  located, 
and  had  constructed  a  dam  across  the  Con- 
necticut river,  extending  from  South  Had- 
ley, on  the  northeasterly  shore,  to  Holyoke, 
on  the  southwesterly  shore,  of  the  Connecti- 
cut river,  and  had  built  locks  and  canals  at 
Holyoke,  and  had  laid  out  streets,  sites  for 
manufactories,  tenements,  and  residences; 
and  several  factories,  residences,  and  other 
buildings  had  been  erected.  Among  other 
buildings,  said  Hadley  Falls  Company  had 
constructed  a  small  gas  plant,  which  it 
operated.  Subsequently  said  company  went 
into  a  receiver's  hands,  and  the  Holyoke  Wa- 
ter Power  Company,  hereinafter  referred 
to  as  the  Holyoke  company,  was,  in  1859. 
organized  with  a  capital  stock  of  $350,000 
to  purchase  and  take  over  said  property  of 
said  Hadley  Falls  Company.  The  purchase 
was  nfkde,  the  entire  capital  of  the  Holyoke 
company  being  paid  as  the  consideration 
therefor.  The  purpose  of  the  Holyoke  com- 
pany, as  defined  in  the  act  creating  it,  was 
*'of  upholding  and  maintaining  the  dam 
across  the  Connecticut  river  heretofore  con- 
structed by  the  Hadley  Falls  Company  and 
one  or  more  locks  and  canals  in  connection 
with  the  said  dam,  and  of  creating  and 
maintaining  a  water  power  to  be  used  by 
said  corporation  for  manufacturing  and  me- 
chanical purposes,  and  to  be  sold  or  leased 
to  other  persons  or  corporations  to  be  used 
for  like  purposes."  The  charter  gave  the 
corporation  "full  power  and  authority  to 
purchase,  take,  hold,  receive,  sell,  lease,  and 
dispose  of  all  or  any  part  of  the  estate,  real, 
personal,  or  mixed,  with  all  the  water  pow- 
er, water  courses,  water  privileges,  dams, 
canals,  rights,  easements,  and  appurtenances 
thereto  pertaining  or  belonging,  or  there- 
with connected,  or  which  have  at  any  time 
heretofore  belonged  unto,  or  been  the  prop- 
erty of,  the  said  Hadley  Falls  C/Ompany, 
and  any  other  real  estate  that  may  be  re- 
quired for  the  use  of  said  corporation  for 
the  purposes  contemplated  by  this  act."  The 
Holyoke  company  continued  the  manufac- 
ture, sale,  and  distribution  of  gas  by  the 
usual  means  and  methods,  to  supply  the 
needs  of  the  growing  community  which  came 
into  existence  upon  the  site  of  its  property-, 
and  which  in  time  became  the  city  of  Hol- 
yoke, without  other  authority  therefor  than 
was  contained  in  those  portions  of  the  char- 
ter recited  until  1873,  when  special  legis- 
lative  authority  was  obtained.    In  1880  the 
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company  was,  as  required  by  law  of  all  per- 
sons engaged  in  the  generation  and  sale  of 
electricity,  duly  authorized  to  engage  in 
that  business  by  an  order  of  the  board  of 
gas  commissioners.  From  that  date  down 
to  December,  1902,  it  generated  electricity 
for  sale  and  distribution,  erecting  and  main- 
taining a  plant  for  that  purpose.  As  the  re- 
sult of  proceedings  instituted  under  the  pro- 
visions of  chapter  370,  p.  949,  of  the  acts 
of  the  legislature  of  iklassachusetts  of  the 
year  1891,  which  are  in  the  main  similar  to 
those  in  force  in  this  state  regulating  the 
establishment  of  gas  and  electric  plants  by 
municipalities  within  which  there  are  ex- 
isting public  service  plants  of  that  character 
owned  by  private  corporations,  the  city  of 
Holyoke  on  December  15,  1902,  acquired  both 
the  gas  and  electric  plants  of  the  Holyoke 
company;  paying  therefor  the  sum  fixed  by 
the  commission  appointed  for  that  purpose 
by  the  court  under  the  provisions  of  said 
act.  Upon  such  acquisition  the  right  of  the 
Holyoke  company  to  engage  in  the  business 
of  manufacturing  and  distributing  gas  or 
electricity  oeased  by  virtue  of  the  provisions 
of  said  act.  The  amount  so  paid  by  said 
city  to  said  company  was  $721,043.  By  the 
use  of  said  sum  and  other  moneys  of  the  cor- 
poration on  hand,  which  at  the  time  did  ndt 
exceed  $150,000  in  amount,  the  dividend  in 
question,  requiring  the  disbursement  of 
$780,000,  was  paid.  The  actual  cost  to  the 
company  of  the  electric-light  plant  was 
$243,776.34.  Previous  to  the  declaration  of 
said  dividend  of  65  per  cent  the  market 
%'alue  of  the  shares  of  said  company  was 
from  $380  to  $385  per  share.  At  the  time 
of  its  declaration  the  company  held  real 
and  personal  property  amounting  in  value 
to  more  than  $4,000,000  over  and  above  all 
of  its  obligations.  At  the  date  of  the  com- 
mencement of  this  action  the  market  value 
of  the  shares  of  the  company,  as  evidenced 
by  the  sale  of  a  few  shares  of  said  stock,  ap- 
peared to  be  from  $315  to  $325  per  share. 
All  sums  derived  from  the  issue  of  stock 
have  gone  into  the  general  treasury,  and 
there  become  mingled  with  the  other  funds 
of  the  company.  No  separation  of  funds 
has  been  made,  and  it  is  impossible  to  trace 
the  funds  derived  from  any  one  source  so 
as  to  follow  them  into  any  distinct  invest- 
ments. For  many  years  the  company  has 
paid  regular  dividends  of  10  per  cent  per 
annum.  Between  February  1,  1899,  and 
January  15,  1901,  it  paid  extra  dividends 
amounting  to  90  per  cent  of  the  capital 
stock. 

The  present  contention  between  those  who 
stand  in  the  relation  of  life  tenants  and  re- 
maindermen to  trust  funds  invested  in 
stocks  presents  the  oft-recurring  question 
as  to  the  rights  of  persons  occupying  those 
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relations  to  participate  in  the  benefits  of 
a  distribution  to  stockholders  of  the  assets, 
or  some  portion  of  the  assets,  of  the  corpo- 
ration. In  the  present  case  a  solvent  and 
going  corporation,  whose  capital  was  un- 
dergoing no  reduction  in  amount,  declared 
a  dividend  payable  and  paid  in  cash.  Life 
tenants  of  stock  held  in  trust  claim  to  be 
entitled  to  the  dividend  payment  as  Income. 
Remaindermen  claim  that  it  should  go  to 
augment  the  capital  accoimt  of  the  trust 
estate.  In  Minot  v.  Paine,  99  Mass.  101, 
96  Am.  Dec.  705,  the  necessity  of  some 
plain  and. simple  rule  which  in  situations 
like  the  present,  frequently  arising,  should 
serve  to  guide  trustees  in  the  discharge  of 
their  duties,  and  cestuia  que  trust  in  the 
determination  of  their  rights,  without  a 
resort  to  harassing  and  expensive  litigation, 
was  expressed,  and  such  a  rule  formulated. 
This  rule  made  the  character  of  the  divi- 
dend the  test.  Cash  dividends,  it  was  said, 
should  be  regarded  as  income,  and  stock 
dividends  as  capital.  It  was  not  pretended 
that  this  rule,  which  has  been  commonly 
known  as  the  Massachusetts  rule,  was  the 
ideal  rule  of  reason;  nor  have  the  courts 
of  high  authority  which  have  given  their 
approval  of  it  ever  claimed  it  to  be  such, 
or  one  which  would  accomplish  exact  justice 
under  all  circumstances.  What  has  been 
claimed  for  it  is  that  its  general  appli- 
cation— at  least  if  due  regard  be  had  for  the 
substance  and  intent  of  the  transaction — 
would  prove  more  beneficent  in  its  conse- 
quences, and,  on  the  whole,  lead  to  results 
more  closely  approximating  to  what  was 
just  and  equitable,  than  woul(f  the  appli- 
cation of  any  other  rule,  or  any  attempt  to 
go  behind  the  declaration  of  the  dividend 
to  search  out  and  discover  the  equities  of 
each  case  according  to  some  theoretical 
ideal.  Gibbons  v.  Mahon,  136  U.  S.  549,  34 
L.  ed.  525,  10  Sup.  Ct.  Rep.  1057 ;  Richard- 
son V,  Richardson,  75  Me.  570,  46  Am.  Rep. 
428;  Rand  v.  Hubbell,  115  Mass.  461,  15 
Am.  Rep.  121;  D*Ooge  v.  Leeds,  176  Mass. 
558,  57  N.  E.  1026;  Lyma/n  v.  Pratt,  18.3 
Mass.  61,  66  N.  E.  423.  The  necessity  for  a 
rule  which  should  serve  as  a  guide  and  pro- 
tection to  trustees  in  the  performance  of 
their  duties  is  apparent.  The  advantages  of 
one  which  would  make  ceaseless  litigation, 
with  its  attendant  harassment  and  expense, 
unnecessary,  are  no  less  so.  The  uncertainty 
and  difficulties  attending  any  attempt  at  ar- 
riving at  the  true  equities  between  parties 
respectively  asserting  income  and  capital 
interests  in  the  proceeds  of  a  dividend  de- 
clared are  not  so  readily  appreciated.  It 
requires,  however,  but  slight  reflection  to 
discover  the  magnitude  of  the  obstacles  to  be 
surmounted,  and  the  impossibility  which 
must  oftentimes  be  met,  whereby    the    ju- 
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dicial  search  for  precise  equities  necessarily 
becomes  resolved  into  a  speculation  and  a 
j?uess.  There  exists  the  ever-present  diffi- 
culty of  tracing  financial  results  to  their 
source,  and  of  distinguishing  between  what 
of  increased  assets  rightfully  represents 
profits,  and  what  increase  of  value  to  ap- 
propriate to  capital.  Above  all,  there  enters 
into  most  situations,  to  render  courts  power- 
less to  arrive  at  any  certain  results,  a  con- 
trolling factor  arising  from  the  discretion- 
ary power  which  directors  rightfully  exer- 
cise to  determine  at  all  times,  within  reason- 
able limits,  the  destiny  of  profits  and  of  ac- 
cumulated profits  represented  by  surplus. 
(Hbbons  v.  Mahon,  136  U.  S.  540,  34  L.  ed. 
525,  10  Sup.  Ct.  Rep.- 1057.  Profits  may  be 
distributed  as  earned.  They  may  be,  in 
whole  or  part,  retained  and  utilized  for  the 
corporate  advantage.  They  may  be  used  for 
a  time,  and  later  distributed.  They  may 
never  be  distributed,  but  permanently  used 
in  the  business.  Whether  they  will,  inure  to 
the  benefit  of  stockholders,  in  the  way  of  a 
dividend,  may  ever  remain  imcertain. 
Whether,  in  the  ordinary  course,  they  will 
fall  to  the  lot  of  the  life  tenant,  as  profits 
declared,  or  remain  to  enhance  the  value  of 
the  stock,  will  depend  in  part  upon  the 
action  of  the  directorate,  and  in  part  upon 
the  term  of  the  trust.  They,  as  we  shall  have 
occasion  to  notice  later  on,  can  never  acquire 
a  status  which  must  remain  a  fixed  and 
abiding  one  unless  they  are  formally 
(uipitalized.  Their  future  is  ever  an  un- 
certain one,  and  none  save  one  who  can 
foretell  the  action  of  boards  of  directors  can 
discover  it.  The  rights  of  stock  are  in- 
volved in  this  maze  of  doubt.  Absolute 
rights  there  are  not.  Rights  which  are  su- 
perior to  those  which  may  at  any  time  be 
created  by  corporate  management  may  not 
exist.  In  the  presence  of  such  conditions, 
courts  must  oftentimes  find  themselves 
powerless  to  ascertain  and  determine  rights, 
since  there  may  be  nothing  which  lies  with- 
out the  domain  of  conjecture  to  act  upon. 
The  more  the  matter  is  studied,  the  more 
apparent  it  becomes  that  the  Maine  court, 
speaking  of  the  Massachusetts  rule  through 
('hief  Justice  Peters,  was  justified  in  its  ex- 
pression: "We  are  satisfied  that  this  can  be 
the  only  safe,  sound,  just,  and  practicable 
rule,  and  that  any  attempt  to  engraft  refined 
and  nice  distinctions  upon  such  rule  will 
be  productive  of  much  more  evil  than 
any  good  that  can  come  from  it."  Richard- 
son v.  Richardson,  75  Me.  570,  46  Am.  Rep. 
428.  This  court  has  heretofore  given  its 
adhesion  to  the  doctrine  of  Minot  v.  Paine 
as  the  one  to  be  ordinarily  applied.  Mills  v. 
Britton,  64  Conn.  4,  24  L.  R.  A.  636,  29  Atl. 
231;  Brinley  v.  Grou,  50  Conn.  66,  47  Am. 
Rep.  618. 
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An  application  of  tiiis  principle  would^ 
prima  facie,  at  least,  quickly  resolve  the 
present  contention  in  favor  of  the  life  ten- 
ants. The  trial  court,  however,  has  regard- 
ed the  rule  as  it  has  been  adopted  in  this 
jurisdiction,  at  least,  as  a  decidedly  flexible 
one.  The  logical  conclusion  of  the  position 
taken  in  its  exhaustive  memorandum  of  de- 
cision, although  not  stated  in  precise  terms, 
is  that  the  rule  is  such  a  tentative  one  that 
it  will  yield  where  it  appears  upon  inquiry 
that  justice  will  not  be  accomplished  by  it. 
Starting  with  this  premise,  the  court  ar- 
rived at  the  conclusion  that  in  this  case 
justice  would  not  be  done  by  its  application, 
and  the  rule  was  therefore  disregarded.  An 
inquiry  was  then  made  into  the  sources  of 
the  funds  out  of  which  the  dividend  was 
paid,  to  discover  what  was  conceived  to  be 
the  true  nature  of  the  transaction,  and  the 
real  equities  of  the  parties  claimant.  The 
court  thus  arrived  at  three  vital  conclusions 
which  dictated  the  judgment  as  rendered,  to 
wit:  (1)  That  the  accepted  general  rule 
must  yield  where  it  fails  to  accomplish  just 
and  equitable  results;  (2)  that  such  results 
would  not  be  reached  in  this  case  by  its  ap- 
plication; and  (3)  that  the  results  estab- 
lished by  the  judgment  were  the  just  and 
Suitable  ones. 

Let  us  first  consider  the  last  two  of  these 
conclusions,  since  they  furnish  the  key  to 
the  court's  action.  It  is  said  that  the 
operation  of  the  rule  would  be  inequitable, 
because  it  would,  under  the  circumstances, 
result  in  the  diversion  to  the  life  tenants, 
under  the  guise  of  income,  of  that  which  of 
right  belongs  to  the  stock,  as  capital,  and 
therefore  is  the  remainderman's.  It  is  said 
that  the  distribution  made  by  the  court  is 
equitable,  because  it  prevents  that  diversion, 
and  gives  the  remaindermen  what  is  equi- 
tably theirs,  and  that  only.  The  same  con- 
ception underlies  both  conclusions.  They 
are,  however,  reached  upon  mistaken 
premises.  These  mistaken  premises  arise 
from  a  failure  to  properly  distinguish  be- 
tween the  different  qualities  which  attach  to 
the  various  assets  of  a  private  corporation, 
and  between  ihe  different  characters  which 
these  assets  may  assume. 

A  citation  from  the  memorandum  of  deci- 
sion will  indicate  the  nature  of  the  mis- 
conception which  lies  at  the  foundation  of 
the  trial  court's  argument  and  position,  to 
wit:  "All  of  the  subject-matter  Of  these 
awards  was  properly  appropriated  to  the 
uses  of  these  plants^  and  hence  permanently 
made  a  part  of  the  capital  of  the  company. 
.  .  .  Corporate  profits  imdistributed 
belong  to  the  corporation.  .  .  .  When 
such  profits  are  expended  upon  the  property 
of  the  corporation  used  in  its  business,  or 
devoted  to  the  acquisition  of  new  property 


1905. 


Smith  v.  Dajta. 


81 


or  to  the  creation  of  a  new  business,  these 
constitute  a  permanent  addition  to  capital, 
beyond  the  recall  orf  the  directors.  Once 
capital  always  capital.  It  makes  no  dif- 
ference whether  such  augmentation  of 
capital  resulted  from  the  proceeds  of  in- 
crease of  stocky  or  from  profits  appropriated 
to  capital.  It  is  the  thing  done  with  the 
funds  which  determines.  Did  it  go  to  the 
increase  or  addition  to  the  property  of  the 
<K)rporation,  and  has  it  become  permanently 
devoted  as  such  to  its  uses?  This  is  the 
test."  The  misconception  embodied  in  this 
statement  was  not  a  new  one.  It  appears  in 
the  opinion  in  Hementoay  v.  Hemenioay,  181 
>lass.  406,  63  N.  E.  919,  from  which  source 
the  trial  court  apparently  derived  it.  As 
that  opinion  was  the  utterance  of  the  same 
court  which  promulgated  the  rule  in  Minoi 
V.  Paine,  and  which  has  since  repeatedly  af- 
firmed that  rule,  its  expressions  in  argument 
were  naturally  accepted  as  authoritative 
without  careful  analysis.  They  will  not, 
however,  bear  such  analysis. 

"Capital"  is  a  term  which,  as  applied  to 
private  corporations  as  ordinarily  consti- 
tuted, is  used  with  widely  varying  significa- 
tions. In  one  sense — ^the  strict  sense — it  is 
employed  to  designate  specifically  the  fund, 
property,  or  other  means  contributed,  or 
agreed  to  be  contributed,  by  the  share  own- 
ers as  the  financial  basis  for  the  prosecution 
of  the  business  of  the  corporation;  such 
contribution  being  made  either  directly 
through  stock  subscriptions,  or  indirectly 
through  the  declaration  of  stock  dividends. 
As  thus  used,  the  term  signifies  those  re- 
sources whose  dedication  to  the  uses  of  the 
corporation  is  made  the  foundation  for  the 
issuance  of  certificates  of  capital  stock,  and 
which,  as  the  result  of  the  dedication,  be- 
come irrevocably  devoted  to  the  satisfaction 
of  all  the  obligations  of  the  corporation. 
State  V.  Nortnch  d  W.  R.  Co.  30  Conn.  290; 
Bailey  ▼.  Clark,  21  Wall.  284,  22  L.  ed.  651 ; 
Christenaen  v.  Eno,  106  N.  Y.  97,  60  Am. 
Rep.  429,  12  N.  E.  648;  Iron  R,  Co,  v.  Law- 
rence Furnace  Co,  49  Ohio  St.  102,  30  N.  E. 
616;  Reid  ▼.  Eaionton  Mfg,  Co,  40  Ga.  103, 
2  Am.  Kep.  563 ;  Com,  v.  Charloiteeville  Per- 
petual Bldg,  d  L,  Co,  90  Va.  790,  44  Am.  St. 
Rep.  950,  20  S.  £.364;  Thomp.  Corp.  S 
1660.  Sometimes  the  term  ''capital"  is  used 
when  what  is  meant  to  be  designated  is  that 
portion  of  the  assets  of  a  corporation,  re- 
gardless of  their  source,  which  are  utilized 
for  the  conduct  of  the  corporate  business 
and  for  the  purpose  of  deriving  therefrom 
gains  and  profits.  lotoa  State  Sav,  Bank  v. 
Burlington,  98  Iowa,  739,  61  N.  W.  851; 
People  e»  rel,  Lemmon  v.  Feitfier,  56  App. 
Div.  280,  67  N.  Y.  Supp.  893;  Hememoay  v. 
Uementoay,  181  Mass.  406,  63  N.  E.  919. 
Frequently  the  term  is  employed  in  a  still 
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wider  sense,  as  descriptive  of  all  the  assets, 
gross  or  net,  of  a  corporation,  whatever 
their  source,  investment,  or  employment. 
Security  Co,  v.  Hartford,  61  Conn.  89,  23 
Atl.  699 ;  Battereon'a  Appeal,  72  Conn.  374, 
44  Atl.  546 ;  People  ex  rel.  Union  Trust  Go.  v. 
Coleman,  126  N.  Y.  433,  12  L.  R.  A.  762,  27 
N.  E.  818;  Ohio  d  M,  R,  Co,  v.  Weher,  96 
111.  443;  Biate  ex  rel,  Batz  v.  LeuAa,  118 
Wis.  432,  95  N.  W.  388. 

In  Hementoay  v.  Hemenuxiy,  181  Mass. 
406,  63  N.  E.  919,  the  court  drew  a  distinc- 
tion between  those  undistributed  profits 
which  have  been  applied  to  and  invested  in 
the  increase  and  improvement  of  the  prop- 
erty used  in  the  business  of  the  corporation, 
and  those  profits  which  may  have  been  set 
aside  for  use  in  the  conduct  of  the  business, 
but  not  invested  in  permanent  works.  The 
former,  it  said,  was  capital;  the  latter, 
"floating  capital."  The  former,  it  said, 
was  as  effectually  capitalized  as  they  would 
have  been  through  the  declaration  of  a  stock 
dividend.  The  trial  court  accepted  this 
principle  as  a  sound  one,  and  thereon  based 
its  argument  and  conclusions,  as  witness  its 
language  already  recited,  to  wit:  "When 
such  profits  are  expended  upon  the  property 
of  the  corporation  used  in  its  business,  or 
devoted  to  the  acquisition  of  new  property, 
or  to  the  creation  of  a  new  business,  these 
constitute  a  permanient  addition  to  capital, 
beyond  the  recall  of  the  directors.  Once 
capital  always  capital."  This  proposition 
contains  a  fundamental  error.  The  quality 
and  incidents  of  surplus,  however  invested 
or  employed,  are  not  the  same  as  those  of 
capital,  within  the  strict  meaning  of  that 
word.  Capital,  in  that  sense,  constitutes  a 
fund  so  set  apart  and  devoted  to  the  corpo- 
rate'uses  and  the  security  of  creditors  that 
the  law  jealously  guards  it  from  the  en- 
croachment of  directors  in  the  declaration 
of  dividends.  It  is  placed  beyond  their 
reach  for  that  purpose,  and  no  way  is  open 
to  them  to  return  it  to  the  share  owners. 
Its  dedication  is  irrevocable,  and  it  must 
ever  remain  a  fund  held  in  trust  for  credit- 
ors, unless  some  judicial  or  other  process 
authorized  by  legislation  intervene.  Of  it, 
it  may  well  be  said,  "Once  capital,  always 
capital."  It  is  not  so  of  undistributed 
profits  or  surplus  in  any  form.  They  may 
be  effectually  dedicated  to  corporate  uses 
through  the  processes  of  a  stock  dividend, 
but  until  so  dedicated  they  are  not  removed 
from  the  reach  and  control  of  directors. 
The  manner  of  utilization  may  be  changed, 
investments  altered,  permanent  property 
sold  and  turned  into  cash,  and  experimental 
or  other  enterprises  abandoned,  with  a 
realization  upon  the  investments  therein,  all 
at  the  discretion  of  directors,  with  no  such 
artificial  consequence  that  the  assets  thus 
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employed  change  their  character  as  the  re- 
sult of  the  process.  Inyestment  in  perma- 
nent works  does  not,  and  ought  not  to,  capi- 
talize. Directors  can,  in  their  discretion, 
fairly  exercised,  withhold  profits,  and  em- 
ploy them  in  the  conduct  or  enlargement  of 
the  business.  By  the  same  right  they  ought 
to  be  able  to,  and  can,  withdraw  from  any 
action  which  will  enable  the  assets  thus  em- 
ployed to  be  returned  to  their  original  con- 
dition, as  funds  available  for  distribution  to 
those  to  whom  they  might  have  been  orig- 
inally divided  as  dividends.  Capital  of  this 
kind  does  not  bear  the  perpetual  stamp  of 
capital.  It  simply  constitutes  a  portion  of 
the  corporate  assets  which  are  within  the 
discretionary  control  of  the  directors,  which 
they  may  use  for  the  corporate  advantage  in 
such  ways  as  have  the  approval  of  their 
judgment,  or,  if  that  course  seem  wiser, 
cease  using,  and  by  proper  action  withdraw 
from  the  corporate  resources. 

It  follows  that  the  court's  second  and 
third  conclusions,  in  so  far  as  they  rest  upon 
the  mistaken  proposition  that  undistributed 
profits  which  may  become  invested  in  perma- 
nent works,  property,  improvements,  or 
acquisitions  or  business  extensions,  become, 
by  their  very  nature,  a  permanent  addition 
to  capital,  beyond  the  recall  of  directors, 
and  possessing  the  quality  of  capital,  in  the 
strict  sense,  are  unjustified.  There  is  noth- 
ing growing  out  of  the  corporate  relation,  or 
any  of  the  incidents  of  corporate  estate, 
which  can  support  the  argument  which 
is  made  to  rebut  the  presumption  that, 
when  a  solvent,  going  concern  declares 
a  lawful  dividend,  it  is  one  to  be  paid  out  of 
profits,  since  capital  cannot  be  impaired. 
2  Thomp.  Corp.  fi  2192. 

We  have  thus  far  pursued  the  line  of  ar- 
gument of  the  trial  court.  There  is  another 
aspect  of  the  question  which  possibly  re- 
quires attention.  While  invested  assets  do 
not  become  capital  in  such  sense  that  they 
thereafter  have  the  quality  and  incidents  of 
strict  capital,  it  might  be  suggested  that  the 
character  of  such  assets,  by  their  investment 
in  permanent  works,  improvements,  or  ex- 
tensions, becomes  such  that,  as  between  own^ 
ers  of  successive  stock  interests,  they  ought, 
in  justice,  to  be  regarded  as  capital,  in  the 
general  sense  that  it  should  tliereafter  be- 
long to  the  capital  rather  than  the  income 
side  of  those  interests.  1  Cook,  Corp.  8  8. 
The  reason  for  this  is  not  apparent.  Their 
source  is  presumptively  and  for  the  most  part 
in  fact  profits.  2  Thomp.  Corp.  §2192,  and  his 
article  on  Corporations,  10  Cyc.  Law  &  Proc. 
p.  562.  In  so  far  as  such  is  the  case,  their 
status  as  invested  surplus  has  been  created 
by  the  lawful  fiat  of  directors,  through  the 
withholding  and  appropriation  for  use  of 
what  might  have  gone  out  as  income.  6^tb- 
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hons  V.  Mahofi,  136  U.  S.  549,  34  L.  ed.  525, 
10  Sup.  Ct.  Rep.  1057;  Bouoh  v.  Sproule,  L. 
R.  12  App.  Cas.  386;  Pratt  v.  Pratt,  33 
Conn.  446.  It  would  seem  fair  that  its  re- 
turn by  the  same  means  to  its  original 
status  should  be  as  possible  as  its  first 
transition,  and  as  fair  that  when  it  has  beeu 
transformed  back  into  cash,  and  a  cash 
dividend  declared  and  paid  therefrom,  the 
benefit  of  that  dividend  should  be  dependent 
upon  the  final  act  of  the  directorate  thereon, 
as  upon  some  arbitrarily  chosen  inter- 
mediate act.  Our  adopted  rule  rests  upon 
that  proposition.  It  sees  no  injustiee  in  its 
general  application,  and  therefore  admits  of 
no  relaxation  when  other  conditions  are  not 
shown. 

There  remains  to  be  considered  still  an- 
other aspect  of  the  case:  The  court  finds 
justification  for  its  conclusions,  and  counsel 
for  the  remainder  interests  attempt  to  sup- 
port the  judgment,  upon  a  line  of  reasoning 
which  differs  in  form,  at  least,  from  those 
already  considered,  although  it  may  appear 
that  in  its  ultimate  analysis  it  rests  upon 
the  same  fundamental  erroneous  oonceptioo. 
We  have  therefore  to  return  to  a  considera- 
tion of  the  first  of  the  court's  conchiaion^, 
as  we  have  classified  them.  The  memo- 
randum of  decision  discloses  that  the  trial 
court  accorded  to  the  rule  as  adopted  in  this 
jurisdiction  too  much  elasticity.  We  have 
already  had  occasion  to  discuss  its  impor- 
tance and  beneficent  character  when  reason- 
ably interpreted  and  applied.  If  our  obser- 
vations were  well  made,  and  the  commenda- 
tions of  eminent  authorities  justified,  the 
conclusion  would  follow  that  it  was  not 
only  a  safe  and  sane  one  upon  occasions,  but 
also  a  rule  which,  if  used  with  a  proper  re- 
gard for  the  substance  and  intent  of  the  vote 
of  declaration,  would  be  a  judicious  one  for 
general  application,  and  to  which  few,  if 
any,  exceptions  should  be  admitted.  In  that 
spirit  and  to  that  effect  it  has  been  accept- 
ed by  this  and  other  courts.  We  have  no  oc- 
casion to  make  the  academic  inquiry  as  to 
whether,  the  rule  being  interpreted  as  sug- 
gested, any,  or  what,  circumstances  would 
justify  a  suspension  of  its  operation. 
Certain  it  is  that  it  ought  not  to  be,  and  is 
not,  one  which  yields  whenever  an  investi- 
gation might  appear  to  indicate  its  failure 
in  a  given  case  to  accomplish  what  might  be 
conceived  to  be  exact  justice,  upon  the  basis 
of  some  theoretical  view  of  the  ultimate 
rights  of  persons  asserting  conflicting  suc- 
cessive stock  interests.  One  of  the  purposes 
of  the  rule  is  to  put  an  end  to  all  such  in- 
vestigations under  all  ordinary  conditions, 
at  least.  The  prohibition  of  Inquiry 
naturally  and  properly  extends  to  all  that 
field  of  investigation  which  we  have  thus  far 
had  under  consideration  in  this  case. 
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There  remains,  however,  another  aspect  of 
the  situation  before  us,  which  is  relied  upon 
as  satisfying  the  conditions  of  what  is 
termed  an  approved  exception.  As  nothing 
else  is  pointed  out  as  justifying  a  departure 
from  the  literal  enforcement  of  the  rule,  we 
may  well  confine  our  discussion  to  the  claim 
which  ia  made.  In  Second  Unwersaiist 
Church  V.  Colegrovcy  74  Conn.  83,  49  Atl. 
902,  we  held  that,  where  the  assets  of  a  cor- 
poration were  distributed  to  the  share  own- 
ers in  liquidation,  they  were,  as  between 
life  tenants  and  remaindermen,  to  be  treated 
as  principal  or  capital,  and  not  income,  al- 
though the  distribution  was  made  in  the 
form  of  a  cash  dividend.  See  also,  to  the 
same  effect,  Qifford  v.  Thompson,  115  Mass. 
478.  It  is  needless  to  inquire  whether  or 
not  the  principle  involved  in  these  cases 
constitutes  a  true  exception  to  the  general 
rule,  as  properly  interpreted.  Whether  it 
does  or  not,  it  is  plain  that  it  is  a  just  and 
sound  one.  On  the  behalf  of  the  remainder- 
men it  ia  contended  that  this  principle  is  as 
applicable  to  partial  as  to  complete  liqui- 
dations. By  "partial  liquidations"  we 
understand  to  be  meant  proceedings  involv- 
ing the  surrender  by  the  corporation  of 
portions  of  its  capital.  The  contention  may, 
for  the  purposes  of  this  case,  be  conceded. 
But  there  has  been  no  liquidation,  complete 
or  partial,  of  the  Holyoke  company,  or  any- 
thing tantamount  thereto.  The  company 
has  withdrawn  from  certain  incidental 
branches  or  departments  of  its  business,  as 
it  was  formerly,  in  the  discretion  of  its 
directors,  conducted,  and  converted  what 
had  been  the  investment  of  some  of  its  as- 
sets in  those  departments  into  cash.  The 
amount  of  the  company's  capital  stock  after 
the  dividend  remained  unchanged.  It  was 
not  only  unimpaired,  but  continued  to  repre- 
sent an  ownership  of  net  assets  amounting 
to  nearly  three  times  the  par  value  of  its 
stock.  The  shares  continued  to  be  worth 
$300  or  more  each.  The  business  of  the  cor- 
poration remained  the  same,  in  its  general 
character  and  purposes,  and  the  inception  of 


these  proceedings  found  it  a  prosperous,  go- 
ing concern, — ^the  same,  in  all  essentials,  it 
was  before  the  city  of  Holyoke's  threatened 
competition  made  a  change  in  the  scope  of 
its  operations  an  apparently  wise  act  of  cor- 
porate management.  Clearly,  there  was 
nothing  in  the  nature  of  liquidation  or  a 
return  of  capital  in  the  transactions  under 
consideration. 

The  remaindermen  claim  that  they  will 
be  aggrieved  if  the  life  tenants  are  per- 
mitted to  take  this  dividend.  That  must  de- 
pend upon  the  view  which  is  taken  of  their 
rights  and  equities.  The  advocates  of  ju- 
dicial investigation  for  the  purpose  of  ascer- 
taining and  establishing  in  each  case  the 
rights  of  the  parties  have  most  commonly 
and  confidently  asserted  that  the  rule  which 
alone  could  lead  to  exact  justice  was  one 
which  recognized  the  right  of  remaindermen 
to  have  the  capital  and  those  profits  which 
had  accumulated  prior  to  the  inception  of 
the  trust  retained  in  the  corpus,  and  that  of 
life  tenants  to  receive  subsequent  accumu- 
lations. Earp'8  Appeal,  28  Pa.  368; 
Smith's  Estate,  140  Pa.  344,  23  Am.  St.  Rep. 
237,  21  Atl.  438;  2  Thomp.  Corp.  §  2196;  2 
Cook,  Corp.  5  552.  Even  if  this  rule,  which 
of  all  rules  professes  to.be  most  mindful  of 
strict  equities,  were  accepted  for  appli- 
cation to  the  present  situation,  we  should 
look  in  vain  through  this  record  to  discover 
any  suggestion  that  a  disposition  of  this 
dividend  as  income  would  operate  to  the 
injury  of  those  asserting  the  remainder 
interest  in  the  corpus,  which,  after  the  divi- 
dend, remaiiied  worth  three  times  what  it 
was  worth  when  the  trust  took  effect. 

It  is  conceded  that  the  decision  of  the  case 
is  to  be  governed  by  the  law  of  Connecticut. 
Massachusetts  law  would  lead  to  the  same 
result. 

There  is  error.  The  judgment  is  reversed, 
and  the  cause  remanded  for  the  rendition  of 
judgment  in  accordance  with  the  views  here- 
in expressed. 

The  other  Judges  concur. 
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Abraham  WOLFF,  Appt., 

17. 

DISTMCT  OF  COLUMBIA. 

(21  App.  D.  C.  464.) 

1.  A  Iftome  1»loelc  or  stepplnff  stone  of 
ar^lmmry  slae,  placed  on  tlie  edye  of 


tlie  sidewalk  to  facilitate  access  to  and 
egress  from  carriages  ia  the  street.  Is  not  an 
obstmction  to  the  walk,  so  as  to  render  the 
municipality  liable  for  Injuries  caused  by  a 
traveler  falling  over  it. 
2.  A  mnnlclpal  corporation  is  not  lia- 
ble for  Injuries  caused  to  a  traveler 
"hy  falllnv  over  a  horse  block  on  the 
sidewalk  because  sufficient  light  Is  not  main- 


Nom, — ^Aa  to  liability  of  city  for  injury 
canaed  1^  rise  in  sidewalk,  see,  in  this  series, 
Watertown  v.  Greaves,  56  L.  R.  A.  865. 

As  to  liability  for  fall  caused  by  step  in 
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sidewalk,  see  Teagar  v.  Flemlngsburg,  53  L.  R. 
A.  791,  with  note  as  to  liability  of  municipal 
corporations  generally  for  defects  In  streets. 
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tained  near  it  to  render  It  visible  to  passers- 
by. 

(April  7,  1003.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Supreme  court  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  obstructions  which  defendant  unlawfully 
allowed  to  be  upon  a  sidewalk.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  D.  'W.  Baker  and  Jolin  O.  Git- 
tinsm,  for  appellant: 

This  carriage  block  in  question  was  an  un- 
lawful obstruction  of  the  street,  and  it  was 
the  clear  duty  of  the  District  to  see  that  all 
sidewalks  were  free  from  obstructions  of 
every  kind  and  character. 

D.  C.  Rev.  Stat.  §§  222,  225-227,  229; 
United  States  v.  Cole,  7  Mackey,  504;  Dis- 
trict of  Columbia  v.  Libbey,  9  App.  D.  C. 
321;  Curry  v.  District  of  Columbia,  14  App. 
D.  C.  423. 

There  being  an  unlawful  obstruction  in 
the  streets  of  a  municipal  government,  of 
which  it  has  knowledge,  it  is  certainly  its 
duty  to  cause  the  same  to  be  removed. 

Soranton  v.  Catterson,  94  Pa.  203;  Davis 
V.  Austin,  22  Tex.  Civ.  App.  460,  54  S.  W. 
927;  Barnes  v.  District  of  Columbia,  91  U. 
S.  640,  23  L.  ed.  440;  District  of  Columbia 
V.  Woodbury,  136  U.  S.  460,  34  L.  ed.  472, 
10  Sup.  Ct.  Rep.  990. 

Messrs.  Andrew  B.  BuTall  and  E.  H. 
TlLomaa,  for  appellee: 

A  pedestrian  has  no  right  to  assume  that 
the  portion  of  a  public  sidewalk  ordinarily 
occupied  by  steps  and  inner-line  projections, 
or  the  outer  portion  commonly  occupied  by 
carriage  steps  and  the  like,  can  be  passed 
o>-er  with  freedom;  and  it  is  negligence  in 
him  to  use  such  portions  of  the  sidewalk 
without  at  least  casual  observation  of  their 
condition. 

IIoxccs  v.  District  of  Columbia,  2  App.  D. 
C.  188. 

The  use  on  the  curb  line  of  such  a  common 
article  or  thing  as  a  carriage  step  was  not 
of  itself  notice  that  it  was  necessarily 
luizardous  or  dangerous. 

District  of  Columbia  v.  Moulton,  182  U. 
S.  581,  45  L.  ed.  1237,  21  Sup.  Ct.  Rep.  840; 
Allis  V.  Columbian  University,  8  Mackey, 
270;  District  of  Columbia  v.  Ashton,  14 
App.  D.  C.  679. 

The  immediate  cause  of  the  plaintiff's  ac- 
cident in  this  case  was  the  reckless  speed 
with  which,  without  looking,  he  approached 
the  wagon,  and  not  the  existence  of  the  car- 
riage step  alone. 

Sicart  v.  District  of  Columbia,  17  App.  D. 
C.  412;  District  of  Columbia  v.  Brewer,  7 
App.  D.  C.  113,  Reaffirmed  in  Mosheuvel  v. 
District  of  Columbia,  17  App.  D.  C.  401; 
(51)  L.  R.  A. 


Qnimby  v.  Filter,  62  X.  J.  L.  766,  42  AU. 
1051. 

If  one,  in  passing  over  a  sidewalk,  fails  to 
exercise  ordinary  care,  he  is  not  entitled  to 
recover. 

Moore  v.  Richmond,  85  Va.  638,  8  S.  E. 
387;  Dubois  v.  Kingston,  102  N.  Y.  219,  55 
Am.  Rep.  804,  6  N.  E.  273;  Robert  v.  PotoeU, 
168  N.  Y.  415,  55  L.  R.  A.  775,  85  Am.  St. 
Rep.  673,  61  N.  E.  699;  Vincenne4  v.  Thuis, 
28  Ind.  App.  623,  63  N.  E.  315;  District  of 
Columbia  v.  Moulton,  182  U.  S.  582,  45  L. 
ed.  1237,  21  Sup.  Ct,  Rep.  840. 

A  stepping  stone  upon  a  sidewalk  in  front 
of  a  house,  which  does  not  interfere  to  an 
unreasonable  extent  with  the  use  of  the  side- 
walk, is  not  an  imlawful  obstruction,  nor  a 
nuisance,  nor  does  it  constitute  negligence 
which  will  render  a  municipality  liable  to 
one  who  is  injured  by  falling  over  it. 

Howes  V.  District  of  Columbia,  2  App.  D. 
C.  188;  Dubois  v.  Kingston,  102  N.  Y.  219, 
55  Am.  Rep.  804,  6  N.  E.  273;  Robert  v. 
Powell,  168  N.  Y.  414,  65  L.  R.  A.  775,  85 
Am.  St.  Rep.  673,  61  N.  E.  699 ;  Cincinnati 
V.  Fleischer,  63  Ohio  St.  229,  68  N.  E.  568 ; 
Macomber  v.  Ta/unton,  100  Mass.  255 ;  Rcck- 
ford  v.  Tripp,  83 '111.  247,  25  Am.  Rep.  381; 
Ticsler  v.  Norwich,  73  Conn.  199,  47  Atl. 
161 ;  Vincennes  v.  Thuis,  28  Ind.  App.  523. 
63  N.  E.  315;  Canavan  v.  Oil  City,  183  Pa. 
611,  38  Atl.  1096;  Homer  v.  Philadelphia, 
194  Pa.  542,  45  Atl.  330;  Cushing  y.  Boston, 
124  Mass.  434. 

AlTey,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  supreme 
court  of  the  District  of  Columbia.  The 
action  was  brought  by  the  appellant, 
Abraham  Wolff,  against  the  District  of  Co- 
lumbia to  recover  damages  suffered  by  the 
plaintiff,  occasioned,  as  alleged,  by  wliat  is 
contended  to  be  a  nuisance  or  an  unlawful 
obstruction  allowed  to  exist  in  C  street  N. 
W.,  in  the  city  of  Washington,  by  the  de- 
fendant, the  municipal  corporation  of  the 
District  of  Columbia. 

The  cause  of  action,  as  set  forth  in  the 
amended  declaration  of  the  plaintiff,  is 
stated  to  be  that  the  defendant,  as  a  mu- 
nicipal corporation,  was  in  duty  bound  to 
keep  the  sidewalks  of  the  streets  in  the  city 
of  Washington  free  from  obstruction,  nui- 
sances, or  encumbrances,  so  as  to  be  safe  for 
all  travelers  thereon,  including  the  plaintiff : 
and  the  breach  of  duty  of  the  defendant,  as 
alleged  in  the  declaration,  was,  that  the  de- 
fendant wrongfully  and  negligently  allowed 
''a  certain  large  stone,  several  inches  higli 
above  the  surface  of  the  sidewalk,  usually 
termed  a  carriage  step,  to  impede  travel  and 
encumber  that  part  of  said  sidewalk  which 
was  opposite  to  and  in  front  of  a  certain 
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house  known  as  the  Saengerbimd  Hall,  be- 
tween Third  and  Four-and-a-half  streets  on 
C  street  northwest,"  during  the  night  of  the 
27th  day  of  October,  1895,  while  said  street 
was  enveloped  in  darkness,  without  fixing 
any  light  or  sign  at  or  near  said  stone,  and 
without  placing  any  watchman  or  other  per- 
son to  warn  plaintiff  of  its  existence,  posi- 
tion, and  location,  and  without  placing  any 
guard  or  screen  around  said  stone,  by 
means  of  which  the  plaintiff  stumbled  and 
tripped  against  and  fell  over  said  stone  and 
was  injured,  without  any  neglect  on  his 
part,  and  he  claims  $25,000  damages. 

The  defendant  pleaded  the  general-issue 
plea  of  not  guilty,  and  the  case  was  tried 
and  resulted  in  a  verdict  and  judgment  for 
the  defendant. 

There  was  considerable  proof  taken  at  the 
trial,  both  as  to  the  occurrence  of  the  acci- 
dent, and  as  reflecting  upon  the  question  of 
contributory  negligence  of  the  plaintiff,  as- 
suming that  it  might  be  shown  that  there 
was  negligence  on  the  part  of  defendant. 
But,  in  the  view  that  we  take  of  this  case, 
the  question  of  contributory  negligence  on 
the  part  of  the  plaintiff,  in  producing  the 
injury  complained  of,  is  not  an  element  in 
the  case,  and  therefore  is  not  a  matter  for 
consideration.  The  carriage  block  or  step 
over  which  the  plaintiff  fell  and  injured 
himself  is  shown  to  have  been  of  the  ordi- 
nary size  and  character,  a  block  of  brown 
stone  a  little  more  than  2  feet  long,  about 
15  inches  wide,  and  about  8  inches  high 
from  the  surface  of  the  pavement,  and  oc- 
cupied a  position  in  or  at  the  curb  dividing 
the  street  from  the  sidewalk,  immediately 
in  front  of  the  door  of  the  Saengerbund 
building.  No.  312  C  street  N.  W.,  on  the 
south  side  thereof;  and  that  this  block  of 
stene  or  carriage  step  had  been  there  from 
the  time  the  building  was  erected,  many 
years  prior  to  the  time  of  the  accident,  and 
without  question  by  anyone.  It  was  similar 
in  size  and  character  to  the  one  set  in  the 
curb  in  front  of  the  adjoining  building,  No. 
314,  and  which  had  been  used  for  many 
years,  according  to  the  testimony  in  the 
case.  The  plaintiff,  in  coming  out  of  the 
Saengerbund  building,  by  a  quick  and  rapid 
gait,  and  intending  to  go  to  the  vehicle 
awaiting  him  in  the  street  in  front  of  the 
door  of  the  Saengerbimd,  stumbled  over  the 
carriage  block  at  the  curb,  and  was  thrown 
down,  and  fractured  his  leg.  He  swears  that 
he  did  not  see  the  carriage  block  in  his  way, 
and  that  there  was  not  sufficient  light  to 
enable  him  to  detect  his  danger. 

At  the  dose  of  the  evidence  the  court  be- 
low, being  of  opinion  that  there  was  no  case 
made  out  for  the  plaintiff,  instructed  the 
jury  to  render  their  verdict  for  the  defend- 
ant, which  was  accordingly  done,  and  the 
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plaintiff  excepted;  and  from  the  judgment 
the  plaintiff  has  appealed. 

The  error  assigned  is,  that  the  court  below 
committed  error  in  directing  the  verdict  for 
the  defendant. 

It  is  contended  by  the  plaintiff  that  the 
carriage  block  in  question  was  an  imlawful 
obstruction  of  the  sidewalk,  and  consequent- 
ly a  public  nuisance,  and  that,  being  so,  it 
was  the  plain  duty  of  the  municipal  au- 
thorities of  the  District  to  see  that  all  side- 
walks were  kept  free  from  obstruction  of 
every  kind  and  description;  and  fiS  222,  225, 
226,  227,  and  229  of  the  Revised  Statutes  re- 
lating to  the  District  of  Columbia  are  cited 
and  relied  on  in  support  of  the  proposition. 

By  §  226,  D.  C.  Rev.  Stat.,  it  is  provided 
that  "it  shall  be  the  duty  of  the  chief  of 
engineers,  in  charge  of  the  public  buildings 
and  grounds,  to  cause  obstructions  of  every 
kind  to  be  removed  from  such  streets,  ave- 
nues, and  sidewalks  in  the  city  of  Washing- 
ton as  have  been,  or  may  be,  improved,  in 
whole  or  in  part,  by  the  United  States,  and 
to  keep  the  same,  at  all  times,  free  from  ob- 
structions." And  by  S  229  it  is  provided 
that,  "if  any  person  shall  place  any  obstruc- 
tion on  the  streets^  avenues,  or  sidewalks  so 
improved  by  the  United  States,  such  persons 
shall  pay  the  costs  ol  removing  the  same, 
and  shall  be  subject  to  a  penalty  of  $10,  to 
be  recovered  as  other  debts  are  recovered  in 
said  District,  for  each  and  every  day  tlie 
obstruction  may  remain  after  the  chief  of 
engineers  shall  have  given  notice  for  its  re- 
moval." 

Without  stopping  to  inquire  what  duty 
these  sections  of  the  Revised  Statutes  im- 
posed, if  any,  upon  the  commissioners  of  the 
District,  the  question  here  presented  is, 
whether  an  ordinary  carriage  block  or  step, 
such  as  we  have  in  this  case,  and  such  a^ 
has  been  in  use  from  time  immemorial,  as 
an  incident  or  appurtenant  of  convenience, 
if  not  of  necessity,  to  places  of  business  and 
residences  in  cities,  constitutes  an  obstruc- 
tion within  the  meaning  of  the  sections  of 
the  statute  quoted.  It  is  clear,  the  pro- 
visions of  the  statute  do  not  apply  to  many 
things  that  may,  in  a  sense,  be  regarded  as 
obstructions  to  the  sidewalks  of  a  city. 
They  certainly  do  not  apply  to  the  shade 
trees  growing  along  the  sidewalks,  nor  to 
lamp  posts,  water  hydrants,  awning  posts, 
telegraph  or  telephone  poles,  that  we  find 
everywhere,  in  the  city,  along  the  sidewalks. 
All  these  things  may  be  regarded,  in  a  par- 
ticular sense,  as  obstructions,  but  they  are 
not  such  within  the  meaning  of  the  statute. 
They  are  objects  allowed  and  authorized,  by 
immemorial  custom  and  usage,  as  being 
necessary  to  the  health,  convenience,  pro- 
tection, and  enjoyment  of  the  homes  and 
lives  of  the  inhabitants  of  the  city.    Where 
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tliese  objects  of  convenience  and  comfort 
have  been  subject  to  proper  regulation,  as 
they  always  are  and  should  be,  they  have 
never  been  regarded  as  nuisances,  either 
public  or  private.  And,  in  the  case  of  a 
carriage  step  or  block,  it  is  of  such  reason- 
able convenience  and  such  a  necessary  ap- 
purtenant to  dwellings  and  places  of  busi- 
ness on  the  streets  of  a  city  that  the  right 
to  maintain  it,  of  a  proper  size  and  in  a 
proper  position,  has  seldom  been  attempted 
to  be  questioned.  The  legal  existence  of 
carriage  steps  or  blocks  was  fully  recognized 
in  this  city  long  before  the  occurrence  of  the 
accident,  the  subject  of  the  present  action, 
and  they  have  been  regulated  by  both  the 
building  and  police  regulations  prescribed 
by  municipal  authority.  Their  legal  exist- 
ence has  been  explicitly  recognized  by  this 
court  in  the  case  of  Howes  v.  District  of 
Columbia,  2  App.  D.  C.  188,  and  that  case  is 
in  accordance  with  decisions  of  the  highest 
authority  elsewhere. 

In  the  case  of  Dubois  v.  Kingston^  102  N. 
Y.  219,  55  Am.  Rep.  804,  6  N.  E.  273,  it  was 
the  imanimous  opinion  of  tlie  court  of  ap- 
peals of  New  York  that  a  stepping  stone  in 
the  front  of  a  public  building,  just  inside 
the  curb  of  the  sidewalk,  was  not  such  an 
obstruction  as  would  render  a  city  liable  for 
an  injury  sustained  by  a  person*  falling 
over  it,  even  though  others  had  been  previ- 
ously injured  by  falling  over  the  step.  It 
appeared  that  the  plaintiff  was  injured 
while  running  to  a  fire,  which  appeared  to 
be  in  the  direction  of  Ills  own  house,  in  the 
city  of  Kingston,  by  falling  over  a  stepping 
stone  lying  in  the  sidewalk  in  one  of  the 
streets  of  the  city.  The  stone  was  3  feet  4 
inches  in  length,  20  inches  wide,  and  14 
inches  high.  It  lay  lengthwise  with  the 
curb  and  on  the  side  thereof,  in  front  of  the 
building  containing  the  postoffice,  a  music 
hall,  and  several  stores.  In  the  opinion,  the 
court  said:  "Actions  against  municipal 
corporations  for  injuries  sustained  by  indi- 
viduals while  using  or  passing  along  its 
streets  are  founded  upon  the  ground  of 
negligence  of  its  officers  in  the  performance 
of  their  official  duties,  and  cannot  be  main- 
tained without  evidence  showing  that  they 
have  been  derelict  in  this  respect,  by  means 
of  which  the  injury  has  been  sustained.  We 
think  there  was  no  such  proof  upon  the  trial 
of  this  action.  The  stepping  stone  over 
which  the  plaintiff  fell  and  was  injured  was 
not  of  unusual  size  or  of  an  improper  con- 
struction, nor  was  it  located  at  an  improper 
place.  It  was  placed  in  a  position  on  the 
sidewalk  most  convenient  for  persons  who 
should  alight  from  a  wagon  or  carriage  or 
get  into  the  same  from  the  sidewalk,  and 
thus  it  was  a  means  of  accomodation  to 
those  who  had  business  at  the  postoffice,  or 
09  L.  R.  A. 


in  the  building  in  front  of  which  it  was 
located.  It  was  not  any  more  exposed  than 
was  essential  for  its  proper  and  lueful  lo- 
cation." And  in  the  conclusion  of  the 
opinion  it  was  said :  "It  would  be  extending 
the  rule  of  the  liability  of  municipal  corpo- 
rations far  greater  than  has  yet  been  done 
in  any  decided  case,  to  hold  that  they  are 
liable  for  assenting  to  the  placing  of  step- 
ping atones  on  the  edge  of  sidewalks  in  front 
of  hotels,  stores,  public  buildings,  and 
private  residences.  The  courts  have  gone 
quite  far  in  holding  such  corporations  to  a 
very  strict  responsibility  in  reference  to  ac- 
cidents caused  by  a  failure  of  their  officers 
to  keep  the  streets  and  sidewalks  in  a  proper 
and  safe  condition;  but  it  would  be  adding 
to  the  corporate  liability  beyond  reaaonable 
limits  to  hold  that  stepping  stones,  which 
are  almost  a  necessity  in  providing  for  the 
interest,  comfort,  and  convenience  of  the 
public  in  the  maintenance  of  walks,  ave- 
nues, and  streets,  constitute  a  nuisance  or 
obstruction,  and  that  [municipal]  corpo- 
rations are  liable  for  damages  by  reason  of 
accidents  caused  thereby." 

In  tlie  more  recent  case  of  Robert  v. 
Poicclh  168  N.  Y.  414,  65  L.  R.  A.  776,  85 
Am.  St.  Rep.  673,  61  N.  £.  699,  the  same 
principle  is  very  fully  laid  down.  In  this 
latter  case  the  action  was  brought  against 
the  owner  of  the  dwelling  in  front  of  which 
the  carriage  block  was  placed.  It  was  held 
by  the  unanimous  opinion  of  the  court  that 
the  block,  being  of  an  ordinary  size,  and 
placed  in  the  usual  position  at  the  curb,  was 
not  an  unlawful  obstruction  of  the  sidewalk, 
and  the  plaintiff  could  not  recover  for  in- 
juries received  by  stumbling  over  the  step. 
In  that  case,  on  the  night  of  the  accident, 
the  plaintiff,  while  walking  rapidly  on  Fifty- 
eighth  street^  crossed  the  street  diagonally 
from  the  defendant's  house,  in  order  to  take 
a  cab,  and  stumbled  over  a  stepping  stone 
or  carriage  block  maintained  by  the  de- 
fendant in  front  of  her  residence.  The  stone 
over  which  the  plaintiff  fell  was  18  inches 
high,  13  inches  long,  and  16  inches  wide. 
In  the  opinion  the  court  said:  "The  step- 
ping stone  in  this  case,  located  upon  the 
sidewalk  in  front  of  a  private  house,  was  a 
reasonable  and  necessary  use  of  the  street, 
not  only  for  the  convenience  of  the  owner  of  • 
the  house,  but  for  other  persons  who  desired 
to  visit  or  enter  the  house  for  business  or 
other  lawful  purpose.  It  did  not  interfere 
in  the  least  with  the  use  of  the  roadway  or 
bed  of  the  street;  nor  did  it  interfere  to  any 
appreciable  or  unreasonable  extent  with  the 
use  of  the  sidewalk.  There  were  8  feet  of 
a  clear,  open  space  upon  the  sidewalk  for 
the  use  of  travelers,  and  the  fact  that  the 
plaintiff,  while  hurrying  in  the  nighttime 
to  take    a  cab,    stumbled    over    the    stone. 
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when  the  place  was  well  lighted  and  the  ob- 
ject plainly  visible^  does  not  prove,  or  tend 
to  prove,  that  the  defendant  was  guilty  of 
any  wrong  or  breach  of  duty  in  maintaining 
the  stepping  stone  in  front  of  her  house.  It 
is  true  that  the  plaintiff  was  injured,  but 
that  was  the  result  of  an  accident,  due, 
possibly,  to  his  own  fault,  but  at  all  events 
not  to  any  fault  on  the  part  of  the  defend- 
ant, or  to  any  unlawful  obstruction  by  the 
defendant  of  the  street.  The  question  in- 
volved in  the  case  is,  we  think,  well  settled 
by  authority.  Duboia  v.  Kingstcm,  102  N. 
Y.  21»,  55  Am.  Rep.  804,  6  N.  E.  273; 
Dougherty  v.  Horaeheads,  159  N.  Y.  164,  53 
N.  E.  79».  While  it  is  said  that  these 
cases  involved  only  the  question  of  liability 
on  the  part  of  a  municipality  for  negligence, 
they  also  decided  that  the  existence  of  ob- 
jects of  this  character  in  the  streets  is  law- 
ful. If  the  city  could  not  be  held  liable  for 
permitting  them  to  be  there  after  notice, 
neither  can  the  defendant  be  held  liable  for 
placing  them  there.  The  question  involved 
in  this  class  of  cases  is  whether  the  object 
complained  of  is  usual,  reasonable,  or  neces- 
sary in  the  use  of  the  street  by  the  owner  of 
the  premises,  or  anyone  else." 

There  are  other  courts  than  those  of  New 
York  that  have  maintained  the  same 
principle.  Cincinnati  v,  Fleischer,  63  Ohio 
St.  229,  58  N.  E.  668;  MacotnberY,  Taunton, 
100  Mass.  255 ;  Gushing  v.  Boston,  124  Mass. 
434;  Homer  v.  Philadelphia,  194  Pa.  542,  45 
Atl.  330. 

Upon  prcneral  principle,  as  well  as  upon 
authority,  we  are  clearly  of  opinion  the  car- 
riage block  or  stepping  stone  in  question 
was  not  a^  unlawful  obstruction  of  the 
i^treet  or  sidewalk,  and  that  the  defendant 
is  not  liable  for  the  injury  received  by  the 


plaintiff  in  stumbling  and  falling  over  the 
stone. 

But  the  plaintiff  contends  that,  even  con- 
ceding that  the  carriage  block  in  question 
was  not  an  unlawful  obstruction,  and  did 
not  constitute  a  public  nuisance,  yet  the 
street  in  that  particular  section  was  de- 
fectively and  insufficiently  lighted,  and,  be- 
cause of  such  defective  and  insufficient 
lighting  of  tlie  street  and  sidewalk,  the 
plaintiff  ran  against  and  stumbled  over  the 
block  or  stepping  stone  and  was  injured,  and 
that  the  defendant  corporation  is  liable  for 
such  injury,  because  of  the  neglect  to 
properly  light  and  keep  lighted  the  street 
and  sidewalk  where  the  accident  occurred. 
But,  whatever  insufficiency  may  have  existed 
in  the  light  upon  the  occasion  of  the  acci- 
dent (if  any  insufficiency  did  in  fact  exist), 
such  an  action  as  the  present  is  not  tlie 
remedy  for  the  consequences  of  such  defect. 
Money  is  annually  appropriated  by  Congress 
for  lighting  the  streets  of  the  city;  but 
whether  such  appropriation  be  sufficient  or 
insufficient,  the  courts  cannot  determine: 
nor  can  they  determine  how  the  lights  shall 
be  distributed  through  the  city;  or  how  any 
particular  street  or  section  of  a  street  shall 
be  lighted. — whetlier  by  few  or  many  lights, 
or  whether  by  gas  or  electricity.  These  are 
matters  that  are  confided  exclusively  to  the 
judgment  and  discretion  of  the  municipal 
authorities. 

Finding  no  error  in  the  ruling  of  the 
court  below  directing  the  verdict  for  the  de- 
fendant, we  must  affirm  tlie  judgment,  and 
it  is  so  ordered. 

Judgment  affirmed. 

Affirmed  by  Supreme  Court  of  United 
States   January  3,  1905. 
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*1.   M«t«al  confldence  beinsr  tbe  foun- 
dation   of   tlfce    pArtnerslfcip    relation, 

the  mere  fact  that  a  member  of  a  partner- 
ship Is  not  the  owner  of  property  which  he 

*Headnote8  by  Cobb,  J. 

NOTB. — ^As  to  bnsiness  partnership  between 
husband  and  wife,  see  also,  in  this  series.  Gilker- 
8on-S1088  Commission  Co.  v.  Salinger,  16  L.  R. 
A.  526,  and  note;  Puller  &  F.  Co.  v.  Mc Henry, 
18  L.  B.  A.  512 ;  Vail  v.  Wlntersteln,  18  L.  R. 
A.  515 ;  Hassett  ▼.  Hnrley.  41  L.  R.  A.  362 ; 
and  HoaffUn  v.  Uenderson,  61  L.  R.  A.  756. 
09  L.  R.  A. 


has  embarked  In  the  partnership  enterprise  — 
the  same  belonging  to  a  third  person,  who 
has  consented  that  It  may  be  so  used  for  his 
benefit,  but  whose  interest  is  not  disclosed 
to  the  other  member  of  the  partnership — does 
not  cause  a  partnership  relation  to  arise  be- 
tween the  other  partner  and  the  concealed 
principal  of  his  copartner. 

2.  A  partner  may  make  an  agrreement 
witli  a  tliird  person  for  a  division  of 
tlie  prolltii  coming  to  him  from  the  part- 
nership enterprise,  and,  if  the  character  of 
the  agreement  is  such  as  to  disclose  the  essen- 
tials necessary  to  a  partnership,  a  subpart- 
nership  is  thereby  formed  between  the  part- 
ner and  the  third  person;  but  such  person 
does  not  become  a  member  of  the  first  part- 
nership, nor  is  he  liable  for  the  debts  of  that 
partnership. 

«3.  Hnclvand  and  irlfe  may,  In  tkls  state, 
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lAwf ally  trAii«act  bii«lne««  mm  eopart- 
ners,  and  therefore  there  may  be  a  subpart- 
uership  between  a  husband  and  wife  in  refer- 
ence to  the  profits  of  a  business  in  which 
the  husband  is  a  partner. 

4.  In  m,  snbpartnerslfclp  of  the  eliarmcter 
above  referred  to,  where  the  members 
are  husband  and  wife,  a  gift  by  the  wife  to 
the  husband  of  a  portion  of  her  interest  In 
the  profits  which  the  husband  would  derive 
from  the  first  partnership  is  valid;  and  the 
use  by  him,  or  by  his  co];>artner,  of  such 
profits  to  discharge  a  debt  of  the  husband 
would  not  render  his  partner  liable  to  the 
wife  on  account  of  having  used  her  money  for 
the  purpose  of  paying  her  husband's  debt. 

5.  Tbe  verdict  for  tbe  defendant  was 
demanded  by  tbe  evidence,  and  any 
errors  that  may  have  been  made  by  the 
Judge  In  his  instructions  to  the  Jury  did  not 
require  the  granting  of  a  new  trial. 

(March  7,  1905.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  money 
allegod  to  have  been  wrongfully  appropriat- 
<»d  by  defendant  to  tbe  payment  of  a  debt 
of  plaintiff's  husband.     A/firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  'W.  R.  Hammond,  for  plaintiff  in 
error : 

The  debt  was  that  of  the  husband,  and  his 
ulonc,  both  morally  and  legally;  and  plain- 
tiff is  absolutely  disqualified  by  tbe  statute 
from  making  any  contract  to  assume  it  or 
pay  it. 

Code,  §  2488. 

The  mere  fact  that  Mr.  Morrison  was  the 
agent  of  his  wife  in  the  conduct  of  her  busi- 
ness, he  being  in  possession  of  the  property 
and  the  apparent  owner,  would  not  make 
Dickey  her  partner. 

2  Lawson,  Rights,  Rem.  &  Pr.  p.  1190,  H 
635. 

Partnership,  as  between  the  partners,  is 

^a     contractual     relationship,     and     cannot 

arise  in  any  other  way,  though  a  liability  as 

to  third  parties  may  arise,  by  estoppel,  on 

the  part  of  one  who  is  not  a  partner. 

Ihid.;  Civil  Code,  fi  2626.  See  also  S  2629; 
Huggins  v.  Huggins,  117  Ga.  151,  43  S.  E. 
750. 

The  law  of  concealed  agency,  which  makes 
the  principal  liable,  when  discovered,  at  the 
election  of  the  other  party,  operates  alone 
for  the  protection  of  the  other  party  to  the 
contract. 

Williams  v.  Merle,  11  Wend.  80,  25  Am. 
Dec.  605;  Ga.  Civ.  Code,  §S  3024,  3539; 
Maddoo)  v.  WiUon,  91  Ga.  40,  16  S.  E.  213; 
Rosser  v.  Darden,  82  Ga.  219,  14  Am.  St. 
Rep.  152,  7  S.  E.  919. 

The  mere  fact  of  the  purchase  of  this  ma- 
chine by  Morrison,  even  though  it  may  have 
been  intended  for  use  in  connection  with 
69  L.  R.  A. 


his  wife's  business,  would  not  render  her 
liable  for  it. 

Blount  v.  Dugger,  115  Ga.  109,  41  S.  E. 
270. 

Messrs.  Felder  A  Rovntree,  for  defend- 
ant in  error : 

It  is  not  material  that  the  contract  of 
purchase  was  signed  "J.  L.  Dickey,  Presi- 
dent, and  J.  J.  Morrison."  The  partners 
were  liable,  at  least  inter  se,  for  the  debt. 

Maddox  v.  Wilson,  91  Ga.  40,  16  &  E. 
213;  Lenney  v.  Finley,  118  Ga.  718,  45  S. 
E.  593. 

Mrs.  Morrison  was  originally  liable  for 
the  debt.  She  was  liable  upon  the  prin- 
ciple  of   ratification  and  estoppel. 

Code,  SS  2626,  5150;  Murray  v.  Walker, 
44  Ga.  58. 

A  party  who  has  received  the  benefit  of 
a  contract  made  by  a  husband  concerning 
property  owned  by  the  wife  cannot  resist 
performance  on  the  ground  of  the  wife's  cov- 
erture and  the  absence  of  her  statutory  as- 
sent to  the  contract. 

Texas  d  8t.  L.  R,  Co,  v.  Robards,  60  Tex. 
545,  48  Am.  Rep.  268;  Hathaway  v.  Payne, 
34  N.  Y.  92;  Louisville,  N.  A.  d  0.  R.  Co. 
V.  Flanagan,  113  Ind.  488,  3  Am.  St.  Rep. 
074,  14  N.  E.  370. 

The  creation  of  a  partnership  by  an  agent 
without  authority  may  be  ratified  and  made 
valid  by  the  principal,  notwithstanding  that 
intervening  rights  are  thereby  cut  off,  where 
such  rights  rest  on  an  inferior  equity  to  that 
of  the  principal. 

Williams  v.  Butler,  35  111.  644. 

Oobb,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  by  Mrs.  Morrison 
against  Dickey  to  recover  a  sum  of  money 
which  she  alleged  had  been  wrongfully  ap- 
propriated by  Dickey  to  the  payment  of  her 
husband's  debt.  The  jury  found  in  favor  of 
the  defendant,  and  the  plaintiff  assigns  er- 
ror upon  the  overruling  of  her  motion  for 
a  new  trial. 

Mrs.  Morrison  was  the  owner  of  a  busi- 
ness which  was  conducted  by  her  husband 
in  his  name.  Her  ownership  was  not  dis- 
closed to  the  world,  nor  was  there  anything 
to  indicate  to  those  who  dealt  with  Morri- 
son that  he  was  not  the  owner  of  the  busi- 
ness. Dickey,  while  ignorant  of  Mrs.  Mor- 
rison's ownership,  bought  from  Morrison  a 
half  interest  in  the  business.  This  sale  was 
made,  if  not  with  the  approval,  certainly 
without  the  disapproval,  of  Mrs.  Morrison. 
Morrison  and  Dickey  purchased  a  machine, 
which,  if  not  necessary,  was  adapted  to  and 
useful  in  the  business  they  were  carrying 
on,  and  was  actually  used  in  that  business. 
The  contract  for  the  purchase  price  was 
signed,  not  by  the  partnership,  but  by  Mor- 
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rison  and  Dickey  individually.  Suit  was 
brought  upon  this  contract,  and  judgment 
obtained  against  Morrison  and  Dickey  as  in- 
dividual joint  promisors.  Up  to  this  point 
it  seems  that  Dickey  ^^as  still  in  ignorance 
of  the  fact  that  the  business  into  which  he 
had  been  admitted  as  a  partner  with  Mor- 
rison was  in  reality  the  business  of  Mor- 
rison's wife,  but  this  fact  was  subsequently 
disclosed  to  him.  Dickey,  having  ascer- 
tained that  Mrs.  Morrison  was  the  real 
owner  of  the  business,  negotiated  with  her 
for  the  purchase  of  her  remaining  one-half 
interest;  and  an  agreement  was  reached  by 
which  Mrs.  Morrison  sold  this  interest  to 
Dickey  for  the  sum  of  $2,500,  $1,000  of 
which  was  to  be  paid  in  cash.  The  stipu- 
lation in  the  contract  with  reference  to  the 
remaining  $1,500  was  in  the  following 
words:  "The  balance  of  the  amount,  being 
fifteen  hundred  dollars,  I  hereby  give  and 
convey  to  him,  my  said  husband,  J.  J.  Mor- 
rison, for  the  affection  I  have  for  him,  to- 
gether with  some  compensation  for  his  long 
service  in  it.  Of  course  he  can  do  as  he 
pleases  with  that,  provided  I  get  one  thou- 
sand dollars  or  its  equivalent."  Dickey  as- 
sumed all  debts  and  liabilities  of  the  firm. 
Morrison  agreed  with  Dickey  that  the  $1,- 
500  above  referred  to  should  be  left  in  the 
latter*s  hands,  to  be  appropriated  first  to  the 
payment  of  one  half  of  the  judgment  against 
Dickey  and  Morrison  above  referred  to,  and 
the  remainder,  so  far  as  necessary,  to  the 
payment  of  one  half  of  the  other  debts  of 
the  firm.  Dickey  subsequently  paid  the  bal- 
ance due  on  the  judgment,  and  it  is  claimed 
by  Mrs.  Morrison  that  this  payment  was 
made  from  the  proceeds  of  the  business  in 
which  her  money  had  been  placed  by  her 
husband,  and  therefore  that  one  half  of  this 
money  paid  on  this  judgment  was  hers,  and 
should  have  been  paid  to  her,  and  the  pay- 
ment of  it  by  Dickey  on  her  husband's  debt 
was  illegal,  and  she  was  entitled  to  recover 
the  amount  from  him;  it  being  also  claimed 
that  the  arrangement  by  which  $1,500  of  the 
purchase  money  of  her  remaining  interest 
in  the  business  should  be  left  in  the  hands 
of  her  husband,  and  the  subsequent  arrange- 
ment between  Dickey  and  her  husband  that 
this  sum  shoruld  be  appropriated  in  part  to 
the  payment  of  the  judgment,  was  merely 
a  scheme  or  device  to  use  her  money  for  the 
purpose  of  paying  her  husband's  debt.  No 
partnership  relation  existed  between  Mrs. 
Morrison  and  Dickey  prior  to  the  time  that 
he  knew  that  the  business  was  owned  by 
her.  The  partnership  up  to  tliat  time  was 
one  composed  of  Dickey  and  Morrison.  The 
relation  created  by  a  partnership  agreement 
is  one  founded  so  essentially  upon  mutual 
confidence  that  there  can  be  no  such  thing 
in  the  law  as  a  partnership  between  persons 
69  L.  IL  A. 


unless  the  persons  are  known  to  each  other, 
and  each  has  an  opportunity  to  determine 
whether  that  relation  shall  be  formed  be- 
tween them.  Partnership  is  founded  upon 
agreement  and  consent,  and  there  can  be  no 
consent  to  the  formation  of  a  partnership 
with  a  person  who  is  not  known.-  1  Bates, 
Partn.  S  158;  22  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  15.  The  relation  which  existed  be- 
tween Morrison  and  his  wife  after  -Dickey 
had  been  admitted  as  a  partner  into  the 
business  carried  on  by  Morrison  was  in  the 
nature  of  a  subpartnership,  which  made 
Morrison  and  his  wife  partners  as  between 
themselves;  and  as  such  they  assumed  all 
of  the  responsibilities  that  would  be  incident 
to  a  partnership  created  between  two  per- 
sons, where  one  furnished  the  capital,  and 
the  other  the  skill  and  labor,  necessary  in 
carrying  out  the  enterprise.  1  Bates,  Pavtn. 
§§  '  164,  169.  How  profits  between  them- 
selves as  members  of  this  subpartnership 
would  be  divided  would  be  immaterial,  and 
therefore  the  mere  fact  that  Mrs.  Morrison 
was  to  receive  the  entire  profits  of  the  busi- 
ness thus  carried  on  in  her  husband's  name 
for  her  benefit  would  not  deprive  the  busi- 
ness relationship  between  them  of  the  essen- 
tial elements  of  a  subpartnership.  It  is  now 
the  settled  law  of  this  state  that  husband 
and  wife  may  lawfully  engage  in  business  as 
partners.  Ellis  v.  Mills,  99  Ga.  490,  27  S. 
E.  740.  But  this  relation  existing  between 
Morrison  and  his  wife  as  to  each  other 
would  not  make  the  wife  a  partner  in  the 
business  carried  on  by  Dickey  and  Morrison, 
nor  would  she  be  liable  for  the  debts  of  that 
partnership ;  but  she  would  be  liable  for  any 
debts  which  might  be  considered  as  debts 
of  the  subpartnership  existing  between  her- 
self and  her  husband.  1  Bates,  Partn.  §§ 
168,  169;  22  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  17.  Mrs.  Morrison  therefore  could  not 
have  been  held  bound  on  the  contract  for  the 
purchase  of  the  machine  above  referred  to, 
as  this  purchase  was  made  before  the  fact 
of  her  interest  in  the  business  came  to  the 
knowledge  of  Dickey,  and  therefore  before 
there  could  have  been,  in  law,  any  partner- 
ship relation  existing  between  them.  But 
Morrison  was  bound,  not  only  by  virtue  of 
the  partnership  relation  existing  between 
himself  and  Dickey,  but  by  the  express  terms 
of  the  contract  itself.  When  Dickey  dis- 
covered that  Mrs.  Morrison  was  the  real 
owner  of  the  business  which  he  had  former- 
ly carried  on  as  a  partner  of  her  husband, 
he  had  a  right  to  deal  with  her  as  such  own- 
er, by  either  admitting  her  into  the  partner- 
ship, or  by  purchasing  from  her  her  interest 
therein.  The  contract,  therefore,  between 
Dickey  and  Mrs.  Morrison,  by  which  he  pur- 
chased her  remaining  one-half  interst  in 
the  business,  was  valid  and  lawful,  and  after 
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this  purchase  he  became  the  owner  of  the 
entire  business.  It  was  lawful  for  him  to 
pay  her  $1,000,  and  agree  to  pay  her  $1,500 
in  the  future,  and  it  was  also  lawful  for 
her  to  make  a  gift  of  the  latter  amount  to 
her  husband.  This  is  the  legal  effect  of  the 
contract  upon  its  face,  and,  if  the  gift  be- 
came complete,  it  was  inunaterial  for  what 
purposes  her  husband  used  the  money  which 
wiis  the  subject  of  the  gift.  He  might  use 
it  for  the  purpose  of  paying  his  debts,  and 
the  subsequent  agreement  between  him  and 
Dickey  that  a  portion  of  the  money  given  to 
him  should  be  applied  by  Dickey  to  the 
judgment  against  Morrison  and  himself  was 
a  transaction  free  from  legal  infirmity.  Mor- 
rifton  would  then  be  paying  his  own  debt 
with  his  own  money,  and  not  with  the 
money  of  his  wife.  In  addition  to  this,  while 
Mrs.  Morrison  was  not  at  all  bound  by  the 
judgment  against  Morrison  and  Dickey,  and 
not  in  any  way  liable  upon  the  contract 
which  was  the  foundation  of  that  judgment, 
this  liability  of  Morrison  and  Dickey  was 
one  of  the  liabilities  of  the  partnership  be- 
tween them;  and,  wlien  Mrs.  Morrison  saw 
lit  to  disclose  her  ownership  of  the  busi- 
ness, and  Dickey  saw  proper  to  recognize 
her  as  a  partner,  she  then  took  her  position 
for  the  first  time  as  a  partner  in  the  busi- 
ness with  Dickey,  and  she  then  became  lia- 
ble, upon  an  accounting  as  to  the  affairs  of 
the  partnership,  to  account  to  her  partner 
for  all  claims  or  demands  which,  as  be- 
tween the  partners,  would  be  lawful  charges 
against  the  partnership  business;  and,  if 
the  partnership  had  gone  into  liquidation, 
there  would  have  been,  in  an  accoimting  be- 
tween the  partners,  no  legal  obstacle  in  the 
way  of  Dickey  insisting  that  the  money  ex- 
pended for  the  machine  should  be  treated, 
as  between  him  and  Mrs.  Morrison,  as  a 
liability  of  the  firm,  and  one  for  which  she 
should  account  for  one  half.  This  is  true 
notwithstanding  the  fact  that  at  the  time 
the  machine  was  purchased,  when  her  own- 
ershi^f  of  the  business  was  not  known  to 
Dickey,  she  gave  her  husband  special  in- 
structions not  to  purchase  the  machine;  it 
appearing  that  the  machine  was  actually 
purchased  and  used  in  carrying  on  the  busi- 
ness of  the  partnership.  Take  still  another 
view  of  the  matter.  The  subpartnership,  or 
relation  in  the  nature  thereof,  existing  be- 
tween Mrs.  Morrison  and  her  husband,  ren- 
dered her  liable  to  account  to  her  husband 
for  all  legitimate  and  necessary  expenses  in- 
curred in  realizing,  or  attempting  to  realize, 
profits  from  the  partnership  between  him 
and  Dickey;  and,  if  the  purchase  of  the  ma- 
chine was  necessary  or  proper  for  the  con- 
duct of  the  business,  and  was  actually  used 
in  the  business,  before  Mrs.  Morrison  could 
demand  from  her  husband  the  profits  of  the 
09  L.  R.  A. 


business  she  would  have  to  account  to  him 
for  the  amount  for  which  he^  rendered  him- 
self liable  on  account  of  such  purchase.  Her 
protest  against  its  purchase  would  not  avail 
her  as  an  excuse  for  not  so  accounting,  if 
the  profits  claimed  by  her  were  the  result  of 
the  business  in  which  the  machine  had  been 
actually  used. 

So  that  it  seems  to  us  that,  under  any 
view  of  the  law  and  facts  of  the  case,  no 
other  legal  judgment  could  have  been  ren- 
dered than  one  in  favor  of  the  defendant. 
There  is  nothing  in  the  case  "to  authorize  a 
finding  that  the  transaction  waa*  a  mere 
scheme  or  device  to  use  Mrs.  Morrison's 
money  for  the  purpose  of  paying  her  hus- 
band's debt.  It  was  either  the  use  of  her 
money  to  pay  a  liability  which  Dickey  would 
have  a  right  to  claim  against  her  when  she 
admitted  her  ownership,  and  accepted  po- 
sition as  a  partner  with  him,  or  it  was  a 
payment  by  Morrison,  of  his  debt  with  his 
money,  title  to  which  he  had  deriTed  by  a 
voluntary  gift  from  his  wife,  or  the  pay- 
ment of  a  sum  which  Mrs.  Morrison  would 
have  been  bound  to  pay  in  an  accounting 
with  her  husband.  While  the  instructions 
of  the  judge  are  not  at  all  in  accord  with 
some  of  the  principles  above  laid  down,  still, 
under  the  undisputed  facts  of  the  case,  the 
verdict  for  the  defendants  was  demanded, 
and  any  errors  committed  in  charging  the 
jury  were  harmless. 

Judgment  affirmed. 

All  the  Justices  concur. 


EMPLOYING    PRINTERS'    CLUB    et    al, 
Plffa,  in  Err., 

V, 

DOCTOR  BLOSSER  COMPANY. 
( Ga ) 

*1.  A  combination  of  two  or  more  per- 
sons to  Injure  one  In  liis  tmde  by  in- 
ducing his  employees  to  break  their  contract 
with  him,  or  to  decline  to  longer  continue  In 
his  employment,  is,  if  it  results  In  damage, 
actionable. 

2.  A  former  member  of  an  tllefcal  eom- 
btnatlon,  whose  connection  with  it  was  sev- 
ered before  the  filing  of  the  suit,  will  not  be 
denied  the  protection  of  a  court  of  equity 

*Headxiote8  by  Evans,  J. 

Note. — As  to  conspiracy  by  trade  union  to 
procure  discharge  of  nonunion  men,  see.  In  this 
series,  Flaccus  v.  Smith,  64  U  R.  A.  640,  and 
Erdman  v.  Mitchell,  63  L.  R.  A.  634. 

As  to  boycott  or  conspiracies  by  trade  anions 
or  strikers  generally,  fjee  Casey  v.  Cincinnati 
Typographical  Union,  No.  3,  12  li.  R.  A.  193. 
and  note;  Toledo,  A.  A.  &  N.  M.  R.  Co.  t.  Penn- 
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against  an  illegal   act  of  such   combination 
because  of  his  previous  connection  therewith. 

3.  Tike  mAliclona  iirocnrement  of  a 
breaclfc  of  contract  of  employment  result- 
ing In  damage,  where  the  procurement  was 
during  the  subsistence  of  the  contract,  is  an 
actionable  wrong. 

4.  A  eoart  of  equity  'vrlll  interpose  by 
injunction  to  prevent  the  several  members 
of  an  Illegal  combination  from  enforcing  an 
Illegal  agreement  to  the  hurt  and  Injury  of 
one  engaged  in  competitive  business. 

(March  25,  1905.) 

ERROR  to  the  Superior  Court  for  Ful- 
ton County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
enjoin  defendants  from  interfering  with 
plaintiff's  employees.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Smitli  Sb  IVrislit,  for  plaintiffs 
in  error: 

Where  parties  are  concerned  in  illegal 
a,irreements  or  transactions,  whether  they 
are  mala  prohibita,  or  mala  in  se,  courts  of 
equity,  following  the  rule  of  law  as  to  par- 
ticipation in  crime,  will  not  grant  relief  to 
either  party  in  accordance  with  the  maxim, 
In  pari  delicto,  etc. 

Harrington  v.  Bigcloio,  11  Paige,  349; 
Warlmrton  v.  Aken,  1  McLean,  460,  Fed. 
Ciis.  No.  17,14:i ;  Aticood  v.  Fisk,  101  Mass. 
363,  100  Am.  Dec.  124;  Swartser  v.  Qillett, 
1  Chand.  (Wis.)  207;  Davies  v.  London  d 
Provincial  Marine  Ins.  Co,  L.  R.  8  Ch.  Div. 
469;  Bromley  v.  Smith,  2  Hill,  617;  Van- 
dyck  V.  Hewitt,  1  East,  96 ;  Hoxcson  v.  Han- 
cock, 8  T.  R.  675. 

When  the  scheme  is  malum  in  se,  and  the 
parties  to  it  are  in  pari  delicto,  the  law  re- 
fuses to  aid  either  of  them  against  the 
other,  but  leaves  them  where  they  have 
placed  themselves  by  their  own  act. 

Thomas  v.  Richmond,  12  Wall.  349,  20  L. 
ed.  453;  Smith  v.  Huhhs,  10  Me.  71;  Scher- 
tnerhom  v.  Talman,  14  N.  Y.  94 ;  Knoiolton 
V.  Congress  d  E.  Spring  Co.  57  N.  Y.  518; 
yellis  V.  Clark,  20  Wend.  24 ;  Smith,  Contr. 
3d  Am.  ed.  187;  Burt  v.  Place,  6  Cow.  431; 
LeWame  v.  Meyer,  38  Fed.  191;  Keel  v. 
Larkin,  83  Ala.  146,  3  Am.  St.  Rep.  702, 
3  So.  296. 

Blosser  is  bound,  as  a  member  of  the  club, 
by  its  rules;  and  he  is  boimd  by  the  deci- 
sion on  complaint.     He  is  also  bound  to 


have  the  remedy  of  arbitration  exhausted 
before  appealing  to  the  law. 

National  Protective  Aaso.  v.  Cumming, 
170  N.  Y.  321,  58  L.  R.  A.  135,  88  Am.  St. 
Rep.  648,  63  N.  E.  369;  Parks  v.  Andrevcs, 
56  Hun,  o93,  10  N.  Y.  Supp,  344. 

The  plaintiffs  in  error  and  the  labor 
unions  had  a  legal  right  to  agree  and  act 
in  harmony  with  each  other,  and  they  had 
a  perfect  right  to  make  it  a  part  of  this 
agreement,  and  stipulate  that  the  members 
of  the  unions  should  not  work  for  any  print- 
er in  Atlanta  except  the  parties  to  this 
agreement. 

JVilUs  V.  Muscogee  Mfg.  Co.  120  Ga.  597, 
48  S.  E.  177;  National  Protective  Asso.  v. 
Cumming,  170  N.  Y.  321,  5B  L.  R.  A.  135. 
88  Am.  St.  Rep.  648,  63  N.  E.  369. 

Messrs.  Konts  A  Austin  and  Howard 
Van  Eppa,  for  defendant  in  error: 

The  case  discloses  an  illegal  combination 
conducting  its  operations  squarely  in  the 
teeth  of  the  law. 

Brown  v,  Jacobs'  Pharmacy  Co.  115  Ga. 
429,  57  L.  R.  A.  647,  90  Am.  St.  Rep.  126, 
41  S.  E.  553;  Walkei'  v.  Cronin,  107  Mass. 
555. 

Defendant  in  error  was  not  in  pari  de- 
licto. 

Whenever  the  plaintiff  can  make  out  his 
case  without  invoking  the  illegal  contract 
to  his  aid,  he  is  entitled  to  recover. 

Equitable  Loan  d  Secur.  Co.  v.  Waring, 
117  Ga.  633,  62  L.  R.  A.  93,  97  Am.  St. 
Rep.  177,  44  S.  E.  320;  Civil  Code,  S  3937; 
Ingram  v.  Mitchell,  30  Ga.  547;  Clarke  v. 
Brown,  77  Ga.  606,  4  Am.  St.  Rep.  98; 
Holleman  r.  Bradley  Fertiliser  Co.  106  Ga. 
163,  32  S.  E.  83;  Raleigh  d  G.  B.  Co.  v. 
i^ican8(m,  102  Ga.  761,  39  L.  R.  A.  275,  28 
S.  E.  601. 

The  club  could  not  enforce  against  defend- 
ant in  error  the  rules  and  regulations  of  its 
illegal  constitution  and  by-laws. 

Ertz  V.  Produce  Exchange,  82  Minn.  173, 
51  L.  R.  A.  825,  83  Am.  St.  Rep.  419,  84  N. 
W.  743;  Marten  v.  White,  185  Mass.  255, 
64  L.  R.  A.  260,  102  Am.  St.  Rep.  341,  69 
N.  E.  1085;  Boutwell  v.  Marr,  71  Vt.  1, 
43  L,  R.  A.  803,  76  Am.  St.  Rep.  746,  42 
Atl.  607. 

If  one  maliciously  interferes  in  a  contract 
between  two  parties^  and  induces  one  of 
them  to  break  that  contract,  to  the  injury 


syivanla  Co.  19  L.  K.  A.  895;  Toledo,  A.  A.  & 
N.  M.  R.  Co.  v.  Pennsylvania  Co.  19  L.  R.  A. 
387;  Waterhonse  ▼.  Comer,  19  L.  R.  A.  403; 
Ccenr  D*Alene  Consol.  Min.  Co.  v.  Miners' 
ITnion,  19  L.  B.  A.  382;  Lncke  v.  Olothinsr 
Cutters*  &  T.  Assembly  No.  7,507  K.  of  L.  10 
L.  B.  A.  408 ;  Macauley  Bros.  v.  Tlerney,  37  L. 
B.  A.  455 ;  Beck  v.  Bail  way  Teamsters*  Protect- 
ive Union,  42  L.  B.  A.  407;  Marx  Hass  J. 
Clothing:  Co.  v.  Watson,  50  L.  R.  A.  951 ;  and 
G9  L.  R.  A. 


Gray  v.  Building  Trades  Council,  63  L.  B.  A. 
753. 

As  to  liability  for  inducinsr  breach  of  con- 
tract generally,  see,  in  this  series.  Boy.sen  v. 
Thorn,  21  L.  B.  A.  U33,  and  tiotc;  Raycroft  v. 
Tayntor,  33  L.  R.  A.  2Uo  ;  Gore  v.  Condon,  40 
L.  R.  A.  382 ;  Doremus  v.  Hennessy.  4^  L.  R.  A. 
797 ;  West  Virginia  Trnnsp.  Co.  v.  Standard  Oil 
Co.  56  L.  R.  A.  804 ;  and  Raymond  v.  YarHng- 
ton,  62  L.  R.  A.  962. 


92 


Georgia  Supreme  Court. 


Mar., 


of  the  other,  the  party  injured  can  maintain 
an  action  against  the  wrongdoer. 

Angle  v.  Chicago,  8t.  P.  M.  d  0.  R.  Co. 
151  U.  S.  13,  38  L.  ed.  62,  14  Sup.  Ct.  Rep. 
240;  Lumley  v.  Qye,  2  El.  &  Bl.  216;  Bige- 
low,  Torts,  lat  ed.  p.  108 ;  Jonea  v.*  Blocker, 
43  6a.  331;  Salter  v.  Hotoard,  43  Ga.  601; 
Smith  y.  Goodman,  75  Ga.  198;  Biwhy  v. 
Dunlap,  56  K.  H.  456,  22  Am.  Rep.  475; 
Huff  V.  Watkins,  15  S.  C.  82,  40  Am.  Rep. 
680;  Daniel  v.  Stoearengen,  6  S.  0.  N.  S. 
297,  24  Am.  Rep.  471;  Haakina  v.  Royaier, 
70  N.  C.  601,  16  Am.  Rep.  780;  Hetoitt  v. 
Ontario  Copper  Lightning  Bod  Co.  44  U.  C. 
Q.  B.  287. 

It  is  only  necessary  that  the  relation  of 
master  and  servant  exist.  It  matters  not 
whether  the  contract  is  valid  or  not,  or 
whether  the  employee  is  employed  at  will  or 
for  a  definite  period  of  time. 

16  Am.  &  Eng.  Enc.  Law,  pp.  1111,  note  8, 
1114,  note  8;  Webb^s  Pollock,  Torts,  Am. 
ed.  pp.  278,  279;  Qunter  v.  Aator,  4  J.  B. 
Moore,  12,  21  Revised  Rep.  733;  Moran  v. 
Dunphy,  177  Mass.  485,  52  L.  R.  A.  115,  83 
Am.  St.  Rep.  289,  59  N.  E.  125;  Noioe  v. 
Brown,  39  N.  J.  L.  569;  Haakina  v.  Royater, 
70  N.  C.  611,  16  Am.  Rep.  780;  Chipley  v. 
Atkinaon,  23  Fla.  206,  11  Am.  St.  Rep.  367, 
1  So.  934;  Salter  v.  Howard,  43  Ga.  601; 
Walker  v.  Crofiin,  107  Mass.  555 ;  Benton  v. 
Fratt,  2  Wend.  385,  20  Am.  Dec.  623. 

Lumley  v.  Oye  is  now  the  law  of  Eng- 
land. 

Quinn  v.  Leathern  [1901]  A.  C.  495;  Read 
v.  Friendly  Soo.  [1902]  2  K.  B.  738;  Bowen 
v.  Hall,  L.  R.  6  Q.  B.  Div.  333. 

The  doctrine  is  generally  recognized  in 
America. 

Ames,  Lead.  Cas.  on  Torts,  pp.  608,  612; 
Heaton  Peninaular  Button- Fa>atener  Co.  v. 
Dick,  55  Fed.  23,  52  Fed.  667;  Lally  v.  Cant- 
tcell,  30  Mo.  App.  524. 

As  respects  enticing  away  servants,  the 
authorities  all  seem  to  agree  that  a  right  of 
action  lies. 

Read  v.  Friendly  Soc.  [1902]  2  K.  B.  732; 
Temperton  v.  Ruaaell  [1893]  1  Q.  B.  715; 
Bowen  v.  Hall,  L.  R.  6  Q.  B.  Div.  333; 
Angle  v.  Chicago,  St.  P.  M.  ds  O.  R.  Co.  151 
U.  S.  1,  38  L.  ed.  55,  14  Sup.  Ct.  Rep.  240; 
Moran  v.  Dunphy,  177  Mass.  485,  52  L.  R. 
A.  115,  83  Am.  St.  Rep.  289,  59  N.  E.  125; 
Carew  v.  Rutherford,  106  Mass.  1,  8  Am. 
Rep.  287;  Plant  v.  Wooda,  176  Mass.  492, 
61  L.  R.  A.  339,  79  Am.  St.  Rep.  330,  57  N. 
E.  1011 ;  Doremua  v.  Henneaay,  176  111.  608, 
43  L.  R.  A.  797,  68  Am.  St.  Rep.  203,  52 
N.  E.  924,  54  N.  E.  524;  Chipley  v.  Atkin- 
son, 23  Fla.  206,  11  Am.  St.  Rep.  367,  1  So. 
934;  Old  Dominion  S.  S.  Co.  v.  McKenna,  30 
Fed.  48;  Walker  v.  Cronin,  107  Mass.  555; 
Rogera  v.  Evarta,  17  N.  Y.  Supp.  264 ;  State 
V.  Steuyart,  59  Vt.  273,  59  Am.  Rep.  7)0, 
69  L.  R.  A. 


9  Atl.  659;  Curran  v.  Oalen,  2  Misc.  553, 
22  N.  Y.  Supp.  826;  Sherry  v.  Perkina,  147 
Mass.  212,  9  Am.  St.  Rep.  689,  17  N.  E. 
307;  Van  Horn  v.  Van  Horn,  52  N.  J.  L. 
284,  10  L.  R.  A.  184,  20  Atl.  485;  Hopkins 
V.  Owley  Stave  Co.  28  C.  C.  A.  99,  49  U.  S. 
App.  709,  83  Fed.  912;  State  v.  Glidden,  55 
Conn.  46,  3  Am.  St.  Rep.  23,  8  Atl.  890; 
Delz  V.  Winfree,  80  Tex.  400,  26  Am.  St. 
Rep.  755,  16  S.  W.  Ill;  Thomaa  v.  Cincin- 
nati, N.  0.  df  T.  P.  R.  Co.  4  Inters.  Com. 
Rep.  788,  62  Fed.  803;  Crump  v.  Com.  84 
Va.  927,  10  Am.  St.  Rep.  896,  6  S.  E.  620. 

Conspiracies  to  injure  the  business  of  an- 
other by  inducing  employees  or  others  under 
contract  to  quit  work  and  break,  contracts, 
and  by  otherwise  maliciously  interfering, 
are  unlawful  and  actionable. 

Toledo,  A.  A.  d  N.  M.  R.  Co.  v.  Pennsyl- 
vania Co.  19  L.  R.  A.  387,  5  Inters.  Com. 
Rep.  622,  54  Fed.  730;  Murray  v.  McO^ri- 
gle,  69  Wis.  483,  34  N.  W.  522;  Barr  v. 
Eaaex  Tradea  Council,  53  N.  J.  Eq.  101,  30 
Atl.  881;  State  v.  Dyer,  67  Vt  690,  32  Atl. 
814;  Coeur  D'Alene  Conaol.  Min.  Co.  v.  Min- 
era*  Union,  19  L.  R.  A.  382,  51  Fed.  260; 
O'Neil  V.  Behanna,  182  Pa.  236,  38  L.  R.  A. 
382,  61  Am.  St.  Rep.  702,  37  Atl.  843;  Jones 
V.  Stanly,  76  N.  C.  355;  Re  Deba,  158  U.  S. 
564,  39  L.  ed.  1092,  15  Sup.  Ct.  Rep.  900: 
Boyaon  v.  Thorn,  21  L.  R.  A.  233^  note,  9» 
Cal.  578,  33  Pac.  492;  Wabaah  R.  Co.  v. 
Hannan,  56  Cent.  L.  J.  314,  note;  Walah  v. 
Maater  Plumbers*  Aaao.  (Mo.)  56  Cent.  L. 
J.  253,  note;  1  Jaggard,  Torts,  §§  204-207; 
2  Addison,  Torts,  pp.  739  et  acq. 

Contracts  in  restraint  of  competition  and 
trade  are  void  and  against  the  policy  of  this 
state. 

Brown  v.  Jacobs*  Pharmacy  Co.  115  Ga. 
429,  57  L.  R.  A.  547,  90  Am.  St.  Rep.  126. 
41  S.  E.  553;  Rakeatraw  v.  Lanier,  104  Ga. 
188,  69  Am.  St.  Rep.  154,  30  S.  E.  735;  At- 
lanta  v.  Stein,  111  Ga.  789,  51  L.  R.  A- 
335,  36  S.  E.  932;  United  States  v.  Addyaton 
Pipe  d  Steel  Co.  46  L.  R.  A.  122,  29  C.  C. 
A*  141,  54  U.  S.  App.  723,  85  Fed.  271; 
Bailey  v.  Maater  Plumbers*  Asso.  102  Tenn. 
99,  46  L.  R.  A.  561,  52  S.  W.  853;  People  v. 
Sheldon,  139  N.  Y.  251,  23  L.  R.  A.  221,  3S 
Am.  St.  Rep.  690,  34  N.  E.  785;  Anti-mo- 
nopoly Legislation  from  the  Daya  of  Eliza- 
beth lo  the  Anti-Truat  Act  of  1890,  65  Cent. 
L.  J.  144;  United  Statea  v.  Northern  Secu- 
ritiea  Co,  120  Fed.  721;  Jackaon  v.  Stan- 
field,  137  Ind.  592,  23  L.  R.  A.  588,  36  N.  E. 
345,  37  N.  E.  14;  Gregory  v.  Brunawick,  6 
Mann.  &  G.  205. 

Any  combination  the  object  of  which  it 
to  attempt  by  force,  or  threats,  or  intimida- 
tion, to  control  an  employer  in  the  deter- 
mination as  to  whom  he  will  employ  or  the 
wages  he  will  pay  is  an  unlawful  conspir- 
acy. 
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Eddy,  Combinations,  p.  506;  Brown  v. 
Jacobs  Pharmacy  Co,  115  6a.  429,  57  L.  R. 
A.  547,  90  Am.  St.  Rep.  126,  41  S.  E.  553. 

Evaa^  J.,  delivered  the  opinion  of  the 
court: 

The  Doctor  Blosser  Company,  a  corpora- 
tion, brought  an  action  against  a  number  of 
I>rintlng  concerns  using  the  club  or  trade 
name  of  the  "Employing  Printers'  Club  of 
.Vtlanta,"  and  composed  of  individuals, 
tirms,  and  corporations  engaged  in  the  book 
and  job  printing  trade  in  the  city  of  Atlan- 
ta, and  whose  names  are  set  out  in  the  rec- 
ord, asking  an  injunction  and  praying  dam- 
ages. The  court  granted  the  injunction,  and 
exception  is  taken  to  this  order.  On  the 
interlocutory  hearing  the  defendants  urged 
by  demurrer  the  insufficiency  of  the  facts 
pleaded  to  authorize  the  relief  prayed.  Not- 
Avithstasding  the  demurrer  admitted  the 
truth  of  all  the  facts  which  were  well-plead- 
ed,  the  plaintiff  submitted  proof  tending  to 
sustain  all  the  essential  allegations. 

1-3.  The  complaint  is  that  the  defendants 
formed  a  combination  among  the  employing 
printers  to  control  and  fix  the  price  of  print- 
ing done  in  the  city  of  Atlanta,  and,  because 
the  plaintiff  refused  to  affiliate  with  the 
combination,  they  wrongfully  interfered 
with  the  plaintiff's  business,  and  malicious- 
ly induced  its  employees  to  break  their  con- 
tracts with  it,  and  refuse  to  continue  in  its 
omployment)  to  its  injury  and  damage.  A 
combination  of  individuals  engaged  in  a  par- 
ticular line  of  business  to  compel  one  en- 
gaged in  a  similar  business  to  sell  his 
product  at  prices  fixed  by  it  is  contrary  to 
public  policy,  and  void;  and  the  members 
of  such  a  combination,  individually,  and  col- 
lectively, may,  by  appropriate  injunction,  be 
restrained  from  wrongfully  interfering  with 
the  business  of  the  one  who  is  not  a  member 
of  the  combination.  This  principle  is  laid 
down  in  the  well-considered  case  of  Brotm 
V.  Jacobs'  Pharmacy  Co.  115  Ga.  429,  57  L. 
R.  A.  547,  90  Am.  St.  Rep.  126,  41  S.  E. 
553,  is  supported  both  by  reason  and  author- 
ity, and  its  application  to  the  case  in  hand 
is  readily  apparent. 

The  facts  alleged  in  the  petition  were  as 
follows:  The  plaintiff  was  engaged  in  the 
city  of  Atlanta  in  the  general  business  of  a 
printer  for  the  public,  enjoying  a  large  trade 
nnd  doing  a  prosperous  business.  The  de- 
fendants were  also  engaged  in  the  printing 
business,  and  formed  a  combination  or  trust, 
called  the  "Employing  Printers'  Club  of  At- 
lanta, Georgia."  This  combination  embraced 
nearly  the  entire  printing  and  publishing 
fraternity  of  Atlanta  except  the  newspapers, 
and  its  organization  was  "for  the  single  and 
sole  purpose  of  restraining  trade,  of  abso- 
lutely defeating  and  destroying  competition 
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among  bidders  for  printing  of  any  sort  to 
be  done  in  the  city  of  Atlanta,  and  for  main- 
taining an  arbitrary  and  extortionate  scale 
of  prices  upon  any  contracts  that  might  be 
received  for  work  done  in  the  city."  This 
combination  or  club  had  a  written  constitu- 
tion and  by-laws,  a  copy  of  which  was  ap- 
pended to  the  petition.  Among  the  objects 
of  the  club,  as  recited  in  its  constitution, 
were  "the  maintenance  of  legitimate  prices, 
the  suppression  of  imdue  rivalry,  and  mutual 
protection  from  abuses  or  infringement  up- 
on our  rights  by  others."  The  rules  provid- 
ed for  a  fixed  minimum  scale  of  prices,  that 
no  member  should  give  any  rebate  or  con- 
cession to  a  customer,  and  for  a  uniform 
discount  only  to  other  members  of  the  asso- 
ciation. Rule  8  was:  "Never  give  customer 
an  itemized  estimate."  The  scheme  of  the  de- 
fendants, who  confederated  under  the  name 
of  the  "Employing  Printers'  Club,"  was  as 
follows:  If  a  customer  desiring  to  have 
printing  or  publishing  done  made  applica- 
tion for  a  bid  to  any  one  of  the  members 
constituting  the  club,  it  was  the  understand- 
ing and  agreement  among  all  of  the  members 
thereof  that  the  printer  receiving  the  bid 
for  work  should  name  the  price  for  which  he 
was  willing  to  imdertake  it,  and  thereupon 
should  list  the  application,  the  name 
of  the  customer,  and  the  proposition 
for  doing  the  work,  giving  a  complete 
description  of  the  job  to  a  manager 
appointed  for  that  very  purpose,  and 
salaried  by  the  members  of  the  combina- 
tion; and  they  in  turn  were  bound  severally 
to  each  other  that,  if  they  were  also  invited 
to  make  competitive  bids,  they  would  fix  the 
price  for  such  equal  to  or  higher  than  that 
proposed  by  the  first  printer  receiving  the 
application  and  listing  the  bid.  It  was  al- 
leged that  the  combination  enforced  a  rule 
between  themselves,  establishing  a  system- 
atic way  of  handling  the  public  printing  for 
the  city  of  Atlanta,  under  the  operation  of 
which  each  printer  was  to  have  his  turn; 
the  manager  to  keep  track  of  this  branch  of 
the  business,  and  notify  the  different  mem- 
bers, when  the  city  of  Atlanta  asked  for 
bids,  whose  turn  it  was  to  do  the  work.  They 
were  to  make  the  price  and  add  10  per  cent, 
and  charge  the  city,  not  only  the  fixed,  ar- 
bitrary price,  but  also  the  additional  10  per 
cent  on  the  fixed  price.  It  was  alleged  that 
a  committee  from  the  Employing  Printers- 
Club,  who  also  represented  the  defendants, 
as  members  of  the  club,  waited  on  the  plain- 
tiff, and  advised  its  officers  that  it  could  not 
continue  to  employ  union  labor  in  its  shop 
unless  it  became  a  member  of  the  club. 
Plaintiff  inquired  of  the  committee  the  pur- 
pose and  scope  of  the  club,  and  was  informed 
that  it  was  a  secret  institution,  and  that 
it  was  necessary  to  become  a  member  before 
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its  secrets  could  be  imparted.  To  prevent 
being  deprived  of  union  labor,  which  was 
the  only  labor  obtainable,  and  ignorant  of 
the  real  purposes  of  the  club,  the  plaintiff 
became  a  member  thereof.  About  October 
1,  1901,  plaintiff  made  a  contract  with  the 
managers  of  the  Wesleyan  Christian  Advo- 
cate to  publish  that  periodical,  and  was  pro- 
ceeding Jo  execute  the  contract,  when  it  was 
notified  by  the  Employing  Printers'  Club 
that  it  had  violated  the  rules  of  the  club  in 
accepting  such  contract,  and  was  fined  $468 
for  taking  the  contract.  The  club  decided 
that  the  right  to  print  that  periodical  be- 
longed to  the  Foote  &  Davies  Company,  one 
of  the  defendants,  and  that  the  plaintiff 
should  not  have  underbid  that  company.  In 
addition  to  imposing  the  fine,  the  club  ruled 
that  at  the  end  of  the  year  1902  the  publi- 
cation price  of  the  Advocate  for  the  year 
1903  should  be  fixed  by  the  Foote  &,  Davies 
Company.  The  plaintiff  was  dissatisfied 
with  this  ruling,  and  resigned  its  member- 
ship in  the  club,  whereupon  plaintiff  was 
notified  by  a  committee  from  the  club  that, 
unless  it  paid  the  fine  and  came  back  into 
the  club,  all  union  labor  would  be  called  out 
of  its  shop.  Tlie  plaintiff,  persisting  in  its 
refusal  to  resume  relationship  with  the 
club,  was  assured  by  a  committee  from  the 
club  that  it  had  been  reorganized  on  a  legal 
basis.  Upon  this  assurance  the  plaintiff  re- 
sumed its  membership  in  the  club,  and  the 
fine  was  reduced  to  $125.  The  major  part 
of  this  fine  was  paid,  and  plaintiff  resumed 
its  membership  because  of  the  threat  to  call 
out  the  union  labor  from  its  shop,  and  to 
avoid  the  damages  incident  to  the  loss  of 
this  class  of  labor.  In  October,  1902,  the 
Wesleyan  Christian  Advocate's  managers  ap- 
plied to  the  plaintiff  to  print  that  paper 
during  the  year  1903,  stating  that  they 
were  aware  of  the  existence  of  the  print- 
ers' combination,  but  before  they  would  pay 
more  than  they  were  paying  they  would 
withdraw  their  work  from  Atlanta,  and 
place  it  elsewhere.  Thereupon  the  plaintiff 
made  them  a  bid  which  afforded  a  reason- 
able net  profit  on  the  proposed  work.  The 
Employing  Printers'  Club  then  met  and  sat 
in  judgment  on  the  plaintiff's  action  in  tak- 
ing the  contract  for  the  second  time  for  the 
publication  of  this  periodical,  and  adjudged 
that  the  plaintiff  pay  the  Foote  &  Davies 
Company  $300  in  cash  to  partly  reimburse 
it  for  the  loss  of  the  profit  on  the  publica- 
tion of  the  Wesleyan  Christian  Advocate, 
and  that  the  naming  of  the  price  for  the 
publishing  of  this  periodical  "revert  irrev- 
ocably" to  the  Foote  &  Davies  Company 
at  the  expiration  of  the  present  contract. 
Several  attempts  were  made  to  induce  the 
plaintiff  to  comply  with  this  edict,  and  it 
^va^  threatened  that,  if  it  did  not  comply, 
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the  club  would  cauKc  all  union  labor  to  leave 
its  employment.  The  plaintiff  refused  to 
comply  with  the  club's  demand,  and  declined 
to  afiiliatc  longer  with  the  club  as  a  member, 
notifying  it  of  this  resolve.  Then  the  club 
caused  the  pressmen,  feeders,  printers,  and 
binders  employed  by  the  plaintiff  to  quit 
work,  thereby  shutting  down  the  plaintiff'^ 
establishment,  and  rendering  it  impossible 
for  it  to  conduct  its  business,  or  to  execute 
existing  contracts,  or  to  undertake  further 
employment  in  the  line  of  its  trade.  Ac- 
tual damages  were  alleged  to  have  been  sus- 
tained by  the  plaintiff  in  the  sum  of  $10.- 
000.  On  the  interlocutory  hearing  it  ap- 
peared that  some  of  the  employees  returned 
to  the  work,  and  that  their  respective  unions^ 
refused  to  call  a  strike  in  the  plaintiff's 
shop.  The  defendants  then  threatened  that, 
unless  the  unions  would  call  out  its  labor 
from  the  plaintiff's  shop  they  would  no  long- 
er observe  the  union  regulations.  In  pur- 
suance of  this  threat,  some  of  the  defend- 
ants had  posted  their  respective  businesses 
as  "open  shops,"  and  the  plaintiff's  peti- 
tion was  filed  at  this  juncture  of  affairs. 

There  can  be  no  doubt  that  the  facts  al- 
leged in  the  petition,  if  true  (and  the  de- 
murrer admits  their  truth),  establish,  not 
only  a  conspiracy  to  fix  and  control  the 
price  of  printing  in  the  city  of  Atlanta,  but 
also  a  malicious  interference  with  the  busi- 
ness of  the  plaintiff.  The  scope  and  purpose 
of  the  Employing  Printers'  Club  was  to  cre- 
ate a  monopoly  and  stifle  competition  in  the 
printing  business.  A  mere  agreement  to  do 
wrong  is  not  actionable ;  but  when  the  par- 
ties to  such  agreement  do  an  overt  act  in 
furtherance  of  the  illegal  combination,  re- 
sulting in  injury  to  a  third  person,  the 
conspiracy  becomes  actionable,  and  the  con- 
spirators are  liable  to  the  injured  party 
for  damages  proximately  flowing  from  their 
illegal  conduct. 

It  is  contended  by  the  plaintiffs  in  error 
that,  conceding  that  the  combination  amoug 
the  defendants  was  an  illegal  one,  the  plain- 
tiff in  the  court  below  was  a  party  to  it. 
and  cannot  be  heard  to  complain  in  a  court 
of  equity.  It  is  true  that  at  one  time  the 
plaintiff  was  a  member  of  the  trust,  but, 
when  the  trust  essayed  to  discipline  it,  it  re- 
pudiated the  club^  and  informed  ita  officer;* 
that  it  would  no  longer  affiliate  with  the 
club.  It  was  then  that  the  club  wa«  pro- 
ceeding to  punish  it  by  calling  out  its  em- 
ployees. The  maxim  that  one  must  come 
into  a  court  of  equity  with  clean  hands 
means  that  he  must  do  equity  as  respects 
the  defendant's  rights  in  the  particular  mat- 
ter of  the  suit.  I  Pom.  £q.  Jur.  S  397. 
"The  rule  that  a  complainant  must  come 
into  equity  with  clean  hands  does  not  gi» 
so  fur  as  to  prohibit  a  court  of  equity  from 
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«civiiig  its  aid  to  a  bad  or  a  faithless  man. 
The  dirt  upon  his  hands  must  be  his  bad 
conduct  in  the  transaction  complained  of. 
All  complainants  in  equity  are  human 
beings,  full  of  faults  and  sin,  and  I  doubt 
if  there  is  one  case  in  ten  in  which  the 
romplainant  is  not  somewhat  to  blame.  If 
the  complainant  does  equity  himself,  or  of- 
fers to  do  it  (except  in  those  cases  where 
the  rule  in  pari  delicto,  etc.,  comes  in),  his 
hands  are  as  clean  as  the  court  can  require." 
Ansley  v.  Wilson,  50  Ga.  421.  The  plain- 
tiff is  not  seeking  to  obtain  any  relief  by 
virtue  of  his  former  connection  with  the 
club,  and  is  not,  therefore,  in  pari  delicto 
with  the  defendants  relatively  to  the  cause 
of  action  which  it  brings  against  them.  Its 
connection  with  the  club  ceased  before  filing 
the  suit,  and  it  has  repudiated  the  club  as 
an  unholy  alliance.  Even  in  criminal  law 
the  lootAS  poeniteniicB  is  recognized.  The 
aggressor  may  repent,  and  abandon  his 
felonious  enterprise,  and  place  himself  in  a 
position  where  he  may  rightfully  invoke  the 
law  of  self-defense  in  a  subsequent  occur- 
rence. Besides,  an  imlawf  ul  combination  in 
restraint  of  trade  is  a  wrong  to  the  public, 
as  well  as  to  the  injured  individual.  If  a 
man  confederates  with  a  burglar  to  break 
and  enter  a  house,  but  abandons  the  crimi- 
nal project,  his  agreement  to  join  in  the 
burglary  will  not  justify  an  infliction  of  aif 
injury  upon  his  person  by  the  burglar,  and 
deprive  him  of  his  right  of  self-defense, 
merely  because  of  the  prior  agreement  to  do 
a  criminal  act  and  the  abandonment  of  his 
unlawful  intention. 

Independently  of  the  conspiracy,  the  pe- 
tition states  a  case  of  malicious  interfer- 
ence with  the  plaintiff's  contract  of  employ- 
ment with  its  employees.  At  common  law 
the  remedies  for  breach  of  contract  were 
confined  to  the  contracting  parties,  and 
limited  to  direct  damages  and  consequential 
damages  proximately  resulting  from  the  act 
of  him  who  is  sued.  This  general  rule  admit- 
ted of  one  exception,  and  that  was  the  right 
of  action  against  a  stranger  for  wrongfully 
enticing  away  a  servant  in  violation  of  his 
contract  of  service  with  his  master.  The 
exception  is  said  to  have  been  based  on  the 
ancient  statute  of  laborers.  The  early 
English  cases  limited  the  action  to  the  en- 
ticement of  menial  servants,  but  the  later 
cases,  banning  with  Lumley  v.  Ctye,  2  El.  & 
Bl.  216,  have  extended  the  doctrine  beyond 
menial  servants;  and  by  the  modern  in- 
terpretation of  this  doctrine  by  the  English 
courts  the  rule  is  extended  to  a  malicious 
interference  with  any  contract.  A  brief 
reference  to  a  few  English  cases  will  serve 
to  present  the  evolution  and  extension'  of 
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the  old  common-law  doctrine  of  malicious 
interference  with  a  contract.  Lumley  v. 
Gye,  2  El.  &  Bl.  216,  was  a  suit  for  the  ma- 
licious procuring  of  an  opera  singer,  who 
had  agreed  with  the  plaintiff  to  perform 
and  sing  at  his  theater,  and  nowhere  else, 
for  a  certain  time,  to  break  her  contract, 
and  not  perform  or  sing  at  the  plaintiff's 
theater  during  the  time  for  which  slie  was 
engaged.  It  was  there  held  that  an  action 
would  lie  for  maliciously  procuring  a  breach 
of  contract  to  give  exclusive  personal 
service,  provided  the  procurement  was  dur- 
ing the  subsistence  of  the  contract  and  pro- 
duced damage;  and  that  to  sustain  such  an 
action  it  was  not  necessary  that  the  em- 
ployer and  employee  should  stand  in  the 
strict  relation  of  master  and  servant.  The 
opinion  was  by  a  divided  court.  The  ma- 
jority of  the  judges  were  inclined  to  the 
opinion  that  an  action  would  lie  for  the  ma- 
licious procurement  of  the  breach  of  any 
contract,  though  not  for  pers6nal  services, 
if  by  the  procurement  damage  was  intended 
to  result,  and  did  result,  to  the  plaintiff. 
This  case  was  followed  in  Boxcen  v.  Hall,  L. 
R.  6  Q.  B.  Div.  333.  In  1893  the  same  ques- 
tion was  before  the  court  of  appeal  of  the 
Queen's  bench  division  {Temperton  v.  Rus- 
sell [1893]  1  Q.  B.  Div.  715),  and  the  cases 
of  Lumley  v.  Oye  and  Bowen  v.  Hall  were 
examined  and  approved;  and  these  cases 
were  there  said  to  rest  upon  the  principle 
that  to  maliciously  procure  a  person  to 
break  a  contractual  relation,  which  all  are 
bound  by  law  to  respect,  is  actionable;  and 
that  a  right  of  action  for  maliciously  pro- 
curing a  breach  of  contract  is  not  confined 
to  contracts  of  personal  service.  By  many 
it  was  thought  that  the  House  of  Lord's 
case  of  Allen  v.  Flood  [1898]  A.  C.  1,  con- 
flicted with  the  doctrine  announced  in 
Teniperton  v.  Russell,  or  at  least  materially 
curtailed  its  scope.  But  in  the  later  case  of 
Quinn  v.  Leathern  [1901]  A.  C.  495,  both 
cases — Temperton  v.  Russell  and  Allen  v. 
Flood — were  elaborately  reviewed  and 
analyzed;  and,  after  stating  the  scope  and 
effect  of  the  latter  case,  it  was  ruled  that  *'a 
combination  of  two  or  more,  without  justifi- 
cation or  excuse,  to  injure  a  man  in  his 
trade,  by  inducing  his  customers  or  servants 
to  break  their  contracts  with  him,  or  not  to 
deal  with  him  or  continue  in  his  employ- 
ment, is,  if  it  results  in  damage  to  him, 
actionable."  The  Supreme  Court  of  the 
United  States  approvingly  cited  the  English 
cases  of  Lumley  y.  Gye  and  Bowen  v.  Hall, 
and  reached  the  conclusion  that,  if  one  ma- 
liciously interferes  with  a  contract  to  the 
injury  of  the  other,  the  party  injured  may 
maintain  an  action  against  the  wrongdoer. 
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Angle  v.  Ohioago,  8t,  P.  M.  d  0.  R.  Co,  151 
U.  S.  1,  38  L.  ed.  55,  14  Sup.  Ct.  Rep.  240, 
Though  this  rule  is  not  universal  in  all  the 
courts  of  last  resort  of  our  sister  states,  it 
is  believed  to  have  been  followed  in  most  of 
them.  In  the  carefully  prepared  opinion  in 
Walker  v.  Cronin,  107  Mass.  555,  the  court 
decided  that  a  manufacturer  is  entitled  to 
maintain  an  action  against  a  third  person, 
who,  with  the  unlawful  purpose  of  prevent- 
ing him  from  carrying  on  his  business,  wil- 
fully induced  many  of  his  employees  to 
leave  his  employment,  whereby  the  manu- 
facturer lost  their  services,  and  the  profits 
and  advantages  which  he  would  have 
derived  therefrom.  See  also  Moron  v. 
Dunphy,  177  Mass.  485,  52  L.  R.  A.  115,  83 
Am.  St.  Rep.  289,  59  N.  E.  125.  And  the 
supreme  court  of  North  Carolina  held  in 
two  cases  {Hasldns  v.  Royster,  70  N.  C. 
601,  16  Am.  Rep.  780;  Jonea  v.  Stanly,  76 
N.  C.  355)  that,  if  a  person  maliciously 
entices  laborers  or  croppers  to  break  their 
contract  with  their  employer  and  desert  his 
service,  the  employer  may  recover  damages 
against  such  person. 

In  this  state  it  has  been  held  that  when 
one  man  employs  a  laborer  to  work  on  his 
farm,  and  another  man,  knowing  of  such 
contract  of  employment,  entices,  hires,  or 
persuades  the  laborer  to  leave  the  service  of 
the  first  employer  during  the  time  for 
which  he  was  so  employed,  the  law  gives  to 
the  party  injured  a  right  of  action  to  re- 
cover damages.  Salter  v.  Howard,  43  Ga. 
601.  From  the  reasoning  of  McCay,  J.,  in 
Barron  v.  Collins,  49  Ga.  580,  it  would  ap- 
))ear  that  he  was  inclined  to  the  opinion 
that  an  action  for  the  malicious  breach  of 
contract  was  limited  to  cases  of  servanto. 
The  declaration  in  that  case  alleged  that  A, 
having  contracted  with  one  Charles  Barron 
that  he,  the  said  Charles,  should  furnish 
himself  and  his  two  daughters  and  one 
George  Barron  to  work  as  laborers  on  the 
plaintiff's  land  for  the  year  1872,  the  plain- 
tiff to  furnish  the  land  and  mules,  and  the 
said  Charles  to  receive  one  third  and  plain- 
tiff two  thirds  of  the  crop,  and  that  the  de- 
fendant, knowing  the  said  contract  had  not 
been  abandoned,  but  still  existed,  employed 
the  said  Charles,  his  two  daughters,  and  the 
said  George  to  work  for  him  for  the  year 
1872.  It  was  held  on  demurrer  that  no 
good  cause  of  action  was  set  forth.  In  the 
opinion  it  was  said  that  the  gist  of  the 
action  was  enticing  away  plaintiff's  serv- 
ante;  and  that  the  contract  between  the 
plaintiff  and  Charles  Barron  did  not  create 
the  relation  of  master  and  servant,  but  that 
Charles  Barron  was  a  contractor,  and  not  a 
servant.    However,  within  the  limits  of  a 
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very  brief  opinion,  it  was  pointed  out  that 
the  declaration  was  defective  in  many  other 
particulars.  It  was  defective  in  not  set- 
ting forth  the  nature  of  the  damages.  It 
was  said,  also,  that  perhaps  the  contract, 
resting  in  parol,  was  not  binding,  as  it  was 
not  to  be  performed  within  a  year.  Nor  did 
it  appear  that  Charles  Barron  was  author- 
ized to  contract  for  the  service  of  the  others. 
Inasmuch  as  the  petition  was  defective  in 
other-  vitol  particulars,  the  judgment  of  the 
court  waa  not  confined  to  the  question  of  the 
malicious  procurement  of  the  breach  of  the 
contract.  Attention  is  also  called  to  the 
fact  that  this  case  was  decided  in  1873. 
when  the  principle  under  discussion  was  in 
its  evolutional  stage.  Speaking  for  myself, 
I  believe  the  same  reasons  which  support 
the  principle  that  an  action  will  lie  for  the 
malicious  procurement  of  a  breach  of  con- 
tract of  personal  service  will  cover  every 
case  where  one  person  maliciously  per- 
suades and  induces  another  to  break  any 
legal  contract.  In  the  case  at  bar  the  re- 
lation of  master  and  servant  did  exist  be- 
tween the  plaintiff  and  his  employees,  and, 
even  applying  the  common-law  rule  of  lia- 
bility, the  defendante  would  be  answerable 
in  damages  to  the  plaintiff  for  a  malicious 
procurement  of  the  breach  of  contract  by 
its  employees.  The  term  "malicious,'*  used 
•in  this  connection,  is  to  be  given  a  liberal 
meaning.  The  act  is  malicious  when  the 
thing  done  is  with  the  knowledge  of  the 
plaintiff's  rights,  and  with  the  intent  to 
interfere  therewith.  It  is  a  wanton  inter- 
ference with  another's  contractual  righte. 
Ineffective  persuasion  to  induce  another  to 
violate  his  contract  would  not,  of  itself,  be 
actionable,  but,  if  the  persuasion  be  used 
for  the  purpose  of  injuring  the  plaintiff,  or 
benefiting  the  defendant  at  the  expense  of 
the  plaintiff,  with  a  knowledge  of  the  sub- 
sistence of  the  contract,  it  becomes  a  ma- 
licious act,  and,  if  injury  ensues  from  it,  a 
cause  of  action  accrues  to  the  injured  party. 
Bowen  v.  Hall,  L.  R.  6  Q.  B.  Div.  333.  As 
was  said  by  Crompton,  J.,  in  Lwnley  r. 
Oye,  2  El.  &,  Bl.  216:  ''It  must  now  be  con- 
sidered clear  law  that  a  person  who  wrong- 
fully and  maliciously,  or,  which  is  the  same 
thing,  with  notice,  interrupte  the  relation 
subsisting  between  master  and  servant,  by 
procuring  the  servant  to  depart  from  the 
master's  service,  ...  is  responsible 
at  law."  See  Doremus  v.  Henneaay,  176  111. 
608,  43  L.  R.  A.  797,  802,  68  Am.  St.  Rep. 
203,  52  N.  E.  924,  64  N.  E.  624. 

4.  From  the  proof  submitted  it  appeared 
that  means  other  than  persuasion  were  em- 
ployed by  the  defendante  to  induce  the 
plaintiff's  employees   to   quit   work.    They 
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threatened  the  various    labor    unions    that, 
unless  the  union  labor  of  the  plaintiff  was 
called  out,  they  would  no  longer  exclusively 
employ  union  men,  but  would  run  what  is 
known  as  an  "open  shop."    This  threat  was 
being  carried  into  execution  when  the  plain- 
tiff applied  for  the  writ  of  injunction.    The 
plan  of  attack  on  the  plaintiff  was  to  force 
the  various  labor  unions  to  call  out  their 
members   from   the   plaintiff's   shop,   under 
the  threat  that  upon  their  refusal  to  do  so 
the  defendants  would  run  their  respective 
businesses  under  what  is  kno>vii  as  an  open 
shop;  that  is,  they  would  employ  their  labor 
without  reference  to  their  connection  with 
the  various  unions.    The  several  defendants 
liad  the  undoubted  right    to    employ    any 
«-haraeter  of  labor    they   might   prefer.     If 
they  desired  to  supplant   the    union    labor 
and    substitute    therefor    nonunion    labor, 
>uch  action  would  be  strictly  within  their 
legal  right-     But  the    record    shows    that 
practically  all  the    skilled    labor    in    this 
hranch  of  business  in  the  city  of  Atlanta  be- 
longed to  the  various  labor    unions,   which 
had  an  agreement  with  the  defendants  that 
the  defendants  would  hire  only   union   em- 
]>Ioyees,  and  tfiat  the  unions  would  not  per- 
mit their  members  to  work    for    any    em- 
ployer who  was  not  a    party   to  the  agree- 
ment.    This   agreement  was   incidental   to 
the  main  purpose  of  the  organization.     It 
was  a  part  of  the  plan  to  force  all  employ- 
ing printers  to  become  members  of  the  Em- 
]»loying    Printers*    Club.      The    defendants 
were  insisting  on    the    observance    of   this 
:igreement  by  the  labor  unions,  and,  upon 
their  refusal  to  live  up  to    the    agreement, 
they  were  threatened  with  the  hete  noire  of 
unionism, — ^the  open   shop.     An  injunction 
may  be  granted  against  the  enforcement  of 
nn  illegal  agreement  of  dealers  to  injure  the 
business  of  another  person:  Jackson  v.  Stan- 
field,  137  Ind.  592,  23  L.  K  A.  588,  36  N.  E. 
345,  37  N.  E.  14. 

A  court  of  equity  will  interpose  by  in- 
junction to  prevent  the  several  members  of 
an  illegal  combination  from  enforcing  an 
agreement  to  the  hurt  and  injury  of  one  en- 
jraged  in  a  competitive  business.  Brown  v. 
'facobs'  Pharmacy  Co,  115  Ga.  429,  57  L.  R. 
A.  547,  90  Am.  St.  Rep.  126,  41  S.  E.  553. 

Under  the  facts  in  the  record,  the  court 
properly  enjoined  the  defendants  from 
interfering  with  the  plaintiff's  business  as 
a  printer  engaged  in  competitive  trade,  and 
from  unlawfully  influencing  the  labor 
organization  from  obstructing  its  business. 
Judgment  affirmed. 
All  the  Justices  concur. 
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*1«  In  an  action  affalnat  the  maJcer  and 
Indoraer  of  a  promlaaory  note,  Joined 
in  the  same  suit,  the  indorser  may  set  off  an 
individual  claim  asralnst  the  plaintiff  growinj? 
out  of  the  transaction  which  gave  rise  to  the 
execution  of  the  note. 

2.  After  a  valid  plea  of  aet-ofl  has  beeri 
llled,  the  plaintiff  is  not  entitled  to  dismiss 
his  action  so  as  to  Interfere  with  the  rights 
of  the  defendant,  except  upon  sufficient  cause 
shown. 

(March  25,  1905.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  orders  striking  out  defendant's 
plea  of  set-off,  and  dismissing,  without  her 
consent,  an  action  brought  to  enforce  pay- 
ment of  certain  promissory  notes.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Frank  A.  Arnold  for  plaintiff  in 
error. 

Messrs,  Rosser  ft  Brandon  for  defend- 
ant in  error. 

Candler,  J.,  delivered  the  opinion  of  tha 
court:  • 

The  Exchange  Bank  brought  suit  against 
Frank  Williams,  as  maker,  and  May  C. 
Wilson,  as  indorser,  on  a  number  of 
promissory  notes.  The  petition  alleged  that 
the  notes  were  made  by  Williams  to  the  «T. 
C.  Wilson  Coal  &  Lumber  Company,  under 
which  name  May  C.  Wilson  was  at  th^ 
time  doing  business,  and  were  indorsed  by 
May  C.  Wilson.  The  defendants  filed  a  pleJi 
in  which  they  denied  that  at  the  tinje  the 
notes  were  executed  May  C.  Wilson  was 
doing  business  under  the  name  of  the  J.  C. 
Wilson  Coal  &  Lumber  Company,  and 
averred  that  that  company  was  a  corpo- 
ration under  the  laws  of  Georgia,  Thev 
also  denied  indebtedness  on  the  notes,  and 
averred  that  "plaintiff  has  received  from  de- 
fendant. May  C.  Wilson,  $874  on  accoimt  of 
the  transaction  sued  upon,  and  said  plain- 
tiff is  indebted  to  defendant.  May  C.  Wil- 
son, the  difference,  $474,  which  she  pleads  in 
recoupment,  and  asks  judgment  against 
plaintiff  for  said  sum."  Subsequently  Mr^. 
Wilson  offered  an  amendment  to  her  plea, 

*Headnotes  by  Candlek,  J. 


Note.— As  to  the  right  of  a  surety  Jointly 
bound  with  his  principal  to  offset  against  such 
joint  Indebtedness  his  Individual  claim  against 
the  creditor,  see,  In  this  series,  Clark  v.  Sulli- 
van, 13  L.  R.  A.  283,  and  note. 
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which  the  court,  on  objections  of  counsel 
for  the  plaintiff,  disallowed.  The  court  also, 
on  oral  motion,  struck  the  plea  of  set-off, 
and  later  passed  another  order,  "without 
the  knowledge  or  consent  of  defendant.  May 
C  Wilson,"  permitting  the  plaintiff  to  dis- 
miss the  case  at  its  cost.  Mrs.  Wilson  ex- 
cepts to  the  refusal  of  her  amendment,  the 
order  striking  her  plea,  and  the  order  allow- 
ing the  plaintiff  to  dismiss. 

1.  As  no  reference  is  made  in  the  brief 
of  counsel  for  the  plaintiff  in  error  to  the 
refusal  -of  the  amendment  offered  by  Mrs. 
Wilson,  the  assignment  of  error  on  this  rul- 
ing will  be  treated  as  having  been  aban- 
doned, and  we  will  pass  to  the  controlling 
question  in  the  case,  viz.,  whether,  in  a  suit 
on  a  promissory  note,  where  both  maker  and 
indorser  are  joined  in  the  suit,  the  indorser 
may  set  off  an  individual  demand  against 
the  plaintiff's  cause  of  action.  This  ques- 
tion is  not  without  considerable  difficulty. 
In  the  case  of  Threlkeld  v.  Dobbins,  45  Ga. 
144,  it  was  held  broadly  that  "a  debt  due  by 
the  plaintiff  to  one  of  several  defendants  in 
a  suit  cannot  be  pleaded  by  the  defendants 
as  a  set-off,  unless  there  be  some  special 
cause  shown."  That  case,  however,  was  de- 
cided by  only  two  judges,  and  hence  is  not 
binding  upon  us  as  authority;  but,  aside 
from  that  consideration,  an  examination  of 
the  facts  upon  which  it  was  based  will  show 
that  the  headnote,  from  which  the  foregoing 
quotation  was  taken,  is  much  broader  than 
the  actual  question  decided.  It  appeared 
that  Threlkeld  and  another  had  executed  to 
Dobbins  their  joint  promissory  note;  that 
Dobbins  owed  Threlkeld  a  sum  of  money  for 
cotton  which  he  had  sold  for  him,  and  for 
which  he  had  not  accoimted;  and  that  Dob- 
bins had  agreed  that  this  sum  should  be  en- 
tered as  a  credit  on  the  joint  note.  It  was 
held  that  this  agreement  was  "such  special 
claim"  as  could  be  set  off  against  the  plain- 
tiff's demand  on  the  note.  The  cases  cited 
by  counsel  for  the  defendant  in  error  as 
being  in  harmony  with  the  decision  in 
Threlkeld  v.  Dobbins  are  also  cases  where  a 
joint  demand  was  the  subject  of  the  suit, 
and  one  of  the  defendants  sought  to  set  off 
an  individual  claim.  With  one  exception, 
they  were  suits  against  partnerships,  the 
exception  being  a  suit  against  joint  makers 
of  a  promissory  note.  It  seems  to  be  well 
settled  in  Georgia,  as  in  most  of  the  states, 
that  in  a  suit  against  two  or  more  persons 
on  a  joint  obligation  set-off  is  not  available 
to  less  than  the  entire  number  of  defend- 
ants. The  reason  of  this  rule  is  plain.  A 
joint  obligation  is  indivisible.  Each  one  of 
the  obligors  is  bound  to  the  same  extent 
and  in  the  same  manner  as  all  the  others. 
A  separate  judgment  against  less  than  the 
entire  number  would  be  impossible;  and  in 
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this  very  fact  of  indivlHibility  lies  the  se- 
curity to  the  obligee  of  accepting  a  joint 
obligation.  That,  however,  is  not  this  case. 
The  maker  and  the  indorser  of  a  n^^otiable 
promissory  note  are  severally,  not  jointly, 
bound  by  the  instrument.  Their  contracts 
are  essentially  different.  That  of  the  maker 
is  to  pay  the  note  when  due,  according  to 
the  terms  of  the  writing.  That  of  the  in- 
dorser is  that  he  will  pay  only  on  certain 
well-defined  conditions  precedent.  Owioj^ 
to  the  several  nature  of  the  contract,  a  suit 
against  the  maker  and  indorser  in  one 
action  was  not  known  to  the  law  merchant; 
and  it  was  necessary  to  obtain  a  judgment 
against  the  maker  before  the  liability  of 
the  indorser  was  established.  The  suit 
against  maker  and  indorser  in  one  action  i» 
entirely  of  statutory  origin  (14  Enc  PI.  Jt 
Pr.  p.  452,  and  authorities  cited  in  note), 
and  the  Georgia  statute  on  the  subject  was 
not  enacted  until  1826.  Beckmth  v.  Carle- 
ton,- 1^  Ga.  693.  And  see  generally  on  thii^ 
subject,  Vinson  v.  Piatt,  21  Ga.  135;  La- 
mar V.  Cottle,  27  Ga.  265 ;  Davis  v.  Bank  of 
Fulton,  31  Ga.  69;  Ware  v.  City  Bank,  59 
Ga.  844.  The  defense  of  set-off  was  nlv* 
unknown  to  the  common  law,  beciuse  "the 
primitive  notion  of  an  action  did  not 
admit  the  possibility  of  a  defendant  beinsr 
an  actor  and  interposing  a  claim  againbt 
the  plaintiff  to  be  tried  in  the  one  auit.*'^ 
Pomeroy,  Code  Remedies,  3d  ed.  $  729; 
Waterman,  Set-off,  2d  ed.  §  10.  By  tlie 
statute  of  2  Geo.  II.,  chap.  27,  §  13,  it  was 
enacted  that,  "where  there  are  mutual  debts 
between  the  plaintiff  and  defendant,  .  .  . 
one  debt  may  be  set  off  against  the  other," 
etc.  The  different  states  of  this  country 
have  all  passed  statutes  the  practical  ef- 
fect of  which  is  the  same  as  that  of  the  Eng- 
lish statute,  though  varying  somewhat  in 
phraseology.  In  Georgia  it  is  provided  that 
"between  the  parties  themselves  any  mutual 
demands  existing  at  the  time  of  the  com- 
mencement of  the  suit  may  be  set  off;"  and 
that  '^set-off  must  be  between  the  same 
parties,  and  in  their  own  right."  Civil 
Code  1895,  §§  3746,  3747.  The  exact  mean- 
ing to  be  given  to  the  expressions  "mutual 
demands"  and  "same  parties,"  as  used  in 
the  statute,  is  the  important  question  now 
to  be  decided.  It  seems  to  us  nothing  more 
than  reasonable  to  hold  that  in  a  case  like 
the  present,  where  two  or  more  defendants 
are  joined  in  an  action  to  which  they  are 
severally  liable,  and  in  which  a  separate 
judgment  may  be  taken  against  them,  a 
cross-demand  in  favor  of  any  one  of  the  de- 
fendants against  the  plaintiff  would  come 
within  a  fair  construction  of  the  require- 
ment of  mutuality;  nor  can  we  see  the 
necessity,  in  such  a  case,  of  construing  the 
words  "same  parties'*    to    mean    "all    the 
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parties.'**  We  are  aware  that  this  view  is 
in  conflict  with  the  English  rule  on  the  sub- 
ject, and  with  the  decisions  of  many  of  the 
courts  of  last  resort  of  this  country;  but  it 
is  also  in  harmony  with  many  American 
authorities  of  eminent  respectability. 

In  Pomeroy's  Code  Remedies,  3d  ed.  § 
755,  the  author  says:  "The  provision  found 
in  nearly  all  the  Codes  that  the  counter- 
claim must  exist  'in  favor  of  a  defendant 
and  against  a  plaintiff  between  whom  a 
several  judgment  might  be  had  in  the 
action/  implies  that  whenever  the  single  de- 
fendant, or  all  the  defendants  jointly,  may 
recover  against  one  or  some  of  the  plaintiffs, 
and  not  against  all,  or  whenever  one,  or 
some,  of  the  defendants,  and  not  all,  may 
recover  against  the  single  plaintiff,  or  all 
the  plaintiffs  jointly,  or  whenever  both  of 
these  possibilities  are  combined,  a  counter- 
claim may  be  interposed  against  the  one  or 
some  of  the  plaintiffs,  and  not  against  all, 
and  by  the  one  or  some  of  the  defendants, 
and  not  by  all.  Such  a  severance  in  the  re- 
covery is  possible  when  the  right  sought  to 
be  maintained  on  the  one  side  and  the  lia- 
bility to  be  enforced  on  the  other  are  not 
originally  joint."  After  a  full  discussion  of 
numerous  cases  bearing  on  the  subject,  the 
author,  in  §  761,  lays  down  the  following 
rules:  *' First,  when  the  defendants  in  an 
action  are  joint  contractors,  and  are  sued 
aff  such,  no  counterclaim  can  be  made  avail- 
able which  consists  of  a  demand  in  favor  of 
one,  or  some,  of  them.  Secondly,  when  the 
defendants  in  an  action  are  jointly  and 
severally  liable,  although  sued  jointly,  a 
counterclaim,  consisting  of  a  demand  in 
favor  of  one,  or  some,  of  them,  may,  if 
otherwise  without  objection,  be  interposed. 
Thirdly,  since  it  is  possible,  pursuant  to  ex- 
press provisions  of  all  the  Codes,  for  per- 
sons severally  liable  to  be  sued  jointly 
under  certain  circumstances  in  a  legal 
action, — ^that  is«  in  an  action  brought  to  re- 
cover a  common  money  judgment,  —  a 
counterclaim  in  favor  of  one  or  more  of 
such  defendants  may  be  pleaded  -  and 
proved."  In  Roberta  v.  Donopan,  70  Cal. 
108,  0  Pac.  180,  11  Pac.  500,  it  was  held 
that  one  of  two  joint  obligors  could. not 
set  off  an  individual  claim  against  the 
plaintiff's  demand  on  the  action ;  but  in  the 
opinion  (p.  114  of  70  Cal.,  p.  182  of  9  Pac.) 
the  following  language  was  used:  "The 
action  is  brought  upon  the  joint  bond  of  all 
the  defendants.  Were  it  a  joint  and  several 
bond,  no  difficulty  could  arise;  for  where 
the  cause  of  action  is  several,  as  well  as 
joint,  a  several  judgment  may  be  entered 
without  reference  to  the  mere  form  of 
action."  In  some  of  the  states  it  is  held 
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flatly  that  the  defense  of  set-off  is  not  avail- 
able to  less  than  the  entire  number  of  de- 
fendants. See  Lemon  v.  Stevenson,  36  111. 
49;  Ryan  v.  Barger,  16  111.  28;  Woods  v. 
Harris,  5  Blackf.  585;  Gordon  v.  Sunft,  46 
Ind.  208;  Warren  v.  Wells,  1  Met.  80; 
Brooks  V.  Stackpole,  168  Mass.  637,  47  N. 
E.  419;  Jones  v.  Qilreath,  28  N.  C.  (6  Ired. 
L.)  338;  Oorbett  v.  Hughes,  75  Iowa,  282, 
39  N.  W.  600;  Banks  v.  Pike,  15  Mo.  268. 
In  Trammell  v.  Harrell,  4  Ark.  602,  the 
supreme  court  of  Arkansas,  by  a  divided 
bench,  held:  "A  defendant,  or  defendants, 
cannot  set  off  a  claim  due  to  him  or  them 
by  only  one  or  a  part  of  several  plaintiffs; 
nor  can  one  defendant  of  several  set  off  a 
claim  due  to  him  alone  from  the  plaintifl'  or 
plaintiffs ;  and  whether  the  claim  sued  on, 
or  that  attempted  to  be  set  off,  or  both,  arc 
joint,  or  joint  and  several,  makes  no  differ- 
ence." Chief  Justice  Ringo,  in  a  strong  opin- 
ion, dissented  from  the  judgment  rendered; 
and  so  pertinent  are  the  views  expressed  by 
him  in  the  dissenting  opinion  to  the  point 
now  under  discussion  that  we  quote  therefrom 
as  follows:  "It  is  well  understood  that  no  set- 
off was  allowed  by  the  common  law;  and 
that  the  whole  right  of  set-off  in  actions  at 
law  had  its  origin  in  certain  statutes  of 
England,  the  first  of  which  gave  it  only  in 
respect  to  a  single  class  of  demands;  but 
it  has  been  considerably  enlarged  and  ex- 
tended by  subsequent  acts  of  Parliament  so 
as  to  embrace  generally  all  liquidated  dam- 
ages or  demands  upon  which  an  action  of 
debt  or  indebitatus  assumpsit  would  lie,  but 
only  where  the  demand  to  be  set  off  is  due 
in  the  same  right  from  all  of  the  plaintiffs 
to  all  of  the  defendants.  And  this  I  under- 
stand to  be  one  of  the  most  prominent  and 
distinct  features  in  all  of  the  acts  of  Parlia- 
ment upon  the  subject,  and  it  is  one  which 
appears  to  have  been  introduced  into  the 
statutes  of  set-off  of  a  majority  of  the  states 
of  the  United  States;  and  in  such  states 
there  can  be  no  doubt  that  a  demand  not 
due  from  all  of  the  plaintiffs  to  all  of  the 
defendants  cannot  be  admitted  as  set-off, 
because  it  is  not  within  the  provisions  of 
law  allowing  such  defense  to  be  made. 
.  .  .  The  first  section  of  our  statute  of 
set-off  (Ark.  Rev.  Stat.  chap.  139,  p.  726), 
declares  that,  'if  two  or  more  persons  are 
mutually  indebted  to  each  other,  by  judg- 
ments, bonds,  bills,  notes,  bargains, 
promises,  or  the  like,  and  one  of  them  com- 
mence an  action  against  the  other,  one  dc^bt 
may  be  set  off  against  the  other,  although 
such  debts  may  be  of  a  different  nature. 
.  .  .  The  language  here  quoted,  it  will 
be  perceived,  does  not  in  any  way  make  the 
right  of  set-off  to  depend  upon  the  number 
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of  the  defendants,  .  .  .  but  makes  it 
depend  solely  upon  the  existence  of  a 
mutual  indebtedness  between  one  or  more  of 
the  persons  suing  and  one  or  more  of  the 
persons  sued.  To  illustrate  my  view  of  the 
statute,  suppose  A,  B,  and  C  indebted  to  E 
in  $1,000,  and  E  at  the  same  time  indebted 
to  A  in  the  like  sum  of  $1,000.  A  sues  E 
for  the  debt.  Can  E  set  off  the  debt  due  to 
him  from  A,  B,  and  C?  Certainly.  WhyT 
Because  there  exists  between  him  and  the 
plaintiff  a  mutual  indebtedness.  Each  owes 
tlie  other  a  debt,  and,  the  law  having  made 
the  debt  of  A,  B,  and  C  several  as  >vell  as 
joint,  E  has  an  election  to  treat  it  as  the 
individual  debt  of  A,  and,  so  regarding  it, 
there  is  certainly,  in  the  most  strict  under- 
standing of  the  term,  a  mutuality  of  indebt- 
edness between  the  parties  A  and  E.  But 
Huppose  the  suit  brought  by  E  against  A, 
B,  and  C,  would  not  the  same  mutuality  of 
indebtedness  exist  between  A  and  E?  1 
answer  that  it  w^ould^  and  that,  according  to 
the  letter  as  well  as  the  spirit  of  the  stat- 
ute, A  would  have  a  legal  right  to  set  off 
the  debt  due  to  him  from  E."  Attention  is 
directed  to  the  similarity  of  the  Arkansas 
statute  imder  discussion  by  the  learned 
chief  justice  and  our  own,  and  to  the  fact 
that  in  both  the  requirement  of  the  law  is 
that  tlic  demands  shall  be  mutual.  And  in 
the  subsequent  case  of  Leach  v.  Lambeth, 
14  Ark.  668,  the  principle  laid  down  by  the 
majority  in  Trammell  v.  Harrcll  was  over- 
ruled, and  by  a  unanimous  decision  the 
views  expressed  by  the  chief  justice  in  his 
dissenting  opinion  in  that  case  were  adopt- 
ed as  the  law  applicable  to  the  subject 
under  discussion.  See  also  Burke  v.  Still- 
well,  23  Ark.  294.  And  for  decisions  of 
other  states  to  a  like  effect,  see  Pitcher  v. 
Patrick,  Minor  (Ala.)  321,  12  Am.  Dec.  54; 
Carson  v.  Barnes,  1  Ala.  93;  Sledge  v. 
tiwift.  53  Ala.  110;  Huddleston  v.  Askey,  56 
Ala.  218;  Riley  v.  Stallicorth,  56  Ala.  481; 
Locke  V.  Locke,  ol  Ala.  475;  Childerston  v. 
Uammon,  9  Serg.  &  R.  68;  Robinson  v. 
Beall,  3  Yeates,  267;  Miller  v.  Kreiter,  70 
Pa.  78;  Dunn  v.  West,  5  B.  Mon.  377.  In 
Locke  V.  Locke,  57  Ala.  476,  the  following 
language  is  used:  "If,  as  the  verdict  tends 
to  show,  the  set-off  was  due  to  only  one  of 
the  defendants,  this  would  constitute  a  good 
defense  to  plaintiff's  action,  but  would  not 
authorize  a  recovery  for  the  excess,  for  the 
reason  tliat  such  recovery  would  require  a 
change,  to  that  extent,  of  the  parties  to  the 
judgment.  In  fact,  it  would,  in  effect,  re- 
quire two  judgements;  one  in  favor  of  one 
defendant  for  the  certified  balance,  and  the 
other  in  favor  of  all  the  defendants  for  the 
costs  of  the  suit.  This  cannot  be  done  in 
legal  proceedings."  Under  the  liberal  pro- 
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visions  of  our  law  as  to  judgments  in  legiil 
proceedings,  the  objection  urged  by  the  Ala- 
bama court  to  a  judgment  for  one  of  the 
defendants  for  the  excess  of  his  set-off 
would  not  apply.  Once  the  facts  are 
definitely  ascertained,  a  judgment  to  fit 
those  facts  can  easily  be  framed.  And  to 
the  possible  objection  that  the  allowance  of 
individual  set-offs  of  one  or  more  defend- 
ants would  give  rise  to  difficulty  in  the 
framing  of  a  judgment  to  fit  the  facts  it 
may  be  replied  that  the  difficulty  is  one 
more  of  arithmetic  than  of  law.  Say  that 
A  is  plaintiff  in  an  action  on  a  promissory 
note  for  $100  executed  by  B  and  indorsed 
respectively  by  C,  D,  and  E.  A  owes  C 
$100,  D  $200,  and  E  $300.  Each  of  the 
defendants  answers  separately  or  jointly,  as 
the  case  may  be,  setting  off  his  individual 
demand  against  the  plaintiff,  and  the 
verdict  of  the  jury  is  in  favor  of  their  con- 
tentions. The  cross-demand  of  only  one  of 
the  defendants  could  be  applied  to  the  ex- 
tinguishment of  the  note  sued  on,  for  the 
application  of  a  set-off  is  in  the  nature  of 
a  payment,  and,  of  course,  the  original 
claim  could  only  be  legally  paid  once.  But 
the  other  defendants,  having  been  haled  into 
court,  and  having,  under  the  law,  set  up 
their  counterclaim,  would  have  the  right  to 
stay  in  court  until  their  rights  were  ad- 
judicated. And  so  judgment  might  be 
entered  generally  in  favor  of  the  defendant 
C,  thus  releasing  the  maker  of  the  note,  B 
and  the  other  indorsers,  D  and  E,  and  in 
favor  of  D  and  E,  against  the  plaintiff  re- 
spectively for  $200  and  $300. 

In  Threlkeld  v.  Dobbins,  45  Ga.  144,  re- 
lied on  as  authority  by  counsel  for  the  de- 
fendant in  error,  Judge  McCay  said: 
"Independently  of  the  settled  rule,  under 
the  English  statutes  of  set-off,  our  Code 
provides  that  set-off  must  be  between  the 
same  parties,  and  in  their  own  right.  Code, 
§  2850.  This  section  of  the  Code,  however, 
recognizes  some  special  exceptions.  Two 
are  mentioned,  to  wit,  the  case  of  a  surviv- 
ing partner,  and  a  debt  due  to  the  principal 
in  a  suit  against  the  principal  and  se- 
curity." Tracing  back  the  latter  of  the  two 
called  exceptions  to  its  origin,  we  have 
reached  the  conclusion  that,  instead  of 
being  an  exception  to  the  rule,  it  is  within 
the  rule  recognized  in  Georgia  from  the  be- 
ginning in  regard  to  the  law  of  set-off.  The 
original  act  allowing  set-off  under  the  law 
of  Georgia  was  passed  in  1799,  being  part 
of  the  judiciary  act.  Prince's  Dig.  425.  It 
-contained  no  reference  whatever  to  suits 
against  principal  and  security.  The  pro- 
vision of  the  Code  referred  to  by  Judge  Mc- 
Cay, which  is  now  a  part  of  Civil  Code  IS95, 
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S  3747,  made  it.*i  appearance  for  the  first 
time  in  Code  1863,  §  2842,  and  was  evident- 
ly codified  from  the  decision  of  this  court  in 
the  earlj  case  of  Hairiaon  v.  Henderson,  4 
Ga.  198.  It  was  there  held  that  in  an 
action  against  principal  and  surety  the 
principal  might  set  off  his  individual  de- 
mand against  tlie  plaintiff.  In  the  opinion 
(p.  199)  Judge  Warner,  after  discussing  the 
act  of  1799,  authorizing  the  plea  of  set-off, 
and  quoting  therefrom,  said:  "The  ob- 
jection urged  against  the  set-off  is  that  the 
demand  of  the  plaintiff  is  a  joint  demand, 
and  the  debt  offered  to  be  set  off  is  the 
separate  demand  of  Harrison  against  the 
plaintiff.  It  is  true,  as  a  general  rulej 
that  a  separate  demand  cannot  be  set  off 
against  a  joint  demand;  but  the  plaintiff's 
demand  here  is  several  as  well  as  joint. 
We  must  look  to  the  original  character  of 
the  contract;  for  the  plaintiff,  by  pursuing 
his  remedy  against  them  as  joint  con- 
tractors, does  not  alter  the  original  char- 
acter of  the  contract  itself.  When  we  look 
at  the  contract,  we  see  it  is  the  separate 
contract  of  Harrison  with  the  plaintiff,  se- 
cured by  the  joint  security  of  Sims."  It 
will  thus  be  seen  that  under  the  statute  of 
set-off  as  originally  enacted,  which  has  not 
been  amended  in  this  respect,  it  was 
recognized  that  in  a  suit  on  a  several  obli- 
(^ation  the  defense  was  available  to  any  one 
or  more  of  the  defendants;  and  the  sub- 
sequent codification  of  this  decision  certain- 
ly did  not  operate  to  alter  its  effect.  It 
will  thus  be  seen  that  it  is  quite  erroneous 
to  argue  that,  Ix'cause  the  codifiers  have 
named  two  specific  instances  in  which  one 
or  more  of  several  codefendants  may  plead 
set-off,  the  plea  cannot  be  interposed  in  any 
other  case  where  more  than  one  defendant 
is  sued  in  the  same  action. 

We  have  discusned  this  question  at  such 
;rreat  length,  not  only  because  of  the  appar- 
ent doiibt  cast  upon  it  by  the  decision  in 
the  case  of  Threlkeld  v.  DohhijiSf  but  also  on 
account  of  its  far-reaching  importance  to 
the  commercial  world.  Applying  what  has 
been  said  to  the  facts  of  this  case,  our  con- 
clusion is  that,  the  contract  of  Williams 
and  that  of  Mrs.  Wilson  being  several,  it 
was  competent  for  the  latter  to  set  off  her 
individual  claim  against  that  of  the  plain- 
tiff. 

2.  The  defendant,  May  C.  Wilson,  having 
filed  a  valid  plea  of  set-off,  the  plaintiff 
(•ould  not,  without  making  some  sort  of 
showing,  dismiss  its  action  so  as  to 
prejudice  her  right  to  a  hearing  on  the 
claim  set  up  in  her  plea.  Civil  Code  1895, 
§§  3754,  4970;  Simon  v.  ^yers,  68  Ga.  76. 

Judgment  reversed. 

All  the  Justices  concur. 
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*1.  The  abvence,  for  a  lonir  period  of 
time,  of  a  precedent  for  an  asHerted 
right  is  not  conclusive  evidence  that  the  rlgrbt 
does  not  exist.  Where  the  case  Is  new  in 
principle,  the  courts  cannot  give  a  remedy, 
but,  where  the  case  Is  new  only  in  instance, 
it  is  the  duty  of  the  courts  to  give  relief  by 
the  application  of  recognized  principles. 

2.  A  riflpbt  of  privacy  Is  derived  front 
natural  law,  recognized  by  municipal  law. 
and  its  existence  can  be  inferred  from  ex- 
pressions used  by  commentators  and  writers 
on  the  law  as  well  as  judges  in  decided  cases. 

a.  The  riflrht  of  privacy-  In  entbraced 
within  the  absolute  rights  of  i>ersoDal  secu- 
rity and  personal  liberty. 

4.  Personal  aecurlty  Ineluden  tlie  rlirlit 
to  exist,  and  the  right  to  the  enjoyment  of 
life  whpe  existing,  and  is  invaded,  not  only 
by  a  deprivation  of  life,  but  also  by  a  depriva- 
tion of  those  things  which  are  necessary  to 
the  enjoyment  of  life  according  to  the  nature, 
temperament,  and  lawful  desires  of  the  in- 
dividual. 

5.  Pemonal  liberty  Indnden,  not  only 
freedom  from  physical  restraint,  hut 
also  the  rliffht  *'to  he  let  alone;'*  to  de- 
termine one's  mode  of  life, — whether  it  shall 
be  a  life  of  publicity  or  of  privacy ;  and  to 
order  one's  afe  and  manage  one's  affairs  in 
a  manner  that  may  be  most  agreeable  to  him 
so  long  us  he  does  not  violate  the  rights  of 
others  or  of  the  public. 

G.  Liberty  of  speech  and  of  the  press, 
when  exercised  within  the  Iwunds  of  tbe  con- 
stitutional guaranties,  are  limitations  upon 
the  exercise  of  the  right  of  privacy. 

7.  The  Constitution  declares  that  the 
liberty  of  speech  and  of  the  press 
must  not  be  abused,  and  the  law  will 
not  permit  the  right  of  privacy  to  be  sk- 
serted  in  such  a  way  as  to  curtail  or  restrain 
such  liberties.  The  one  may  be  used  to  keep 
the  other  within  lawful  bounds,  but  neither 
can  he  lawfully  used  to  destroy  the  other. 

8.  The  rlfjrht  of  privacy  n&ay  he  iwalved, 
either  expressly  or  l>y  implication,  except  as 
to  those  matters  whioh  law  or  public  policy 
demands  shall  be  kept  private,  but  a  waiver 
authorizes  an  Invasion  of  the  right  only  to 
such  an  extent  as  is  to  be  necessarily  Inferred 
from  the  purpose  for  which  the  waiver  Is 
made.  A  waiver  for  one  purpose,  and  In 
favor  of  one  person  or  class,  does  not  author- 
ize an  kuvaslon  for  all  purposes,  or  by  all 
persons  and  classes. 

O.  One  ivho  seeks  public  olHce,  or  any 
person  ivho  claims  from  the  public 
approval  or  patronage,  waives  his 
,rlght  of  privacy  to  such  an  extent  that  he 
cannot  restrain  or  Imi^ede  the  public  In  any 

♦neadnotes  by  Cobb.  .T. 


Note. — As  to  the  right  of  privacy,  see  also. 
In  this  series,  Roborson  v.  Rochester  Folding 
Box  Co.  59  L.  R.  A.  478,  and  footnote  thereto. 
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proper  investigation  Into  the  conduct  of  his 
private  life  which  may  throw  light  upon  the 
question  as  to  whether  the  public  should  be- 
stow upon  him  the  office  which  he  seeks,  or 
accord  to  him  the  approval  or  patronage 
which  he  asks.  The  holder  of  public  office 
makes  a  waiver  of  a  similar  nature,  and  sub- 
jects his  life  at  all  times  to  closest  scrutiny, 
in  order  that  It  may  be  determined  whether 
the  rights  of  the  public  are  safe  in  his  hands. 

10.  The  eonclualon  and  reaHonlnsr  of 
the  majority  la  the  ease  of  Robemon 
V.  Rochester  Foldlmff  Box  Company, 
64  N.  E.  442,  50  L.  R.  A.  478,  89  Am.  St.  Rep. 
828,  171  N.  Y.  540,  criticized  and  disap- 
proved ;  and  the  reasoning  of  Judge  Gray,  in 
his  dissenting  opinion,  adopted  and  followed. 

11.  The  publication  of  n  picture  of  a 
person,  without  his  consent,  as  a  part  of 
an  advertisement,  for  the  purpose  of  exploit- 
ing the  publisher's  business,  is  a  violation  of 
the  right  of  privacy  of  the  person  whose 
picture  is  reproduced,  *  and  entitles  him  to 
recover,  without  proof  of  special  damage. 

12.  The  publication  of  one's  picture, 
without  his  consent,  for  such  a  purpose, 
is  in  no  sense  an  exercise  of  the^  liberty  of 
speech  or  of  the  press,  within  the  meaning  of 
those  terms  as  used  in  the  Constitution. 

13.  Words  which  are  harmless  in  them- 
selves may  be  libelous  in  the  light  of  extrinsic 
facts. 

14.  A  publication  which  Imputes  to  one 
lauflTuaare  which  is  known  to  those  among 
whom  he  lives  to  contain  statements  which 
are  false  is  libelous. 

15.  A  publication  of  an  advertisement 
of  an  Insurance  company,  containing 
a  person's  picture,  and  a  statemeiit  that  the 
person  has  policies  of  insurance  with  the 
company,  and  is  pleased  with  his  Investment, 
when  in  fact  he  has  no  such  policies,  is  libel- 
ous, as  having  a  tendency  to  create  the  im- 
pression among  those  who  know  the  facts 
that  the  person  whose  picture  is  reproduced 
has  told  a  wilful  falsehood,  either  gratui- 
tously, or  for  a  consideration. 

IB.  The  petition  w^as  wood  as  against  a 
general  demurrer,  and  the  objections  raised 
in  the  special  demurrer  were  without  merit. 

(March  3,  1005.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  defend- 
ants in  an  action  brought  to  recover  dam- 
ages for  the  alleged  infringement  of  plain- 
tiff's right  of  privacy  by  the  unauthorized 
publication  of  his  portrait  and  alleged 
libelous  matter  in  connection  therewith. 
Reversed. 

Statement  by  Cobb,  J. : 

Paolo  Pavesich  brought  an  action  against 
the  New  England  Mutual  Life  Insurance 
Company,  a  nonresident  corporation, 
Thomas  B.  Lumpkin,  its  general  agent,  and 
J.  Q.  Adams,  a  photographer,  both  residing 
in  the  city  of  Atlanta.  The  allegations  of 
the  petition  were,  in  substance,  as  follows: 
In  an  issue  of  the  Atlanta  Constitution,  a 
newspaper  published  in  the  city  of  Atlanta, 
there  appeared  a  likeness  of  the  plaintiff, 
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which  would  be  easily    recognized    by    his 
friends  and   acquaintances,    placed   by   the 
side  of  the  likeness   of  an   ill-dressed  and 
sickly  looking  person.     Above  the  likeness 
of  the  plaintiff  were    the   words:     "Do    it 
now.    Tlie  man  who  did."    Above  the  like- 
ness of  the  other  person  were   the   words: 
"Do  it  while  you  can.  The  man  who  didn't." 
Below  the  two  pictures    were    the    words: 
"These  two  pictures  tell  their  own  story.*' 
Under  the  plaintiff's  picture  the  following 
appeared:     "In  my  healthy  and  productive 
period  of  life  I  bought  insurance  in  the  New- 
England   Mutual   Life    Insurance    Co.,    of 
Poston,  Mass.,  and  to-day  my  family  is  pro- 
tected and  I  am  drawing  an  annual  dividend 
on  my  paid-up  policies."    Under  the  other 
person's  picture  was  a  statement  to  the  ef- 
fect that  he  had  not  taken  insurance  and 
now  realized  his  mistake.     The  statements 
were  signed,  ^'Thomas  B.  Lumpkin,  General 
Agent."     The  picture  of  the    plaintiff   was 
taken  from  a  negative  obtained  by  the  de- 
fendant  Lumpkin,    or    some    one   by    him 
authorized,    from    the    defendant    Adams, 
which  was  used  with  his  consent,  and  with 
knowledge  of  the  purpose  for  which  it  was 
to  be  used.    The  picture  was  made  from  the 
negative  without  the  plaintiff's  consent,  at 
the  instance    of    the    defendant    insurance 
company,     through     its     agent,    Lumpkin. 
Plaintiff  is  an  artist  by  profession,  and  the 
publication  is  peculiarly  offensive  to  him. 
The  statement  attributed  to  plaintiff  in  the 
publication    is    false    and    malicious.      He 
never  made  any  such   statement,  and   has 
not,  and  never  has  had,  a  policy  of  life  in- 
surance with  the  defendant  company.    The 
publication  is  malicious,  and  tends  to  bring 
plaintiff  into  ridicule  before  the  world,  and 
especially  with  his  friends    and    acquaint- 
ances, who  know  that  he  has  no  policy  in 
the  defendant  company.    The  publication  is 
a  "trespass  upon  plaintiff's  right  of  privacy, 
and  was  caused  by  breach  of  confidence  and 
trust  reposed"  in  the  defendant  Adams.  Tlie 
prayer  was  for  damages  in  the  sum  of  ^5,- 
000.    The  petition  was  demurred  to  general- 
ly, and  specially  on  the  groimds  that  there 
was  a  misjoinder  of  defendants  and  causes 
of  action,  that  no  facts  were  set  forth  from 
which  malice  can  be  inferred,  and  that  no 
special  damages  were   alleged.     The    court 
sustained   the  general   demurrer,    and    the 
plaintiff  excepted. 

Messrs.  Weatmorelaiid .  Brothers   and 

M.  M.  Hirah  for  plaintiff  in  error. 

Messrs.  John  I«.  Hopkiaa  Sc  Soma,  for 

defendants  in  error: 

To  charge  one  with  doing  a  thing  which 

the  law  authorizes  to  be  done  can  never  be 
I  the  subject-matter  of  a  libel. 
I      JloUenheck  v.  EaUy  103  Iowa,  214,  39  L. 
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R.  A.  734,  64  Am.  St.  Rep.  175,  72  N.  W. 
518. 

A  li^l  must  be,  first,  a  false  and  ma- 
licious defamation,  and,  secondly,  the  repu- 
tation of  the  individual  libeled  must  be 
injured  by  exposing  him  to  public  hatred, 
contempt,  and  ridicule. 

Code,  3832. 

So  the  word  "defamation"  implies,  first, 
that  the  individual  possessed  good  fame, 
and,  secondly,  that  the  thing  written  of 
him  withdrew  from  him  a  portion  of  this, 
leaving  him  upon  the  whole  with  less  than 
he  had  at  first. 

False  statements  which  tend  to  promote 
the  good  character  of  a  man,  and  do  not  in 
fact  defame  or  injure,  are  not  actionable. 

Legg  ▼.  Dunleavy,  SO  Mo.  558,  50  Am. 
Rep.  512;  Dun  v.  Maier,  27  C.  C.  A.  100, 
52  U.  S.  App.  381,  82  Fed.  169. 

An  innuendo  cannot  introduce  new  mat- 
ter, nor  change  the  natural  meaning  of  the 
words. 

Waiters  v.  Retail  Clerks*  Union,  No.  419, 
120  Ga.  424«  47  S.  E.  911. 

The  publication  must  have  a  personal, 
and  not  an  impersonal,  application. 

Stewart  y.  Wilson,  23  Minn.  449. 

The  right  of  privacy  has  been  repudiated 
by  every  court  of  last  resort  that  has  con- 
sidered the  subject-matter. 

Schuyler  v.  Curtis,  27  Abb.  N.  C.  387,  15 
N.  Y.  Supp.  787,  64  Hun,  594,  19  N.  Y. 
Supp.  264,  30  Abb.  N.  C.  376,  24  N.  Y.  Supp. 
509,  147  N.  Y.  434,  31  L.  R.  A.  286,  49  Am. 
St.  Rep.  671,  42  N.  E.  22;  Marks  v.  Jaifa, 
6  Misc.  290,  26  N.  Y.  Supp.  908;  Murray  v. 
Oast  Lithographic  d  Engraving  Co,  8  Misc. 
36,  28  N.  Y.  Supp.  271;  Roberson  v.  Roch- 
ester Folding  Bow  Co,  171  N.  Y.  540,  59  L. 
R.  A.  478,  89  Am.  St.  Rep.  828,  64  N.  E. 
442;  Atkinson  v.  John^,  Doherty  d  Co,  121 
Mich.  372,  46  L.  R.  A.  219,  80  Am.  St.  Rep. 
507,  80  N.  W.  286. 

Cobli,  J.,  delivered  the  opinion  of  the 
court: 

1-12.  The  petition  really  contains  two 
counts,— one  for  a  libel,  and  the  other  for  a 
violation  of  the  plaintiff's  right  of  privacy. 
There  was  no  special  demurrer  raising  the 
objection  that  the  counts  were  not  proper- 
ly arranged,  as  there  was  in  Cooper  v. 
Partner  Brewing  Co,  112  Ga.  894,  38  S.  E. 
91;  and  hence  the  petition  is  to  be  dealt 
with  in  relation  to  its  substance,  without 
reference  to  its  form. 

We  will  first  deal  with  the  general  demur- 
rer to  the  second  count,  which  claimed  dam- 
ages on  account  of  an  alleged  violation  of 
the  plaintiff's  right  of  privacy.  The  ques- 
tion therefore  to  be  determined  is,  whether 
an  individual  has  a  right  of  privacy  which 
he  can  enforce,  and  which  the  courts  will 
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protect  against  invasion.  It  is  to  be  con- 
ceded that  prior  to  1890  every  adjudicated 
case,  both  in  this  country  and  in  England, 
which  might  be  said  to  have  involved  a 
right  of  privacy,  was  not  based  upon  the 
existence  of  such  right,  but  was  founded 
upon  a  supposed  right  of  property,  or  a 
breach  of  trust  or  confidence,  or  the  like, 
and  that  therefore  a  claim  to  a  right  of 
privacy,  independent  of  a  property  or  con- 
tractual right,  or  some  right  of  a  similar 
nature,  had,  up  to  that  time,  never  been 
recognized  in  terms  in  any  decision.  The 
entire  absence  for  a  long  period  of  time, 
even  for  centuries,  of  a  precedent  for  an  as- 
serted right  should  have  the  effect  to  cause 
the  courts  to  proceed  with  caution  before 
recognizing  the  right,  for  fear  that  they 
may  thereby  invade  the  province  of  the  law- 
making power;  but  such  absence,  even  for 
all  time,  is  not  conclusive,  of  the  question  as 
to  the  existence  of  the  right.  The  novelty 
of  the  complaint  is  no  objection,  when  an 
injury  cognizable  by  law  is  shown  to  have 
been  inflicted  on  the  plaintiff.  In  such  a 
case,  "although  there  be  no  precedent,  the 
common  law  will  judge  according  to  the 
law  of  nature  and  the  public  good."  Where 
the  case  is  new  in  principle,  the  courts  have 
no  authority  to  give  a  remedy,  no  matter 
how  great  the  gcievance;  but  where  the 
case  is  only  new  in  instance,  and  the  sole 
question  is  upon  the  application  of  a 
recognized  principle  to  a  new  case,  "it  will 
be  just  as  competent  to  courts  of  justice  to 
apply  the  principle  to  any  case  that  may 
arise  two  centuries  hence  as  it  was  two 
centuries  ago."  Broom's  Legal  Maxims,  8th 
ed.  193.  This  results  from  the  application 
of  the  maxim,  Uhi  jus  ihi  remedium, 
which  finds  expression  in  our  Code,  where 
it  is  declared  that  "for  every  right  there 
shall  be  a  remedy,  and  every  court  having 
jurisdiction  of  the  one  may,  if  necessary, 
frame  the  other."  Civil  Code  1895,  §  4929. 
The  individual  surrenders  to  society  many 
rights  and  privileges  which  he  would  be  free 
to  exercise  in  a  state  of  nature,  in  exchange 
for  the  benefits  which  he  receives  as  a  mem- 
ber of  society.  But  he  is  not  presumed  to 
surrender  all  those  rights,  and  the  public 
has  no  more  right,  without  his  consent,  to 
invade  the  domain  of  those  rights  which  it 
is  necessarily  to  be  presumed  he  has  re- 
served, than  he  has  to  violate  the  valid 
regulations  of  the  organized  government  * 
under  which  he  lives.  The  right  of  privacy 
has  its  foundation  in  the  instincts  of  nature. 
It  is  recognized  intuitively,  consciousness 
being  the  witness  that  can  be  called  to 
establish  its  existence.  Any  person  whose 
intellect  is  in  a  normal  condition  recognizes 
at  once  that,  as  to  each  individual  member 
of  society,  there  are  matters  private,  and 
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there  are  matters  public  so  far  as  the  indi- 
vidual is  concerned.  Each  individual  as  in- 
stinctively resents  any  encroachment  by  the 
public  upon  his  rights  which  are  of  a 
private  nature  as  he  does  the  withdrawal  of 
those  of  his  rights  which  are  of  a  public 
nature.  A  right  of  privacy  in  matters  pure- 
ly private  is  therefore  derived  from  natural 
law\  This  idea  is  embraced  in  the  Romanes 
conception  of  justice,  which  "was  not  simply 
the  external  legality  of  acts,  but  the  accord 
of  external  acts  with  the  precepts  of  the 
law,  prompted  by  internal  impulse  and  free 
volition."  Mackeldey's  Roman  Law%  by 
Dropsie,  §  123.  It  may  be  said  to 
arise  out  of  those  laws  sometimes  char- 
acterized as  "immutable,"  because  they 
are  natural,  and  so  just  at  all  times 
and  in  all  places  that  no  authority 
can  either  change  or  abolish  them."  1 
Pomat's  Civil  Law,  by  Strahan,  Cushing^s 
ed*  p.  49.  It  is  one  of  those  rights  referred 
to  by  some  law  writers  as  "absolute," — 
**3uch  as  would  belong  to  their  persons 
merely  in  a  state  of  nature,  and  which  every 
man  is  entitled  to  enjoy,  whether  out  of 
society  or  in  it."  1  Bl.  Com.  123.  Among 
the  absolute  rights  referred  to  by  the  com- 
mentator just  cited  is  the  right  of  personal 
security  and  the  right  of  personal  liberty. 
In  the  first  is  embraced  a  person's  right  to 
a  "legal  and  uninterrupted  enjoyment  of  his 
life,  his  limbs,  his  body,  his  health,  and  his 
reputation;"  and  in  the  second  is  embraced 
"the  power  of  locomotion,  of  changing  sit- 
uation, or  moving  one's  person  to  whatso- 
ever place  one's  own  inclination  may  direct, 
without  imprisonment  or  restraint,  unless 
by  due  course  of  law."  1  Bl.  Com.  129,  134. 
While  neither  Sir  William  Blackstone  nor 
any  of  the  other  writers  on  the  principles 
of  the  common  law  have  referred  in  terms 
to  the  right  of  privacy,  the  illustrations  giv- 
en by  them  as  to  what  would  be  a  violation 
of  the  absolute  rights  of  individuals  are  not 
to  be  taken  as  exhaustive,  but  the  language 
should  be  allowed-  to  include  any  instance 
of  a  violation  of  such  rights  which  is  clear- 
ly within  the  true  meaning  and  intent  of  the 
words  used  to  declare  the  principle.  When 
the  law  guarantees  to  one  the  right  to  the 
enjoyment  of  his  life,  it  gives  to  him  some- 
thing more  than  the  mere  right  to  breathe 
and  exist.  While,  of  course,  the  most  fla- 
grant violation  of  this  right  would  be  depri- 
.  vation  of  life,  yet  life  itself  may  be  spared, 
and  the  enjoyment  of  life  entirely  destroyed. 
An  individual  has  a  right  to  enjoy  life  in 
any  way  that  may  be  most  agreeable  and 
pleasant  to  him,  according  to  his  tempera- 
ment and  nature,  provided  that  in  such  en- 
joyment he  does  not  invade  the  rights  of 
his  neighbor,  or  violate  public  law  or  pol- 
icy. The  right  of  personal  security  is  not 
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fully  accorded  by  allowing  an  individual  to 
'go  through  life  in  possession  of  all  of  his 
members,  and  his  body  unmarred;  nor  is  his 
right  to  personal  liberty  fully  accorded  by 
merely  allowing  him  to  remain  out  of  jail, 
or  free  from  other  physical  restraints.  The 
liberty  which  he  derives  from  natural  law, 
and  which  is  recognized  by  municipal  law, 
embraces  far  more  than  freedom  from  phys- 
ical restraint.  The  term  "liberty"  is  not 
to  be  so  dwarfed,  "but  is  deemed  to  embrace 
the  right  of  a  man  to  be  free  in  the  enjoy- 
ment of  the  faculties  w^ith  which  he  has  been 
endowed  by  his  Creator,  subject  only  to  such 
restraints  as  are  necessary  for  the  oommon 
welfare.  'Liberty,'  in  its  broad  sense,  as 
understood  in  this  country,  means  the  right, 
not  only  of  freedom  from  servitude,  impris- 
onment, or  restraint,  but  the  right  of  one  to 
use  his  faculties  in  all  lawful  ways,  to  live 
and  work  where  he  will,  to  earn  his  liveli- 
hood in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation."  See  Bran- 
non,  Fourteenth  Amendment,  111.  Liberty 
includes  the  right  to  live  as  one  will,  so 
long  as  that  will  does  not  interfere  with 
the  rights  of  another,  or  of  the  public.  One 
may  desire  to  live  a  life  of  seclusion;  an- 
other may  desire  to  live  a  life  of  publicity: 
still  another  may  wish  to  live  a  life  of  pri- 
vacy as  to  certain  matters,  and  of  publicity 
as  to  others.  One  may  wish  to  live  a  life  of 
toil,  where  his  work  is  of  a  nature  that 
keeps  him  constantly  before  the  public  gaze, 
while  another  may  wish  to  live  a  life  of  re- 
search and  contemplation,  only  moving  be- 
fore the  public  at  such  times  and  under  such 
circumstances  as  may  be  necessary  to  his 
actual  existence.  Each  is  entitled  to  a  lib- 
erty of  choice  as  to  his  manner  of  life,  and 
neither  an  individual  nor  the  public  has  a 
right  to  arbitrarily  take  away  from  him  this 
liberty.  See,  in  this  connection,  Cyc.  Law 
Diet.  (Shumakcr  &  Longsdorf),  and  Bou- 
vier,  Law  Diet.,  title  Liberty,  All  "will  ad- 
mit that  the  individual  who  desires  to  live 
a  life  of  seclusion  cannot  be  compelled*, 
against  his  consent,  to  exhibit  his  person  in 
any  public  place,  unless  such  exhibition  is 
demanded  by  the  law  of  the  land.  He  may 
be  required  to  come  from  his  place  of  se- 
clusion to  perform  public  duties, — to  sen-e 
as  a  juror,  and  to  testify  as  a  witness,  and 
the  like;  but,  when  the  public  duty  is  once* 
performed,  if  he  exercises  his  liberty  to  go 
again  into  seclusion,  no  one  can  deny  him 
the  right.  One  who  desires  to  live  a  life 
of  partial  seclusion  has  a  right  to  choosf> 
the  times,  places,  and  manner  in  which  and 
at  which  he  will  submit  himself  to  the  pub- 
lic gaze.  Subject  to  the  limitation  above 
referred  to,  the  body  of  a  person  cannot  be 
put  on  exhibition  at  any  time  or  at  any 
place   without   his    con^^ent.      The   right  of 
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one  to  exhibit  himself  to  the  public  at  all 
proper  times,  in  all  proper  places,  and  in  a 
proper  manner  is  embraced  within  the  right 
of  personal  liberty.  The  right  to  withdraw 
from  the  public  gaze  at  such  times  as  a  per- 
son may  see  fit,  when  his  presence  in  public 
is  not  demanded  by  any  rule  of  law,  is  also 
embraced  within  the  right  of  personal  lib- 
erty. Publicity  in  one  instance,  and  privacy 
in  the  other,  are  each  guaranteed.  If  per- 
sonal liberty  embraces  the  right  of  publicity, 
it  no  less  embraces  the  correlative  right  of 
privacy;  and  this  is  no  new  idea  in  Georgia 
law.  In  Wallace  v.  Georgia,  C,  &  N,  R.  Co, 
94  Ga.  732,  22  S.  E.  579,  it  was  said:  "Lib- 
erty of  speech  and  of  writing  is  secured  by 
the  Constitution,  and  incident  thereto  is  the 
correlative  liberty  of  silence,  not  less  im- 
portant nor  less  sacred."  The  right  of  pri- 
vacy within  certain  limits  is  a  right  derived 
from  natural  law,  recognized  by  the  princi- 
ples of  municipal  law,  and  guaranteed  to 
persons  in  this  state  both  by  the  Consti- 
tutions of  the  United  States  and  of  the  state 
of  Greorgia,  in  those  provisions  which  declare 
that  no  person  shall  be  deprived  of  liberty 
except  by  due  process  of  law. 

While,  in  reaching  the  conclusion  just 
stated,  we  have  been  deprived  of  the  benefit 
of  the  light  that  would  be  shed  on  the  ques- 
tion by  decided  cases  and  utterances  of  law 
writers  directly  dealing  with  the  matter,  we 
have  been  aided  by  many  side  lights  in  the 
law.  The  injuria  of  the  Roman  law,  some- 
times translated  "injury,"  and  at  other 
times  "outrage,"  and  which  is  generally  un- 
flerstood  at  this  time  to  convey  the  idea  of 
legal  wrong,  was  held  to  embrace  many  acts 
resulting  in  damage  for  which  the  law  would 
give  redress.  It  embraced  all  of  those 
wrongs  which  were  the  result  of  a  direct  in- 
vasion of  the  rights  of  the  person  and  the 
rights  ol  property  which  are  enumerated  in 
all  of  the  commentaries  on  the  common  law, 
and  which  are  so  familiar  to  everyone  at 
this  time.  But  it  included  more.  An  out- 
rage was  committed,  not  only  by  striking 
with  the  fists  or  with  the  club  or  lash,  but 
also  by  shouting  until  a  crowd  gathered 
around  one,  and  it  was  an  outrage  or  legal 
wrong  to  merely  follow  an  honest  woman 
or  yoijng  boy  or  girl ;  and  it  was  declared  in 
unequivocal  terms  that  these  illustrations 
were  not  exhaustive,  but  that  an  injury  or 
legal  wrong  was  committed  "by  numberless 
other  acts."  Sandars,  Justinian,  Ham- 
mond's ed.  499,'  Posters  Inst,  of  Gains,  3d 
ed.  449.  The  punishment  of  one  who  had 
not  committed  any  assault  upon  another,  or 
impeded  in  any  way  his  right  of  locomotion, 
but  who  merely  attracted  public  attention 
to  the  other  as  he  was  passing  along  a 
public  highway  or  standing  upon  his  pri- 
vate grounds,  evidences  the  fact  that  the 
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ancient  law  recognized  that  a  person  had  a 
legal  right  *'to  be  let  alone,"  so  long  as  he 
was  not  interfering  with  the  rights  of  other 
individuals  or  of  the  public.  This  idea  has 
been  carried  into  the  common  law,  and  ap- 
pears from  time  to  time  in  various  places; 
a  conspicuous  instance  being  in  the  case  of 
private  nuisances  resulting  from  noise  which 
interferes  with  one's  enjoyment  of  his  home, 
and  this,  too,  where  the  noise  is  the  result 
of  the  carrying  on  of  a  lawful  occupation. 
Even  in  such  cases  where  the  noise  is  un- 
necessary, or  is  made  at  such  times  that 
one  would  have  a  right  to  quiet,  the  courts 
have  interfered  by  injunction  in  behalf  of 
the  person  complaining.  See  2  Wood,  Nui- 
sances, 3d  ed.  pp.  827  et  seq.  It  is  true  that 
these  cases  are  generally  based  upon  the 
ground  that  the  noise  is  an  invasion  of  a 
property  right,  but  there  is  really  no  in- 
jury to  the  property,  and  the  gist  of  the 
wrong  is  that  the  individual  is  disturbed  in 
his  right  to  have  quiet.  Under  the  Roman 
law,  "to  enter  a  man's  house  against  his 
will,  even  to  serve  a  summons,  was  regarded 
as  an  invasion  of  his  privacy."  Hunter, 
Roman  Law,  3d  ed.  p.  149.  This  concep- 
tion is  the  foundation  of  the  common-law 
maxim  that  "every  man's  house  is  his  cas- 
tle;" and  in  Setnayne'a  Case,  5  Coke,  91,  1 
Smith,  Lead.  Cas.  228,  where  this  maxim 
was  applied,  one  of  the  points  resolved  was 
"that  the  house  of  everyone  is  to  him  as  his 
castle  and  fortress,  as  well  for  his  defense 
against  injury  and  violence  as  for  his  re- 
pose." "Eavesdroppers,  or  such  as  listen 
under  walls  or  windows  or  the  eaves  of  a 
house  to  hearken  after  discourse,  and  there- 
upon to  frame  slanderous  and  mischievous 
tales,"  were  a  nuisance  at  common  law,  and 
indictable,  and  were  required,  in  the  discre- 
tion of  the  court,  to  find  sureties  for  their 
'good  behavior.  4  Bl.  Com.  168.  The  offense 
consisted  in  lingering  about  dwelling  houses 
and  other  places  where  persons  meet  for 
private  intercourse,  and  listening  to  what  is 
said,  and  then  tattling  it  abroad.^  10  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  440.  A  common 
scold  was  at  Qommon  law  indictable  as  a 
public  nuisance  to  her  neighborhood.  4  Bl. 
Com.  168.  And  the  reason  for  the  punish- 
ment of  such  a  character  was  not  the  pro- 
tection of  any  property  right  of  her  neigh- 
bors, but  the  fact  that  her  conduct  was  a 
disturbance  of  their  right  to  quiet  and  re- 
pose; the  ofl'ense  being  complete  even  when 
the  party  indicted  committed  it  upon  her 
o^vn  premises.  Instances  might  be  multi- 
plied where  the  common  law  has  both  tacitly 
and  expressly  recognized  the  right  of  an  in- 
dividual to  repose  and  privacy.  The  right  of 
the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  imrea- 
sonable  searches  and  seizures,  which   is  so 
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fully  protected  both  in  the  Constitutions  of 
the  United  States  and  of  this  state  (Civil 
Code  1895,  §§  6017,  5713),  is  not  a  right 
created  by  these  instruments,  but  is  an  an- 
cient right,  which,  on  account  of  its  gross 
violation  at  different  times,  was  preserved 
from  such  attacks  in  the  future  by  being 
made  the  subject  of  constitutional  provi- 
sions. The  right  to  search  the  papers  or 
houses  of  another  for  the  purpose  of  enforc- 
ing a  claim  of  one  individual  against  an- 
other in  a  civil  proceeding,  or  in  the  main- 
tenance of  a  mere  private  right,  was  never 
recognized  at  common  law,  but  such  search 
was  confined  entirely  to  cases  of  public  pros- 
ecutions; and  even  in  those  cases  the  le- 
gality of  the  search  was  formerly  doubted, 
and  it  has  been  said  that  it  crept  into  the 
law  by  imperceptible  practice.  25  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  145.  The  refusal 
to  allow  such  search  as  an  aid  to  the  as- 
sertion of  a  mere  private  right,  and  its  al- 
lowance sparingly  to  aid  in  maintaining  the 
rights  of  the  public,  is  an  implied  recogni- 
tion of  the  existence  of  a  right  of  privacy, 
for  the  law  on  the  subject  of  imreasonable 
searches  cannot  be  based  upon  any  other 
principle  than  the  right  of  a  person  to  be 
secure  from  invasion  by  the  public  into  mat- 
ters of  a  private  nature,  which  can  only 
be  properly  termed  his  right  of  privacy. 

The  right  of  privacy,  however,  like  every 
other  right  that  rests  in  the  individual,  may 
be  waived  by  him,  or  by  anyone  authorized 
by  him,  or  by  anyone  whom  the  law  empow- 
ers to  act  in  his  behalf,  provided  the  effect 
of  his  waiver  will  not  be  such  as  to  bring 
before  the  public  those  matters  of  a  purely 
private  nature  which  express  law  or  public 
policy  demands  shall  be  kept  private.  This 
waiver  may  be  either  express  or  implied,  but 
the  existence  of  the  waiver  carries  with  it 
the  right  to  an  invasion  of  privacy  only  to 
such  an  extent  as  may  be  legitimately  nec- 
essary and  proper  in  dealing  with  the  mat- 
ter which  has  brought  about  the  waiver.  It 
may  be  waived  for  one  purpose,  and  still 
asserted  for  another;  it  may  be  waived  in 
behalf  of  one  class,  and  retained  as  against 
another  class;  it  may  be  waived  as  to  one 
individual,  and  retained  as  against  all  other 
persons.  The  most  striking  illustration  of 
a  waiver  is  where  one  either  seeks  or  allows 
himself  to  be  presented  as  a  candidate  for 
public  office.  He  thereby  waives  any  right 
to  restrain  or  impede  the  public  in  any  prop- 
er investigation  into  the  conduct  of  his  pri- 
vate life  which  may  throw  light  upon  his 
qualifications  for  the  office,  or  the  advisa- 
bility of  imposing  upon  him  the  public  trust 
which  the  office  carries.  But  even  in  this  case 
the  waiver  does  not  extend  into  those  mat- 
ters and  transactions  of  private  life  which 
are  wholly  foreign,  and  can  throw  no  light 
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whatever  upon  the  question  as  to  his  compe- 
tency for  the  office,  or  the  propriety  of  be- 
stowing it  upon  him.  One  who  holds  public 
office  makes  a  waiver  of  a  similar  character, 
— that  is,  that  his  life  may  be  subjected  at 
all  times  to  the  closest  scrutiny  in  order  to 
determine  whether  the  rights  of  the  public 
are  safe  in  his  hands, — ^but  beyond  this  the 
waiver  does  not  extend.  So  it  is  in  refer- 
ence to  those  belonging  to  the  learned  pro- 
fessions, who  by  their  calling  place  them- 
selves before  the  public,  and  thereby  consent 
that  their  private  lives  may  be  scrutinized 
for  the  purpose  of  determining  whether  it  is 
to  the  interest  of  those  whose  patronage 
they  seek  to  place  their  interests  in  their 
hands.  In  short,  any  person  who  engages  in 
any  pursuit,  or  occupation,  or  calling,  which 
calls  for  the  approval  or  patronage  of  the 
public  submits  his  private  life  to  examina- 
tion by  those  to  whom  he  addresses  his  call, 
to  any  extent  that  may  be  necessary  to  de- 
termine whether  it  is  wise  and  proper  and 
expedient  to  accord  to  him  the  approval  or 
patronage  which  he  seeks. 

It  may  be  said  that  to  establish  a  liberty 
of  privacy  would  involve  in  numerous  cases 
the  perplexing  question  to  determine  where 
this  liberty  ended,  and  the  rights  of  others 
and  of  the  public  began.  This  affords  no 
reason  for  not  recognizing  the  liberty  of 
privacy,  and  giving  to  the  person  aggrieved 
legal  redress  against  the  wrongdoer,  in  a 
case  where  it  is  clearly  shown  that  a  legal 
wrong  has  been  done.  It  may  be  that  there 
will  arise  many  cases  which  lay  near  the 
border  line  which  marks  the  right  of  pri- 
vacy, on  the  one  hand,  and  the  right  of  an- 
other individual  or  of  the  public,  on  the 
other.  But  this  is  true  in  r^ard  to  numer- 
ous other  rights  which  the  law  recognizes 
as  resting  in  the  individual.  In  regard  to 
cases  that  may  arise  imder  the  right  of  pri- 
vacy, as  in  cases  that  arise  under  otiier 
rights  where  the  line  of  demarcation  is  to 
be  determined,  the  safeguard  of  the  indi- 
vidual, on  the  one  hand,  and  of  the  public, 
on  the  other,  is  the  wisdom  and  integrity  of 
the  judiciary.  Each  person  has  a  liberty  of 
privacy,  and  every  other  person  has,  as 
against  him,  liberty  in  reference  to  other 
matters,  and  the  line  where  these  liberties 
impinge  upon  each  other  may  in  a  given  case 
be  hard  to  define;  but  that  such  a  case  may 
arise  can  afford  no  more  reason  for  denying 
to  one  his  liberty  of  privacy  than  it  would 
to  deny  to  another  his  liberty,  whatever  it 
may  be.  In  every  action  for  a  tort  it  is 
necessary  for  the  court  to  determine  wheth- 
er the  right  claimed  has  a  legal  existence, 
and  for  the  jury  to  determine  whether  such 
right  has  been  invaded,  and  to  assess  the 
damages  if  their  finding  is  in  favor  of  the 
plaintiff.     This  burden  which   rests  upon 
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the  court  in  every  case  of  the  character  re- 
ferred to  is  all  that  will  be  imposed  upon 
it  in  actions  brought  for  a  violation  of  the 
right  of  privacy.  No  greater  difficulties  will 
be  encountered  in  such  cases  in  determining 
the  existence  of  the  right  than  often  will  be 
encountered  in  determining  the  existence  of 
other  rights  sought  to  be  enforced  by  ac- 
tion. The  courts  may  proceed  in  cases  in- 
volving the  violation  of  a  right  of  privacy 
ns  in  other  cases  of  a  sijnilar  nature^  and 
the  juries  may  in  the  same  manner  pro- 
coed  to  a  determination  of  those  questions 
which  the  law  requires  to  be  submitted  for 
their  consideration.  With  honest  and  fear- 
less trial  judges  to  pass  in  the  first  instance 
upon  the  question  of  law  as  to  the  existence 
of  the  right  in  each  case,  whose  decisions  are 
subject  to  review  by  the  court  of  last  resort, 
and  with  fair  and  impartial  juries  to  pass 
upon  the  questions  of  fact  involved,  and 
assess  the  damages  in  the  event  of  a  recov- 
ery, whose  verdict  is,  under  our  law,  in 
all  cases  subject  to  supervision  and  scrutiny 
by  the  trial  judge,  within  the  limits  of  a 
legal  discretion,  there  jieed  be  no  more  fear 
that  the  right  of  privacy  will  be  the  occa- 
sion of  unjustifiable  litigation,  oppression, 
or  wrong  than  that  the  existence  of  many 
other  rights  in  the  law  would  bring  about 
such  results. 

The  liberty  of  privacy  exists,  has  been  rec- 
ognized by  the  law,  and  is  entitled  to  con- 
tinual recognition.  But  it  must  be  kept 
within  its  proper  limits,  and  in  its  exercise 
must  be  made  to  accord  with  the  rights  of 
those  who  have  other  .liberties,  as  well  as 
the  rights  of  any  person  who  may  be  proper- 
ly interested  in  the  matters  which  are 
claimed  to  be  of  purely  private  concern. 
Publicity  in  many  cases  is  absolutely  es- 
$>ential  to  the  welfare  of  the  public.  Pri- 
vacy in  other  matters  is  not  only  essential 
to  the  welfare  of  the  individual,  but  also 
to  the  well-being  of  society.  The  law  stamp- 
ing the  unbreakable  seal  of  privacy  upon 
communications  between  husband  and  wife, 
attorney  and  client,  and  similar  provisions 
of  the  law,  is  a  recognition,  not  only  of  the 
right  of  privacy,  but  that,  for  the  public 
good,  some  matters  of  private  concern  are 
not  to  be  made  public,  even  with  the  con- 
sent of  those  interested. 

It  therefore  follows  from  what  has  been 
<^id  that  a  violation  of  the  right  of  privacy 
is  a  direct  invasion  of  a  legal  right  of  the 
individual.  It  is  a  tort,  and  it  is  not  neoes- 
»&Ty  that  special  damages  should  have  ac- 
crued from  its  violation  in  order  to  entitle 
the  aggrieved  party  to  recover.  Civil  Code 
1895,  §  3807.  In  an  action  for  an  invasion 
of  such  right  the  damages  to  be  recovered 
are  those  for  which  the  law  authorizes  a 
recovery  in  torts  of  that  character,  and,  if 
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the  law  authorizes  a  recovery  of  damages 
for  wounded  feelings  in  other  torts  of  a 
similar  nature,  such  damages  would  be  re- 
coverable in  an  action  for  a  violation  of  this 
right. 

The  stumbling  block  which  many  have  en- 
countered in  the  way  of  a  recognition  of  the 
existence  of  a  right  of  privacy  has  been  that 
the  recognition  of  such  right  would  inevi- 
tably tend  to  curtail  th^  liberty  of  speech 
and  of  the  press.  The  right  to  speak  and 
the  right  of  privacy  have  been  coexistent. 
Elach  is  a  natural  right,  each  exists,  and 
each  must  be  recognized  and  enforced  with 
due  respect  for  the  other.  The  right  to  con- 
vey one's  thoughts  by  writing  or  printing 
grows  out  of,  but  does  not  enlarge  in  any 
way,  the  natural  right  of  speech.  It  simply 
authorizes  one  to  take  advantage  of  those 
mediums  of  expression  which  the  ingenuity 
of  man  has  contrived  for  broadening  and 
making  more  effective  the  influences  of  that 
which  was  formerly  confined  to  mere  oral 
utterances.  The  right  to  speak  and  write 
and  print  has  been  at  different  times  in  the 
world's  history  seriously  invaded  by  those 
who,  for  their  own  selfish  purposes,  desired 
to  take  away  from  others  such  privileges, 
and  consequently  these  rights  have  been 
made  the  subject  of  provisions  in  the  Con- 
stitutions of  the  United  States  and  of  this  - 
state.  The  Constitution  of  the  United  States 
prohibits  Congress  from  passing  any  law 
'^abridging  the  freedom  of  speech  or  of  the 
press."  Civil  Code  1895,  §  6014.  The  Con- 
stitution of  this  state  declares:  ''No  law 
shall  ever  be  passed  to  curtail  or  restrain 
the  liberty  of  speech  or  of  the  press."  Civil 
Code  1895,  §  5712.  Judge  Cooley  says: 
"The  constitutional  liberty  of  speech  and 
of  the  press,  as  we  understand  it,  implies  a 
right  to  freely  utter  and  publish  whatever 
the  citizen  may  plea&e,  and  to  be  protected 
against  any  responsibility  for  so  doing,  ex- 
cept so  far  as  such  publications,  from  their 
blasphemy,  obscenity^  or  scandalous  charac- 
ter, may  be  a  public  offense,  or  as  by  their 
falsehood  and  malice  they  may  injuriously 
affect  the  standing,  reputation,  or  pecuniary 
interests  of  individuals.  Or,  to  state  the 
same  thing  in  somewhat  different  words,  we 
understand  liberty  of  speech  and  of  the 
press  to  imply,  not  only  liberty  to  pub- 
lish, but  complete  immunity  from  legal  cen- 
sure and  punishment  for  the  publication,  so 
long  as  it  is  not  harmful  in  its  character, 
when  tested  by  such  standards  as  the  law 
affords.  For  these  standards  we  must  look 
to  the  common-law  rules  which  were  in  force 
when  the  constitutional  guaranties  were  es- 
tablished, and  in  reference  to  which  they 
have  been  adopted."  Cooley,  Const.  Lim. 
5th  ed.  p.  521.  In  King  v.  8t.  Asaph,  3  T. 
R.   428,  note,  Lord  Mansfield  said:      "The 
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liberty  of  the  press  consists  in  printing  with- 
out any  previous  license,  subject  to  the  con- 
sequence of  law."  Chancellor  Kent,  while 
judge  of  the  supreme  court  of  New  York,  394, 
People  V.  Croswell,  3  Johns.  Cas.  337,  394, 
Appx.,  adopted  as  a  definition  of  the  phrase 
"liberty  of  the  press"  what  was  said  by  Gen. 
Hamilton  in  his  brief  in  that  case,  where  it 
was  set  forth  that  "the  liberty  of  the  press 
consists  in  the  right  to  publish,  with  im- 
punity, truth,  with  good  motives,  and  for 
justifiable  ends,  whether  it  respects  gov- 
ernment, magistracy,  or  individuals;"  and 
the  learned  jurist  declared  tliat  this  defini- 
tion was  perfectly  correct,  comprehensive, 
and  accurate.  Mr.  Justice  Story  defined  the 
phrase  to  mean  "that  every  man  shall  have 
a  right  to  speak,  write,  and  print  his  opin- 
ions upon  any  subject  w^hatsoever,  without 
any  prior  restraint,  so,  always,  that  he  does 
not  injure  any  other  person  in  his  rights, 
person,  property,  or  reputation,  and  so,  al- 
ways, that  he  does  not  thereby  disturb  the 
public  peace  or  attempt  to  subvert  the  gov- 
ernment." 2  Story,  Const,  §  1880.  See  also 
18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1125. 

The  Constitution  of  this  state  declares 
what  is  meant  by  "liberty  of  speechV  and 
"liberty  of  the  press"  in  the  following  words : 
"Any  person  may  speak,  write,  and  publish 
his  sentiments  on  all  subjects,  being  respon- 
sible for  the  abuse  of  that  liberty."  Civil 
Code  1895,  §  6712.  The  right  preser\'ed  and 
guaranteed  against  invasion  by  the  Consti- 
tution is  therefore  the  right  to  utter,  to 
write,  and  to  print  one's  sentiments,  sub- 
ject only  to  the  limitation  that  in  so  doing 
he  shall  not  be  guilty  of  an  abuse  of  this 
privilege,  by  invading  the  legsxl  rights  of 
others.  The  Constitution  uses  the  word 
"sentiments,"  but  it  is  used  in  the  sense  of 
thoughts,  ideas,  opinions.  To  make  intel- 
ligent, forceful,  and  effective  an  expression 
of  opinion,  it  may  be  necessary  to  refer  to 
the  life,  conduct,  and  character  of  a  person ; 
and,  so  long  as  the  truth  is  adhered  to,  the 
right  of  privacy  of  another  cannot  be  said 
to  have  been  invaded  by  one  who  speaks,  or 
writes,  or  prints,  provided  the  reference  to 
such  person,  and  the  manner  in  which  he  is 
referred  to,  is  reasonably  and  legitimately 
proper  in  an  expression  of  opinion  on  the 
subject  that  is  under  investigation.  It  will 
therefore  be  seen  that  the  right  of  privacy 
must  in  some  particulars  yield  to  the  right 
of  speech  and  of  the  press.  It  is  well  rec- 
ognized that  slander  is  an  abuse  of  the  lib- 
erty of  speech,  and  that  a  libel  is  an  abuse 
of  the  liberty  to  write  and  print;  but  it  is 
nowhere  expressly  declared  in  the  law  that 
these  are  the  only  abuses  of  such  rights.  And 
that  the  law  makes  the  truth  in  suits  for 
slander  and  in  prosecutions  and  suits  for 
libel  a  complete  defense  may  not  necessa- 
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rily  make  the  publication  of  the  truth  the 
legal  right  of  every  person,  nor  prevent  it 
from  being  in  some  cases  a  l^gal  wrong.  The 
truth  may  be  spoken,  written,  or  printed 
about  all  matters  of  a  public  nature,  as  well 
as  matters '  of  a  private  nature  in  which 
the  public  has  a  legitimate  interest.  The 
truth  may  be  uttered  and  printed  in  refer- 
ence to  the  life,  character,  and  conduct  of 
individuals  whenever  it  is  necessary  to  the 
full  exercise  of  the  right  to  express  one's 
sentiments  on  any  and  all  subjects  that  may 
be  proper  matter  for  discussion.  But  there 
may  arise  cases  where  the  speaking  or  print- 
ing of  the  truth  might  be  considered  an 
abuse  of  the  liberty  of  speech  and  of  the 
press,  as  in  a  case  where  matters  of  purely 
private  concern,  wholly  foreign  to  a  legiti- 
mate expression  of  opinion  on  the  subject 
under  discussion,  are  injected  into  the  dis- 
cussion for  no  other  purpose  and  with  no 
other  motive  than  to  annoy  and  harass  the 
individual  referred  to.  Such  cases  might 
be  of  rare  occurrence,  but,  if  such  should 
arise,  the  party  aggrieved  may  not  be  with- 
out a  remedy.  The  jight  of  privacy  is  un- 
questionably limited  by  the  right  to  speak 
and  print.  It  may  be  said  that  to  give  lib- 
erty of  speech  and  of  the  press  such  a  wide 
scope  as  has  been  indicated  would  impose  h 
very  serious  limitation  upon  the  right  of 
privacy,  but,  if  it  does,  it  is  due  to  the 
fact  that  the  law  considers  that  the  welfare 
of  the  public  is  better  subserved  by  main- 
taining the  liberty  of  speech  and  of  the  pre?* 
than  by  allowing  an  individual  to  assert  his 
right  of  privacy  in  such  a  way  as  to  inter- 
fere with  the  free  expression  of  one's  sen- 
timents, and  the  publication  of  every  matter 
in  which  the  public  may  be  legitimately  in- 
terested. In  many  cases  the  law  required 
the  individual  to  surrender  some  of  hi^ 
natural  and  private  rights  for  the  benefit  of 
the  public,  and  this  is  time  in  reference  to 
some  phases  of  the  right  of  privacy  as  well 
as  other  legal  rights.  Those  to  whom  the 
right  to  speak  and  write  and  print  is  guar- 
anteed must  not  abuse  this  right;  nor  must 
one  in  whom  the  right  of  privacy  exists 
abuse  this  right.  The  law  will  no  more  per- 
mit an  abuse  by  the  one  than  by  the  other. 
Liberty  of  speech  and  of  the  press  is  and 
'has  been  a  useful  instrument  to  keep  the 
individual  within  limits  of  lawful,  decent, 
and  proper  conduct;  and  the  right  of  pri- 
vacy may  be  well  used  within  its  proper  lim- 
its to  keep  those  who  speak  and  write  and 
print  within  the  legitimate  bounds  of  the 
constitutional  guaranties  of  such  rights. 
One  may  be  used  as  a  check  upon  the  other, 
but  neither  can  be  lawfully  used  for  the 
other's  destruction. 

There  is  nothing  in  the  ruling  made  in 
the  present  case  to  conrtict  with  the  deci- 
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>ion  in  Chapman  v.  jy'estem  U.  Teleg,  Co. 
S8  Ga.  763,  17  L.  R.  A.  430,  30  Am.  St. 
Rep.  183,  15  S.  E.  901.  It  was  held  in  that 
case  that  in  an  action  against  a  telegraph 
company  for  a  failure  to  deliver  a  message 
in  due  time,  and  thereby  preventing  the 
sender  from  going  to  bedside  of  his  sick 
brother,  damages  on  account  of  mental  pain 
and  suffering  could  not  be  recovered.  The 
effect  of  that  decision  is  simply  that  in  an 
action  upon  a  contract,  or  in  an  action 
sounding  in  tort  for  a  breach  of  duty 
growing  out  of  the  contract,  damages  for 
mental  pain  and  suffering  cannot  be  recov- 
ered, when  no  other  damages  have  been  sus- 
tained. Mr.  Justice  Lumpkin,  in  his  opin- 
ion, distinctly  recognizes  that  where  there 
has  been  an  invasion  of  a  right,  from  which 
the  law  would  presume  damages  to  flow,  ad- 
ditional damages  for  pain  and  suffering 
might  be  recovered. 

It  seems  that  the  first  case  in  this  coun- 
try where  the  right  of  privacy  was  invoked 
as  the  foundation  for  an  application  to  the 
courts  for  relief  was  the  unreported  case 
of  Manola  v.  Stevens ,  which  was  an  appli- 
cation for  injunction  to  the  supreme  court  of 
New  York,  filed  on  June  16,  1890.  The 
complainant  alleged  that  while  she  was 
playing  in  the  Broadway  Theatre,  dressed 
as  required  by  her  role,  she  was,  by  means 
of  a  flash  light,  photographed  surreptitious- 
ly and  without  her  consent,  from  one  of  the 
Ixixes,  by  the  defendant,  and  she  prayed  that 
an  injunction  issue  to  restrain  the  use  of  the 
photograph.  An  interlocutory  injunction 
was  granted  ew  parte.  At  the  time  set  for 
a  hearing  there  was  no  appearance  for  the 
defendant,  and  the  injunction  was  made  per- 
manent. See  4  Harvard  Law  Rev.  195.  note 
7.  The  article  in  this  magazine  which  re- 
fers to  the  case  above  mentioned  appeared  in 
1890,  and  was  written  by  Samuel  D.  Warren 
and  Louis  D.  Brandeis.  In  it  the  authors 
ably  and  forcefully  maintained  the  exist- 
ence of  a  right  of  privacy,  and  the  article 
attracted  much  attention  at  the  time.  It 
was  conceded  by  the  authors  that  there  was 
no  decided  case  in  which  the  right  of  pri- 
vacy was  distinctly  asserted  and  recognized, 
but  it  was  asserted  that  there  were  many 
cases  from  which  it  would  appear  that  this 
right  really  existed,  although  the  judgment 
in  each  case  was  put  upon  other  grounds 
when  the  plaintiff  was  granted  the  relief 
prayed.  The  cases  especially  referred  to 
were  Yovatt  v.  Wingard  (1820)  1  Jac.  & 
W.  394;  Ahemethy  v.  Hutchinson  (1825) 
3  L.  J.  Ch.  209;  Prince  Albert  v.  Strange 
{ 1849)  2  De  G.  &  S.  652;  Tuck  v.  PHester 
(1887)  L.  R.  19  Q.  B.  Div.  639;  Pollard  v. 
Photographic  Co.  (1888)  L.  R.  40  Ch.  Div. 
345.  The  first  three  of  these  cases  related 
respectively  to  the  publication  of  recipes, 
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writings,  and  etchings,  which  the  complain- 
ant in  each  case  alleged  were  either  pub- 
lished, or  about  to  be  published,  without  his 
consent;  and  an  injunction  was  granted  in 
the  first  case  upon  the  ground  that  the  pub- 
lication of  the  recipes  was  the  result  of  the 
breach  of  trust  and  confidence,  and  in  the 
other  two  cases  upon  this  ground  as  well 
as  upon  the  ground  that  the  complainant 
had  a  property  right  in  the  writings  and 
etchings.  The  Tuck  and  Pollard  Causes  dealt 
with  the  publication  of  pictures;  the  former 
being  where  one  was  employed  to  make  cop- 
ies of  a  picture  owned  by  the  plaintiff,  and 
the  latter  where  a  photographer  was  em- 
ployed to  take  a  photograph  of  the  com- 
plainant; the  defendant  in  each  instance 
being  about  to  use  the  copies  in  his  pos- 
session without  the  consent  of  the  plaintiff. 
An  injunction  was  granted  in  the  Tuck 
Case  on  the  ground  that  the  sale  of  the 
copies  would  be  a  breach  of  contract,  and 
in  the  Pollard  Case  the  decision  was  rested 
upon  the  right  of  property,  although  a  find- 
ing that  the  publication  would  be  a  breach 
of  contract  and  of  trust  was  authorized.  At- 
tention is  called  to  the  fact  that  in  Prince 
Albert's  Case  [IMacn.  &  G.  25]  while  the 
decision  was  put  upon  the  ground  above 
stated,  Lord  Cottenham  declared  that,  with 
respect  to  the  acts  of  the  defendants,  "pri- 
vacy is  the  right  invaded." 

It  must  be  conceded  that  the  numerous 
cases  decided  before  1890  in  which  equity 
has  interfered  to  restrain  the  publication  of 
letters,  writings,  papers,  etc.,  have  all  been 
based  either  upon  the  recognition  of  a  right 
of  property,  or  upon  the  fact  that  the  publi- 
cation would  be  a  breach  of  contract,  con- 
fidence, or  trust.  It  is  well  settled  that,  if 
any  contract  or  property  right  or  trust  rela- 
tion has  been  violated,  damages  are  recov- 
erable. There  are  many  cases  which  sustain 
such  a  doctrine.  Cases  involving  the  right 
of  privacy  that  have  arisen  since  1890  will 
now  be  considered: 

In  Mackenzie  v.  Soden  Mineral  Springs 
Co.  (1891)  27  Abb.  N.  C.  402,  18  N.  Y. 
Supp.  240,  an  injunction  was  granted  by  the 
New  York  supreme  court,  special  term, 
at  the  instance  of  a  physician,  to  restrain 
the  publication  of  an  unauthorized  recom- 
mendation of  a  medicinal  preparation  under 
his  name,  upon  the  grounds  that  such  pub- 
lication would  be  injurious  to  his  profes- 
sional reputation,  and  "an  infringement  of 
his  right  to  the  sole  use  of  his  own  name," 
and  prejudicial  to  public  interest.  While 
this  case  was  not  based  upon  the  right  of 
privacy,  that  right  was  impliedly  recog- 
nized. 

The  first  reported  case  in  which  the  right 
of  privacj'  was  expressly  recognized  was  the 
case  of  Schuyler  v.  Curtis   (1891)   27  Abb. 
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N.  C.  387,  15  N.  Y.  Supp.  787,  where  Jus- 
tice O'Brien,  of  the  supreme  court  of  New 
York,  granted  an  injunction  to  restrain  the 
making  and  public  exhibition  of  a  statue  of 
a  deceased  person,  upon  the  ground  that  it 
was  not  shown  that  she  was  a  public  char- 
acter. This  judgment  was  affirmed  by  the 
supreme  court,  general  term,  by  Van  Brunt 
and  Barrett,  JJ.,  in  an  opinion  by  the  for- 
mer, in  which  the  rule  was  laid  down  that  a 
person,  whether  a  public  character  or  not, 
has  a  right  to  enjoin  the  making  and  plac- 
ing on  exhibition  of  his  statue,  and,  he  be- 
ing dead,  a  relative  has  this  right.  64  Hun, 
594,  19  N.  Y.  Supp.  264.  When  the  case 
came  before  the  supreme  court,  special  term, 
in  1893,  the  judgment  of  the  general  term 
was  followed,  and  in  an  opinion  by  Ingra- 
liam,  J.,  the  rule  was  announced  that  a 
court  of  equity,  at  the  instance  of  one  of  the 
relatives  of  a  deceased  person,  will  enjoin 
the  making  and  placing  on  public  exhibi- 
tion of  a  statue  of  the  deceased  by  unau- 
thorized persons,  which  the  complaining  rel- 
atives unite  in  alleging  will  cause  them  pain 
and  distress,  and  will  be  considered  by  them 
a  disgrace;  and  this,  too,  whether  or  not 
the  court  be  of  the  opinion  that  the  proposed 
representation  should  produce  the  alleged 
effect,  and  that  such  unauthori2sed  act  is 
not  within  the  provision  of  the  state  Consti- 
tution which  secures  to  each  person  the 
right  to  freely  speak,  write,  and  publish  his 
sentiments  on  all  subjects.  30  Abb.  N.  C. 
376,  24  N.  Y.  Supp.  509.  The  statue  which 
it  was  proposed  to  exhibit  was  in  no  sense 
a  caricature,  and  the  exhibition  of  the 
same  would  not  have  been  a  libel  upon  the 
deceased. 

In  1893,  in  Marks  v.  Jaffa,  6  Misc.  290, 
26  N.  Y.  Supp.  908,  an  injunction  was 
granted  by  the  superior  court  of  New  York 
city,  special  term,  to  restrain  the  publica- 
tion of  a  picture  of  the  plaintiff  in  the  de- 
fendant's newspaper,  with  an  invitation  to 
the  readers  of  the  paper  to  vote  on  the 
question  of  the  popularity  of  the  plaintiff, 
as  compared  with  another  person,  whose  pic- 
ture was  also  published  in  such  newspaper. 
McAdam,  J.,  in  the  opinion  said :  "No  news- 
paper or  institution,  no  matter  how  worthy, 
has  the  right  to  use  the  name  or  picture  of 
anyone  for  such  a  purpose  without  his  con- 
sent." The  decision  was  apparently  based 
upon  the  case  of  Schuyler  v.  Ourtia,  above 
referred  to. 

In  1893  an  application  was  made  to  Judge 
Colt,  of  the  United  States  circuit  court  for 
the  district  of  Massachusetts,  by  the  widow 
and  children  of  George  H.  Corliss,  to  enjoin 
the  publication  and  sale  of  a  biographical 
sketch  of  Mr.  Corliss,  and  from  printing  and 
selling  his  picture  in  connection  therewith. 
The  bill  did  not  allege  that  the  publication 
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contained  any  matter  which  was  scandalous, 
libelous,  or  false,  or  that  it  affected  any 
right  of  property,  but  the  relief  was  prayed 
upon  the  ground  that  the  publication  was 
an  injury  to  the  feelings  of  the  plaintiffs, 
and  against  their  express  prohibition.  An 
injunction  was  refused  as  to  the  biography 
on  the  ground  that  Mr.  Corliss  was  a  public 
man,  in  the  same  sense  as  authors  or  art- 
ists are  public  men;  but  an  injunction  was 
granted  as  to  the  publication  of  the  picture 
upon  the  ground  that  the  publisher  had 
obtained  a  copy  of  the  photograph  upon  cer- 
tain conditions,  and  the  publication  would 
be  a  violation  of  those  conditions.  Subse- 
quently a  motion  was  made  to  dissolve  the 
injunction  on  the  ground  that  the  photo- 
graph from  which  the  copies  were  made  was 
not  obtained  in  the  manner  above  referred 
to,  but  from  a  copy  which  was  obtained  in 
a  lawful  way;  and  the  injunction  was  dis- 
solved upon  the  ground  that  neither  a  pub- 
lic character,  nor  his  family  after  his  death, 
has  a  right  to  enjoin  the  publication  of  his 
portrait,  when  the  publication  would  not  be 
a  violation  of  a  contract  or  a  breach  of 
trust  or  confidence.  Judge  Colt,  in  the 
opinion,  uses  this  language:  "Independent- 
ly of  the  question  of  contract,  I  believe  the 
law  to  be  that  a  private  individual  has 
a  right  to  be  protected  in  the  representa- 
tion of  his  portrait  in  any  form,  that  this 
is  a  property,  as  well  as  a  personal,  right, 
and  that  it  belongs  to  the  same  dasa  of 
rights  whiqh  forbids  the  reproduction  of  a 
private  manuscript  or  painting,  or  the  pub- 
lication of  private  letters,  or  of  oral  lectures 
delivered  by  a  teacher  to  his  class,  or  the 
revelation  of  the  contents  of  a  merchant's 
books  by  a  clerk."  Corliss  v.  E.  W.  Walker 
Co.  31  L.  R.  A.  283,  57  Fed.  434,  64  Fed. 
280.  It  is  to  be  noted  that  the  ruling  in 
this  case  goes  no  further  than  that  a  pub- 
lic character  has  so  waived  his  right  of 
privacy,  if  he  ever  had  it,  as  to  authorize 
the  publication  of  his  life  and  his  picture, 
not  only  without  his  consent,  but  also  with- 
out the  consent  of  his  family  after  his 
death,  when  there  is  nothing  in  the 
biography  or  the  picture  which  will  reflect 
discredit  upon  the  subject. 

In  1894,  in  Mun^ay  v.  Gast  Lithographic 
<£  Engraving  Co,  8  Misc.  36,  28  N.  Y.  Supp. 
271, — a  case  decided  by  the  court  of  com- 
mon pleas  of  New  York  city  and  county, — 
it  was  held  that  a  person  cannot  sue  to  en- 
join the  publication  of  a  portrait  of  his 
infant  child,  or  for  damages  caused  thereby. 
This  decision  was  undoubtedly  correct,  for, 
if  there  was  any  right  to  sue  for  a  violation 
of  the  right  of  privacy,  the  cause  of  action 
was  in  the  child,  and  not  in  the  parent. 

In  1895  the  case  of  Schuyler  ▼.  Curtis 
reached  the  court  of  appeals  of  New  York, 
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and  the  judgment  of  the  lower  court  was 
reversed.  147  N.  Y.  436,  31  L.  R.  A.  286, 
49  Am.  St.  Rep.  671,  42  N.  £.  22.  It  was 
held  that,  if  any  right  of  privacy,  in  so 
far  as  it  includes  the  right  to  prevent  the 
public  from  making  pictures  or  statues 
commemorative  of  the  worth  and  services  of 
the  subject,  exists  at  all,  it  does  not  survive 
after  death,  and  cannot  be  enforced  by  the 
relatives  of  the  deceased.  The  opinion  was 
delivered  by  Judge  Peckham,  in  the  course 
of  which  he  uses  this  language :  "If  the  de- 
fendants had  projected  such  a  work  in  the 
lifetime  of  Mrs.  Schuyler,  it  would,  per- 
haps, have  been  a  violation  of  her  mdi- 
vidual  right  of  privacy,  because  it  might  be 
contended  that  she  had  never  occupied  such 
a  position  towards  the  public  as  would  have 
authorized  such  action  by  anyone  so  long 
as  it  was  in  opposition  to  her  wishes." 
Judge  Gray  dissented,  saying  in  his  opin- 
ion: "I  cannot  see  why  the  right  of  privacy 
is  not  a  form  of  property,  as  much  as  is  the 
right  of  complete  immunity  of  one's  per- 
son." This  case  settles  nothing  as  to  the 
existence  of  a  right  of  privacy,  but  merely 
rules  that,  if  it  exists  at  all,  it  is  a  personal 
right,  and  dies  with  the  person. 

In  Atkinson  v.  John  E,  Doherty  d  Co,  121 
Mich.  372,  46  L.  R.  A.  219,  80  Am.  St.  Rep. 
507,  80  N.  W.  285,— na  case  decided  in  1899, 
— ^the  supreme  court  of  Michigan  held  that 
the  use  of  the  name  and  likeness  of  a  de- 
ceased person  as  a  label  for  a  brand  of 
cigars  cannot  be  restrained  by  injunction, 
so  long  as  they  do  not  constitute  a  libel. 
Many,  if  not  at  all,  the  cases  above  referred 
to,  in  reference  to  the  right  of  privacy,  are 
mentioned  and  reviewed  in  this  case.  While 
this  decision  apparently  lays  down  the 
broad  proposition  that  the  right  of  privacy 
does  not  exist  to  such  an  extent  as  to  pro- 
hibit one  from  publishing  the  picture  of  an- 
other without  his  consent,  in  reality  the 
only  question  necessary  to  have  been  decided 
was  whether  this  right  of  privacy  was 
personal,  and  died  with  the  person;  and 
therefore  the  decision,  on  its  facts,  is 
authoritative  no  further  than  the  decision 
of  the  New  York  court  of  appeals  in 
Schuyler  v,  Curiia,  While  the  right  of 
privacy  is  personal,  and  may  die  with  the 
person,  we  do  not  desire  to  be  imderstood  as 
assenting  to  the  proposition  that  the  rela- 
tives of  the  deceased  cannot,  in  a  proper 
case,  protect  the  memory  of  their  kinsman, 
not  only  from  defamation,  but  also  from  an 
invasion  into  the  affairs  of  his  private  life 
after  his  death.  This  question  is  not  now 
involved,  but  we  do  not  wish  anything  said 
to  be  understood  as  committing  us  in  any 
way  to  the  doctrine  that,  against  the  con- 
sent of  relatives,  the  private  affairs  of  a 
deceased  person  may  be  published,  and  his 
69  L.  R.  A. 


picture  or  statue  exhibited.  We  call  at- 
tention to  the  ruling  in  Jacobus  v.  Congre- 
gation of  Children  of  Israel,  107  Ga.  518,  73 
Am.  St.  Rep.  141,  33  S.  E.  853,  that  dam- 
ages may  be  recovered  by  the  relative  of  a 
deceased  person,  who  is  the  owner  of  an 
easement  of  burial  in  a  cemetery  lot,  for  the 
disinterment  of  the  dead  body,  and  that,  if 
the  injury  has  been  wanton  and  malicious, 
or  the  result  of  gross  negligence  and  a  reck- 
less disregard  of  the  rights  of  others,  ex- 
emplary damages  may  be  awarded,  in  esti- 
mating which  the  injury  to  the  natural 
feelings  of  the  plaintiff  may  be  taken  into 
consideration.  If  damages  for  wounded 
feelings  can  be  recovered  in  such  a  case  for 
the  wanton  removal  of  the  bleaching  bones 
of  the  deceased  relative,  it  would  seem, 
for  a  stronger  reason,  that  such  damages 
ought  to  be  allowed  to  be  recovered  when 
those  matters  which  the  deceased  had  jeal- 
ously guarded  from  the  public  during  his 
lifetime,  and  his  portrait,  which  was  like- 
wise protected  from  the  public  gaze,  are 
made  public  property  after  his  death. 

In  Roberson  v.  Rochester  Folding  Box  Co, 
(1901)  64  App.  Div.  30,  71  N.  Y.  Supp.  876, 
decided  by  the  appellate  division  of  the  su- 
preme court  of  New  York,  it  appeared  that 
lithographic  likenesses  of  a  young  woman, 
bearing  the  words  "Flour  of  the  Family," 
were,  without  her  consent,  printed  and  used 
by  a  flour-milling  company  to  advertise  its 
goods.  The  declaration  alleged  that  in 
consequence  of  the  circulation  of  such  litho- 
graphs the  plaintiff's  good  name  had  been 
attacked,  and  she  had  been  greatly  hu- 
miliated and  made  sick,  and  been  obliged  to 
employ  a  physician,  and  prayed  for  an  in- 
junction against  the  further  use  of  the 
lithographs,  and  for  damages.  It  was  held 
that  the  declaration  was  not  demurrable. 
It  was  also  held  that,  if  a  right  of  property 
was  necessary  to  entitle  the  plaintiff  to 
maintain  the  action,  the  case  might  stand 
upon  the  right  of  projperty  which  everyone 
has  in  his  own  body.  This  case  came  be- 
fore the  court  of  appeals  of  New  York  in 
1902,  and  the  judgment  was  reversed.  171 
N.  Y.  540,  59  L.  R.  A.  478,  89  Am.  St.  Rep. 
828,  64  N.  E.  442.  This  is  the  first  and 
only  decision  by  a  court  of  last  resort  in- 
volving the  existence  of  a  right  of  privacy. 
The  decision  was  by  a  divided  court;  Chief 
Judge  Parker  and  three  of  the  associate 
judges  concurring  in  a  ruling  that  the 
complaint  set  forth  no  cause  of  action, 
either  at  law  or  in  equity,  while  Judge 
Gray,  with  whom  concurred  two  of  the  as- 
sociate judges,  filed  a  dissenting  opinion, 
in  which  it  was  maintained  that  the  in- 
junction should  have  been  granted.  While 
the  ruling  of  the  majority  is  limited  in  its 
effect   to    the    imwarranted   publication    of 


112 


Georgia  Si'preme  Court. 


Mab., 


the  picture  of  another  for  advertising  pur- 
poses, the  reasoning  of  Judge  Parker  goes 
to  the  extent  of  denying  the  existence  in 
the  law  of  a  right  of  privacy,  "founded  upon 
the  claim  that  a  man  has  the  right  to  pass 
through  this  Avorld  .  .  .  without  having 
his  picture  published,  his  business  enter- 
prises discussed,  ...  or  his  eccentricities 
commented  upon,  .  .  .  whether  the 
comment  be  favorable  or  otherwise."  The 
reasoning  of  the  majority  is,  in  substance, 
that  there  is  no  decided  case,  either  in  Eng- 
land or  in  this  country,  in  which  such  a 
right  is  distinctly  recognized;  that  every 
case  that  might  be  relied  on  to  establish 
the  right  was  placed  expressly  upon  other 
grounds,  not  involving  the  application  of 
this  right  in  any  sense;  that  the  right  is 
not  referred  to  by  the  commentators  and 
writers  upon  the  common  law  or  the  princi- 
ples of  equity;  that  the  existence  of  the 
right  is  not  to  be  legitimately  inferred  from 
anything  that  is  said  by  any  of  such  writers ; 
and  that  a  recognition  of  tlie  existence  of 
the  right  would  bring  about  a  vast  amount 
of  litigation;  and  that  in  many  instances 
where  the  right  would  be  asserted  it  would 
be  difficult,  if  not  impossible,  to  determine 
the  line  of  demarcation  between  the  plain- 
tiff's right  of  privacy  and  the  well-estab- 
lished rights  of  others  and  of  the  public. 
For  these  reasons  the  conclusion  is  reached 
that  the  right  does  not  exist,  has  never 
existed,  and  cannot  be  enforced  as  a  legal 
right.  We  have  no  fault  to  find  with  what 
is  said  by  the  distinguished  and  learned 
judge  who  voiced  the  views  of  the  majority 
as  to  the  existence  of  decided  cases,  and 
agree  with  him  in  his  analysis  of  the 
various  cases  which  he  reviews, — ^that  the 
judgment  in  each  was  based  upon  other 
grounds  than  the  existence  of  a  right  of 
privacy.  We  also  agree  with  him  so  far  as 
he  asserts  that  the  writers  upon  the  com- 
mon law  and  the  principles  of  equity  do  not 
in  express  terms  refer  to  this  right.  But 
we  are  utterly  at  variance  with  him  in  his 
conclusion  that  the  existence  of  this  right 
cannot  be  legitimately  inferred  from  what 
has  been  said  by  commentators  upon  the 
legal  rights  of  individuals,  and  from  ex- 
pressions which  have  fallen  from  judges  in 
their  reasoning  in  cases  where  the  exercise 
of  the  right  was  not  directly  involved.  So 
far  as  the  judgment  in  the  case  is  based 
upon  the  argument  ah  inconvenienti,  all 
that  is  necessary  to  be  said  is  that  this 
argument  has  no  place  in  the  case  if  the 
right  invoked  has  nn  existence  in  the  law. 
JUit  if  it  were  pro])er  to  use  this  argu- 
ment at  all,  it  could  be  said  with  great 
force  that  as  to  certain  matters  the  indi- 
vidual feels  and  knows  that  he  has  a  right 
to  exercise  the  liberty  of  privacy,  and  that 
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he  has  a  right  to  resent  any  invasion  of  this 
liberty,  and,  if  the  law  will  not  protect  him 
against  invasion,  the  individual  will,  to 
protect  himself  and  those  to  whom  he  owes 
protection,  use  those  weapons  with  which 
nature  has  provided  him,  as  well  as  those 
which  the  ingenuity  of  man  has  placed  with- 
in his  reach.  Thus  the  peace  and  good  order 
of  society  would  be  disturbed  by  each  in- 
dividual becoming  a  law  unto  himself  to  de- 
termine when  and  under  what  circumstances 
he  should  avenge  the  outrage  which  has 
l)een  perpetrated  upon  him  or  a  member  of 
his  family.  The  true  lawyer,  when  called 
to  the  discharge  of  judicial  functions,  has 
in  all  times,  as  a  general  rule,  displayed 
remarkable  conservatism;  and,  wherever  it 
was  legally  possible  to  base  a  judgment 
upon  principles  which  had  been  recognised 
by  a  long  course  of  judicial  decision,  this 
has  been  done,  in  preference  to  applying  a 
principle  which  might  be  considered  novel. 
It  was  for  this  reason  that  the  numerous 
cases,  both  in  England  and  in  this  country', 
which  really  protected  the  right  of  privacy, 
were  not  placed  upon  the  existence  of  this 
right,  but  were  allowed  to  rest  upon  prin- 
ciples derived  from  the  law  of  property, 
trust,  and  contract.  Any  candid  mind  w^ill, 
however,  be  compelled  to  concede  that,  in 
order  to  give  relief  in  many  of  those  cases, 
it  required  a  severe  strain  to  bring  them 
within  the  recognized  rules  which  were 
sought  to  be  applied.  The  desire  to  avoid 
the  novelty  of  recognizing  a  principle  which 
had  not  been  theretofore  recognized  was 
avoided  in  such  cases  by  the  novelty  of 
straining  a  well-recognized  principle  to 
cover  a  state  of  facts  to  which  it  had  never 
before  been  applied.  This  conservatism  of 
the  judiciary  has  sometimes  unconsciously 
led  judges  to  tlie  conclusion  that,  because 
tlie  case  was  novel,  the  right  claimed  did 
not  exist.  With  all  due  respect  to  Chief 
Judge  Parker  and  his  associates  who  con- 
curred with  him,  we  think  the  conclusion 
reached  by  them  was  the  result  of  an  un- 
conscious yielding  to  the  feeling  of  con- 
servatism which  naturally  arises  in  the 
mind  of  a  judge  who  faces  a  proposition 
which  is  novel.  The  valuable  influence  upon 
society  and  upon  the  welfare  of  the  public 
of  the  conservatism  of  the  lawyer,  whether 
at  the  bar  or  tipon  the  bench,  cannot  be 
overestimated;  but  this  conservatism 
should  not  go  to  the  extent  of  refusing  to 
recognize  a  right  which  the  instincts  of 
nature  prove  to  exist,  and  which  nothing  in 
judicial  decision,  legal  history,  or  writings* 
upon  the  law  can  be  called  to  demonstrate 
its  nonexistence  as  a  legal  right. 

We  think  that  what  should  have  been  a 
proper  judgment  in  the  Roberaon  Case  was 
that  contended  for  by  Judge  Gray  in  his  dis- 
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senting  opinion,  from  which  we  quote  as 
follows : 

"The  right  of  privacy,  or  the  right  of  the 
individual  to  be  let  alone,  is  a  personal 
right,  which  is  not  without  judicial  recogni- 
tion. It  is  the  complement  of  the  right  to 
the  immunity  of  one's  person.  The  indi- 
vidual has  always  been  entitled  to  be  pro- 
tected in  the  exclusive  use  and  enjoyment 
of  that  which  is  his  own.  The  common  law 
regarded  his  person  and  property  as  in- 
violate, and  he  has  the  absolute  right  to  be 
let  alone.  Cooley,  Torts,  p.  29.  The  princi- 
ple is  fundamental  and  essential  in  organ- 
ized society  that  everyone,  in  exercising  a 
persona)  right  and  in  the  nah  of  his 
propert>,  shall  respect  the  rights  and 
properties  of  others.  He  must  so  conduct 
himself,  in  the  enjoyment  of  the  rights  and 
privileges  which  belong  to  him  as  a  mem- 
ber of  society,  as  that  he  shall  prejudice 
no  one  in  the  possession  and  enjoyment  of 
those  which  are  exclusively  his.  When,  as 
here,  there  is  an  allied  invasion  of  some 
personal  right  or  privilege,  the  absence  of 
exact  precedent,  and  the  fact  that  early 
conomentators  upon  the  common  law  have 
no  discussion  upon  the  subject,  are  of  no 
material  importance  in  awarding  equitable 
relief.  That  the  exercise  of  the  preventive 
power  of  a  court  of  equity  is  demanded  in 
a  novel  case  is  not  a  fatal  objection.    .    .     . 

"Ab  I  have  suggested,  that  the  exercise  of 
this  peculiar  preventive  power  of  a  court  of 
equity  is  not  found  in  some  precisely  anal- 
ogous case  furnishes  no  valid  objection  at 
all  to  the  assimiption  of  jurisdiction,  if  the 
particular  circumstances  of  the  case  show 
the  performance,  or  the  threatened  perform- 
ance, of  an  act  by  a  defendant  which  is 
wrongful,  because  constituting  an  invasion, 
in  some  novel  form^  of  a  right  to  some- 
thing which  is,  or  should  be,  conceded  to  be 
the  plaintiff's,  and  as  to  which  the  law  pro- 
vides no  adequate  remedy.  It  would  be  a 
justifiable  exercise  of  power,  whether  the 
principle  of  interference  be  rested  upon 
analogy  to  some  established  common-law 
principle^  or  whether  it  is  one  of  natural 
justice.    .    .    . 

"iTistantaneous  photography  is  a  modern 
Invention,  and  affords  the  means  of  securing 
a  portraiture  of  an  individual's  face  '^nd 
form  in  inmtum  their  owner.  While,  so 
far  forth  as  it  merely  does  that,  although  a 
species  of  aggression,  I  concede  it  to  be  an 
irremediable  and  irrepressible  feature  of  the 
f  social  evolution.  But  if  it  is  to  be  permit- 
ted that  the  portraiture  may  be  put  to  com- 
mercial or  other  uses  for  gain,  by  the  publi- 
cation of  prints  therefrom,  then  an  act  of 
invasion  of  the  individual's  privacy  results, 
possibly  more  formidable  and  more  painful 
in  its  consequences  than  an  actual  bodily 
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assault  might  be.  Security  of  person  is  as 
necessary  as  the  security  of  property,  and 
for  that  complete  personal  security  which 
will  result  in  the  peaceful  and  wholesome 
enjoyment  of  one's  privileges  as  a  member 
of  society  there  should  be  afforded  pro- 
tection, not  only  against  the  scandaloui^ 
portraiture  and  display  of  one's  features 
and  person,  but  against  the  display  and  usc^ 
thereof  for  another's  commercial  purposes 
or  gain.  The  proposition  is  to  me  an  in- 
conceivable one  that  these  defendants  may 
unauthorizedly  use  the  likeness  of  this 
young  woman  upon  their  advertisement  as 
a  method  of  attracting  widespread  public 
attention  to  their  wares,  and  that  she  must 
submit  to  the  mortifying  notoriety,  without 
right  to  invoke  the  exercise  of  the  pre- 
ventive power  of  a  court  of  equity.  Such  a 
view,  as  it  seems  to  me,  must  have  been  un- 
duly influenced  by  a  failure  to  find  prece- 
dents in  analogous  cases,  or  some  declara- 
tion by  the  great  commentators  upon  the 
law  of  a  common-law  principle  which  would 
precisely  apply  to  and  govern  the  action, 
without  taking  into  consideration  that,  in 
the  existing  state  of  society,  new  conditions 
affecting  the  relations  of  persons  demand 
the  broader  extension  of  those  legal  princi- 
ples which  underlie  the  immunity  of  one's 
person  from  attack.  I  think  that  such  a 
view  is  unduly  restricted,  too,  by  a  search 
for  some  property  which  has  been  invaded 
by  the  defendants'  acts.  Property  is  not 
necessarily  the  thing  itself  which  is  owned. 
It  is  the  right  of  the  owner  in  relation  to 
it.  The  right  to  be  protected  in  one's  pos- 
session of  a  thing,  or  in  one's  privileges  be- 
longing to  him  as  an  individual,  or  secured 
to  him  as  a  member  of  the  commonwealth, 
is  property,  and,  as  such,  entitled  to  the 
protection  of  the  law.  The  protective  power 
of  equity  is  not  exercised  upon  the  tangible 
thing,  but  upon  the  right  to  enjoy  it,  and  so 
it  is  called  forth  for  the  protection  of  the 
right  to  that  which  is  one's  exclusive  pos- 
session, as  a  property  right.  It  seems  to 
me  that  the  principle  which  is  applicable  is 
analogous  to  that  upon  which  courts  of 
equity  have  interfered  to  protect  the  right 
of  privacy  in  cases  of  private  writings,  or 
of  other  unpublished  products  of  the 
mind.     ... 

"I  think  that  this  plaintiff  has  the  same 
property  in  the  right  to  be  protected  against 
the  use  of  her  face  for  defendants'  com- 
mercial purposes  as  she  would  have  if  they 
were  publishing  her  literary  compositions. 
The  right  would  be  conceded  if  she  had  sat 
for  her  photograph,  but,  if  her  face  or  her 
portraiture  has  a  value,  the  value  is  hers 
exclusively  until  the  use  be  granted  away 
to  the  public.    Any  other  principle    of    de- 
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ciBion,  in  my  opinion,  is  as  repugnant  to 
equity  as  it  is  shocking  to  reason.     .     .     . 

"The  right  to  grant  the  injunction  does 
not  depend  upon  the  existence  of  the 
property  which  one  has  in  some  contractual 
form.  It  depends  upon  the  existence  of 
property  in  any  right  which  belongs  to  a 
person.    .    .    . 

''It  would  be,  in  my  opinion,  an  extraor- 
dinary view,  which,  while  conceding  the 
right  of  a  person  to  be  protected  against  the 
unauthorized  circulation  of  an  unpublished 
lecture,  letter,  drawing,  or  other  ideal 
property,  yet  would  deny  the  same  pro- 
tection to  a  person  whose  portrait  was  un- 
authorizedly  obtained  and  made  use  of  for 
commercial  purposes.  The  injury  to  the 
plaintiff  is  irreparable,  because  she  cannot 
be  wholly  compensated  in  damages  for  the 
various  consequences  entailed  by  defendants' 
acts.  The  only  complete  relief  is  an  in- 
junction restraining  their  continuance. 
Whether,  as  incidental  to  that  equitable  re- 
lief, she  should  be  able  to  recover  only 
nominal  damages,  is  not  material,  for  the 
issuance  of  the  injunction  does  not,  in  such 
a  case,  depend  upon  the  amount  of  the 
damages,  in  dollars  and  cents." 
*  The  effect  of  the  reasoning  of  the  learned 
judge  whose  words  have  just  been  quoted 
is  to  establish  conclusively  the  correctness 
of  the  conclusion  which  we  have  reached, 
and  we  prefer  to  adopt  as  our  own  his 
reasoning,  in  his  own  words,  rather  than  to 
paraphrase  them  into  our  own. 

The  decision  of  the  court  of  appeals  of 
New  York  in  the  Roher^on  Case  gave  rise  to 
numerous  aricles  in  the  different  law  maga- 
zines of  high  standing  in  the  country, — ^some 
by  the  editors  and  others  by  contributors. 
In  some  the  conclusion  of  the  majority  of 
the  court  was  approved,  in  others  the  views 
of  the  dissenting  judges  were  conmiended, 
and  in  still  others  the  case  and  similar 
cases  were  referred  to  as  apparently  estab- 
lishing that  the  claim  of  the  majority  was 
correct,  but  regret  was  expressed  that  the 
necessity  was  such  that  the  courts  could  not 
recognize  the  right  asserted.  An  editorial 
in  the  American  Law  Review  (volume  36, 
p.  636)  said:  "The  decision  under  review 
shocks  and  wounds  the  ordinary  sense  of 
justice  of  mankind.  We  have  heard  it  al- 
luded to  only  in  terms  of  regret."  There 
were  also  articles  referring  to  other  cases 
cited  which  deal  with  the  question  as  to  the 
existence  of  a  right  of  privacy.  See  36  Am. 
Law  Rev.  614,.  634;  34  Am.  Law  Reg.  N.  S. 
134;  41  Am.  Law  Reg.  N.  S.  669;  1  Col. 
Law  Rev.  491 ;  2  Ck)L  Law  Rev.  437 ;  44  Alb. 
L.  J.  428;  65  Cent.  L.  J.  123;  57  Cent.  L.  J. 
361.  See  also  North  American  Review 
(September,  1902),  361;  22  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1311;  note  to  Roheraon 
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V.  Rochester  Folding  Box  Co.  89  Am.  St. 
Rep.  844;  note  to  Corliss  v.  E,  W.  Walker 
Co,  31  L.  R.  A.  283.  Articles  on  the  subject 
of  the  right  of  privacy  have  also  appeared* 
in  12  Yale  L.  J.  35;  24  Nat.  Corp.  Rep.  709 : 
26  Nat.  Corp.  Rep.  183,  416;  6  Law  Notes. 
79;  and  Case  and  Comment;  36  Chicago 
Legal  News,  126  (July,  1902);  but  these 
articles  were  not  accessible  to  us  at  the 
time  this  opinion  was  written. 

As  we  have  already  said,  cases  may  arise 
where  it  is  difficult  to  determine  on  which 
side  of  the  line  of  demarcation  which  sep- 
arates the  right  of  privacy  from  the  well- 
established  rights  of  others  they  are  to  be 
found;  but  we  have  little  difficulty  in  ar- 
riving at  the  conclusion  that  the  present 
case  is  one  in  which  it  has  been  established 
that  the  right  of  privacy  has  been  invaded, 
and  invaded  by  one  who  cannot  claim  ex- 
emption under  the  constitutional  guaranties 
of  freedom  of  speech  and  of  the  press.  The 
form  and  features  of  the  plaintiff  are  his 
own.  The  defendant  insurance  company 
and  its  agent  had  no  more  authority  to  dis- 
play them  in  public  for  the  purpose  of  ad- 
vertising the  business  in  which  they  were 
engaged  than  they  would  have  had  to  compel 
the  plaintiff  to  place  himself  upon  exhibition 
for  this  purpose.  The  latter  procedure 
would  have  been  unauthorized  and  unjusti- 
fiable, as  everyone  will  admit,  and  the  for- 
mer was  equally  an  invasion  of  the  rights  of 
his  person.  Nothing  appears  from  which 
it  is  to  be  inferred  that  the  plaintiff  has 
waived  his  right  to  determine  himself  where 
bis  picture  should  be  displayed  in  favor  of 
the  advertising  right  of  the  defendants.  The 
mere  fact  that  he  is  an  artist  does  not  of 
itself  establish  a  waiver  of  this  right,  so 
that  his  picture  might  be  used  for  adver- 
tising purposes.  If  he  displayed  in  public 
his  works  as  an  artist,  he  would,  of  course, 
subject  his  works  and  his  character  as  an 
artist,  and  possibly  his  character  and 
conduct  as  a  man,  to  such  scrutiny  and 
criticism  as  would  be  legitimate  and  proper 
to  determine  whether  he  was  entitled  to 
rank  as  an  artist,  and  should  be  accorded 
recognition  as  such  by  the  public.  But  it 
is  by  no  means  clear  that  even  this  would 
have  authorized  the  publication  of  his 
picture.  The  constitutional  right  to  speak 
and  print  does  not  necessarily  carry  with  it 
the  right  to  reproduce  the  form  and  features 
of  man.  The  plaintiff  was  in  no  sense  a 
public  character,  even  if  a  different  rule  in 
regard  to  the  publication  of  one's  picture 
should  be  applied  to  such  characters.  It  is 
not  necessary  in  this  case  to  hold — ^nor  are 
we  prepared  to  do  so— that  the  mere  fact 
that  a  man  has  become  what  is  called  a  pub- 
lic character,  either  by  aspiring  to  public 
office,  or  by  holding    public    office,    or    by 
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exercising  a  profession  which  places  him  be- 
fore the  pnblic,  or  by  engaging  in  a  busi- 
ness which  has  necessarily  a  public  nature, 
gives  to  everyone  the  right  to  print  and 
circulate  his  picture.  To  use  the  language 
of  Hooker,  J.,  in  Atkinson  v.  John  E. 
Doheriy  d  Co.  121  Mich.  372,  46  L.  R.  A. 
219,  80  Am.  St.  Rep.  507,  80  N.  W.  285: 
"We  are  loath  to  believe  that  the  man  who 
makes  himself  useful  to  mankind  sur- 
renders any  right  to  privacy  thereby,  or 
that,  because  he  permits  his  picture  to  be 
published  by  one  person  and  for  one  pur- 
pose, he  is  forever  thereafter  precluded 
from  enjoying  any  of  his  rights."  It  may 
be  that  the  aspirant  for  public  office,  or  one 
in  offieial  position,  impliedly  consents  that 
the  public  may  gaze,  not  only  upon  him,  but 
upon  his  picture,  but  we  are  not  prepared 
now  to  hold  that  even  this  is  true.  It  would 
seem  to  us  that  even  the  President  of  the 
United  States,  in  the  lofty  position  which 
he  occupies,  has  some  rights  in  reference  to 
matters  of  this  kind  which  he  does  not 
forfeit  by  aspiring  to  or  accepting  the  high- 
est office  within  the  gift  of  the  people  of  the 
several  states.  While  no  person  who  has 
ever  held  this  position,  and  probably  no 
person  who  has  ever  held  public  office,  has 
even  objected,  or  ever  will  object,  to  the  re- 
production of  his  picture  in  reputable 
newspapers,  magazines,  and  periodicals, 
still  it  cannot  be  that  the  mere  fact  that  a 
man  aspires  to  public  office  or  holds  public 
office  subjects  him  to  the  humiliation  and 
mortification  of  having  his  picture  dis- 
played in  places  where  he  would  never  go 
to  be  gazed  upon,  at  times  when,  and  under 
circumstances  where,  if  he  were  personally 
present,  the  sensibilities  of  his  nature  would 
be  severely  shocked.  If  one's  picture  may 
be  used  by  another  for  advertising  purposes, 
it  may  be  reproduced  and  exhibited  any- 
where. If  It  may  be  used  in  a  newspaper,  it 
may  be  used  on  a  poster  or  a  placard.  It  may 
be  posted  upon  the  walls  of  private  dwellings 
or  upon  the  streets.  It  may  ornament  the  bar 
of  the  saloon  keeper  or  decorate  the  walls  of 
a  brothel.  By  becoming  a  member  of  society 
neither  man  nor  woman  can  be  presumed  to 
have  consented  to  such  uses  of  the  impres- 
sion of  their  faces  and  features  upon  paper 
or  upon  canvas.  The  conclusion  reached  by 
11B  seems  to  be  so  thoroughly  in  accord  with 
natural  justice,  with  the  principles  of  the 
law  of  every  civilized  nation,  and  especial- 
ly with  the  elastic  principles  of  the  com- 
mon laWy  and  so  thoroughly  in  harmony 
with  those  principles  as  molded  under  the 
influence  of  American  institutions,  that  it 
seems  strange  to  us  that  not  only  four  of 
the  judges  of  one  of  the  most  distinguished 
and  learned  courts  of  the  Union,  but  also 
lawyers  of  learning  and  ability,  have  found 
69  L.  R.  A. 


an  insurmountable  stumbling  block  in  the 
path  that  leads  to  a  recognition  of  the  right 
which  would  give  to  persons  like  the  plain- 
tiff in  this  case  and  the  young  woman  in  the 
Roheraon  Case  redress  for  the  legal  wrong, 
or  what  is  by  some  of  the  law  writers  called 
the  outrage,  perpetrated  by  the  unauthor- 
ized use  of  their  pictures  for  advertising 
purposes. 

What  we  have  ruled  cannot  be  in  any 
sense  construed  as  an  abridgment  of  the 
liberty  of  speech  and  of  the  press  as  guar- 
anteed in  the  Constitution.  Whether  the 
reproduction  of  a  likeness  of  another  which 
is  free  from  caricature  can  in  any  sense  be 
declared  to  be  an  exercise  of  the  right  to 
publish  one's  sentiments,  certain  it  is  that 
one  who,  merely  for  advertising  purposes, 
and  from  mercenary  motives,  publishes  the 
likeness  of  another  without  his  consent,  can- 
not be  said,  in  so  doing,  to  have  exercised 
the  I'ight  to  publish  his  sentiments.  The 
publication  of  a  good  likeness  of  another, 
accompanying  a  libelous  article,  would  give 
a  right  of  action.  The  publication  of  a 
caricature  is  generally,  if  not  always,  a 
libel.  Whether  the  right  to  print  a  good 
likeness  of  another  is  an  incident  to  a  right 
to  express  one's  sentiments  in  reference  to 
a  subject  with  which  the  person  whose  like- 
ness is  published  is  -connected,  is  a  question 
upon  which  we  cannot,  under  the  present 
record,  make  any  authoritative  decision; 
but  it  would  seem  that  a  holding  that  the 
publication  of  a  likeness  under  such  circum- 
stances without  the  consent  of  the  person 
whose  likeness  is  published  would  be  giving 
to  the  word  "sentiment"  a  very  extended 
meaning.  The  use  of  a  pen  portrait  might 
be  allowable  in  some  cases  where  the  use 
of  an  actual  portrait  was  not  permissible. 
There  is  in  the  publication  of  one's  picture 
for  advertising  purposes  not  the  slightest 
semblance  of  an  expression  of  an  idea,  a 
thought,  or  an  opinion,  within  the  meaning 
of  the  constitutional  provision  which  guar- 
antees to  a  person  the  right  to  publish  his 
sentiments  on  any  subject.  Such  conduct 
is  not  embraced  within  the  liberty  to  print, 
but  is  a  serious  invasion  of  one's  right  of 
privacy,  and  may  in  many  cases,  according 
to  the  circumstances  of  the  publication  and 
the  uses  to  which  it  is  put,  cause  damages 
to  ilow  which  are  irreparable  in  their 
nature.  The  knowledge  that  one's  features 
and  form  are  being  used  for  such  a  purpose, 
and  displayed  in  such  places  as  such  adver- 
tisements are  often  liable  to  be  found, 
brings  not  only  the  person  of  an  extremely 
sensitive  nature,  but  even  the  individual  of 
ordinary  sensibility,  to  a  realization  that 
his  liberty  has  been  taken  away  from  him; 
and,  as  long  as  the  advertiser  uses  him  for 
these  purposes,  he  cannot  be  otherwise  than 
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conscious  of  the  fact  that  he  is  for  the  time 
being  under  the  control  of  another,  that  he 
is  no  longer  free,  and  that  he  is  in  reality  a 
slave,  without  hope  of  freedom,  held  to 
service  by  a  merciless  master ;  and  if  a  man 
of  true  instincts,  or  even  of  ordinary  sensi- 
bilities, no  one  can  be  more  conscious  of 
his  enthrallment  than  he  is. 

So  thoroughly  satisfied  are  we  that  the 
law  recognizes,  within  proper  limits,  as  a 
legal  right,  the  right  of  privacy,  and  that 
the  publication  of  one's  picture  without  his 
consent  by  another  as  an  advertisement,  for 
the  mere  purpose  of  increasing  the  ]profits 
and  gains  of  the  advertiser,  is  an  invasion 
of  this  right,  that  we  venture  to  predict 
that  the  day  will  come  that  the  American 
bar  will  marvel  that  a  contrary  view  was 
ever  entertained  by  judges  of  eminence  and 
ability,  just  as  in  the  present  day  we  stand 
amazed  that  Lord  Coke  should  have  com- 
bated with  all  the  force  of  his  vigorous 
nature  the  proposition  that  the  court  of 
cliancery  had  jurisdiction  to  entertain  an 
application  for  injimction  to  restrain  the 
enforcement  of  a  common-law  judgment 
which  had  been  obtained  by  fraud,  and  that 
Lord  Hale,  with  perfect  composure  of  man- 
ner and  complete  satisfaction  of  soul,  im- 
posed the  death  penalty  for  witchcraft  upon 
ignorant  and  harmless  women. 

13-15.  It  is  now  to  be  determined 
whether  what  may  be  called  the  first  count 
in  the  petition  set  forth  a  cause  of  action 
for  libel,  as  against  a  general  demurrer. 
The  publication  did  not  mention  the  plain- 
tiff's name,  but  it  did  contain  a  likeness  of 
him  that  his  friends  and  acquaintances 
would  readily  recognize  as  his,  and  the 
words  of  the  publication  printed  under  the 
likeness  were  put  into  the  mouth  of  him 
whose  likeness  was  published.  It  was,  so 
far  as  his  friends  and  acquaintances  were 
concerned,  the  same  as  if  his  name  had  been 
signed  to  the  printed  words.  In  these 
words  he  was  made  to  say,  in  effect,  that 
he  had  secured  insurance  with  the  defendant 
company;  that  on  this  account  his  family 
were  protected,  and  he  was  receiving  an  in- 
come from  an  annual  dividend  on  j)aid-up 
policies.  These  words  are  harmless  in 
themselves.  Standing  alone,  they  contain 
nothing,  and  carry  no  inference  of  anything 
that  is  disgraceful,  to  be  ashamed  of,  or 
calculated  to  bring  one  into  reproach. 
When,  in  an  action  for  libel,  the  words  de- 
clared on  arc  harmless  in  tliemselves,  and 
the  petition  alleges  no  extrinsic  fact  which 
would  show  that  the  words  might  be  taken 
in  other  than  their  ordinary  sense,  a  cause 
of  action  for  a  libel  is  not  sufficiently  set 
forth.  Stcivart  v.  Wilson,  23  Minn.  449. 
If,  in  the  light  of  extrinsic  facts,  words  ap- 
parently harmless  are  such  as  to  convey  to 
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the  mind  of  the  reader  who  is  acquainted 
with  the  extrinsic  facts  a  meaning  which 
will  be  calculated  to  expose  the  person 
about  whom  the  words  are  used  to  contempt 
or  ridicule,  then  such  harmless  words  be- 
come libelous,  and  an  action  is  well  brought, 
although  no  special  damages  may  be  alibied. 
Behre  v.  National  Cash  Register  Co.  100 
Ga.  213,  62  Am.  St.  Rep.  320,  27  S.  E.  986: 
Holmes  v.  Clisby,  118  Ga.  823,  45  S.  £.  684: 
Central  R.  Co.  v.  Shef  tally  118  Ga.  865,  45 
S.  E.  687. 

It  is  alleged  that  the  plaintiff  did  not 
have,  and  never  had  had,  a  policy  of  insur- 
ance with  the  defendant  company,  and  that 
this  fact  was  known  to  his  friends  and 
acquaintances.  In  the  light  of  these  alle- 
gations, the  words  attributed  to  the  plain- 
tiff become  absolutely  false,  and  those  who 
are  acquainted  with  the  facts,  upon  reading 
the  statement,  would  naturally  ask,  ''For 
what  purpose  was  this  falsehood  written?" 
It  was  either  gratuitous,  or  it  was  for  a 
consideration;  and,  whichever  conclusion 
might  be  reached,  the  person  to  whom  the 
words  were  attributed  would  become  con- 
temptible in  the  mind  of  the  reader.  He 
would  become  at  once  a  self-confessed  liar. 
If  he  lied  gratuitously,  he  would  receive 
and  merit  the  contempt  of  all  persons  hav- 
ing a  correct  conception  of  moral  principles. 
If  he  lied  for  a  consideration,  he  would  be- 
come odious  to  every  decent  individual. 
See  Colvard  v.  Blaok,  110  Ga.  643,  36  S.  E. 
80.  It  seems  clear  to  us  that  a  jury  oould 
find  from  the  facts  alleged  that  the  publi- 
cation, in  the  light  of  the  extrinsic  fact<i, 
was  libelous,  and  the  plaintiff  w*as  entitled 
to  have  this  question  submitted  to  the  jury. 
Beazley  v.  Reid,  68  Ga.  380;  Holmes  v. 
Clishy,  121  Ga.  241,  104  Am.  St.  Rep.  103, 
48  S.  E.  934. 

16.  Having  reached  the  conclusion  that 
each  count  in  the  petition  set  forth  a  cause 
of  action  as  against  a  general  demurrer,  it 
remains  now  to  be  determined  whether  any 
of  the  objections  raised  in  the  special  de- 
murrer were  well  taken.  It  is  said  that 
there  was  a  misjoinder  of  parties  in  that 
Adams  should  not  be  joined  with  the  other 
defendants,  or  either  of  them,  in  the  count 
for  libel  or  the  count  for  a  violation  of  the 
right  of  privacy.  The  allegations  of  the 
petition  are  sufficient  to  show  that  the 
three  defendants  were  joint  wrongdoers,  and 
were  therefore  not  improperly  joined  in  the 
same  action.  A  further  objection  was  that 
there  was  a  misjoinder  of  causes  of  action, 
in  that  there  was  an  attempt  to  join  a  cause 
of  action  ex  delicto  (the  libel)  with  a  caus** 
of  action  ex  contractu  (the  violation  of  the 
right  of  privacy).  While  the  petition  doe? 
allege  that  the  violation  of  the  right  of 
privacy  was  the  result  of  a  breach  of  trust 
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or  eonfidelioe  reposed  in  Adams^  still  it  is 
distin'ctly  charged  that  it  is  a  trespass  upon 
liis  right  of  privacy;  and,  construing  the 
petition  as  a  whole^  it  is  manifest  that  the 
pleader  intended  to  bring  an  action  for  a 
tort.  It  was  further  objected  that  no  facts 
were  alleged  from  which  the  charge  of 
malice  can  be  legally  drawn,  and  that  it  did 
not  appear  from  the  allegations  of  the  peti- 
tion that  any  ridicule  befell  petitioner  by 
reason  of  the  publication.  The  publication, 
in  the  light  of  the  extrinsic  facts,  being  a 
libel,  the  law  would  infer  malice,  and  it  was 
not  necessary  to  allege  that  any  ridicule  ac- 
tually befell  the  petitioner ;  all  that  is  neces- 
sary to  constitute  the  publication  a  libel  be- 
ing that  the  statements  should  be  of  such  a 
character  as  had  a  tendency  to  bring  the 
plaintiff  into  contempt  or  ridicule.  The 
court  erred  in  dismissing  the  petition. 
Judgment  reversed. 

All  the  Justices  concur. 


Willis  HOPKINS,  Impleaded,  etc.,  Plff.  in 
Err,, 

V. 

STATE  of  Georgia. 
( Ga ) 

^PlajrinflT  pool  under  an  agreement 
amonjg:  tlie  players  tliat  tlie  one  loa- 
isff  the  flrame  aliall  pay  for  the  use  of 

the  table  is  betting  at  a  pool  .table,  within  the 
meaning  of  Penal  Code  1895,  i  401,  providing 
that,  "If  any  person  shall  .  .  .  bet  .  .  . 
at  any  .  .  .  pool  table,  he  shall  be 
guilty  of  a  misdemeanor.*'  The  fact  that 
the  state  imposes  a  specific  tax  on  the  keeper 
of  a  pool  table  does  not  affect  the  question. 

(March  25,  1905.) 

ERROR  to  the  Superior  Court  for  Bartow 
County  to  review  a  judgment  convict- 
ing defendant  of  gaming.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  W.  M.  Gralulm  and  W.  I. 
Heyward,    for  plaintiff  in  error: 

That  the  rules  of  the  game  require  the 
party  beaten  to  pay  the  table  fee  does  not 
constitute  playing  for  money. 

Williams  v.  State,  12  Smedes  &  M.  58; 
Pryor  v.  Com.  2  Dana,  298;  McAuly  v. 
State,  7  Yerg.  526;  Gamer  v.  State,  5  Yerg. 

•Headnote  by  Fish,  P.  J. 


Note. — For  a  case  in  this  series  holding  that 
an  agreement  by  the  owners  of  race  horses  to 
divide  equally  all  premiums  and  stake  money 
offered  on  races,  awarded  to  any  of  the  horses, 
is  not  void  as  a  wagering  contract,  see  Bank- 
ings V.  Ottinger,  40  L.  R.  A.  76. 

As  to  legality  of  betting  generally,  see  Bern- 
ard V.  Taylor,  18  L.  R.  A.  859,  and  note, 
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160;  Anthony  v.  State,  4  Hum]^h.  85;  Iseley 
V.  State,  8  Blackf.  403;  Hale  v.  State,  8  Tex. 
171;  Jackson  v.  State,  4  Ind.  660;  Ear- 
haugh  V.  People,  40  111.  294;  Blewett  v. 
State,  34  Miss.  606;  People  v.  Sergeant,  8 
Cow.  140. 

To  constitute  gaming  one  must  expect 
profit  by  the  game. 

Blewett  V.  State,  34  Miss.  614. 

Mr,  Sam  P.  Maddox,  for  defendant  in 
error : 

Playing  for  the  price  of  the  game  is 
gambling. 

Desty,  Criminal  Law,  §  101  B;  State  v. 
Book,  41  Iowa,  650,  20  Am.  Rep.  609;  Ward 
v.  State,  17  Ohio  St.  Z2\, Mount  v.  State,  7 
Ind.  664;  State  v.  Bishel,  39  Iowa,  42. 

That  such  tables  were  licensed  makes  no 
diiference. 

State  V.  Boon,  R.  M.  Charlt.  (Ga.)  1. 

Fisli,  P.  J.,  delivered  the  opinion  of  the 
court :  , 

Willis  Hopkins,  Mose  Reed,  and  Creek 
Kincaid  were  indicted  for  playing  and  bet- 
ting ''together  for  money  or  other  things  of 
value  at  a  pool  table."  On  the  trial  of  Hop- 
kins, the  witness  introduced  in  behalf  of  the 
state  testified  that  he  saw  Hopkins  and  the 
other  two  defendants  play  several  games  of 
pool  together,  at  the  time  and  place  charged 
in  the  indictment,  ''The  price  of  each  game 
being  15  cents;  the  same  being  6  cents  a 
cue  for  each  player  using  a  cue.  Under 
an  agreement  between  the  players,  the  one 
losing  the  game — that  is,  the  one  putting 
the  lecust  number  of  balls  in  the  pockets — 
was  to  pay  for  the  game.  Several  games 
were  played  in  this  way,  the  losing  party 
always  paying  for  the  game.  The  pool  table 
was  run  and  owned  by  Henry  Kay,  but  he 
was  not  playing."  Hopkins  was  found 
guilty.  His  motion  for  a  new  trial  being 
overruled,  he  excepted. 

The  question  whether  playing  a  game 
such  as  billiards,  pool,  tenpins,  etc.,  imder 
an  agreement  among  the  players  that  the 
loser  is  to  pay  the  rent  or  charge  imposed 
by  the  keeper  of  the  table  or  alley  for  its 
use,  is  gaming,  has  never  been  decided  by 
this  court.  There  is  an  irreconcilable  con- 
flict of  authority  among  the  courts  of  other 
states  where  this  question  has  arisen.  In 
State  V.  Reoords,  4  Harr.  (Del.)  654,  it  was 
held  to  be  betting,  where  the  players  at  ten- 
pins risked  only  the  price  of  the  game.  In 
State  V.  Leighton,  23  N.  H.  167,  the  de- 
fendants were  indicted  for  unlawfully  keep- 
ing a  gaming  place  "for  money,  hire,  gain, 
and  reward."  At  the  trial  it  appeared  that 
it  was  contrary  to  the  rules  of  the  room  to 
play  for  money,  but  that  it  was  the  general 
custom  for  the  party  defeated  in  a  game  to 
pay  for  the  use  of  the  table,  for  which  the 
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defendants  cliarged  a  shilling  per  game.  It 
was  held  that  this  was  a  gaming  for  money. 
The  court  said:  "The  defendants  in  this 
case  made  a  profit  from  the  use  of  the  hil- 
liard  tables.  For  the  *hire'  of  them  they 
were  paid  a  shilling  a  game.  The  persons 
who  resorted  there  played  for  the  hire. 
In  substance,  they  played  for  a  shilling  a 
game.  The  loser  paid  and  the  owner  re- 
ceived the  sum.  By  an  understanding 
among  the  players,  the  money  won  was  to 
be  applied  towards  defraying  the  expenses 
of  the  tables,  but  still  it  was  money  won  at 
play,  and  upon  the  chance  of  the  play,  and 
not  on  any  collateral  matter."  In  Mount  v. 
State f  7  Ind.  654,, the  accused  was  charged 
with  the  violation  of  an  act  which  provided 
that  "every  person  who  shall,  by  playing  or 
betting  at  or  upon  any  game  or  wager  what- 
ever, either  lose  or  win  any  article  of  value, 
shall  be  fined,"  etc.  The  information  charg- 
ed that  Groff  owned  and  kept  a  tenpin 
alley  for  hire;  that  Mount  and  Miller  hired 
of  him  the  use  of  the  alley  to  play  one  game 
of  tenpins,  for  which  they  agreed  to  pay 
him  10  cents;  ''and  that,  in  pursuance  of 
said  hiring,"  Mount  and  Miller  played  a 
game,  by  which  Mount  won  of  Miller  5 
cents,  the  half  of  the  hire  of  the  alley,  by 
then  and  there  unlawfully  betting  and 
wagering  with  him  the  5  cents  on  the  result 
of  the  game.  In  the  opinion  in  the  case, 
Davison,  J.,  said:  "It  is  insisted  that  the 
information  does  not  show  a  case  within  the 
statute.  To  constitute  unlawful  gaming, 
there  must  be  a  game  played,  and  upon  its 
result  some  article  of  value  must  be  lost  and 
won.  Here  was  such  game,  and  the  only 
point  of  inquiry  is.  Was  any  article  of  value 
won  by  the  defendant?  His  liability  to 
Groff  was  paid  by  Miller,  because,  in  the 
event  of  being  unsuccessful,  he  had  stipu- 
lated to  pay  it.  This  payment,  though 
made  to  Groff,  was  for  the  use  of  the  de- 
fendant; and  the  transaction  was,  in  effect, 
the  same  as  if  the  amount  lost  and  won 
had  been  paid  to  the  defendant  instead  of 
Groff,  and  he  had  received  it  from  the  de- 
fendant." In  Hamilton  v.  State,  75  Ind. 
586,  it  was  held  that  suffering  parties  to 
play  upon  a  billiard  table,  where  nothing 
is  risked  but  the  hire  of  the  table,  came 
within  the  purview  of  a  statute  providing 
that  any  person  who  should  keep  or  suffer 
his  building,  etc.,  to  be  used  for  gaming, 
should  be  fined,  etc.  In  Alexander  v.  State, 
99  Ind.  450,  it  was  held:  "A  charge  in  an 
indictment  that  the  defendant  played  a 
game  of  pool  upon  a  pool  table  with  another 
person,  and  thereby  won  money  from  him, 
is  sustained  by  proof  that  the  parties  played 
under  an  arrangement  that  the  losing  party 
should  pay  the  owner  of  the  table  the 
amount  charged  for  the  use  of  it,  and  that 
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the  defendant  won  the  games,  and  the  other 
party  paid  for  them."  The  coiurt  said:  *^o 
whom  the  money  was  directly  paid  was  not 
so  material  as  the  fact  that  the  game  de- 
cided who  should  pay  it,  and  who  should 
profit  by  the  payment.  If  appellant  had 
lost  the  games,  he  would  have  lost  the 
amount  charged  for  them.  He  won  the 
games,  and  thereby  won  the  amount  charged 
for  them,  or  at  least  one  half  of  that 
amount.  At  the  end  of  each  game  he  was 
10  cents  better  off  than  if  he  had  lost  the 
game,  and  he  was  5  cents  better  off  than  he 
would  have  been  if,  without  any  chance  or 
hazard,  each  party  had  paid  for  his  cue. 
That  he  did  not  actually  handle  the  money, 
it  seems  to  us,  can  make  no  difference."  To 
the  same  effect,  see  Ward  v.  State,  17  Ohio 
St.  32 ;  State  v.  Book,  41  Iowa,  550,  20  Am. 
Rep.  609;  State  v.  Miller,  53  Iowa,  154,  4 
N.  W.  900;  Tuttle  v.  State,  I  Tex.  App. 
364;  State  v.  Howery,  41  Tex.  606;  HaU  v. 
State  (Tex.  Grim.  App.)  34  S.  W.  122; 
Mayo  V.  State  (Tex.  Grim.  App.)  82  S.  W. 
515;  Murphy  v.  Rogers,  151  Mass.  118,  24 
N.  E.  35.  Gases  in  which  rulings  to  the 
contrary  have  been  made  are  People  v. 
Sergeant,  8  Cow.  139;  Harhaugh  v.  People, 
40  111.  294;  Blewett  v.  State,  34  Miss.  606; 
People  ecD  rel,  Healey  v.  Forbes,  52  Hun,  30, 
4  N.  Y.  Supp.  757 ;  State  v.  Hall,  32  N.  J.  l! 
165;  State  v.  Quaid,  43  La.  Ann.  1076,  26 
Am.  St.  Rep.  207,  10  So.  183.  These  rulings 
were  put  mainly  on  the  ground  that,  to 
constitute  gaming  or  betting,  one  or  the 
other  of  the  parties  must  expect  to  profit 
by  the  game,  and  that  in  playing  billiards, 
pool,  etc.,  the  loser  to  pay  the  table  hire, 
neither  of  the  parties  expected  a  profit. 
Section  401  of  the  Penal  Code  of  1895  de- 
clares: "If  any  person  shall  play  and  bet 
for  money,  or  other  thing  of  value,  at  any 
game  played  with  cards,  dice,  or  balls;  or 
shall  play  and  bet  for  money,  or  other  thing 
of  value,  at  any  table  of  whatever  name, 
kind,  or  description,  for  gaming;  or  shall 
bet  at  any  game  of  ninepins,  or  any  other 
number  of  pins,  or  at  any  billiard  or  pool 
table — ^he  shall  be  guilty  of  a  misdemeanor." 
The  question,  therefore,  is.  Did  the  evi- 
dence in  the  case  under  consideration  show 
that  the  accused  bet  at  a  pool  table;  that  is, 
that  he  laid  a  wager  or  staked  money  or 
anything  of  value  at  such  table?  We  are  of 
opinion  that  he  did.  He  hazarded  the  pay- 
ment of  10  cents,  for  the  other  two  players, 
to  the  keeper  of  the  table,  and  took  the 
chance  of  relieving  himself  of  his  own 
obligation  to  such  keeper.  It  is  uniformly 
hold  that  playing  games  to  determine  which 
of  the  players  shall  pay  for  drinks,  food,  or 
cigars,  etc.,  for  the  use  of  the  players,  is 
gaming.  14  Am.  &  Eng.  Enc.  Law,  p.  670, 
and  citations.    The  use  of  the  table  for  the 
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purpose  of  amusement  and  recreation, 
when  such  use  must  be  paid  for,  is  as  much 
a  thing  of  value  as  the  drinks,  food,  or 
cigars.  The  players  enjoy  the  drinks,  food, 
or  cigars,  and  they  enjoy  the  use  of  the 
table,  cues,  and  balls.  For  each  of  these 
things  money  must  be  paid,  and,  without 
the  arrangement  among  the  players  by 
which  the  loser  of  the  game  must  pay  for 
what  they  all  enjoy,  each  player  would  have 
to  pay  for  his  own  share  thereof,  unless 
someone  made  him  a  gift  of  the  same.  If 
three  men  were  to  play  a  game  of  pool  to 
decide  which  one  of  them  should  pay  for  the 
hire  of  a  horse  and  vehicle  for  the  tempo- 
rary use  of  the  three,  would  not  each  of 
them  be  engaged  in  betting  with  the  other 
two  upon  the  result  of  the  game?  Would 
not  the  loser  lose,  and  the  winners  win, 
something  of  value?  We  think  so.  The 
hire  of  the  horse  and  vehicle  would  be  a 
thing  of  value  wagered  on  the  result  of  the 
game.  And  under  the  circumstances  dis- 
closed by  the  evidence  in  this  case,  so  was 
the  hire  of  the  pool  table  for  the  use  of  the 
players  while  they  played  a  game  thereon. 
If  two  men  were  to  each  owe  the  keeper  of 
a  pool  or  billiard  table  $1,  and  were  to  play 
a  game  upon  the  table  under  an  agreement 
that  the  loser  should  pay  both  debts,  the  ef- 
fect would  be  the  same  as  if  each  bet  *the 
other  $1  on  the  result  of  the  game.  We 
can  see  no  difference  in  principle  between 
such  a  case  and  one  in  which  the  playing  of 
the  game  creates  the  debt  or  debts  to  the 
keeper  of  the  table,  which  the  players  agree 
the  loser  of  the  game  must  pay.  The  evi- 
dent purpose  of  the  statute  was  to  prohibit 
all  forms  of  gambling  with  cards,  dice,  or 
balls,  or  at  any  table,  of  whatever  name,  and 
the  fact  of  the  insignificance  of  the  amount 
wagered  is  immaterial.  As  the  accused  in- 
troduced no  evidence,  and  his  .statement 
was,  in  substance,  the  same  as  the  testimony 
of  the  witness  for  the  state,  the  verdict  was 
demanded.  The  charge  of  the  court  except- 
ed to — being,  in  effect,  that,  if  the  jury  be- 
lieved the  facts  of  the  case  to  be  as  stated 
by  the  witness  for  the  state,  they  should 
find  the  accused  guilty — ^was  in  accordance 
with  the  law  of  the  case. 

The  fact  that  the  state  imposes  a  tax 
upon  every  keeper  of  a  pool  table  does  not 
affect  the  case.  The  licensing  of  a  pool  or 
billiard  table  does  not  authorize  betting  at 
such  table.  In  State  v.  Docn,  R.  M.  Charlt. 
(Ga.)  1,  it  was  held  that  "the  fact  that  a 
tax  is  imposed  upon  a  faro  table  does  not 
authorize  the  use  of  it  for  gaming." 

Judgment  a/prmed. 

All  the  Justices  concur. 
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*1.  Tlie  rule  promnlarated  by  tlie  rail- 
road commlaaion  of  tliia  state,  that 
carriers,  "in  the  conduct  of  their  intrastate 
bnsinesB*  shall  afford  to  all  persons  equal  fa- 
cilities in  the  transportation  and  delivery  of 
freight,**  prohibits  discrimination  against 
shippers,  not  against  commodities. 

a.  As  to  iasnlnv  tliroaarli  bills  of 
ladinv,  or  furnishing  its  cars  to  connecting 
carriers,  in  order  that  shipments  may  be  car- 
ried to  ultimate  destination  without  reload- 
ing at  terminal  points,  a  carrier  may  dis- 
criminate against  cotton  seed,  provided  all 
shippers  of  that  commodity  are  treated  alike. 

b.  Tbat  sveb  discrimination  is  dic- 
tated by  tbe  business  interests  of  tlie 
carrier,  and  really  affects  but  a  single  ship- 
per, because  he  is  the  only  person  at  a  ter- 
minal point  who  is  engaged  in  shipping,  cot- 
ton seed  out  of  the  state,  cannot  alter  the 
matter. 

c.  Tbe  carrier  may  at  any  time 
clianire  its  policy  as  to  furnishing  ship- 
pers of  a  certain  commodity  privileges  which, 
under  the  law,  it  is  not  bound  to  extend  to 
them. 

d.  Tbat  a  case  on  trial  bas  been 
before  tbe  supreme  court,  and  that 
court  has  held  that  the  plaintiff's  petition 
sets  forth  a  cause  of  action,  is  of  no  concern 
to  the  Jury ;  nor  should  they  be  instructed  as 
to  the  law  upon  abstract  propositions  wholly 
disconnected  with  the  issues  of  fact  they  are 
called  on  to  determine. 

2.  Tbe  operation  of  mle  36  of  tbe  rail- 
road commission  of  Georiria  is,  by  its 
own  terms,  limited  to  intrastate  shipments; 
and  unjust  discrimination  against  shippers 
engaged  in  interstate  commerce,  as  to  the 
matter  of  issuing  through  bills  of  lading  or 
furnishing  reshipping  facilities  at  terminal 
points  within  this  state,  does  not  constitute 
a  violation  of  that  ru.e. 

3.  'Wbere  a  plaintiff  snes  to  reco-ver 
pnnitiTC  dantaves  for  a  particular  wrong- 
ful act,  and  relies,  as  evidencing  the  animus 
with  which  that  act  was  committed,  uiK>n  the 
commission  of  a  wholly  independent  act,  done 
at  a  different  time  and  place,  the  defendant 
should  be  advised  by  the  plaintiff's  pleadings 
of  the  case  he  is  expected  to  meet. 

(March  27,  1905.) 

^Ileadnotes  by  Eva^s,  J. 


NOTB. — ^As  to  right  of  carrier  to  fix  lower 
rate  for  petroleum  carried  in  tanlc  cars  than 
for  petroleum  in  barrels,  see  State  ea  reh 
Kohler  v.  Cincinnati,  W.  &  B.  R.  Co.  7  L.  R.  A. 
319. 

As  to  right  to  fix  lower  rate  for  carrying 
coal  to  be  used  for  manufacturing  purposes 
than  for  coal  to  be  sold  by  dealers,  see  Hoover 
V.  Pennsylvania  R.  Co.  22  L.  R.  A.  263. 


120 


Geoboia  Supreme  Cottbt. 


Mab., 


ERROR  with  cross  bill  of  exceptions  to 
review  a  judgment  of  the  Circuit  Court 
for  Richmond  County  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
alleged  violation  of  a  statute  against  dis- 
crimination by  railway  carriers;  defendant 
excepting  to  a  refusal  to  grant  a  new  trial 
after  judgment  against  it;  and  plaintiff  ex- 
cepting to  rulings  made  during  the  trial. 
Reversed  on  defendant's  exception. 

The  facts  are  stated  in  the  opinion. 

Messrs.  I«awton  Sd  duminghaiii  and 
J.  C.  C.  Black,  for  plaintiff  in  error: 

A  railroad  company  is  not  bound  to  ship 
beyond  the  terminus  of  its  own  line.  If  it 
does  engage  in  such  a  contract,  it  is  entirely 
a  voluntary  contract. 

Atchison,  T.  d  8.  F.  R.  Co.  v.  Denver  do 
N.  0.  R.  Co.  110  U.  S.  667,  28  L.  ed.  291,  4 
Sup.  Ct.  Rep.  185;  Post  v.  Southern  R.  Co. 
103  Tenn.  184.  55  L.  R  A.  481,  62  S.  W. 
306;  Little  Rock  d  M.  R.  Co.  v.  8t.  Louis, 
I.  M.  d  8.  R.  Co.  2  Inters.  Com.  Rep.  762,  41 
Fed..  659;  Chicago  d  A.  R.  Co.  v.  Pennsyl- 
vania Co.  1  Inters.  Com.  Rep.  360;  Little 
Rock  d  M.  R.  Co.  V.  East  Tennessee,  V.  d 
G.  R.  Co.  2  Inters.  Com.  Rep.  454 ;  Capehart 
V.  Louisville  d  N.  R.  Co.  3  Inters.  Com. 
Rep.  278;  New  York,  N.  H.  d  H.  R.  Co.  v. 
Piatt,  7  Inters.  Com.  Rep.  324;  Diamond 
Afills  V.  Boston  d  M.  R.  Co.  9  Inters.  Com. 
Rep.  315;  Railroad  Commission  v.  Louis- 
ville d  N.  R.  Co.  10  Inters.  Com.  Rep.  173; 
Kentucky  d  I.  Bridge  Co.  v.  Louisville  d 
y.  R.  Co.  2  L.  R.  A.  289,  2  Inters.  Com.  Rep. 
351,  37  Fed.  567;  8t.  Louis  Drayage  Co.  v. 
Louisville  d  N.  R.  Co.  5  Inters.  Com.  Rep. 
137,  65  Fed.  39;  Oulf,  C.  d  8.  F.  R.  Co.  v. 
Miami  8.  8.  Co.  30  C.  C.  A.  142,  52  U.  8. 
App.  732,  86  Fed.  407;  Coles  v.  Central  R. 
d  Bkg.  Co.  86  Ga.  251,  12  S.  E.  749;  8tate 
v.  Wrightsville  d  T.  R.  Co.  104  Ga.  437,  30 
S.  £.  891. 

A  common  carrier  is  not  bound  to  issue 
a  bill  of  lading  for  the  transportation  of 
freight  beyond  its  terminus. 

Richmond  d  D.  R.  Co.  v.  8homo,  90  Ga. 
500,  16  S.  E.  220. 

There  cannot  be  any  unjust  discrimina- 
tion against  cotton  seed  as  a  commodity  of 
traffic,  unless  the  denial  of  the  privilege  to 
cotton  seed  gives  some  competitive  traffic 
some  advantage  in  the  markets  over  cotton 
seed. 

Cattle  Raisers*  Asso.  v.  Ft.  Worth  d  D. 
C.  R.  Co.  7  Inters.  Com.  Rep.  513;  Pennsyl- 
vania Millers*  State  Asso.  v.  Philadelphia  d 
R.  R.  Co.  8  Inters.  Com.  Rep.  531;  Railroad 
Commission  v.  Louisville  d  N.  R.  Co.  10 
Inters.  Com.  Rep.  173. 

Mr.  William  H.  Flemins,  for  defend- 
ant in  error: 

Where  the  law  requires  a  jury  to  give 
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exemplary  damages,  a  verdict  should  not  be 
set  aside  unless  it  is  grossly  excessive. 

13  Cyc.  Law  &  Proc.  p.  105;  Monongahela 
Nav.  Co.  V.  United  States^  148  U.  S.  326, 
37  L.  ed.  468,  13  Sup.  Ct.  Rep.  622. 

ETans,  J.«  delivered  the  opinion  of  the 
court : 

When  this  case  was  before  this  court  on 
a  former  occasion^  it  was  held  that  the 
plaintiff's  petition  set  forth  a  cause  of 
action,  and  that  the  special  demurrers  urged 
against  it  were  not  well  taken.  121  Ga.  48, 
48  S.  £.  714.  A  trial  upon  the  merits  was 
had  in  the  court  below«  and  resulted  in  a 
verdict  for  $3,005  in  favor  of  the  plaintiff. 
A  motion  for  a  new  trial,  presented  in  be- 
half of  the  defendant  railway  company,  was 
overruled,  and  it  excepted.  By  a  cross  bill 
of  exceptions  the  plaintiff  brings  under  re- 
view various  rulings  made  during  the  prog- 
ress of  the  trial  which  were  adverse  to  it. 

1.  The  gravamen  of  the  brokerage  com- 
pany's complaint  was  that  the  railway  com- 
pany had,  in  violation  of  a  rule  promulgat- 
ed by  the  railroad  commission  of  this  state, 
providing  that  carriers,  "in  the  conduct  of 
their  intrastate  business,  shall  afford  to  all 
persons  equal  facilities  in  the  transpor- 
tation and  delivery  of  freight,"  wrongfully 
refused  to  place  a  car  loaded  with  cotton 
seed  on  a  side  track  in  the  rear  of  its  ware- 
house, refused  to  allow  reshipment  of  ita 
cars  at  Augusta,  and  that  the  company's  re- 
fusal so  to  do  was  in  pursuance  of  a  pre- 
determined plan  to  drive  the  plaintiff  out  of 
the  business  of  buying  cotton  seed  at  points 
along  the  railway  company's  line  of  road. 
As  evidencing  that  such  was  the  purpose  of 
the  railway  company,  the  plaintiff  alleged 
that  it  had  also  refused  to  issue  through 
bills  of  lading  from  a  station  in  Burke 
county  to  points  beyond  its  line,  notwith- 
standing the  common  practice  of  the  rail- 
way company  was  to  issue  such  bills  of 
lading  to  other  patrons.  The  evidence,  how- 
ever, disclosed  that  the  railway  company, 
while  issuing  through  bills  of  lading  on 
shipments  of  general  merchandise,  deduied 
to  do  so  on  shipments  of  cotton  seed,  and 
in  this  respect  there  was  no  discrimination 
against  the  plaintiff.  It  further  appeared 
that,  although  the  plaintiff  had  asked  that 
a  through  bill  of  lading  on  a  shipment  of 
cotton  seed  at  the  Burke  county  station 
should  be  issued  to  one  of  two  points  in 
Georgia  beyond  the  railway  company's  line, 
the  request  was  not  made  in  good  faith,  and 
the  plaintiff  would  not  have  accepted  the 
bills  of  lading  if  the  railway  company  had 
signified  its  willingness  to  issue  them.  The 
trial  judge  nevertheless  instructed  the  jury 
that,  should  they  believe  the  defendant  com- 
pany discriminated  against  the  plaintiff  as 
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to  issuing  through  bills  of  lading  on  intra- 
state shipments,  this  would  be  a  yiolation 
of  rule  sis  of  the  railroad  commission,  and 
the  plaintiff  would  be  entitled  to  recover 
such  damages  as  resulted,  and  the  jury 
could  visit  upon  the  railway  company  ex- 
emplary damages  if  they  found  its  refusal 
to  issue  to  the  plaintiff  through  bills  of  lad- 
ing was  wilful.  The  court  further  instruct- 
ed the  jury  as  follows:  ''If  it  is  the  com- 
mon practice  of  a  railroad  company  to  al- 
low reshipping  privileges  or  through  bills 
of  lading  for  all  classes  of  merchandise  gen- 
erally, it  cannot  arbitrarily  select  any  one 
class  of  merchandise,  and  refuse  such  privi- 
leges to  dealers  in  that  class  of  merchandise. 
In  order  to  justify  such  discrimination, 
there  would  have  to  be  differences  in  the 
circumstances  and  conditions  of  shipment." 
These  and  other  instructions  of  similar  im- 
port are  excepted  to  on  the  ground  that  they 
were  not  authorized  either  by  the  law  or 
the  evidence,  and  were  highly  prejudicial 
to  the  railway  company. 

The  first  of  these  instructions  certainly 
ought  not  to  have  been  given.  The  plain- 
tiff was  not  suing  for  damages  resulting 
from  the  refusal  of  the  railway  company  to 
issue  a  through  bill  of  lading  from  the  sta- 
tion in  Burke  county.  The  plaintiff  could 
not,  in  the  city  court  of  Richmond  county, 
recover  damages  for  a  tort  committed  in 
Burke  county;  and,  moreover,  had  the  plain- 
tiff sued  in  the  latter  county,  no  recovery 
of  damages  because  of  such  refusal  would 
have  been  authorized,  for  the  evidence  shows 
that  the  application  for  a  through  bill  of 
lading  on  an  intrastate  shipment  was  not 
bona  fide.  The  plaintiff  really  wanted  a 
through  bill  of  lading  to  some  South  Caro- 
lina point.  Had  the  railway  company  issued 
through  bills  of  lading  to  other  shippers 
of  cotton  seed  at  the  Burke  county  station, 
but  declined  to  accord  like  privileges  to  the 
plaintiff,  this  fact  would,  as  was  held  when 
this  case  was  here  before,  afford  competent 
evidence  touching  the  alleged  purpose  of  the 
railway  company  to  break  up  the  plaintiff's 
business.  However,  the  plaintiff  failed  to 
establish  any  such  unjust  discrimination, 
and  therefore  what  occurred  at  that  station 
really  had  no  bearing  on  the  case,  unless 
the  court  was  right  in  the  view  of  the  law 
expressed  in  the  charge  which  we  have  above 
quoted. 

The  rule  of  the  railroad  commission  al- 
leged to  have  been  violated  prohibits  dis- 
crimination against  shippers,  not  against 
commodities.  All  shippers  of  a  given  com- 
modity must  be  treated  alike,  but  the  car- 
rier is  not  bound  to  have  fixed  and  unvary- 
ing rules  applicable  alike  to  each  and  all 
kinds  of  freight,  or  to  any  given  class  of 
freight  when  shipped  in  car-load  lots.  In 
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the  first  place,  it  was  optional  with  the  rail- 
way company  whether  or  not  it  would  adopt 
the  custom  of  issuing  any  through  bills  of 
lading  or  delivering  its  cars  at  Augusta  to 
connecting  carriers  in  order  that  freight 
might,  without  reloading  on  cars  furnished 
by  them,  be  reshipped  in  bulk.  Coles  v. 
Central  B.  d  Bkg,  Co,  86  Ga.  251,  12  S.  E. 
749.  It  could,  without  committing  itself 
to  any  duty  of  so  handling  raw  commodities, 
issue  through  bills  of  lading,  or  afford  such 
reshipping  facilities  to  shippers  of  manu- 
factured articles  or  any  other  kind  of  freight 
it  might  choose  to  handle  in  that  way.  In 
the  absence  of  any  duty  imposed  by  law,  it 
could  even  arbitrarily  so  conduct  its  busi- 
ness in  this  respect  as  to  discriminate  be- 
tween cotton  seed  and  grain,  lumber,  or 
other  products.  Counsel  for  the  railway 
company  very  frankly  concede  that  it  had 
a  "policy"  which  governed  its  decision  in 
not  issuing  through  bills  of  lading  on  ship- 
ments of  cotton  seed  from  points  along  its 
line,  or  allowing  facilities  at  Augusta  for 
the  reshipment  of  that  product  in  bulk  over 
competing  lines.  This  policy  was  doubtless 
a  purely  selfish  one,  inasmuch  as  the  rail- 
way company  looked  to  its  own  material 
business  interests,  rather  than  to  those  of 
the  plaintiff  or  other  brokers  engaged  in 
handling  cotton  seed.  But  the  plaintiff  also 
had  a  "policy."  It  was  not  a  philanthropic 
one.  Tlie  situation  may  thus  be  summa- 
rized: The  oil  mills  at  Augusta  depended 
largely  for  a  supply  of  cotton  seed  upon  the 
territory  through  which  ran  the  defendant 
railway  company's  line.  They  delivered  to 
it  their  manufactured  products  for  shipment, 
so  the  railway  company  got  a  short  haul 
on  the  raw  cotton  seed,  and  also  a  long  haul 
on  the  reshipments  made  over  its  line  of  the 
manufactured  products.  It  was  not  to  the 
business  interests  of  the  railway  company 
that  cotton  seed  grown  at  local  stations  on 
its  Augusta  &  Savannah  branch  should  be 
shipped  to  oil  mills  located  in  South  Caro- 
lina, for  none  of  the  manufactured  products 
could  then  be  secured  for  reshipment,  at  a 
high  rate,  over  its  road.  Its  interests  dic- 
tated that  the  cotton  seed  should  stop  at 
Augusta,  and  be  manufactured  into  oil  and 
by-products  by  the  mills  located  at  that 
point.  The  railway  company  therefore  de- 
termined that  it  would  not,  by  voluntarily 
granting  facilities  to  shippers  which  it  was 
under  no  legal  duty  to  afford,  supply  the 
means  of  diverting  from  its  road  profitable 
shipments  which  it  otherwise  would  receive. 
On  the  other  hand,  the  material  business  in- 
terests of  the  brokerage  company  demanded 
that  it  should  be  granted  such  facilities.  It 
was  a  free  lance,  in  open  competition  with 
the  oil  mills  at  Augusta  in  the  buying  of 
cotton  seed  at  the  lowest  price  possible,  and 
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all .  the  seed  purchased  by  it  was  shipped 
from  Augusta  over  the  Southern  Railway  to 
South  Carolina  mills.  To  reload  shipments 
at  Augusta  for  the  South  Carolina  trip  was 
expensive.  To  get  through  bills  of  lading, 
or  to  secure  the  consent  of  the  defendant 
company  that  its  loaded  cars  be  delivered  to 
the  Southern  Railway  at  Augusta,  so  that 
the  seed  might  be  carried  to  its  ultimate 
destination  without  reloading,  would  render 
the  business  of  the  brokerage  company  prof- 
itable, the  business  of  the  Augusta  oil  mills 
less  remunerative.  Their  interests  and  those 
of  the  defendant  railway  company  were  co- 
incident. Its  interests  and  those  of  the  bro- 
kerage company  conflicted.  The  railway  com- 
pany acted  as  the  average  business  man 
would  have  done;  that  is  all.  In  declining 
to  grant  the  privileges  which  the  brokerage 
company  wished  to  enjoy,  the  railway  com- 
pany merely  adopted  a  policy  which  was 
within  its  legal  rights  as  a  carrier.  State 
V.  Wrightsville  d  T.  R,  Co.  104  Ga.  437,  30 
S.  £.891.  That  the  brokerage  company  may 
have  been  the  only  broker  in  Augusta  or 
elsewhere  affected  by  this  policy  cannot  al- 
ter the  case.  As  a  shipper,  it  was  not  dis- 
criminated against,  though  one  of  the  com- 
modities it  handled  was,  incidentally.  The 
railway  company  had  the  undoubted  right 
to  refuse  to  make  through  shipments  of  any 
freight,  or  to  permit  its  cars  to  leave  its 
line  of  road,  however  they  might  be  loaded. 
To  compel  it  to  adopt  a  policy  whereby  no 
discrimination  against  a  particular  commod- 
ity, would  result  would  not  necessarily  ben- 
efit the  brokerage  company,  but  might  react 
to  its  disadvantage,  and  be  inimical  to  the 
interests  of  shippers  of  other  conunodities, 
for  it  would  then  be  within  the  power  of  the 
carrier  to  decline  to  deliver  its  cars  for  car- 
riage over  other  lines  under  any  circum- 
stances. It  may  be  that  for  this  reason  our 
railroad  commission  has  not  deemed  it  wise 
to  attempt  to  prohibit  any  discrimination 
between  different  commodities  belonging  to 
a  general  class  of  freight. 

If,  as  the  evidence  discloses,  none  of  the 
patrons  of  the  defendant  company  were 
granted  the  privilege,  at  Augusta,  of  hav- 
ing shipments  of  cotton  seed  in  its  cars 
turned  over  to  connecting  lines  for  trans- 
portation in  bulk  without  reloading,  then 
the  plaintiff  is  not  entitled  to  recover  dam- 
ages because  of  the  railway  company's  re- 
fusal to  accord  it  this  privilege,  and  the  evi- 
dence bearing  upon  the  "policy"  of  the  car- 
rier in  this  regard  was  not  competent  for 
the  purpose  of  sustaining  the  plaintiff's  con- 
tention that  the  purpose  of  the  defendant 
was  to  drive  it  out  of  business.  Animus 
cannot  be  inferred  from  what  one  does  while 
acting  strictly  within  his  legal  rights.  That 
during  the  previous  cotton  season  the  car- 
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rier  had  granted  the  privilege  sought  by  the 
brokerage  company  cannot  affect  the  matter 
at  all.  The  carrier  oouid  change  its  policy 
at  any  time  it  saw  fit,  and  the  plaintiff  had 
timely  notice  of  its  intention  to  withdraw 
this  privilege  at  the  close  of  that  season. 

What  is  said  above  disposes  of  a  number 
of  assignments  of  error  made  upon  the 
charge  of  the  court,  and  also  of  exceptions 
taken  to  the  refusal  of  the  court  to  give  in 
charge  pertinent  requests  which  were  in  ac- 
cord with  the  law  as  herein  announced.  The 
only  contention  of  the  plaintiff  which  the 
evidence  tended  to  sustain  was  that  the  de- 
fendant had  wrongfully  refused  to  place  a 
ear  loaded  with  cotton  seed  on  the  side  track 
in  the  rear  of  plaintiff's  warehouse,  and  that 
the  purpose  of  the  railway  company  in  re- 
fusing to  do  so  was  to  put  the  plaintiff  to 
unnecessary  expense  in  reloading  at  a  dif- 
ferent place,  and  thus  discourage  its  en- 
gaging in  the  buying  and  shipping  of  cot- 
ton seed.  There  was  proof  of  aggravating 
circumstances  attending  this  discrimination 
ngainst  the  plaintiff  and  in  favor  of  the  lo- 
cal oil  mills,  and  the  jury  were  warranted 
in  reaching  the  conclusion  that  the  conduct 
of  the  railway  company  was  wilful,  and  in 
pursuance  of  a  predetermined  plan  to  throw 
every  obstacle  in  the  way  of  the  plaintiff  to 
prevent  shipment  of  seed  into  South  Caro- 
lina. But  the  case  was  not  fairly  or  correct- 
ly presented  to  the  jury,  and  a  new  trial 
must  result. 

At  the  request  of  plaintiff's  counsel,  the 
court  informed  the  jury  that,  in  a  decision 
on  one  branch  of  this  case,  the  supreme 
court  had  settled  the  law  of  it  in  favor  of 
the  plaintiff,  holding  that,  if  the  plaintiff 
sustained  by  evidence  the  allegations  of  the 
declaration  as  to  the  conduct  of  the  railway 
company  with  regard  to  intrastate  busi- 
ness, the  plaintiff  would  be  entitled  to  re- 
cover. Complaint  is  made  of  this  instnic- 
tion  on  the  ground  that  it  was  prejudicial 
to  the  defendant,  in  that  it  conveyed  the  im- 
pression to  the  jury  that  the  supreme  court 
liad  practically  decided  the  case  against  the 
defendant,  and  it  had  no  valid  defense.  Suf- 
fice it  to  say  that  the  charge  was  at  least 
irrelevant  to  any  issue  before  the  jury,  and 
could  serve  no  legitimate  purpose  in  their 
determination  of  the  case.  Two  other  in- 
structions are  justly  complained  of  as  being 
inapplicable  to  the  facts  of  the  case,  and 
therefore  inappropriate  and  misleading.  One 
was  to  the  effect  that,  while  it  was  no  prop- 
er business  of  a  common  carrier  to  fausili- 
tate  particular  enterprises  or  to  build  up 
new  industries,  yet,  as  the  carrier  depended 
for  its  very  existence  upon  the  will  of  the 
people,  it  was  bound  to  deal  fairly  with  the 
public,  furnish  reasonable  transportatlom  fa- 
cilities, and  to  put  all  of  its  patroas  upon 
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an  absolute  equality.  The  other  instruction 
was  as  follows:  "A  railroad  company  can- 
not discriminate  in  favor  of  a  shipper  who 
is  able  to  furnish  a  large  amount  of  freight 
over  one  engaged  in  the  same  business  who 
is  unable  to  furnish  the  same  quantity;  at 
least,  where  both  ship  in  car-load  lots." 

2.  Another  question  presented  for  deter- 
mination, both  by  the  main  bill  and  the 
cross  bill  of  exceptions,  is  whether  or  not 
the  court  correctly  interpreted  and  present- 
ed to  the  jury  the  meaning  and  effect  of  rule 
36  of  the  railroad  commission,  in  so  far  as 
interstate  shipments  were  concerned.  The 
operation  of  that  rule  is,  by  its  own  terms, 
limited  to  intrastate  shipments,  and  there- 
fore cannot  be  held  to  apply  to  shipments 
originating  in  this  state  but  destined  for 
points  beyond  its  borders.  A  bill  of  lading 
issued  from  a  station  in  Georgia  to  one  in 
South  Carolina  would  evidence  an  inter- 
state shipment,  whether  it  was  to  be  car- 
ried all  the  way  by  the  initial  carrier  or 
was  to  be  delivered  by  it  at  some  interme- 
diate point  to  a  connecting  carrier  for  trans- 
portation to  ultimate  destination.  The  ul- 
timate destination  of  a  shipment  intended 
to  take  one  continuous  journey  would  de- 
termine its  character  in  this  respect.  Fa- 
cilities afforded  for  carrying  through  a  car- 
go in  bulk,  without  reloading  at  an  inter- 
mediate point,  would  attach,  according  to 
the  circumstances,  to  either  interstate  or  to 
intrastate  commerce.  A  failure  to  afford 
equal  facilities  to  all  shippers  engaged  in 
interstate  commerce  would  not  be  a  viola- 
tion of  rule  36.  The  instructions  of  the 
court  to  this  effect  were  correct,  but  might 
properly  have  been  more  specifically  applied 
to  the  facts  by  giving  the  request  to  charge 
on  this  subject  presented  by  counsel  for  the 
railway  company.  The  plaintiff  appears  to 
have  been  engaged  altogether  in  making  in- 
terstate shipments  of  cotton  seed,  no  deliv- 
ery being  made  to  the  plaintiff  in  Augusta 
except  for  the  purpose  of  reloading  on 
Southern  Railway  cars,  in  order  that  the 
seed  might  make  one  continuous  journey 
from  Georgia  into  South  Carolina. 

3.  The  plaintiff,  in  its  petition,  com- 
plained of  a  refusal  by  the  railway  company, 
on  December  9,  1903,  to  deliver  one  car  of 
the  cotton  seed  on  a  side  track  in  the  rear 
of  the  plaintiff's  warehouse,  and  for  this  al- 
leged tort  both  actual  and  punitive  dam- 
ages were  claimed.  At  the  trial  the  plain- 
tiff offered  to  prove  that  shortly  before  and 
shortly  after  that  date  the  defendant  refused 
to  deliver  other  car-load  lots  of  cotton  seed 
on  that  side  track;  the  evidence  being  of- 
fered, counsel  announced,  for  the  purpose  of 
proving  plaintiff's  contention  that  the  de- 
fendant had  a  predetermined  plan  to  drive 
plaintiff  out  of  the  cotton-seed  business,  and 
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for  the  further  purpose  of  showing  aggra- 
vating circimistances.  Upon  the  objection 
of  the  railway  company  that  the  plaintiff 
had  not  alleged  any  of  these  matters  of  ag- 
gravation, the  court  excluded  the  evidence. 
The  plaintiff  also  offered  to  prove  by  a  wit- 
ness that  about  January  12,  1904,  he  had 
seen  certain  bills  of  lading  covering  ship- 
ments of  cotton  seed  from  Midville,  Georgia, 
to  Manning,  South  Carolina,  issued  by  the 
defendant  to  Allan  W.  Jones,  in  whose  name 
the  shipments  had  been  made,  although  the 
seed  was  the  property  of  the  brokerage  com- 
pany. On  the  ground  that  the  bills  of  lad- 
ing were  the  best  evidence  of  what  were 
their  contents,  this  testimony  was  excluded. 
Plaintiff  then  attempted  to  prove  by  the 
same  witness  that  these  shipments  came 
through  Augusta,  and  witness  knew  of  his 
own  knowledge  that  the  cotton  seed  was  not 
there  reshipped  or  transferred  to  other  cars, 
and  had  duly  reached  Manning,  South  Caro- 
lina. Counsel  stated  that  the  purpose  of 
this  testimony  was  to  show  that  through 
bills  of  lading  must  have  been  issued,  for 
otherwise  the  shipments  could  not,  with- 
out reshipment  at  Augusta,  have  reached 
Manning,  South  Carolina.  The  defendant 
objected  to  the  introduction  of  this  testi- 
mony, and  the  court  excluded  it  on  the 
ground  that  it  related  to  transactions  which 
took  place  after  the  filing  of  the  suit.  To 
all  of  these  rulings  exception  is  taken  in 
the  cross  bill.  Each  of  them  was,  we  think, 
correct. 

"The  assessment  of  damages  is  usually 
governed  by  the  situation  or  condition  of  af- 
fairs existing  at  the  time  the  action  is 
brought."  13  Cyc.  Law  &  Proc.  p.  177.  The 
general  rule  as  to  the  recovery  of  special 
damages  is,  where  they  are  not  such  as  nat- 
urally flow  from  the  wrongful  act  com- 
plained of,  that  "it  is  necessary,  in  order 
to  prevent  surprise  to  the  defendant,  that 
the  declaration  state  specifically  and  in  de- 
tail the  damages  sought  to  be  recovered/' 
which  involves  making  a  statement  of  the 
facts  upon  which  the  plaintiff  relies  for  a  re- 
covery thereof.  Id.  p.  176.  Where  "a  wil- 
ful wrong  is  committed,  evidence  of  mat- 
ters tending  to  aggravate  the  damages,  when 
necessarily  or  legally  arising  from  the  act 
complained  of,  is  admissible  without  special 
averment."  Id.  pp.  175,  176.  But  it  is  ap- 
parent that,  where  a  plaintiff  sues  for  a 
given  wrongful  act,  and  relies,  as  evidencing 
the  motive  with  which  that  act  was  com- 
mitted, upon  another  wholly  independent 
act,  done  at  a  different  time  and  place,  the 
defendant  should  be  advised  by  the  plain- 
tiff's pleadings  of  the  case  he  is  expected  to 
meet.  A  case  bearing  directly  upon  this 
proposition  is  that  of  Leavitt  v.  Cutler,  37 
Wis.  46,  which  was  a  suit  for  damages  be- 
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cause  of  a  breach  of  a  contract  of  marriage. 
The  court  held:  ''In  such  an  action  the 
fact  that  plaintiff  has  been  seduced  by  de- 
fendant by  means  of  the  alleged  promise  of 
marriage  may  be  shown  to  enhance  the  dam- 
ages, if  it  is  alleged  in  the  complaint,  but 
not  otherwise."  See  also  Klopfer  v. 
Bromme,  26  Wis.  372,  376.  In  the  present 
case  the  defendant  company  could  hardly 
have  been  expected  to  be  prepared  to  meet 
charges  that,  after  suit  was  commenced,  it 
had  committed  certain  specific  acts  which 
were  wrongful,  and  which  tended  to  prove 
that  the  acts  complained  of  in  the  petition 
were  wilfully  conunitted;  nor  was  the  de- 
fendant put  upon  notice  that  the  plaintiff 


would  attempt  to  prove,  as  an  aggravating 
circumstance,  that  on  given  occasions  prior 
to  the  commencement  of  the  action  the  de- 
fendant had  wrongfully  refused  to  place  on 
plaintiff's  side  track  cars  other  than  the 
one  described  by  number  in  the  petition. 
Had  the  plaintiff  undertaken  to  amend  its 
pleadings,  the  defendant  could  have  claimed 
surprise.  Certainly,  the  testimony  offered 
was  not  admissible  under  the  pleadings  as 
they  stood. 

Judgment  on  main  hill  of  ea>ceptions  re- 
versed; on  cross  hill  affirmed. 

All  the  Justices  concur. 
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SAME. 
(55  W.  Va.  604.) 

►1.  When  an  execntopy  contract  ivlth  a 
corporation,  neceimitatingr,  in  ita  ex- 
ecntioit,  -vforic,  labor,  and  tlie  ex- 
penditure of  money  for  materials,  ma- 
chinery, tools,  and  appliances,  and  the  con- 
struction of  roads  and  other  Improvements, 
as  well  as  in  carrying  on  the  work,  is  terml- 
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nated  by  dissolution   of  the   corporation   Id 
consequence  of  its  Insolvency,  the  contractor 
is  entitled  to  compensation  for  services  ren- 
dered by  him  in  piii'snance  of  the  contract  un- 
I      til  the  date  of  it>»  termination,  and  to  reim- 
bursement for  his  actual  and  necessary  out- 
I      lay  and  expenses  as  aforesaid,  subject  to  a 
I       deduction  of  all  sums  paid  to  him  by  the  cor- 
I      poration,  and  of  the  value  of  such  materials, 
I      machinery,  and  other  property  on  hand. 
!  2.  "When    ancli    a    contract    bet'ween    a 
I       corporation  and  one  of  ita  directora 
baa  been  entered  into  openly   and  with- 
out fraud,  and  the  disinterested  directors  and 
stockholders  are  fully  informed  of  its  terms, 
and  permit  it  to  be  partly  executed  without 
disapproval  or  notice  of  an  intention  on  their 
part  to  annul  it,  the  same  rule  of  compensa- 
tion and  reimbursement  to  the  contractor  ap- 
plies upon  the  subsequent  abrogation  of  the 
contract  by  a  court  ox  equity  at  the  Instance 
of  the  stockholders  and  creditors  of  the  cor- 
poration. 
3.  "Wben,  in  ancb  eaae,  larve  expendt- 


NOTB. — Recovering  for  services  and  expenses 
under  a  running  contract  with  a  corporation 
ended  hy  its  insolvency  and  dissolution. 

I.  Bcope  of  note,  124. 
II.  Breaches  of  contracts  in  general,  125. 
III.  The  measure  of  damages  in  such  cases, 
126. 

IV.  Bow  corporations  are  dissolved,  128. 

V.  When  dissolution  is  not  effected,  120. 
VI.  The    earlier    common-law    doctrine    con- 
cerning the  effect  of  dissolution,  130. 

VII.  Comment  and  criticism  concerning  it,  132. 
VIII.  The  trust-fund,  or  "American,"  doctHne, 
184. 
IX.  The  effects  of  corporate  dissolution  ac- 
cording to  modem  views. 

a.  Civil  death,  137. 

b.  Upon  litigation,  138. 

c.  Upon  property  and  assets,  139. 

d.  Upon  debts  and  credits,   141. 

e.  Upon  contracts  in  general,  142. 

f.  Upon  employment  contracts 

1.  With   officers,    144. 

2.  With  superintendents,  146. 
8.  With  agents,  146. 

4.  With  ordinary  employees,  150. 
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X.  Remedies. 

a.  Ahstract,  151. 

b.  Concrete,  152. 

XI.  Construction  and  effect  of  statutes,  16SL 
XII.  Conclusion,  155. 

I.  Bcope  of  note. 

It  is  purposed,  by  this  note,  to  display  the 
cases  wherein  one  who  had  a  running  contract 
with  a  corporation,  which  was  in  process  of 
execution  and  required  him  to  perform  services 
and  make  outlays,  was  rendered  nnable  to  go 
on  and  complete  his  contract  In  consequence  of 
the  insolvency  of  the  corporation,  with  its  re- 
sulting dissolution. 

To  elucidate  the  subject,  enough  cases  have 
been  gathered  to  show  what,  as  a  general  rale. 
constitutes  a  breach  of  such  a  contract,  and  is 
the  measure  of  damages  when  a  contract  of  this 
character  is  broken  by  the  party  requiring  the 
services. 

The  effect  of  the  death  of  one  of  the  parties 
to  such  a  contract  upon  its  continuance  Is 
barely  alluded  to  here  and  there,  not  treated, 
for  the  reason  that  this  branch  of  the  subject 
Is  sufficiently  covered  by  two  earlier  notes  in 
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tiire*  l&ave  been  made  by  tbe  eon- 
tractor  in  the  construction  and  repair  of 
river  dams,  bridges,  and  roads  belonging  to 
the  corporation,  for  the  driving  and  hauling 
of  timber,  and  upon  timber  partially  pre- 
pared for  delivery  under  the  contract,  and  a 
sale  of  the  corporate  property,  free  and  dis- 
charged from  the  contract,  is  made  under  a 
decree  of  the  court,  directing  It  to  be  offered 
for  sale  both  subject  to  and  free  from  the 
contract,  the  contractor  is  entitled  to  com- 
pensation and  reimbursement  as  aforesaid 
out  of  the  assets  of  the  company,  although 
he  afterwards  purchases  the  corporate  prop- 
erty and  obtains  the  benefit  of  such  improve- 
ments. 
4.  IVhen  a  contract  In  broken,  it  !■  tbe 
dnty  of  tlie  injured  party  to  nftinlmlBe 
tbe  loM  and  injury,  when  it  is  practicable 
to  do  so,  by  a  reasonable  outlay  of  money; 


but  such  outlay  is  to  be  allowed  him  as  a  part 
of  his  damages. 

5.  IVben  a  contractor,  by  reason  of  tbe 
terntlnation  of  a  partly  executed 
contract,  is  entitled  to  compensation  for 
services  and  outlay,  part  of  which  bare  been 
made  in  effecting  permanent  improvements. 
the  services  and  expenditures  relating  to 
such  Improvements  are  not  apportioned  be- 
tween the  executed  and  unexecuted  parts  of 
the  contract. 

G.  "Wben,  in  tbe  proaecntion  of  Tvorlc 
nnder  bis  contract  for  cnttinv  los« 
and  banlingr  and  drivlngr  tbeni  to  a 
naill  by  means  of  a  railroad,  tramroads,  and 
booms  and  dams  in  a  river,  constmctM  by 
him  tor  the  purpose,  the  contractor  puts  in 
timber  to  the  same  mill,  by  means  of  the 
same  improvements,  for  others,  not  keeping 
separate  accounts  of  the  expenditures.  It  is 
not  error  to  allow  him,  upon  an  inquiry  as  to 


this  series,  to  wit,  the  note  on  Recovery  for 
services  oh  contract  interrupted  hy  Bicknesa  or 
death,  appended  to  the  case  of  Parker  ▼.  Ma- 
comber,  16  Lk  R.  A.  858,  and  the  note  on  Effect 
on  contract  of  the  death  of  a  party  thereto,  ap- 
pended to  tbe  case  of  Drummond  v.  Crane,  23 
L.  R.  A.  707. 

In  addition  to  these  notes,  the  reader  also 
should  consult  the  note  to  Lenoir  v.  Linville 
Improv.  Co.  51  L.  R.  A.  146,  on  Effect  of  the 
aiMfointment  of  a  receiver  or  an  assignee  for 
creditors  of  a  corporation  on  the^compensation 
of  officers,  agents,  or  employees  for  unempired 
term  of  employment,  to  which  this  note  is,  in 
a  sense,  supplementary. 

II.  Breaches  of  contracts  in  general. 

if  a  survey  of  the  decisions  as  to  what  In 
general  constitutes  a  breach  of  contract  calling 
for  the  performance  of  services  with  incidental 
expenditure  on  the  part  of  the  employing  party, 
ignoring  the  circumstance  that  such  employer 
was  a  corporation  and  the  contract  came  to  an 
end  by  its  Insolvency  and  civil  death,  be  made, 
the  following  citations  will  exemplify  the  cur- 
rent of  the  authorities,  and  disclose  the  under- 
lying principles  which  prevail. 

It  is  familiar  law  that  "if,  at  the  time  of 
making  the  contract,  the  thing  promised  be 
possible  in  itself,  it  is  no  excuse  for  nonper- 
formance that  its  performance  became  subse- 
quently Impossible  from  causes  beyond  the  con- 
trol of  the  promisor.*'  Southern  Bldg.  &  L. 
Asao.  V.  Price,  88  Md.  155,  42  L.  R.  A.  206, 
41  Atl.  53. 

Where  the  obligation  of  a  contractor  requires 
an  expenditure  of  a  large  sum  In  preparation  to 
enable  him  to  perform  his  contract,  and  a  con- 
tinuous readiness  to  perform  It,  the  law  implies 
a  duty  in  the  other  party  to  do  whatever  Is  nec- 
essary to  enable  him  to  comply  with  his  prom- 
ise or  covenant.  United  States  v.  Speed,  8  Wall. 
77,  19  L.  ed.  449. 

If  a  construction  contract  requires  payments 
to  be  made  on  account  from  time  to  time  as 
the  work  progresses,  and  such  payments  are  not 
made,  the  contractor  is  justified  in  stopping 
work,  and  may  recover  for  what  he  has  done. 
Strlngtown  &  B.  Turnp.  Road  Co.  v.  Riley,  8 
Ky.  L.  Rep.  267. 

Where  one  agrees  to  perform  a  service  or 
work  for  another,  which  necessarily  requires 
time  and  progress  In  its  performance,  and  is  to 
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receive  compensation  therefor  if  that  other  puts 
an  end  to  the  performance  either  before  It  be- 
gins or  while  it  is  in  progress,  the  first  party, 
though  able  and  willing  to  proceed,  cannot  re- 
cover the  stipulated  compensation,  but  only 
damages  for  a  breach  of  the  contract ;  and  such 
damages  will,  in  general,  consist  of  his  outlay 
already  incurred  and  the  profits  he  would  have 
realized  had  he  been  permitted  to  finish  the 
work ;  or,  in  case  the  compensation  is  divisible, 
he  may  recover  for  the  work  already  performed, 
and  damages  for  being  prevented  from  complet- 
ing his  contract.  Hambly  v.  Delaware,  M.  &  V. 
R.  Co.  21  Fed.  541. 

It  is  a  misapprehension  of  law  to  suppose 
that  the  death  of  one  of  the  contracting  parties 
puts  an  end  to  a  contract  in  course  of  perform- 
ance. For  a  breach  after,  as  well  as  before,  the 
death  of  such  party,  his  estate  will  be  liable 
to  respond  in  damages.  Smith  v.  Wilmington 
Coal  Min.  &  Mfg.  Co.  83  III.  498. 

Generally  speaking,  contracts  bind  executors 
and  administrators,  though  not  named.  Where, 
however,  personal  considerations  are  of  the 
foundation  of  a  contract,  as  In  cases  of  prin- 
cipal and  agent,  master  and  servant,  the  death 
of  either  party  puts  an  end  to  the  relation,  and. 
in  respect  of  service  after  death,,  the  contract 
is  dissolved,  unless  there  is  a  stipulation  to  the 
contrary.  Farrow  v.  Wilson,  L.  R.  4  C.  P. 
744. 

It  is  the  general  rule  that  death  does  not 
absolve  one  from  his  contracts;  but  an  excep- 
tion to  this  rule  Is  that,  when  performance  of 
a  contract  depends  upon  the  continued  exist- 
ence of  a  person  or  thing,  if  such  person  or 
thing  perish  before  the  contract  is  performed, 
the  Impossibility  of  performance  terminates  the 
contract.  Yerrington  v.  Greene,  7  R.  I.  589,  84 
Am.  Dec.  578. 

Where  a  contract  creates  between  the  par- 
ties to  it  merely  a  personal  relation,  the  death 
of  either  party  dissolves  that  relation.  Howe 
Sewing  Mach.  Co.  v.  Rosensteel,  24  Fed.  583. 

When  the  performance  of  a  contract  depends 
upon  the  continued  existence  of  a  person  or 
thing,  and  such  continued  existence  is  assumed 
as  the  basis  of  the  agreement,  the  death  of  the 
person,  or  destruction  of  the  thing,  terminates 
the  obligation.  People  v.  O'Brien,  111  N.  Y. 
1,  2  L.  R.  A.  266,  7  Am.  St.  Rep.  684,  18  N.  E. 
692 ;  LoriUard  v.  Clyde,  142  N.  Y.  456,  24  L.  R. 
A.  113,  37  N.  B.  489. 

Death,  or  a  disability  which  renders  perform* 
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the  amount  necessary  to  compensate  him  for 
his  services  and  outlay,  when  he  has  been 
prevented  from  completing  his  contract,  to 
charge  up  his  entire  outlay  on  all  the  work 
done,  and  credit  all  sums  received  on  account 
thereof,  when  it  is  shown  that  all  the  work 
was  profitable  so  far  as  executed,  and  that 
the  accounts  cannot  be  separated. 

{Dent,  J.,  dissents.) 


(April  1,  1904.) 

APPEALS  by  plaintiffs  and  defendant 
Thompson  from  a  decree  of  the  Circuit 
Court  for  Tucker  County  overruling  excep- 
tions to  a  commisaioner's  report  settling  the 
amounts  which  should  be  allowed  under  a 
contract  of  the  defendant  corporation,  which 


had  been  annulled  by  the  court.  Modified 
and  affirmed. 

The  case  sufficiently  appears  in  the  opin- 
ion. 

Messrs,  C.  W.  Dailey,  Taylor  Mor- 
rison, Benjamin  A.  Bioliniond,  P.  J. 
Orogan,  W.  B.  Maxwell,  and  L.  D. 
Strader  for  appellants. 

Messrs.  Hubbard  Sc  Hnbbard,  A.  6. 
Dayton,  Ira  F.  Robinson,  and  William. 
C.  Clayton  for  appellees. 

Pojfenbarger,  P.,  delivered  the  opinion 
of  the  court: 

This  is  a  somewhat  complicated  and  a 
hotly  contested  case,  which  has  been  in  this 
court  on  a  former  appeal.  As  then  passed 
upon  it  is  reported  in  46  W.  Va.  56,  33  S. 


ance  impossible,  dischars^es  a  contract  to  capi- 
talize an  enterprise  and  look  to  it  for  reim- 
bursement when  the  capitalist  is  to  managre  the 
undertaklni?,  since  It  involves  his  personal  serv- 
ice and  skill.  Marvel  v.  Phillips,  162  Mass.  399, 
26  L.  R.  A.  416,  44  Am.  St  Rep.  370,  88  N.  E. 
1117. 

Contracts  for  personal  services  must  be  treat- 
ed as  entire,  and  not  divisible ;  hence,  there  can 
be  but  one  breach  and  one  recovery  upon  de- 
fault, no  matter  if  the  wages  are  payable  by  in- 
stalments or  at  stated  periods.  Barnes  Bros. 
▼.  Black  Diamond  Coal  Co.  101  Tenn.  354,  47 
S.  W.  49& 

A  servant  wrongfully  dismissed  in  the  mid- 
dle of  his  term  may  either  treat  his  contract  of 
employment  as  rescinded  and  bring  indebitatus 
assumpsit,  or  he  may  sue  on  the  contract ;  but 
he  cannot  do  both.  Goodman  v.  Pocock,  16  Q. 
B.  576. 

One  employed  by  a  mercantile  firm  for  a  year 
upon  a  fixed  salary,  and  whose  employment  is 
terminated  within  the  year  by  the  insolvency 
and  bankruptcy  of  his  employers,  is  entitled  to 
prove  his  claim  for  damages  against  the  estate 
In  bankruptcy,  and  to  participate  in  the  dl*' 
tribution  thereof,  for  his  right  of  action  is  im- 
mediate upon  the  breach  of  his  contract,  and 
the  bankruptcy  is  no  defense.  Re  Silverman, 
101  Fed.  219. 

For  admission  to  proof  in  bankruptcy  a  claim 
need  not  arise  before  the  adjudication,  nor  need 
the  contract  upon  which  it  arises  be  broken  be- 
fore the  bankruptcy;  It  is  sufficient  that  the 
breach  and  tbe  bankruptcy  be  coincident.  To 
some  extent,  bankruptcy  operates  as  a  breach 
of  the  bankrupt's  contracts.  Bankruptcy  may 
be  treated  as  a  breach  of  the  bankrupt's  con- 
tracts analogous  to  a  complete  repudiation  of 
a  contract  before  the  time  to  perform  arises, 
or  to  a  complete  disablement  from  performing 
the  contract.  The  test  of  provability  is  this: 
If  the  bankrupt  at  the  time  of  his  bankruptcy, 
by  disabling  himself  from  performing  the  con- 
tract, or  by  repudiating  its  obligation,  could 
give  the  other  party  the  right  to  sue  at  once 
for  damages,  to  be  assessed  either  at  law  or  in 
equity,  then  such  other  party  may  prove  his 
damages  in  bankruptcy  on  the  ground  that  the 
bankruptcy  is  equivalent  to  disablement  and 
repudiation.    Re  Pettlngill,  137  Fed.  143. 

An  assignment  by  an  insolvent  contractor  to 
trustees  for  creditors  of  all  his  effects,  includ- 
ing tbe  contract,  is  not  per  se  an  abandonment 
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of  such  contract,  so  as  to  Justify  the  other 
party  thereto  in  treating  it  as  at  an  end  with- 
out an  attempt  to  put  the  contractor  in  default 
by  performing  on  its  part  New  England  Iron 
Co.  T.  QUbert  Elev.  B.  Co.  91  N.  Y.  153. 

A  contract  with  an  author  to  write  a  book 
for  publication  in  a  particular  series  of  works 
issued  periodically  by  the  publishers  is  not 
abrogated  by  the  abandonment  of  the  aeries  be- 
fore the  work  Is  completed,  when  the  author  is 
able  and  willing  to  perform.  Planch^  v.  Col- 
burn,  6  Car.  &  P.  58,  8  Bing.  14. 

III.  The  measure  of  damages  in  sucK  oases. 

It  is  frequently  difficult,  in  administering  the 
law,  to  apply  a  proper  rule  of  damages,  and  the 
decisions  upon  the  subject  are  not  harmonious. 
The  cardinal  rule  undoubtedly  is  that  the  one 
party  shall  recover  all  the  damages  which  have 
been  occasioned  by  the  breach  of  tbe  contract 
by  the  other  party.  But  this  rule  Is  modified 
by  two  others :  The  damages  must  flow  directly 
and  naturally  from  the  breach,  and  they  must 
be  certain  both  in  their  nature  and  In  respect 
of  the  cause  from  which  they  proceed.  Specu- 
lative, contingent,  and  remote  damages,  not 
directly  traceable  to  the  breach,  are  excluded, — 
damages  only  are  allowed  which  the  parties 
are  fairly  supposed  to  have  contemplated  on 
contracting  as  naturally  flowing  from  its  viola- 
tion. Rochester  Lantern  Co.  v.  Stiles  &  P. 
Press  Co.  135  N.  Y.  209,  31  N.  B.  1018. 

The  safest  rule  of  damage,  and  the  one  sup- 
ported by  the  general  current  of  authorities,  in 
cases  where  a  contractor  is  prevented  by  the 
acts  of  the  other  party  from  performing  his 
contract,  is  the  difference  between  the  cost  of 
doing  tlie  work  and  what  the  contractor  was  to 
receive  for  it,  making  reasonable  deduction  for 
the  less  time  engaged,  and  for  release  from  the 
care,  trouble,  risk,  and  responsibility  attending 
a  full  execution  of  the  contract.  United  States 
V.  Speed,  8  Wall.  77,  19  L.  ed.  449. 

But  this  rule  is  but  one  aspect  of  a  more  gen- 
eral one.  The  primary  measure  of  damages  is 
the  amount  of  the  contractor's  loss,  and  that 
loss  falls  under  two  heads, — actual  outlay  and 
anticipated  profits.  United  States  v.  Behan. 
110  U.  S.  388,  28  L.  ed.  168,  4  Sup.  Ct.  Eep.  81. 

Where  a  contractor  injured  by  the  stoppage 
of  a  contract  elects  to  rescind  it,  he  can  re- 
cover only  the  value  of  his  services  actually 
per fo lined  as  upon  a  quantum  meruit^  not  dam- 


1904. 


Griffith  v.  Blackwateb  B.  &  L.  Co. 


127 


£.  125«  where  the  nature  of  the  controversy 
and  the  history  of  the  transactions  out  of 
which  it  arose  are  substantially  set  forth. 
It  was  impossible  there,  as  it  is  here,  to 
give  in  detail,  or  even  enumerate,  all  that 
is  contained  in  the  old  record  of  more  than 
700  pages,  to  which  nearly  300  pages  have 
since  been  added. 

After  the  case  was  remanded  to  the  cir- 
cuit court  for  further  proceedings  accord- 
ing to  the  principles  announced  by  this  court 
«pon  the  former  appeal,  it  was  referred  to 
a  commissioner  with  directions  to  report, 
first,  what  would  be  a  just  and  reasonable 
compensation  to  Albert  Thompson  for  labor 
and  money  necessarily  expended  in  part  per- 
formance of  his  contract;  second,  upon  the 
request  of  any  interested  party,  to  make  a 


statement  of  such  expenditures  under  the 
contract  until  the  entry  of  the  decree  of  Au- 
gust 4,  1893,  showing  allowances  to  him  for 
his  time,  labor,  and. all  sums  paid  by  him 
for  the  time  and  labor  of  others,  and  ex- 
pended by  him  in  equipment  and  material 
necessary  to  carry  out  such  contracts,  all 
sums  paid  for  cutting,  hauling,  skidding, 
and  driving  logs,  timber,  and  tanbark,  all 
reasonable  sums  paid  subcontractors  by  rea- 
son of  the  obligation  of  their  contract,  and 
all  other  items  reasonably  and  necessarily 
paid  by  him  in  part  performance  of  the  con- 
tract, allowing  him  interest  upon  the  sums 
so  expended,  and  crediting  said  account  with 
all  sums  paid  to  him  by  said  company  or 
its  receiver,  or  realized  from  the  sale  of  any 
materials  or  equipments;    and,  third,  the 


ages  for  a  breach  of  the  contract  either  for 
outlay  or  loss  of  profits;  but,  when  he  elects 
to  go  for  damages  for  the  breach  of  the  con- 
tract, tlie  first  and  most  obvious  damage  to  be 
shown  is  the  amount  which  he  has  expended  on 
the  faith  of  the  contract.  Including  a  fair  al- 
lowance for  his  own  time  and  services.  If  he 
chooses  to  go  further,  he  may  claim  for  the 
loss  of  anticipated  profits,  subject  to  the  rules 
of  law  as  to  the  character  of  the  profits  which 
may  be  'thus  claimed.    IMd. 

The  general  rule  is  well  settled  that  a  party 
to  a  contract  where  labor  is  to  be  performed, 
upon  the  breach  of  that  contract  by  the  other 
party,  has  two  remedies  open  to  him.  He  may 
sue  upon  the  contract  and  recover  damages  for 
its  breach,  or  he  may  Ignore  the  contract  and 
sue  for  labor  and  services  rendered  and  ex- 
penses incurred  from  which  he  has  derived  no 
benefit  Hemminger  v.  Western  Assur.  Co.  95 
Mich.  355,  54  N.  W.  949. 

When  by  the  act  of  the  other  party  one  who 
has  contracted  to  cut,  haul,  and  deliver  logs  is 
prevented  from  proceeding  with  his  contract, 
the  rule  of  damages  for  the  breach  is  to  ascer- 
tain the  profits  he  would  have  earned  had  he 
gone  on  and  completed  his  contract.  If,  how- 
ever, this  rule  cannot  be  applied  from  the  pe- 
culiar nature  of  the  contract,  as,  for  instance, 
where  a  fixed  time  for  its  continuance  is  not 
agreed  upon,  nor  Is  a  definite  quantity  of  logs 
to  be  delivered  under  it,  a  different  rule  of  dam- 
age applies.  In  such  a  case  preparatory  work, 
done  ss  a  necessary  preliminary  to  the  perform- 
ance of  the  contract,  may  be  allowed  for  to  the 
extent  of  its  reasonable  cost.  Brent  v.  Parker, 
23  Fla.  200,  1  So.  780. 

In  what  was  pronounced  a  leading  case  upon 
the  subject  of  damages  for  breach  of  contract 
by  preventing  performance  (Vide,  United  States 
•▼.  Speed,  8  Wall.  77,  19  L.  ed.  449;  United 
States  V.  Behan,  110  U.  S.  338,  28  L.  ed.  168, 
4  Sup.  Ct.  Rep.  81)  Bcardsley,  J.,  stated  the 
rule  of  damage  in  the  case  of  a  construction 
contract  where  the  defendants  stopped  the  work 
In  the  midst  of  its  performance  from  lack  of 
funds  to  pay.  I  think,  he  says,  the  plaintiffs  are 
entitled  to  recover  the  amount  they  would  have 
realised  had  they  been  allowed  fully  to  execute 
their  contract.  The  defendants  are  not  to  gain 
by  their  wrongful  act,  nor  Is  that  to  deprive 
the  plaintiffs  of  the  advantages  they  had  se- 
cured by  the  contract,  and  which  would  have 
resulted  to  them  from  its  performance.  The 
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Jury  must,  therefore,  ascertain  what  it  would 
probably  have  cost  them  to  complete  the  con-  * 
tract  over  and  above  the  materials  on  hand ;  In- 
cluding the  value  of  the  marble  required,  the 
labor  of  quarrying  and  preparing  it  for  use, 
the  expense  of  transportation,  superintendence, 
and  Insurance  against  all  hazards,  with  every 
other  expense  incident  to  the  fulfilment  of  the 
undertaking.  The  aggregate  of  these  expendi- 
tures is  to  be  deducted  from  the  amount  which 
would  be  payable  for  the  performance  of  this 
part  of  the  contract  according  to  the  prices 
therein  stipulated,  and  the  balance  will  be  the 
damages  which  the  Jury  should  allow.  Master- 
ton  V.  Brooklyn,  7  Hill,  61,  42  Am.  Dec.  38. 

The  rule  which  precludes  the  allowance  of 
profits  by  way  of  damages  for  the  breach  of  an 
executory  contract  is  not  a  primary  rule,  but  a 
deduction  from  the  more  general  and  funda- 
mental rule  which  requires  damages  in  all  cases 
to  be  shown  by  clear  and  satisfactory  evidence 
to  have  been  actually  sustained.  By  the  com- 
mon law  damages  for  a  breach  of  contract  must 
be  proved  to  a  certainty,  not  left  to  speculation 
or  conjecture;  and  this  excludes  anticipated 
profits,  although  there  is  nothing  in  their 
nature  which  per  se  prevents  their  allowance. 
Profits  which  would  certainly  have  been  realized 
but  for  the  breach  are  recoverable ;  those  which 
are  contingent  or  speculative  are  not.  Qriflln  v. 
Colver,  16  N.  Y.  489,  69  Am.  Dec.  718. 

A  plaintiff  is  entitled  to  recover  the  expenses 
Incurred  by  him  in  preparing  to  perform  a  con- 
tract which  without  bis  fault  the  defendant  has 
put  an  end  to,  where  the  expected  profits  under 
the  contract  are  too  speculative  to  admit  of 
clear  and  direct  proof.  O'Connell  v.  Rosso,  56 
Ark.  603,  20  S.  W.  531. 

The  general  rule  in  regard  to  damages  which 
may  be  recovered  for  a  breach  of  a  contract  Is 
that  remote  or  consequential  damages  are  not 
allowed  If  not  traceable  solely  to  the  breach, 
or  if  incapable  of  exact  computation ;  but  any 
necessary  expense  which  one  of  the  contractors 
incurs  in  complying  with  the  contract  is  re- 
coverable. Bryan  v.'  Southwestern  B.  Co.  41 
Ga.  71. 

Where  two  parties  lawfully  contract  upon 
good  consideration,  and  one  is  ready  and  will- 
ing, and  makes  preparation,  to  perform  on  his 
part,  but  Is  prevented  from  so  doing  by  the 
other,  he  can  recover  all  damages  sustained  In 
consequence  of  that  other's  default,  including 
his  necessary  expenses  In  making  preparation. 
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amount  due  Thompson  for  work  and  labor 
performed  and  money  expended  in  the  pros- 
ecution of  the  contract  under  the  direction 
of  the  receiver  until  June  23,  1893,  when  the 
work  was  suspended  by  order  of  the  court, 
and  the  amount  due  him  for  expenditures, 
work,  and  labor  from  the  23d  day  of  June, 
1893,  until  the  4th  day  of  August,  1893, 
when  the  sale  of  the  property  of  the  Black- 
water  Boom  &  Lumber  Company  was  con- 
firmed. 

The  commissioner  reported  that  there  was 
due  Thompson  as  of  the  12th  day  of  June, 
1901,  $86,642.02,  returning  with  his  report 
a  full  statement  of  all  sums  paid  out  and 
expended  by  Thompson  in  the  prosecution  of 
said  work,  and  all  sums  paid  to  him  on  ac- 
count thereof,  as  well  as  the  proceeds  of  the 


sales  of  property  used  by  him  in  the  per- 
formance of  said  work  as  equipments,  such 
as  horses,  wagons,  locomotives,  cars,  steel 
rails,  etc.  Upon  exceptions  sustained  by 
the  court,  the  amount  so  found  was  reduced 
to  $84,794.91  and  a  decree  entered  therefor. 
Of  this  amount,  about  $48,000  is  principal, 
and  the  balance  interest.  Numerous  excep- 
tions to  the  report,  urged  in  the  court 
below  and  overruled,  are  insisted  upon  here, 
and  there  is  much  difference  of  opinion  as  to 
the  true  interpretation  of  the  former  deci- 
sion of  this  court.  For  the  appellants  it  is 
insisted  that,  under  the  principles  so  an- 
nounced, the  item  of  $14,749.34,  mentioned 
in  the  opinion  at  page  65  of  46  W,  Va., 
page  128,  33  S.  £.,  which,  without  interest, 
was  originally  $12,399.63,  for  work  done  on 


Kenwood  Bridge  Co.  v.  Dunderdale,  50  111.  App. 
581. 

Where  loss  of  profits  cannot  be  proved,  the 
plaintiff  in  an  action  upon  the  breach  of  a  con- 
tract is  entitled  to  recover  the  expenses  and 
ootlay  he  incurred  in  preparing  to  perform  on 
his  part  Athletic  Baseball  Asso.  v.  St.  Louis 
Sportsman's  Park  &  Club  Asso.  67  Mo.  App. 
653. 

One  who  contracts  with  another  to  furnish 
materials  and  build  therewith  a  structure  at  a 
stipulated  price,  and  who  is  prevented  from 
completing  his  work  bj  the  acts  of  the  other, 
Is  entitled  to  recover,  inter  alia  Items  of  dam- 
age, the  expense  of  preparing  such  materials 
for  their  destined  places  in  the  structure. 
Shulte  V.  Hennessy,.  40  Iowa,  852. 

Where  anticipated  profits  are  too  speculative 
and  uncertain  to  be  shown  by  competent  proof, 
he  who  is  entitled  to  recover  for  the  breach  of 
a  contract  to  furnish  an  ample  supply  of 
natural  gas  wherewith  to  run  his  enterprise  is 
entitled  to  recover  hts  expenses  in  attempting 
to  run  it  and  the  rental  value,  or,  In  lieu  there- 
of, the  interest  on  the  cost  of  his  plant.  Paola 
Oas  C!o.  V.  Paola  Glass  Co.  56  Kan.  614,  54  Am. 
St  Rep.  598,  44  Pac.  621. 

Where  one  contracts  with  a  railroad  to  pro- 
vide a  water  supply  at  a  designated  station  at 
a  stipulated  monthly  compensation,  he  under- 
taking to  build  and  maintain  a  tank  and  appa- 
ratus for  the  purpose,  upon  a  breach  of  the  con- 
tract by  the  railroad  by  abandoning  its  station 
at  that  point,  he  may  recover  as  damages  the 
difference  between  the  cost  of  such  tank  and 
apparatus  and  their  actual  value  after  the  de- 
parture of  the  road.  If  he  retains  the  property, 
or  the  difference  between  such  cost  and  the 
sum  realized,  if  he  sells  for  the  best  obtainable 
price.  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Echols, 
54  Miss.  264. 

When,  by  the  terms  of  a  contract  for  work 
and  labor,  the  full  price  is  not  to  be  paid  until 
the  completion  of  the  work,  and  that  becomes 
impossible  by  the  act  of  the  law,  the  con- 
tractor Is  entitled  to  recover  for  the  amount 
of  his  labor.  Jones  v.  Judd,  4  N.  Y.  411.  Ap- 
proved in  Wolfe  v.  Howes,  20  N.  Y.  197,  75  Am. 
Dec.  388. 

Referring  to  the  case  of  a  person  Who  has 
contracted  to  labor  for  a  definite  term  and  is 
prevented  by  sickness  from  fnlfllllng  his  con- 
tract Balcom,  J.,  of  the  New  York  court  of  ap- 
peals, says :  He  should  have  the  amount  of  his 
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recovery  reduced  from  the  contract  price  by 
the  damages  sustained  by  the  employer  in  con- 
sequence of  his  inability  to  complete  the  full 
term  of  service.  This  rule,  he  says,  is  equitable, 
ai^d  should  be  applied  in  such  cases.  The 
servant  is  not  to  be  regarded  as  violating  his 
contract  because  sickness  or  death  prevents  his 
fulfilling  it.  His  failure  is  his  misfortune,  not 
his  fault.  The  employer  should  neither  gain  nor 
lose  by  It  The  rule  Is  just  to  both.  It  needs  no 
vindication,  for  It  is  so  well  grounded  in  good 
sense  as  to  commend  itself.  It  Is  a  common- 
sense  rule,  and  common  sense  Is  the  basis  of  all 
Just  law.  Clark  v.  Gilbert  26  N.  Y.  279,  84 
Am.  Dec.  180. 

If  the  performance  of  a  building  contract  be 
suspended  by  the  financial  embarrassment  of 
the  owner,  and  not  afterwards  resumed,  the 
contractor  may  recover,  among  other  Items  of 
damage,  the  expense  he  has  incurred  in  making 
articles  necessary  to  enable  him  to- perform  his 
contract.  O'Connell  v.  Main  &  T.  Streets  Hotel 
Co.  90  Cal.  515,  27  Pac.  273. 

A  contractor  for  the  construction  of  a  road, 
whose  contract  entitles  him  to  payment  in  In- 
stalments from  time  to  time  as  his  work  pro- 
gresses, is  Justified,  upon  default  In  paying  the 
Instalments,  in  stopping  further  work,  and  has 
a  right  to  recover  in  quantum  meruit  for  the 
work  he  has  performed.  Porter  v.  Arrowhead 
Reservoir  Co.  100  Cal.  500,  35  Pac  146. 

IV.  Bow  corporations  are  dieeolved. 

A  corporation  may  go  out  of  existence  in  one 
of  four  ways:  (1)  By  expiration  of  Its  term  of 
life  as  limited  In  its  charter ;  (2)  by  act  of  the 
legislature  repealing  or  annulling  its  charter : 

(3)  by  the  Judgment  or  decree  of  a  conrt  of 
competent  Jurisdiction   dissolving   It   for   non- 
user  or  misuse  of  its  franchise,  or  because  of' 
some  act  or  omission  working  a  forfeiture ;  and 

(4)  by  voluntary  surrender  of  its  charter. 
When  the  time  limited  by  the  charter  of  a 

corporation  expires  the  corporation  Is  dead  de 
facto,  and  no  Judicial  determination  of  the  fact 
is  needful;  the  dissolution  in  such  a  case  In 
declared  by  the  act  of  the  legislature  Itself. 
Sturges  V.  Vanderbilt,  73  N.  Y.  884. 

It  is  a  well-settled  principle  that  a  dissolu- 
tion by  forfeiture  Is  effected  only  by  Judicial 
proceedings  against  the  corporation,  taken  for 
the  purpose,  followed  by  a  hearing,  or  an  op- 
portunity to  be  heard,  and  a  Judgment  rendered 
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logs  cat  by  ThompsoD,  but  not  delivered  so 
as  to  entitle  him  to  demand  payment  there- 
for at  the  time  the  decree  of  sale  was  en- 
tered, is  the  only  sum  that  can  now  be  al- 
lowed him. 

(Counsel  for  the  appellee  say  this  court 
regarded  and  treated  the  contract  as  hav- 
ing been  rescinded,  and  declared  it  to  be  so, 
and  ordered  that  Thompson  be  put  in  statu 
quo, — reimbursed  for  all  his  outlay,  and 
made  whole.  The  court  say,  in  the  opin- 
ion: "A  partly  executed  executory  con- 
tract could  be  avoided  before  its  final  exe- 
cution, but  the  executing  party  thereto 
should  be  placed  in  statu  quo,  in  absence  of 
fraud,  by  compensation  in  the  nature  of  a 
quantum  meruit  for  money  and  labor  ex- 
pended under  such  contract."     In  conclu- 


sion the  court  said:  "Having  partly  exe- 
cuted his-  contracts,  Albert  Thompson  is  en- 
titled to  recover  a  just  and  reasonable  com- 
pensation for  the  necessary  expenditure  of 
labor  and  money  under  his  stocking  con- 
tract, less  the  sums  paid  him,-  but  he  is 
not  entitled  to  recover  the  large  profits 
claimed  by  him.  As  the  sum  of  $14,749.34 
is  an  alleged  part  of  such  expenditure,  it 
should  not  have  been  decreed  imtil  the  true 
amount  thereof  had  been  ascertained  and 
determined.  This  amount,  when  ascertained 
and  determined  by  reason  of  the  adoption 
of  the  stocking  contract  by  the  receiver, 
under  direction  of  the  court,  and  thereby 
preventing  Albert  Thompson  from  perfect- 
ing his  statutory  lien  therefor,  under  §  8, 
chap.  75,  Code  [1899],  will  be  a  prior  lien 


thereon.  National  Pahqnioque  Bank  v.  First 
Nat.  Bank,  86  Conn.  325,  4  Am.  Bep.  80. 

In  cases  of  dissolution  of  a  corporation  as  a 
consequence  of  insolvency,  nonnser,  misuser,  or 
some  other  cause  of  forfeiture  of  the  corporate 
franchises,  it  Is  well  settled  that  dissolution 
does  not  take  effect  until  Judicially  decreed. 
Sturges  V.  Vanderhilt,  73  N.  Y.  384. 

In  the  absence  of  a  governing  statute  a  cor- 
poration aggregate,  chartered  for  an  unlimited 
time,  may,  by  the  concurrent  consent  of  the 
state  which  created  it  and  its  stockholders,  be 
dissolved.  Revere  v.  Boston  Copper  Co.  15  Pick. 
351. 

A  comi»any  not  incorporated  for  any  de- 
termtaiate  time,  and  in  its  nature  perpetual, 
cannot  dissolve  itself,  and  terminate  its  own 
existence  at  its  own  will,  by  a  bare  notice  to 
the  executive  department  of  the  state  which 
chartered  it.  JMd. 

A  corporation  does  not  cease  to  exist  until  its 
dissolution  is  eifected  in  a  manner  provided  by 
law.    Taylor  v.  Holmes,  14  Fed.  498. 

A  corporation  may  surrender  its  charter  to 
the  sovereign  power,  but  there  must  be  some 
definite  act  of  surrender  and  an  acceptance  by 
the  sovereign.  Mere  nonuser  of  its  powers  is 
no  surrender  of  them,  nor  does  it  warrant  a 
court  In  presuming  an  abandonment  of  its  fran- 
chise. /Md. 

The  adoption  by  stockholders  of  a  resolution 
that  the  corporation  be  dissolved  does  not 
terminate  the  corporate  existence.  New  York 
Marbled  Iron  Works  v.  Smith,  4  Duer,  862. 

To  effect  the  dissolution  of  a  corporation  by 
resolution  of  stockholders,  either  the  state  must 
accept  a  surrender  of  the  charter,  or  else  a 
court  must  decree  dissolution.    Ihid, 

A  corporation  may  dissolve  itself  and  end 
its  corporate  existence  by  voluntarily  surrender- 
ing its  franchise  to  the  state,  but  the  state 
must  accept  to  complete  the  dissolution.  Combes 
V.  Keyes  (Combes  v.  Milwaukee  &  M.  B.  Co.) 
89  Wis.  297,  27  L.  R.  A.  369,  46  Am.  St.  Bep. 
839,  62  N.  W.  89. 

The  dissolution  of  a  corporation  is  not  volun- 
tary when,  becoming  embarrassed  and  unable 
to  continue  business,  its  creditors  force  a  re- 
ceivership, and  the  corporate  assets  turn  out  to 
be  insufficient  to  meet  its  liabilities,  merely  be- 
cause Its  officers  consent  to  such  dissolution. 
Griffith  V.  Blackwater  Boom  ft  Lumber  Co.  46 
W.  Va.  06,  38  8.  BL  125. 

The  mortgaging  of  all  the  property,  assets, 
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and  franchises  of  a  corporation  by  consent  and 
authority  of  the  legislature,  and  the  subsequent 
foreclosure  of  such  mortgage,  and  sale  of  the 
mortgaged  property  and  franchise,  work  a  dis- 
solution of  the  corporation.  Combes  v.  Keyes 
(Combes  v.  Milwaukee  &  M.  B.  Co.)  89  Wis. 
297,  27  L.  R.  A.  369,  46  Am.  St.  Rep.  839,  62 
N.  W.  89. 

A  transfer  by  a  corporation,  although  !t  fs 
not  shown  to  be  insolvent,  of  all  its  property, 
which  suspends  and  terminates  the  regular 
business  of  the  grantor,  and  is  made  and  ac- 
cepted with  that  puriK>se  and  intention,  has  the 
practical  effect  to  dissolve  such  corporation, 
and  subject  it  to  a  forfeiture  of  its  charter  at 
the  instance  of  the  state,  since  it  voluntarily 
strips  itself  of  all  its  property  and  assets,  and 
becomes  incapable,  and  intends  to  be  and  stay 
unable,  to  perform  its  corporate  duties.  (}ole  v. 
Millerton  Iron  Co.  133  N.  Y.  164,  28  Am.  St. 
Rep.  615,  30  N.  E.  847. 

When  the  charter  of  a  corporation  gives  its 
cerdltors  a  direct  action  against  its  stockhold- 
ers, but  only  after  its  dissolution,  the  courts 
will  treat  such  dissolution  as  effected  so  as  to 
give  a  creditor  his  remedy  against  a  shareholder 
if  the  stockholders  have  done  all  in  their  power 
to  dissolve  the  corporation.  Slee  v.  Bloom,  19 
Johns.  475,  10  Am.  Dec.  273. 

After  a  corporation  has  been  stripped  of  all 
Its  property,  and  for  a  quarter  of  a  century  has 
failed  to  exercise  any.  corporate  franchise,  elect 
any  officers,  or  maintain  any  office,  a  surrender 
of  its  franchise  will  be  presumed.  Combes  v. 
Keyes  (Combes  v.  Milwaukee  &  M.  B.  Co.)  89 
Wis.  297,  27  L.  B.  A.  369,  46  Am.  St.  Rep.  839, 
62  N.  W.  89,  Citing  Brandon  Iron  Co.  v.  Glea- 
son,  24  Yt.  228. 

v.  'When  dissolution  is  not  eifected. 

The  only  modes  known  to  the  common  law  of 
dissolving  a  corporation  were,  by  the  death  of 
all  its  members ;  by  the  act  of  the  legislature ; 
by  a  surrender  of  the  charter  accepted  by  the 
government ;  or  by  a  forfeiture  of  the  franchise, 
which  could  only  take  place  upon  a  Judgment 
of  a  competent  tribunal  in  a  proceeding  in  be- 
half of  the  state.  Neither  a  court  of  law,  nor 
a  court  of  equity,  had  Jurisdiction  to  decree  the 
forfeiture  of  a  corporate  charter,  or  the  disso- 
lution of  a  corporation  at  the  suit  of  an  in- 
dividual. Folger  V.  Columbian  Ins.  Co.  99  Mass. 
267,  96  Am.  Dec.  747. 
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on  the  asseU  of  the  corporation  in  the  hands 
of  the  receiver."  The  substance  of  this  con- 
clusion is  incorporated  in  points  3  and 
4  of  the  syllabus.  In  the  opinion  of  the 
court,  the  contract  was  voidable  on  the  part 
of  the  Blackwater  Boom  &  Lumber  Com- 
pany, and  the  court,  having  succeeded  to  its 
rights  in  the  administration  of  its  affairs, 
abrogated  it  by  selling  the  property  of  said 
company  free  from  the  obligation  of  Thomp- 
son's contract;  but  it  held,  nevertheless,  as 
stated,  that  he  is  entitled  to  compensation, 
and  the  only  question  to  determine  is  the 
amount  thereof. 

The  termination  of  Thompson's  contract, 
as  decided  on  the  former  appeal,  rests  upon 
two  grounds.  The  first  is  that  the  corpo- 
ration was  unable,  because  of  financial  em- 


barrassment, to  further  proceed  with  its 
business;  and  the  other  that,  as  Thompson 
was  a  director  of  the  company  at  the  time 
the  contract  was  entered  into,  it  was  void- 
able at  the  election  of  the  stockholders.  It 
is  not,  therefore,  the  ordinary  case  of  a 
wrongful  prevention  of  the  performance  of 
a  contract,  nor  is  it  a  case  of  settlement  of 
the  equities  or  legal  rights  of  the  partiea 
upon  the  rescission  of  a  contract. 

The  principle  of  law  underlying  the  first 
ground  upon  which  the  contract  was  de- 
clared to  have  terminated  is  announced  in 
People  V.  Globe  Mut.  L.  Ins.  Co.  91  N.  Y. 
174,  1  Am.  &  Eng.  Corp.  Cas.  686.  This 
doctrine  is  that,  where  performance  of  a 
contract  by  a  corporation  is  prevented  by  its 
dissolution  at  the  instance  of  the  state  or 


Neither  the  insolvency  of  a  corporation,  nor 
Its  failure  to  elect  officers,  operates  as  a  disso- 
lution, or  as  a  virtual  surrender  of  its  charter. 
Taylor  v.  Holmes,  14  Fed.  498. 

The  mere  fact  that  a  corporation  has  failed 
to  pay  its  debts,  and  has  ceased  to  carry  on  its 
lawful  and  ordinary  business  for  such  a  length 
of  time  as,  according  to  a  statute  of  the  state 
which  created  it,  warrants  its  dissolution,  does 
not,  per  Be,  in  the  alxience  of  an  act  of  the  leg- 
islature or  the  Judgment  of  a  court  dissolving, 
work  a  dissolution  so  as  to  prevent  or  abate 
ordinary  legal  proceedings  against  it  by  its 
creditors.  IMd. 

The  resignation  of  all  Its  officers  does  not, 
per  Me,  operate  to  destroy  the  existence  of  a 
corporation.  Officers  and  agents  are  necessary 
to  manage  the  affairs  of  a  corporation,  but  the 
corporation  may  exist  so  as  to  maintain  suc- 
cession, and  hold  and  preserve  its  franchises, 
though  its  functions  be  for  the  time  suspended' 
for  want  of  means  of  action.  Muscatine  Turn 
Yerein  v.  Funck,  18  Iowa,  469. 

It  is  a  settled  rule  that,  although  the  neglect 
of  a  corporation  to  reappoint  Its  officers  may  in 
certain  cases  suspend  its  existence,  it  cannot  be 
thns  extinguished  to  the  injury  of  creditors. 
Brown  v.  Union  Ins.  Co.  8  La.  Ann.  177. 

An  exception  to  the  rule  that  failure  to  elect 
officers  does  not  work  a  dissolution  of  a  cor- 
poration appeared  in  Slee  v.  Bloom,  19  Johns. 
475,  10  Am.  Dec.  273.  It  was  said  that,  as  tike 
shareholders  had  done  all  they  could  to  dissolve 
the  company,  the  coprt  would  to  give  a  creditor 
his  remedy  against  a  shareholder,  and  treat  the 
dissolution  as  effected.  It  was  upon  this  ground 
that  the  Louisiana  supreme  court  distinguished 
the  case  in  applying  the  general  nfle.    IJ>i4. 

The  mere  insolvency  of  a  corporation,  and  an 
assignment  of  all  its  property  to  trustees  for 
the  benefit  of  creditors,  followed  by  a  suspen- 
sion of  its  ordinary  business,  are  not  equivalent 
to  a  dissolution.  New  England  Iron  Co.  v.  Qil- 
hert  Elev.  R.  Co.  91  N.  T.,  153. 

A  corporation  is  not  dissolved  by  the  mere 
bringing  of  a  suit  alleging  insolvency,  and  ob- 
taining the  appointment  of  a  receiver.  Kinsman 
V.  Fisk,  87  App.  Dlv.  443,  56  N.  T.  Supp.  83. 

Insolvency,  suspension  of  business,  and  a  re- 
ceivership, alone,  do  not  extinguish  corporate 
life  ki  New  Jersey.  They  may  Justiiy  the  chan- 
cellor in  declaring  the  charter  forfeited  and 
void,  but  the  assets  may,  on  the  other  hand, 
prove  sufficient  to  pay  creditors  in  full,  and 
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Justify  the  discharge  of  the  receiver  and  the 
resumption  of  the  corporate  business.  This  falls 
short  of  the  civil  death  of  the  corporation  until 
the  final  decree,  and  consequently  the  rule  that 
the  death  of  the  master  terminates  the  servant's 
contract  does  not  apply  to  bar  a  corporate  em- 
ployee's claim  for  damages  for  breach  of  his 
contract  by  the  insolvency  of  the  corporation. 
Spader  v.  Mural  Decoration  Mfg.  Co.  47  N.  J. 
Eq.  18,  20  Atl.  378. 

The  mere  appointment  and  qualification  of 
a  receiver  of  a  national  bank  at  the  Instance  of 
the  comptroller  of  the  currency  for  failure  to 
redeem  its  notes  does  not  work  a  forfeiture  of 
the  franchise  and  a  dissolution  of  the  banking 
corporation,  so  as  to  bar  a  creditor  from  main- 
taining suit  against  the  bank  to  establish  the 
validity  of  his  claim.  National  Pahquioqne 
Bank  v.  First  Nat.  Bonk,  36  Conn.  825,  4  Am. 
Rep.   80. 

The  mere  insolvency  and  the  appointment  of 
a  receiver  of  a  corporation  are  not  equivalent 
to  its  dissolution,  even  though  it  is  restrained 
by  Judicial  order  from  transacting  any  more 
business.  City  Ins.  Co.  v.  Commercial  Bank,  6^ 
111.  348. 

The  appointment  of  a  receiver  to  take  and 
distribute  among  creditors  and  stockholders  all 
the  property  of  a  corporation,  while  sometimes 
spoken  of  as  a  virtual  dissolution,  does  not  ex- 
tinguish the  franchise,  terminate  the  legal  ex- 
istence, or  render  the  corporation  incapable  of 
being  sued  at  law  or  in  equity.  Folger  v.  Golum- 
bian  Ins.  Co.  99  Mass.  267,  96  Am.  Dec  747. 

The  fact  that  a  foreign  building  and  loan  as- 
sociation has  been  put  in  the  hands  of  a  receiv- 
er in  Its  home  state,  and  forbidden  to  continue 
business,  does  not  relieve  it  from  liability  to 
pay  back  his  Investment  to  a  resident  member, 
who  has  given  due  notice  of  his  withdrawal  as 
required  by  the  corporate  by-laws,  notwith- 
standing the  association  is  unable  to  make  col- 
lections, only  after  which,  according  to  Its  by* 
laws,  it  is  bound  to  pay.  Southern  Bldg.  ft  U. 
Asso.  V.  Price,  88  Md.  155,  42  L.  B.  A.  206,  41 
Atl.  53. 

TI.  The  earlier  common-law  doctrine  concern^ 
ini/  the  effect  of  diatolution. 

"The  text-books  and  cases  decided  are  uni- 
form in  their  language, — that  the  real  estate 
held  by  the  corporation  at  its  dvll  death  re- 
verts to  the  grantor  and  his  heirs;  that  the 
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power  creating  it,  it  may  annul  its  con- 
tracts, and,  in  doing  so,  does  not  commit  any 
breach  of  the  contract.  The  act  of  annul- 
ment is  deemed  to  be  that  of  the  state,  and 
not  of  the  corporation,  and  gives  the  con- 
tractor no  right  to  claim  damages  as  for  a 
breach  of  his  c6ntract.  Whether,  in  such 
case,  the  contractor  is  entitled  to  be  reim- 
bursed for  his  outlay  and  expenses  is  not  de- 
termined in  that  case,  for  the  reason  that 
no  such  question  was  involved.  The  demand 
set  up  and  denied  was  founded  upon  a  con- 
tract of  employment  as  agent,  and  the  dam- 
ages claimed  were  for  anticipated  profits. 
Such  termination  of  the  contract  does  not 
imply  that  it  was  not  a  valid  contract,  im- 
posing obligations  and  conferring  rights  up 
until  the  moment  of  the  dissolution.     The 


contract  in  such  case  cannot  be  considered 
to  have  been  void  db  initio,  A  long  list  of 
cases  turning  upon  this  principle  will  be 
found  in  the  note  to  the  case  above  cited,  as 
reported  in  1  Am.  &  Eng.  Corp.  Cas.,  hold- 
ing that  the  parties  to  an  entire  contract  of 
such  a  nature  as  indicates  that  they,  in  en- 
tering into  it,  must  have  contemplated  the 
possibility  of  its  termination  by  act  of  the 
law  or  of  God,  or  by  some  cause  beyond 
their  power,  are,  upon  the  happening  of  such 
event,  relieved  from  its  obligations,  so  far 
as  it  remains  unexecuted,  upon  the  theory 
that  though,  in  form,  it  was  an  entire  and 
indivisible  contract,  yet,  as  the  parties  must 
have  had  in  view  the  contingency  which  ren- 
dered it  impossible  of  further  execution,  or 
gave  right  to  terminate  it,  it  was  in  fact 


personal  estate  vests  in  the  people,  or,  in  Eng- 
land, in  the  Crown ;  and  that  the  debts  dne  to 
and  from  the  corporation  are  totally  extin- 
guished; BO  that  neither  the  stockholders,  nor 
the  directors  or  trustees,  of  the  corporation  can 
recover,  or  be  charged  with,  them  in  their 
natural  capacity."  Commercial  Bank  v.  Lock- 
wood,  2  Uarr.  (Del.)  8. 

At  common  law  an  absolute  and  unqualified 
dissolution  of  a  corporation  by  a  decree  of  for- 
feiture or  legislative  repeal  extinguishes  all 
debts  due  to  or  from  it,  puts  an  end  to  all  its 
rights  of  action  and  property,  and  it  can  no 
longer  sue  or  be  sued,  or  do  any  lawful  act. 
National  Pahquioque  Bank  v.  First  Nat.  Bank, 
36  Conn.  325,  4  Am.  Bep.  80. 

The  doctrine  of  the  common  law,  that,  upon 
the  dissolution  of  a  corporation,  debts  due  to  or 
from  it  are  extinguished,  results  necessarily 
from  the  fact  that,  the  corporation  having  ex- 
pired, whether  by  its  own  limitation,  by  sur- 
render or  abandonment  of  its  members,  or  Judg- 
ment of  dissolution,  there  is  no  one  in  law  to 
sue  or  be  sued.  Hightower  v.  Thornton,  8  Ga. 
486,  52  Am.  Dec.  412. 

The  elementary  writers,  both  in  England  and 
In  the  United  States,  everywhere  assert  dis- 
tinctly that  debts  due  to  and  from  a  corpora- 
tion are  extinguished  by  its  dissolution,  unless 
prevented  by  the  terms  of  the  charter  itself,  or 
by  aliunde  legislation;  that  in  the  courts  of 
both  countries  this  doctrine  is  too  well  settled 
to  be  overthrown  or  shaken;  and  that  such 
debts  are  so  totally  extinguished  that  the  mem- 
bers of  the  corporation  cannot  recover  or  be 
charged  with  them  in  their  natural  capacities. 
Honltrie  v.  Smiley,  16  Qa.  289. 

Upon  the  dissolution  or  civil  death  of  a  cor- 
poration all  its  real  estate,  by  the  strict  rule  of 
the  common  law,  reverts  to  the  original  owners 
or  their  heirs,  and  all  its  personal  estate  vests 
in  the  Crown,  In  England,  and  the  state  here, 
and  all  debts  due  to  or  from  it  are,  by  operation 
of  law,  extinguished.  Life  Asso.  of  America  v. 
Fassett,  102  111.  815. 

At  common  law  dissolution  implied  that  the 
corporation  had  wholly  ceased  to  exist  for  any 
purpose,  so  that  suits  brought  by  or  against  it 
abated,  and  a  judgment  thereafter  rendered 
against  it  was  a  nullity ;  that  its  title  to  prop- 
erty ceased  to  exist,  and  all  legal  remedies  to 
enforce  debts  dne  by  or  to  it  became  extin- 
salsbed.  Bowe  v.  ICinnesota  Milk  Co.  44  Minn. 
460,  47  N.  W.  151. 
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The  rule  of  the  common  law  in  respect  of  the 
reversion  to  the  grantor  of  real  estate,  vesting 
in  the  Crown  of  personal  property,  and  ex- 
tinguishment of  debts  and  credits  of  corpora- 
tions when  they  were  dissolved,  had  its  origin 
when  corporations  were  either  municipal,  eccle- 
siastical, or  eleemosynary,  and  business  corpo- 
rations were  unknown.  There  were  no  stock- 
holders or  natural  persons  entitled  to  the  as- 
sets of  dead  corporations,  and,  as  in  the  case  of 
an  individual  dying  without  heirs,  the  person- 
alty went  to  the  King,  and  to  prevent  the  realty 
from  escheating  to  the  King  it  reverted  to  the 
donor,  upon  the  ground  that,  the  grant  being 
made  to  a  body  corporate  for  public  or  charit- 
able uses,  it  was  made  only  for  life.  Shayne  v. 
Evening  Post  Pub.  Co.  168  N.  Y.  70,  55  L.  R. 
A.  777,  85  Am.  St.  Rep.  654,  61  N.  E.  115. 

At  common  law  every  grant  of  land  to  a 
corporation  was  a  grant  for  life  of  the  body 
politic,  conferring  a  power,  of  alienation,  but 
coupled  with  a  reservation  of  the  reversion  if 
the  land  should  not  be  aliened  during  the  life 
of  the  corporation.  And  as,  by  statute,  the  com- 
mon law  of  Bnglsnd  in  all  its  parts,  where  not 
inconsistent  with  constitutional  and  statutory 
law,  was  adopted  and  continued  in  force  in 
South  Carolhia  the  legal  title  to  the  real  estate 
of  a  private  corporation  (not  a  moneyed  or 
trading  company)  reverted  upon  its  dissolution 
to,  and  vested  in,  the  grantor  or  his  heirs,  al- 
though the  conveyance  to  the  corporation  was 
in  fee.  St.  Philip's  Church  v.  Zion  Presby. 
Church,  28  S.  C.  297. 

The  common-law  rule,  whereby,  upon  the 
civil  death  of  a  corporation,  all  its  unsold  real 
estate  reverted  to  its  grantor,  all  its  personal 
estate  vested  in  the  state,  and  all  debts  due  to 
or  from  it  were  extinguished,  so  that  neither 
the  stockholders,  directors,  nor  trustees,  could 
recover  or  be  charged  with  the  debts  in  their 
natural  capacity,  was  applied  by  the  supreme 
court  of  Tennessee,  to  prevent  a  recovery  upon 
a  note  secured  by  a  deed  of  trust  executed  to 
the  Bank  of  Tennessee  after  the  charter  of  that 
corporation  had  expired.  White  v.  Campbell, 
5  Humph.  38. 

The  court  there  held  both  deed  and  note  in- 
operative and  void,  saying,  in  answer  to  the 
argument  that  the  maker  fairly  owed  the  debt, 
and  intended  to  secure  the  stockholders:  **We 
cannot  recognise  the  existence  of  stockholders 
of  a  defunct  corporation,  and  we  cannot  .  .  . 
go  behind  the  note  and  deed  to  hunt  for  a  dif- 
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and  in  law  a  divisible  contract,  contrary  to 
its  form,  and  recovery  is  allowed  for  such 
part  of  the  contract  as  has  been  performed, 
but  profits  which  would  have  arisen  from 
further  and  future  performance  are  denied 
and  refused.  Mumma  v.  Potomao  Co.  8  Pet. 
286,  8  L.  ed.  M7;  Fenton  v.  Clark,  11  Vt. 
657;  Fuller  v.  Broum,  11  Met.  440;  Ryan 
V.  Dayton,  25  Conn.  188,  65  Am.  Dec.  560; 
Willington  v.  West  Boylaton,  4  Pick.  101; 
Yerrington  v.  Oreene,  7  R.  I.  689,  84  Am. 
Dec.  678;  Stewart  v.  Loring,  6  Allen,  306, 
81  Am.  Dec.  747;  Knight  v.  Bean,  22  Me. 
531;  Merrill  v.  Suffolk  Bank,  31  Me.  57,  60 
Am.  Dec.  649;  Read  v.  Frankfort  Bank,  23 
Me.  821;  Farrow  v.  Wilson,  L.  R.  4  C.  P. 
744;  Taeker  v.  Shepherd,  6  Hurlst.  &  N. 
575;  Chamley  v.  Winatanley,  5  East,  266; 


Taylor  v.  Caldtcell,  3  Best  &  S.  826 ;  Rhodes 
V.  Forwood,  L.  R.  1  App.  Cas.  256 ;  Thumell 
V.  Balbemie,  2  Mees.  &  W.  786 ;  Brogden  v. 
Ifarrto**,  2  Scott,  703;  TToratey  v.  Wood, 
6  T.  R.  710;  Davison  v.  ifure,  3  Dougl.  28; 
Milner  v.  JtHeld,  5  Exch.  829;  Morgan  v. 
-Btrnie,  9  Bing.  672;  People  v.  ifanmn^,  8 
Cow.  297,  18  Am.  Dec.  451;  Carpenter  v. 
Stevens,  12  Wend.  589 ;  Wolfe  v.  Hoxoes,  24 
Barb.  174;  Fafcy  v.  yorth,  19  Barb.  341; 
Spalding  v.  iio^a,  71  N.  Y.  40,  27  Am.  Rep. 
7;  fiftwryw  V.  Vanderhilt,  73  N.  Y.  390: 
Smith  T.  Brady,  17  N.  Y.  173,  72  Am.  Dec. 
442;  Walker  v.  TttcArer,  70  111.  527;  Orr  v. 
Ward,  73  111.  318;  Hercules  Mut.  Life  Assur. 
Soc.  V.  Brinker,  77  N.  Y.  435.  By  far  the 
greater  number  of  these  cases  involve  con- 
tracts for  compensation  to  agents  and  serv- 


ferent  payee  and  a  different  cestui  que  trust 
from  that  mentioned  in  the  inetmment."  IlHd. 

On  the  dissolution  of  a  Tennessee  corporation 
its  real  estate  reverts  back  to  the  original 
grantor  or  his  heirs.  Acklin  v.  Paschal,  48 
Tex.  147,  Citing  White  v.  Campbell,  5  Humph. 
88. 

At  common  law,  npon  the  death  or  dissolu- 
tion of  a  corporation  its  real  property  reverted 
to  the  donors,  and  its  personal  property  escheat- 
ed to  the  King,  while  the  debts  due  to  and  from 
it  were  thereby  extinguished,  and  all  actions 
pending  for  or  against  it  abated.  Wallamet 
Falls  Canal  &  Lock  Co.  v.  Klttridge,  6  Sawy.  44. 

The  doctrine  of  the  common  law  as  to  the 
effect  of  the  dissolution  of  a  corporation  upon 
its  real  and  personal  property,  debts  and  cred- 
its, had  its  origin  when  corporations  were  either 
municipal  or  ecclesiastical,  and  were  dissolved 
tor  abuse  or  nonuae  of  their  powers.  Their  real 
estate,  which  usuaUy  was  acquired  as  a  dona- 
tion to  public  or  pious  uses,  was  held  to  revert, 
upon  the  cessation  of  the  use,  to  the  donors, 
and  their  personal  property  to  escheat  to  the 
King  for  want  of  owners.  In  these  cases  there 
were  no  stockholders  who  were  entitled,  equita- 
bly or  otherwise,  to  the  assets  of  dead  corpo- 
rations, and,  as  in  the  case  of  a  natural  person 
dying  without  heirs,  the  personalty  went  to  the 
King:  but,  to  prevent  the  real  estate  from  es- 
cheating to  the  Crown,  it  was  held  to  revert  to 
the  donor,  upon  the  theory  that  it  was  made 
over  to  the  corporation  only  for  its  life.   Ibid. 

VII.  Comment  and  criticism  concerning  it. 

According  to  the  old  settled  law  of  the  land, 
says  Kent  (Com.  %  83,  p.  307),  where  there  is 
no  special  statute  provision  to  the  contrary, 
i!ipon  the  civil  death  of  a  corporation  all  its  real 
estate,  remaining  unsold,  reverts  back  to  the 
original  grantor  and  his  heirs.  The  debts  due 
to  and  from  the  corporation  are  all  extin- 
guished. Neither  the  stockholders,  nor  the 
directors  or  trustees  of  the  corporation,  can  re- 
oover  those  debts,  or  be  charged  with  them  in 
their  natural  capacity.  All  the  personal  estate 
of  the  corporation  vests  in  the  people  as  suc- 
ceeding to  this  right  and  prerogative  of  the 
Crowu  at  common  law. 

It  is  observed,  la  the  appended  note  to  the 
10th  edition,  the  rule  of  the  common  law  has 
in  fact  become  obsolete  and  odious.  It  has  never 
been  applied  to  insolvent  or  dissolved .  moneyed 
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corporations  in  England.  The  sound  doctrine 
now  is,  as  shown  by  statutes  and  Judicial  deci- 
sions, that  the  capital  and  debts  of  banking  and 
other  moneyed  corporations  constitute  a  trust 
fund  and  pledge  for  the  payment  of  creditors 
4cd  slocV.holders ;  and  a  court  of  equity  will 
lay  hold  cf  the  fund,  and  see  that  it  Is  duly 
coI!ei'ted  and  applied. 

And  In  Hightower  v.  Thornton,  8  Oa.  486, 
52  Am.  Dec.  412,  Lumpkin,  J.,  quotes  Chancel- 
lor Kent  approvingly  as  having  given  his  pro- 
fessional opinion,  which  was  read  on  the  argu- 
ment of  Nevitt  V.  Bank  of  Port  Gibson,  6 
Smedes  &  M.  613,  in  which  '*he  asserts  that 
there  is  not  an  instance  in  the  English  law  in 
which  the  funds  of  an  insolvent  or  forfeited 
moneyed  institution  have  been  permitted  to  be 
abandoned,  and  creditors  denied  redress  and 
payment  out  of  them;  and  he  adds  that,  to 
permit  the  odious  and  obsolete  doctrine  of  an- 
cient date,  before  moneyed  institutions  were  in- 
troduced, to  be  now  applied  to  the  dissolution 
of  a  bank,  perhaps  by  its  own  mismanagement 
and  abuse,  so  that  all  its  assets  were  to  be  con- 
sidered as  dispersed  to  the  wind,  without  any 
owner  or  power  any  where  to  collect  and  Justly 
apply  them,  would  be  a  disgrace  to  any  civil- 
ized state." 

Of  the  doctrine  of  the  common  law  as  stated 
in  the  text-books,  Campbell,  J.,  of  the  United 
States  Supreme  Court,  remarked  that  **the  con- 
sequences are  visited  without  any  discrimina- 
tion ;  the  losses  are  imposed  upon  those  who  are 
not  blameworthy,  and  the  benefits  are  accumu- 
lated upon  those  who  are  without  desert. '** 
Bacon  v.  Robertson,  18  How.  480,  15  L.  ed. 
499. 

According  to  common-law  principles  the  debts 
of  a  corporation  either  to  it  or  from  it  are  ex- 
tinguished by  its  dissolution ;  nor  are  Its  mem- 
bers liable  in  their  individual  characters  for 
any  part  of  its  debts.  Its  lands  revert  to  the  don- 
ors. Its  personalty  goes  to  the  commonwealth. 
"If  these  things  be  so  (and  there  is  no  rea- 
sonable doubt  about  It),  they  are  grossly  an- 
Just,"  said  Tucker,  P.,  for  the  Virginia  coart 
of  appeals,  in  1836.  *'It  cannot  l>e  Just  that  the 
members  of  a  Joint-stock  company  should  for- 
feit their  property  to  the  commonwealth  by  the 
expiration  of  their  charter.  It  cannot  be  Just 
that  the  land  which  they  have  purchased  and 
paid  for  should  revert  to  the  grantor,  who  has 
already  received  value  for  it.  It  cannot  be  Just 
that  those  who  are  Indebted  to  the  corpocatloB 
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ants,  in  which  no  demand  for  money  laid  out 
and  expended  in  preparation  for,  and  exeou- 
tion  of,  the  contract  was  made  or  could  have 
been  set  up.  Hence  in  none  of  them  is  that 
question  passed  upon.  The  doctrine  of  the 
case  of  People  t.  Qlohe  Mut.  L.  Ins,  Co.  91  N. 
Y.  174,  is  examined,  and  repudiated  as  un- 
sound, and  at  variance  with  the  principles 
of  law  in  Roaenbaum  v.  United  States  Credit 
System  Co.  61  N.  J.  L.  543,  40  Atl.  501. 
Speaking  for  the  court.  Chancellor  McGill 
said:  "It  appears  to  us  that  the  material 
fact  that  the  corporation  defendant  is  a 
stock  company,  and  that  its  capital  stands 
aa  a  trust  fund  for  the  payment  of  its  debts, 
is  lost  sight  of.  Such  a  company  may  be- 
come insolvent,  and  its  charter  may  be  for- 
feited, when  its  assets  may  be  more  than 


sufficient  to  pay  its  debts.  Everyone  who 
deals  with  such  a  corporation  does  so  in 
view  of  the  trust  fund  its  capital  provides, 
and  the  security  that  fund  is  intended  to 
afford.  The  stockholders  who  provide  the 
fund  invite  confidence  because  of  it,  that 
through  such  confidence  their  venture  may 
be  profitable  to  them.  The  mere  statement 
of  this  situation  makes  conspicuous  the  inn 
justice  of  any  course  of  reasoning  which 
will  return  to  the  stockholders  their  capital 
before  satisfaction  of  all  losses  induced  by 
faith  in  it  shall  be  made.  The  state  ere' 
ates  corporations,  and  requires  of  them  the 
provision  of  such  a  trust  fund,  and,  when  it 
destroys  their  cprporate  existence,  natural 
justice  requires  that  it  shall  provide  for  dis- 
tribution of  the  fimdf  so  that  no  part  of  it 


(a  bank,  for  instance)  should  be  absolved  from 
their  engagements ;  and  stlU  less  that,  by  a  for^ 
feitnre  of  its  charter,  those  to  whom  it  Is  in- 
debted Bhoald  lose  their  just  demands."  Rider 
T.  Nelson  ft  A.  Union  Factory,  7  Leigh,  154,  80 
Am.  Dec.  405. 

The  doctriDe  that  the  debts  of  a  corporation 
both  to  and  from  it  are  extinguished  by  its  dis- 
solution is  odious.  A  majority  of  the  American 
states  have,  by  enlightened  legislation,  inter- 
posed to  prevent,  to  ward  off,  the  iniqyitous 
consequence  of  this  common-law  rule,  the  ex- 
istence of  which  is  a  disgrace  to  a  civilized 
state.  Such  is  the  rule,  however,  but  a  court 
is  not  called  upon  to  extend  it  one  Jot  or  tittle 
beyond  the  reason  which  gave  it  birth.  Thorn- 
ton V.  Lane,  11  Ga.  459. 

When  a  corporation  is  dissolved  by  having 
lived  out  its  term,  and  there  is  no  savhig 
statute,  following  the  rule  of  the  common  law 
its  real  estate  reverts  to  the  grantor,  its  per- 
sonal property  goes  to  the  state,  and  its  choses 
in  action,  debts,  etc.,  are  extinguished.  Fox  v. 
Horah,  36  N.  C.  (l.Ired.  Eq.)  858,  36  Am. 
Dec.  48. 

Judge  Thompson  (5  Thomp.  Corp.  i  6720) 
referred  to  this  decision  as  being  **in  accordance 
with  the  barbarous  rule  of  the  common  law;" 
and  said  it  was  "probably  the  last  case  of  its 
kind.'* 

But  its  doctrine  was  reiterated  and  applied 
more  than  twenty  years  later  (1863)  in  the 
case  of  Malloy  v.  Mallett,  69  N.  C.  (6  Jones, 
Eq.)  345. 

Later,  however  (1879),  the  court  virtually 
repudiated  the  doctrine.  Speaking  of  these  de- 
cisions, it  said  that  they  were  made,  and  their 
concinsions  were  reached,  after  full  discussion 
and  careful  consideration  by  able  Jurists,  and 
its  reluctance  to  disturb  them  after  so  long 
an  acquiescence  by  the  profession  could  be  over- 
come only  by  the  clearest  convictions  of  their 
error.  But,  It  was  added,  they  rested  upon 
strictly  legal  principles,  well  settled  by  au- 
thority, and  carried  to  logical  results;  and  a 
remedy  existed  in  calling  in  to  exercise,  in  be- 
half of  creditors  and  others  interested,  the 
equitable  Jurisdiction  of  the  court.  And,  re- 
garding the  debts  and  other  property  of  the  dis- 
solved corporation  as  the  property  of  its  cred- 
itors, a  court  of  equity  would  reach  forth  and 
gather  up  and  collect  the  assets  though  there 
were  no  legal  owner,  and  would  distribute  them 
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to  creditors  first  and  stockholders  afterwards. 
Yon  Qlahn  v.  De  Rosset,  81  N.  C  467. 

And  finally  (1897)  the  doctrine  was  emphat- 
ically repudiated,  and  the  decision  in  Fox  v. 
Horah,  36  N.  C.  (1  Ired.  Eq.)  368,  36  Am.  Pec. 
48,  8upra,  expressly  overruled ;  and  it  was  ques- 
tioned whether  the  common  law  ever  really 
sanctioned  a  rule  so  plainly  '*not  founded  upon 
Justice  and  reason,  nor  approved  by  experi- 
ence." Wilson  V.  Leary,  120  N.  C.  90,  38  L.  B. 
A.  240,  68  Am.  St.  Rep.  778,  26  S.  E.  630. 

The  case  of  Fox  v.  Horah,  36  N.  C.  (1  Ired. 
Eq.)  368,  36  Am.  Dec.  48,  was  fully  analysed, 
explained,  distinguished*  and  circumscribed  in 
Moultrie  v.  Smiley,  16  6a.  289. 

Mr.  Cook  (2  Corp.  5th  ed.  i  641),  adveiting 
to  the  alleged  common-law  doctrine  that,  upon 
the  dissolution  of  a  corporation,  all  its  assets 
belonged  to  the  state,  and  all  its  debts  were  can- 
celed, and  its  acceptance  in  text-books  and  deci- 
sions for  more  than  a  century,  says  that,  never- 
theless, the  courts  uniformly  refused  to  apply 
it,  and  resorted  to  various  devices  and  fictions 
to  avoid  doing  so ;  and  finally,  in  1899,  an  Eng- 
lish court,  Jn  the  case  of  Re  Higginson  [1899J 
1  Q.  B.  325,  deni^d  that  such  doctrine  ever  was 
the  common  law,  and  showed  that  in  the  17th 
and  18th  centuries  many  corporations  were 
dissolved,  and  In  no  single  case  was  such  doc- 
trine ever  applied. 

The  authorities  for  the  proposition  that,  on 
the  dissolution  of  a  corporation,  aggregate  debts 
due  to  or  from  it  are  extinguished,  says  Wright, 
J.,  of  the  English  Queen's  bench,  in  the  case  to 
which  Mr.  Cook  referred,  are  by  no  means  clear 
or  satisfactory.  In  1  Bl.  Com.  484,  and  in  2 
Eyd,  Corporations,  516,  and  in  Grant,  Corpo- 
rations, 303,  such  a  proposition  is  stated,  but 
in  terms  wliich  suggest  that  no  more  is  meant 
than  that  after  the  dissolution  the  individuals 
who  were  members  or  officers  of  the  corpora- 
tion cannot  sue  or  be  sued  in  respect  of  its 
rights  or  obligations;  and  this  is  all  that  is 
established  by  the  cases  there  cited.  The  Amer- 
ican decision  in  the  case  of  Bank  of  VIncennes 
V.  Slate,  1  Blackf.  267,  12  Am.  Dec.  234,  relies 
on  these  authorities  as  supporting  the  general 
proposition,  but  it  does  not  advert  to  this  quali- 
fication, or  add  new  references  to  authority,  and 
the  authorities  cited  do  not  in  any  way  support 
the  proposition,  except  as  qualified.  Grant  is 
explicit  in  the  same  case,  but  does  not  refer  to 
any  authority  which,  so  far  as  I  can  see,  has 
any  bearing  on  the  matter.   Xor  do  the  old  au- 


134 


West  Vibginia  Supbeme  Coubt  of  Appeals^ 


Aps., 


shall  be  returned  to  those  who  offer  it  as  se- 
curity for  the  action  of  others,  until  the 
latter  shall  have  all  the  protection  against 
loss  in  their  undertaking  that  it  is  capable 
of  affording." 

Other  cases  more  analogous  to  the  one 
•now  under  consideration  hold  that  the  effect 
of  the  dissolution  of  a  corporation  upon  un- 
expired or  executory  contracts  is  to  excuse 
further  performance  and  render  them  nuga-i 
tory  as  to  so  much  as  remains  unperformed, 
but  to  entitle  the  obligee  to  damages  for  the 
breach  of  the  contract  to  be  paid  out  of  the 
assets  of  the  dissolved  corporation.  10  Gyc. 
Law  &  Proc.  p.  1312.  Thus,  in  Sohleider  v. 
Dielman,  44  La.  Ann.  463,  10  So.  034,  the 
court  held  the  dissolution  of  the  corpora- 
tion to  be  a  breach  of  the  contract,  giving 


the  other  party  the  right  to  recover  what 
he  has  already  expended  toward  the  per- 
formance of  it  and  the  profits  which  he 
would  have  realized  by  performance.  Re 
Wiltshire  Iron  Co.  L.  R.  3  Gh.  443,  holds 
that  where  a  sale  of  personal  property  has 
been  made  by  a  corporation  which  is  dis- 
solved before  delivery  of  the  property,  the 
purchaser  has  a  valid  claim  for  damages 
for  the  breach  of  the  contract,  payable  out 
of  the  assets  of  the  company.  In  Spader  v. 
Mural  Deooration  Mfg.  Co.  47  N.  J.  £q.  18, 
20  Atl.  378,  it  is  held  that  where  a  person 
was  employed  by  a  corporation  for  a  term  of 
years  for  a  Axed  salary,  and  before  the  ex- 
piration of  the  term  the  corporation  became 
insolvent,  and  a  receiver  was  appointed  to 
wind  up  Its  affairs,  the  employee  was  en- 


thorltles  as  to  the  effect  of  dissolatlon  of  mu- 
nicipal and  other  corporations  add  anything  de- 
cisive to  the  question.  In  the  17th  and  18th 
centuries  corporations  aggregate  constituted  by 
charter  or  letters  patent  were  numerous,  and 
questions  frequently  occurred  as  to  the  effect 
upon  their  rights  and  obligations  of  dissolu- 
tion, revival,  and  reincorporation  with  or  with- 
out change  of  name  or  constitution.  I  cannot 
find  tliat  in  any  case  the  rights  or  obligations 
of  a  corporation  were  held  to  be  affected  by  a 
technical  dissolution.  Nor,  on  the  other  hand, 
can  I  find  a  case  in  which  such  a  question  has 
been  decided  where  the  corporation  had  not 
been  revived,  or  some  provision  made  by  statute 
or  charter  with  reference  to  its  obligations. 
Re  HiggtaiBOn  [1800]  1  Q.  B.  325. 

There  is  in  the  opinion  of  Lumpkin,  J.,  in 
Moultrie  v.  Smiley,  16  Ga.  280,  a  very  full  and 
learned  examination  into  the  origin,  reason  for, 
extent  and  limitations  of  the  rule  that  debts 
due  to  and  from  a  corporation  are  extinguished 
by  its  dissolution.  It  is  too  long  to  give  here  in 
ewienso,  and  cannot,  without  sacrifice,  be  ab- 
stracted. The  reader  will  do  well  to  supplement 
this  note  by  perushig  it. 

VIII.  The  truet'fvnd,  or  "AmeiHoan,"  doctrine. 

The  trust-fund  doctrine,  called  frequently  the 
''American"  doctrine,  was  formulated  by  Mr. 
Justice  Story. 

'*It  appears  to  me,*'  said  that  jurist  in  Wood 
T.  Dummer,  8  Mason,  308,  Fed.  Cas.  No.  17,044, 
''very  clear  upon  general  principles,  as  well  as 
the  legislative  intention,  that  the  capital  stock 
of  banks  is  to  be  deemed  a  pledge  or  trust  fund 
for  the  payment  of  the  debts  contracted  by  the 
bank.  ...  To  me  this  point  appears  so 
plain  upon  principles  of  law,  as  well  as  common 
sense,  that  I  cannot  be  brought  into  any  doubt 
that  the  charters  of  our  banks  make  the  capital 
stock  a  trust  fund  for  the  payment  of  all  the 
debts  of  the  corporation.*' 

And,  in  conformity  with  these  views,  he  held 
that  the  capital  stock  of  a  bank  is  a  trust  fund 
for  creditors,  and,  upon  the  division  of  it,  the 
stockholders  take  it  subject  to  all  the  equities 
attached  to  it.  They  are  privies  to  the  trust, 
and  receive  it  eum  onere.    Jhid. 

And,  on  the  dissolution  of  a  banking  corpora- 
tion, the  bill  holders  and  the  stockholders  have 
each  equitable  claims,  but  those  of  bill  holders 
possess  a  prior  exclusive  equity.  lUd. 
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The  idea  that  the  property  of  insolvent  cor- 
porations is  held  by  them  in  trust  for  creditors. 
— ^is  a  tmst  estate  in  their  hands, — and  to  be 
administered  by  chancery  as  such,  Is  said  to 
have  originated  in  a  dictum  of  Story,  J.,  in 
Wood  V.  Dunmier,  8  Mason,  808,  Fed.  Cas.  No. 
17,944,  and  to  have  no  existence  at  common 
law.  It  has  not  been  adopted  in  England,  but  is 
distinctly  a  creature  of  some  courts  in  this 
country,  and  is  styled  the  "American  doctrine." 
O'Bear  Jewelry  Co.  v.  Tolfer,  106  Ala.  205,  28 
L.  R.  A.  707,  G4  Am.  St.  Rep.  81,  17  Bo.  62S. 

The  trust-fund  doctrtaie  Is  usually  stated  in 
the  decisions  in  terms  quite  broad  and  general. 
Thus : — 

The  property  of  an  Insolvent  trading  corpo- 
ration while  under  the  control  of  its  officers 
being  a  trust  fund  in  their  hands  for  the  bene- 
tlt  of  its  creditors,  a  court  of  equity,  which 
never  allows  a  trust  to  fail  for  want  of  a  trus- 
tee, will  see  to  the  execution  of  the  trust,  al- 
though by  the  dissolution  of  the  corporation  the 
legal  title  to  its  property  has  been  dianged. 
Curran  v.  Arkansas,  15  How.  304,  14  L.  ed. 
705. 

In  contrast  to  the  rule  of  the  common  law,  the 
rule  In  equity  was  that  while,  upon  dissolution, 
a  corporation  ceased  to  exist,  yet  its  property 
was  impressed  with  a  trust  in  favor  of  Its 
creditors  and  stockholders  as  beneficiaries, 
whose  Interests  equity  would  protect  by  ap- 
pointing a  trustee  if  necessary  to  execute  the 
trust.  Bowe  v.  Minnesota  Milk  Co.  44  Minn. 
460,  47  N.  W.  161. 

When  a  corporation  is  dissolved,  discontinues 
Its  business,  makes  a  general  assignment,  or 
does  any  other  act  indicating  positive  insol- 
vency, its  property  thereafter  is  affected  by  an 
equitable  lien  or  trust  for  the  benefit  of  all  its 
creditors,  and  these  may  individually  be  re- 
strained by  injunctions  against  appropriating 
the  corporate  assets  to  the  pajment  of  their 
claims.  M'Claren  v.  Union  Roller  Mills  &  Eleva- 
tor Co.  95  Tenn.  696,  85  8.  W.  88. 

It  is  well  settled  that  the  property  of  a  cor- 
poration is  a  trust  fund  in  the  hands  of  its 
directors  for  the  benefit  of  creditors  and  stock- 
holders,— that  Is,  to  the  extent  of  preventlnfr 
the  directors  from  dealing  with  it  to  their  own 
advantage,  or  in  disregard  of  the  rights  of  the 
creditors  and  stockholders.  Goodin  v.  Cincin- 
nati &  W.  Canal  Co.  18  Ohio  St  169,  98  Am. 
Dec.  95. 

In  the  view  of  equity  the  property  of  a  dis- 
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titled  to  damages  for  the  breach  of  his  con- 
tract,  payable  pro  rata  out  of  the  assets  in 
the  hands  of  the  receiver. 

In  treating  of  this  subject,  Cook  on  Cor- 
porations, §  641,  says:  "It  was  formerly  be- 
lieved to  be  the  common  law  that  upon  the 
dissolution  of  a  corporation  all  its  assets 
belonged  to  the  state,  and  all  its  debts  were 
canceled,  and  that  the  creditors  were  not 
entitled  to  anything  from  the  assets.  This 
remarkable  theory  has  been  stated  and  re- 
stated in  text-books  and  decisions  of  the 
eourts  for  over  one  hundred  years.  It  is 
found  in  Blackstone's  Commentaries  and  in 
the  old  works  of  Kyd  on  Corporations  and 
Grant  on  Corporations.  The  courts,  however, 
while  upholding  the  rule  theoretically,  have 
4]uite  uniformly  refused  to  apply  such  a 


doctrine,  and  have  invented  various  theo- 
ries, fictions,  and  arguments  for  avoiding 
this  supposed  doctrine  of  the  common  law. 
Finally,  in  1899,  an  English  court  denied 
that  the  common  law  ever  countenanced 
such  confiscation,  and  showed  that  in  the 
seventeenth  and  eighteenth  centuries  many 
corporations  were  dissolved,  and  that  in  not 
a  single  case  was  any  such  doctrine  applied. 
It  again  may  be  said  that,  although  the 
common  law  has  its  reproaches,  this  is  not 
one  of  them.  The  American  courts  have  al- 
ways refused  to  follow  the  supposed  com- 
mon-law rule  on  this  subject."  The  same 
work  says,  at  S  042:  ''As  already  seen,  the 
old  rule  that  upon  dissolution  all  debts  by 
or  to  the  corporation  are  rendered  unen- 
forceable is  no  longer  the  law.   It  has  been 


solved  corporation  constitutes  a  trnst  fond 
pledged  to  the  payment  of  eredltora  and  stock- 
holders. Brongbton  v.  Pensacola,  98  U.  8.  266, 
28  L.  ed.  806. 

The  property  of  an  Insolvent  corporation  con- 
stltntes  a  trnst  fnnd  pledged  to  the  payment  of 
all  Its  debts  equally  and  ratably.  Butler  v. 
Cockrlll,  20  a  C  A.  122,  86  U.  S.  App.  702, 
73  Fed.  945. 

It  Is  a  very  plain  proposition  that  the  stock 
and  property  of  every  corporation  are  to  be  re- 
garded as  a  trost  fnnd  for  the  payment  of  Its 
debts,  and  Its  creditors  have  a  Hen  and  the 
rlg^t  to  priority  of  payment  over  any  stock- 
holder. Bartlett  v.  I>rew,  57  N.  Y.  587,  Fol- 
lowed hi  Hastings  v.  Drew,  76  N.  Y.  9. 

In  Nevltt  V.  Bank  of  Port  Gibson,  6  Smedes 
&  M.  518,  said  Lnmpkln,  J.,  of  the  supreme 
court  of  Georgia,  "nearly  all  the  learning  on 
this  subject  was  exhausted,  it  having  been  twice 
argued  with  singular  diligence  and  ability.  And 
there,  as  everywhere  else  where  the  question 
has  been  raised,  a  majority  of  the  court  held 
that  the  property  and  debts  due  to  and  belong- 
tng  to  the  bank  was  a  trust  fund  subject  to  the 
cognizance  and  control  of  a  court  of  equity  for 
the  benefit  of  creditors.  Hlghtower  v.  Thorn- 
ton, 8  Oa.  486,  52  Am.  Dec  412. 

The  authorities  are  uniform  that.  In  case  a 
corporation  Is  Insolvent,  its  directors  and  offi- 
cers are  trustees  for  Its  creditors,  and  must 
manage  Its  property  and  assets  with  strict  re- 
gard to  their  Interests,  and,  if  they  themselves 
are  creditors,  they  cannot  secure  any  prefer- 
ence or  advantage  over  other  creditors  while 
managing  the  insolvent  corporation.  Haywood 
r.  Lincoln  Lumber  Co.  64  Wis.  639,  26  N.  W. 
184. 

The  assets  of  an  insolvent  corporation  are  a 
trust  fund  for  the  benefit  of  creditors  and  stock- 
holders   Bands  V.  Klmbark,  27  N.  Y.  148. 

While  a  corporation  continues  solvent,  its 
officials  are  agents  or  trustees  for  its  share- 
holders, but  owe  duty  or  obligation  to  none  oth- 
ers. But  the  moment  a  corporation  becomes  in- 
solvent Its  assets  must  be  regarded  as  a  trust 
fund  for  the  payment  of  all  its  creditors,  and 
the  directors  occupy  the  position  of  trustees, — 
a  fiduciary  relation  which  forbids  them  to  take 
the  trust  property  and  apply  it  to  the  payment 
of  corporate  debts  due  to  themselves.  Beach  v. 
MUIer,  180  111.  162,  17  Am.  St.  Bep.  291,  22 
N.  B.  464. 

A  corporation  being  Insolvent  and  ceasing  to 
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prosecute  the  bustaiess  for  which  It  was  creat- 
ed. Its  assets  become  a  trust  fund  In  the  hands 
of  Its  directors,  to  be  used  by  them  in  payhig 
the  corporate  creditors.  Stough  v.  Ponca  Mill 
Co.  54  Keb.  500,  74  N.  W.  868. 

The  assets  of  a  corporation  are  a  trust  fund 
for  the  payment  of  Its  debts,  upon  which  cred- 
itors have  an  equitable  lien,  as  against  both 
stockholders  and  all  transferees,  except  those 
purchasing  In  good  faith  and  for  value.  Cole  v. 
Mlllerton  Iron  Co.  183  N.  Y.  164,  28  Am.  St. 
Rep.  615,  80  N.  B.  847. 

Nothing  is  better  settled  than  that  the  assets 
of  an  Insolvent  corporation  are  a  fund  for  the 
payment  of  its  debts.  The  holders  of  such  prop- 
er^ take  it  charged  with  a  trust  In  favor  of 
such  creditors,  which  a  court  of  equity  will  en- 
force. ShamokUi  Valley  ft  P.  B.  Co.  v.  Malone, 
85  1>a.S5. 

The  settled  law  of  Tennessee  is  declared  to 
be  that  the  assets  of  an  Insolvent  corporation 
become,  from  the  date  of  Its  assured  Insolvency, 
a  fixed  trust  fund  for  the  equal  i^ro  rata  distri- 
bution among  its  creditors,  unless  otherwise 
provided  by  law  or  fixed  by  a  valid  contract. 
Tradesman  Pub.  Co.  v.  Knoxvllle  Car  Wheel 
Co.  05  Tenn.  684,  81  L.  R.  A.  598,  49  Am.  St. 
Rep.  948,  82  8.  W.  1097. 

When  an  Insolvent  corporation  ceases  to 
carry  on  its  business,  and  by  a  conveyance  of 
all  Its  property  Incapacitates  itself  from  con- 
tinuing business,  the  law  makes  its  assets  a 
trust  fund  for  the  benefit  of  all  its  creditors 
without  preference.  Lyons-Thomas  Hardware 
Co.  V.  Perry  Stove  Mfg.  Co.  86  Tex.  148,  22  L. 
R.  A.  802,  24  S.  W.  16,  88  Tex.  468,  27  8. 
W.  100. 

In  equity  the  capital  stock  of  a  corporation 
is  regarded  as  a  trust  fund  for  the  pajment  of 
debts.  The  creditors  have  a  Hen  upon  It  which 
is  prior  in  point  of  right  to  any  claim  which 
the  stockholders  as  such  can  have  upon  It ;  and 
courts  will  be  astute  to  detect  and  defeat  any 
scheme  or  device  which  is  calculated  to  with- 
draw this  fund,  or  In  any  way  to  place  it  beyond 
the  reach  of  creditors.  Crandall  v.  Lincoln,  52 
Conn.  73.  94,  52  Am.  Rep.  560. 

This  Is  the  settled  law.  Buck  v.  Ross,  68 
Conn.  29,  57  Am.  St.  Rep.  60,  85  Atl.  763. 

The  capital,  unpaid  subscriptions  to  the  capi- 
tal stock,  and  the  liability  of  holders  of  paid- 
up  stock  to  pay  an  additional  amount  equal  to 
the  par  value  of  their  stock,  are  all  parts  of  a 
trust  estate  sacredly  pledged  for  the  security  of 
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held  that  the  liability  of  a  corporation  to 
deliver  goods  according  to  an  executory  con- 
tract ceases  upon  such  corporation  passing 
into  the  hands  of  a  receiver,  where  the  re- 
ceivership was  accompanied  by  the  usual  in- 
junction against  the  further  transaction  of 
business  by  the  insolvent  corporation.  This 
conclusion  is  arrived  at  on  the  theoiy  that 
the  failure  to  perform  was  due  to  the  opera- 
tion of  law,  and  hence  that  no  damages 
could  be  recovered  for  breach  of  the  con- 
tract. The  better  rule,  however,  is  that, 
even  at  common  law,  the  obligations  of  a 
corporation  do  not  oease  by  reason  of  its 
dissolution.  The  dissolution  of  a  company 
does  not  put  an  end  to  its  executory  contract 
to  employ  a  person,  nor  obligations  which 
were  created  for  a  period  longer  than  the 


duration  of  the  corporate  charter.  Where 
a  corporation  is  dissolved  before  a  lease  tak- 
en by  it  runs  out,  the  lessor  may  hold  its 
assets  liable  for  the  breach  of  contract. 
Where  a  receiver  is  appointed,  he  generally 
finds  a  number  of  executory  contracts  in 
force, — contracts  of  employment,  or  for 
rental  of  premises,  or  for  purchases  of  ma- 
terial, etc.  He  then  must  decide  whether 
he  wishes  to  adopt  any  of  these  contracts  as 
his  own.  If  he  does  not  adopt  a  particular 
contract,  then  that  contractor  has  no  pre- 
ferred claim  against  the  receiver,  as  a  part 
of  the  receiver's  expenses  or  disbursements, 
but  has  merely  a  claim  against  the  corpora- 
tion and  its  general  assets,  and  this  claim 
may  be  for  past  sums  due  or  for  breach  of 
contract,  or  both.  On  the  other  hand,  if  the 


the  creditors  of  a  national  hanking  association 
organised  under  the  national  banking  acts. 
Stuart  V.  Hayden»  18  C  C.  A.  618,  86  U.  S.  App. 
462,  72  Fed.  402. 

The  law  is  that,  when  a  corporation  Is  in- 
solvent, its  capital  is  a  trust  fnnd  for  the  pay- 
ment of  its  debts.  Hence,  a  director  who  Is  a 
creditor  upon  a  pre-existing  debt  cannot  take 
advantage  of  his  superior  Information  to  secure 
his  demand  In  preference  to  other  creditors. 
Hill  V.  Pioneer  Lumber  Co.  113  N.  C.  178,  21 
L.  R.  A.  560,  87  Am.  St  Rep.  621,  18  S.  B. 
107. 

The  capital  stock  and  profits  of  a  dissolved 
corporation  should  be  regarded  as  a  trast 
fund  for  the  payment  of  Its  debts  and 
liabilities,  and  the  stockholders  are  only  en- 
titled to  such  surplus  as  remains  after  their 
payment.    Dudley  v.  Price,  10  B.  Mon.  84. 

When  a  state  becomes  the  sole  stockholder  In 
a  corporation  chartered  by  It  for  trading  pur- 
poses, and  such  corporation  becomes  insolvent, 
the  state,  upon  taking  the  corporate  property, 
does  so  as  stockholder,  and  not  as  sovereign, 
and  takes  such  property  charged  with  a  trust 
In  favor  of  the  corporate  creditors.  Curran  v. 
Arkansas,  15  How.  304,  14  L.  ed.  705. 

The  obligations  of  Its  contracts  survive  the 
dissolution  of  a  corporation,  and  its  creditors 
may  enforce  their  claims  against  any  property 
belonging  to  the  corporation  which  has  not 
passed  to  bona  fide  purchasers,  but  Is  still  held 
In  trust  for  the  company  or  its  stockholders  at 
the  time  of  Its  dissolution,  In  any  mode  per- 
mitted by  law.  Mumma  v.  Potomac  Co.  8  Pet. 
286,  8  L.  ed.  945. 

Its  debts  survive  the  dissolution  of  a  corpo- 
ration, and  creditors  may  enforce  their  claims 
against  any  property  belonging  to  the  corpora- 
tion which  has  not  passed  Into  the  hands  of  a 
bona  fide  purchaser;  for  such  property  will  be 
held  affected  with  a  trust  primarily  for  the 
creditors  of  the  company.  Howe  v.  Robinson, 
20  FU.  852.      . 

By  the  old  common  law  a  dissolution  of  a 
corporation  extinguished  its  debts ;  but  in  such 
cases  courts  of  equity  consider  the  property  and 
effects  a  trust  fund  for  the  payment  of  credit- 
ors, and  shareholders  Into  whosesoever  hands 
they  come  subject  to  such  a  trust.  Powell  v. 
North  Missouri  R.  Co.  42  Mo.  68. 

But  such  statements  require  great  modifica- 
tion. 

The  property  of  a  corporation  Is  only  a  trust 
69  L.  R.  A. 


fund  for  the  payment  of  Its  debts  in  the  \ 
that,  when  the  corporation  Is  lawfully  dis- 
solved, and  all  its  business  wound  up,  or  whm 
It  Is  Insolvent,  all  Its  creditors  are  entitled,  in 
equity,  to  have  their  debts  paid  out  of  the  cor- 
porate property  before  any  distribution  thereof 
among  the  stockholders.  Wabash,  St.  L.  &  P. 
R.  Co.  V.  Ham,  114  U.  S.  587,  29  L.  ed.  235,  5 
Sup.  Ct.  Rep.  1081. 

That  the  property  of  an  insolvent  corpora- 
tion Is  a  trust  fund  for  the  benefit  of  its  cred- 
itors is  true  only  In  the  sense  that,  after  a 
court  of  equliy  has  duly  acquired,  by  virtue  of 
some  independent  general  equitable  principle. 
Jurisdiction  to  administer  corporate  assets.  It 
will  administer  them  for  the  benefit  of  all  cred- 
itors equally.  O'Bear  Jewelry  Co.  v.  Volfer, 
106  Ala.  206,  28  L.  R.  A.  707,  54  Am.  St.  Rep. 
31,  17  So.  525. 

The  cases  of  Gibson  v.  Trowbridge  Furni- 
ture Co.  96  Ala.  857,  11  So.  865;  Goodyear 
Rubber  Co.  v.  George  D.  Scott  Co.  96  Ala.  439. 
11  So.  870,  and  Corey  v.  Wadsworth,  99  Ala. 
68,  23  L.  R.  A.  618,  42  Am.  St  Rep.  29,  11  So. 
350,  in  so  far  as  they  decided  anything  beyond 
the  point  that  the  transfer  by  the  ofScers  of 
a  corporation  of  corporate  assets  to  pay  corpo- 
rate debts  upon  which  such  officers  were  second- 
arily liable  constituted,  as  respected  other  cor- 
porate creditors,  a  fraudulent  preference,  and 
was  therefore,  as  to  such  creditors,  void,  were 
overruled  by  the  decision  In  0*Bear  Jewelry  Co. 
V.  Volfer,  106  Ala.  205,  28  L.  R.  A.  707,  64 
Am.  St.  Rep.  81,  17  So.  525;  and  the  proposi- 
tion that  the  assets  of  a  corporation  become  a 
trust  fund  for  the  benefit  of  creditors,  and  are 
beyond  the  power  of  disposition  or  control  of 
the  governing  directors  whenever  and  as  soon 
as  the  corporation  becomes  Insolvent ;  and  that 
mere  corporate  Insolvency  gives  a  court  of 
equity  jurisdiction  to  administer  the  assets  as 
trust  property, — was  there  distinctly  negatived. 

The  general  doctrine  that  the  property  of  a 
corporation  Is  a  trust  fond  for  the  payment  of 
its  debts  only  means  that  the  property  must  be 
first  appropriated  to  the  payment  of  corporate 
debts  before  any  portion  of  it  can  be  distributed 
to  the  stockholders.  It  does  not  mean  that  the 
property  is  so  affected  by  the  Indebtness  that 
It  cannot  be  sold,  transferred,  or  mortgaged  in 
good  faith  and  for  value,  except  subject  to  the 
liability  of  being  appropriated  to  pay  that  In- 
debtedness. Fogg  V.  Blair,  133  U.  S.  534,  38 
L.  ed.  721,  10  Sop.  Ct.  Rep.  338. 
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receiver  does  adopt  the  oontract,  then,  as 
to  sums  beeoming  due  before  such  adoption, 
the  contractor  is  a  general  creditor  only, 
but,  as  to  sums  becoming  due  after  such 
adoption,  they  are  a  part  of  the  receiver's 
expenses  or  disbursements,  and  must  be 
paid  as  such.  The  law  is  clear  that  a  re- 
ceiver may  refuse  to  carry  out  an  executory 
contract  of  the  corporation.  A  receiver  has 
no  power,  however,  to  cancel  a  lease,  except 
as  to  his  own  liability." 

Upon  this  question,  the  language  of  §  59 
of  chapter  53  of  the  Code  of  1899  has  im- 
portant bearing.  It  says  the  property  and 
assets  of  a  dissolved  corporation,  whatever 
the  cause  or  manner  of  its  dissolution  may 
be,  shall  be  subject  to  the  payment  of  the 
liabilities  of  the  corporation.  This  language 


is  much  broader  than  that  of  the  New  Jer- 
sey statute,  which  only  directs  the  payment 
of  the  debts  of  the  corporation  out  of  its 
assets,  and  under  which  the  courts  of  that 
state  give  damages  on  executory  contracts 
rendered  impossible  of  performance  by  rea- 
son of  dissolution.  As  has  been  stated,  the 
oontract  is  not  invalid,  everything  done  un- 
der it  is  in  part  performance  thereof,  and 
the  dissolution  of  the  corporation  cannot 
have  the  effect  of  rescission  or  rendering  it 
void  ah  initio,  and  undoing  anything  that 
has  been  performed  under  it.  Dissolution, 
even  upon  the  theory  adopted  by  those 
courts  which  adhere  to  the  doctrine  of  Peo- 
ple v.  Globe  Mut.  L.  Ins.  Co.  91  N.  Y.  174, 
is  simply  a  contingency  in  view  of  which 
the  oontract  was  made,  and  which  it  was 


The  general  principle  is  well  settled  that  the 
property  of  a  private  corporation  is  not  charged 
by  law  with  any  direct  trust  or  specific  Hen  in 
favor  of  general  creditors,  and  such  a  corpora- 
tion, so  long  as  it  is  In  the  active  exercise  of  its 
functions,  may  exercise  as  full  dominion  and 
control  over  its  property  as  an  indlvldaal.  Mc- 
Claren  v.  Union  Boiler  Mills  &  Elevator  Co.  95 
Tenn.  696,  36  8.  W.  88. 

It  is  not  strictly  accurate  to  refer  to  the  as- 
aete  nt  an  insolvent  corporation  as  a  trust  fund, 
and  to  Its  officers  as  trustees;  at  most,  under 
some  circumstances,  the  assets  are  a  quasi  trust 
fund,  and  the  directors  quasi  -trustees.  Gott- 
lieb V.  MUler,  154  111.  44,  89  N.  E.  992. 

In  the  absence  of  countervailing  legislation, 
an  insolvent  corporation  may  prefer  certain  of 
its  creditors  subject  to  the  same  restrictions 
that  apply  to  Individual  debtors,  which  it  could 
not  do  if  its  property  and  assets  were  held  in 
trust  for  all  Its  creditors  equally,  as  soon  as  in- 
solvency supervened.    JMd. 

There  is  an  extended  examination  of  the 
trnst-fnnd  doctrine,  commonly  called  the  Ameri- 
can doctrine,  in  Hospes  v.  Northwestern  Mfg. 
&  Car  Co.  48  Minn.  174,  15  L.  EL  A.  470,  81 
Am.  St.  Bep.  637,  50  N.  W.  1117,  leading  to  the 
coneloBi<»  that  there  is  no  distinction  between 
the  absolute  and  unconditional  control  of  his 
property  and  assets  which  belongs  to  an  Indi- 
vidual and  that  belonging  to  a  corporation. 
The  stockholders  of  a  corporation  cannot  appro- 
priate the  corporate  property  without  satisfy- 
ing the  creditors,  not  because  it  is  held  In  trust 
for  creditors,  but  because  such  appropriation  is 
a  fraud  upon  them.  If  equity  is  called  upon  to 
dlstribnte  corporate  assets  in  the  case  of 
insolvency  or  dissolution,  creditors  will  be 
treated  equally,  and  preferred  to  shareholders, 
who  will  get  what  is  left  pro  rata  to  their 
shares. 

The  American  or  trust-fund  doctrine  is  thus 
explained  by  the  United  States  Supreme  Court : 
A  corporation  is  a  distinct  entity.  Its  affairs 
necessarily  are  managed  by  officers  and  agents, 
but  it  is  as  distinct  a  being  as  an  individual  is, 
and  Is  entitled  to  hold  property  as  absolutely  as 
an  Individual  can.  Its  estate,  its  interest,  its 
possession,  are  the  same.  When  a  corporation 
becomes  insolvent  it  is  so  far  civilly  dead  that 
Its  property  may  be  administered  as  a  trust 
fund  for  the  benefit  of  its  creditors  and  stock- 
holders. A  court  of  equity  will  then  make  those 
lands  trust  funds  which  In  other  circumstances 
69  L.  R.  A. 


are  as  much  the  absolute  property  of  the  corpor- 
ation as  any  man's  property  is  his.  Graham  v. 
La  Crosse  &  M.  R.  Co.  102  U.  S.  148,  26  L.  ed. 
106.  ' 

That  is  to  say  that,  when  a  court  of  equity 
takes  Into  its  possession  the  assets  of  an  in- 
solvent corporation.  It  will  administer  them  on 
the  theory  that  in  equity  they  belong  to  the 
creditors  and  stockholders,  rather  than  to  the 
corporation  itself.  The  Idea  underlies  all  the 
expressions  in  reference  to  "trust"  In  connection 
with  corporate  property,  that  the  corporation 
is  an  entity  distinct  from  its  stockholders  as 
from  its  creditors.  Solvent  it  holds  its  prop- 
erty as  any  individual  holds  his,  free  from  the 
touch  of  a  creditor  who  has  acquired  no  lien ; 
free,  also,  from  the  touch  of  a  stockholder,  who, 
though  equitably  interested  in,  has  no  legal 
right  to  the  property.  Becoming  insolvent,  the 
equitable  interest  of  the  stockholders  in  the 
property,  together  with  their  conditional  liabil- 
ity to  the  creditors,  places  the  property  in  a 
condition  of  trust,  first  for  the  creditors,  and 
then  for  the  stockholders.  Whatever  of  trust 
there  is  arises  from  the  peculiar  and  diverse 
equitable  rights  of  the  stockholders  as  against 
the  corporation  in  its  property,  and  their  con- 
ditional liability  to  its  creditors.  It  is  rather 
a  trust  in  the  administration  of  the  assets  after 
possession  by  a  court  of  equity,  then  a  trust  at- 
taching to  the  property  as  such  for  the  direct 
benefit  of  either  creditor  or  stockholder.  Hoi- 
11ns  V.  Brierfield  Coal  &  I.  Co.  150  U.  S.  371, 
37  L.  ed.  1113,  14  Sup.  Ct.  Bep.  127. 

The  question  of  trust  when  the  legal  right 
to  the  estate  in  lands  of  a  dissolved  corporation 
Is  claimed  by  the  grantor  in  reversion  under 
the  common-law  rule  cannot  be  considered  to 
prevent  the  legal  results  fiowing  from  that  rule 
in  a  court  of  law.  A  court  of  law  is  powerless 
to  divest  a  legal  estate  in  ordec  to  enforce  an 
equity.  In  equity  the  rights  of  creditors  and 
stockholders,  if  any  there  are,  of  a  defunct  cor- 
poration, will  be  enforced,  whenever  properly 
brought  before  a  court  administering  equity. 
To  enforce  such  rights  equity  will  follow  the 
legal  estate  in  the  hands  of  the  grantor  after 
he  has  recovered  it  at  law.  St.  Philip's  Church 
V.  Zion  Presby.  Church,  23  S.  C.  297. 

IX.  The  effecte  of  corporate  dUsolution  accord' 
ing  to  modern  vietos. 
a.  Civil  death. 
An  act  of  the  legislature  declaring  the  char- 
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understood  should,  upon  its  happening,  end 
the  contract  on  a  date  earlier  than  that 
specified.  Under  that  doctrine,  full  com- 
pensation is  paid  for  so  much  of  the  con- 
tract as  has  been  performed  at  the  date  of 
the  dissolution,  and  profits  which  would 
have  arisen  from  the  performance  of  the 
part  remaining  unexecuted  are  denied  and 
refused.  It  is  difiicult  to  conceive  or  ex- 
press any  reason  why,  upon  the  same  prin- 
ciple, money  expended  in  the  performance  of 
a  contract  which  is  not  one  of  mere  agency 
or  service  should  not  be  recovered.  It  is 
laid  out  and  expended  upon  the  faith  of  the 
contract,  at  a  time  when  that  contract  is 
recognized  by  the  parties  as  valid  and  bind- 
ing. If  necessarily  expended,  as  it  must 
be  if  recoverable  in  any  sense,  it  is  of  the 


very  essence  of  performance,  an  act  of  per- 
formance, a  thing  without  which  there  could 
be  no  performance.  Can  the  dissolution  of 
the  corporation  have  the  effect  of  undoing 
that  which  was  binding  at  the  time  it  was 
done,  and  of  releasing  obligations  fixed  and 
unalterable  by  the  parties  themselves?  It 
cannot  be  done  upon  any  theory  except  that 
which  was  supposed  once  to  havB  been  a 
principle  of  the  common  law,  under  which 
the  dissolution  of  a  corporation  canceled  all 
its  obligations,  released  it  of  its  debts,  vest- 
ed the  title  to  its  personal  assets  in  the 
king,  and  returned  its  real  estate  to  the 
donors, — a  doctrine  which  Cook  well  says 
has  been  declared  by  the  English  court  never 
to  have  been  a  part  of  the  common  law,  and 
which  has  never  been   adopted,    approved, 


ter  of  a  domestic  corporation  vacated  and  an- 
nalled,  and  Its  powers  and  rights  elsewhere 
vested,  effects  such  corporation's  legal  death. 
Momma  v.  Potomac  Co.  8  Pet.  286,  8  L.  ed. 
947. 

When  the  charter  of  a  corporation  Is  taken 
away  or  annulled  by  an  act  of  the  legislature 
the  corporation  Is  extinct.  Sturges  v.  Yander- 
bilt,  78  N.  Y.  884. 

The  dissolntlon  of  a  corporation  by  act  of 
the  legislature  deprives  it  of  its  corporate  ex- 
istence. Merrill  v.  Suffolk  Bank,  81  Me.  57,  50 
Am.  Dec.  849. 

b.  Upon  litigation. 

Actions,  suits,  and  other  legal  proceedings 
pending  against  a  corporation  abate  by  its 
dissolution.  Walters  v.  Western  &  A.  R.  Co. 
69  Fed.  679. 

After  the  dissolution  of  a  corporation,  the 
power  to  proceed  Judicially  agahist  it  in  an  ac- 
tion is  wholly  divested,  except  as  specially  au- 
thorized by  statute.  Combes  v.  Keyes  (Combes 
V.  Milwaukee  &  M.  R.  Co.)  89  Wis.  297,  27  L. 
R.  A.  869,  46  Am.  St.  Rep.  839,  62  N.  W.  89. 

The  dissolution  of  a  corporation  ends  an  ac- 
tion pending  against  it,  and  all  subsequent  pro- 
ceedings therein  are  void,  unless  some  statute 
providing  for  a  continuance  exists  and  is  fol- 
lowed. McCulloch  V.  Norwood,  58  N.  Y.  562; 
Sturges  V.  Vanderbilt,  78  N.  Y.  884. 

When  a  corporate  charter  is  expressly  sub- 
ject to  repeal  by  act  of  the  legislature,  and  con- 
tains no  provision  for  the  prosecution  of  suits 
against  the  corporation  in  case  of  its  dissolu- 
tion, and  no  other  statute  provides  for  such 
prosecution,  an  action  at  law  against  such  cor- 
poration abates  upon  the  repeal  of  Its  charter. 
Read  V.  Frankfort  Bank.  28  Me.  818. 

When  the  charter  of  a  company  expires  by 
limitation,  its  power  to  hold  property  as  a  cor- 
poration, and  to  prosecute  and  defend  suits  and 
actions,  is  gone;  and,  whether  its  property  re- 
verts to  the  donors,  or  the  stockholders,  or  to 
the  commonwealth  as  derelict,  there  is  no  doubt 
that  it  no  longer  remains  in  the  corporation  as 
such;  hence  suits  pending  against  it  abate  at 
the  instant  its  existence  terminates.  Rider  v. 
Nelson  &  A.  Union  Factory,  7  Leigh,  154,  80 
Am.  Dec.  495. 

To  the  same  effect  is  May  v.  State  Bank,  2 
Bob.  (Va.)  66,  40  Am.  Dec.  726. 

The  extinction  of  a  corporation  is  a  substan- 
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tial  Impediment  to  the  prosecution  of  a  credit- 
or's claim  by  legal  remedies  before  ordinary  tri- 
bunals, and  warrants  the  interposition  of  a 
court  of  equity.  Shamokin  Valley  ft  P.  &.  Oo. 
V.  Malone,  85  Pa.  26. 

No  legal  Judgment  can  be  rendered  against  a 
corporation  which  has  been  dissolved  by  an  act 
of  the  legislature.  Merrill  y.  Suffolk  Bank,  81 
Me.  57,  50  Am.  Dec.  849. 

A  scire  facias  eannot  be  maintained,  nor  can 
a  Judgment  he  had  thereon,  against  a  dead  cor- 
poration, any  more  than  against  a  dead  man. 
Mumma  v.  Potomac  Co.  8  Pet  286,  8  L.  ed.  947. 

It  is  neither  to  be  denied,  nor  qnestioned. 
but  that,  by  the  common  law,  a  corporation 
which  has  been  dissolved  absolutely  for  all  pur- 
poses whatsoever  stands  upon  the  same  foot- 
ing as  a  dead  person  with  respect  of  any  power 
in  the  courts  to  enter  a  valid  Judgment  against 
it  In  the  absence  of  any  statute  upon  the 
subject,  the  manifest  logic  and  reason  of  the 
thing  are  the  same  in  both  cases.  Life  Aaso.  of 
America  v.  Fassett,  102  111.  816. 

The  dissolution  of  a  corporation  abates  all 
suits  pending  against  it  at  the  time  such  dis- 
solution takes  place,  and  thereafter  no  valid 
Judgment  in  a  pending  action  can  be  taken 
against  the  corporation.  Marion  Phosphate  Co. 
V.  Perry,  88  L.  R.  A.  252,  20  C.  a  A.  490,  41  U. 
S.  App.  14,  74  Fed.  425. 

When,  In  an  action  by  a  foreign  corporation 
upon  a  promissory  note,  besides  proof  of  the 
note  and  incorporation,  it  is  shown  that  by 
order  in  chancery  in  the  home  state,  a  recei?er 
of  the  corporate  property  has  been  appointed 
upon  a  petition  alleging  the  insolvency  of  the 
company,  and  that  It  had  suspended  buslneBS 
for  want  of  funds ;  and  a  statute  of  the  foreign 
state  providing  for  the  appointment  of  a  re- 
ceiver when  any  corporation  shall  be  dissolved 
is  the  only  law  proved,  the  inference  is  that 
the  company  no  longer  has  a  corporate  exist- 
ence, and  the  action  must  be  dismissed. 
Merchants'  Loan  &  T.  Co.  Vi  Clair,  107  N.  Y. 
663,  14  N.  E.  414. 

But  statutes  providing  for  the  prosecution  to 
Judgment  of  pending  suits,  and  action  against 
dissolved  corporations,  affect  only  the  domestic 
companies.  Suits  against  foreign  corporations 
abate  by  their  dissolution  notwithstanding  such 
statutes.  Marlon  Phosphate  Co.  v.  Perry,  38 
L.  R.  A.  252,  20  C.  C.  A.  490,  41  U.  8.  App.  14, 
74  Fed.  425. 

And  the  dissolution  of  a  corporation  after  a 
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and  reeognized  in  America.  There  is  cer- 
tainly no  room  for  any  such  principle  imder 
the  statutes  of  this  state  creating,  regu- 
lating, and  providing  for  the  dissolution  of 
•corporations  and  of  the  distribution  of  their 
assets. 

Nor  do  the  principles  of  law,  constituting 
the  other  ground  for  discontinuing  the  per- 
formance of  the  contract,  preclude  recovery 
for  outlay  and  expenses  in  part  performance 
thereof.  In  its  opinion,  the  court  exon- 
erates Thompson  from  any  actual  fraud  in 
the  procurement  of  his  contract,  Although 
holding  that  his  being  a  director  of  the  cor- 
poration gave  the  stockholders  the  right  to 
avoid  it,  and  held  that  he  is  entitled  to  be 
compensated  for  labor  and  money  necessa- 
rily expended  by  him  in  part  performance 


thereof.  The  rule  on  this  subject  is  stated 
in  10  Cyc.  Law  &  Proc  pp.  794,  795,  as  fol- 
lows: "Directors  are  not  disabled  from 
entering  into  contracts  with  the  corporation, 
provided  there  be  enough  directors  on  the 
other  side  of  the  contract  to  make  a 
quorum,  and  provided  the  contract  is  open, 
fair,  and  honest.  The  rule  under  consid- 
eration prohibits  a  director  from  acquiring 
secret  profits  through  contracts  made  with 
or  for  the  corporation,  but  does  not  prohibit 
contracts  with  the. corporation,  where  there 
has  been  a  full  and  fair  disclosure  of  his  in- 
terest in  the  contract.  For  example,  it  has 
been  held  that  the  shareholders  and  direct- 
ors of  a  manufacturing  corporation,  who, 
with  their  own  money  and  on  their  own 
credit  and  risk,  erect  new  works,  may  make 


trial  against  It  has  been  had  in  an  action  upon 
contract  and  the  submission  of  the  cause  to 
the  court  for  decision  has  been  made  does  not 
abate  the  action,  but  judgment  may  be  entered 
f»iino  pro  tunc.  Shakman  v.  United  States 
Credit  System  Co.  92  Wis.  866,  32  L.  R.  A.  883, 
53  Am.  St.  Rep.  920,  66  N.  W.  528. 

Often  a  state  statute  preserves  for  a  longer 
or  shorter  period  after  its  dissolution  the  right 
of  a  corporation  to  prosecute  and  defend  suits. 
Tuskaloosa  Sclentiflc  &  Art  Asso.  v.  Qreen,  48 
Ala.  346 :  Bowe  v.  Mhinesota  Milk  Co.  44  Minn. 
460,  47  N.  W.  151 ;  Blake  v.  Portemouth  &  C. 
K.  Co.  89  N.  H.  435. 

c.  CTpon  property  and  (useta. 

The  ancient  doctrine  that,  upon  the  repeal  of 
a  private  corporation.  Its  debts  were  extin- 
guished, and  its  real  property  reverted  to  its 
grantors,  and  its  personal  property  vested  In 
the  state,  has  been  so  far  modified  by  modem 
adjudications  that  a  court  of  equity  will  now 
lay  hold  of  the  property  of  a  dissolved  corpora- 
tion and  administer  it  for  the  benefit  of  its  cred- 
itors and  stockholders.  Broughton  v.  Pensa- 
cola,  93  U.  S.  266.  28  L.  ed.  896. 

The  common-law  doctrine  respecting  cor- 
porate property  and  assets  upon  dissolution 
bias,  .80  far  as  the  modern  business  and  com- 
mercial corporation  is  concerned,  become  prac- 
tically obsolete.  Its  unjust  operation  upon  the 
rights  of  creditors  and  stockholders  has  been 
generally  prevented  by  statute.  And  in  equity 
the  assets  of  such  a  corporation,  which  repre- 
sent, not  the  donations  of  a  prince  or  its  pious 
founder,  but  contributions  of  stockholders,  are 
held,  independent  of  statute,  to  constitute  a 
trust  fund,  into  whosesoever  hands  they  may 
come,  for  the  benefit  of  creditors  and  stock- 
holders. Wallamet  Falls  Canal  &  Lock  Co.  v. 
Kfttridge,  5  Sawy.  44,  Fed.  Cas.  No.  17,105. 

The  rights  and  interests  of  the  creditors  and 
stockholders  of  a  corporation  are  neither  ex- 
tinguished nor  seriously  impaired  by  its  disso- 
lution. If  the  charters  or  statutes  for  winding 
up  the  business  of  a  trading  or  moneyed  cor- 
poration do  not  secure  the  rights  and  interests 
of  its  creditors  and  stockholders,  equity  regards 
its  capital  property  and  debts  as  trust  funds 
pledged  to  pay  the  dues  of  creditors  and  stock- 
holders, and  has  ample  power  to  reach  and  ap- 
ply them  to  the  purposes  of  such  trust.  Taylor 
V.  Holmes,  14  Fed.  498. 
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A  law  distributing  the  property  of  an  insol- 
vent trading  or  banking  corporation  among  Its 
stockholders,  or  seizing  it  to  the  nse  of  the 
state,  would  as  clearly  impair  the  obligation  of 
its  contracts  as  a  law  giving  to  the  heirs  the 
effects  of  a  deceased  natural  person  to  the  ex- 
clusion of  his  creditors  would  impair  the  ob- 
ligation of  his  contracts.  Curran  v.  Arkansas, 
15  How.  304,  14  L.  ed.  705. 

The.  legislature,  if  the  power  to  do  so  has 
been  reserved,  may  repeal  the  charter  of  a  cor- 
poration without  thereby  Impairing  the  obliga- 
tion of  any  contract  into  which  the  corporation 
has  entered;  but  it  cannot  establish  mles  in 
regard  to  the  management  and  disposition  of 
the  corporate  assets  so  that  the  avails  shall  be 
diverted  from,  or  divided  unfairly  and  unequal- 
ly among,  the  corporate  creditors,  thus  impair- 
ing the  obligations  of  contracts;  nor  so  that 
that  portion  of  the  avails  which  belongs  to  the 
stockholders  shall  be  sequestered  and  diverted 
from  the  owners,  and  thus  Injure  vested  rights. 
Lothrop  V.  Stedman,  13  Blatchf.  184,  Fed.  Caa 
No.  8,619. 

Upon  the  civil  death  of  a  manufacturing  cor- 
poration by  the  expiration  of  its  charter,  real 
estate  conveyed  to  It  in  fee  for  a  money  con^ 
sideration  does  not  revert  to  the  grantors,  but 
the  title  thereto  vests  in  a  receiver  of  its  prop- 
erty and  effects  for  the  benefit  of  creditors  and 
stockholders.     Owen  v.  Smith,  81  Barb.  641. 

The  rule  of  the  common  law  that  real  estate 
held  by  a  corporation  at  the  time  of  its  dissolu- 
tion reverts  to  the  grantor  does  not,  with  re- 
spect of  stock  corporations,  prevail  in  New 
York,  a  statute  of  which  (1  Rev.  Stat.  248 ;  1 
Rev.  Stat.  600,  ff  9,  10)  provides  that,  upon 
the  dissolution  of  a  corporation,  the  directors 
or  managers  at  the  time  become  trustees  of  its 
property  to  pay  its  debts  and  divide  its  prop- 
erty among  its  stockholders,  and  the  provisions 
apply  as  well  to  the  real  as  to  the  personal 
property;  consequently,  where  land  is  con- 
veyed absolutely  to  a  corporation  having  stock- 
holders no  reversion,  or  possibility  of  reversion, 
remains  to  the  grantor.  Heath  v.  Barmore,  50 
N.  Y.  302. 

The  modem  doctrine  now  held  in  North  Caro- 
lina in  spite  of  earlier  decisions  to  the  contrary 
is  that,  upon  the  dissolution  of  a  corporation, 
the  title  to  real  property  does  not  revert  to  the 
original  grantors  or  their  heirs,  and  the  personal 
estate  does  not  escheat  to  the  state ;  nor  are  the 
debts  due  to  and  from  the  corporation  extln- 
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&,  profit  thereon  upon  the  sale  to  such  cor- 
poration of  such  works,  and  are  not  account- 
able therefor,  especially  where  the  transac- 
tion is  advantageous  to  the  corporation,  has 
been  ratified  by  a  unanimous  vote  at  a 
shareholders'  meeting,  and  an  opportunity 
is  given  the  shareholders  to  rescind,  with 
full  knowledge  of  all  the  facts,  and  where 
opportunity  was  also  given  to  the  corpora- 
tion to  erect  such  works  before  their  con- 
struction was  undertaken  by  the  directors. 
Such  contracts  will  be  scrutinized  in  equity, 
and  will  be  set  aside  if  not  made  in  the 
utmost  fairness  and  good  faith.  So  far 
from  being  void  ah  initio^  such  contracts  are 
good  as  against  third  persons,  who  are  not 
in  a  position  to  set  up  the  rights  of  the  cor- 
poration by  way  of  defense  against  them. 


The  rule  is  specially  applicable  where,  al- 
though the  director  received  a  profit  out  of 
the  transaction,  the  contract  was  made  in 
good  faith,  was  not  improvident,  had  been 
performed,  and  the  corporation  had  received 
the  benefit  of  its  performance,  under  which 
circumstances  it  has  been  held  that  it  could 
not  be  undone  by  a  receiver  subsequently 
appointed  for  the  corporation."  On  the 
same  subject,  Clark  &  M.  on  Private  Cor- 
porations, at  S  761c,  pp.  2304,  2305,  says: 
"This  doctrine  is  not  recognized  in  all  ju- 
risdictions, nor  in  most  jurisdictions.  On 
the  contrary,  most  of  the  courts  have  lield 
that  a  director  or  other  officer  of  a  corpora- 
tion is  not  precluded  from  lending  it  money 
and  taking  a  mortgage  or  other  security, 
selling  it  property,  or  purchasing  property 


guished.     Wilson  v.  Leary,  120  N.  C.  90,  38  L. 
K.  A.  240,  58  Am.  St.  Rep.  778,  26  8.  E.  630. 

It  seems  to  be  otherwise  with  respect  of  the 
real  estate  of  pnbllc-service  corporations. 

Although  an  act  incorporating  a  turnpike 
company  vests  it,  upon  complyhig  with  pre- 
scribed conditions,  with  title  to  the  land  over 
which  the  road  passes,  nevertheless  such  title 
must  be  considered  as  vested  solely  for  the  pur- 
poses of  a  road,  and  when  such  road  is  aban- 
doned the  land  reverts  to  the  original  owners. 
Hooker  v.  Utica  &  M.  Tamp.  Road  Co.  12  Wend. 
871. 

A  turnpike  corporation  loses  title  to  its  lands 
by  reversion  back  to  its  grantor  or  his  heirs 
upon  its  dissolution,  when  there  is  no  provision 
in  its  charter,  or  some  other  statute,  to  avert 
such  a  consequence.  Bingham  v.  Weiderwax,  1 
N.  y.  609. 

Especially  does  this  appear  to  be  the  case 
when  lands  have  been  taken  by  condemnation 
under  the  power  o£  eminent  domain. 

See  the  cases  in  point,  cited  in  the  note  on 
The  nature  of  a  railroad,  ichether  real  or  per- 
sonal property,  appended  to  the  case  of  Webster 
Lumber  Co.  v.  Keystone  Lumber  &  MIn.  Co.  66 
L.  R.  A.  33. 

But  this  class  of  cases  constitutes  an  excep- 
tion to  the  prevalent  rule. 

The  common-law  doctrine  that,  upon  dissolu- 
tion, the  property  of  a  corporation  reverted  to 
the  Crown,  has  never  been  recognized  in  the 
United  States.  Bolles  v.  Crescent  Drug  & 
Chemical  Co.  53  N.  J.  Eq.  614,  82  Atl.  1061. 

The  dissolution  of  a  corporation  by  the  for- 
feiture of  its  charter,  while  it  disables  the  com- 
pany from  continuing  its  business,  does  not  pre- 
vent it  from  closing  out  its  affairs  and  dispos- 
ing of  its  property  in  the  interest  of  creditors 
and  stockholders,  independent  of  statute;  and 
a  fortiori  is  it  authorized  to  liquidate  thus 
when  a  btatute  of  the  state  which  created  it  so 
empowers.  Boyd  v.  Hankinsou,  34  C.  C.  A.  197, 
63  U.  S.  App.  678,  92  Fed.  40. 

Although  contrary  to  the  doctrine  asserted 
In  most  elementary  works,  and  in  the  case  of 
Bank  of  Vincennes  v.  State,  1  Blackf.  267,  12 
Am.  Dec.  234,  the  doctrine  that,  on  the  dissolu- 
tion of  a  once  legal  corporation,  its  personal 
and  real  property  become  assets  for  the  pay- 
ment of  its  debts  and  distribution  among  stock- 
holders, is  right.  State  ea  rel.  Brown  v.  Bailey, 
1($  Ind.  46,  79  Am.  Dec.  405. 
,  The  assets  of  an  insolvent  banking  corpora- 
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tion  are  a  fund  for  the  payment  of  its  debts. 
Ciirran  v.  Arkansas,  15  How.  304,  14  L.  ed.  705. 

When  an  act  of  incorporation  is  repealed 
equity  takes  charge  of  all  the  property  and  ef- 
fects which  survive  the  dissolution,  and  admin- 
isters them  as  a  trust  fund  primarily  for  the 
benefit  of  the  creditors.  If  anythtaig  is  left  it 
goes  to  the  stockholders.  Shields  v.  Ohio,  95 
U.  S.  319,  24  L.  ed.  357. 

When  a  corporation  is  virtually  dead,  al- 
though its  term  of  existence  limited  by  law  has 
not  expired,  and  it  has  property  and  assets 
which  cannot  be  used  in  carrying  out  the  pur- 
poses of  the  corporation,  a  court  of  equity  has 
Jurisdiction  to  distribute  such  property  and  as- 
sets among  its  members  upon  such  basis  as  is 
Just  Stamm  v.  Northwestern  Mut.  Ben.  Asso. 
66  Mich.  317,  32  N.  W.  710. 

The  dissolution  of  a  corporation  cannot  de- 
prive its  creditors  or  stockholders  of  their 
rights  in  its  property ;  and,  if  the  common  law 
aflfords  them  no  adequate  remedy,  they  may  ob- 
tain relief  in  equity.  Folger  v.  Columbian  Ins. 
Co.  09  Mass.  267,  96  Am.  Dec.  747. 

The  property  of  a  dissolved  corporation  Is  lia- 
ble only  In  equity  for  the  claims  of  creditors. 
Smith  V.  Huckabee,  53  Ala.  195. 

The  property  of  a  dissolved  corporation  is 
subject  to  a  trust  in  favor  of  creditors.  Mont- 
gomery &  W.  P.  R.  Co.  V.  Branch,  59  Ala.  .153: 
Nelson  v.  Hubbard,  96  Ala.  244,  17  L.  R.  A. 
377,  11  So.  430. 

A  court  which  never  allows  a  trust  to  fail  for 
want  of  a  trustee  will  see  to  the  execution  of 
the  trust  charged  upon  the  assets  of  an  in- 
solvent corporation  for  the  payment  of  its  cred- 
itors, although  by  the  dissolution  of  the  cor- 
poration the  legal  title  to  Its  property  has  been 
changed.  Shamokin  Valley  &  P.  R.  Co.  v.  Ma- 
lone,  85  Pa.  25. 

In  equity  a  corporation  is  regarded  as  a  trus- 
tee holding  the  corporate  property  for  the  bene- 
fit of  its  creditors  and  shareholders,  which, 
upon  Its  dissolution  or  civil  death,  a  court  of 
chancery  will  lay  hold  of  as  a  trust  fund  and 
distribute  for  their  benefit.  Life  Asso.  of 
America  v.  Fassett,  102  111.  315. 

When  a  corporation  is  declared  insolvent  it 
is  incapacitated  from  doing  any  new  business, 
but  It  RtlU  survives  to  discharge  its  liabilities, 
and,  when  that  is  accomplished,  to  make  final 
distribution  of  its  remaining  assets.  Chemical 
Nat.  Bank  v.  Hartford  Deposit  Co.  161  U.  S.  1, 
40  L.  ed.  595,  16  Sup.  Ct.  Rep.  439. 
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from  it,  or  otherwise  contracting  or  dealing 
with  it,  if  for  the  purpose  of  the  transac* 
tion  he  does  not  represent  the  corporation 
at  all,  but  it  is  adequately  represented  by  its 
other  directors  or  officers,  and  the  transac- 
tion is  entirely  free  from  fraud.  And,  by 
the  weight  of  authority,  a  transaction  be- 
tween a  director  or  other  officer  and  the  cor- 
poration, or  a  transaction  in  which  a  di- 
rector or  other  officer  is  interested,  is  valid, 
if  entirely  free  from  fraud,  even  when  he 
has  acted  as  a  member  of  the  board  in  au- 
thorizing the  same,  if  there  were  enough  of 
disinterested  votes  in  favor  of  the  transac- 
tion to  render  his  vote  unnecessary." 

Mr.  Justice  Miller,  speaking  for  the  court 
in  Twin-Lick  Oil  Co,  v.  Marhury,  91  U.  S. 
587,  23  L.  ed.  328,  said:     "So,  when  the 


lender  is  a  director,  charged,  with  others, 
with  the  control  and  management  of  the  af- 
fairs of  the  corporation,  representing  in  this 
regard  the  aggregated  interest  of  all  the 
stockholders,  his  obligation,  if  he  becomes  a 
party  to  a  contract  with  the  company,  to 
candor  and  fair  dealing,  is  increased  in  the 
precise  degree  that  his  representative  char- 
acter has  given  him  power  and  control  de- 
rived from  the  confidence  reposed  in  him  by 
the  stockholders  who  appointed  him  their 
agent.  If  he  should  be  a  sole  director,  or 
one  of  a  smaller  number  vested  with  certain 
powers,  this  obligation  would  be  still  strong- 
er, and  his  acts  subject  to  more  severe 
scrutiny,  and  their  validity  determined  by 
more  rigid  principles  of  morality,  and  free- 
dom from  motives  of  selfishness.    All  this 


And,  although  a  judicial  decree  may.  In 
terms,  declare  a  corporation  dissolved,  yet,  if 
it  also  authorlEes  suits  to  be  brought  and  de- 
fended in  the  corporate  name,  and  conveyance 
of  its  property  and  effects  to  be  made,  for  the 
purpose  of  winding  up  its  business,  the  corpora- 
tion cannot  be  said  to  be  absolutely  extin- 
guished for  all  purposes,  but,  on  the  contrary, 
to  be  expressly  kept  alive  so  far  as  necessary  to 
collect  and  apply  its  assets  to  the  payment  of 
its  debts.  Life  Asso.  of  America  v.  Fassett, 
102  111.  31o. 

In  the  state  of  New  York  the  rule  of  the 
common  law  in  relation  to  the  effect  of  the  dis- 
solution of  a  corporation  upon  its  property  and 
debts  has  never  been  applied  to  business  corpo- 
rations, and  as  early  as  1811  an  act  was  passed 
making  the  directors  of  such  a  corporation  trus- 
tees to  settle  its  affairs  and  divide  the  money 
among  the  stockholders  after  paying  the  debts 
owing  at  the  time  of  dissolution.  Shayne  v. 
Evening  Post  Pub.  Co.  168  N.  Y.  70,  55  L.  B. 
A.  777,  85  Am.  St.  Rep.  654,  61  N.  E.  111. 

When  a  corporation  is  dissolved  by  a  repeal 
of  its  charter,  says  Black,  J.,  of  the  Pennsyl- 
vania supreme  court,  the  legislature  may  ap- 
point, or  authorize  the  appointment  of,  a  per- 
son to  take  charge  of  its  assets  for  the  use  of 
its  creditors  and  stockholders,  and  this  is  no 
more  confiscation  than  it  is  confiscation  to  ap- 
point an  administrator  for  a  dead  man.  But 
money,  goods,  or  land  which  are  or  were  the 
private  property  of  a  defunct  corporation  can- 
not be  arbitrarily  seized  for  the  use  of  the  state 
with  out  compensation  paid  or  provided  for. 
Erie  &  N.  E.  B.  Co.  v.  Casey,  26  Pa.  287. 

When  the  effects  of  a  dissolution  of  a  cor- 
poration are  said  to  be  the  reversion  of  its 
lands  to  those  who  had  granted  them,  and  the 
extinguishment  of  the  debts  due  either  to  or 
from  the  corporate  body  so  that  they  are  not  a 
charge  or  a  benefit  to  the  members,  the  dictum 
is  supported  by  the  statutes  and  judgments  fol- 
lowing the  suppression  of  the  military  and  re- 
ligious orders  or  the  cases  of  dissolution  of 
monasteries  and  other  ecclesiastical  foundations 
upon  the  death  of  all  their  members,  or  of  dona- 
tions to  public  bodies,  such  as  municipal  cor- 
porations. But  such  cases  are  not  analogous  to 
those  of  trading  corporations.  These  hold  their 
property  In  trust,  first  for  their  creditors,  and 
next,  when  their  debts  are  peid.  for  those  who 
contributed  in  capital  to  the  corporate  enter- 
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prise.    Bacon   v.   Robertson,    18   How.   480,    15 
L.  ed.  409. 

d.  Upon  debts  and  credits. 

There  have  been  some  decisions,  notably  in 
Delaware  and  Mississippi,  upholding  the  com- 
mon-law doctrine  that  dissolution  extinguishes 
debts,  whether  owing  to  or  due  from  the  cor- 
poration ;  while  elsewhere  the  existence  of  the 
rule  has  been  admitted,  but  for  one  or  another 
reason  it  has  been  found  not  to  apply. 

When,  by  the  expiration  of  the  period  limited 
in  its  charter  for  its  corporate  existence,  a 
bank  is  dissolved,  the  dissolution  is  absolute, 
and  u  debt  owing  to  it  at  the  time  is  extin- 
guished. Commercial  Bank  v.  Lockwood,  2 
Harr.  (Del.)  8. 

The  case  of  Commercial  Bank  v.  Lockwood,  2 
Harr.  (Del.)  8,  was  examined,  criticized,  and 
disapproved  in  Moultrie  v.  Smiley,  16  6a.  288. 

The  current  of  decisions  has  flowed  in  such  a 
channel  that  it  may  be  regarded  as  settled  doc- 
trine that,  on  the  dissolution'  of  a  banking  cor- 
poration, the  debts  due  to  and  from  it  are  ex- 
tinguished, not  by  any  implied  condition  in  the 
contracts,  but  from  necessity,  because  there  is 
no  person  in  whose  favor,  or  against  whom, 
they  can  be  enforced.  Commercial  Bank  v. 
Chambers,  8  Smedes  &  M.  9. 

It  is  settled  doctrine,  upon  common-law  prin- 
ciples, independent  of  any  statute  declaring  a 
different  rule,  that,  upon  the  dissolution  of  a 
corporation,  the  debts  due  to  and  from  it  are 
extinguished.  Port  Qibson  v.  Moore,  18  Smedes 
&  M.  157. 

It  is  the  doctrine  of  the  common-law  that  up- 
on the  dissolution  of  a  corporation  the  debts 
due  to  and  from  it  are  extinguished.  Hightower 
V.  Thornton,  8  Ga.  486,  52  Am.  Dec.  412. 

That  the  debts  of  a  corporation  either  to  or 
from  it  are  extinguished  by  its  dissolution  is  a 
proposition  which  nobody  denies.  Thornton  v. 
Lane,  11  Ga.  459. 

An  act  of  the  legislature  renewing  the  cor- 
porate powers  and  franchises  of  a  banking  cor- 
poration after  the  expiration  of  its  charter 
does  not  revive  a  debt  owing  to  it  when  the  orig- 
inal charter  expired.  Commercial  Bank  v.  Lock- 
wood,  2  Harr.  (Del.)  8. 

The  granting  of  a  new  charter  to  a  dissolved 
corporation  does  not  revive  a  debt  extinguished 
by  the  dissolution.  Port  Gibson  v.  Moore,  13 
Smedes  &  M.  157. 
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falls  far  shorty  however,  of  holding  that  no 
such  contract  can  be  made  which  will  be 
valid,  and  we  entertain  no  doubt  that  the 
defendant  in  this  case  could  make  a  loan  of 
money  to  the  company;  and  as  we  have  al- 
ready said  that  the  evidence  shows  it  to 
have  been  an  honest  transaction  for  the 
benefit  of  the  corporation  and  its  sharehold- 
ers, both  in  the  rate  of  interest  and  in  the 
security  taken,  we  think  it  was  valid  orig- 
inally, whether  liable  to  be  avoided  after- 
wards by  the  company  or  not." 

In  Leavenworth  County  v.  Chicago,  R,  J. 
d  P.  R^  Co,  134  U.  S.  688,  33  L.  ed.  1064, 
10  Sup.  Ct.  Rep.  708,  the  court  refused  to  set 
aside  the  foreclosure  of  a  mortgage  on  a 
railroad  and  the  sale  of  the  road  made  un- 
der a  decree,  on  the  ground  of  its  having 


been  procured  by  parties  sustaining  a  trust 
relation  to  the  property,  where  there  was  no 
proof  of  collusion  or  fraud  in  fact.  In  Ft, 
Payne  Rolling  Mill  v.  Hill,  174  Mass.  224, 
54  N.  E.  532,  the  court  said  of  a  contract 
made  between  a  corporation  and  one  of  its 
directors:  "It  was  not  illegal  or  void  be- 
cause made  with  a  director,  the  only  person 
likely  to  be  willing  to  make  it.  In  this 
country  it  very  generally  has  been  deemed 
impracticable  to  adopt  a  rule  which  abso- 
lutely prohibits  such  contracts."  The  same 
doctrine  is  announced  in  the  case  of  Ga^f  v. 
Fair,  175  Mass.  621,  66  N.  E.  708.  In  the 
late  case  of  United  States  Steel  Corp.  v. 
Hodge,  64  N.  J.  Eq.  807,  60  L.  R.  A.  742, 
54  Atl.  1,  the  law  on  this  subject  is  stated 
by  the  court  of  last  resort  in  New  Jersey 


The  general  carrent  of  authorities,  especially 
the  more  recent  ones,  is  altogether  adverse  to 
this  doctrine. 

A  corporation  never  can  dissolve  itself  so  as 
to  defeat  any  of  the  Just  rights  of  its  creditors. 
Brown  v.  Union  Ins.  Co.  8  La.  Ann.  177. 

It  Is  a  well-settled  rule  that  the  dissolution 
of  a  corporation  by  liquidation  or  any  other 
act  of  its  stockholders,  or  by  limitation,  or  fn 
any  mode  save  legislative  repeal  or  Judicial  de- 
cree, does  not  alfect  the  rights  of  creditors, 
and  that,  as  to  them  and  their  right  to  enforce 
their  claims  or  determine  their  validity  by  suit 
or  otherwise,  the  corporation  will  be  deemed 
to  continue  in  existence.  National  Pahquloque 
Bank  v.  First  Nat.  Bank,  36  Conn.  825,  4  Am. 
Rep.  80. 

The  common-law  doctrine  that  a  dissolution 
of  a  corporation  extinguishes  its  debts  does  not 
prevail  in  the  United  Statea  Howe  v.  Robin- 
son, 20  Fla.  852. 

The  obJI^gatlons  of  a  corporation  survive  Its 
dissolution,  and  are  enforceable  upon  Its  as- 
sets. Whiting  V.  Sheboygan  ft  F.  dn  L.  R.  Co. 
25  Wla  207,  3  Am.  Rep.  47. 

After  a  banking  corporation  has  been  dis- 
solved and  its  franchise  forfeited  debts  owing 
to  it  still  exist,  and  can  be  recovered  by  a  trus- 
tee for  distribution  to  creditors  and  stockhold- 
ers. Bacon  v.  Robertson,  18  How.  480,  15  L. 
ed.  409 ;  Lum  v.  Robertson,  6  Wall.  277,  18  L. 
ed.  743. 

A  delinquent  debtor  of  a  alssolved  corpora- 
tion, sued  upon  his  obligation  by  a  trustee  of 
the  corporate  property,  cannot  plead  the  extin- 
guishment of  his  debt  by  the  forfeiture  of  the 
corporate  franchise.  Lum  v.  Robertson,  6  Wall. 
277,  18  L.  ed.  748. 

There  is  no  question  but  that  debts  due  the 
creditors  of  a  corporation,  as  well  as  claims 
for  wrongs  done  by  it,  are  not  lost  by  Its  disso- 
lution, but  may  be  enforced  by  proper  proceed- 
ings against  the  assets.  Walters  v.  Western  & 
A.  R.  Co.  60  Fed.  670. 

The  English  doctrine  that,  in  case  of  the 
dissolution  of  a  corporation,  its  personal  prop- 
erty vests  in  the  King,  and  all  Its  unsold  real 
estate  reverts  to  the  grantor  or  his  heirs,  while 
debts  due  to  and  from  it  are  extinct,  is  harsh 
and  inequitable,  and  has  not  been  adopted  and 
acted  upon  as  the  rule  In  this  country, — at  least 
so  far  as  the  extinguishment  of  debts  is  con- 
cerned; and  it  certainly  has  not  been  favored 
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by  the  courts  or  the    legislatures.    Owen    v. 
Smith,  81  Barb.  641. 

Sometimes  a  state  provides  by  general  statute 
that,  upon  the  dissolution  of  a  corporation,  its 
debts  may  be  thereafter  collected,  and  Its  cred- 
itors discharged,  and  its  assets  divided  among 
its  shareholdera  McCoy  v.  Farmer,  65  Mo. 
244;  Bolles  v.  Crescent  Drug  &  Chemical  Co. 
53  N.  J.  Bq.  614,  82  Atl.  1061. 

e.  Upon  contracts  in  general, 

A  corporation  by  the  very  terms  of  Its  po- 
litical existence  is  subject  to  dissolution  by  a 
surrender  of  its  corporate  franchises  and  by  a 
forfeiture  of  them  for  wilful  misuser  or  non- 
user.  Every  creditor  must  be  presumed  to  un- 
derstand the  nature  and  Incidents  of  such  a 
body  politic,  and  to  contract  with  reference  ta 
them.  Mumma  v.  Potomac  Co.  8  Pet.  281,  S 
L.  ed.  945;  Washington  ft  B.  Tump.  Road  v. 
State,  19  Md.  239. 

Whoever  contracts  witb  a  corporation  ex- 
poses himself  to  losses  which  may  arise  from 
its  dissolution,  as  he  would  with  natural  per- 
sons by  their  death.  Read  v.  Frankfort  Bank,. 
23  Me.  818. 

A  dissolution  of  a  corporation  by  the  sov- 
ereign power  of  the  state  puts  an  end  to  its 
contracts  for  the  services  of  Its  agents  by  ren- 
dering performance  Impossible  on  either  side: 
and  such  a  result  must  be  deemed  within  the 
contemplation  of  the  contracting  parties  and  an 
unexpressed  condition  of  their  contract  Inher- 
ing therein  from  the  beginning.  People  v.  Olobe- 
Mut.  L.  Ins.  Co.  91  N.  Y.  174. 

Where  a  corporation  surrenders  its  charter,, 
ceases  to  exist  by  the  efflux  of  time,  or  where- 
its  charter  is  decreed  forfeited  by  a  judicial 
tribunal  of  competent  Jurisdiction,  it  can  nei- 
ther  sue  nor  be  sued,  although  the  obligations  oT 
Its  contracts  survive,  and  may  be  enforced  ~ 
against  any  property  which  has  not  gone  to 
bona  fide  purchasers.  City  Ins.  Co.  v.  Com- 
mercial Bank,  68  111.  348. 

The  obligations  of  the  contracts  of  a  cor- 
poration survive  its  dissolution,  and  its  credit- 
ors may  enforce  their  claims  against  any  pxop-^ 
erty  or  estate  belonging  to  the  corporatloD* 
which  has  not  passed  to  bona  fide  purchasers^ 
Dudley  v.  Price,  10  B.  Mon.  84. 

The  obligation  of  contracts  made  whilst  the 
corporation  was  In  existence  survives  its  dis- 
solution ;  and  the  contracts  may  be  enforced  by 


1904. 


Griffith  v.  Bjlackwateb  B.  &  L.  Ck>. 


143 


aa  follows:  "The  general  doctrine  is  well 
eetabliBhed  in  this  state  that  facts  known, 
which  are  snfScient  to  put  a  party  upon  in- 
quiry, are  sufficient  to  charge  him  with  all 
such  knowledge  as  he  would  have  acquired 
by  a  proper  inquiry  in  the  ordinary  course 
of  business.  The  rule  that  directors  cannot 
lawfully  enter  into  a  contract  in  the  benefit 
of  which  even  one  of  their  number  partici- 
pates without  the  knowledge  and  consent  of 
the  stockholders,  is  the  settled  law  of  this 
state.  Such  a  contract  is  voidable  at  the 
option  of  the  corporation,  but  is  not  void 
per  «0.  When  the  facts  are  disclosed  to  the 
Btockholders,  it  may  be  subsequently  ratified 
by  them.'* 

As  the  contract  was  voidable,  and  not  void 
per  «6,  the  principle  of  estoppel,  according 


to  the  great  weight  of  authority,  is  applica- 
ble to  cases  of  this  kind,  and  must  be  given 
effect  if  the  facts  of  this  case  warrant  its 
application.  The  principal  contract  under 
which  Thompson  operated  bears  date  June 
18,  1800.  Under  it  he  began  operations  in 
the  samje  month,  and  continued  them  until 
August,  1893,  during  which  time  he  built  a 
railroad,  equipped  it  with  locomotives  and 
cars,  built  tramroads,  rebuilt  and  repaired 
dams  in  the  Blackwater  river,  and  carried 
on  the  business  of  stocking  the  mill  with 
timber  under  the  contract  upon  an  immense 
scale,  using  the  railroad,  cars,  locomotives, 
tramroads,  tools,  appliances,  and  the  booms 
and  dams  in  the  river  for  that  purpose,  and, 
as  indicated  by  the  record,  practically  sup- 
plied the  mill  with  timber.    In  these  opera- 


a  conrt  of  equity  so  far  as  to  subject  for  their 
ntisfaction  any  property  possessed  by  the  cor- 
p6ration  at  the  time.  Broughton  v.  Pensacola, 
93  U.  S.  266,  28  L.  ed.  806. 

The  dissolution  of  a  corporation  no  more  im- 
pairs the  obligation  of  Its  contracts  than  the 
death  of  a  private  person  can  be  said  to  impair 
the  obligation  of  his  contracts.  Mamma  v.  Po- 
tomac Co.  8  Pet.  286,  8  L.  ed.  046. 

The  repeal  or  forfeiture  of  a  corporate  char- 
ter by  an  act  of  the  legislature,  although  con- 
ditional upon  the  consent  of  the  corporation, 
does  not  Infringe  the  constitutional  provision 
against  Impairing  the  obligation  of  contracts, 
notwithstanding  it  may  deprive  creditors  of  all 
opportunity  to  collect  their  debts.  Mobile  A  O. 
R.  Co.  V.  State,  20  Ala.  573. 

While  the  obligation  of  the  contract  between 
a  corporation  and  its  creditor  is  not  impaired 
by  the  repeal,  by  act  of  the  legislature,  of  its 
charter,  the  method  of  obtaining  indemnity  for 
Its  breach  is  changed,  and,  after  the  enactment 
of  the  repealer,  an  action  at  law  upon  the  con- 
tract can  no  longer  be  maintained  or  "prose- 
CQted,  in  the  absence  of  any  statute  permitting 
it  to  be.     Read  v.  Frankfort  Bank,  23  Me.  818. 

The  liquidation  of  a  corporation  has  the  im- 
mediate elfect  of  terminating  all  its  purely  per- 
sonal obligations,  and  of  relegating  the  bene- 
ficiaries thereunder  to  an  action  in  damages  in 
keeping  with  its  covenants.  Schlelder  v.  Dlel- 
man,  44  La.  Arm.  462,  10  So.  084. 

Although  a  law  authorizes  the  stockholders 
of  a  business  corporation  to  dissolve  it  at  will, 
and  the  laws  of  the  state  In  this  regard  enter 
directly  Into  Its  contracts,  and  all  persons  are 
deemed  to  have  contracted  in  view  of  the  exist- 
ence and  possible  exercise  of  this  power,  It  is 
nevertheless  true  that  such  a  dissolution  does 
not  destroy  the  obligation  of  the  corporation's 
contracts.  The  equitable  rights  of  creditors 
sorrive  the  dissolution,  and  attach  to  the  as- 
sets and  property  of  the  corporation  in  the 
hands  of  Ita  liquidators.    /Md. 

The  dissolution  of  a  solvent  corporation  by 
its  own  voluntary  act  will  not  relieve  it  irom 
its  contracts,  but  its  assets  will  be  liable  for 
breaches  thereof.  Griffith  v.  Blackwater  Boom 
ft  Lumber  Co.  46  W.  Va.  56,  88  8.  B.  126. 

*'Even  the  executory  contracts  of  a  defunct 
corporation  are  not  extinguished."  Shields  v. 
Ohio,  06  U.  S.  810,  24  L.  ed.  367. 

Unless  the  dissolution  is  compulsory  and  in- 
voluntary.   Then,  even  when  partly  performed, 
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executory  contracts  perish  when  the  corporation 
is  dissolved.  Griffith  v.  Blackwater  Boom  ft 
Lumber  Co.  46  W.  Va.  66,  33  S.  B.  126. 

When  a  corporation,  upon  petition  of  its 
stockholders  and  by  the  decree  of  a  court,  is 
dissolved,  and  thereafter  neither  does,  nor  at- 
tempts to  do,  any  business,  it  becomes  as  en- 
tirely extinct,  except  so  far  as  the  statute  pre- 
scribes otherwise,  as  if  it  had  never  existed.  It 
is  thus  wholly  disabled  from  performing  its 
contracts,  and  its  breach  of  any  such  contract  is 
a  total  one,  which  entitles  the  other  party,  im- 
mediately upon  the  dissolution,  to  his  whole 
damages,  present  and  prospective,  for  the  loss 
of  his  contract.  Bowe  v.  Minnesota  Milk  Co. 
44  Minn.  460,  47  N.  W.  161. 

It  is  not  the  law  that  when  a  corporation 
is  dissolved  under  a  statute  all  contracts  where- 
by third  parties  hold  its  property  are  annulled 
and  avoided;  hence,  a  writ  of  assistance  will 
not  be  awarded  to  put  a  receiver  in  possession 
of  property  of  such  a  corporation,  where  per- 
sons not  parties  to  the  dissolution  proceedings 
assert  In  good  faith  a  colorable  right  to  hold 
it.  Musgrove  v.  Gray,  123  Ala.  376,  82  Am. 
St.  Bep.  124,  26  So.  643. 

When  the  receiver  of  a  dissolved  corporation 
has  paid  .all  the  undisputed  debts,  and  has 
funds  enough  left  to  pay  all  the  disputed  ones, 
and  still  has  a  large  surplus  for  distribution  to 
stockholders,  he  is  bound  to  pay  rent  accrued 
and  accruing  to  the  end  of  the  term  under  a 
lease  for  years  to  the  corporation.  People  v» 
National  Trust  Co.  82  N.  Y.  283. 

When,  at  the  instance  of  the  ;itate,  and  by 
Judicial  decree  or  operation  of  law,  a  corpora- 
tion is  dissolved,  and  its  corporate  existence 
terminated,  a  contract  between  it  and  an  In- 
dividual for  the  latter's  services,  which  is  in 
progress  and  has  been  performed  upon  both 
sides  according  to  its  terms  down  to  the  time 
when  the  corporation  and  its  agents  and  serv- 
ants were  prohibited  from  carrying  on  the  cor- 
porate business,  is  at  an  end,  and  cannot  upon 
either  side  longer  be  performed ;  but  it  cannot  be 
considered  as  broken  by  the  corporation,  since 
nothing  has  occurred  to  constitute  a  breach  of 
the  contract  upon  either  side,  performance  be- 
ing simply  prevented  by  via  major,  and  hence 
the  individual  has  no  claim  for  damages  against 
the  assets  of  the  corporation.  People  v.  Globe 
Mut.  L.  Ins.  Co.  01  N.  Y.  174. 

A  contract  of  a  corporation  with  an  indi- 
vidual for  the  letter's  services  for  a  term  of 
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tions  he  expended  nearly  $300,000,  accord- 
ing to  the  report  of  ^he  commissioner.  He 
resigned  his  position  as  director  in  1891. 
Can  it  be  possible  that  the  directors  and 
the  stockholders,  who  appear  to  have  been 
few  in  number  (only  six,  as  indicated  by  the 
record),  had  no  knowledge  of  the  immense 
expenditure  Thompson  was  making  on  the 
faith  of  this  contract?  Whether  the  mak- 
ing of  the  contract  was  in  all  respects  duly 
formal  or  not,  the  books  of  the  company 
were  open  to  them,  and  upon  them  the  terms 
of  the  contract  were  indicated  by  the  en- 
tries. For  a  long  time  after  Thompson 
ceased  to  be  a  director  and  to  have  any 
share  or  part  in  the  management  of  the 
company,  they  allowed  him  to  go  on  with- 
out objection  or  notice  of  the  disapproval 


of  the  contract.  If,  having  such  knowledge, 
they  had  the  right  to  avoid  the  contract  be- 
cause he  was  a  director  at  the  time  it  was 
made,  can  they  do  it  in  such  manner  as  to 
inflict  upon  him  the  loss  of  so  much  of  this 
large  expenditure  as  compliance  with  his 
contract,  so  far  as  he  was  permitted  to  per- 
form it,  necessitated  t  Having  the  right  to 
deprive  him  of  the  profits  which  he  could 
have  made  on  the  contract  if  permitted  to 
complete  it,  have  they  also  the  n^t  to 
punish  him  by  depriving  him  of  money  ex- 
pended under  the  honest  belief  that  they, 
having  full  knowledge  of  all  the  facts,  as 
they  must  be  deemed  to  have  had,  and  giv- 
ing it  to  creditors,  who  advanced  their 
money  under  the  belief  that  the  company 
had  such  financial    strength   as   warranted 


years  at  a  stipulated  salary  is  broken  when, 
before  the  expiration  of  the  term,  the  corpora- 
tion is  adjudged  insolvent,  and  a  receiver  Is  ap- 
pointed whose  duty  by  statute  Is  to  collect  and 
distribute  the  assets,  under  judicial  direction, 
to  the  creditors  and  stockholders.  Spader  v. 
Mural  Decoration  Mfg.  Co.  47  N.  J.  Eq.  18,  20 
Atl.  878. 

When  a  corporation  contracts  to  sell  and  de- 
liver upon  a  future  day  merchandise,  and  be- 
fore the  time  of  delivery  arrives  is  enjoined 
from  m  anywise  Interfering  with  its  property, 
and  a  receiver  Is  appointed  of  all  its  assets,  per- 
formance of  its  contract  Is  rendered  Impossible 
by  Judicial  action,  and  the  buyer  has  no  claim 
for  damages.  Malcomson  v.  Wappoo  Mills,  88 
Fed.  680. 

The  court  cited  and  followed  People  v.  Globe 
Mut  L.  Ins.  Co.  91  N.  Y.  174,  and  rejected 
Spader  v.  Mural  Decoration  Mfg.  Co.  47  N.  J. 
Eq.  18,  20  Atl.  878,  but  the  report  does  not 
show  whether  the  appointment  of  the  receiver 
was  voluntary  or  involuntary,  or  whether  or 
not  the  selling  corporation  (if  such  it  was,  for 
even  Its  corporate  entity  Is  not  stated)  was 
dissolved. 

Where,  upon  the  suspension  of  business  and 
the  appointment  of  a  receiver  of  a  dissolved  cor- 
poration, a  contract  with  It  is  in  process  of 
performance,  and  is  for  a  time  afterwards  con- 
tinued under  direction  of  the  court  having  Ju- 
risdiction of  the  matter,  it  cannot  be  said  that 
there  was  a  breach  of  the  contract,  6ommltted 
by  the  corporation.  Griffith  v.  Blackwater 
Boom  tc  Lumber  Co.  46  W.  Va.  56,  33  S.  E.  125. 

When  the  receiver  of  a  dissolved  corporation 
abandons  the  performance  of  one  of  its  con- 
tracts by  direction  of  the  court  which  appointed 
him,  after  he  had  for  a  time,  by  the  like  direc- 
tion, been  performing  it,  and  when  at  the  time 
of  his  appointment  the  corporation  was  not  In 
default  thereon,  the  corporate  assets  are  not 
liable  for  damages  for  a  breach  of  such  con- 
tract.   Ihid. 

While  it  is  implied  in  every  agreement,  the 
performance  of  which  depends  upon  the  con- 
tinued existence  of  a  person  or  thing,  that  such 
existence  will  continue,  and  that  the  death  of 
the  person  or  destruction  of  the  thing  will  ter- 
minate the  obligation ;  and  when  a  corporation 
is  a  party  to  such  contract  its  dissolution  or 
civil  death  ends  It, — yet  such  is  not  the  rule  if 
such  dissolution  be  voluntary,  for  It  Is  equally 
an  implied  condition  of  all  corporate  contracts 
69  L.  R.  A. 


that  the  corporation  will  not  of  its  own  voli- 
tion try  to  escape  the  obligation  of  its  con- 
tracts, and,  if  it  does,  equity  will  not  recognise 
the  dissolution  or  permit  the  dissipation  of  its 
assets  until  its  contracto  are  satisfled.  Ibid. 
A  contract  between  a  dairyman  and  a  cor- 
poration to  run  a  year,  whereby  the  company 
agrees  to  buy  and  furnish  all  the  cans  to  carry 
all  the  milk  produced  by  the  former's  klne  to  be 
delivered  daily,  is  broken  in  ioto  by  the  volan- 
ts ry  dissolution  of  the  corporation  during  the 
year,  and  the  dairyman  is  entitled  iomiediAtely 
to  all  his  damages  for  the  loss  of  the  contract, 
present  and  prospective,  for  it  is  an  entirety, 
and  a  single  recovery  Is  a  bar  to  further  ac- 
tions. Bowe  V.  Minnesota  Milk  Co.  44  Minn. 
460,  47  N.  W.  151. 

f.  Upon  employment  contracts. 

1.  With  officers. 

The  bringing  of  an  action  against  a  corpora- 
tion, and  alleging  its  insolvency  and  the  ap- 
pointment therein  of  a  receiver,  do  not  abro- 
gate a  contract  for  the  employment  of  a  sal- 
aried officer.  Kinsman  v.  Fisk,  87  App.  Div. 
443,  56  N.  Y.  Supp.  83. 

When  a  corporation  makes  a  general  assign- 
ment for  creditors  it  Is  not  thereby  released 
from  its  express  contract  to  pay  a  salary  to  its 
treasurer  if  he  renders,  or  is  ready  to  render. 
his  services  as  such ;  and,  on  a  reconveyance  Isr 
the  assignee  after  settlement  with  its  creditors, 
he  is  entitled  to  recover  his  stipend.  Potts  v. 
RosecValley  Mills,  167  Pa.  310,  31  Atl.  655. 

A  secretary  of  a  corporation  which  becomes 
Insolvent  and  goes  into  the  hands  of  a  receiver 
Is  entitled  to  his  salary  for  the  balance  of  the 
year  for  which  he  was  employed,  less  what  he 
may  earn  In  other  employment.  Hassenfns  t. 
Philadelphia  Packing  ft  Provision  Co.  15  Pa- 
Co.  Ct.  660. 

A  managing  director  of  a  corporation,  en- 
gaged upon  a  salary  for  a  term  of  years,  Is  en- 
titled, upon  the  winding  up  of  such  corporation 
during  the  term,  to  prove  up  his  claim  for  sal- 
ary on  the  same  footing  as  outside  creditors. 
notwithstanding  he  was  a  shareholder  in  the 
company.  His  characters  its  stockholder  and 
employee  being  quite  distinct.  Re  Dale,  L.  R. 
43  Ch.  Dlv.  255,  59  L.  J.  Ch.  N.  S.  180,  62  li.  T. 
N.  S.  215. 

Salary  due  the  secretary  of  a  corporation  for 
services  as  such  down  to  the  winding  up  Is  a 
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their  doing  so  without  taking  security  for 
its  repayment,  just  as  Thompson  laid  out 
and  expended  these  immense  sums,  under 
the  like  belief?  The  law  does  not  demand 
the  infliction  of  any  such  punishment,  nor 
will  its  principles  warrant  the  court  in  de- 
priving him  of  compensation  for  his  expend- 
itures merely  because  of  his  fiduciary 
status  at  the  time  the  contract  was  made, 
even  if  this  court  has  correctly  decided  that 
he  is  not  entitled  to  damages  by  way  of 
compensation  for  the  loss  of  anticipated 
profits,  as  to  which  it  is  now  too  late  to  en- 
ter upon  any  inquiry. 

**The  rule  under  consideration  does  not  ex- 
tend so  far  as  to  work  an  entire  confiscation 
of  the  property  of  the  unfaithful  director, 
which  he  may  have  attempted  to  sell  to  his 


corporation  at  an  advance  over  its  cost  to 
him,  so  as  to  derive  a  secret  profit  there- 
from; but  in  the  accounting  which  takes 
place  under  the  principle  the  director  will 
be  compelled  to  yield  to  the  corporation  the 
secret  profit,  but  will  be  allowed  a  credit  for 
the  property  sold  to  the  corporation  at  its 
real  value."     10  Cyc.  Law  &  Proc.  p.  795. 

"In  most  jurisdictions,  as  we  have  seen, 
a  contract  or  other  transaction  between  a 
corporation  and  its  directors  or  other  of- 
ficers, the  corporation  being  represented  by 
others,  or  a  contract  or  other  transaction  be- 
tween a  corporation  and  a  third  party,  from 
which  a  director  or  other  officer  derives  a 
profit,  or  in  which  he  is  otherwise  person- 
ally interested,  is  merely  voidable  at  the  op- 
tion of  the  corporation,  and  not  absolutely 


provable  demand,  although  he  consented  to 
take  one  half  the  amount  until  such  time  as  it 
might  be  convenient  for  the  company  to  pay  the 
other  half.  Cope's  Case,  ^  u.  J.  Ch.  N.  S.  28, 
1  Sim.  N.  S.  54. 

The  salaries  of  the  officers  of  a  corporation 
cease  upon  the  appointment  of  a  receiver  em- 
powered and  directed  to  take  control  of  all  its 
property  and  to  assume  the  entire  management 
of  all  its  affairs.  Lenoir  v.  Llnvllle  Improv.  Co. 
126  N.  C.  022,  51  L.  R.  A.  150.  36  S.  E.  185. 

The  New  Jersey  rule,  as  exemplified  in  Spader 
V.  Mural  Decoration  Mfg.  Co.  47  N.  J.  Eq.  18, 
20  Atl.  373,  that  claims  for  damages  arising 
from  breaches  of  contract  for  services  occasion- 
ed by  the  insolvency  of  a  corporation  are  en- 
titled to  be  paid  pro  rata  oat  of  funds  in  the 
hands  of  the  receiver,  has  much  to  commend  it, 
says  the  North  Carolina  supreme  court ;  but  we 
think  that  the  average  ends  of  Justice  would  be 
better  and  more  generally  subserved  by  follow- 
ing the  New  York  rule  as  laid  down  in  People 
V.  Globe  Mut.  L.  Ins.  Co.  91  N.  Y.  174,  that  such 
contracts  are  terminated  by  the  dissolution  of 
the  corporation  at  the  Instance  of  the  sovereign 
power,  and  not  broken.    Ibid, 

The  dissolution  of  a  corporation  and  annul- 
ment of  its  charter  for  the  nonpoyment  of  taxes 
preclude  a  manager,  who  was  at  the  same  time 
one  of  Its  stockholders  and  directors,  from  re- 
covering from  its  assets  In  the  hands  of  a  re- 
ceiver any  salary  on  account  of  services  ren- 
dered in  continuing  the  business  after  dissolu- 
tion of  the  corporation,  as  his  contract  termi- 
nated when  the  corporation  was  dissolved. 
Louchheim  v.  Clewson  Printing  &  Weighing  Co. 
12  Pa.  Super.  Ct  55. 

2.  With  superintendents. 

When,  by  the  insolvency  and  winding  up  of  a 
banking  company.  Its  manager  is  discharged  by 
the  official  liquidator,  and  his  contract  has  not 
expired,  and  he  was  by  such  contract  entitled, 
In  addition  to  a  stated  annual  salary,  to  resi- 
dence and  offices  upon  the  bank's  premises  free 
of  rent  and  taxes,  he  is  entitled  to  damages 
from  the  effects  of  the  bank  for  the  loss  of  his 
contract,  computed  upon  the  basis  of  the  pres- 
ent value  of  an  annuity  equal  to  his  annual 
salary  and  terminating  at  the  end  of  his  term  of 
employment,  with  a  proper  rent  for  the  bank 
premises  for  the  unexpired  term,  deducting 
what  Is  Just  for  his  being  at  liberty  to  obtain 
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a  fresh  appointment.     Yelland's  Case,  L.  R.  4 
Eq.  850. 

When  it  Is  part  of  the  contract  under  which 
one  is  employed  as  manager  for  a  corporation, 
that,  if  he  is  deprived  of  his  employment  for 
other  than  his  gross  misconduct,  he  shall  be 
paid  by  the  company  a  sum  equal  to  three  years* 
salary,  he  Is  entitled,  upon  the  winding  up  of 
the  corporation  under  the  English  companies 
act,  to  the  sum  stated  without  deduction  as  In 
Yelland's  Case,  because,  had  the  corporation 
while  a  going  concern  discharged  him  without 
his  misbehavior,  it  would  be  bound  to  pay  him' 
the  three  years'  salary,  and  he  might  have  en-' 
tered  at  once  upon  a  new  employment.  Re 
London  &  S.  Bank,  L.  R.  9  Eq.  149,  A 8  Week. 
Rep.  273. 

One  who  has  a  contract  to  serve  a  corpora- 
tion as  superintendent  for  a  period  of  ten  years 
at  a  stated  annual  salary  and  a  percentage  of 
profits,  which  is  duly  performed  for  nearly  two 
years  by  both  parties,  when  further  perform- 
ance ts  stopped  by  the  adjudication  of  bank- 
ruptcy of  the  corporation,  Is  entitled  to  prove 
against  the  assets  in  bankruptcy,  and  to  share 
in  the  distribution  thereof,  damages  for  the 
breach  of  such  contract  as  If  he  had  been  dis- 
charged without  legal  cause  at  the  time  the 
adjudication  took  place.  Ea  parte  Pollard,  2 
Low.  Dec.  411,  Fed.  Cas.  No.  11,262. 

The  reasoning  of  Lowell,  J.,  In  the  above  case 
as  to  the  provability  and  right  of  participation 
of  a  claim  for  damages  against  a  bankrupt 
manufacturing  corporation,  of  one  employed  as 
Its  superintendent  under  a  written  contract  at 
a  stated  annual  salary  for  ten  years  with  a  per- 
centage of  profits,  and  which  was  In  course  of 
performance  by  both  parties,  and  had  eight 
years  and  upwards  to  run  when  It  was  Inter- 
rupted by  an  adjudication  in  bankruptcy  fol- 
lowing the  voluntary  petition  of  the  corporation. 
Is  worth  outlining,  and  in  striking  contrast  to 
the  reasoning  of  the  New  York  case  of  People  v. 
Globe  Mut.  L.  Ins.  Co.  91  N.  Y.  174.  Has  there, 
he  asks,  been  such  a  breach  of  the  contract  as 
will  give  the  petitioner  a  right  of  proof  for  any 
damages  which  he  may  have  sufFered  against 
the  estate  of  the  bankrupt  corporation?  That, 
he  says.  Is  a  difficult  question.  It  Is  easy  to 
show  the  very  great  hardship  of  a  negative  an- 
swer. No  corporation  has  been  wound  up  In 
bankruptcy  In  this  district,  and  ever  been  re- 
vived In  such  a  form  as  to  give  Its  old  creditors 
redress.  In  most  cases,  here  or  elsewhere,  a 
10 
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Toid.  It  follows  that  the  transaction,  if 
within  the  powers  of  the  corporation,  may 
be  consented  to,  ratified,  or  acquiesced  in, 
hy  the  stockholders,  or  by  the  board  of  di- 
rectors, if  it  could  be  authorized  by  them. 
If  it  is  consented  to  or  ratified  with  full 
knowledge  of  the  facts,  it  is  finally  and  ab- 
solutely binding,  and  neither  the  corpora- 
tion nor  individual  stockholders  can  after- 
wards sue  to  set  it  aside,  or  otherwise  at- 
tack its  validity.  And  since  the  corporation 
may  thus  consent  to  the  transaction  and 
render  it  binding,  if  it  acquiesces,  strangers 
cannot  object.  This  is  true  of  contracts 
and  other  transactions  between  two  corpora- 
tions having  directors  or  other  officers  in 
common.  They  are  not  absolutely  void,  but, 
at  the  most,  merely  voidable,  and  may  be 


rendered  binding  by  ratification  or  ac- 
quiescence on  the  part  of  the  stockholder^^. 
Ratification  is  to  be  implied  if  the  corpora- 
tion accepts  or  retains  the  benefit  of  the 
transaction  (assuming,  of  course,  that  it 
can  do  otherwise),  with  knowledge  of  the 
facts;  and  it  may  be  implied  from  acquies- 
cence. Ordinarily,  it  is  for  the  corporation. 
— ^the  stockholders  collectively — ^to  ratify  or 
disaffirm  the  transaction,  and  individual 
stockholders  cannot  object.  Of  course,  rati- 
fication or  acquiescence  by  a  majority  of  the 
stockholders  cannot  bind  a  dissenting  stock- 
holder where  the  transaction  is  a  fraud 
upon  his  rights,  or  beyond  the  powers  of  the 
corporation,  and  cannot  prevent  the  dissent- 
ing stockholder  from  suing  in  a  proper  case 
to  set  the  transaction  aside,  and  obtain  re- 


dividend  is  all  that  is  left.  And  adverting 
to  the  English  companies  act  (26  &  27  Vict, 
chap.  80,  S  158)  allowing  proof  of  claims  for 
damages,  certain  and  uncertain,  present  and 
future,  which,  he  says,  is  no  more  than  common 
justice;  and  expressing  regret  that  the  atten- 
tion of  Congress  was  not  attracted  to  this  mat- 
ter, and  that  the  law  as  it  stands  is  the  same 
for  corporations  and  individuals  notwithstand- 
ing the  difference  in  their  situation, — he  con- 
cludes that,  as  this  claim  could  be  proved 
against  an  individual  bankrupt,  it  can  be  proved 
against  a  banlirupt  corporation.  He  Justifies 
this  conclusion  by  saying  that  it  is  now  well 
.settled  that  where  one  party  to  a  contract  defi- 
nitely refuses  to  perform  it,  even  before  the 
time  for  performance  arrives,  the  other  party 
has  his  immediate  action,  a  fortiori  when,  after 
part  performance,  there  is  a  refusal  to  com- 
plete, the  only  question  in  doubt  being  whether 
the  injured  party  could  have  an  immediate  and 
complete  remedy  once  for  all  without  tender  of 
performance  on  his  part,  and  the  decisions  are 
that  he  may.  It  Is  plain,  therefore,  that  if  the 
corporation  had  discharged  Its  superintendent 
the  day  before  it  began  the  bankruptcy  proceed- 
ings, he  would  have  had  a  claim  for  damages 
which  he  might  prove.  Does  it  make  any  dif- 
ference that  the  company  neglected  to  give 
the  employee  a  formal  dismissal  ? — he  inquires. 
Not  at  all.  It  did  an  act  which  Incapacitated 
it  from  fulfilling  its  contract,  and  It  is  unnec- 
essary and  false  nicety  to  hold  that,  because 
this  act  was  the  very  filing  of  a  petition  in 
Imnkruptcy,  therefore  there  was  no  breach  at 
the  time  of  filing  that  petition.  The  contract 
was  ipso  facto  dissolved  by  the  filing  of  the  pe- 
tition in  bankruptcy,  which  made  its  perform- 
ance by  the  bankrupt  impossible  and  by  the 
employee  illegal,  for  he  had  no  right  to  employ 
a  man  or  pay  a  dollar  after  that  time ;  and  the 
fact  that  the  bankrupt  corporation  did  not,  five 
minutes  or  more  before  such  filing,  formally 
dismiss  him  from  its  service,  is  immaterial. 

8.  With  agents. 

In  People  v.  Globe  Mut.  L.  Ins.  Co.  01  N.  Y. 
174,  a  general  agent  who  had  a  running  con- 
tract for  a  term  of  years  with  a  life  Insurance 
company,  and  whose  employment  was  termi- 
nated by  the  compulsory  dissolution  of  his  cor- 
porate employer,  was  denied  any  participation 
in  the  assets  of  the  company  upon  his  asserted 
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claim  for  damages  for  a  breach  of  his  contract 
of  employment.  There  were  more  than  one 
ground  assigned  for  this  conclusion,  but  the 
chief  one  was  that  there  bad  been  no  breacb  of 
the  contract  on  the  part  of  the  company,  nor 
was  it  possible  for  the  agent  to  perform,  or 
tender  performance,  upon  his  part,  so  as  to  put 
the  company  in  default,  a  sine  qua  noa,  to  a 
recovery  of  such  a  claim.  Both  parties  were  in 
good  faith,  it  was  said,  performing  this  con- 
tract, when  the  state,  in  the  exercise  of  its 
sovereign  power,  interfered.  It  forbade  by  In- 
junction both  parties,  alike,  from  going  on  with 
the  contract,  and  rendered  performance  impon- 
sible,  alike,  by  the  company  and  the  agent  by 
the  same  sovereign  act  and  at  the  same  instant 
of  time.  Both  parties  contracted  in  view  of 
the  possibility  of  the  dissolution  of  the  corpora- 
tion at  any  time  by  the  act  of  the  state. 

It  was  necessary,  to  reach  this  Judgment,  for 
the  court  co  distinguish  two  of  its  prior  deci- 
sions. In  People  v.  Security  L.  Ins.  Co.  78  N. 
Y.  114,  34  Am.  Rep.  522,  and  People  v.  National 
Trust  Co.  82  N.  Y.  288,  the  respective  corpora- 
tions defendant  had  been  enjoined  from  con- 
tinuing business,  placed  in  the  hands  of  a  re- 
ceiver, and  dissolved  absolutely.  In  the  one 
case  it  was  held  that  policy  holders  had  con- 
tracts of  value  which  were  broken  by  the  disso- 
lution, and  in  the  other  case  that  a  lease  for 
years  was  not  thereby  terminated;  so  that  in 
tlie  first  case  the  policy  holders  had  valid  claims 
upon  the  corporate  assets  for  the  valne  of  their 
policies  which  were  destroyed  by  the  dissolntton, 
and  in  the  second  case  that  the  landlord  had 
a  valid  claim  for  the  future  accruing  rent  to  the 
end  of  the  leased  term. 

It  was  said  that  the  policy  holder  stood  apon 
a  breach  of  his  contract,  but  that  breach  was 
not  the  dissolution  of  the  company,  but  the 
failure  upon  Its  part,  before  the  dissolution,  to 
maintain  the  legal  reserve  which  was  the  pro- 
voking cause  of  the  state's  intervention,  and 
the  promise  to  maintain,  which  was  an  implied 
part  of  its  contract  with  every  policy  holder. 
The  state,  finding  these  contracts  with  the  pol- 
icy holders  broken  In  this  unexpressed  condi- 
tion, stepped  in  and  wound  up  the  recalcitrant 
corporation.  The  landlord's  case,  affected.  It 
was  said,  proi>erty  rights  which  survived  the 
death  of  the  corporation.  He  could  perform 
upon  his  part,  his  ability  to  do  so  existed  and 
was  not  restrained.     The  agent  could  not  per- 
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dress  for  the  benefit  of  the  corporation,  as 
has  been  explained  in  a  former  chapter.  But 
where  the  transaction  is  of  such  a  character 
that  it  might  lawfully  have  been  authorized 
by  the  majority,  it  may  lawfully  be  ratified 
or  acquiesced  in  by  them,  and  their  ratifica- 
tion or  acquiescence  will  bar  an  action  by  a 
dissenting  minority  to  set  it  aside.  The 
board  of  directors  may  ratify  a  transaction 
if  they  could  have  authorized  it,  but  not 
otherwise.  When  they  do  undertake  to  rati- 
fy, a  majority  must  be  disinterested.  It  is 
also  well  settled  that  the  corporation  and 
the  stockholders  may  and  will  lose  the  right 
to  have  the  contract  or  transaction  set  aside 
by  laches  in  exercising  their  option  to  disaf- 
iirm  it.  Whether  the  delay  in  electing  to 
set  the  transaction  aside  constitutes  laches, 


so  as  to  bar  the  right  to  relief,  will  depend 
upon  the  circumstances,  and  not  merely 
upon  the  length  of  time  which  has  elapsed. 
It  was  said  by  Mr.  Justice  Miller  in  a  lead- 
ing case  in  the  Supreme  Ck)urt  of  the  United 
States  [Tvnn-IAck  Oil  Co,  v.  Marhury,  91  U. 
S.  587,  23  L.  ed.  328],  in  which  a  director 
had  purchased  property  of  a  corporation  at 
a  sale  under  a  deed  of  trust :  The  doctrine 
is  well  settled  that  the  option  to  avoid  such 
a  sale  must  be  exercised  within  a  reasonable 
time.  This  has  never  been  held  to  be  any 
determined  number  of  days  or  years,  as  ap- 
plied to  every  case,  like  the  statute  of  limi- 
tations, but  must  be  decided  in  each  case 
upon  all  the  elements  of  it  which  affect  that 
question.  These  are  generally  the  presence 
or  absence  of  the  parties  at  the  place  of  the 


form  because  the  state  would  not  allow  him  to 
do  so. 

The  court  dismissed  the  English  cases  with 
the  statement  that  in  all  of  them  the  companies 
stopped  payment  before  the  law  took  them  In 
hand,  and  they  did  so  by  open  public  notice, 
which  was  in  legal  effect  a  refusal  to  perform 
their  contracts.  The  law  did  not  break  the  con- 
tracts; they  were  already  broken. 

After  disposing  of  the  troublesome  precedents 
in  this  wise,  the  court  faced  the  contention 
that  the  agent's  contract  is  to  be  regarded  as 
only  dissolved  when  destroyed  by  an  outside,  in- 
dependent force,  operating  separately,  and  not 
set  in  motion  directly  or  indirectly  by  the  act 
of  the  party  pleading  it  as  an  excuse.  In  other 
words,  such  party  must  be. Innocent  and  blame- 
less respecting  the  vis  major  which  dissolves 
the  contract,  and,  if  not  so,  cannot  plead  as  an 
excuse  what  is  practically  his  own  act  and 
fault.  The  argument  was  pressed  upon  the 
court  that,  unlike  the  corporations  in  all  the 
precedent  authorities,  the  Globe  company  at 
the  bar  was  not  only  not  blameless,  but  that  its 
dissolution  resulted  from,  and  was  directly 
caused  by.  Its  own  acts  and  omissions. 

The  answer  to  this  seems  deplorably  weak. 
The  court  said,  the  fact  is  not  shown,  nor  neces- 
sarily to  be  inferred,  from  aught  In  the  record, 
that  the  corporation  was  derelict,  although  at 
the  same  time  it  admitted  that  it  should  pre- 
sume the  legal  reserve  to  have  fallen  below  the 
$^afe  level,  since  this  was  the  statutory  ground 
for  state  intervention.  Moreover,  this  result, 
it  added,  may  have  been  due  to  investments 
seemingly  prudent  when  made,  but  which,  con- 
trary to  all  reasonable  expectation  and  fore- 
sight, turned  out  bad.  As,  however,  even  this 
pointed  to  an  indirect  responsibility,  the  court 
retreated  to  the  fellow-servant  doctrine,  that 
has  done  such  yeoman  service  in  preventing  re- 
coveries for  personal  injuries. 

On  the  whole  this  decision  is  unsatisfyhig. 
Waiving  the  question  as  to  why  the  court  in  one 
case  implied  a  contract  with  the  policy  holder 
that  the  company  should  maintain  the  legal  re- 
serve, and  not  provoke  corporate  death  at  the 
hands  of  the  state;  and  in  the  other  refused 
to  imply  any  contract  with  its  agent  to  refrain 
from  disabling  itself  from  doing  the  business  it 
was  chartered  to  do, — there  are  diflficultles  with 
the  coutt*8  theories.  To  say  that  the  agent 
contracted  with  knowledge  that  the  corporation 
must  die  whenever  its  creator  so  willed  does  not 
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help,  since  both  policy  holder  and  landlord  did 
the  same.  It  is  also  unsatisfactory  to  say  that 
there  was,  by  the  failure  to  maintain  the  legal 
reserve,  a  breach  of  the  contract  with  the 
policy  holder  before  dissolution, — such  breach 
being  the  cause  and  the  dissolution  the  conse- 
quence. This  alleged  breach  did  not  authorize 
any  policy  holder  to  refuse  to  carry  out  his  con- 
tract until  the  state  intervened.  The  policy 
holder  was  bound  to  pay  his  premiums  down  to. 
the  very  moment  of  dissolution,  or  his  policy 
would  have  lapsed  and  he  have  been  barred 
from  sharing  in  the  corporate  assets.  Why, 
then,  was  not  the  company  up  to  the  instant 
of  its  dissolution  as  much  performing  its  con- 
tracts with  its  policy  holders  as  with  its  gen- 
eral agents?  How  could  the  policy  holder, 
more  than  the  agent,  when  dissolution  occurred 
by  the  via  major,  put  the  company  in  default? 

In  Hepburn  v.  Montgomery,  07  N.  Y.  618, 
and  in  Atty.  Gen.  v.  Continental  L.  Ins.  Co.  93 
N.  Y.  630,  the  decision  in  People  v.  Globe  Mut. 
L.  Ins.  Co.  91  N.  Y.  174,  was  followed. 

A  question  arose  In  a  New  Jersey  litigation 
over  the  sufficiency  of  a  plea  in  answer  to  a 
declaration  by  the  general  agent  of  a  credit  in- 
surance company  claiming  damages  for  a  breach 
of  his  contract  to  solicit  insurance,  which  set 
up  in  defense,  in  substance,  that  the  corpora- 
tion became  insolvent,  and  ceased  to  employ  the 
agent  because  It  was  declared  insolvent  and  en- 
Joined  from  doing  further  business  by  the  court 
of  chancery,  was  put  In  the  hands  of  a  receiver, 
and  its  charter  was  declared  to  be  forfeited  and 
void,  except  for  the  purpose  of  collecting  and 
distributing  its  assets.  The  supreme  court  held 
the  plea  good,  and  overruled  the  plalntifTs 
demurrer  thereto,  reasoning  as  follows :  It  is 
well  settled  that  contracts  for  personal  serv- 
ices are  made  upon  the  implied  agreement  that 
both  contracting  parties  will  continue  alive, 
and  are  terminated  when  either  dies.  The  dis- 
tinction between  such  contracts  and  those  with 
policy  holders  was  applied  In  People  v.  Globe 
Mut.  L.  Ins.  Co.  91  N.  Y.  174,  a  case  Involving 
the  question  here,  and  where,  as  here,  the  life 
of  the  company  was  extinguished  by  the  act  of 
the  state.  The  New  York  supreme  court  held, 
and  its  view  was  unanimously  concurred  in  by 
the  court  of  appeals,  that  a  general  agent 
whose  compensation  depended  upon  his  suc- 
cess In  procuring  Insurance  for  the  company 
upon  a  percentage  could  not  maintain  an  action 
for  damages  against  the  receiver  because,  be- 
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transaction,  their  knowledge  or  ignorance  of 
the  sale  and  of  the  facts  which  render  it 
voidable,  the  permanent  or  fluctuating  char- 
acter of  the  subject-matter  of  the  transac- 
tion as  affecting  its  value,  and  the  actual 
rise  or  fall  of  the  property  in  value  during 
the  period  within  which  this  option  might 
have  been  exercised.'  Laches  may  bar  the 
right  of  a  corporation  or  its  stockholders  to 
maintain  a  suit  to  compel  directors  to  ac- 
count fur  secret  profits.  Individual  stock- 
holders may  be  estopped  to  Attack  a  con- 
tract or  other  transaction  on  behalf  of  the 
corporation  on  the  ground  that  directors  or 
other  officers  were  personally  interested.  If 
they  participated  or  consented,  or  if  they 
have  ratified  the  transaction  with  knowledge 
of    the    facts,    they    are    clearly    estopped. 


Stockholders  will  not  be  heard  to  complain 
of  their  own  acts  as  directors.  The  right  of 
individual  stockholders  to  complain  may 
also  be  barred  by  laches."  Clark  ft  M.  Priv. 
Corp.  S  764. 

This  text  is  supported  by  authorities  too 
numerous  to  mention  or  examine,  one  of 
which  is  the  leading  case  of  F088  v.  Har- 
bottlc,  2  Hare,  461,  in  which  the  vice  chan- 
cellor, after  laying  down  the  rigid  rules  of 
law  requiring  the  exercise  of  the  utmost 
good  faith  on  the  part  of  promoters  of  cor- 
porations, treating  them  as  acting  in  a  fi- 
duciary capacity,  proceeds  as  follows:  **If 
persons,  on  the  other  hand,  intending  to 
form  a  company,  should  purchase  land  with 
a  view  to  the  formation  of  it,  and  state  at 
once  that  they  were  the  owners  of  such  land, 


fore  the  expiration  of  the  period  for  which  he 
was  en.iraged,  he  was  prevented  by  the  insol- 
vency, receivership,  and  dissolution  of  the  com- 
pany from  continuing  his  employment.  The. 
rale  in  that  case  will  be  accepted  here.  Rosen- 
baum  V.  United  States  Credit  System  Co.  60  N. 
J.  L.  294,  37  Atl.  305. 

But  this  judgment  was  reversed  by  the  New 
Jersey  court  of  errors  and  appeals,  which,  In 
doing  so,  said :  In  the  case  of  People  v.  Globe 
Mut.  L.  Ins.  Co.  91  N.  Y.  174,  upon  which  the 
supreme  court  relied,  both  parties  to  the  con- 
tract, the  company  and  the  agent,  were  re- 
strained by  injunction,  at  the  instance  of  the 
attorney  general,  from  further  prosecution  of 
the  business  of  the  company  and  the  exercise 
of  any' of  Its  corporate  franchises,  followed  by 
the  appointment  of  a  receiver  and  dissolution 
of  the  company ;  and  it  was  held  that,  as  the 
action  of  both  contracting  parties  was  para- 
lyzed by  Injunction  at  the  same  time,  so  that 
neither  could  put  the  other  In  the  wrong,  there 
was  no  breach  of  the  contract.  But  in  the  case 
at  bar  there  was  no  such  Injunction.  The  con- 
traction of  debts  and  disposition  of  assets  was 
forbidden,  and  afterwards  there  was  an  ad- 
judication of  Insolvency  and  a  receiver,  but 
without  continuing  the  Injunction.  The  New 
Jersey  statutes  do  not  provide  that  a  mere  ad- 
judication of  Insolvency  and  the  appointment  of 
a  receiver  take  from  a  corporation  Its  right  to 
do  business.  The  practical  effect  Is  to  stop  busi- 
ness, but  the  right  to  go  on  Is  not  taken  away. 
Kosenbaum  v.  United  States  Credit  System  Co. 
61  N.  J.  L.  543,  40  Atl.  591. 

Chancellor  McGIll,  of  New  Jersey,  In  writing 
for  the  court  of  errors  and  appeals  In  Rosen- 
bnum  V.  United  States  Credit  System  Co.  61 
N.  J.  L.  .'>43,  40  Atl.  591,  which  unanimously 
reversed  the  supreme  court  In  the  same  case 
(60  N.  J.  L.  204,  37  Atl.  595),  sharply  criticises 
the  reasoning  of  the  New  York  court  of  appeals 
In  People  v.  (;iobe  Mut.  L.  Ins.  Co.  01  N.  Y. 
174,  upon  which  the  court  below  had  relied  In 
coming  to  the  conclusion  about  to  be  reversed. 
The  learned  chancellor  had  pointed  out  at  the 
beginning  a  very  material  distinction  between 
the  case  In  hand  and  the  New  York  case,  which 
deprived  the  latter  of  authority  as  a  precedent : 
but  he  did  not  rest  there.  He  took  up  the  broad 
question  whether  the  forfeiture  of  the  corpo- 
rate charter  would  bar  a  general  soliciting 
agent's  claim  for  damages  for  a  breach  of  his 
contract  of  employment  for  the  term  of  the 
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contract  which  had  not  expired  at  the  date  of 
that  forfeiture.   Following  the  reasoning  of  the 
New   York   court   in   the   case   mentioned,    the 
court  below,  he  said,  looked  upon  the  contract 
as  one  merely  for  skilled  personal  service,  and 
treated  the  insolvency  of  the  company  and  for- 
feiture of  Its  charter  as  analogous  to  the  death 
of  the  master  of  such  a  servant,  which,  by  an 
Implied    condition,    ended    the    contract.    The 
court  of  appeals  of  New  York  carried  the  doc- 
trine of  Implied  condition  in  the  contract  still 
further.  Finch,  J.,  saying :   What  had  happened 
was  the  dissolution  of  the  contract  by  the  sov- 
ereign power  of  the  state,  rendering  perform- 
ance on  either  side  Impossible.   This  result  was 
within  the  contemplation  of  the  parties,   and 
must  be  deemed  an*  unexpressed  condition  of 
their  agreement.   One  party  was  a  corporation. 
It  drew  its  vitality  from  the  grant  of  the  state, 
and  could  only  live  by  its  permission.     It  ex- 
isted   within    certain    defined    limltatlonB,    and 
must  die  whenever  Its  creator  so  willed.     The 
general  agent  who  contracted  with  it  did  so  with 
knowledge    of    the    statutory    conditions,    and 
these  must  be  deemed  to  have  permeated  the 
agreement  and  constituted  elements  of  the  obli- 
gation.  The  judge  admits,  says  the  chancellor, 
that  the  Implication  will  not  exist  If  it  appears 
that  the  corporation  was  culpably  responsible 
for  state  Intervention.    He  then  proceeds :    It 
appears   to   us   that   both   these   Implied    con- 
ditions are  forced,  or  at  least  forced  In  their  ap- 
plication to  cases  in  this  state  similar  to  the 
case  now  considered.    It  appears  to  us  that  the 
material  fact  that  the  corporation  defendant  Is 
a  stock  company,  and  that  Its  capital  stands  as 
a  trust  fund  for  the  payment  of  Its  debts,  is 
lost  sight  of.    Such  a  company  may  l^ecome  in- 
solvent, and  Its  charter  may  be  forfeited  when 
its  assets  may  be  more  than  sufficient  to  pay 
Its   debts.     Everyone   who   deals   with   such   a 
corporation  does  so  In  view  of  the  trust  fund 
Its  capital  provides  and  the  security  that  fund 
Is  Intended  to  afford.  The  stockholders  who  pro- 
vide the  fund  Invite  confif^ence  because  of  It. 
and  through  such  confidence  their  venture  may 
be  profitable  to  them.     The  mere  statement  of 
this  situation  makes  conspicuous  the  Injnstlce 
of  any  course  of  reasoning  which  will  return  to 
the  stockholders  their  capital  before  satisfac- 
tion of  all  losses  induced  by  faith  In  It  should 
be  made.     The  state  creates  corporations,  and 
requires  of  them  the  provision  of  such  a  trust 
fuhd,  and,  when  It  destroys  their  corporate  ex- 
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and  propose  to  sell  it  at  a  price  fixed,  for 
the  purposes  of  the  company  to  be  fonned, 
the  transaction,  so  far  as  the  public  are 
concerned,  commencing  with  that  statement, 
might  not  fall  within  the  principle  of  Hick- 
ens  V.  Congreve,  4  Russ.  Ch;  562.  A  party 
may  have  a  clear  right  to  say:  'I  begin 
the  transaction  at  this  time.  I  have  pur- 
chased land,  no  matter  how  or  from  whom, 
or  at  what  price.  I  am  willing  to  sell  it  at 
a  certain  price  for  a  given  purpose.' "  An- 
other is  Twin-Lick  Oil  Co.  v.  Marhury,  91 
U.  S.  587,  23  L.  ed.  328,  heretofore  quoted 
from.  It  holds:  "The  right  of  a  corpora- 
tion to  avoid  the  sale  of  its  property  by  rea- 
son of  the  fiduciary  relations  of  the  pur- 
chasjer  must  be  exercised  within  a  reasonable 
time  after  the  facts  connected  therewith  are 


made  known,  or  can  by  due  diligence  be  as- 
certained. As  the  courts  have  never  pre- 
scribed any  specific  period  as  applicable  to 
every  case,  like  the  statute  of  limitations, 
the  determination  as  to  what  constitutes  a 
reasonable  time  in  any  particular  case  must 
be  arrived  at  by  a  consideration  of  all  its 
elements  which  affect  that  question."  In 
Sietoart  v.  Lehigh  Valley  R,  Co.  38  N.  J. 
L.  606,  Mr.  Justice  Dixon,  delivering  the 
opinion  of  the  cou]:t,  said:  "After  an  ex- 
amination of  all  the  cases  cited,  and  such 
others  as  I  have  found,  and  a  careful  con- 
sideration of  the  principle,  and  the  results 
of  regarding  and  disregarding  it,  I  have 
come  to  the  conviction  that  the  true  legal 
rule  is  that  such  a  contract  is  not  void,  but 
voidable,  to  be  avoided  at  the  option  of  the 


l8tence»  natural  Jastice  requires  that  it  shall 
provide  for  distribution  of  the  fund  so  that  no 
part  of  It  shall  be  returned  to  those  who  ofFer  it 
as  security  for  the  action  of  others,  until  the 
latter  shall  have  all  the  protection  against  loss 
In  their  undertaking  that  It  is  capable  of  af- 
fording. 

The  Insolvency  of  a  corporation  and  appoint- 
ment of  a  receiver  of  its  assets  under  the  New 
Jersey  laws  do  not  rescind  or  terminate  a  con- 
tract with  individuals  to  set  up  and  operate  a 
soda-water  fountain  in  the  premises  of  the  cor- 
poration, and  pay,  in  lieu  of  rent,  15  per  cent, 
of  the  gross  receipts.  Holies  v.  Crescent  Drug 
&  Chemical  Co.  53  N.  J.  Eq.  614,  32  Atl.  1061. 

The  ground  of  the  decision  in  People  v.  Globe. 
Mut.  L.  Ins.  Co.  91  N.  Y.  174,  that  the  contract 
for  service  was  annulled  by  the  act  of  the  state 
In  dissolving  the  corporation,  not  by  default  of 
the  corporation  in  performing  it,  "does  not  seem 
to  be  very  perspicuous  or  satisfactory  in  any 
view ;  but  the  case  certainly  does  not  hold  that 
contracts  for  personal  services  are  rescinded  by 
the  insolvency  of  a  corporation."  Ibid. 

An  agent  of  a  corporation,  engaged  for  the 
term  of  five  years,  during  which  period  the  com- 
pany goes  into  voluntary  liquidation,  and  is 
wound  up,  and  whose  employment  is  continued 
by  the  official  liquidators  for  a  considerable 
length  of  time  after  the  winding-up  order,  is  en- 
titled, under  the  rule  in  Yelland's  Case,  L.  B. 
4  Eq.  350,  to  his  full  salary  to  the  end  of  the 
five  years*  term.  Re  London  &  C.  Co.  L.  R.  7 
Eq.  550,  38  L.  J.  Ch.  N.  S.  662,  20  L.  T.  N.  S. 
774. 

An  agent  of  an  Insurance  company,  employed 
for  a  term  of  years  upon  a  stated  annual  salary 
and  a  commission  of  10  per  cent  of  the  net 
profits  of  each  year,  when  the  company  is 
wound  up  before  the  term  of  employment  ex- 
pires, is  entitled  to  his  stated  salary,  but  not 
to  damages  for  loss  of  his  commission  for  the 
rest  of  the  term  of  employment.  The  reason 
Is,  he  cannot  compel  the  company  to  do  busi- 
ness, and,  unless  business  is  profitable,  he  earns 
no  commissions.  Re  English  &  S.  Marine  Ins. 
Co.  L.  R.  5  Ch.  737,  39  L.  J.  Ch.  N.  S.  685,  23 
L.  T.  N.  S.  085,  18  Week.  Rep.  1122. 

If  an  agent  is  employed  for  a  term  of  years 
to  sell  goods  of  a  corporation  upon  a  commis- 
sion, and  the  company  winds  up  before  the  term 
expires,  he  is  entitled  to  his  damages  for  the 
breach  of  his  contract.  Re  Patent  Floor  Cloth 
Co.  41  L.  J.  Ch.  N.  S.  476,  26  L.  T.  N.  S.  467. 
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Bacon,  V.  C,  distinguished  English  &  S. 
Marine  Ins.  Co.*s  Case  by  the  circumstance  that 
Maclure  was  to  be  paid  a  salary  and  a  tithe  of 
the  net  profits  besides,  while  the  claimants  at 
bar  were  to  be  paid  a  commission  on  sales  as 
sole  compensation,  and  whether  the  sales  were 
profitable  or  not.  He  did  not  venture  to  state 
any  inile  for  computing  the  damages,  or  suggest 
any  method  of  proving  them. 

The  winding  up  of  a  corporation  does  not  abv 
rogate  a  contract  made  with  a  broker  to  plaeot 
its  shares  and  receive  a  stated  fee  for  doing  wo^ 
payable  when  all  the  shares  have  been  allotted.. 
Inchbald  v.  Western 'Neilgherry  Coffee,  Tea  ^ 
Cinchona  Plantation  Co.  17  C.  B.  N.  S.  733. 

Notwithstanding  the  assignee  of  a  corpora^ 
tlon  Is  enjoined  by  the  courts  from  consummat- 
ing a  sale  of  the  corporate  property  negotiated 
by  a  broker,  the  latter  may  recover  his  commis- 
sions, since  these  were  earned  as  soon  as  he 
found  a  purchaser  ready  and  able  to  buy.  Gib- 
son V.  Gray,  17  Tex.  Civ.  App.  646,  43  S.  W, 
922. 

This  is  the  distinguishing  feature  that  makes 
Inapplicable  People  v.  Globe  Mut.  L.  Ins.  Co.  91 
N.  Y.  174. 

The  salaried  selling  agent  of  a  corporation, 
employed  for  a  definite  term,  who  is  discharged 
before  that  term  expires  because  the  company 
is  embarrassed  and  unable  to  continue  business, 
and  when,  immediately  after  such  discharge  the 
corporation  Is  dissolved  by  the  decree  of  a  com^ 
potent  court  in  regular  proceedings  voluntarily 
instituted,  has  a  valid  claim  for  damages 
against  the  property  and  assets  of  such  corpo- 
ration for  a  breach  of  his  contract  of  employ- 
ment, and  the  measure  of  such  damages  is  the 
salary  for  the  rest  of  the  term  less  the  net 
amount  he  has  earned  in  the  meantime.  TlfiSn 
Glass  Co.  V.  Stoehr,  54  Ohio  St.  157,  43  N.  E. 
279. 

In  Tlftln  Glass  Co.  v.  Stoehr,  54  Ohio  St. 
157,  43  N.  E.  279,  the  supreme  court  of  Ohio 
properly  distinguished  the  case  at  bar  from 
People  V.  Globe  Mut.  L.  Ins.  Co.  91  TC.  Y.  174, 
by  pointing  out  that  In  the  case  before  It  the 
employee  had  been  discharged  from  his  employ- 
ment before  the  company  was  dissolved,  and, 
consequently,  that  a  breach  of  his  contract  had 
been  committed  by  the  corporation  before  its 
dissolution,  and  that  dissolution  was  the  result 
of  its  own  voluntary  request.  The  fact  that  the 
damage  could  not  be  computed  until  long  after 
the  dissolution  did  not  affect  the  case.    Unlike 
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cestui  que  tru8t,  exercised  within  a  reason- 
able time.  I  can  see  no  further  safe  modifi- 
cation or  relaxation  of  the  principle  than 
this."  In  the  late  case  of  United  States 
Steel  Corp.  v.  Hodfje,  64  N.  J.  Eq.  807,  60 
L.  II.  A.  742,  54  Atl.  1,  decided  February  18, 
1903,  Van  Syckel,  J.,  said:  "It  is  a  settled 
rule  of  corporation  law  that  the  personal 
interest  of  directors  renders  a  transaction 
voidable  at  the  option  of  the  stockholders, 
and  not  void  per  se.  Under  the  declaration 
of  this  court  in  the  case  last  cited  the  share- 
holders may,  within  a  reasonable  time  after 
the  disclosure  to  them  of  the  interest  of  a 
director,  elect  to  avoid  the  contract;  but,  if 
an  unreasonable  time  is  allowed  to  elapse 
without  exercising  such  option,  during 
which  the  position  of  directors  becomes  so 


changed  that  it  would  be  inequitable  to  va- 
cate the  engagement,  equity  would  refuse 
to  interpose." 

On  this  question,  it  is  useless  to  multiply 
authorities,  for  the  principle  is  in  perfect 
accord  with  both  justice  and  common  sense, 
and  underlies  the  whole  doctrine  of  compen- 
sation. It  is  the  principle  of  estoppel  that 
gives  the  right  to  recovery  for  outlay  and 
expenses  where  performance  of  a  contract 
has  been  wrongfully  prevented.  United 
States  V.  Behan,  110  U.  S.  338,  28  L.  ed.  168, 
4  Sup.  Ct.  Ilep.  81.  It  is  on  the  basis  of 
compensation,  not  punishment.  Equity  does 
not  permit  parties  to  play  fast  and  loose 
with  a  contract,  when  they  know  money  is 
being  expended,  labor  performed,  and  obliga- 
tions contracted  on  the  faith  of  it.     They 


the  case  in  New  York,  the  Ohio  corporation 
might  lawfully  have  continued  In  business,  and 
the  agent  was  at  liberty  to  go  on  and  perform 
his  services  under  his  contract.  Tiie  v/alo  tribu- 
nal did  not  consider  the  effect  of  stopping  per- 
formance of  such  a  contract  before  either  party 
had  committed  a  breach,  and  of  prohibiting  eo 
inatanti  both  parties  from  going  on  with  it  by 
the  sovereign  power  of  the  state. 

4.  With  ordinary  employees. 

When  a  corporation  contracts  with  an  Indi- 
vidual for  his  services  at  a  stated  compensa- 
tion, to  be  rendered  until  the  corporation  is  dis- 
solved, and  otherwise  to  end  only  by  the  death 
of  the  employee  or  his  refusal  to  further  serve, 
It  is  not  discharged  by  ceasing  wholly  to  do 
business  because  it  is  unprofitable,  followed  by 
a  vote  of  the  stockholders  to  surrender  the 
charter  and  wind  up  the  business.  Revere  v. 
Boston  Copper  Co.  15  Pick.  851. 

When  a  corporation  ceases  to  do  business, 
and  breaks  up  its  establishment,  and  its  stock- 
holders vote  to  dissolve  and  wind  up  its  busi- 
ness; and  it  has  a  running  contract  for  the 
services  of  an  individual  at  a  stipulated  annual 
salary,  and  notifies  him  it  has  no  further  use 
for  his  services, — he  is  discharged  from  his  ob- 
ligation to  serve  them  exclusively,  and  has  a 
claim  for  damages,  the  measure  of  which  is  In- 
demnity for  the  loss  he  has  sustained  by  reason 
of  not  being  longer  employed  and  paid:    Ibid. 

When  the  contract  of  service  of  a  salaried 
employee  of  a  corporation  is  terminated  before 
the  end  of  the  time  limited  for  its  continuance, 
by  a  Judgment  of  insolvency  against  the  cor- 
poration and  appointment  of  a  receiver  to  col- 
lect and  distribute  its  assets  according  to  law, 
such  employee  is  a  claimant  for  damages  caused 
by  the  breach  of  his  contract  for  service,  and 
entitled,  as  such,  to  participate  with  other 
creditors  in  the  distribution  of  the  corporate 
assets.  Spader  v.  Mural  Decoration  Mfg.  Co. 
47  N.  J.  Eq.  18,  20  Atl.  378. 

The  difficulty  which  led  the  English  courts 
to  disallow  claims  against  bankrupt  corpora- 
tions for  damages  for  breaches  of  contracts  for 
personal  services  of  employees  occasioned  by 
and  accruing  subsequent  to  the  bankruptcy  of 
the  company,  under  the  English  bankrupt  act 
before  1861  was  the  omission  from  that  statute 
of  all  provisions  for  the  ascertaining  of  such 
damages.  Ibid. 
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The  decision  in  People  v.  Globe  Mut.  L>.  Ins. 
Co.  91  N.  Y.  174,  notwithstanding  an  Intima- 
tion In  the  opinion  that  the  insolvency  of  a  cor- 
poration Is  equivalent  to  death  in  cases  of  con- 
tract for  skilled  personal  services,  was  not  rest- 
ed upon  that  ground,  but  was  based  upon  the 
proposition  that  the  service  was  interrupted  by 
the  act  of  the  state,  and  that  it  was  not  sbown 
that  dissolution  was  the  result  of  any  fault  of 
the  corporation.  Bolles  v.  Crescent  Drug  & 
Chemical  Co.  53  N.  J.  Eq.  614,  32  AtL  1061. 

One  employed  at  a  stated  salary  under  a 
written  contract  by  a  corporation,  which,  be- 
coming Insolvent,  made  a  general  assignment 
for  the  benefit  of  its  creditors,  and  who  con- 
tinued in  the  discharge  of  his  duties  until  after 
the  assignment,  and  until  discharged  by  the  as- 
signee, is  a  claimant  for  damages  for  the  breach 
of  his  contract,  and  when  he  diligently  seeks 
other  employment,  and  makes  the  most  advan- 
tageous agreement  open  to  him,  Is  entitled  to 
participate  in  the  distribution  of  the  asalgned 
estate  on  the  basis  of  his  contracted  salary  af- 
ter crediting  the  earnings  of  his  subsequent  new 
employment.    Parker  v.  Hull,  46  111.  App.  471. 

Where  a  corporation  ceases.  In  consequence 
of  the  destruction  of  its  works  by  fire,  to  carry 
on  its  business,  the  fact  is  no  defense  to  the 
claim  of  an  employee  hired  unqualifiedly  for  a 
year  for  damages  because  of  his  discharge  for 
that  reason.  Eastman  v.  Eastman  ft  M.  Co.  1 
N.  Y.  Supp.  16. 

The  fact  that  a  corporation  has  been  sold  out 
on  execution  does  not  justify  an  employee  In 
treating  as  abrogated  a  contract  with  It  for  his 
services.  Nash  v.  H.  R.  Gladding  Co.  118  Mich. 
529,  77  N.  W.  7. 

The  insolvency  of  Individuals,  followed  by  an 
assignment  for  creditors,  a  discontinnance  of 
business,  dissolution  of  their  partnership,  and 
discharge  of  their  employees,  will  not  absolve 
them  from  their  obligation  to  pay  salary  to  an 
employee  without  fault  whose  term  of  employ- 
ment has  not  expired,  if  he  does  not  assent  to 
the  termination  of  his  contract.  Vanuxem  v. 
Bostwlck.  19  W.  N.  C.  74,  7  Atl.  698. 

Insolvency  of  a  corporate  employer  does  not 
put  an  end  to  a  contract  to  pay  for  services  so 
as  to  deprive  the  employee  of  his  salary  after 
the  insolvency.  Hassenfus  v.  Philadelphia 
Packing  &  Provision  Co.  15  Pa.  Co.  Ct.  650. 
Following  Vanuxem  v.  Bostwlck,  19  W.  N.  C. 
74,  7  Atl.  598. 

The  appointment  by  a  court  of  chancery,  at 
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cannot  take  an  equivocal  position,  waiting 
for  time  to  reveal  whether  it  will  prove  to 
be  a  good  contract  or  a  bad  contract,  and 
then  accept  it  or  reject  it  as  may  best  sub- 
serve their  own  interest.  Neither  law  nor 
equity  permits  any  person  intentionally  to 
mislead  another  to  his  injury.  Having,  by 
their  silence,  led  Thompson  to  believe  that 
they  would  not  disavow  his  contract,  their 
objection  to  it,  after  he  has  acted  upon  it, 
comes  too  late  to  deprive  him  of  compensa- 
tion for  his  labor  and  outlay. 

Having  thus  seen  that  no  principle  of 
k^,  nor  any  decided  case,  withholds  from 
the  appellee  compensation  for  his  outlay,  as 
the  legal  consequence  of  the  termination  of 
his  contract  before  completion  thereof  on 
either  of  the  two  grounds  on  which  it  was 


terminated,  there  is  nothing  in  the  former 
decision  to  deprive  him  of  it.  The  language 
of  both  the  opinion  and  syllabus  is  broad 
enough  to  carry  it,  and  the  principles  de- 
clared do  not  inhibit  it.  So,  according  to 
both  the  letter  and  the  spirit  of  the  decision, 
he  is  entitled  to  it,  unless  precluded  on  some 
other  ground. 

Another  objection  urged  against  tho  al- 
lowance of  Thompson's  claim  is  the  alleged 
purchase  by  him  of  the  property  of  the 
Blackwater  Boom  &  Lumber  Company  at 
the  sale  under  the  decree  of  June  23,  1803, 
and  confirmed  by  the  decree  of  Auguat  4, 
1893,  as  to  which  sale,  and  the  terms  and 
conditions  thereof,  see  the  opinion  filed  on 
the  former  appeal.  46  W.  Va.  66,  59,  33  S. 
£.    125.    The  ostensible  purchaser  at  this 


the  instance  of  debenture  bondholders,  of  a 
manager  and  receiver  of  a  corporation,  is  like 
the  case  of  a  mortgagee  taking  possession  upon 
the  default  of  the  mortgagor,  and  Is  equivalent 
to  a  dismissal  of  the  latter*8  servants,  and  that 
dismissal  is  so  far  wrongful  as  to  afFord  the 
employees  rights  of  action  where  they  have  run- 
ning contracts  protecting  them  from  summary 
discharge.  An  employee,  however,  who  may  be 
discharged  upon  notice  of  a  stated  length  of 
time,  and  who  is  continued  In  service  of  the 
manager  and  receiver  for  the  period  to  be  cov- 
ered by  such  notice,  has  no  cause  of  action,  for 
he  has  not  been  damnified.  Reld  v.  Explosives 
Co.  L.  R.  19  Q.  B.  DIv.  264,  56  L.  J.  Q.  B.  N.  8. 
388,  57  L,  T.  N.  8.  439,  35  Week.  Rep.  509. 

In  England  an  order  for  winding  up  a  cor- 
poration uunder  the  companies  act  of  1862  oper- 
ates as  a  notice  of  discharge  of  clerks  and  ser- 
vants from  the  employ  of  the  corporation.  Re 
General  Rolling  Stock  Co.  35  Beav.  207,  L.  R.  1 
Eq.  346,  12  Jnr.  N.  8.  44. 

When  an  English  corporation  becomes  hope- 
lessly and  irretrievably  insolvent,  and  there  Is 
really  nothing  for  Its  clerks  to  do,  a  notice,  a 
few  days  after  the  winding-up  order  under  the 
companies  act  of  1862,  that  their  services  are 
not  longer  required,  may  be  considered  as  dat- 
ing twck  to  tlie  day  of  the  order;  but  where 
there  Is  a  special  contract,  and  the  clerk  con- 
tinues in  the  employment,  he  Is  entitled  to  his 
salary.  Re  English  Jobit  8tock  Bank,  L.  R.  3 
Eq.  341,  15  L.  T.  N.  8.  528. 

Bot  In  New  York  one  employed  by  a  corpora- 
tion for  a  year  at  an  annual  salary,  and  dis- 
charged before  It  expires  by  a  receiver  ap- 
pointed in  an  action  by  a  Judgment  creditor  to 
sequestrate  and  distribute  the  corporate  prop- 
erty, and  who  has  sustained  damages  In  the 
amount  of  the  balance  of  his  stipulated  salary 
to  the  end  of  the  year  less  what  he  earns  In 
the  meantime,  cannot  participate  In  the  re- 
ceipt of  dividends  to  creditors,  since  he  was 
not,  at  the  appointment  of  the  receiver,  a  cred- 
itor of  the  corporation,  there  having  up  to  that 
time  been  no  breach  of  his  contract.  Eddy  v. 
Cooperative  Dress  Asso.  3  N.  Y.  Civ.  Proc.  Rep. 
4i2. 

In  reaching  this  conclusion,  Cullen.  J.,  relied 
upon  and  followed  the  case  of  People  v.  Globe 
Mut.  L.  Ins:  Co.,  at  that  time  only  decided  by 
the  New  York  supreme  court  (64  How.  Pr. 
240),  bnt  later  afllrmed  by  the  court  of  appeals 
(91  N.  Y.  174).  He  held  that  the  final  decree 
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of  sequestration  worked  a  dissolution  of  the 
corporation  and  differentiated  the  case  from 
those  wherein  only  a  temporary  receiver  pen- 
dente lite  had  been  appointed  and  the  corporate 
life  continued.  Then,  said  he,  the  assets  of  the 
company  were  subject  to  the  claims  of  existing 
creditors  at  the  time  of  the  receiver's  appoint- 
ment, and  until  these  were  satisfied  could  not 
be  used  for  any  other  purpose.  At  that  time  no 
liability  had  accrued  to  the  employee,  and 
might  never  accrue.  He  added  that,  if  the  cor- 
poration continues  In  existence,  there  may  be  a 
valid  claim  against  It;  but  there  is  not  a  right 
to  share  In  the  fund  to  the  detriment  of  other 
creditors. 

X.  Remedies. 
a.  Abstract. 

Whatever  technical  difficulties  exist  In  main- 
taining an  action  at  law  by  or  against  a  corpo- 
ration after  its  charter  has  been  repealed,  in 
the  apprehension  of  a  court  of  equity  there  is 
no  difficulty  In  a  creditor  following  the  property 
of  a  corporation  Into  the  hands  of  anyone  not 
a  bona  fide  creditor  or  purchaser,  and  asserting 
his  Hen  thereon,  and  obtaining  satisfaction  of 
his  debt  out  of  that  fund  specifically  set  apart 
for  its  payment  when  the  debt  was  contracted 
and  charged  with  a  trust  for  all  the  creditors 
when  in  the  hands  of  the  corporation ;  which 
trust  the  repeal  of  the  charter  does  not  de- 
stroy. Curran  v.  Arkansas,  15  How.  304,  14  L. 
ed.  705. 

Although  by  dissolution  debts  due  to  or  from 
a  corporation  are  extinguished  because  there 
is  no  one  In  law  to  sue  or  be  sued,  yet  the  indi- 
viduals who  composed  such  corporation  (and 
corporations  aggregate  are  but  associations  of  In- 
dividuals) may,  by  contract  or  In  law,  never- 
theless have  Incurred  liablll.tles  which  will  sur- 
vive their  charter,  and  be  enforced  at  law  or  in 
equity  according  to  the  circumstances  of  the 
case.  HIghtower  v.  Thornton,  8  Ga.  486,  52 
Am.  Dec.  412. 

I  must  think,  said  Lumpkin,  J.,  of  the  su- 
preme court  of  Georgia,  that  the  legal  world 
with  great  unanimity  will  hold  that  the  science 
of  Jurisprudence  Is  deplorably  defective  if  the 
assets  of  a  corporation,  and  among  these  the 
capital  stock  authorized  to  be  Invested  and  to 
which  the  public  looks  with  confidence  for  se- 
curity and  Indemnity,  cannot  be  rescued  "as 
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sale  was  W.  H.  Osterhout,  but  the  Thomp- 
.sons,  the  appellee  and  his  son,  F.  £.  Thomp- 
son, furnished  him,  on  some  sort  of  terms, 
part,  if  not  all,  of  the  money  for  the  cash 
payment,  and  became  his  sureties  on  the 
notes  for  the  deferred  payments.  After  the 
sale  a  new  mill  was  purchased  and  erected 
in  the  place  of  the  one  which  had  been 
burned  down  under  the  receivership,  a  new 
company  was  organized, — the  Blackwater 
Lumber  Company, — and  the  stocking,  cut- 
ting, and  marketing  of  the  timber  were  re- 
sumed under  the  management  of  Frank  E. 
Thompson,  and  so  continued  until  the  time 
of  his  death,  by  which  event  the  appellee 
became  the  owner,  by  the  statutes  of  de- 
soent  and  distribution,  of  all  the  estate  of 
F*.  £.  Thompson,  including  a  large  amount 


of  timber  to  be  cut  at  the  mill  under  con- 
tract. The  appellee  then  resumed  the  man- 
agement of  the  mill  and  property,  paid  part 
of  the  money  due  on  the  notes,  and  in  180$ 
purchased  the  interest  of  Osterhout,  and  is 
now  substantially  the  owner  of  all  the  prop- 
erty. He  claims  to  have  sold  to  the  new 
company  his  locomotives,  cars,  steel  rails^ 
splices,  teams,  camp  outfits,  tools,  and  ap- 
pliances of  all  kinds.  In  addition  to  the 
circumstances  indicating  that  the  Thomp- 
sons were  the  real  purchasers,  a  witness  tes- 
tifies that  he  had  a  conversation  with  them 
and  Osterhout,  in  which  they  assured  him 
that  the  mill  and  stocking  business  would 
go  on  after  the  sale  as  they  had  been  run 
prior  thereto.  Thompson  denies  having 
made  the  purchase.    Whether  the  charge  i» 


plankB  from  the  wreck,"  and  saved  for  deposit- 
ors, bill  holders,  and  other  creditors ;  and  that, 
although  the  corporation  is  dissolved,  with  or 
without  legislative  Interference,  a  court  of 
equity  will  devise  a  mode  for  the  purposes  of 
the  remedy  to  bold  the  true  parties  to  their  just 
obligations.    JJtid, 

b.  Concrete, 

The  doctrine  is  clearly  established  that  courts 
of  equity  are  without  Jurisdiction  to  decree  the 
dissolution  of  a  corporation  and  the  forfeiture 
of  its  franchise,  either  at  the  suit  of  an  indi- 
vidual or  the  state,  unless  such  Jurisdiction  is 
conferred  by  statute.  But,  in  virtue  of  its  gen- 
eral Jurisdiction  over  trusts,  and  to  give  relief 
where  legal  remedies  are  inadequate,  a  court  of 
equity  may,  recognizing  the  existence  of  a  cor- 
poration, interpose  to  prevent  dissipation  and 
misapplication  of  its  property  and  assets  when 
it  has  ceased  to  do  business,  and  make  a  Just 
and  equitable  distribution  thereof  to  whatever 
creditors  and  shareholders  may  be  thereunto  en- 
titled. Stamm  v.  Northwestern  Mut.  Ben.  Asso. 
65  Mich.  81T,  32  N.  W.  710. 

A  suit  in  equity  against  the  stockholders  of 
an  Insolvent  corporation  may  be  maintained  to 
eollect  unpaid  subscriptions  to  he  applied  in 
payment  of  the  corporate  debts.  Robison  v. 
Carey,  8  Qa.  581. 

A  stockholder  in  an  insolvent  corporation  is 
liable  for  his  subscription  as  part  of  a  trust 
fund  for  benefit  of  creditors.  Scott  v.  Latimer, 
83  C.  C.  A.  1,  60  U.  S.  App.  720.  89  Fed.  852. 

When  a  statute  affords  a  remedy  against 
stockholders  to  creditors  of  an  existing  corpo- 
ration, the  remedy  is  open,  although  the  corpo- 
ration has  ceased  active  operations,  and  has  no 
persons  in  office  as  president,  directors,  etc., 
provided  there  hss  been  no  actual  dissolution, 
expiration  of  charter,  or  forfeiture  of  the  fran- 
chise. Carry  v.  Woodward,  53  Ala.  371. 

Notwithstanding  the  annulment  of  the  char- 
ter of  a  corporation  by  the  Judgment  of  a  com- 
petent court  in  quo  warranto  proceedings  insti- 
tuted by  the  state,  its  creditors  may  compel  the 
subscribers  to  its  stock  to  pay  up  their  sub- 
scriptions, although  these  were  repudiated  upon 
the  ground  the  corporation  had  no  legal  exist- 
ence. Gaff  V.  Flesher,  33  Ohio  St.  107. 

In  sustaining  the  right  of  a  Judgment  cred- 
itor of  a  dissolved  and  insolvent  corporation  to 
recover  the  debt  against  one  of  the  stockhold- 
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ers,  the  New  York  commission  of  appeals,  by 
Reynolds,  C,  said:  With  the  nice  distinction 
between  law  and  equity,  we  are  not  troubled  In 
this  case,  nor  even  as  to  the  form  of  the  ac- 
tion. The  plaintiff  is  a  creditor  of  the  corpora- 
tion upon  a  Judgment  duly  obtained,  and  the 
company  has  no  property  In  the  state  that  can 
be  taken  on  execution.  The  defendant  is  found 
in  possession  of  corporate  assets  more  than  suf- 
ficient to  pay  the  plaintiff's  demand,  and  the 
law  requires  that  he  should  pay  It.  It  does  not 
matter  how  he  got  it,  whether  by  fair  agree- 
ment with  hia  associates,  or  wrongful  act ;  it  Is 
enough  that  he  had  it,  and  that  it  should  have 
been  devoted  to  paying  the  corporate  debts. 
His  claim  as  a  stockholder  cannot  prevail  over 
a  creditor's  prior  right.  Bartlett  v.  Drew,  57 
N.  v.  587,  Followed  in  Hastings  v.  Drew,  76 
N.  Y.  9. 

A  transfer  by  a  corporation  of  all  Its  prop- 
erty and  assets,  which  involves  the  destruction 
of  the  corporation  and  an  abandonment  of  the 
purposes  of  Its  organization,  Is  illegal  as  against 
creditors  whose  rights  thereby  are  sacrificed 
and  whose  remedies  thus  are  destroyed.  Cole 
V.  Mlllerton  Iron  Co.  133  N.  Y.  164,  2b  Am.  St. 
Rep.  615,  30  N.  E.  847. 

The  mere  fact  that  the  property  of  a  corpora- 
tion is  a  trust  fund  for  the  payment  of  creditors 
does  not  authorise  the  creditor  to  ask  a  court 
of  equity  to  follow  it  into  the  hands  of  the 
stockholders  and  decree  its  payment  to  him, 
without  alleging  facts  to  show  that  his  legal 
remedy  would  be  unavailing  and  the  interposi- 
tion of  a  court  of  equity  needful  to  enable  him 
to  obtain  payment  of  his  demand.  Dudley  t. 
Price,  10  B.  Mon.  84. 

The  mere  fact  that  a  corporation  is  an  in- 
solvent debtor  In  the  Insolvent  court  of  a  8tate» 
and  there  has  been  appointed  therein  an  as- 
signee of  Its  property,  will  not  bar,  even  in 
equity,  one  of  its  contract  creditors  from  pro- 
ceeding to  Judgment  against  it  In  an  action  at 
law.  when  the  insolvency  proceedings  cannot  by 
statute  eventuate  in  the  discharge  of  the  cor- 
porate debtor,  and  when,  also,  by  statute,  the 
creditor  must  obtain  Judgment  against  the 
corporation  before  he  can  pursue  its  stockhold- 
ers. Miller  V.  Waldoborough  Packing  Co.  88 
Me.  605,  34  Atl.  527. 

A  creditor  of  a  bank  upon  its.  circulating 
notes  after  the  corporate  charter  has  expired 
cannot  maintain  an  action  at  law  against  one  of 
Us  stockholders  predicated  upon  the  division  of 
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true  is  not  of  controlling  importance,  for 
reasons  now  to  be  given. 

Having  erected  its  mill  and  obtained  con- 
tracts of  purchase  of  the  timber  standing  on 
large  tracts  of  land  in  the  vicinity  thereof, 
and  commenced  its  operations,  the  Blackwa- 
ter  Boom  &  Lumber  Company,  on  the  18th 
day  of  June,  1890,  entered  into  a  contract 
with  S.  W.  Thompson  and  the  appellee,  Al- 
bert Thompson,  for  cutting  and  delivering 
said  timber  at  the  mill  at  certain  specified 
prices  per  thousand  feet.  The  lands  men- 
tioned in  the  contract  from  which  the  tim- 
ber was  to  be  so  taken  are  those  of  the 
Marshall  Coal  &  Lumber  Company,  contain- 
ing 12,000  acres,  lying  on  both  sides  of  the 
Blackwater  river,  H.  C.  Davis  &  Bros.,  Wm. 
H.  Harness,  J.  6.  Harness,  W.  W.  Harness, 


H.  C.  Harness,  H.  J.  Cooper,  J.  W.  Parsons, 
C.  S.  Harness,  I.  H.  Kuykendall,  Jacob  Van 
Meter,  and  Ann  Van  Meter.  In  all  the 
contracts  for  the  purchase  of  the  timber  on 
these  lands  by  the  Blackwater  Boom  & 
Lumber  Company,  there  were  certain 
covenants,  and,  among  others,  time  limits 
for  the  removal  of  the  timber;  and  the 
contract  made  with  the  Thompsons  contain 
this  clause:  "All  of  said  contracts  are  to 
be  kept  and  observed  as  to  detail  by  said 
Thompsons  as  binding  upon  them."  Part  of 
these  lands  lay  along  and  near  enough  to 
the  river  to  make  it  practicable  to  put  the 
logs  into  it  and  drive  them  to  the  mill, 
while  from  others  the  timber  had  to  be 
hauled.  So  the  contract  required  the 
Thompsons  to  put  the  logs  into  the  "mill 


the  capital  among  tbem  on  the  dissolution 
witbout  adequate  provision  to  pay  the  note 
holders ;  the  only  remedy  is  by  bill  in  chancery 
in  behalf  of  all  creditors,  bringing  in  the  stock- 
holders and  compelling  restitution  and  pro  rara 
distribution  according  to  the  Justice  of  the 
case.   Vose  v.  Grant,  15  Mass.  505. 

There  is  no  mode  at  common  law  whereby  a 
single  creditor  of  a  banking  corporation  whose 
charter  has  expired  by  limitation  can  compel 
any  one  stockholder  to  pay  him  the  amount  of 
his  utock.  If  any  remedy  to  this  effect  exists  it 
must  be  sought  in  a  tribunal  having  power  to 
act  over  the  whole  subject-matter  equitably, 
and  so  as  to  adjust  the  varied  claims  and  di- 
verse liabilities,  and  make  a  final  and  Just  dis- 
tribution to  those  entitled  to  the  fund.  Spear  v. 
Grant,  16  Mass.  9. 

XI.  Construction  and  effect  of  statutes. 

Admitting  that,  in  the  absence  of  any  statute 
to  the  contrary,  the  common-law  rule  that  the 
civil  death  of  a  corporation  extinguishes  all 
debts  due  to  or  from  it  still  applies  to  actions 
at  law,  yet,  as  It  is  manifest  that  the  modern 
business  and  commercial  corporation  is  not 
within  the  reason  of  the  rule,  and  that  the  rule 
Itself  has  been  generally  superseded  by  legisla- 
tion, the  provisions  of  a  statute  in  point  ought 
to  be  so  construed,  if  possible,  as  to  keep  the 
case  out  of  the  rule  and  accomplish  the  mani- 
fest purpose  of  the  legislature,  viz.^  to  allow  a 
corporat4on  to  terminate  its  existence  and  col- 
lect and  distribute  its  assets  in  its  own  name 
whenever  and  by  any  means  deemed  best  by  its 
stockholders.  Wallamet  Falls  Canal  &  Lock  Co. 
V.  Kittridge,  5  Sawy.  44,  Fed.  Cas.  No.  17,105. 

Insolvency,  as  applied  to  corporations,  and 
which  brings  into  play  the  statute  of  New  Jer- 
sey (P.  L.  1896,  pp.  277,  298)  giving  effect  to 
the  American  trust-fund  doctrine,  denotes  "a 
general  inability  to  meet  pecuniary  liabilities 
as  they  mature  by  means  of  either  available 
assets  or  an  honest  use  of  credit."  Empire 
State  Trust  Co.  v.  Wm.  F.  Fisher  &  Co.  (N.  J.) 
60  Atl.  940. 

In  Tennessee^  although  the  liabilities  of  a 
corporation  greatly  exceed  its  assets,  it  Is  not 
Insolvent,  in  such  sense  as  to  make  its  assets  a 
trust  fund  for  pro  rata  distribution  to  its  cred- 
itors, if  it  continues  a  going  concern  con- 
ducting business  in  the  ordinary  way.  Trades- 
man rub.  Co.  V.  Knoxvllle  Car  Wheel  O).  95 
Tenn.  634,  31  L.  R.  A.  593^  49  Am.  St.  Rep. 
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948,  32  8.  W.  1097;  McClaren  v.  Union  Roller 
Mills  &  Elevator  Co.  95  Tenn.  696,  85  S.  W.  88. 

Companies  created  in  Delaware  with  bank- 
ing powers  are  corporations  unlike  the  English 
incorporated  towns.  They  are  mere  creatures 
of  the  law  deriving  existence  and  all  rights  nnd 
powers,  expressly  or  incidentally,  from  the  law 
which  created  them.  Perpetual  succession  is 
not  one  of  their  attributes.  In  their  charter  the 
days  of  their  existence  are  numbered,  and  their 
period  of  dissolution  fixed.  If  their  charter  be 
not  extended,  the  moment  that  period  arrives 
the  corporation  stands,  not  dormant,  dlsable'd* 
or  Incapable  of  action  merely,  but  absolutely 
dissolved,  civilly  dead,  without  life  or  being, 
and  altogether  at  an  end.  Their  condition  when 
their  charters  expire  is  not  the  same  as  that  of 
an  incorporated  town  which  has  failed  to  elect 
Its  oflicers  and  thus  become  Inactive.  Their  life 
has  gone  out  by  their  own  constitution ;  they 
are  not  simply  without  active  being  through 
failure  to  do  what  they  were  entitled  to  do. 
They  are  dead,  not  dormant,  and  the  principles 
of  law  applicable  to  a  corporation  thus  dormant 
or  disabled  are  not  the  same  as  those  which 
apply  to  a  corporation  dissolved  or  civilly  dead. 
An  act  of  the  legislature  may  awake  and  re- 
vive the  one ;  it  can  only  create  a  new  corpora- 
tion In  the  place  of  that  which  became  defunct. 
Commercial  Bank  v.  Lockwood,  2  Harr. 
(Del.)  8. 

The  legislature  of  New  York,  by  its  act  of 
April  9th,  1811  (1  Rev.  Stat.  248),  re-enacted 
in  the  revision  of  1830  (1  Rev.  Stat.  600,  ff  0. 
10),  to  the  effect  that,  upon  the  dissolution  of 
any  corporation,  its  directors  or  others  ap- 
pointed by  competent  authority  shall  be  trus- 
tees for  Its  creditors  and  stockholders  to  settle 
its  affairs,  collect  its  outstandings,  pay  Its 
debts,  and  divide  among  its  stockholders  what  is 
left  after  paying  necessary  expenses,  took 
means  to  remedy  the  gross  injustice  of  the  com- 
mon law  rule,  and  abolished  it,  establishing  the 
equitable  rule  in  its  stead.  Owen  v.  Smith,  31 
Barb.  641. 

In  New  York  the  dissolution  of  a  corpora- 
tion does  not  have  the  effect  to  terminate  a 
lease  for  years  and  discharge  a  covenant  to 
pay  rent.  Under  the  statutes  of  that  state,, 
upon  the  dissolution  of  a  corporation  its  aiisets 
become  a  trust  fund  for  the  payment  of  its 
debts,  and  these  include  debts  to  mature  as  well 
as  accrued  Indebtedness,  and  all  engagements 
entered    into   by    the   corporation    which    have 
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pond  at  Davis  in  summer  and  to  bullchain 
in  winter."  Owning  the  land  on  both  sides 
of  the  Blackwater  river,  the  Marshall  Coal 
&  Lumber  Company,  in  its  contract  of  sale 
of  the  timber  to  the  Blackwater  Boom  & 
Lumber  Company,  granted  to  it  the  free  and 
exclusive  use  of  the  river  and  its  branches 
for  floating,  booming,  and  manufacturing 
its  timber,  with  the  right  to  erect  dams  and 
mills  for  such  purpose,  and  also  the  right 
to  construct,  on  its  lands,  tramroads  for 
hauling  the  timber. 

In  the  light  of  these  facts,  the  following 
clauses  of  the  Thompson  stocking  contract 
are  to  be  read  and  kept  in  mind,  together 
with  wlmt  Thompson  did  under  the  contract, 
in  order  to  clearly  understand  his  situation 
when  the  property  and  rights  of  the  Black- 
water  Boom  &  Lumber  Company  were  sold 
free  and  discharged  from  the  obligations  of 
his  contract: 

"9th.  Said  Thompsons  agree  to  make  all 
river  improvements  and  repairs  to  river 
piers,  dams,  booms,  etc.,  while  said  river  im- 
provements are  used  by  them,  excepting  al- 
ways dams,  piers,  booms,  etc.,  at  the  mill; 
but  said  Thompsons  agree  to  renew  the 
boom  and  renew  the  piers,  down  to  the 
water  even  at  the  mill  pond,  once  during 
this  contract  when  said  boom  and  piers  need 
said  repairs;  and  said  Bladcwater  Boom  &, 
Lumber  Company  agree  to  furnish  the  stand- 
ing timber  for  said  repairs  to  Davis  boom 
and  piers  at  mill. 

"10.  The  Blackwater  Boom  &  Lumber 
Company  agree  to  sell,  and  S.  W.  and  A. 
Thompson  agree  to  purchase,  all  effects  used 


by  said  company  in  stocking  and  driving  as 
follows,  to  wit,  horses,  harness,  wagons, 
tools,  supplies,  and  camp  outfits;  also 
company's  blacksmith  shop  at  Davis,  with 
its  tools  and  supplies  in  shop  and  ordered ; 
all  effects  at  a  fair  valuation,  but  if  parties 
cannot  agree  at  a  fair  valuation  then  the 
valuation  of  above  property  shall  be  decided 
by  a  board  of  arbitration,  to  be  composed  of 
parties  agreeable  to  both  parties  hereto.  It 
is  mutually  agreed  that  'one  have'  the  pur- 
chase price  of  above  property  be  paid  on 
20th  Aug.  and  one  half  be  paid  on  20th 
Sept.,  1890. 

"Uth.  It  is  mutually  agreed  by  the  par- 
ties hereto  that  in  case  any  improvements 
not  sold  as  above  provided  for  be  used  by 
said  lliompsons,  such  as  camps,  slides,  etc., 
said  Thompsons  agree  to  pay  for  use  of 
same,  excepting  camps  along  the  river,  for 
which  no  charge  is  to  be  made,  for  a  consid- 
eration to  be  agreed  upon. 

"12th.  The  Blackwater  Boom  &,  Lumber 
Company  agree  to  grant  to  said  S.  W.  and  A. 
Thompson  all  the  rights  and  privileges  held 
by  them  under  the  Marshall  C.  &  S.  Company 
contract  and  under  other  contracts  to  erect 
dams,  booms,  piers,  and  erect  and  build 
bridges  and  tramroads,  but  only  for  the 
purpose  of  carrying  out  this  contract;  and 
the  said  Blackwater  Boom  &  Lulnber  Com- 
pany agree  to  proceed  under  their  contract 
for  the  purpose  of  condemning  rights  of  way, 
etc.,  provided  said  Thompsons  pay  all  costs, 
judgments,  and  damages  under  said  con- 
demnation    proceedings,     always    provided 


not  been  fally  satlsfled  or  canceled.  People  v. 
National  Trust  Co.  82  N.  Y.  283. 

A  lessor,  therefore.  Is  entitled  to  recover  sub- 
sequently accruing  rent  to  the  end  of  the  lease 
from  the  receiver  of  such  a  dissolved  corpora- 
tion, andp  in  case  the  premises  have  been  va- 
cated, and  he  relets  them  to  a  new  tenant,  he 
Is  entitled  to  the  difFerence  between  the  new 
rent  received  and  that  reserved  in  the  lease. 
People  V.  St.  Nicholas  Bank,  l.'il  N.  T.  592,  45 
N.  K.   1129. 

A  statute  for  the  winding  up,  through  a 
receiver  of  corporations  adjudged  insolvent, 
whereby  the  corporate  assets  including  rights 
of  action,  damages,  and  demands  of  every  na- 
ture existing  at  the  time  of  the  insolvency,  or 
accruing  subsequently  thereto,  are  to  be  col- 
lected by  the  receiver,  and  their  proceeds  dis- 
tributed by  bim  among  the  creditors  of  the  cor- 
poration in  proportion  to  the  amounts  of  their 
debts,  does  not  use  the  terms  "creditors"  and 
"debts'*  in  any  narrow,  restrictive,  or  technical 
sense,  but  as  covering  all  Just  liabilities,  includ- 
ing claims  for  damages  for  breaches  of  contract 
for  personal  service.  Spader  v.  Mural  Decora- 
tion Mfg.  Co.  47  N.  J.  Eq.  18,  20  Atl.  378. 

Whether,  upon  general  principles,  the  disso- 
lution of  a  corporation  by  the  voluntary  act  of 
its  stockholders  has  the  same  effect  upon  the 
status  of  Its  property  and  the  rights  of  cred- 
itors as  does  its  extinction  by  expiration  of  its 
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charter,  or  a  decree  of  forfeiture  by  a  compe- 
tent Judicial  tribunal,  in  Iowa,  by  statute  (Rev. 
Stat.  1865,  I  1171),  such  a  dissolution  does  not 
take  away  the  power  to  act  hi  winding  up  Its 
affairs,  or  the  right  of  a  creditor  (In  equity,  at 
least)  to  relief  from  the  inequitable  conse- 
quences of  such  a  dissolution.  Muscatine  Turn 
Vereln  v.  Funck,  18  Iowa,  469. 

Under  the  provisions  of  a  statute  for 
placing  the  property  of  insolvent  banks  and 
trust  companies  in  the  custody  of  the  law,  to  be 
converted  into  money  and  divided  among  their 
creditors,  upon  the  appointment  Ox  an  assignee 
the  corporation  is  practically  dissolved.  The  in- 
solvency proceedings  do  not  revoke  corporate 
contracts,  nur  excuse  the  corporation  from  per- 
forming them.  They  disable  It  from  performing 
the  executory  parts  of  such  contracts,  and  ea 
title  the  other  parties  to  them  to  an  allowance 
of  reasonable  damages  for  the  breaches  of  con- 
tract thus  occasioned.  Bank  Comrs.  v.  New 
Hampshire  Trust  Co.  69  N.  H.  621,  44  Atl. 
i:iO. 

The  common-law  rule  respecting  the  effect  of 
dissolution  upon  the  property  and  assets  of  a 
corporation  does  not,  under  the  statutes  of 
Texas,  apply  to  stock  corporations.  On  the  dis- 
solution of  a  stock  corporation  in  that  state  its 
assets  become  a  trust  fund  for  the  discharge 
of  Its  liabilities,  and  the  surplus  belongs  to  the 
shareholders.   Equity  will  always  find  means  to 
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said  Thompsons  require  said  proceedings  to 
carry  out  this  contract." 

Thompson  shows  that  under  this  contract 
he  expended  $1,700  on  the  dams  in  the  river, 
and  constructed  2^4  miles  of  tramroad, 
called  the  "Harness  tramroad,"  at  a  cost, 
exclusive  of  rails,  splices,  spikes,  and 
switches,  of  $3,200,  and  11  210/320  miles  of 
standard  gauge  tramroad  at  a  cost,  as  afore- 
said, of  $19,582.25,  besides  two  bridges 
across  the  Blackwater  river  at  a  cost  of 
$1,200.  In  addition  to  this,  he  built  engine 
houses,  a  repair  shop,  sand  house,  and  neces- 
sary switches,  put  the  steel  on  the  roads, 
and  equipped  them  with  three  locomotives 
and  cars,  making  a  total  outlay  of  $53,- 
258.60,  according  to  a  statement  filed  as  an 
exhibit  with  his  petition.  As  tested  by  the 
items  credited  in  the  commissioner's  report 
to  the  railroad  and  the  tramroad  accounts, 
this  estimate  appears  to  be  under,  rather 
than  above,  the  actual  cost.  A  large  portion 
of  this  expense,  it  will  be  observed,  was  on 
account  of  the  dams,  bridges,  and  cutting 
and  gradiilg  of  roads,  which,  by  clause  12 
of  the  contract,  could  be  used  by  Thompson 
for  no  other  purpose  than  that  of  the  per- 
formance of  his  contract.  By  selling  the 
Blackwater  Boom  &  Lumber  Company's 
property  discharged  from  his  contract,  the 
purchaser  obtained  the  benefit  of  these  im- 
provements. Though  the  rolling  stock  and 
the  materials  of  the  railroad  might  have 
been  taken  away  and  held  by  Thompson,  the 
benefit  of  his  expenditures  upon  the  dams 
and  bridges  and  in  the  opening  and  grading 
of  roads  would  have  gone  to  the  purchaser. 


At  the  time  of  the  sale  there  were  several 
millions  of  feet  of  timber  lying  in  the  woods 
and  streams  on  which  work  had  been  done 
to  the  amount  of  $12,399.63^  payment  of 
which  could  not  be  demanded  by  Thompson 
under  the  contract  until  after  actual  deliv- 
ery, which  was  prevented  by  the  court.  The 
purchaser  took  this  timber  discharged  of 
Thompson's  claim  for  the  labor  done  on  it. 
Having  completed  and  equipped  his  tram- 
roads  at  great  cost,  he  was  in  a  position  to 
earn  profits  in  the  performance  of  the  un- 
executed part  of  his  contract,  and  by  pur- 
chasing the  property  himself,  if  he  did  so, 
he  thereby  paid  into  the  hands  of  the  court 
the  supposed  value  of  his  work  on  the  dams, 
bridges,  roads,  etc.,  and  said  sum  of  $12,- 
399.63  due  to  himself  for  work  done  on  tim- 
ber not  delivered.  His  bid  may  not  have 
provided  for  any  profits,  as  by  becoming  the 
purchaser  he  secured  to  himself  the  right  to 
continue  and  complete  the  logging  of  the 
timber.  Had  he  purchased  subject  to  his 
contract,  the  sale  would  not  have  deprived 
him  of  the  benefit  of  his  permanent  improve- 
ments, and  he  would  have  been  compelled 
to  pay,  in  addition  to  the  purchase  money, 
said  sum  of  $12,399.63  due  to  himself,  as 
well  as  profits  thereafter  accruing  by  the 
completion  of  the  logging  contract.  If  Oster- 
hout  was  a  bona  fide  purchaser  of  the  prop- 
erty discharged  of  the  Thompson  contract, 
it  is  perfectly  clear  that  he  obtained  and 
paid  for  said  permanent  improvements,  and 
the  timber  on  which  Thompson  had  done 
work  for  which  he  had  not  been  paid.  What 
he  paid  for  these  went  into  the  hands  of  the 


collect  the  corporate  debts  after  dissolution  for 
the  benefit  of  either  creditors  or  stockholders. 
Sulphur  Springs  &  M.  P.  R.  Co.  v.  St.  Louis, 
A.  &  T.  R.  Co.  2  Tex.  Civ.  App.  650,  22  S.  W. 
107,  23  S.  W.  1012. 

The  forfeiture  of  the  franchise  of  a  railway 
company  In  respect  of  the  unfinished  part  of 
its  road  under  the  Texas  statute,  which  is  self- 
executing,  does  not  affect  its  corporate  exist- 
ence or  property  rights  in  the  completed  part  of 
its  line.    Jhid. 

Under  the  statutes  of  Texas  the  forfeiture  of 
the  charter  of  a  railway  corporation  does  not 
devest  without  compensation  the  stockholders 
of  their  property  right  in  the  roadbed,  acquired 
hy  their  means.  This  proposition  is  in  harmony 
with  the  decision  In  People  v.  O'Brien,  111  N. 
Y.  1,  2  L.  R.  A.  255.  7  Am.  St.  Rep.  684,  18  N. 
E.  692,  construing  statutes  of  New  Yorlc  similar 
in  terms  to  those  of  Texas.  The  decision  in 
Erie  &  N.  B.  R.  Co.  v.  Casey,  26  Pa.  287,  to  the 
contrary  effect  can  only  be  sustained  in  the  ab- 
sence of  statutes  in  those  Jurisdictions  where 
the  strict  rule  of  the  common  law  is  in  force 
respecting  the  property  of  dissolved  corpora- 
tions. Jhid.  Stephens,  J.,  however,  dissented  on 
this  point. 

XII.  Oonoluaion, 

The  general  trend  of  the  decisions,  notwith- 
standing much  disagreement  and  many  back- 
69  L.  R.  A.   . 


ward  glances  at  the  early  doctrine  of  the  com- 
mon law,  makes  it  reasonably  safe  to  conclude 
that,  upon  the  civil  death  by  dissolution  of  a 
corporation,  especially  if  Its  demise  be  suicidal, 
the  obligations  of  Its  contracts  with  those  en- 
gaged to  render  it  service  will  survive  in  all 
cases  where  they  would  survive  the  death  of  a 
natural  employer ;  and  that  claims  arising  upon 
such  contracts  stand  in  the  same  relation  to  the 
property  and  assets  of  the  dissolved  corpora- 
tion as  do  other  unliquidated  claims  arising 
upon  other  contracts.  The  rule  deducible  from 
the  New  York  cases  in  respect  of  the  effect  of 
compulsory  dissolution  upon  running  contracts 
not  otherwise  broken,  and  claims  for  damages 
on  account  of  their  loss,  has  met  with  only  par- 
tial acceptance,  and  Its  general  recognition  lies 
In  the  future,  and  cannot  be  confidently  pre- 
dicted. It  may  be  suggested  that,  under  its  op- 
eration, cases  may  arise  where,  in  the  course 
of  administering  the  estate  of  a  dead  corpora- 
tion, all  its  creditors  would  be  paid  in  full  and 
something  be  left  for  its  stockholders.  The 
gross  injustice  of  excluding  from  any  share  in 
the  property  and  assets  of  claims  for  damages 
for  abruptly  canceled  employment  contracts  is 
so  obvious  that  the  rule  appears  unsound. 
Should  such  a  case  arise  it  is  probable  the 
grounds  upon  which  it  rests  would  be  critically 
re-examlued  before  the  rule  would  be  allowed 
to  stand.  J.  B.  G. 
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court,  and  Thompson  is  equitably  entitled 
to  it.  If,  on  the  other  hand,  Thompson  was, 
in  fact,  the  purchaser,  he  purchased  on  the 
same  basis,  and  paid  his  own  money  into 
court,  to  be  returned  to  him  to  the  extent 
of  the  value  of  said  improvements  and  the 
amount  due  for  work  done  on  timber.  As- 
suming that  Thompson  put  in  both  bids, — 
$72,500  subject  to  his  contract,  and  $110,- 
000  discharged  from  his  contract, — the  lat- 
ter having  been  confirmed,  the  difference  of 
$37,500  indicates  that  a  large  amount  was 
paid  by  him  for  the  privilege  of  retaining 
the  benefit  of  his  expenditures.  It  also  indi- 
cates that  the  bidders,  parties  to  the  suit, 
and  the  court,  in  ordering  and  confirming 
the  sale,  understood  that  on  one  basis  the 
purchaser  should  allow  Thompson  to  con- 
tinue his  contract  and  pay  him  all  demands 
thereafter  accruing  under  it,  and  that  on 
the  other  he  should  not  be  liable  to  Thomp- 
son for  anything,  and  that  Thompson  should 
look  to  the  purchase  money  in  the  hands  of 
the  court  for  the  satisfaction  of  any  claims 
he  might  have. 

In  cases  of  breach  of  contract,  money  paid 
out  and  expended  by  the  plaintiff  to  prevent 
or  lessen  the  resulting  damages  is  recover- 
able. A  man  is  not  precluded  from  recover- 
ing because  it  is  in  his  power,  by  the  expend- 
iture of  his  own  money,  to  save  himself 
from  the  injury  inflicted  by  the  other  party. 
Sutherland  on  Damages,  in  treating  of  the 
elements  of  damages,  says,  at  §  88,  3d  ed.: 
"Fifth,  such  losses  may  consist  of  labor 
done  and  expenses  incurred  to  prevent  or 
lessen  damages  which  would  otherwise  re- 
sult from  the  defendant's  default  or  miscon- 
duct. The  law  imposes  upon  a  party  in- 
jured by  another's  breach  of  contract  or  tort 
the  active  duty  of  using  all  ordinary  care 
and  r/iaking  all  reasonable  exertions  to  ren- 
der the  injury  as  light  as  possible.  If  by  his 
negligence  or  wilfulness  he  allows  the  dam- 
ages to  be  unnecessarily  enhanced,  the  in- 
creased loss — that  which  was  avoidable  by 
the  performance  of  his  duty — falls  upon 
him.  This  is  a  practical  obligation  under 
a  great  variety  of  circumstances,  and,  as 
the  .damages  which  are  suffered  by  a  failure 
to  perform  it  are  not  recoverable,  it  is  of 
much  importance.  Where  it  exists,  the 
labor  or  expense  which  its  performance  in- 
volves is  chargeable  to  the  party  liable  for 
the  injury  thus  mitigated;  in  other  words, 
the  reasonable  cost  of  the  measures  which 
the  injured  party  is  bound  to  take  to  lessen 
the  damages,  whether  adopted  or  not,  will 
measure  the  compensation  the  party  in- 
jured can  recover  for  the  injury,  or  the  part 
of  it  that  such  measures  have  or  would  have 
prevented.  This  is  on  the  principle  that,  if 
the  efforts  made  are  successful,  the  defend- 
ant will  have  the  benefit  of  them;  if  they 
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prove  abortive,  it  is  but  just  that  the  ex> 
pense  attending  them  shall  be  borne  by 
him."  The  latter  part  of  the  same  section 
demonstrates  the  duty  to  make  the  loss  as 
light  as  possible  in  case  of  notice  of  rescis- 
sion given  by  one  party  to  the  otner,  but  it 
also  appears  that  money  expended  in  doing 
so  is  recoverable.  This  equitable  and  com- 
mon-sense principle  must  be  applied  here,, 
and  therefore,  if  Thompson  was  the  actual 
purchaser,  the  circumstance  does  not  pre- 
clude the  allowance  of  his  claim. 

In  support  of  the  view  here  taken,  the  fol- 
lowing is  quoted  from  the  decree  of  confir- 
mation of  the  sale:  'The  said  special  re- 
ceiver is  directed  to  execute  and  deliver  to 
the  said  William  H.  Osterhout,  the  pur- 
chaser, a  deed  conveying  to  him  all  the 
property,  real  and  personal,  and  also  all  the 
corporate  rights,  powers,  privileges,  and 
franchises,  of  the  said  Blackwater  Boom  & 
Lumber  Company,  together  with  all  the  im- 
provements made  in  said  Blackwater  river 
and  its  tributaries,  including  dams,  piers, 
and  booms,  and  all  standing  timber  belong- 
ing to  said  company,  and  all  the  rights,, 
powers,  and  privileges  conferred  upon  said 
company  under  and  by  virtue  of  the  con- 
tracts set  forth  in  the  decree  of  sale,  other 
than  the  logging  contracts  with  S.  W.  and 
A.  Thompson;  and  in  said  deed  said  receiver 
shall  reserve  a  lien  for  unpaid  purchase 
money  upon  the  real  estate  conveyed,  and 
upon  the  leasehold  property  held  under 
leases  from  U.  G.  Davis  and  others,  and 
upon  all  improvements  thereon;  and  the 
said  receiver,  Fairfax  S.  Landstreet,  is  di- 
rected forthwith  to  turn  over  and  deliver 
to  the  said  purchaser,  William  H.  Oster- 
hout, the  possession  of  all  said  property,, 
real  and  personal,  and  all  the  original  tim- 
ber contracts  aforesaid." 

If  the  price  paid  was  inadequate,  it  is  too 
late  to  suggest  that  the  inadequacy  is  the 
result  of  manipulation  on  the  part  of 
Thompson,  or  of  collusion  between  him  and 
Osterhout.  That  would  have  been  ground 
for  resisting  confirmation  of  the  sale,  but  it 
can  have  no  bearing  on  the  question  of 
Thompson's  right  to  compensation  or  the 
amount  thereoif.  The  sale  was  widely  adver- 
tised, and  was  public  and  open  to  the  world,, 
and  the  confirmation  without  objection  on- 
the  part  of  creditors  or  stockholders  estops 
them  from  denying  the  fairness  of  the  sale 
or  adequacy  of  the  price.  At  any  rate.,  it  has- 
no  connection  whatever  with  the  matter  now 
under  consideration. 

The  foregoing  principles  and  conclusions 
settle  the  most  important  question  in  the- 
case,  but  do  not  cover  the  exceptions  touch- 
ing specific  items  entering  into  the  account,, 
the  mode  of  statement,  and  the  evidence  up- 
on which  the  balance  struck  depends.    Un- 
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der  exceptions  1,  2,  3,  6,  12,  and  13,  it  is  in- 
sisted that  Thompson's  contract  was  di- 
visible, that  the  executed  part  of  it  could 
not  be  considered  in  ascertaining  his  com- 
pensation, and  that  the  sums  expended  in 
getting  out  the  timber  which  had  been  paid 
for,  and  the  amounts  received  on  account 
of  it,  should  not  have  been  charged  and 
credited  in  the  statement,  for  the  reason 
that  if,  in  any  instance,  Thompson  had  lost 
money  on  any  particular  lot  of  timber,  the 
loss  was,  by  such  method  of  statement, 
wrongfully  charged  to  the  company,  since  it 
ought  to  be  borne  by  Thompson,  and  if,  in 
any  instance,  a  profit  had  resulted,  it  was 
wrongfully  given  to  the  company,  as  it  be- 
longed to  Thompson.  If,  on  the  last-stated 
hypothesis,  any  error  has  been  committed,  it 
is  not  prejiidicial,  but  beneficial,  to  the  ap- 
pellants, and  they  cannot  complain  of  it.  If, 
on  the  former,  any  error  was  committed,  it 
is  prejudicial,  but  the  burden  is  upon  the 
appellants  to  show  that  such  losses  sus- 
tained were  carried  into  the  general  bal- 
ance against  the  company.  This  they  have 
failed  to  do.  They  point  out  no  instance  of 
such  charge,  and  have  introduced  no  evi- 
dence showing  it.  Moreover,^  it  is  a  question 
of  fact  on  which  the  commissioner  and  the 
court  below  have  passed,  and  their  finding 
cannot  be  disturbed  by  this  court  unless 
plainly  wrong.  How  is  it  possible  to  de- 
termine the  amount  of  compensation  on  the 
basis  of  charging  all  expenditures  and  the 
value  of  work  and  labor,  and  crediting  all 
sums  received,  without  including  those  re- 
lating to  the  executed  part  of  the  contract? 
The  lengthy  argument  of  the  brief  on  this 
point  not  only  fails  to  point  out  any  wrong 
done,  but  also  to  show  how  it  is  possible  to 
arrive  at  the  amount  necessary  to  reimburse 
for  outlay  in  any  other  way  with  any  degree 
of  certainty. 

Exceptions  9,  10,  11,  14,  15,  and  17  pre- 
sent the  contention  that  the  expenditures 
for  permanent  improvements  and  prepara- 
tions for  the  execution  of  the  contract 
should  be  apportioned  between  the  executed 
and  unexecuted  parts  of  the  contract,  on  the 
theory  that  if,  when  interrupted,  his  con- 
tract was  three-fifths  performed,  he  should 
be  allowed  only  two  fifths  of  such  expendi- 
tures. The  authorities  cited  for  this  do  not 
support  it.  The  first  is  Watts  v.  Camors, 
115  U.  S.  353,  29  L.  ed.  406,  6  Sup.  Ct.  Rep. 
91,  holding  that  a  clause  in  a  charter  party 
whereby  the  parties  bind  themselves,  etc., 
"in  the  penal  sum  of  estimated  amount  of 
freight,"  to  the  performance  of  the  agree- 
ments contained  in  the  contract,  is  not  a 
stipulation  for  liquidated  damages,  and  is 
diechcrged  by  payment  of  the  actual  dam- 
ages sustained  by  breach  of  the  agreement. 
Another  is  Dalbeattie  8.  8.  Co.  v.  Card,  59 
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Fed.  159,  holding  as  follows:  "Xn  awarding 
damages  against  a  charterer  for  refusing  a 
vessel,  the  net  freight  earned  by  obtaining 
another — less  valuable —  cargo  is  to  be  de- 
ducted from  the  sum  which  would  have  been 
earned  under  the  charter."  Another  is 
Baker  Transfer  Co,  v.  Merchants*  Refriger- 
aiw  ds  Ice  Mfg.  Co.  12  App.  Div.  260,  42  N. 
Y.  Supp.  70,  applying  the  principle  of  the 
last-named  case  in  determining  the  measure 
of  damages  for  breach  of  an  agreement  to 
take  and  deliver  the  output  of  an  ice-manu- 
facturing plant.  Another  is  Ewing  v.  Cod- 
ding, 5  Blackf.  433,  an  action  by  a  landlord 
against  the  tenant  for  breach  of  an  agree- 
ment to  deliver  one  third  of  the  crops  as 
rent,  in  which  it  was  held  that  in  assessing 
the  damages  the  defendant  might  prove  in 
mitigation  thereof  that  after  the  making  of 
the  l^se  the  plaintiff,  with  defendant's  con- 
sent, had  leased  a  part  of  the  premises  to  a 
third  person,  from  whom  he  had  received 
rent  for  that  part.  The  last  one  is  Jehsen 
V.  East  d  West  India  Dock  Co.  L.  R.  10  C. 
P.  300,  relating  to  reduction  of  damages  re- 
sulting from  a  breach  of  a  contract  concern- 
ing one  ship  by  applying  profits  earned  with 
another  ship.  These  authorities,  except  the 
Indiana  case,  all  relate  to  damages  by  pre- 
vention of  anticipated  profits,  and  not  to 
compensation  for  outlay  and  expenses,  and 
are  so  obviously  inapplicable  to  the  propo- 
sition contended  for  that  it  would  be  a 
waste  of  time  to  comment  on  them.  Nor  has 
the  Eicing  v.  Codding  Case  the  remotest 
bearing  on  the  question.  By  consent  of  par- 
ties, part  of  the  land,  and  consequently  part 
of  the  rent,  were  eliminated  from  the  con- 
tract. The  proposition  is  not  only  unsup- 
ported by  any  authority,  but  is  also  at  vari- 
ance with  tne  law  of  compensation  and  re- 
imbursement as  laid  down  by  the  courts.  It 
is  an  element  in  every  case  of  damages  for 
prevention  of  the  performance  of  a  contract, 
and  Is  ascertained  upon  the  following  basis : 
"When  one  party  enters  upon  the  perform- 
ance of  a  contract,  and  incurs  expense  there- 
in, and,  being  willing  to  perform  it,  is, 
without  fault  of  his  own,  prevented  by  the 
other  party  from  performing,  his  loss  will 
consist  of  two  distinct  items  of  damage: 
First,  his  outlay  and  expenses;  second,  the 
profits  he  might  have  realized  by  perform- 
ance, which  profits  are  related  to  the  out- 
lays, and  include  them  and  something  more. 
The  first  item  he  may  recover  in  all  cases, 
unless  the  other  party  can  show  the  con- 
trary." United  States  v.  Behan,  110  U.  S. 
338,  28  L.  ed.  168,  4  Sup.  Ct.  Rep.  81.  Here 
there  is  no  question  of  profits.  It  is  one  of 
outlay,  time,  labor,  and  expenses,  and  is 
governed  by  so  much  of  the  foregoing  rule 
as  relates  to  reimbursement  for  outlay.  The 
idea  of  apportionment  here  contended  for  is 


158 


West  Vibginia  Supreme  Coubt  of  Appeals. 


Afb., 


nowhere  to  be  found  in  it;  nor  do  its  terms 
leave  any  room  for  it.  "But,  as  Towne  saw 
fit  to  say  that  the  special  contract  was  not 
binding  upon  him,  it  cannot  be  set  up  by  his 
executor  as  binding  upon  the  plaintiff. 
King  v.  Welcome,  5  Gray,  41.  It  cannot  be 
treated  as  a  nullity  for  one  purpose,  and  as 
a  contract  for  another.  It  required  two 
years  for  its  completion,  and  both  parties 
imdcrstood  that  there  was  to  be  no  profit  or 
advantage  to  the  plaintiff  except  from  the 
operations  of  both  years  taken  together.  A 
large  part  of  the  labor  and  expense  incurred 
in  the  first  year  had  no  reference  whatever 
to  the  operations  and  results  of  that  year, 
taken  by  itself,  but  were  a  preparation  of 
the  land  for  increased  productiveness  in  the 
second  year.  The  plaintiff  must  be  consid- 
ered as  having  in  that  way  paid  in  advance, 
in  part  at  least,  for  the  privilege  of  using 
the  land  the  second  year  in  the  mlinner 
agreed  upon.  By  the  repudiation  of  the 
contract  he  has  lost  the  privilege  which  he 
had  so  paid  for.  The  consideration  upon 
which  he  made  that  payment  has  failed  by 
the  wilful  act  of  the  other  party  to  the 
contract,  and  he  is  therefore  entitled  to  re- 
cover back  what  he  has  so  paid."  Williams 
v.  Beinis,  108  Mass.  91,  11  Am.  Rep.  318. 

To  apportion  the  expense  for  permanent 
improvements  between  the  executed  and  un- 
executed portions  of  the  contract,  on  the 
theory  that  Thompson  has  had  three  fifths 
of  the  benefit  of  them,  would  be  inconsistent 
with  the  rule  of  compensation  adopted,  and 
contrary  to  the  fact  as  regards  the  alleged 
reception  of  the  three  fifths  of  the  benefit  of 
them.  Everything  received  by  him  goes  in 
reduction  of  his  bill  for  services  and  outlay. 
Every  dollar  paid  by  him,  profits  on  the 
work,  executed  work  included,  is  charged 
against  his  bill.  How  can  it  be  said,  then, 
that  he  has  had  the  benefit  of  these  improve- 
ments so  far  as  the  contract  has  been  exe- 
cuted? The  rule  of  compensation  as  laid 
down  by  the  court  deprives  Thompson  of  all 
his  profits,  past  and  future,  directs  that  he 
be  made  whole,  nothing  more,  nothing  less, 
and  excludes  any  inquiry  as  to  allowances 
of,  or  deductions  for,  profits,  benefits,  and 
losses. 

In  this  connection,  it  is  contended  that 
Thompson  sliould  not  be  allowed  the  money 
expended  in  the  construction  of  the  railroad 
because  he  hauled  over  it  more  of  F.  E. 
Thompson's  timber  than  of  the  company's 
timber.  In  order  to  reach  the  Van  Meter 
tract  of  timoer  owned  by  the  company,  and 
which  Thompson  was  bound  to  log  under  a 
short-time  limit,  it  was  necessary  to  build 
the  road  through  the  C.  E.  Harness  tract, 
the  timber  on  which  belonged  to  F.  E. 
Thompson,  or  to  the  company,  and  was  to 
be  logged  by  said  F.  E.  Thompson.  Albert 
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Thompson,  having  built  his  road  though 
said  tract,  hauled  timber  from  it  for  F.  E. 
Thompson,  and  has  credited,  in  his  state- 
ment against  his  expenditures,  the  hauling 
of  said  timber  at  50  cents  per  thousand, 
and  testifies  that  there  was  a  profit  in  it  to 
him,  and  therefore  to  the  company.  But  it 
is  said  he  hauled  more  timber  on  this  road 
for  his  son  than  he  hauled  for  the  company, 
and  that  therefore  he  did  not  build  it  for 
use  under  his  contract  wuth  the  company. 
This  position  is  untenable.  He  was  bound 
to  take  the  timber  from  the  Van  Meter 
tract.  No.  8,  the  W.  H.  Harness  tract,  No.. 
11,  and  the  J.  W.  Parsons  tract,  No.  12.  un- 
der time  limits,  all  lying  beyond  the  C.  E. 
Harness  tract,  from  which  he  incidentally 
hauled  timber  for  F.  E.  Thompson.  The 
situation  of  these  lands  necessitated  the 
hauling  of  the  timber  by  a  railroad  or  in 
some  other  way.  He  may  have  hauled  more 
of  his  son's  timber  than  of  the  company's 
timber,  too,  but  the  question  is  not  what 
was  actually  hauled.  It  is  the  purpose  for 
which  the  road  was  built,  and  that  is  very 
apparent  from  the  facts  stated.  Had  he 
been  permitted  to  complete  his  contract, 
the  relative  amounts  actually  hauled  for  the 
company  and  for  F.  E.  Thompson  would  in 
the  end  have  been  in  a  proportion  very  dif- 
ferent from  what  they  are  now.  It  is  fur- 
ther objected,  in  this  connection,  that 
Thompson  hauled  some  bark  and  pulpwood 
of  his  own  over  this  road,  and,  for  hauling 
bark,  purchased  some  bark  cars.  These  were 
used,  not  only  in  hauling  bark,  but  also  in 
hauling  supplies  to  the  camps  along  the 
road,  the  log  cars  being  unsuitable  for  that. 
He  has  credited  what  he  deems  a  fair  price 
for  the  hauling  of  the  bark,  and  the  cars 
are  credited  at  a  little  more  than  what  they 
cost.  All  this  seems  to  be  purely  incidental, 
and  does  not  prove  the  road  to  have  been 
built  for  a  purpose  other  than  the  carrying 
out  of  the  logging  contract. 

.Again,  it  is  urged  that  compensation  can- 
not be  had  because  the  work  under  the  con- 
tract was  prosecuted  in  the  name  of  a  cor- 
poration organized  by  Thompson,  called  the 
Forest  City  Lumber  &  Improvement  Com- 
pany. No  authority  is  cited  in  support  of 
the  contention,  and  the  argument  in  its 
favor  is  far  from  convincing.  If  a  con- 
tractor can  employ  individuals  to  aid  in 
carrying  on  his  contract,  why  can  he  not,  on 
the  same  principle,  procure  the  work  to  be 
done  by  a  corporation?  Must  he  do  all  the 
work  with  his  own  hands,  or  keep  the  busi- 
ness all  in  his  own  name?  If  he  chooses  to 
operate  through  a  corporation,  so  as  to  lim- 
it his  liability  on  claims  for  damages  as  to 
third  persons,  or  to  keep  one  branch  of  his 
business  separate  from  others,  is  that  a 
matter  which  in  any  way  prejudices  or  con- 
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cems  the  other  party  to  the  contract,  even 
if  it  be  in  some  sense  immoral,  or  even  con- 
trary to  public  policy,  as  charged  in  the 
argument?  Whether  it  is  immoral  or  other- 
wise wrong,  we  have  no  occasion  to  say. 

Exception  No.  22  comprises  six  different 
items.  The  first  is  $4,750,  charged  by 
Thompson  for  his  personal  services.  The 
objection  seems  to  be  that  he  charged  this 
as  a  salary  at  $1,500  per  year  as  presi^lent 
of  the  Forest  City  Lumber  &  Improvement 
Company,  a  mere  instrumentality  in  his 
hands  for  the  execution  of  the  work  under 
his  contract.  As  already  indicated,  there  is 
nothing  in  this  objection.  The  second  is  to 
the  allowance  of  three  items  of  $1,500,  $300, 
and  $878.35,  paid  by  Thompson  to  three  sub- 
contractors, Talbord,  Bartlett,  and  Whit- 
oomb.  These  were  paid  to  discharge  liabil- 
ities thrown  upon  him  by  the  interruption 
of  his  work  under  the  main  contract,  and 
he  was  bound  to  pay  them.  They  were  nec- 
essary expenditures,  but  it  is  said  they  were 
disallowed  by  this  court  on  the  former  ap- 
peal. No  reference  to  them  is  found  in  the 
opinion,  and  there  is  no  more  reason  for  say- 
ing they  were  disallowed  than  for  holding 
many  thousands  of  dollars  of  other  expendi- 
tures to  have  been  so  cut  out.  The  third 
objection  is  to  the  allowance  of  $65  ex- 
pended by  Thompson  in  hunting  a  locomo- 
tive, because  he  is  allowed  $1,500  a  year  for 
personal  services.  Are  his  expenses  to  come 
out  of  his  small  allowance  for  services?  The 
fourth  relates  to  the  bark  cars,  which  has 
been  disposed  of.  The  fifth  is  of  the  same 
nature,  and  relates  to  an  item  of  $400  for 
lumber  cars,  which  Thompson  used  in  haul- 
ing his  own  lumber,  as  well  as  for  purposes 
of  his  contract.  They  were  sold,  and  the 
proceeds  credited,  as  well  as  their  earnings 
in  hauling  his  lumber.  The  sixth  is  to  all 
items  in  the  account,  because  they  were 
paid  by  the  Forest  City  Lumber  &  Improve- 
ment Company,  and  not  by  Thompson.  Noth- 
ing further  need  be  said  on  that  subject. 

Exceptions  Nos.  5, 16,  18,  and  19  relate  to 
questions  of  competency,  relevancy,  and  suf- 
ficiency of  the  evidence  upon  which  the  re- 
port is  based.  It  is  shown  that  many  of  the 
items  charged  were  not  found  on  the  books 
of  the  Forest  City  Lumber  &  Improvement 
Company,  or  the  Blackwater  Boom  &  Lum- 
ber Company,  but  were  taken  from  Thomp- 
son's private  memoranda  or  inserted  upon 
his  verbal  representations.  The  commis- 
sioner has  made  a  complete  list  of  all  the 
items  not  taken  from  the  books.  Those  in 
Thompson's  favor  are  principally  items  of 
rent,  wages  of  S.  W.  Thompson,  superin- 
tendent, services  of  Albert  Thompson, 
amounts  paid  Talbord,  Bartlett,  and  Whit- 
comb,  an  item  of  $230  paid  the  Blackwater 
Boom  &  Lumber  Company  for  loss  of  timber 
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on  the  Van  Meter  land  not  removed  within, 
the  limit  of  time  specified  in  the  contract, 
and  an  item  of  $450  paid  for  a  team  of 
horses  and  harness.  These  charges  amount 
to  $14,271,94,  and,  with  the  exception  of 
three  or  four  small  items,  were  all  fully 
explained  by  Thompson  in  his  testimony, 
and  shown  by  him  to  be  proper  charges,  un- 
der the  principles  of  law  hereinbefore  an- 
nounced. The  items  on  the  other  side  of  the 
accoimt,  not  taken  from  the  books,  amount 
to  $26,357.97,  composed  of  credits  for  stock- 
ing and  hauling  for  F.  E.  Thompson,  and 
the  proceeds  of  the  locomotives,  cars,  rails, 
horses,  harness,  wagons,  etc.,  sold  to  the 
Blackwater  Boom  &  Lumber  Company.  It 
is  not  perceived  that  any  wrong  has  been 
done  the  appellants  in  respect  to  any  of 
these  items.  But  it  is  said  the  accounts 
concerning  work  done  for  F.  E.  Thompson 
and  for  the  Blackwater  Boom  &  Lumber 
Company  have  been  so  mingled  as  to  render 
it  improper  to  allow  any  of  the  items  to  en- 
ter into  a  statement  for  the  purpose  of  as- 
certaining the  amount  expended  by  Thomp- 
son under  his  contract.  No  instance  is 
specified  in  which  money  paid  out  on  work 
for  F.  E.  Thompson  is  charged  in  favor  of 
Albert  Thompson,  without  a  corresponding 
credit  for  the  stocking  and  hauling  of  his 
timber  at  fair  prices — ^the  same,  or  about  • 
the  same,  prices  as  those  paid  Albert 
Thompson  under  his  contract.  All  the  tim- 
ber logged  for  F.  E.  Thompson  went  to  the 
Blackwater  Boom  &  Lumber  Company.  Its' 
books,  as  well  as  Thompson's,  must  have 
shown  the  amount  of  it  so  far  as  delivered. 
Is  Thompson  to  be  deprived  of  all  compensa- 
tion because  he  is  unable  to  separate  these  ac- 
coimts,  when  it  is  evident  that  the  balance 
found  by  charging  and  crediting  as  afore- 
said is  substantially  the  true  balance?  As 
his  work  progressed,  there  was  nothing  in 
the  situation  to  apprise  him,  or  the  other  i 
interested  parties,  that  it  would  ever  become 
necessary  for  him  to  produce  the  evidence 
now  demanded,  and  it  is  as  clear,  full,  and 
fair  as  could  be  expected  under  such  cir- 
cumstances. The  books  of  the  two  com- 
panies were  open  to  the  commissioner  and 
counsel  on  both  sides,  and  were  thoroughly 
and  critically  examined  by  the  former,  and 
from  them  and  the  testimony  taken  he  has 
arrived  at  a  conclusion  which  the  circuit 
court  has  confirmed.  The  evidence  on  which 
it  rests  is  neither  incompetent  nor  irrele- 
vant, and  there  is  nothing  to  pass  upon  but 
its  sufficiency.  How  can  this  court  disturb 
the  finding,  if  the  appellants  are  unable,  as 
apparently  they  are,  to  show  wherein  or 
how  they  have  suffered  from  an  erroneous 
finding  upon  the  evidence?  They  fail  to 
show  or  indicate  that  any  money  was  lost 
on  the  work  done  for  F.  E.  Thompson;  nor 
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do  they  put  a  witness  on  the  stand  who  de- 
nies Thompson's  claim  that  there  was  a 
profit  in  it.  If  it  was  profitable,  how  are 
they  injured?  If  so,  how  can  it  be  other- 
wise than  that  they  are  benefited? 

Does  the  amount  of  this  decree,  as  com- 
pared with  the  former  one,  indicate  injus- 
tice? It  is  suggested  that  Thompson  now 
has  a  decree  for  outlay,  services,  and  ex- 
penses about  equal  to  his  former  decree  for 
these  and  profits  added.  But  the  record 
does  not  verify  the  charge.  Under  the  for- 
mer decree,  he  had,  on  accoimt  of  the  claims 
included  in  the  present  decree,  principal 
sums  decreed  to  him  amounting  to  $94,433.- 
50,  and  under  the  present  decree  on  the  same 
accounts,  after  his  claim  for  profits  has  been 
eliminated,  about  $48,000,  making  a  differ- 
ence against  him  of  about  $46,433.  From 
the  $48,000  now  allowed,  deduct  the  item  of 
$12,399.63,  representing  uncompleted  work 
on  timber  actually  felled,  and  the  remainder 
is  $35,600.37,  the  amount  decreed  for  money 
expended,  not  directly  upon  the  timber, 
but  in  making  betterments  and  improve- 
ments and  other  preparations  for  carrying 
on  the  work.  In  view  of  what  has  been 
shown,  respecting  the  character  and  magni- 
tude of  this  work,  the  court  cannot  say  the 
amount  is  unreasonable  and  unsustained 
by  the  evidence.  It  is  suggested  in  this  con- 
nection, however,  that  there  is  inconsistency, 
condemning  and  rendering  worthless  Thomp- 
son's testimony  and  all  his  evidence,  in  this : 
That  in  obtaining  his  former  decree  he  swore 
his  contract  was  a  profitable  one,  and  now 
shows  it  to  have  been  a  losing  one.  The 
bases  of  the  former  and  present  estimates 
are  entirely  different.  When  Mr.  Thomp- 
son, on  the  former  inquiry,  testified  that 
$10,000  had  been  sunk  in  the  first  year,  and 
almost  made  up  by  the  profits  of  the  second 
year,  he  spoke  of  profits,  not  outlay  and  ex- 
penses. Just  how  he  estimated  them  does 
not  appear.  The  present  inquiry  is  upon  an 
entirely  different  basis,  and,  even  if  there  be 
inconsistency,  and  the  logic  of  facts  shows 
the  present  result  to  be  reasonable  and  just, 
is  it  to  be  cast  aside  and  justice  withheld 
because  of  such  inconsistency?  The  great 
bulk  of  the  expenditures  and  receipts  by 
Thompson  is  shown  by  items  taken  from 
books,  the  correctness  and  accuracy  of  which 
have  not  been  impaired  or  overthrown. 
There  is  a  substantial  check  upon  them 
found  in  the  books  of  the  Blackwater  Boom 
&  Lumber  Company.  All  of  them — both  sets 
— have  been  open  to  the  commissioner  and 
counsel.  Who  has  pointed  out  any  omis- 
sions, any  padding,  any  false  or  fraudulent 
entries?  There  is  not  an  intimation  of  such 
a  thing  anywhere  in  the  record  or  the  argu- 
ment. There  is  no  suggestion  of  fraud  in 
connection  with  the  omissions  from  the 
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books  of  certain  credits  and  charges  re- 
ported by  the  commissioner  as  not  having 
been  found  on  the  books. 

This  disposes  of  all  important  exceptions 
and  assignments  of  error  respecting  the  prin- 
ciples on  which  the  account  is  stated  and 
the  items  thereof.  But  two  errors,  not  made 
the  subjects  of  exceptions  nor  mentioned  in 
the  assignments  of  error,  have  been  dis- 
covered. The  receiver  paid  Thompson  in 
August,  1893,  interest  amounting  to  $330.68, 
which  has  not  been  credited  in  the  account 
against  him,  though  charged  in  his  favor. 
He  is  credited  as  of  October,  1894,  with  $15,- 
955,  proceeds  of  property  sold,  and  as  of  De- 
cember, 1895,  with  $2,000  on  account  of 
property  sold.  These  sums  should  have  been 
credited  as  of  August,  1893,  for  Thompson 
used  them  from  that  date  until  they  were 
sold,  and  he  ought,  therefore,  to  pay,  as  com- 
pensation for  their  use,  at  least  the  interest 
on  the  sums  for  which  he  sold  them.  ^£ak- 
ing  these  corrections,  and  deducting  $34.50 
interest  on  small  items  disallowed  by  the 
circuit  court,  the  sum  found  to  be  due- him 
as  of  the  12th  day  of  June,  1901,  is  $80,288.- 
96,  of  which  $47,873.62  is  principal  and 
$32,415.34  is  interest. 

The  last  contention  is  that  the  court  erred 
in  decreeing  the  amount  due  the  appellee  to 
be  a  lien  upon  the  assets  of  the  company. 
As  this  question  was  adjudicated  on  the  for- 
mer appeal,  the  court  below  could  not,  nor 
can  this  court  now,  disturb  that  conclusion 
and  determination.  Point  4  of  the  syllabus 
declares  that  Thompson's  "compensation  is 
entitled  to  a  preference  of  payment  out  of 
the  corporate  assets  in  the  hands  of  the  re- 
ceiver in  equal  priority  with  the  other  obli- 
gations of  the  receivership."  That  decision 
may  be  wrong,  though  we  do  not  say  it  is; 
but  it  is,  and  must  remain,  the  law  of  this 
case,  however  erroneous  it  may  be.  Camden 
V.  Weminger,  7  W.  Va.  528 ;  Horn  v.  Perry, 
11  W.  Va.  694;  Henry  v.  Davis,  13  W.  Va. 
230;  North  Western  Bank  v.  Hays,  37  W. 
Va.  475,  16  S.  E.  561. 

As  there  is  no  error  in  the  decree  except 
in  respect  to  the  omission  of  said  sum  of 
$330.68  from  the  credit  side  of  the  account, 
and  the  failure  to  charge  Thompson  with  the 
use  of  the  property  from  the  date  of  the  de- 
cree of  confirmation  until  disposed  of,  as 
hereinbefore  stated,  it  will  be  corrected  and 
modified  in  these  respects,  and,  as  so  modi- 
fied, affirmed,  and  the  cause  remanded  for 
further  proceedings ;  but,  as  this  reduces  the 
amount  of  the  decree  by  the  sum  of  $4,505.- 
95,  the  costs  in  this  court  will  be  decreed  to 
the  appellants. 

Dent,  J.,  dissenting: 

I  cannot  concur  in  the  opinion  in  this 
case,  for  the  reason  that  it  is  a  misconstrue- 
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tion  of,  and  in  violation,  to  some  extent,  of 
the  former  opinion  herein.  The  facts  and 
circumBtances  clearly  show  that  Albert 
Thompson  was  the  real  purchaser  of  the 
property  of  the  defendant  company  in  the 
name  of  Osterhout,  who  was  only  nominally 
used  to  cover  the  transaction;  that  Thomp- 
son suffered  no  loss  so  far  as  bis  outlay 
and  expenses  were  concerned,  but  had  really 
made  a  profit,  according  to  his  own  testi- 
mony, at  the  time  the  sale  of  the  property 
was  decreed,  and  that  the  larger  bid  was 
made  by  him  on  the'  theory  that  he  would 
be  able  to  cover  the  difference  between  the 
two  bids  by  his  account  for  profits  not 
earned;  and  that,  having  failed  in  this,  his 
present  account  as  to  damages  for  outlay 
and  expenses  is  an  unconscionable  demand 
to  cover  the  difference  between  the  two  bids 
incurred  by  him  under  a  misapprehension  of 
the  law  as  to  his  right  to  recover  such  un- 
earned profits. 

In  becoming  a  purchaser  of  the  property, 
it  was  Thompson's  duty  to  take  into  consid- 
eration that  the  law  imposed  upon  him,  as 
the  company's  contractor,  the  obligation  to 
use  all  ordinaiy  means  to  save  the  company 
harmless  from  the  expenoitures  incurred  by 
him  in  carrying  out  his  contract.  1  Suther- 
land, Damages,  p.  184,  §  88;  Id.  p.  188,  9 
90.  This  is  a  condition  the  law  imposed 
upon  him  as  a  purchaser,  and  which  it  must 
be  aiisumed  he  fully  understood  at  the  time 
of  his  purchase,  and  that  he  made  the  same 
with  this  understanding.  Hence  he  could 
not  have  made  the  purchase  with  any  legal 
expectancy  of  a  recovery  of  his  outlay  and 
expenses  from  the  company,  owing  to  his 
knowledge  that  it  was  his  legal  duty  to  save 
the  company  harmless.  Nor  did  he,  in  mak- 
ing his  bid,  take  into  consideration  his  out- 
lay and  expenses,  for  the  sale  was  made  en- 
tirely free  from  his  stocking  contract,  which 
necessarily  excluded  all  improvements  made 
by  him  for  the  purpose  of  carrying  them  out, 
and  gave  the  purchaser  no  right  to  such  im- 
provements without  the  consent  of  Thomp- 
son. This  gave  him  such  control  over  the 
property  that  no  one  else  dare  bid  against 
him;  for  a  purchaser  subject  to  the  stock- 
ing contracts  would  be  entirely  in  his 
power,  and  a  purchaser  free  from  the  con- 
tracts would  be  none  the  less  so,  for  the  im-  *  handed  down  the  following  additional  opin- 
provements  made  by  him  were  essential  to 
the  enjoyment  of  the  purchase,  and  concern- 
ing wnich  a  stranger,  in  purchasing,  would 
have  to  deal  with  Thompson.  The  property 
was  thus  so  encumbered  that  Thompson  had 
it  in  his  power  to  make  his  own  terms  with 
regard  thereto.  He  made  two  bids, — the 
lower  one  subject  to  his  contract;  the  higher 
bid  was  made  with  the  expectancy  of  the  re- 
covery of  the  unearned  profits  on  his  con-< 
tracts  by  reason  of  the  abrogation  thereof. 
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The  court  held  in  its  former  opinion  that  he 
could  not  recover  these  profits.  Hence  he 
made  a  legal  mistake  in  bidding  on  the  prop- 
erty with  such  expectation.  To  avoid  such 
mistake,  he  comes  back  with  an  allied 
claim  for  expenditures  for  improvements 
made  by  him  in  the  expectancy  of  being  per- 
mitted to  carry  out  his  contracts.  The  law 
answers  this  demand  by  saying  that  it  was 
your  duty  to  save  your  contractee  harmless, 
and  you  got  the  full  enjoyment  of  these  im- 
provements when  you  purchased  the  prop- 
erty, and  you  can  recover  nothing  unless  you 
can  show  that  you  have  suffered  a  loss  by 
reason  thereof.  This,  Thompson  could  not 
possibly  do,  for  he  had  the  full  enjoyment 
of  all  the  improvements  under  his  purchase, 
without  paying  anything  additional  there* 
for,  such  as  a  stranger  purchasing  would 
have  had  to  do  to  him.  The  improvements 
were  no  loss  to  him,  but  they  not  only  de- 
terred others  from  bidding  on  the  property, 
but  enhanced  its  value  greatly  without  his 
having  to  pay  anything  for  such  enhance- 
ment. It  is  plainly  apparent  to  the  most 
simple  minded  that  Thompson  suffered  no 
loss  except  the  unearned  profits  denied  to 
him  by  the  former  opinion,  and  that  he  was 
led  into  a  l^al  mistake  in  making  his  higher 
bid  in  contemplation  of  the  recovery  of  such 
profits.  This  is  such  a  mistake  that  equity 
has  no  power  to  relieve  against,  it  being. in 
no  sense  mutual,  or  occasioned  by  the  act  or 
conduct  of  the  opposite  party.  Yet  the 
court  relieves  him  therefrom  by  allowing  his 
unconscientious  demand  for  improvements 
and  expenditures,  concerning  which  he  suf- 
fered no  loss,  but  enjoyed  the  full  benefit 
thereof,  to  the  great  enhancement  of  his 
property.  In  doing  so  the  court  in  effect 
overrules  its  former  opinion,  and  allows 
Thompson  the  greater  portion  of  the  profits 
then  denied  him.  For  this  there  can  be  no 
other  justification  or  excuse  than  the  legal 
mistake  made  by  Thompson  in  making  his 
higher  bid.  While  this  may  appear  equita- 
ble, yet  it  is  in  violation  of  the  established 
rules  and  principles  of  courts  of  equity. 
Hence  my  dissent. 

A  petition  for  rehearing  having  been  filed, 
PoffenbarKer»    P.,    on   August    13,    1904, 


A  petition  for  rehearing  sets  up  one  new 
contention,  namely,  that  while  the  statement 
of  the  commissioner  shows  over  13,000,000 
feet  of  timber  was  hauled  for  F.  E.  Thomp- 
son, for  which  credit  is  given,  only  6,205,000 
feet — less  than  half  as  much — is  credited  as 
having  been  stocked  for  F.  E.  Thompson. 
This  discrepancy,  if  credited  at  $4.50  per 
thousand  feet,  would  amount  to  over  $30,- 
000,  and  it  is  urged  that  the  allowance  to 
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Thompson  should  be  cut  down  by  about  that 
much.  It  is  rather  strange  that  such  an 
amount  should  have  been  overlooked  until 
this  late  hour,  especially  so  in  view  of  the 
strenuousness  with  which  this  contest  has 
been  waged  on  both  sides;  but,  if  the  claim 
has  any  foundation  in  the  record,  it  is  made 
in  time.  Only  the  amounts  paid  by  F.  E. 
Thompson  for  stocking  his  timber  are  proper 
credits.  If  the  7,000,000  feet  and  over, 
stocked  for  him  and  not  so  credited,  was 
paid  for  by  the  Blackwatcr  Boom  &  Lumber 
Company  upon  the  order  of  F.  E.  Thompson, 
and  is  therefore  included  in  the  cash  credited 
in  the  statement,  it  is  not  only  accounted 
for,  but  to  credit  it  up  as  timber  stocked  for 
F.  E.  Thompson  would  give  a  double  credit. 
Credit  for  $17,000  as  cash,  notes,  and  drafts, 
exclusive  of  commissions  paid  Thompson  on 
sales  of  lumber,  is  given  in  the  statement. 
At  an  average  price  of  $4  per  thousand,  this 
represents  42,374,000  feet;  at  $4.50  per 
thousand  it  represents  37,777,000  feet;  and 
at  $5,  covering  both  stocking  and  hauling,  it 
represents  33,901,000  feet.  Thompson  gives 
the  total  amount  of  spruce  timber  scaled  un- 
der his  own  contract  as  having  been  25,643,- 
710  feet.  Add  to  this  13,000,000  feet  as  hav- 
ing been  stocked  for  F.  E.  Thompson,  and 
the  result  is  38,643,710  feet.  Add  to  33,- 
901,000  feet,  represented  by  the  cash  cred- 
ited by  Thompson,  the  6,205,000  credited  as 
having  been  stocked  for  F.  E.  Thompson,  and 
the  result  is  40,101,000,  but  little  more  than 
the  total  found  by  the  other  method.  But 
there  was  some  hemlock  timber  put  in  by 
Thompson  under  his  own  contract,  not  in- 
cluded in  the  25,643,710  feet.  The  amount, 
however,  is  comparatively  small.  Of  the 
6,205,000  feet  shown  by  the  statement  to 
have  been  stocked  for  F.  E.  Thompson,  only 
313,297  feet  was  hemlock.  Albert  Thompson 
cut  but  little  hemlock  under  his  own  con- 
tract. R.  W.  Eastham  testified  that,  in 
saying  all  the  timber  of  easy  access  on  the 
12,000'acre  Marshall  tract  had  been  cut,  he 
meant  the  spruce,  and  that  no  hemlock  on 
that  tract  above  the  dam  had  been  cut. 
Meyer,  secretary  of  the  Marshall  Company, 
filed  a  statement  from  which  it  appears  that 
Thompson  logged  from  the  Marshall  tract, 
under  his  contract,  19,210,065  feet,  of  which 
only  1,712,369  feet  were  hemlock.  Making 
an  allowance  of  2,000,000  feet  of  hemlock  as 
having  been  cut  by  Albert  Thompson  under 
his  own  contract  in  addition  to  the  25,643,- 
710  feet  of  spruce,  and  then  adding  13,000,- 
000  as  having  been  cut  for  F.  E.  Thompson, 
the  result  is  40,643,710  feet.  Take  another 
test:  From  the  statement  exhibited  with 
the  deposition  of  U.  A.  Meyer,  it  appears 
that  Thompson  logged  from  the  Marshall 
tract  19,210,065  feet.  Most  of  this  went  in 
l)y  the  river.  As  the  railroad  runs  through 
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a  comer  of  the  tract,  some  of  this  timber 
may  have  been  hauled  in.  Thompson  says 
he  hauled  in  about  10,000,000  feet  for  the 
company  and  about  13,000,000  feet  for  F.  E. 
Thompson.  Adding  these  three  amounts,  we 
have  42,210,065  feet,  for  some  of  which 
Thompson  has  not  been  paid.  For  unpaid 
work  on  it  he  had  in  the  present  decree 
$12,399.63.  Besides,  the  report  of  the  re- 
ceiver shows  16,735,682  feet  to  have  been 
"in  stream  and  skidded  in  bush,"  much  of 
which  was,  no  doubt,  from  the  Marshall 
tract.  From  this  it  is  manifest  that  there 
can  be  no  such  discrepancy  as  is  claimed, 
and  that  there  is  probably  none  at  all.  The 
commissioner  and  counsel  on  both  sides  all  ' 
had  access  to  the  books,  knew  the  basis  on 
which  the  account  was  being  made  up,  and 
had  the  witnesses  before  them,  and  there  is  . 
a  presumption  of  correctness  as  to  the  find- 
ing which  cannot  be  overcome  by  a  mere 
suspicion  or  surmise  which  the  evidence  in 
the  record  strongly  tends  to  contradict. 
Though  it  may  not  appear  from  the  record 
that  payments  for  stocking  F.  E.  Thomp- 
son's timber  were  made  directly  to  Albert 
Thompson  by  the  Blackwater  Boom  &  Lum- 
ber Company,  the  books  of  the  two  compa- 
nies almost  certainly  show  how  these  pay- 
ments were  made,  and  they  were  at  hand 
when  this  account  was  made  up  by  the 
commissioner.  And  it  does  appear  here  that 
Albert  Thompson  has  been  paid  by  the 
Blackwater  Boom  &  Lumber  Company  for 
more  timber  than  he  stocked  for  it  under 
his  own  contract  wuth  it, — in  fact,  about  the 
amount  he  stocked  under  his  own  contract 
and  F.  E.  Thompson's  contract,  less  the 
6,205,000  credited  as  timber  stocked  for  F. 
E.  Thompson, — and  all  the  money  so  re- 
ceived is  credited  in  the  account  stated  by 
the  commissioner. 

This  petition  renews,  in  slightly  different 
form,  the  contention  that  Thompson  is  pre- 
cluded from  claiming  the  money  expended 
by  him  because  the  expenditures  were  made 
in  the  name  of  the  Forest  City  Lumber  Com- 
pany. It  says  he  paid  $25,000  for  the  stock 
of  that  company,  which  he  still  holds,  where- 
fore said  sum  should  be  deducted  from  the 
amount  allowed  him.  That  corporation  was 
organized  for  the  sole  purpose  of  carrying 
out  Thompson's  contract,  and  all  the  money 
paid  into  its  treasury  as  capital  stock  or 
otherwise  was  Thompson's  money.  It  never 
had  any  assets  except  the  money  expended 
through  it  by  Thompson  in  the  execution  of 
his  contract,  and  the  money  derived  by 
Thompson  from  his  contract  through  it  as 
an  agency  used  in  the  execution  thereof.  All 
these  sums  are  carried  into  this  account  as 
charges  and  credits.  The  Forest  City  com- 
pany is  defunct,  and  its  stock  is  but  waste 
paper  in  Thompson's  hand6.    The   corpora- 
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tion  had  no  substantial  existence,  nor  its 
stock  any  value,  save  as  an  instrumentality 
in  the  execution  of  the  contract.  To  make 
such  deduction,  therefore,  would  be  to  substi- 
tute a  mere  shadow  for  substance,  and  sub- 
ordinat-e  equity  and  justice  to  a  barren  tech- 
nicality. 

It  is  further  insisted  in  the  petition  that 
tlie  former  adjudication  by  this  court  gave 
no  lien  for  the  amount  now  found  to  be  due 
to  Thompson,  because  the  present  claim  was 
not  then  before  the  court.  All  the  items  in 
the  account  as  now  stated  were  not  then  in 
the  record.  Some  of  them  were,  but  not 
stated  in  the  present  form.  The  claim  that 
formed  the  basis  of  the  former  decree  was 
for  damages  for  breach  of  contract,  com- 
posed of  two  items,  outlay  and  gains  pre- 
vented, as  formerly  explained.  This  court 
said  the  latter  could  not  be  allowed,  but 
that,  upon  the  ascertainment  of  the  former, 
a  decree  therefor  should  be  entered,  giving 
a  lien  for  it  upon  the  assets  of  the  company, 
and  for  that  purpose  the  cause  was  re- 
manded to  the  circuit  court.  Was  not  every 
question  except  that  of  the  amount  of  com- 
pensation thereby  adjudicated?  The  pres- 
ent demand  was  before  the  court  as  a  part 
of  the  original  claim.  Thompson's  original 
petition  sets  forth  as  an  item  of  damages  the 
cost  of  constructing  his  tramroads,  repairs 
of  dams,  and  building  of  bridges,  amounting 
to  $53,258.G0>  and  his  amended  petition  sets 
up  the  claim  for  $12,399.63,  making  in  all 
more  than  $67,500.  But  this  court  said  all 
sums  received  by  him  must  be  deducted. 
This  necessitated  a  restatement  of  the  ac- 
count and  the  addition  of  many  items  both 
of  debit  and  credit,  resulting  in  a  decree  for 
about  $48,000  instead  of  $67,500.     It  is  ar- 


gued that  the  language  of  the  last  clause  of 
point  4  of  the  syllabus  of  the  case,  as  re- 
ported in  46  VV.  Va.  56,  33  S.  E.  125,  saying, 
"which  compensation  is  entitled  to  a  prefer- 
ence of  payment  out  of  the  corporate  assets 
in  the  hands  of  the  receiver  in  equal  priority 
with  the  other  obligations  of  the  receiver- 
ship," amounts  to  a  construction  of  all  the 
language  used  by  the  court  on  the  subject 
of  lien,  and  negatives  the  allowance  of  any- 
thing but  the  $12,399.63  item,  because  it 
says  the  amount  shall  have  priority  with  the 
"other  obligations  of  the  receivership;"  in 
other  words,  the  whole  amount  must  be  an 
obligation  of  the  receivership  to  make  it  a 
lien  on  the  assets.  But  does  not  the  court 
declare  and  decide  that  "a  just  compensation 
for  the  actual  expenditure  of  labor  and 
money  in  fulfilment  of  his  contract,  subject 
to  a  deduction  of  all  sums  paid  him,''  shall 
be  allowed  priority  with  the  other  obliga- 
tions of  the  receivership?  It  must  be  one 
of  such  obligations  to  satisfy  the  sense  of  the 
words  "other  obligations"  of  the  like  kind. 
The  question  is.  What  did  the  court  decide? 
not  whether  it  decided  correctly.  Properly 
or  improperly,  it  has  plainly  declared  the 
demand  to  be  an  obligation  of  the  receiver- 
ship and  entitled  to  priority,  and  remanded 
the  cause  for  a  decree  in  accordance  with  the 
adjudiciited  principle  governing  the  cause. 
It  was  binding  upon  the  court  below  {Butler 
V.  Thompson,  52  W.  Va.  311,  43  S.  E.  174), 
because  it  was  an  adjudication.  What  is 
res  judicata  as  to  one  court  is  res  judicata 
as  to  all  others,  and  there  is  no  escape  from 
it  except  where  an  appeal  exists.  An  appeal 
to  this  court  from  its  own  decision  rendered 
years  ago  does  not  lie. 
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1.  A  maater  la  not  liable  to  a  ser-vant 
for  Injuries  caused  by  negligence  of  a  fore- 


man In  directing  work  where  the  master  has 
otherwise  performed  his  duty. 
2.  A  direction  by  a  foreman  to  an 
employee  aaalatlngr  In  ablftlngr  cars 
to  be  loaded  at  a  mill,  to  push  a  car  put 
in  motion  by  the  Impact  of  another  before  it 
has  lost  its  momentum.  Is  not  such  a  change 
in  his  work,  although  he  has  never  done  that 


NoTB. — As  to  servant's  right  of  action  for  In- 
Jorlee  received  in  obeying  direct  command,  see 
also,  In  this  series,  Dallemand  v.  Saalfeldt,  48 
L.  R.  A.  753,  and  note;  and  the  later  cases  of 
Finn  V.  Cassidy,  53  L.  R.  A.  877,  and  Long  v. 
lUlnois  C.  R.  Co.  58  L.  R.  A.  237. 

As  to  vice  prlnclpalshlp  considered  with  ref- 
erence to  the  superior  rank  of  a  negligent  serv- 
ant, see  Stevens  v.  Chamberlln,  51  L.  R.  A.  513, 
and  note;  Norton  Bros.  v.  Nadebok,  54  L.  R.  A. 
842;  Southern  P.  Co.  y.  Schoer,  67  L.  R.  A. 
707 ;  Canney  y.  Walkeine,  58  U.  B.  A.  33 ;  and- 
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Illinois  Southern  R.  Co.  v.  Marshall,  66  L.  R.  A. 
297. 

As  to  vice  prlnclpalshlp  determined  with  re- 
spect to  the  character  of  the  act  which  caused 
the  Injury,  /see  Lafayette  Bridge  Co.  v.  Olsen, 
54  L.  R.  A.  33,  and  note;  Wellston  Coal  Co.  y. 
Smith,  55  L.  R.  A.  99 ;  Swift  &  Co.  v.  Blelse,  57 
L.  R.  A.  147;  Kelly  v.  New  Haven  S.  B.  Co.  57 
L.  R.  A.  494 ;  Sroufe  v.  Moran  Bros.  Co.  58  L. 
R.  A.  313 ;  Knutter  y.  New  York  &  N.  J.  Teleph. 
Co.  58  L.  R.  A.  808;  Sams  v.  St  Louis  &  M. 
River  R.  Co.  61  L.  R.  A.  476,  and  Southern  In- 
diana R.  Co.  y.  Barren,  63.L.  R.  A.  461. 
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particular  act  before,  as  to  authorize  him  to 
proceed  at  the  master's  risk. 

3.  Tbe  mere  fact  tliat  a  place  "vrl&ere  a 
ser-rant  la  'working  la  rendered  tem- 
porarily unaafe  in  the  execution  of  the 
details  of  the  service  does  not,  alone,  make  it 
the  duty  of  the  master  to  be  present  In  per- 
son, or  by  representative,  to  protect  the  serv- 
ant from  harm. 

4.  A  aervant  enaraffed  In  aaalatlns  In 
alilftlns  cara  to  be  loaded  at  a  mill  as- 
sumes the  risk  of  the  foreman  giving  a  neg- 
ligent command  relative  to  the  handling  of 
the  cars. 

6.  A  aervant  employed  to  aaalat  In 
ablftlns  cara  to  be  loaded  at  a  mill 
cannot  bold  tbe  maater  liable  for  an 
injury  caused  by  the  negligence  of  the  fore- 
man In  charge  of  the  two  or  three  men  en- 
gaged in  such  work,  but  who  Is  not  at  the 
head  of  a  department  of  the  work,  In  direct- 
ing him  to  push  a  car  after  it  has  been  set 
in  motion  by  the  momentum  of  another  car, 
or  In  falling  to  stop  the  latter  after  the  serv- 
ant, in  attempting  to  obey  the  order,  has 
slipped  and  fallen  in  such  a  way  that  be  will 
be  injured  in  case  it  is  not  stopped. 

6.  It  la  error  to  direct  a  verdict  for 
defendant  In  an  action  by  a  servant  against 
his  master  to  recover  damages  for  personal 
injuries,  where  there  is  some  evidence  tending 
to  show  that  the  Injury  was  caused  by  de- 
fective machinery. 

(January  25,  1906.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Marion  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  responsi- 
ble. Reversed, 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Prank  E.  OaTln,  Theodore  P. 
DaTia*  and  James  !<•  Oavin,  for  appel- 
lant: 

It  is  the  duty  of  the  master  to  exercise 
reasonable  care  to  provide  a  safe  working 
place  and  safe  appliances  for  the  servant. 

Island  Coal  Co.  v.  Swaggeriy,  L69  Ind. 
664,  62  N.  E.  1103,  65  N.  E.  1026;  Indiana 
Car  Co.  V.  Parker,  100  Ind.  1^1. 

If  the  master  authorizes  an  agent  to  per- 
form such  duty,  the  agent,  whatever  his 
rank,  stands  in  the  place  of  the  master. 

Taylor  v.  Evansinlle  d  T.  H.  R.  Co.  121 
Ind.  126,  6  L.  R.  A.  684,  16  Am.  St.  Rep. 
372,  22  N.  E.  876;  Louisville,  N.  A.  d  C.  R. 
Co.  V.  Oraham,  124  Ind.  89,  24  N.  E.  668; 
Nail  y.  Louisville,  N.  A.  d  C.  R.  Co.  129  Ind. 
280,  28  N.  E.  183,  611;  Louisville,  E.  d  St. 
L.  Consol.  R.  Co.  v.  Banning,  131  Ind.  628, 
31  Am.  St.  Rep.  443,  31  N.  E.  187;  Evans- 
ville  d  T.  H.  R.  Co.  v.  Holoomh,  9  Ind.  App. 
198,  36  N.  E.  39;  O.  H.  Hammond  Co.  v. 
Mason,  12  Ind.  App.  469,  40  N.  E.  642; 
Lebanon  v.  McCoy,  12  Ind.  App.  600,  40  N. 
E.  700;  Bouthem  Indiana  R.  Co.  v.  Harrell 
(Ind.  App.)  66  N.  £.  1016. 
69  L.  R.  A. 


The  duty  of  the  master  is  a  continuing 
one,  not  only  to  make,  but  to  keep,  the 
servant's  working  place  safe. 

Taylor  v.  Eva^isville  d  T.  H.  R.  Co.  121 
Ind.  12G,  6  L.  R.  A.  584,  16  Am.  St.  Rep. 
372,  22  N.  E.  876;  Louisville,  N.  A.  d  C.  R. 
Co.  V.  Graham,  124  Ind.  89,  24  N.  E.  668; 
Nail  y.  Louisville,  A'.  A.  d  C.  R.  Co.  129 
Ind.  260,  28  N.  E.  183,  611;  Louisville,  E. 
d  8t.  L.  Consol.  R.  Co.  v.  Banning,  131  Ind, 
628,  31  Am.  St.  Rep.  443,  31  N.  E.  187; 
Evansviile  d  T.  H.  R.  Co.  v.  Holcomh,  9  Ind. 
App.  198,  36  N.  E.  39;  O.  H.  Hammond  Co. 
V.  Mason,  12  Ind.  App.  469,  40  N.'  E.  642 ; 
Lebanon  v.  McCoy,  12  Ind.  App.  600,  40  N. 
E.  700;  Southern  Indiana  R.  Co.  v.  Harrell 
(Ind.  App.)  66  N.  E.  1016. 

Until  the  agent  selected  by  the  master  acts 
up  to  the  limit  of  the  duty  of  the  master  to 
act,  the  master's  duty  is  not  done. 

Island  Coal  Co.  v.  Swaggerty,  169  Ind. 
664,  62  N.  E.  1103,  65  N.  E.  1026;  MoElli- 
gott  V.  Randolph,  61  Conn.  157,  29  Am.  St. 
Rep.  181,  22  Atl.  1094;  Oerrish  v.  New 
Haven  Ice  Co.  63  Conn.  9,  27  Atl.  236. 

The  master  must  respond,  not  only  for 
the  misfeasance,  but  also  for  the  nonfeas- 
ance, of  him  to  whom  he  has  intrusted  his 
duty. 

Island  Coal  Co.  v.  SuHiggerty,  159  Ind. 
664,  62  N.  £.  1103,  65  N.  E..1026;  Louis- 
ville,  N.  A.  d  C.  R.  Co.  v.  Oraham,  124  Ind. 
89,  24  N.  E.  668;  Chicago,  /.  d  L.  R.  Co.  y. 
Martin,  31  Ind.  App.  308,  65  N.  E.  691; 
Louisville,  E.  d  St.  L.  Consol.  R.  Co.  y. 
Hanning,  131  Ind.  628,  31  Am.  St.  Rep. 
443,  31  N.  E.  187;  Evansville  d  T.  H.  R. 
Co.  y.  Holcomb,  9  Ind.  App.  198,  36  N.  E. 
39;  Michael  v.  Roanoke  Maoh.  Works,  90 
Va.  492,  44  Am.  St.  Rep.  927,  19  S.  E.  261. 

The  master  must  respond  for  his  repre- 
sentative's failure  to  give  the  signal  to  stop 
the  loaded  car  when  the  men  stepped  in  be- 
hind the  empty  car  to  push. 

Island  Coal  Co.  v.  Swaggerty,  159  Ind. 
664,  62  N.  E.  1103,  65  N.  E.  10J6;  Indiana 
Car  Co.  V.  Parker,  100  Ind.  181;  Taylor  v. 
Evansville  d  T.  H.  It.  Co.  121  Ind.  126,  6  L. 
R.  A.  584,  16  Am.  St.  Rep.  372,  22  N.  E. 
876;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Ora- 
ham, 124  Ind.  89,  24  N.  E.  668;  Nail  v. 
Louisville,  N.  A.  d  C.  R.  Co.  129  Ind.  260, 
28  N.  E.  183,  611;  Louisville,  E.  d  St.  L. 
Consol.  R.  Co.  y.  Hanning,  131  Ind.  628, 
31  Am.  St.  Rep.  443,  31  N.  E.  187;  Evans- 
ville d  T.  H.  R.  Co.  y.  Holcomb,  9  Ind.  App. 
198,  36  N.  E.  39;  G.  H.  Hammond  Co.  v. 
Mason,  12  Ind.  App.  469,  40  N.  E.  642; 
Lebanon  v.  McCoy,  12  Ind.  App.  500,  40  N. 
E.  700 ;  Southern  Indiana  R.  Co.  v.  Harrell 
(Ind.  App.)  66  N.  E.  1016;  McElligott  v. 
Randolph,  61  Conn.  157,  29  Am.  St.  Rep. 
181,  22  Atl.  1094;  Gerrish  y.  New  Haven 
Ice  Co.  63  Conn.  9,  27  Atl.  236;  Chicago,  I. 
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d  L.  R.  Oo.  V.  Martin,  31  Ind.  App.  308,  66 
N.  E.  591;  Michael  y.  Roanoke  Mach. 
Works,  90  Va.  492,  44  Am.  St.  Rep.  927,  19 
S.  E.  261. 

The  master  must  respond  herein  because 
be  absolutely  failed  to  take  any  precaution 
whatever  to  keep  the  plaintiff's  working 
place  safe  after  he  had  specifically  ordered 
him  to  do  this  particular  work  at  this  par- 
ticular place. 

Taylor  v.  Evanaville  d  T.  H.  R,  Co.  121 
Ind.  124,  6  L.  R.  A.  584,  16  Am.  St.  Rep. 
372,  22  N.  E.  876;  Nail  v.  Louisville,  2f,  A. 
d  O.  R.  Co,  129  Ind.  260,  28  N.  E.  183,  611. 

In  ordering  the  appellant  to  work  at  this 
particular  place,  Haines  was  performing  the 
master's  duty. 

Lebanon  v.  McCoy,  12  Ind.  App.  600,  40 
N.  E.  700;  Nohlesville  Foundry  d  Mach.  Co. 
V.  Yeaman,  3  Ind.  App.  521,  30  N.  E.  10; 
Taylor  v.  Evansville  d  T,  E.  R,  Co.  121  Ind. 
120,  6  L.  R.  A.  584,  16  Am.  St.  Rep.  372,  22 
N.  E.  876;  McMahon  v.  Ida  Min.  Co.  95 
Wis.  308.  60  Am.  St.  Rep.  117,  70  N.  W. 
478;  Miller  v.  Missouri  P.  R.  Co.  109  Mo. 
350,  32  Am.  St.  Rep.  673,  19  S.  VV.  58; 
Schrwder  v.  Chicago  d  A.  R.  Co.  108  Mo. 
322,  18  L.  R.  A.  827,  18  S.  W.  1094;  Carl- 
son V.  Northu:estem  Teleph.  Each.  Co.  63 
Minn.  428,  65  N.  W.  915;  Shearm.  &  Redf. 
N^.  last  ed.  §§  204-233. 

Having  ordered  plaintiff  to  do  this  par- 
ticular work  at  this  particular  place,  de- 
fendant had  no  right,  by  his  negligence,  to 
make  the  place  unsafe  and  dangerous  for 
the  work,  and  the  hazard  of  his  master's 
negligence,  of  which  he  was  ignorant,  can- 
not be  imposed  upon  plaintiff. 

Taylor  v.  Evansville  d  T.  H.  R.  Co.  121 
Ind.  124,  6  L.  R.  A.  584,  16  Am.  St.  Rep. 
372,  22  N.  E.  876;  Louisville,  N.  A.  d  C.  R. 
Co.  V.  Graham,  124  Ind.  89,  24  N.  E.  668; 
Nail  V.  Louisville,  N.  A.  d  C.  R.  Co.  129 
Ind.  260,  28  N.  E.  183,  611;  Louisville,  E. 
d  8t.  L.  Consol.  R.  Co.  y.  Hawnmg,  131  Ind. 
528,  31  Am.  St.  Rep.  443,  31  N.  E.  187; 
Evansville  d  T.  E.  R.  Co.  y.  Holoomh,  9  Ind. 
App.  198,  36  N.  E.  39;  G.  H.  Hammond  Co. 
V.  Mason,  12  Ind.  App.  469,  40  N.  E.  642; 
Nohlesville  Foundry  d  Mach.  Co.  v.  Yea- 
man,  3  Ind.  App.  521,  30  N.  E.  10;  Lebanon 
V.  McCoy,  12  Ind.  App.  500,  40  N.  E.  700; 
Island  Coal  Co,  y.  Bwaggerty,  159  Ind.  664, 
62  N.  E.  1103,  65  N.  E.  1026;  Gould  Steel 
Co.  y.  Richards,  30  Ind.  App.  348,  66  N.  E. 
68;  Southern  Indiana  R.  Co.  y.  Earrell 
(Ind.  App.)  66  N.  E.  1016;  Herdler  y. 
Buck's  Stove  d  Range  Co.  136  Mo.  3, 
37  S.  W.  115;  Michael  y.  Roanoke  Mach. 
Works,  90  Va.  492,  44  Am.  St.  Rep.  927,  19 
S.  E.  261;  McMahon  v.  Ida  Min.  Co.  95 
Wis.  308,  60  Am.  St.  Rep.  117,  70  N.  W. 
478;  Miller  v.  MissouH  P.  R.  Co.  109  Mo. 
350,  32  Am.  St.  Rep.  673,  19  S.  W.  58; 
69  L.  R.  A. 


Gerrish  y.  New  Ho/ven  Ice  Co.  63  Conn.  9, 
27  Atl.  235;  Bchroeder  v.  Chicago  d  A.  R. 
Co.  108  Mo.  322,  18  L.  R.  A.  827,  18  S.  W. 
1094;  Carlson  v.  Northwestern  Teleph. 
Eofch.  Co.  63  Minn.  428,  65  N.  W.  914;  Rah- 
man V.  Minnesota  d  N.  W.  R.  Co.  43  Minn. 
42,  44  N.  W.  522;  Hannibal  d  St.  J.  R.  Co. 
y.  Foic,  31' Kan.  586,  3  Pac.  320. 

A  servant  who  was  obeying  a  specific 
order  of  his  superior  in  charge  "had  the 
right  to  assume,  in  the  absence  of  warning 
or  notice  to  the  contrary,  that  in  conform- 
ing to  the  order  he  would  not  be  subjected 
to  injury." 

Republic  Iron  d  Steel  Co.  y.  Berkes,  162 
Ind.  517,  70  N.  E.  815. 

Messrs.  Elmer  E.  Steyestion  and  Ed- 
ward H.  Kjaightf  for  appellee: 

The  appellant  and  E.  A.  Haines,  the  fore- 
man whose  negligence  is  complained  of,  are 
shown  by  the  evidence  to  have  been  engaged 
in  the  performance  of  a  common  service  for 
the  master  at  the  time  of  the  accident  to 
appellant,  and  they  were  therefore  fellow 
servants. 

Smallwood  y.  Bedford  Quarries  Co.  28  Ind. 
App.  692,  63  N.  E.  869;  Standard  Cement 
Co.  y.  Minor,  27  Ind.  App.  479,  61  N.  E. 
684;  Salem  Stone  d  Lime  Co.  y.  Chastain, 
9  Ind.  App.  453,  36  N.  E.  910;  Peirce  v. 
Oliver,  18  Ind.  App.  87,  47  N.  E.  485; 
American  Teleph,  d  Teleg.  Co.  y.  Bower,  20 
Ind.  App.  32,  49  N.  E.  182;  Kemer  y.  Balti- 
more d  O.  S.  W.  R.  Co.  149  Ind.  21,  48  N. 
E.  304;  Ross  v.  Union  Cement  d  Lime  Co. 
25  Ind.  App.  463,  58  N.  E.  500;  Southern 
Indiana  R.  Co.  y.  Martin,  160  Ind.  280,  66 
N.  E.  886;  Brazil  d  C.  Coal  Co.  v.  Cain,  98 
Ind.  282;  Louisville,  N.  A.  d  C.  R.  Co.  v. 
Isoin,  10  Ind.  App.  691,  38  N.  E.  423; 
Indianapolis  d  St.  L.  R.  Co.  y.  Johnson, 
102  Ind.  352,  26  N.  E.  200;  Capper  y.  Louis- 
ville, E.  d  at.  L.  R.  Co.  103  Ind.  306,  2 
N.  E.  749;  Conley  v.  Portland,  78  Me.  217, 
3  Atl.  658;  Reese  y.  Biddle,  112  Pa.  72,  3 
Atl.  813;  McLaughlin  v.  Camden  Iron 
Works,  60  N.  J.  L.  557,  38  Atl.  677;  Morg- 
ridge  v.  Providence  Teleph.  Co.  20  K  I.  386, 
78  Am.  St.  Rep.  879,  39  Atl.  328 ;  Kelly  v. 
Hogan,  37  Misc.  761,  76  N.  Y.  Supp.  913; 
New  Pittsburgh  Coal  d  Coke  Co.  y.  Peter- 
son, 14  Ind.  App.  634,  43  N.  E.  270,  136  Ind. 
398,  43  Am.  St.  Rep.  327,  35  N.  E.  7; 
Elliott,  Railroads,  9  222;  Brothers  v.  Cart- 
ter,  52  Mo.  373,  14  Am.  Rep.  424;  Mc- 
Dermott  v.  Boston,  133  Mass.  349;  Perigo 
V.  Indianapolis  Brewing  Co.  21  Ind.  App. 
338,  52  N.  E.  4il2;  Cincinnati,  H.  d  D.  R. 
Co.  V.  Voght,  26  Ind.  App.  665,  60  N.  E. 
797 ;  Maher  v.  Thropp,  59  N.  J.  L.  186,  35 
Atl.  1057;  Fraker  v.  St.  Paul,  M.  d  M.  R. 
Co.  32  Minn.  54,  19  N.  W.  349;  Justice  v. 
Pennsylvania  Co.  130  Ind.  321,  30  N.  E. 
303;  Houser  v.  Chicago,  R.  I.  d  P.  R.  Co. 
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60  Iowa,  230,  46  Am.  Rep.  65,  14  N.  W. 
778;  Taylor  v.  Eva/nsville  d  T.  H,  R.  Co, 
121  Ind.  124,  6  L.  R.  A.  584,  16  Am.  St. 
Rep.  372,  22  N.  E.  876;  Northern  P.  R.  Co, 
V.  Peterson,  1G2  U.  S.  346,  40  L.  ed.  994, 
16  Sup.  Ct.  Rep.  843. 

A  foreman  is  a  fellow  servant  of  those 
workin|v  with  him;  and  for  the  foreman's 
negligence  in  the  discharge  of  those  duties 
owing  by  him  to  the  master,  resulting  in  in- 
jury to  a  servant  working  with  such  fore- 
man, the  master  is  not  liable. 

Indiana  Car  Co.  v.  Parker,  100  Ind.  181 ; 
New  PUishurgh  Coal  d  Coke  Co.  v.  Peter- 
son, 136  Ind.  398,  43  Am.  St.  Rep.  327,  35  N. 
K.  7;  Salem  Stone  d  Lime  Co.  v.  Cha^tainy 
9  Ind.  App.  453,  36  N.  E.  910;  Southern 
Indiana  R.  Co.  v.  Martin,  160  Ind.  280,  66 
N.  E.  886;  Brazil  d  C.  Coal  Co.  v.  Cain,  98 
Ind.  282;  Crispin  v.  Bahhitt,  81  N.  Y.  516, 
37  Am.  Rep.  521. 

The  test  to  determine  whether  an  em^ 
ployee  is  a  vice  principal  or  a  fellow 
servant  is  not  his  title  or  rank,  or  power 
to  employ  or  discharge,  but  the  nature  of 
the  service  that  is  being  performed  at  the 
time  of  the  accident. 

Peiroe  v.  Oliver,  18  Ind.  App.  87,  47  N. 
E.  485;  Robertson  v.  Chicago  d  E.  R.  Co. 
146  Ind.  486,  45  N.  E.  655;  Justice  v.  Penn- 
sylvania Co.  130  Ind.  321,  30  N.  E.  303; 
Ross  V.  Union  Cement  d  lAme  Co.  25  Ind. 
App.  463,  58  N.  E.  500;  Perigo  v.  Indianap- 
olis Brewing  Co.  21  Ind.  App.  338,  52  N. 
E.  462. 

If  there  was  any  negligence  on  the  part 
of  Haines  in  failing  to  warn  the  appellant, 
it  was  the  negligence  of  a  fellow  servant. 

New  Pittsburgh  Coal  d  Coke  Co.  v.  Peter- 
son, 14  Ind.  App.  634,  43  N.  E.  270;  Cole 
Bros.  V.  Wood,  11  Ind.  App.  37,  36  N.  E. 
1074;  Kemer  v.  Baltimore  d  0.  8.  W.  R. 
Co.  149  Ind.  21,  48  N.  E.  364;  Klochinski 
V.  Shores  Lumber  Co.  93  Wis.  417,  67  N.  W. 
934. 

When  the  master  has  furnished  appliances 
reasonably  safe  and  fitted  for  the  purposes 
intended,  and  exercised  reasonable  care  to 
so  keep  them,  he  is  not  liable  to  a  servant 
injured  by  reason  of  the  negligent,  unskil- 
ful, or  improper  use  thereof  by  other  serv- 
ants, even  if  the  latter  be  superior  in  rank 
to  the  injured  servant.  The  proper  use  of 
such  implements  is  a  duty  owing  to  the 
master  from  all  his  ser>'ants. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  953, 
954;  Kemcr  v.  Baltimore  d  O.  8.  W.  R. 
Co.  140  Ind.  21,  48  N.  E.  364;  Hoosicr 
Stone  Co.  v.  McCain,  133  Ind.  231,  31  X.  E. 
956;  Drinkout  v.  Eagle  Mach.  Works.  90 
Ind.  423;  McKinnon  v.  Norcross,  148  Mass. 
533,  3  L.  R.  A.  320.  20  X.  E.  183;  McDer- 
mott  v.  Boston,  133  Mass.  349;  O'Brien  v. 
American  Dredging  Co,  53  N.  J.  L.  291,  21 
09  L.  R.  A. 


Atl.  324;  McOinty  v.  Athol  Reservoir  Co. 
155  Mass.  183,  29  N.  E.  510;  Lothrop  v. 
Fitchburg  R.  Co.  150  Mass.  423,  23  N.  E. 
227 ;  Uoivard  v.  Hood,  155  Mass.  391,  29  N. 
E.  630;  Johnson  v.  Boston  Tow-Boat  Co. 
135  Mass.  209,  46  Am.  Rep.  458;  O'Keefe 
V.  Brovmell,  150  Mass.  131,  30  N.  E.  479; 
Columbus  d  I.  C.  R.  Co.  v.  Arnold,  31  Ind. 
174,  99  Am.  Dec.  615;  Neutz  v.  Jackson  Hill 
Coal  d  Cuke  Co.  139  Ind.  411,  38  N.  E.  324, 
39  N.  E.  147 ;  Robertson  v.  Chicago  d  E.  R. 
Co.  146  Ind.  480,  45  N.  E.  655;  Southern 
Indiana  R.  Co.  v.  Martin,  160  Ind.  280,  66 
N.  E.  886;  Ross  v.  Union  Cement  d  Lime 
Co.  25  Ind.  App.  463,  58  N.  E.  500;  Meehan 
V.  Spcirs  Mfg.  Co.  172  Mass.  375,  52  N.  E. 
518;  Pcirce  v.  Oliver,  18  Ind.  App.  87,  47 
N.  E.  485 ;  Chicago,  B.  d  Q.  R.  Co.  v.  Abend, 
7  111.  App.  130. 

A  master  is  not  chargeable  with  negli- 
gence on  account  of  a  place  for  work  made 
dangerous  alone  by  the  carelessness  and 
neglect  of  fellow  servants,  or  for  the  negli- 
gent manner  in  which  they  use  the  tools  or 
materials  furnished  to  them  for  their  work. 

Hussey  v.  Coger,  112  N.  Y.  614,  3  L.  R. 
A.  559,  8  Am.  St.  Rep.  787,  20  N.  E.  556 ;  12 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  963,  954; 
Kerner  v.  Baltimore  d  O.  8.  W.  R.  Co.  149 
Ind.  21,  48  N.  E.  364;  Robertson  v.  Chicago 
d  E.  R.  Co.  146  Ind.  486,  45  N.  E.  655: 
Meehan  v.  Speirs  Mfg.  Co.  172  Mass.  375. 
52  N.  E.  518 ;  Hermann  v.  Port  Blakely  Mill 
Co.  71  Fed.  853. 

A  master  is  not  required  to  be  present  at 
all  times  superintending  the  work,  but  the 
details  of  the  work  and  the  manner  of  its 
execution  must  usually  be  intrusted  to 
workmen,  for  whose  negligence  in  the  per- 
formance of  such  details  of  the  work  the 
master  is  not  liable  to  other  servants. 

Kemcr  v.  Baltimore  d  0.  8.  W.  R.  Co. 
149  Ind.  21,  48  N.  E.  364;  Southern  Indiana 
R.  Co.  V.  Martin,  160  Ind.  280,  66  N.  E. 
880;  Hussey  v.  Coger,  112  N.  Y.  614,  3  L. 
R.  A.  559,  8  Am.  St.  Rep.  787,  20  N.  E. 
556;  O'Brien  v.  American  Dredging  Co.  53 
N.  J.  L.  291,  21  Atl.  324:  CuUen  v.  Norton, 
126  N.  Y.  1,  26  N.  E.  905:  Central  R.  Co.  v. 
Kccyan.  160  U.  S.  259,  40  L.  ed.  418,  16 
Sup.  Ct.  Rep.  269;  Potter  v.  New  York  C. 
d  H.  R.  R.  Co.  136  N.  Y.  77,  32  N.  E.  603. 

Where  one  servant  is  injured  by  the  neg- 
ligence of  his  fellow  servant,  the  duties  of 
both  being  such  as  to  bring  them  into  habit- 
ual association,  as  in  this  case,  so  that  they 
may  exercise  a  mutual  influence  upon  each 
other,  promotive  of  proper  caution,  and  the 
master  is  not  guilty  of  any  negligence  in 
employing  the  servant  causing  the  injury, 
the  master  is  not  liable. 

Bier  v.  Jcffersonville,  M.  d  I.  R.  Co.  132 
Ind.  78,  31  N.  E.  471;  Chicago  d  E.  I.  R. 
Co.  V.  Kncirim,   152   111.   458,  43   Am.   St. 
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Rep.  259,  39  N.  E.  324;  Chicago  d  N.  W,  R. 
Co.  Y.  Moranda,  93  III.  302,  34  Am.  Rep. 
168;  Chicago  d  A.  B,  Co.  v.  O'Bryan,  15 
111.  App.  134;  Indiana  Car  Co.  v.  Parker, 
100  Ind.  181. 

An  employee  assumes,  not  only  the  ordi- 
nary diingers  of  his  employment  which  are 
known  to  him,  but  also  such  as,  by  the  ex- 
ercise of  ordinary  diligence,  could  have  been 
known  to  him. 

Bailey,  Master's  Liability  for  Injuries  to 
Servant,  pp.  102  et  seq.;  Pennsylvania  Co. 
V.  Ebaugh,  152  Ind.  531,  53  N.  E.  763; 
Chicago  d  E.  R,  Co.  v.  Wagner,  17  Ind. 
App.  22,  45  N.  E.  76,  1121;  Russell  v.  Til- 
loison,  140  Mass.  201,  4  N.  E.  231;  Corning 
Steel  Co.  V.  Pohlplate,  29  Ind.  App.  250, 
64  N.  E.  476;  Romona  Oolitic  Stone  Co.  v. 
Tate,  12  Ind.  App.  57,  37  N.  E.  1065,  39  N. 
E.  529;  Diamond  Plate  Class  Co.  v.  De 
Eority,  143  Ind.  381,  40  N.  E.  681;  Chicago, 
/.  d  L.  R.  Co.  V.  Clover,  154  Ind.  584,  57  N. 
E.  244 ;  Kentucky  d  /.  Bridge  Co.  v.  East- 
man, 7  Ind.  App.  614,  34  N.  E.  835;  Linton 
Coal  d  Min.  Co.  v.  Persons,  15  Ind.  App. 
69,  43  N.  E.  651 ;  Day  v.  Cleveland,  C.  C.  d 
St.  L.  R.  Co.  137  Ind.  206,  36  N.  E.  854; 
Stuart  V.  New  Albany  Mfg.  Co.  15  Ind. 
App.  184,  43  N.  E.  961. 

If  a  servant  with  knowledge  of  existing 
conditions,  or  the  means  of  obtaining  such 
knowledge,  without  objection  adopts  the 
more  dangerous  method  of  doing  the  work, 
because  it  is  convenient,  the  risk  is  his  own. 

Wahash  Paper  Co.  v.  Webb,  146  Ind. 
303,  45  N.  E.  474;  St.  Louis  Bolt  d  Iron  Co. 
V.  Brennan,  20  111.  App.  555 ;  St.  Louis  Bolt 
d  Iron  Co.  V.  Burke,  12  111.  App.  369; 
Bailey,  Personal  Injuries  Relating  to  Master 
A  Servant,  §§  1121-1150;  Beach,  Contrib. 
Neg.  3d  ed.  §  299,  note,  p.  242;  Elliott, 
Railroads,  §  1313;  Consolidated  Stone  Co. 
V.  Redmon,  23  Ind.  App.  319,  55  N.  E.  454; 
Erskine  v.  Chino  Valley  Beet-Sugar  Co.  71 
Fed.  270. 

When  a  servant  knows  facts  from  which 
he  can,  as  well  as  the  master,  determine  the 
probability  of  danger,  he  assumes  the  risk, 
even  though  he  may  not  know  of  the  actual 
danger. 

McQahan  v.  Indianapolis  Natural  Oas  Co. 
140  Ind.  335,  29  L.  R.  A.  355,  49  Am.  St. 
Rep.  199,  37  N.  E.  601;  Hines  v.  Willcox, 
96  Tenn.  148,  34  L.  R.  A.  824,  54  Am.  St. 
Rep.  823,  33  S.  W.  914;  Mitchell  v.  Stewart, 
187  Pa.  217,  40  Atl.  799;  J^ibele  v.  Phila- 
delphia, 105  Pa.  41. 

The  master  is  not  bound  to  furnish  im- 
plements of  the  best  or  most  approved  pat- 
tern, or  of  any  particular  design. 

Jacobson  v.  Cornelius,  62  Hun,  377,  6  N. 
Y.  Supp.  306;  Barley  v.  Buffalo  Car  Mfg. 
Co.  142  N.  Y.  31,  36  N.  E.  813;  Lake  Shore 
d  If.  S.  R.  Co.  V.  McCormick,  74  Ind.  440. 
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Where  an  accident  is  unusual,  and  could 
not  have  been  reasonably  anticipated  by  a 
master  in  the  light  of  long  experience,  there 
can  be  no  culpable  negligence  upon  his  part, 
and  a  verdict  for  the  plaintiif  cannot  stand. 

Wabash,  St.  L.  d  P.  R.  Co.  v.  Locke,  112 
Ind.  404,  2  Am.  St.  Rep.  193,  14  N.  E.  391 ; 
Standard  Oil  Co.  v.  Helmick,  148  Ind.  467, 
47  N.  E.  14;  Consolidated  Stone  Co.  v.  Red- 
mon, 23  Ind.  App.  319,  55  N.  E.  454;  Craven 
V.  Mayers,  165  Mass.  271,  42  N.  E.  1131; 
Kitteringham  v.  Sioux  City  d  P.  R.  Co.  62 
Iowa,  285,  17  N.  W.  685;  Evansville  d  T. 
H.  R.  Co.  V.  Krapf,  143  Ind.  647,  36  N.  E. 
901;  Gassaway  v.  Georgia  Southern  R.  Co. 
69  Ga.  347;  Sjogren  v.  Hall,  53  Mich.  274, 
18  N.  W.  812;  Loftus  v.  Union  Ferry  Co. 
84  N.  y.  455.  38  Am.  Rep.  533;  McQrell 
V.  Buffalo  Offloe  Bldg.  Co.  153  N.  Y.  265, 
47  N.  E.  305;  Del  Sejnore  v.  Eallinan,  153 
N.  Y.  274,  47  N.  E.  308;  Ayers  v.  Rochester 
R.  Co.  156  N.  Y.  104,  50  N.  E.  960;  Baxter 
V.  Chicago  d  N.  W.  R.  Co.  104  Wis.  307,  80 
N.  W.  644;  Deisenrieter  v.  Kraus-Merkel 
Malting  Co.  97  Wis.  279,  72  N,  W.  735; 
Wilber  v.  Follansbee,  97  Wis.  577,  72  N.  W. 
741,  73  N.  W.  569. 

Gillett,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  instituted  this  action  to  recov- 
er for  an  injury  to  his  person  alleged  to 
have  been  caused  by  the  negligence  of  appel- 
lee. It  is  unnecessary  to  make  any  particu- 
lar statement  of  the  issues.  Upon  the  close 
of  the  evidence  introduced  on  behalf  of  the 
defense,  the  court  instructed  the  jury  to  re- 
turn a  verdict  in  favor  of  appellee.  The 
record  presents  the  question  as  to  the  pro< 
priety  of  this  action  upon  the  part  of  the 
court. 

There  is  a  question  in  the  case  as  to 
whether  a  certain  appliance  was  defective, 
but,  laying  this  matter  aside  for  the  present, 
it  may  be  said  that,  after  giving  appellant 
the  benefit  of  all  disputed  questions  upon  the 
evidence,  the  following  facts  are  shown  by 
the  bill  of  exceptions:  On  July  4,  1900,  ap- 
pellee was,  and  for  some  time  prior  thereto 
had  been,  operating  a  flour  mill,  and  an  ele- 
vator in  connection  therewith,  at  Nobles- 
ville,  Indiana.  Appellee  did  not  give  the 
business  his  personal  attention.  One  Ander- 
son was  the  general  manager  thereof,  and 
the  evidence  shows  that  he  occasionally  gave 
directions  to  the  workmen.  Under  him  was 
one  Haines,  who  had  charge  of  tne  loading, 
weighing,  and  handling  of  cars  used  by  ap^ 
pellee,  as  well  as  of  the  exchange  business 
in  connection  with  the  mill.  So  far  as 
shown,  he  had  but  three  or  four  men  under 
him.  Appellant  was  employed  by  Anderson, 
about  the  middle  of  May,  1900.  He  was  told 
that  he  would  be  subject  to  the  instructions 
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of  Haines.  Appellant  worked  under  Haines 
in  loading  cars,  and  in  moving  them  on  a 
siding  used  in  connection  with  the  plant; 
but,  when  there  was  no  work  of  that  kind 
to  do  he  was  given  general,  or,  as  he  de- 
sci-ibes  it,  "roustabout,"  work  upon  the 
premises.  The  mill  was  about  150  feet  north 
of  the  elevator.  The  siding  was  on  the  east 
side  of  the  mill  and  of  the  elevator,  and 
when  cars  were  loaded  at  the  mill  they  were 
pulled  down  to  or  just  beyond  a  track  scale 
which  was  in  front  of  the  latter  building. 
From  one  to  three  cars  were  handled  per 
day.  The  men  would  sometimes  push  an 
empty  car  between  the  .two  points,  but  the 
method  of  taking  a  loaded  car  from  the  mill 
to  the  elevator  was  by  means  of  an  appli- 
ance in  the  elevator  known  as  %  "car  puller." 
The  power  was  transmitted  from  this  ap- 
pliance to  the  car  by  means  of  a  rope.  The 
car  puller  would  draw  the  car  at  the  rate 
of  45  feet  per  minute.  The  rope  passed  out 
of  the  elevator  through  a  window  which  was 
so  situated  that,  by  attaching  the  rope  to 
the  rear  truck  of  the  car,  it  could  be  pulled 
until  the  rear  end  of  it  was  just  south  of  the 
.  scale.  Anderson  had  explained  to  appel- 
lant at  different  times  that  it  was  neces- 
sary for  a  man  to  stand  in  the  window  to 
signal  the  man  in  charge  of  the  car  puller 
when  to  shut  off  the  power.  Haines  ordina- 
rily did  this,  but  he  frequently  designated 
some  one  of  the  men  to  do  it.  On  quite  a 
number  of  occasions  appellant  had  done 
this.  A  short  distance  south  of  the  scales 
two  tracks  came  into  the  siding, — one  from 
the  Lake  Erie  &  Western  Railroad,  and  the 
other  from  the  Chicago  &  Southeastern 
Bailroad.  Appellant  had  helped  to  push 
cars  between  the  mill  and  the  elevator,  and 
had  assisted  in  pulling  cars  onto  the  inter- 
secting tracks  to  the  south.  Haines  ordi- 
narily worked  with  his  men.  He  possessed 
no  power  to  hire  or  discharge  them.  Appel- 
lant was  forty-two  years  old,  and  had  had 
a  reasonable  amount  of  general  experience 
about  machinery.  He  admits  that  he  was 
thoroughly  familiar  with  the  surroundings 
outside  the  mill  and  elevator.  During  the 
night  of  July  3,  1900,  two  cars  were  pushed 
into  the  siding  by  the  Lake  Erie  &  Western 
for  appellee's  use.  The  next  morning  the 
north  car  was  loaded  at  the  mill.  The  other 
car  stood  partially  on  the  scale,  but  the 
greater  part  of  it  was  to  the  south  thereof. 
It  was  necessary  to  pull  the  loaded  car  down 
to  the  scale  to  weigh  it,  and  then  to  get  the 
empty  car  to  the  north.  Haines,  appellant, 
and  another  man  started  to  do  this  work. 
The  rope  was  fastened  to  the  rear  truck  of 
the  loaded  car,  and  Haines  stood  at  the  win- 
dow to  stop  the  car  when  it  stood  upon  the 
scale.  It  seems  to  have  been  appellant's  ex- 
pectation, since  it  was  the  practice,  that  a 
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chock  would  be  put  under  one  of  the  wheels 
when  the  car  reached  the  proper  position. 
Haines  said  to  the  two  men,  as  the  car  was 
approaching:  '*When  that  loaded  car  comes 
down  and  bumps  that  empty  car,  you  keep 
it  going  down  the  switch."  Appellant  testi- 
fied that  his  understanding  of  the  order  was 
that  when  the  two  cars  got  far  enough  apart 
so  that  they  could  get  in  between  them,  and 
b«{fore  the  empty  car  had  lost  its  momen- 
tum, they  were  to  get  in  and  push.  The  two 
men  undertook  to  do  so,  and,  as  appellant 
was  pushing,  he  slipped,  and  one  of  his  feet 
was  caught  by  the  flange  of  a  wheel  of  the 
loaded  car.  Both  appellant  and  his  associate 
cried  out.  Their  cries  were  heard  by  a  man 
inside,  but  the  car  continued  to  move  for  a 
minute  or  a  minute  and  a  half,  during 
which  time  appellant's  foot  slipped  along 
the  rail  for  a  little  distance,  but  the  out- 
come of  it  was  that  his  foot  was  crushed. 
Appellant  did  not  look  back  after  stepping 
between  the  cars.  He  supposed  that  the 
loaded  car  would  be  stopped.  He  had  never 
been  called  on  before  to  help  push  a  car  that 
had  been  started  by  a  car  behind  it. 

Assuming  that  Haines  was  guilty  of  neg- 
ligence in  giving  cne  order,  and  in  failing  to 
signal  to  stop  the  car  puller  the  moment 
that  he  was  apprised  that  appellant's  foot 
was  caught,  it  is  to  be  determined  whether 
Haines  occupied  sucn  a  relation  to  the  work 
that  appellee  should  be  held  responsible  for 
the  consequences  which  ensued.  If  there  is 
any  liability  in  this  case,  it  must  be  placed 
on  a  common-law  groimd,  since  appellee  is 
an  individual. 

The  extreme  doctrine  concerning  who  are 
fellow  servants,  which  was  declared  in  Co- 
lumbus d  /.  C,  R,  Co.  V.  Arnold,  31  Ind.  174, 
99  Am.  Dec.  615,  is  no  longer  the  law  of 
this  state.  I'herc  have  been  innovations  up- 
on the  doctrine  as  declared  in  that  case,  in 
the  direction  of  a  more  liberal  rule  in  favor 
of  injured  employees,  but  not  to  the  extent 
of  permitting  a  recovery  on  the  grounds 
suggested.  Appellant's  counsel  cite  upon 
this  branch  of  the  case  the  following  au- 
thorities: Indiana  Car  Co,  v.  Parker,  100 
Ind.  181;  Taylor  v.  Evansville  d  T.  H.  R. 
Co.  121  Ind.  124,  6  L.  R.  A.  584,  16  Am.  St. 
Rep.  372,  22  N.  E.  876;  Nail  v.  Louisville, 
N.  A,  d  C,  R,  Co.  129  Ind.  260,  28  N.  E. 
183,  611;  Louisville,  E.  d  8t.  L.  Consol.  R. 
Co.  V.  Manning,  131  Ind.  528,  31  Am.  St. 
Rep.  443,  31  N.  E.  187;  Hoosier  Stone  Co. 
V.  MoCain,  133  Ind.  231,  31  N.  E.  956; 
Island  Coal  Co.  v.  Bwaggerty,  159  Ind.  664, 
62  N.  E.  1103,  65  N.  E.  1026.  Indiana  Car 
Co.  v.  Parker,  100  Ind.  181,  was  a  case 
where  a  duty  of  the  master  was  neglected, 
in  failing  to  furnish  a  safe  place  to  work. 
It  is  therein  very  clearly  pointed  out  that, 
as  respects  those  duties  which  the  master 
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owes  to  the  servant,  they  cannot  he  delegat- 
ed, and  that  therefore  the  omission  of  the 
servant  to  whom  their  performance  is  in- 
trusted is  necessarily  the  omission  of  the 
master.  The  case,  however,  gives  no  recog- 
nition to  the  view  that  rank  or  superiority 
in  service  upon  the  part  of  a  commanding 
servant  is  a  controlling  factor  in  the  solu- 
tion of  the  question  as  to  liability.  On  the 
contrary,  it  was  said:  "The  rules  which 
these  decisions  so  firmly  establish  as  the  law 
of  this  state  may  be  thus  stated :  First.  The 
master  is  not  liable  to  a  servant  for  in- 
juries resulting  from  the  negligence  of  a  fel- 
low servant  engaged  in  the  same  general 
line  of  duty,  where  the  negligent  act  is  per- 
formed in  the  capacity  of  a  servant.  Sec- 
ond. Servants  engaged  in  the  same  general 
line  of  duty  are  fellow  servants,  although 
one  may  be  a  superior,  and  the  others  may 
be  subordinate  servants,  under-  his  immedi- 
ate direction  and  control."  In  Taylor  v. 
Evansville  d  T.  H,  R,  Co.  121  Ind.  124,  6 
L.  R.  A.  584,  16  Am.  St.  Rep.  372,  22  N.  E. 
876,  it  was  held  that  the  company  was  lia- 
ble to  a  servant  who  was  injured,  while  act- 
ing under  a  special  order  of  the  master 
mechanic,  owing  to  a  negligent  act  done  by 
the  latter.  The  case  does  not  rest  upon  the 
theory  that  the  master  mechanic  occupied  a 
position  analogous  to  that  of  a  foreman,  but 
on  the  proposition  that,  in  view  of  the  full 
authority  which  he  had  over  the' men,  ma- 
chinery, and  work,  he  stood  for  the  master 
in  the  particular  circumstances.  The  fol- 
lowing extract  from  the  opinion  will  suffi- 
ciently show  the  effect  of  the  decision :  "We 
do  not  aifirm  that  an  employee  with  author- 
ity to  command  may  not  be  a  fellow  serv- 
ant. On  the  contrary,  we  hold  that  one  hav- 
ing authority  to  command  may  still  be  a 
fellow  servant;  but  we  hold  also,  that, 
where  the  position  is  such  as  to  invest  the 
employee  with  sole  charge  of  a  branch  or  de- 
partment of  the  employer's  business,  the 
employee,  as  to  that  branch  or  department, 
may  be  deemed  a  vice  principal  while  en- 
gaged in  giving  orders  or  directing  their 
execution."  In  Nail  v.  Louisville,  N.  A,  d 
O.  R.  Co.  129  Ind.  260,  28  N.  E.  183,  611, 
a  servant  was  called  out,  with  a  large  force 
of  men,  to  save  a  bridge  whic'h  a  freshet 
threatened  with  destruction.  While  labor- 
ing in  the  waters,  as  he  was  directed  to  do 
l^  an  employee  who  had  solely  been  intrust- 
ed with  the  work  of  endeavoring  to  save  the 
bridge,  the  servant  was  killed  by  reason  of 
a  n^ligent  order  given  by  the  man  in 
charge  of  the  work  as  to  the  movement  of 
a  locomotive.  It  was  held  that  the  master 
was  liable.  In  the  opinion  of  the  petition 
for  a  rehearing,  it  was  said:  "One  who  is 
placed  in  charge  of  a  force  of  men  engaged 
in  any  of  those  occupations,  whose  duties 
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are  limited  to  carrying  on  the  work  or  di- 
recting it,  whether  actively  assisting  there- 
in or  not,  and  who  is  invested  with  no  au- 
thority, or  charged  with  no  duty,  in  fur- 
nishing places  or  appliances  for  the  work, 
or  in  the  employment  or  retention  of  em- 
ployees, is  himself  usually  a  mere  coem- 
ployee.  His  duties  require  him  to  use,  or 
superintend  and  direct  the  using  of,  places 
and  appliances,  and  to  control  employees 
furnished  by  the  master.  If,  however,  he  is 
given  additional  authority,  and  is  charged 
with  the  duty  of  furnishing  places  to  work, 
and  appliances  for  the  work,  and  is  auth- 
orized to  employ  and  discharge  operatives, 
he  is,  as  to  such  things,  not  a  coemployee, 
but  speaks  and  acts  as  the  master.  One  who 
is  placed  in  unrestricted  control  of  a  given 
department  by  his  master,  and  is  clothed 
with  the  power  to  command  the  services  of 
the  other  employees  not  simply  to  see  that 
they  faithfully  discharge  the  duties  ordi- 
narily pertaining  to  their  employment,  and 
in  the  usual  places,  with  the  usual  appliances 
provided  therefor,  but  has  authority  to  re- 
quire of  them  the  performance  of  other 
duties  in  other  places  and  with  other  appli- 
ances,— ^who  has  the  authority  to  call  the 
sectionmen,  the  bridge  builders,  the  freight 
handlers,  and  the  laborers  from  the  gravel 
pit  and  gravel  train,  and  require  of  all  that 
they  unite  in  averting  the  threatened  de- 
struction of  a  bridge, — is  certainly  in  such 
matters  more  than  a  mere  fellow  servant 
with  those  thus  subject  to  his  control."  In 
Louisville,  E.  d  Bt.  L.  Consol.  R.  Co.  v. 
Banning,  131  Ind.  528,  31  Am.  St.  Rep. 
443,  31  N.  E.  187,  it  was  held  that  the  rail- 
road company  was  liable  where  a  servant 
was  killed  while  engaged  in  the  repair  of 
a  car  on  a  track  used  for  switching;  it  ap- 
pearing that  the  servant  was  called  from  his 
regular  work,  and  had  engaged  in  the  repair 
of  the  car  at  the  special  command  of  the 
general  foreman  of  the  company's  repair 
shops,  and  that  such  foreman  had  neglected 
to  put  out  flags,  as  it  was  alleged  that  it 
was  his  duty  to  do,  and  as  decedent  sup- 
posed had  been  done.  In  Booster  Stone  Co. 
V.  McCain,  133  Ind.  231,  31  N.  E.  956,  the 
facts  were  that,  while  two  cars  were  being 
loaded  with  stone  they  started,  and,  running 
down  a  grade,  caused  the  death  of  a  servant 
who  was  unloading  coal  from  a  car  which 
was  standing  further  down  the  track.  The 
Superintendent  was  present,  and  had  di- 
rected the  loading  of  the  cars  above,  and 
the  jury  found  that  there  was  nothing  to 
prevent  him  from  seeing  that  the  cars  were 
not  sufficiently  stationed.  In  deciding  the 
case,  this  court  said:  "It  sufficiently  ap- 
pears, upon  a  fair  and  reasonable  construc- 
tion of  the  facts  stated,  that  the  superin- 
tendent    represented     the     corporation     of 
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which  appellee's  intestate  was  an  employee. 
He  was  placed  in  charge  of  the  quarry  and 
the  connected  business,  and,  in  conducting 
and  controlling  the  quarry  and  the  con- 
nected business,  he  was,  in  law  and  in  fact, 
occupying  the  position  of  a  master,  and  not 
that  of  a  mere  fellow  servant.  If  he  repre- 
sented the  master,  his  negligence,  if  he  was 
guilty  of  negligence,  was  that  of  the  em- 
ployer." 

Although  it  is  not  cited  by  counsel  for  ap- 
pellant, we  call  attention,  in  passing,  to  the 
case  of  Louisville,  N,  A,  d  C.R.  Co,  v.  Heck, 
151  Ind.  292,  50  N.  E.  988.  It  was  there 
held  that  the  railroad  company  was  liable 
for  the  negligence  of  a  train  despatcher  in 
sending  an  improper  order;  it  appearing 
that  he  was  authorized  to  send  orders  in  the 
name  of  the  division  superintendent,  and 
had  done  so  in  the  instance  in  question. 
The  ruling  was  based  on  the  ground  that  the 
despatcher  was  authorized  to  act  for  one 
who  was  a  vice  principal,  and  on  the  fur- 
ther ground  that  the  master's  business  was 
of  such  a  character  that  superintendence 
upon  its  part  was  necessary  in  the  opera- 
tion of  its  trains. 

The  case  of  Island  Coal  Co,  v.  Sivaggerty, 
159  Ind.  664,  62  N.  E.  1103,  65  N.  E.  1026, 
may  be  said,  in  a  general  way,  to  belong  to 
that  class  of  cases  to  which  Taylor  v,  Evans- 
ville  d  T,  H.  R,  Co.  121  Ind.  124,  6  L.  XL  A. 
684,  16  Am.  St.  Rep.  372,  22  N.  E.  876; 
Noll  v.  Louisville,  N,  A,  d  U,  R,  Co,  129 
Ind.  260,  28  N.  E.  183,  611;  Louisville,  E,  d 
8t,  L,  Consol,  R,  Co,  v.  Banning,  131  Ind. 
628,  31  Am.  St.  Rep.  443,  31  N.  E.  187,  and 
Hoosier  Stone  Co,  v.  McCain,  133  Ind.  231, 
31  N.  E.  956,  belong.  It  was  a  case  where 
a  servant  was  injured  who  had  gone  into  a 
dangerous  place  pursuant  to  the  special  com- 
mand of  the  master's  sole  representative  be- 
low ground,  and  where  the  latter  had  been 
guilty  of  negligence  in  failing  to  stop  the 
descent  of  an  elevator. 

Notwithstanding  the  view  which  this 
court  has  sanctioned  as  to  the  liability  of 
the  master  to  a  servant  for  the  negligence  of 
an  employee  who  is  over  the  whole  service, 
or  over  a  large  department  of  it,  yet  it  has 
never  given  any  recognition  to  what  is 
termed  the  "superior  servant  doctrine."  On 
the  contrary,  it  has  always  maintained  that 
the  master  was  not  liable  for  the  act  of  a 
mere  foreman  in  giving  directions  concern- 
ing the  work  to  a  servant  working  under 
him,  where  the  place  and  appliances  fur- 
nished by  the  master  were  proper.  Indiana 
Car  Co,  V.  Parker,  100  Ind.  181,  and  cases 
cited;  Indianapolis  d  8t,  L,  R.  Co,  v.  John- 
son, 102  Ind.  352,  26  N.  E.  200;  Pittsburgh 
C.  d  8t,  L.  R,  Co,  V.  Adams,  105  Ind.  151,  5 
N.  E.  187;  Justice  v.  Pennsylvania  Co,  130 
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Ind.  321,  30  N.  E.  303;  New  Pittsburgh  Coal 
d  Coke  Co,  V.  Peterson,  136  Ind.  398,  43  Am. 
St.  Rep.  327,  35  N.  E.  7;  Bedford  Belt  R, 
Co,  V.  Brohcn,  142  Ind.  659,  42  N.  E.  359; 
Robertson  v.  Chicago  d  E,  R,  Co,  146  Ind. 
486,  45  N.  E.  655;  Kemer  v.  Baltimore  d 
O.  8,  W,  R.  Co.  149  Ind.  21,  48  N.  E.  364; 
Hodges  v.  Standard  Wheel  Co,  152  Ind.  680, 
52  N.  E.  391,  64  N.  E.  383;  Island  Coal  Co, 
V.  Swaggerty,  159  Ind.  664,  62  N.  E.  1103, 
65  N.  E.  1026 ;  Southern  Indiana  R,  Co,  v. 
Marlin,  160  Ind.  280,  66  N.  E.  886;  South- 
ern Indiana  R,  Co,  v.  Harrell,  161  Ind.  689, 
63  L.  R.  A.  460,  68  N.  E.  262.  In  the  case 
last  cited  it  was  pointed  out  that  the  mas- 
ter's duty  relative  to  furnishing  a  safe  place 
to  work  does  not  require,  in  undertakings 
which  may  properly  be  intrusted  to  a  fore- 
man and  the  men  under  him,  that  the  master 
shall  guard  the  men  against  those  transient 
dangers  which  from  time  to  time  occur 
in  the  progress  of  the  work.  In  Southern 
Indiana  R,  Co.  v.  Martin,  160  Ind.  280,  66 
N.  E.  886,  it  was  said:  "The  train  and^ 
every  appliance  that  the  appellant  had  fur- 
nished may  be  presumed  to  have  been  prop- 
er, and  it  may  be  presumed  that  it  had  no 
notice  that  Mathieu  was  not  a  proper  man 
to  intrust  with  the  duty  of  acting  as  fore- 
man in  the  performance  of  the  particular 
work.  The  whole  matter  was  one  of  detail, 
that  the  foreman  and  the  men  might  prop- 
erly be  permitted  to  attend  to  in  their  own 
way."  While  it  may  be  that  a  different  rule 
applies  where  the  master  or — ^what  amounts 
to  the  same  thing — his  personal  represent- 
ative is  present  and  is  guilty  of  negligence; 
and,  while  we  admit  that  a  master's  business 
may  be  so  complicated  and  dangerous  that 
the  very  carrying  on  of  some  department  of 
it  may  require  the  master's  superintendence, 
in  addition  to  his  ordinary  duties, — yet,  as 
applied  to  those  classes  of  work  which  may 
properly  be  left  to  the  direction  of  a  fore- 
man, we  cannot,  in  view  of  principles,  and  of 
the  constant  iteration  and  reiteration  in  our 
cases  that  superiority  in  rank  or  authority 
to  direct  does  not  per  se  make  a  servant  a 
vice  principal,  consent  to  the  proposition 
that  the  master  is  liable  for  the  negligence 
of  the  foreman  in  directing  the  work,  where 
the  master  has  otherwise  performed  his  duty. 
In  the  course  of  an  article  written  by 
Judge  Cooley  in  2  Southern  Law  Rev.  N.  S. 
114,  124,  it  was  stated:  "It  has  been  seen 
that  the  superior  position  of  the  negligent 
servant,  as  that  of  a  foreman,  conductor, 
etc.,  is  not  regarded  {;8  affecting  the  case. 
But  a  foreman  is  not  necessarily  or  usually, 
perhaps,  intrusted  with  any  large  share  of 
the  master's  discretionary  authority.  Nei- 
ther is  the  conductor  of  a  train  of  cars,  ex- 
cept as  to  the  particular  duty  of  taking  it 
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safely  to  its  destination.  His  duty  may  be, 
and  probably  is,  less  responsible  than  that 
of  the  telegraph  operator  who  directs  his 
movements  and  those  of  others  in  charge  of 
trains  on  the  line;  and,  if  the  conductor  is 
to  be  regarded  as  principal  for  some  pur- 
poses, so  should  the  operator  be  for  others. 
But  this  would  suggest  questions  and  dis- 
tinctions that  could  only  be  confusing,  and 
would  preclude  the  possibility  of  any  settled 
rule  whatsoever.  It  would  seem  that  the 
law  could  go  no  further  than  to  hold  the  cor- 
poration liable  for  the  acts  and  neglects  of 
the  officer  exercising  the  powers  and  author- 
ify  of  general  superintendent;  but  that 
for  these  it  ought  to  respond  to  its  servants 
as  for  its  own  acts  or  neglects.  But  this  in 
no  way  affects  the  general  rule  which  re- 
quires of  any  employer,  whether  corporate 
or  not,  to  employ  suitable  servants,  and  to 
itiake  use  of  safe  tools,  machinery,  etc.,  or 
at  least  to  take  care  that  there  is  no  negli- 
gence in  procuring  them." 

The  opinion  of  the  Supreme  Court  of  the 
United  States  concerning  the  superior  serv- 
ant doctrine,  at  least  in  recent  years,  is 
shown  by  the  following  quotation  from  the 
opinion  in  Baltimore  d  O,  R.  Co.  v.  Baugh, 
149  U.  S.  368,  389,  37  L.  ed.  772,  782,  13  Sup. 
Ct.  Rep.  914,  922:  "It  may  be  safely  said 
that  this  court  has  never  recognized  the 
proposition  that  the  mere  control  of  one 
servant  over  another  in  doing  a  particular 
piece  of  work  destroys  the  relation  of  fellow 
servants,  and  puts  an  end  to  the  master's 
liability  [sic].  On  the  contrary,  all  the 
cases  proceed  on  the  ground  of  some  breach 
of  positive  duty  resting  upon  the  master,  or 
upon  the  idea  of  superintendence  or  control 
of  a  department.  It  has  ever  been  affirmed 
that  the  employee  assumes  the  ordinary 
risks  incident  to  the  service ;  and,  as  we  have 
seen,  it  is  as  obvious  that  there  is  risk  from 
the  negligence  of  one  in  immediate  control  as 
from  one  simply  a  coworker."  In  Northern 
P.  R,  Co.  V.  Eamhly,  154  U.  S.  349,  38  L.  ed. 
1009,  14  Sup.  Ct.  Rep.  983,  it  was  said: 
*To  hold  the  principal  liable  whenever  there 
are  gradations  of  rank  between  the  persons 
receiving  and  the  persons  causing  the  injury, 
or  whenever  they  are  employed  in  diflferent 
departments  of  the  same  general  service, 
would  result  in  frittering  away  the  whole 
doctrine  of  fellow  service.  ...  In  a 
large  majority  of  cases  there  is  some  distinc- 
tion either  in  respect  to  grade  of  service,  or 
in  the  nature  of  their  employments.  Courts, 
however,  have  been  reluctant  .  to  recognize 
these  distinctions  unless  the  superiority  of 
the  person  causing  the  injury  was  such  as 
to  put  him  rather  in  the  category  of  princi- 
pal than  of  agent, — as,  for  example,  the  su- 
perintendent of  a  factory  or  railway, — and 
the  employments  were  so  far  different  that, 
U9  L.  R.  A. 


although  paid  by  the  same  master,  the  two- 
servants  were  brought  no  farther  in  contact  ^ 
with  each  other  than  as  if  they  had  been 
employed  by  different  principals." 

An  illustrative  case  upon  the  subject  in 
hand  is  Northern  P,  R.  Co,  v.  Peterson,  162 
U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep. 
843,  where  it  was  said:  "This  boss  of  a 
small  gang  of  ten  or  fifteen  men,  engaged  in 
making  repairs  upon  the  road  wherever  they 
might  be  necessary,  over  a  distance  of  three- 
sections,  aiding  and  assisting  the  regular 
gang  of  workmen  upon  each  section  as  occa- 
sion demanded,  was  not  such  a  superintend- 
ent of  a  separate  department,  nor  was  he  in 
control  of  such  a  distinct  branch  of  the 
work  of  the  master,  as  would  be  necessary 
to  render  the  master  liable  to  a  coemployee 
for  his  neglect.  He  was  in  fact,  as  well  as 
in  law,  a  fellow  workman.  He  went  with  the 
gang  to  the  place  of  work  in  the  morning, 
stayed  with  them  during  the  day,  superin- 
tended their  work,  giving  directions  in  re- 
gard to  it,  and  returned  home  with  them  in 
the  evening ;  acting  as  a  part  of  the  crew  of 
the  hand  car  upon  which  they  rode.  The 
mere  fact,  if  it  be  a  fact,  that  he  did  not  ac- 
tually handle  a  shovel  or  a  pick,  is  an  unim- 
portant matter.  When  more  than  one  man> 
is  engaged  in  doing  any  particular  work,  it 
becomes  almost  a  necessity  that  one  should 
be  boss,  and  the  other  subordinate,  but  both 
are  nevertheless  fellow  workmen." 

In  Howard  v.  Denver  A  R.  0.  R.  Co.  26 
Fed.  837,  it  was  stated  by  Mr.  Justice  Brew- 
er:  "To  make  one,  as  the  controller  of  a 
department,  properly  the  representative  of 
the  master,  his  duties  should  be  principally 
those  of  direction  and  control.  He  should 
have  something  more  than  the  mere  manage- 
ment of  machinery.  He  should  have  subor- 
dinates over  whose  various  actions  he  has 
supervision 'and  control,  and  not  a  mere  asr 
sistant  to  him  in  his  working  of  machinery. 
He  should  have  control  over  an  entire  de- 
partment of  service,  and  not  simply  of  a 
single  machine  in  that  service.  He  should 
be  so  lifted  up  in  the  grade  and  extent  of  his 
duties  as  to  be  fairly  regarded  as  the  alter 
ego — the  other  self — of  the  master." 

For  a  general  discussion  of  the  question 
as  to  who  is  a  vice  principal,  see  note  to 
Stevens  v.  Chamherlin,  51  L.  R.  A.  513; 
note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  580. 
See,  further,  on  the  question  in  hand,  La- 
batt,  Mast.  &  S.  cc.  28,  29,  31,  32. 

Where  groups  or  gangs  of  men  are  em- 
ployed in  the  performance  of  work,  it  is,  in 
the  nature  of  things,  impossible  to  bend 
their  energies  to  the  accomplishment  of  the 
ultimate  purpose  without  intelligent  direc- 
tion upon  the  part  of  one  mind.  To  secure 
this  end,  and  in  many  circumstances  to  pro- 
tect the  men  themselves,   they  must   work 
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vnder  a  foreman.  His  work,  although  it 
eonsists  in  giving  directions,  is  not  only  es- 
sential, but,  as  his  commands  set  in  motion 
the  forces  which  may  lead  to  the  injury  or 
death  of  those  under  him,  there  is  an  espe- 
cial reason  why  the  employees  should  con- 
sider the  intelligence  and  prudence  of  the 
man  in  control.  If  there  is  any  philosophy 
in  the  general  rule,  its  purpose  must  be 
clearest  in  the  case  of  a  coservioe  of  this 
character,  since  the  workmen  have  ordinarily 
a  better  opportunity  than  the  master  to  de- 
termine how  much  of  discretion  the  foreman 
possesses.  These  considerations,  and  espe- 
cially the  want  of  opportunity  upon  the  part 
of  the  master  to  supervise  every  command, 
should  prompt  the  courts  to  exculpate  him 
where  there  has  been  no  negligence  in  the 
performance  of  a  master's  duty,  as  in  negli- 
gently hiring  or  retaining  an  unfit  foreman. 
In  R088  V.  Walker,  139  Pa.  42,  23  Am.  St. 
Rep.  160,  21  Atl.  157,  159,  It  was  said:  "No 
employer  could  bear  the  burden  of  legal  re- 
sponsibility for  every  blunder  or  neglect  on 
the  part  of  each  and  all  of  his  employees. 
The  fact  that  one  employee  is  more  skilful 
than  another,  or  has  had  greater. experience, 
and  so  is  deferred  to  by  others,  does  not 
change  his  relation  to  his  employer  or  to  his 
fellows.  Nor  does  a  difference  in  rank  or 
grade  of  service  change  the  rule.  When  the 
character  of  the  business  requires  it,  the  mas- 
ter is  as  much  bound  to  provide  his  work- 
men with  a  reasonably  competent  foreman 
as  to  provide  them  with  tools,  but  in  either 
ease  his  liability  ceases  when  he  has  made 
a  suitable  selection."  As  was  observed  by 
Hr.  Justice  Holmes  in  Kalleck  v.  Deering, 
161  Mass.  469,  42  Am.  St.  Rep.  421,  37  N. 
E.  450:  "A  command  is  a  transitory  act 
which  the  employer  has  no  chance  to  super- 
vise. It  is  not  like  a  permanent  condition 
of  land  or  machinery,  or  the  abiding  incom- 
petence of  an  employee.  See  Flynn  v.  Camp- 
hell,  160  Mass.  128,  35  N.  E.  453.  If  the  de- 
fendants have  been  guilty  of  no  personal 
negligence,  and  the  plaintiff  does  take  the 
risk  of  the  negligence  of  some  persons  with 
whom  his  work  will  bring  him  into  contact, 
the  question  whether  the  negligence  of  one 
of  those  persons  is  within  or  outside  the 
risks  assumed  is  not  a  matter  of  names  or 
dignities.  That  is  too  well  settled  to  need 
the  citation  of  cases.  Moody  v.  Hamilton 
Mfg,  Co.  159  Mass.  70,  38  Am.  St.  Rep.  396, 
34  N.  E.  185.  The  question  is  what  he  must 
be  taken  to  have  contemplated  when  he  went 
into  the  employment.  The  chances  of  negli- 
gence on  the  part  of  a  superior  employed  in 
the  common  business  are  as  obvious  as  in 
the  case  of  one  of  a  lower  grade,  and  there- 
fore, when  the  duty  is  not  personal  to  the 
employer,  the  same  rule  applies,  whatever 
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the  degree." 

Giving  command  as  to  the  proper  manner 
of  performing  the  work  is  not  ordinarily  one 
of  those  absolute,  personal  fimctions  which 
the  master  alone  can  exercise.  Doughty  v. 
Penoheoot  Log  Driving  Co,  76  Me.  143 ;  Hof- 
nagle  v.  New  York  C.  d  H.  R,  R,  Co.  65  N. 
Y.  608.  A  vice  principal  is  one  who  repre- 
sents the  master  in  the  discharge  of  those 
duties  which  the  master  owes  to  his  serv- 
ants. Thacker  v.  Chicago,  /.  d  L,  R.  Co.  159 
Ind.  82,  85,  59  L.  R.  A.  792,  64  N.  E.  606; 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181; 
Neto  Pittsburgh  Coal  d  Coke  Co.  v.  Peter- 
eon,  136  Ind.  398,  43  Am.  St.  Rep.  327,  36 
N.  E.  7 ;  Robertson  v.  Chicago  d  E.  R.  Co. 
146  Ind.  486,  45  N.  E.  655;  Southern  Indi- 
ana R.  Co.  V.  Martin,  160  Ind.  280,  66  N.  E. 
886;  Southern  Indiana  R.  Co.  v.  Harrell,  161 
Ind.  689,  63  L.  R.  A.  460,  68  N.  E.  262. 

In  this  case  appellant  was  engaged  in  the 
business  of  loading  and  moving  cars,  and  in 
general,  or,  as  he  termed  it,  "roustabout," 
work.  His  duties  made  him  familiar  with 
the  operation  of  moving  cars  by  means  of 
the  car  puller,  and  of  pushing  them  by 
hand,  and  he  was  familarly  associated  with 
the  foreman  whom  he  charges  with  negli- 
gence. While  it  is  true  that  appellant 
claims  that  he  had  never  before  been  called 
on  to  perform  a  precisely  similar  task,  yet 
it  is  clear  that  pushing  the  empty  car  to  the 
south  was  comprehended  within  his  general 
employment.  The  direction  from  the  fore- 
man to  push  the  car  before  it  lost  the  mo- 
mentum which  it  had  acquired  was  not  such 
a  change  in  his  business  as  to  authorize  him 
to  proceed  at  the  master's  risk.  Stuart  v. 
Neto  Albany  Mfg.  Co.  15  Ind.  App.  184,  43 
N.  E.  961.  If  every  new  situation  in  mat- 
ter of  detail  were  to  be  held  to  constitute  a 
new  service,  the  general  rule  would  be  frit- 
tered away,  for  an  accident  ordinarily  grows 
out  of  a  new  combination  of  circumstances. 
The  case,  so  far  as  the  matter  of  discretion 
is  concerned,  is  one  where  the  place  was  ren- 
dered unsafe  in  the  execution  of  the  details 
of  the  service;  and,  since  every  place  where 
an  accident  happens  is  at  least  momentarily 
unsafe,  it  cannot  be  said  that  that  fact  alone 
made  it  the  duty  of  the  master  to  be  present 
in  person  or  by  representative  to  protect  the 
servant.  Southern  Indiana  R.  Co.  v.  Har- 
rell,  161  Ind.  689,  63  L.  R.  A.  460,  68  N.  E. 
262.  Appellant,  in  our  opinion,  assumed 
the  risk  that  the  foreman  might  give  a  neg- 
ligent command  relative  to  the  handling  of 
cars  upon  the  siding.  But  even  if  we  were 
to  concede  that  the  command  of  Haines  re- 
lated to  a  matter  so  essentially  new  that 
the  appellant  might  fairly  contend  that  he 
is  not  debarred  of  a  recovery  under  the  rule. 
Volenti  non  fit  injuria,  yet  it  does  not  fol- 
low that,  because  he  may  not  have  assumed 
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the  risk,  he  proceeded  at  the  master's  risk. 
A  case  like  this  is  to  be  broadly  distin- 
guished from  one  where  the  command  comes 
from  the  master  or  his  special  representa- 
tive, or  where  the  condition  is  of  such  a  per- 
manent character  as  to  place  or  appliances 
that  the  master  is  in  default  in  failing  to 
warn  the  servant.  In  such  cases  the  latter 
has  a  right  to  assume,  at  least  ordinarily, 
that  in  following  a  special  direction  he  will 
not  be  carried  into  an  extraordinary  and  un- 
apprehended peril.  But  it  is  nevertheless  a 
rule  of  law  that  a  servant  cannot  recover 
compensation  of  a  master  unless  he  can 
show  that  his  injury  was  occasioned  by  the 
negligence  of  the  master  or  of  his  represent- 
ative. Quinoy  Min,  Co.  v.  Kitt8y  42  Mich. 
34,  3  N.  W.  240;  Ro88  v.  Walker,  139  Pa.  42, 
23  Am.  St.  Rep.  160,  21  Atl.  157,  159,  4 
Thomp.  Neg.  §  3758.  Of  course,  the  master 
may  be  thrown  into  default,  notwithstand- 
ing all  the  care  that  he  may  have  taken  to 
perform  his  duties,  as  respects  those  obliga- 
tions which  are  personal  to  himself ;  but,  as 
applied  to  an  employment  not  essentially 
dangerous,  it  does  not  admit  of  doubt  that, 
having  taken  due  care  to  furnish  and  main- 
tain a  proper  place,  sufficient  appliances, 
and  proper  servants,  he  may  intrust  the  car- 
rying out  of  the  details  of  the  work  to  those 
servants.  The  very  denial  of  the  superior 
servant  doctrine,  which  this  court  has  stead- 
ily frowned  on,  involves  the  proposition  that 
the  master  is  not  always  required  to  be  pres- 
ent while  the  ordinary  duties  of  the  employ- 
ment are  being  carried  on.  In  such  a  case 
it  is  not  the  master*8  voice  which  directs  the 
servant  to  perform  the  particular  act,  and 
the  employee  knows  that,  in  the  nature  of 
things,  there  has  been  no  opportunity  upon 
the  part  of  the  master  to  examine  and  con- 
sider whether  the  act  is  dangerous,  so  there 
is  no  basis  for  the  assumption  that  the  serv- 
ant has  undertaken  the  peril  at  the  mas- 
ter's risk.  As  applied  to  the  question  in 
hand,  we  may  well  adopt  the  following  lan- 
guage used  by  the  supreme  court  of  Massa- 
chusetts in  Flynn  v.  Campbell,  160  Mass. 
128,  35  N.  E.  453:  "The  actual  danger  of 
the  moment  was  due  to  a  transitory  act. 
Under  the  circumstances,  the  rule  as  to  in- 
structing inexperienced  hands  about  the  hid- 
den dangers  of  their  employment  does  not 
apply."  It  were  idle  to  declare  the  rule  of 
law  to  be  that  a  master  who  has  fully  dis- 
charged every  duty  which  belongs  to  him 
may  intrust  the  details  of  the  execution  of  a 
part  of  the  business  to  a  foreman,  if  we  also 
held  that  whenever  an  accident  happens 
from  a  negligent  order  given  by  the  fore- 
man the  master  is  to  be  charged  with  a  de- 
fault because  hie  did  not  protect  the  servant 
from  the  transitory  peril.  If  it  be  the  law 
that  the  ordinary  work  of  an  employment 
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not  essentially  dangerous  may  be  carried  on 
by  means  of  a  foreman  who  directs  the  serv- 
ants in  their  work,  the  proposition  becomes 
a  practical  matter  to  employers,  and  this  as- 
surance should  not  be  ^nullified  by  convert- 
ing the  foreman  into  a  vice  principal  when- 
ever an  accident  happens. 

We  have  before  us  a  case  of  a  foreman 
who  worked  with  his  men;  who  was  not,  im 
the  sense  of  the  law,  at  the  head  of  a  de- 
partment, but  was  simply  over  two  or  three 
men;  who  was  intrusted  with  no  function 
which  belonged  to  the  master,  but  was  su- 
perintending and  assisting  in  the  loading, 
weighing,  and  handling  of  cars;  and  who 
had  a  man  over  him.  We  deem  it  clear  that 
the  master  was  not  liable  for  any  negligence 
upon  the  part  of  his  foreman,  either  in  giv- 
ing the  order,  or  in  failing  to  stop  the  car 
afterwards. 

It  remains  to  consider  another  branch  of 
the  case.  It  appeared  without  dispute  that 
the  car  puller  principally  consisted  of  two 
drums;  that,  in  pulling  a  car,  the  load  was 
on  the  lower  drum;  and  that  the  other  drum 
was  used  to  take  up  the  slack.  Appellant 
offered  evidence  tending  to  show  that  a 
finger  clutch  was  used  to  throw  the  appli- 
ance out  of  gear;  that  it  was  very  difficult 
to  operate  the  clutch  when  the  load  was 
heavy,  thereby  occasioning  serious  delay  im 
stopping  cars.  One  witness  testified  that  he 
had  been  compelled  to  pound  with,  a  heavy 
timber  on  shutting  oflf  the  power,  that  he 
had  complained  to  the  general  manager 
about  the  clutch  a  year  and  a  half  before, 
that  it  had  not  been  changed,  and  that  the 
appliance  would  have  operated  promptly  if  a 
friction  clutch  had  been  substituted.  An; 
other  witness  testified  that  he  had  on  a 
number  of  occasions  giv)en  signals  at  the 
window  to  the  man  in  charge  of  the  appli? 
ance,  that  it  would  take  from  half  a  min- 
ute to  a  minute  to  stop,  and  that  in  some 
instances  the  car  would  pull  over  the  chock. 
Appellant  testified  that  he  did  not  know  ibhat 
there  was  anything  wrong  with  the  machin- 
ery. Appellee  offered  evidence  which  tend- 
ed to  show  that  the  clutch  was  in  order,  and 
also  that  by  raising  a  lever  the  slack  could 
be  loosened  on  the  upper  drum,  with  the  re- 
sult that  the  rope  would  no  longer  wind 
about  the  lower  drum.  He  also  offered  evi- 
dence tending  to  show  that  Haines  gave  the 
signal  to  stop  as-  soon  as  he  heard  the  out- 
cry, and  that  the  man  in  charge  of  the  ap- 
pliance threw  it  out  of  gear  and  raised  his 
slack  lever,  throwing  off  the  power  instant- 
ly. In  rebuttal,  appellant  introduced  evi- 
dence of  a  declaration  of  the  man  who  waa 
in  charge  of  the  power,  made  after  the  ac- 
cident, to  the  effect  that  there  was  some- 
thing wrong  with  the  machinery,  and  that 
he  was  not  able  to  stop  it.    The  evidence  in- 
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troduced  by  appellant  on  his  case  in  chief, 
while  not  wholly  conclusive  that  the  appli- 
ance could  only  be  stopped  by  the  finger 
clutch,  tended  to  show,  when  taken  in  con- 
nection with  the  evidence  offered  as  to  the 
delays  in  stopping,  that  the  appliance  was 
defective.  In  attempting  to  meet  this,  ap- 
pellee altogether  relied  upon  the  testimony 
of  his  own  witnesses,  all  of  whom  were  in 
his  employ.  In  addition  to  this,  it  was  per- 
tinent for  the  jury  to  consider  why  the  car 
did  not  stop  for  a  minute  or  a  minute  and 
a  half  after  the  outcry  was  heard  by  a  man 
who  was  in  the  elevator.  Of  course,  this  is 
giving    appellant  the    benefit  of    disputed 


questions,  but  it  is  our  duty  to  do  this  in 
considering  whether  the  trial  court  invaded 
the  province  of  the  jury  in  giving  a  peremp- 
tory instruction  to  find  for  appellee.  We 
think  that  there  was  at  least  some  evidence 
tending  to  show  a  defective  condition  of  the 
machinery,  and  that  it  was  error  to  take 
that  theory  of  the  case  from  the  jury.  Diezi 
V.  0.  H.  Hammond  Co,  156  Ind.  583,  60  N. 
E.  353. 

Judgment  reversed,  with  an  instruction  to 
grant  a  new  trial. 

Petition  for   rehearing  denied   April    18, 
1905. 
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1.  A  niece  of  a  former  irlfe  of  a  man  1« 
not  a  relative  of  lil«  cblld  by  a  «iib«e- 
«liient  one,  within  the  meaninf?  of  a  stat- 
ute permitting  certificates  of  mutual  benefit 
societies  to  be  taken  In  favor  of  relatives. 

2.  Naniingr  a  person  a«  beneficiary-  In  a 
mntnal  benefit  certificate  does  not  make 
ber  a  legatee,  within  the  meaning  of  a  statute 
permitting  such  certificates  to  be  Issued  In 
favor  of  legatees. 

(March  11,  1905.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  District  Court  for  Black  Hawk 
County  in  favor  of  intervener  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  mutual  benefit  certificate.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  MvUan  A  Piokett*  for  appel- 
lant: 

The  word  "relative,"  as  used  in  Code,  § 
1824,  should  be  given  a  liberal  construction, 
and  include  any  one  of  those  popularly 
called  relatives. 

Bennett  v.  Van  Riper,  47  N.  J.  Eq.  563,  14 
li.  R.  A.  342,  24  Am.  St.  Rep.  416,  22  Atl. 
1055 ;  People's  Bank  v.  /Etna  Ins,  Co,  20  C. 
C.  A.  630,  42  U.  S.  App.  81,  74  Fed.  607; 

NoTB. — For  a  case  In  this  series  holding  that 
a  stepfather  Is  a  relative,  and  may  be  made  the 
beneficiary  In  a  benefit  certificate,  see  Slmcoke 
V.  Grand  Lodge,  A.  O.  U.  W.  15  L.  R.  A.  114. 

As  to  who  are  relatives  or  relations  generally, 
«ee  note  to  Bennett  v.  Van  Riper,  14  L.  R.  A. 
842. 
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Simcoke  v.  Orand  Lodge,  A,  0.  U.  W,  84 
Iowa,  383,  15  L.  R.  A.  114,  51  N.  W.  8; 
Snow  V.  Durgin,  70  N.  H.  121,  47  Atl.  89. 

The  legislature  having  enlarged  the  cate- 
gory of  those  capable  of  being  selected  as 
beneficiaries  so  as  to  include  all  persons 
whom  the  member  may  see  fit  to  select  as  his 
legatees,  there  is  no  substantial  rule  of  pub- 
lic policy  which  would  be  violated  by  the 
adoption  of  a  different  mode  of  selection  of 
beneficiaries. 

Martin  v.  Stuhhings,  126  111.  387,  9  Am. 
St.  Rep.  620,  18  N.  E.  657;  Lamont  v.  Grand 
Lodge  I,  L,  of  H.  31  Fed.  177. 

A  designation  as  beneficiary  is  of  precise- 
ly the  same  effect  as  being  named  as  legatee. 

Lamont  v.  Grand  Lodge  I.  L.  of  J?.  31  Fed. 
177. 

If  a  member  under  the  law  can  give  or  de- 
vise the  benefits  of  his  certificate  to  a 
stranger,  he  can,  in  the  first  instance,  take 
out  a  policy  payable  to  such  stranger,  and 
naming  such   stranger  as  beneficiary. 

Bloomington  Mut,  Ben.  Asso.  y.  Blue,  120 
HI.  121,  60  Am.  Rep.  558,  11  N.  E.  331; 
Mitchell  V.  Grand  Lodge  I,  K.  H.  70  Iowa, 
360,  30  N.  W.  865;  White  v.  Brotherhood  of 
American  Yeomen,  124  Iowa,  293,  66  L.  R.  A. 
164,  99  N.  W.  1071. 

The  defendant,  by  paying  the  money  into 
court,  waived  the  right  to  question  the  desig- 
nation of  the  plaintiff  as  beneficiary,  and 
the  intervener  cannot  be  heard  to  do  so. 

Martin  v.  Btuhbings,  126  111.  387,  9  Am. 
St.  Rep.  620, 18  N.  E.  667;  Titsworth  v.  Tits- 
worth,  40  Kan.  571,  20  Pac.  213;  Broum  y. 
Mansur,  64  N.  H.  30,  6  Atl.  768;  Johnson  y. 
Knights  of  Honor,  63  Kan.  255,  8  L.  R.  A. 
732,  13  S.  W.  794;  Supreme  Conclave,  Royal 
Adelphia  v.  Cappella,  41  Fed.  1 :  Ledehuhr  v. 
Wisconsin  Trust  Co.  112  Wii.  657,  88  K.  W. 
607. 
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Messrs.  Sprlneer  A  Smith,  for  appellee: 

The  laws  of  the  order  and  the  statutes  of 
the  state  enter  into  and  become  a  part  of 
the  contract  of  insurance. 

Wendt  V.  Iowa  L.  of  H.  72  Iowa,  682,  34 
N.  W.  470. 

A  member  has  no  power  to  designate  by 
will  one  outside  of  the  class  named  in  the 
certificate. 

McClure  v.  Johnson,  56  Iowa,  620,  10  N. 
W.  217. 

The  plaintiff  herein  was  not  related  by  af- 
finity to  the  insured. 

See  title  Affinity,  in  1  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  911,  also  title  Relative,  24 
Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  278 ;  Chinn 
V.  Ohio,  11  L.  R.  A.  630,  note,  47  Ohio  St. 
575,  26  N.  E.  986;  Waterhouse  v.  Martin, 
Peck  (Tenn.)  390;  Koehler  v.  Centennial 
Mut.  L,  Ins.  Co.  66  Iowa,  325,  23  N.  W.  687. 

If  a  beneficiary  is  designated  who  does  not 
belong  to  the  class  of  persons  enumerated  by 
statute  and  the  laws  of  the  order,  the  insur- 
ance becomes  payable  to  those  who  would 
have  been  entitled  to  it  in  the  absence  of  any 
designation. 

Schmidt  v.  Northern  Life  Asso.  112  Iowa, 
41,  51  L.  R.  A.  141,  84  Am.  St.  Rep.  323,  83 
N.  W.  800;  Byram  v.  Sovereign  Camp,  W. 
W.  108  Iowa,  440,  75  Am.  St.  Rep.  265,  79 
N.  W.  144 ;  3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
960;  Norwegian  Old  People's  Home  flfoc.  v. 
Wilson,  }7Q  111.  94,  52  N.  E.  41 ;  Alexander  v. 
Parker,  144  HI.  355,  19  L.  R.  A.  187,  33  N.  E. 
183;  Palmer  v.  Welch,  132  111.  141,  23  N.  E. 
412;  Rindge  v.  New  England  Mut  Aid  8oc, 
146  Mass.  .286,  15  N.  E.  628;  Newman  v. 
Covenant  Mut.  Ins.  Asso.  76  Iowa,  56,  1  L. 
R.  A.  659,  14  Am.  St.  Rep.  196,  40  N.  W.  87 ; 
Britton  v.  Supreme  Council,  R.  A.  46  N.  J. 
Eq.  102,  19  Am.  St.  Rep.  376,  18  Atl.  675; 
Kibladc,  Ben.  Soc.  24  ed.  §§  13,  136,  158, 
177;  Article  entitled  Rights  of  heneficia' 
ries  erroneously  or  falsely  described  in  hen- 
efit  society  certificates,  57  Cent.  L.  J.  383. 

MoClain,  J.,  delivered  the  opinion  of  the 
court: 

The  certificate  was  taken  by  one  Daniel 
J.  Bantz,  benefit  payable  to  plaintiff.  On 
the  death  of  the  member,  plaintiff  brought 
action  against  defendant,  and  intervener, 
father  of  the  deceased  member,  as  admin- 
istrator of  his  estate,  and  also  as  assignee 
of  the  mother  of  deceased,  who,  under  the 
provisions  of  the  by-laws  of  the  association, 
would  be  entitled  to  the  proceeds  in  prefer- 
ence to  the  father,  made  claim  to  such  pro- 
ceeds as  against  the  plaintiff.  The  defend- 
ant does  not  resist  payment  of  the  sum 
named  in  the  certificate,  and  the  only  ques- 
tion for  decision  in  the  lower  court  was  as 
to  which  of  the  two  claimants  was  entitled 
to  the  proceeds. 
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In  Code,  §  1824,  it  is  provided  that  "no 
fraternal  association  .  .  .  shall  issue 
any  certificate  of  membership,  .  .  .  un- 
less the  beneficiary  under  said  certificate 
shall  be  the  husband,  wife,  relative,  legal 
representative,  heir,  or  legatee  of  such  mem- 
ber." The  plaintiff  was  the  niece  of  the  first 
wife  of  the  father  of  the  deceased  member, 
deceased  being  the  issue  of  the  second  wife; 
and  the  contention  of  appellant  is  that  there- 
fore plaintiff  was  a  "relative"  of  the  de- 
ceased, under  the  stattitory  language.  Con- 
ceding that  the  term  "relative"  is  to  be  ex- 
tended to  cover  relatives  by  marriage  as  well 
as  by  blood,  we  are  still  unable  to  reach  the 
conclusion  that  the  plaintiff  was  a  relative 
of  deceased.  During  the  life  of  the  first 
wife,  the  father  of  deceased  was  the  uncle 
by  marriage  of  the  plaintiff,  and,  perhaps, 
after  the  death  of  the  first  wife,  the  father 
of  deceased  was  still  her  uncle  by  affinity. 
Simcoke  v.  Orand  Lodge,  A.  0.  U.  W.  84 
Iowa,  383,  387,  15  L.  R.  A.  114,  51  N.  W.  8. 
But  there  was  no  relationship  by  either 
blood  or  affinity  between  the  plaintiff  and  the 
deceased,  the  son  of  her  uncle  by  marriage  by 
his  second  wife.  The  general  proposition 
seems  to  be  this:  That  relationship  by  af- 
finity is  not  created  between  the  blood  rela- 
tives on  either  side  of  the  parties  to  the  mar- 
riage relation.  Chinn  v.  State,  47  Ohio  St. 
575,  11  L.  R.  A.  630,  26  N.  E.  986;  Water- 
house  V.  Martin,  Peck  (Tenn.)  374,  389; 
Winchestei'  v.  Hinsdale,  12  Conn.  88,  94;  1 
Bouvier,  Law  Diet.  Affinity.  It  appears, 
then,  that  in  no  legal  sense  was  the  plaintiff 
a  relative  of  the  deceased  member.  They 
might,  perhaps,  be  said  to  be  connections  by 
marriage,  but  they  were  not  relatives  by 
marriage. 

The  argument  of  counsel  for  appellant  is, 
however,  that,  although  no  recognized  legal 
relationship  existed  between  them,  the  stat- 
ute should  be  broadly  construed  as  including 
all  persons  who  by  common  understanding 
are  recognized  as  relatives.  But  we  cannot 
properly  give  to  the  words  used  in  the  stat- 
ute any  other  meaning  than  their  true  legal 
meaning.  It  must  be  presumed  that  the 
legislature  intended  to  use  the  terms  em- 
ployed in  the  statute  with  accuracy  and  defi- 
niteness,  and  not  with  indefiniteness  and  un- 
certainty. Furthermore,  there  is  nothing  in 
the  record,  or  within  our  judicial  knowledge, 
to  justify  us  in  saying  that,  according  to 
common  use  or  understanding,  the  plaintiff 
and  deceased  were  related. 

Counsel  also  urge  that  the  use  of  the  word 
"legatee"  indicates  a  purpose  on  the  part  of 
the  legislature  to  permit  certificates  to  be 
made  to  any  beneficiary  whom  the  member 
shall  see  fit  to  name,  because,  as  anyone  may 
be  made  a  legatee,  the  member  might,  by 
making  a  will  in  favor  of  one  not  a  relative. 
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support  a  oertiilcate  naming  such  person  as 
beneficiary.  But  the  statute  is  explicit  in 
limiting  the  authority  of  such  associations 
as  to  the  persons  who  may  be  entitled  to  the 
benefits  of  certificates  issued,  and  we  have 
no  power  to  enlarge  the  statute  to  cover  per- 
sons not  thus  designated.  If  the  deceased 
member  had  made  a  will  in  favor  of  the 
plaintiff,  then  the  plaintiff  might  have  been 
the  beneficiary  in  the  certificate ;  but  he  did 
not  do  so,  and  it  seems  to  lis  this  is  an  end 
to  the  argument. 

Plaintiff,  then,  not  being  one  of  the  per- 
sons who  by  statute  may  be  made  beneficia- 
ries in  such  a  certificate,  it  follows  that  she 
was  not  entitled  to  the  proceeds  of  the  cer- 
tificate.   As  the  association  does  not  resist 


payment  of  the  claim,  we  have  no  occasion 
to  elaborate  the  question  as  to  whether  the 
intervener  is  entitled  to  the  proceeds.  But 
it  seems  to  be  well  settled  that,  where  the 
beneficiary  named  is  incapable  of  taking  the 
proceeds  under  the  law,  the  administrator 
of  the  deceased  person  can  recover  the  pro- 
ceeds, just  as  he  might  if  no  beneficiary  bad 
been  named.  Bchmidt  v.  lUorthem  Life 
A880.  112  Iowa,  41,  51  L.  R.  A.  141,  84  Am. 
St.  Rep.  323,  83  N.  W.  800,  and  cases  therein 
cited. 

The  decree  that  plaintiff  is  not  entitled  to 
the  fund,  on  the  grounds  that  she  is  not  re- 
lated by  consanguinity  or  affinity,  and  that 
the  intervener  is  the  beneficiary  entitled  to 
the  fund,  is  affirmed. 
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•1.  "WlteiieTer  reavired  by  tlie  ffOTer- 
mor  to  appear  and  pro«ecvte  crim- 
inal proceedlnffB  in  any  county,  the  at- 
torney general  becomes  proeecutins  attorney 
of  that  county  in  those  proceedhigs,  and  aa 
such  may  sign  indictments  presented  by  the 
grand  Jury. 

S.  Tlie  district  conrt  of  any  county  la 
obllKcd  to  take  |ndlclal  notice  of  an 
executive  order  upon  the  attorney  general  to 
appear  and  prosecute  criminal  proceedings 
there,  and  such  authority  need  not  be  ex- 
pressed on  the  face  of  an  Indictment  which 
he  signs. 

8.  The  aollcltation  of  a  bribe  does  not 
constitute  an  attempt  to  accept  or  receive 
a  bribe. 

4.  The  aollcltation  of  a  bribe  la  not 
pnniababie  as  a  crime  b'y  the  laws  o{ 
this  state. 

(February  11,  1905.) 

APPEAL  by  the  State  from  an  order  of 
the    District    Court    for    Wyandotte 
County    quashing   an    indictment   charging 
defendant  with  offering  to  accept  a  bribe. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  C.  O.  Ooleman,  Attorney  Gen- 
eral, and  Jay  F.  Close,  for  appellant: 
The  attorney  general  has  authoriiy  to  sign 

•Ileadnotes  by  Bubch,  J. 


NoTB.— As  to  criminality   of  solicitation  to 
crime    which    is   not    consummated,    includini: 
Bollcltallon  of  bribe,  see  also  note  to  State  v. 
Butler,  25  U  R.  A.  434. 
00  L.  R.  A. 


Indictments  found  by  a  grand  jury.  The 
powers  belonging  to  the  office  of  attorney 
general  at  common  law  are  retained,  in  ad- 
dition to  those  conferred  by  statute. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  pw  479; 
People  V.  Miner,  2  Lans.  396;  Hunt  v. 
Chicago  d  D.  R.  Co.  20  111.  App.  282;  Craft 
V.  Jackson  County,  5  Kan.  521;  Atchison, 
T.  d  8.  F.  R.  Co.  V.  State,  22  Kan.  1; 
Barber  County  v.  Bmith,  48  Kan.  331,  29 
Pac.  666. 

Under  his  general  authority  as  attorney 
general,  he  may,  in  his  discretion,  institute 
prosecutions  in  any  court  he  may  ohoose. 

The  proceedings  before  a  grand  jury  are 
as  much  a  part  of  a  prosecution  as  the  pro- 
ceedings in  the  trial  court. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  268; 
Choen  v.  State,  85  Ind.  £10;  Territory  v. 
^ardin^,  6  Mont.  327, 12  Pac.  760;  Territory 
V.  Layne,  7  Mont.  225,  14  Pac.  705;  iSf^a^e 
ex  rel.  Nolan  v.  District  Court,  22  Mont.  25, 
55  Pac.  916. 

When  power  is  placed  in  the  hands  of  an 
officer,  all  incidental  powers  necessary  for 
the  due  and  efficient  exercise  of  the  power 
expressly  granted  are  conferred  by  impli- . 
cation. 

Throop,  Pub.  Off.  §  543. 

Where  acts  are  of  an  official  nature,  or 
require  the  concurrence  of  official  persons, 
a  presumption  arises  in  favor  of  their  due 
execution. 

Broom,  Legal  Maxims,  5th  ed.  637;  22 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1267;  Me- 
chem.  Pub.  Off.  §  525;  Throop,  Pub.  Off.  § 
558;  State  v.  Farrar,  41  N.  H.  53;  San  Luis 
Obispo  County  v.  Hendricks,  71  Cal.  242,  11 
Pac  682;  Wolff e  v.  State,  79  Ala.  201,  58 
Am.  Rep.  500;  Lowell  v.  Flint,  20  Me.  404; 
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Miller  v.  Lewie,  4  N.  Y.  655 ;  Choon  v.  State, 
85  Ind.  210;  State  7.  Thompson,  64  Tex.  690; 
Tiemey  v.  Cornell,  3  Neb.  267 ;  Ward  v. 
Barroica,  2  Ohio  St.  241;  Coombs  v.  Lone, 
4  Ohio  St.  112;  Y alley  Ttop.  t.  ITin^  Iron 
Bridge  d  Mfg.  Co.  4  Kan.  App.  622,  45  Pac. 
660;  State  7.  Nield,  4  Kan.  App.  626,  45  Pac. 
623;  Smith  y.  Pay  ton,  13  Kan.  364;  Rew  7. 
Verelst,  3  Campb.  432;  M'Qahey  v.  Alston, 
%  Mees.  ft  W.  206;  Faulkner  7.  Jo^tMon, 
11  Mees.  &  W.  581;  M'Mahon  7.  Lennard, 
6  H.  L.  Cas.  970;  Vofire  7.  l/nited  £fto^e«, 
164  U.  S.  667,  41  L.  ed.  588,  17  Sup.  a. 
Bep.  212, 

When  all  is  done  toward  the  commission 
of  a  crime  that  the  nature  thereof  will  admit 
of,  except  its  actual  perpetration,  an  attempt 
to  commit  a  crime  has  been  made. 

2  Wharton,  Crim.  Law,  S  1857;  State  7. 
Ellis,  33  N.  J.  L.  102,  97  Am.  Dec.  707;  1 
Bishop,  New  Grim.  Law,  chap.  51. 

An  olTer  by  a  public  officer  to  recei7e  a 
bribe  is  a  punishable  offense  at  common  law. 

2  Wharton,  Crim.  Law,  §  1858. 

Messrs.  Hale  A  Mahor,  for  appellee: 

There  is  a  marked  difference  between  an 
intent  to  commit  a  crime  and  an  attempt  to 
commit  one. 

No  one  can  be  couTlcted  in  Kansas  except 
for  such  crimes  as  are  defined  by  statute, 
there  being  no  common-law  offense. 

State  7.  Young,  55  Kan.  349,  40  Pac.  659. 

In  order  to  constitute  an  attempt  to  com- 
mit an  indictable  offense,  some  physical  act 
must  be  done  towards  its  commission,  and 
mere  solicitation,  no  matter  how  urgent  or 
long  persisted  in,  is  not  sufficient. 

State  7.  Frazier,  53  Kan.  87,  42  Am.  St. 
Rep.  274,  36  Pac  58;  Thompson  v.  People, 
96  111.  161;  2  Bishop,  Crim.  Proc.  U  86-92; 
Re  Lloyd,  51  Kan.  501,  33  Pac.  307;  State  v. 
Russell,  64  Kan.  798,  68  Pac.  615 ;  Hioks  7. 
Com.  86  Va.  223,  19  Am.  St.  Rep.  891,  9  S. 
E.  1024;  Com.  v.  Clark,  6  Gratt.  676;  1 
Wharton,  Crim.  Law,  9th  ed.  K  192. 

An  attempt  to  commit  a  crime  is  com- 
pounded of  two  elements:  (1)  The  intent 
to  commit  it;  and  (2)  a  direct  ineffectual 
act  done  towards  its  commission. 

Code,  f  3888;  2  Bishop,  Crim.  Proc.  71; 
Vhl  7.  Com.  6  Gratt.  706  ;  Mo  Dade  v.  Peo- 
ple, 29  Mich.  50;  Bou7ier,  Law  Diet.  At- 
tempt; People  7.  Murray,  14  Cal.  160; 
United  States  7.  Savaloff,  3  Sawy.  311,  Fed. 
Cas.  No.  16,  226;  United  States  7.  Stephens, 
8  Sawy.  116,  12  Fed.  52;  Comwell  7.  Fra- 
ternal Acci.  Asso.  6  N.  D.201,  40  L.  R.  A. 
437,  66  Am.  St.  Rep.  601,  69  N.  W.  191; 
Mulligan  7.  People,  5  Park.  Crim.  Rep.  105 ; 
State  7.  Clarissa,  11  Ala.  57;  Hicks  7.  Com. 
86  Va.  223,  19  Am.  St.  Rep.  891,  9  S.  £. 
1024;  Stabler  7.  Com.  95  Pa.  318,  40  Am. 
Rep.  653;  State  7.  Butler,  8  Wash.  194,  26 
L.  R.  A.  434,  40  Am.  St.  Rep.  900,  35  Pac. 
69  L.  R.  A. 


1093;  1  Bishop,  Crim.  Law,  H  760,  762,  764; 
Reg.  7.  Taylor^  1  Fost.  ft  F;  511;  Smith  7, 
Com.  54  Pa.  209,  93  Am.  Dec.  686;  Com.  7. 
Willard,  22  Pick.  476. 

Where  the  solicitation  is  not  in  itself  a 
substanti7e  offense,  or  where  there  has  been 
no  progress  made  towards  the  consummation 
of  the  independent  offense  attempted,  the 
question  whether  the  solicitation  is  by  itself 
the  subject  of  penal  prosecution  miist  be 
answered  in  the  neg9ti7e. 

1  Wharton,  Crim.  Law,  9th  ed.  179;  Peo- 
ple 7.  Gardner,  73  Hun,  66,  25  N.  Y.  Supp. 
1072;  Stabler  7.  Com.  95  Pa.  318,  40  Am. 
Rep.  653. 

Merely  soliciting  one  to  do  an  act  is  not 
an  attempt  to  do  that  act. 

Rex  7.  Butler,  6  Car.  ft  P.  368;  Smith  7. 
Com.  54  Pa.  209,  93  Am.  Dec.  686;  KeUy  y. 
Com.  1  Grant  Cas.  484;  Reg.  7.  Williams, 

1  Car.  ft  K.  589;  Reg.  y.  Leuns,  9  Car.  ft  P. 
623;  Reg.  7.  St.  George,  9  Car.  ft  P.  483. 

The  pro7ision  of  the  statute  ( V  5540,  Gen. 
Stat.  1901),  requiring  that  each  indictment 
must  be  signed  by  the  proseci-ting  attorney, 
is  mandatory,  as  much  so  as  the  pro7ision 
requiring  that  it  shall  be  indorsed,  "A  true 
bill,"  with  the  name  of  the  foreman  signed 
thereto;  and  a  failure  on  the  part  of  the 
foreman  to  so  indorse  and  sign  an  indict- 
ment is  a  fatal  omission. 

State  Y.  Joiner,  19  Mo.  224;  Teas  y.  State, 
7  Humph.  174;  Bite  y.  State,  9  Yerg.  198; 
State  Y.  Soragan,  40  Vt.  450;  Olvoer  7.  Com. 
95  Ky.  372,  25  S.  W.  600;  Strange  y.  State, 
110  Ind.  354,  11  N.  E.  357;  State  y.  Cooper, 

2  Blackf.  226;  State  y.  Bovoman,  103  Ind.  69, 
2  N.  £.  289 ;  Bird  y.  State,  103  Tenn.  343, 
52  S.  W.  1076;  United  States  y.  Helriggle,  3 
Cranch,  C.  C.  179,  Fed.  Cas.  No.  15,344. 

An  indictment  must  be  signed  by  the  pros- 
ecuting attorney. 

Jackson  y.  State,  4  Kan.  150;  State  y. 
Brown,  63  Kan.  262,  65  Pac.  213;  Teas  y. 
State,  7  Humph.  174;  Hite  y.  State,  9  Yerg. 
198;  State  y.  Soragan,  40  Vt.  450;  State  y. 
Tannahill,  4  Kan.  117;  State  7.  Beddo,  22 
Utah,  432,  63  Pac.  96;  Shattuok  y.  Chandler, 
40  Kan.  516,  10  Am.  St.  Rep.  227,  20  Pac. 
226;  Sutherland,  Stat.  Constr.  U  333-464. 

When  one  section  of  a  statute  treats  solely 
and  especially  of  a  matter,  it  will  pre7ail,  as 
to  that  matter,  07er  sections  in  which  only 
incidental  references  are  made  thereto. 

Long  Y.  Gulp,  14  Kan.  413 ;  Re  Donnelly, 
30  Kan.  191,  1  Pac.  648 ;  Shattuck  y.  Chand- 
ler, 40  Kan.  520,  10  Am.  St.  Rep.  227,  20 
Pac.  225;  South  Carolina  7.  Stoll,  17  Wall. 
425,  21  L.  ed.  650;  Nelden  y.  Clark,  20 
Utah,  382,  77  Am.  St.  Rep.  917,  59  Pac.  624. 

Bnroliy  J.,  deli7ered  the  opinion  of  the 
court: 

Charles  M.  Bowles  was  indicted  by  a  grand 
12 
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jury  of  Wyandotte  county.  The  indictment 
charged  that  the  defendant  did  unlawfully, 
feloniously,  wickedly,  and  corruptly  offer 
and  promise  to  a  person  named  that  he 
would  give  his  rote,  opinion,  judgment,  and 
action  as  a  member  of  the  board  of  education 
of  the  city  of  Kansas  City  in  favor  of  a  cer- 
tain matter  on  condition  that  he  be  paid  a 
sum  of  money  as  a  bribe  and  reward  for 
so  doing,  and  did  unlawfully,  feloniously, 
and  corruptly  seek  and  solicit  from  the 
party  named  the  payment  of  the  sum  of  mon- 
ey stated  as  a  reward  and  bribe  unlawfully 
and  oorru))tly  to  be  given  to  influence  him  in 
the  giving  of  his  opinion,  vote,  judgment, 
and  action.  The  indictment  concluded  and 
was  signed  as  follows:  "And  the  said  grand 
jurors  do  present  that,  by  the  means  and  acts 
aforesaid,  the  said  Charles  M.  Bowles  did 
then  and  there  unlawfully,  feloniously,  and 
corruptly  attempt  to  commit  the  crime  of  un- 
lawfully, feloniously,  and  corruptly  accept- 
ing and  receiving  money  from  the  said 
George  E.  Rose  under  an  understanding  and 
agreement  which  he,  the  said  Charles  M. 
Bowles,  then  and  there  unlawfully,  feloni- 
ously, and  corruptly  attempted  to  make  and 
enter  into,  that  the  vote,  opinion,  and  judg- 
ment of  the  said  Charles  M.  Bowles  should 
thereby  be  corruptly  influenced  to  be  cast 
and  given  in  favor  of  the  election  of  the 
said  Greorge  E.  Rose  as  principal  and  teacher 
in  the  said  public  schools,  contrary  to  the 
statutes  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Kansas.  C.  C.  Coleman,  Attorney 
General  of  the  State  of  Kansas,  prosecuting 
in  Wyandotte  County."  A  motion  was  made 
to  c^uash  the  indictment  on  the  following 
grounds :  *'  ( 1 )  The  indictment  is  not  signed 
by  the  county  attorney,  as  required  by  law. 
(2)  That  said  indictment  is  not  signed  by 
the  prosecuting  attorney  of  said  county,  as 
required  by  law.  (3)  That  said  indictment 
is  not  signed  by  any  person  as  attorney 
who  by  law  is  authorized  to  sign  indictments 
in  said  county.  (4)  That  the  facts  stated 
in  such  indictment  are  not* sufficient  to  con- 
stitute any  offense  or  crime  under  the  laws 
of  the  state  of  Kansas."  The  district  court 
sustained  the  motion  and  quashed  the  indict- 
ment. The  state  appeals  upon  a  question  re- 
ser\"ed. 

The  essence  of  the  defendant's  claim  in 
reference  to  the  form  of  the  indictment  is 
that  it  can  be  signed  by  no  officer  of  the 
state  except  the  county  attorney  of  the  coun- 
ty in  which  the  grand  jury  sits.  While  the 
argument  is  re-enforced  from  other  sources, 
its  fundamental  content  is  derived  from 
the  Code  of  Criminal  Procedure  and  two 
decisions  rendered  in  this  state.  Section  5540, 
Gen.  Stat.  1901,  reads  as  follows:  "Each 
indictment  must  be  signed  by  the  prosecut- 
69  L.  R.  A. 


ing  attorney;  and  when  the  grand  juiy  re- 
turn any  indictment  into  court  the  judge 
must  examine  it,  and  if  the  foreman  has 
neglected  to  indorse  it,  'A  true  bill,'  with 
his  name  signed  thereto,  or  if  the  prosecut- 
ing attorney  has  neglected  to  sign  his  name, 
the  ooui't  must  cause  the  foreman  to  in- 
dorse, or  the  prosecuting  attorney  to  sign, 
it,  as  the  case  may  require,  in  the  presence 
of  the  jury."  In  the  case  of  State  v.  Nulff 
15  Kan.  404,  the  following  language  is  used: 
"Under  the  laws  of  Kansas  the  'prosecuting 
attorney*  is  always  the  'county  attorney' 
(Gen.  Stat.  283,  284,  §§  135-137).  That  is, 
every  criminal  action  prosecuted  in  the  name 
of  the  state  must  be  prosecuted  by  the  coun- 
ty attorney,  who  is  the  public  prosecutor. 
Therefore,  for  the  purpose  of  prosecuting 
criminal  actions,  the  prosecuting  attorney 
and  the  county  attorney  is  one  and  the 
same  person."  And  in  the  case  of  United 
States  V.  Weld,  1  Kan.  Dassler's  ed.,  21  Ap- 
px.,  decided  in  1860  by  the  United  States  dis- 
trict court  for  the  first  judicial  district  of 
the  territory  of  Kansas,  the  syllabus  reads: 
"When  one  person  or  class  of  persons  is 
named  in  a  power  of  attorney,  or  an  act  of 
the  lawmaking  power,  as  being  authorized  to 
do  a  certain  thing  therein  named,  all  other 
persons  are  thereby  excluded  from  doing 
the  same  thing  as  effectually  as  if  they  were 
positively  forbidden." 

The  attorney  general  justifies  his  con- 
duct under  §  7271  Gen.  Stat.  1901,  which 
provides:  "The  attorney  general  shall  ap- 
pear for  the  state,  and  prosecute  and  de- 
fend all  actions  and  proceedings,  civil  or 
criminal,  in  the  supreme  court,  in  which 
the  state  shall  be  interested  or  a  party ;  and 
shall  also,  when  required  by  the  governor 
or  either  branch  of  the  legislature,  appear 
for  the  state  and  prosecute  or  defend,  in  any 
other  court,  or  before  any  officer,  in  any 
cause  or  matter,  civil  or  criminal,  in  which 
this  state  may  be  a  party  or  interested."  In 
the  year  1855  the  legislature  of  the  territory 
of  Kansas  provided  for  the  election  of  a  dis- 
trict attorney  for  each  district  organized  for 
judicial  purposes.  He  was  required  to  ap- 
pear in  each  county  at  the  district  court  and 
prosecute  and  defend  on  behalf  of  the  terri- 
tory or  county  all  suits,  indictments,  appli- 
cations, or  motions,  civil  or  criminal,  in 
which  the  territory  or  coimty  should  be  a 
party,  and,  among  other  things,  to  draw, 
and  sign  all  indictments  or  other  pleadings 
connected  with  his  office.  The  same  legisla- 
ture adopted  a  Code  of  Criminal  Procedure 
which  made  it  the  duty  of  the  attorney  pros- 
ecuting in  the  county  to  attend  any  grand 
jury  whenever  required,  and  aid  in  various 
ways  in  the  conduct  of  its  proceedings;  but 
no  reference  was  made  to  the  matter  of  sig- 
natures to  indictments.  By  an  act  approved 
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Febmarf  12,  1858  (Laws  1857-58,  chap.  13, 
p.  105),  the  territorial  legislature  changed 
the  system  relating  to  local  prosecutors, 
and  created  the  office  of  coimty  attorney  for 
each  county  organized  for  judicial  purposes. 
Its  incumbent  was  required  to  appear  in  the 
several  oourts  of  the  county  and  prosecute 
or  defend  actions,  attend  the  sittings  of 
the  grand  jury  when  required,  and  draw 
bills  of  indictment.  The  law  provided  that 
county  attorneys  should  be  elected  at  the 
general  election  following  the  session  of 
the  legislature ;  and,  of  necessity,  district  at- 
torneys remained  in  office  until  the  new  sys- 
tem became  operative.  By  another  act,  ap- 
proved February  12,  1858,  the  same  legis- 
lature changed  the  Code  of  Criminal  Pro- 
cedure, and  adopted  a  provision  in  reference 
to  the  manner  in  which  indictments  should 
be  signed,  in  all  respects  identical  with 
§  5540,  Gen.  Stat.  1901,  already  quoted. 
This  act  took  effect  immediately  after  its 
passage.  It  is  plain,  therefore,  that  the  words 
"prosecuting  attorney,"  in  the  new  Code, 
were  designed  to  embrace  both  the  district 
attorney  who  would  have  authority  to  pros- 
ecute until  the  next  general  election  and 
the  county  attorney,  who  would  then  be 
the  local  prosecutor. 

Daring  territorial  days  the  attorney  gen- 
eral was  an  official  deriving  his  power  and 
authority  from  the  government  of  the  Unit- 
ed States.  There  was  therefore  no  multi- 
plicity of  officers,  some  one  of  whom  need- 
ed to  be  designated  to  perform  the  special 
duty  of  signing  indictments,  to  the  exclu- 
sion of  all  others.  All  that  was  accessary 
was  to  provide  for  the  due  authentication  of 
true  bills  returned  by  the  grand  jury.  The 
object  of  the  statute  was  not  to  confer  a 
special  power  upon  an  individual,  according 
to  the  principle  announced  in  the  case  of  the 
United  States  v.  Weld,  but  to  protect  the  le- 
gitimacy of  a  document.  To  the  attorney  in 
charge  of  the  territory's  case  at  the  time 
was  assigned  this  duty.  He  might  be  dis- 
trict attorney,  with  jurisdiction  extending 
over  all  the  counties  of  a  judicial  district, 
or  he  might  be  county  attorney,  with  a  much 
more  limited  range  of  authority,  but  the 
prosecuting  attorney,  whatever  his  official 
title  and  whatever  the  scope  of  his  terri- 
tory, was  to  sign  indictments.  Upon  its  ad- 
mission into  the  Union  the  new  state  abol- 
ished the  office  of  county  attorney,  and  re- 
turned to  the  former  system  of  district  at- 
torneys. In  1864  the  office  of  county  attorney 
was  restored.  But  the  statute  of  1868  re- 
lating to  the  authentication  of  indictments 
has  persisted,  unmodified,  to  the  present 
time.  In  the  organization  of  the  state  gov- 
ernment the  office  of  attorney  general  was 
created,  and  by  an  act  approved  June  3, 
1861  (Laws  1801,  chap.  58,  p.  216),  it  was 
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provided  that  the  attorney  general,  when- 
ever required  by  the  governor  or  either 
branch  of  the  legislature,  should  appear  for 
the  state  and  prosecute  or  defend,  in  any 
court,  or  before  any  officer,  in  any  cause 
or  matter,  civil  or  criminal,  in  which  the 
state  might  be  a  party  or  interested.  The 
substance  of  this  act  has  been  preserved 
in  all  subsequent  revisions  of  the  law,  and 
it  now  appears  as  §  7271,  Gen.  Stat.  1901. 
The  experience  of  members  of  the  legislature 
during  territorial  times  had  taught  them 
the  necessity  of  a  state  government  equip- 
ped with  sufficient  power  to  protect  public 
rights  and  redress  public  injuries  through- 
out the  entire  state,  independent  of  the  at- 
titude of  local  authorities  who  might  be 
indifferent,  incapable,  or  even  antagonistic. 
They  had  suffered  from  the  baleful  manifes- 
tations of  sectionalism  within  the  state 
as  well  as  between  different  states,  and  the 
purpose  was  to  make  the  authority  of  the 
government  felt,  through  its  chief  law  offi- 
cer, in  every  part  of  its  territory,  if  the 
chief  executive  or  either  branch  of  the  leg- 
islature should  determine  it  to  be  necessary. 
The  language  of  the  statute  indicates  that 
the  intention  was  to  grant  plenary  power 
to  the  attorney  general  to  this  end,  and 
he  was  invested  with  full  authority  to  use 
all  the  means  afforded  by  the  law  to  meet 
the  requirements  of  any  situation  and  fully 
protect  the  interests  of  the  state.  When 
directed  by  the  governor  or  either  branch 
of  the  legislature  to  appear  and  prosecute 
criminal  proceedings  in  any  county,  he 
becomes  the  prosecuting  attorney  of  that 
county  in  those  proceedings,  and  has  all 
the  rights  that  any  prosecuting  officer  there 
may  have,  including  those  of  appearing 
before  the  grand  jury,  signing  indictments, 
and  pursuing  cases  to  final  determination. 

In  23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
268,  there  is  a  fair  statement  of  what  is 
included  in  the  term  "prosecute:"  "To 
prosecute  is  to  proceed  against  judicially. 
A  prosecution  is  the  act  of  conducting  or 
waging  a  proceeding  in  court;  the  means 
adopted  to  bring  a  supposed  offender  to 
justice  and  punishment  by  due  course  of 
law.  It  is  also  defined  as  the  institution  or 
commencement  and  continuance  of  a  crimi- 
nal suit;  the  process  of  exhibiting  formal 
charges  against  an  offender  before  a  legal 
tribunal,  and  pursuing  them  to  final  judg- 
ment on  behalf  of  the  state  or  government, 
as  by  indictment  or  information."  The  rea- 
soning of  decided  cases,  involving  differing 
states  of  fact,  leads  to  the  same  conclusion. 
Choen  v.  State,  85  Ind.  209;  Territory  v. 
Harding,  6  Mont.  323,  12  Pac.  750;  State  ex 
rel,  Nolan  v.  District  Court,  22  Mont.  25,  55 
Pac.  916,  918. 

The  remark  of  Mr.  Justice  Valentine  in 
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State  V.  Nulf,  16  Kan.  404,  wa8  made  with- 
out attention  having  been  called  to  this  pow- 
er of  tlje  attorney  general.  The  court  was 
not  then  considering,  and  did  not  pretend 
to  decide,  the  question  now  under  discussion. 
Certainly  it  was  not  the  intention  of  the 
court  to  nullify,  by  that  decision,  the  stat- 
ute which  gives  the  attorney  general  the 
right  to  prosecute  whenever  required  by  the 
governor  or  either  branch  of  the  legislature 
to  do  so. 

Time  has  abated  npthing  from  the  strength 
of  purpose  indicated  by  the  words  of  the 
statute  imder  consideration.  Indeed,  the 
power  of  the  attorney  general  in  our  polit- 
ical system  has  subsequently  been  enlarged, 
and  he  may  now,  upon  his  own  motion,  un- 
dertake the  enforcement  of  the  prohibitory 
liquor  law  in  any  county  of  the  state,  if  the 
county  attorney  is  unable  or  neglects  to  do 
so,  and  to  that  end  may  perform  any  act 
which  the  county  attorney  may  perform. 
What,  if  any,  common-law  powers  he  may 
possess,  it  is  not  necessary,  in  view  of  the 
statute,  to  determine. 

The  indictment  was  signed  by  an  attorney 
who  was  by  law  authorized  to  sign  indict- 
ments in  Wyandotte  county,  and  it  should 
not  have  been  quashed  upon  any  one  of  the 
first  three  grounds  stated  in  the  motion  to 
quash. 

In  the  brief  for  tbe  defendant  it  is  urged 
that  the  indictment  was  insufficient  because 
the  authority  of  the  attorney  general  to  sign 
it  was  not  stated.  The  motion  to  quash  does 
not  raise  this  question,  but  the  attorney  gen- 
eral argues  it  as  if  it  were  a  matter  in  dis- 
pute before  the  district  court.  Therefore,  it 
is  proper  to  say  that  the  signature  was  suffi- 
cient. The  district  court  was  obliged  to  take 
judicial  notice  of  the  official  character  and 
identity  of  the  attorney  general,  and  of 
the  executive  requirement  upon  him  to  ap- 
pear and  prosecute.  The  action  of  the  gov- 
ernor was  a  matter  of  court  cognizance,  and 
not  a  matter  for  the  indictment  to  express. 
The  attorney  general  was  no  more  required 
to  indicate  that  he  was  acting  under  an  ex- 
ecutive order  than  the  county  attorney  is  re- 
quired to  refer  to  the  fact  of  his  election,  the 
taking  of  his  oath,  and  the  filing  of  his  bond. 
Having  authority  to  sign  the  indictment, 
the  attorney  general  did  all  the  statute  re- 
quires when  he  signed  it.  State  v.  Nulf,  15 
Kan.  404;  State  v.  Tannahill,  4  Kan.  117; 
State  V.  Kinney y  81  Mo.  101 ;  Choen  v.  State, 
85  Ind.  209;  10  Enc.  PI.  &  Pr.  p.  448. 

The  act  charged  against  the  defendant  in 
the  body  of  the  indictment  is  the  solicita- 
tion of  a  bribe.  Tlie  legislature  has  not  seen 
fit  to  make  the  solicitation  of  a  bribe  pun- 
ishable in  express  terms,  and  the  question 
is  if  the  same  end  may  be  reached  through 
the  statute  relating  to  attempts.  In  the 
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light  of  the  history  of  the  legislation  of  this 
state  concerning  bribery,  the  omimion  from 
the  statute  may  well  be  regarded  as  conclu- 
sive. The  subject  is  an  old  one.  When  the 
aged  Samuel  was  testifying  his  integrity,  he 
said:  "Whose  ox  have  I  taken t  or  whose  ass 
have  I  taken  T  or  whom  have  I  defrauded  T 
whom  have  I  oppressed  T  or  of  whose  hand 
have  I  received  any  bribe  to  blind  mine  eyes 
therewith  ?  and  I  will  restore  it  you."  Isaiah 
accorded  the  privileges  of  the  godly  to  him 
"that  shaketh  his  hands  from  holding  of 
bribes,"  and  David  sang  of  a  separati6n  of 
life  and  soul  from  those  whose  "right  hand 
is  full  of  bribes."  The  governments  of  all 
the  civilized  peoples  which  have  arisen  since 
those  ancient  days  have  struggled  with  the 
problem.  Previous  to  the  year  1869  receiv- 
ing a  bribe  was  a  crime  in  this  state.  By 
chapter  43,  p.  128,  of  the  Laws  of  that  year 
the  legislature  repealed  all  sections  of  the 
bribery  statute  then  in  force,  so  far  as  they 
related  to  bribe  takers.  For  a  period  of 
twenty  six  years  following  this  repeal,  offi- 
cers who  received  rewards  for  official  con- 
duct were  not  amenable  to  criminal  pun- 
ishment at  all  for  their  corrupt  acts.  In 
1895  the  matter  again  became  the  subject 
of  legislative  cognizance,  and  the  present 
law  was  enacted,  providing  as  follows: 
"Any  officer  of  the  state  or  of  any  county, 
city,  district,  or  township,  after  his  election 
or  appointment,  and  either  before  or  after 
he  shall  have  qualified,  or  entered  up- 
on his  official  duties,  who  shall  accept  or 
receive  any.  money,  or  the  loan  of  any 
money,  or  any  real  or  personal  property  or 
any  pecuniary  or  other  personal  advantage, 
present  or  prospective,  under  any  agreement 
or  understanding  that  his  vote,  opinion, 
judgment,  or  action  shall  be  thereby  in- 
fluenced, or  as  a  reward  for  having  given  or 
withheld  any  vote,  opinion,  or  judgment,  in 
any  matter  before  him  in  his  official  capaci- 
ty, or  having  wrongfully  done  or  omitted 
to  do  any  official  act,  shall  be  punished  by  a 
fine  of  not  less  than  $200  nor  more  than 
$1,000,  or  by  imprisonment  for  not  less  than 
one  year  nor  more  than  seven  years  in  the 
penitentiary  at  hard  labor,  or  by  both  such 
fine  and  imprisonment,  at  the  discretion  of 
the  court."  Gen.  Stat.  1901,  §  2212.  The  stat- 
utes of  many  states  by  express  provision 
punish  the  solicitation  of  bribes.  The  stat- 
ute of  this  state  in  force  in  1895  relating 
to  the  giving  of  bribes  devoted  a  separate 
section  to  offering  or  attempting  to  bribe. 
The  appearance  in  the  new  law  of  an  analo- 
gous section  relating  to  soliciting  or  at- 
tempting to  secure  a  bribe  might  well  have 
been  anticipated,  but  nothing  of  the  kind 
was  inserted.  Presumably  the  legislature 
expressed  itself  fully,  and  did  not  intend  to 
punish  a  solicitor  unless  he  actually  received 
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the  bribe.  The  spectacle  of  a  public  officer 
solieiting  his  own  purchase  is  so  disgusting 
that  the  subject  scarcely  could  have  escaped 
the  legislative  attention.  But  many  prac- 
tical considerations  are  involved  in  the  de- 
tection and  punishment  of  bribery.  Ordina- 
rily, disclosure  muet  come  from  one  or  the 
other  of  the  participants  in  the  despicable 
business.  Solicitation,  however,  is  extreme- 
ly rare  compared  with  offers  to  corrupt,  and 
the  same  policy  which  so  long  exempted  the 
bribe  taker  altogether  may  have  been  deemed 
wisest  in  regard  to  solicitation.  In  any  event, 
this  court  should  not  be  called  upon  to  out^ 
strip  the  legislature  and  by  construction 
invent  a  crime  which^  with  many  precedents 
before  them  the  law-makers  might  have 
delineated  in  a  few  words  while  engaged  in 
the  work  of  remodeling  the  bribery  law. 

Aside  from  these  considerations,  the  court 
is  of  the  opinion  that  the  solicitation  of  a 
bribe  is  not  an  attempt  to  accept  or  receive 
a  bribe  within  the  meaning  of  the  statute 
relating  to  attempts.  That  statute  reads: 
'^very  person  who  shall  attempt  to  com- 
mit an  offense  prohibited  by  law,  and  in 
such  attempt  shall  do  any  act  toward  the 
commission  of  such  offense  but  shall  fail 
in  the  perpetration  thereof,  or  shall  be  pre- 
vented or  intercepted  in  executing  the  same, 
upon  conviction  thereof,  shall,  in  cases  where 
no  provision  is  made  by  law  for  the  punish- 
ment of  such  attempt,  be  punished  as  fol- 
lows." Gen.  Stat.  1901,  §  2284. 

In  determining  whether  certain  conduct 
was  punishable  criminally  at  common  law, 
English  Judges  have  ^^-equently  made  the 
statement  that  soliciting  is  an  act  done 
which  in  itself  is  sufficient,  when  coupled 
with  wrongful  intent,  to  constitute  a  crime. 
In  discussing  the  subject,  the  word  "solicit" 
has  been  used  in  the  same  connection  with 
words  like  "incite,**  "endeavor,**  and  "at- 
tempt,** but  the  purpose  in  view  has  been 
to  show  that  solicitation  in  itself  embodied 
the  elements  of  an  independent  crime,  and 
not  to  discriminate  it  as  an  ineffectual  at- 
tempt to  commit  another  crime  in  the  sense 
of  our  statute.  This  is  plain  from  a  critical 
reading  of  the  leading  case  of  King  v.  Hig- 
gitu,  2  East,  5.  The  headnote  accurately 
expresses  the  conclusion  of  the  judges,  as  fol- 
lows: "To  solicit  a  servant  to  steal  his  mas- 
ter's goods  is  a  misdemeanor,  though  it  be 
not  charged  in  the  indictment  that  the  serv- 
ant stole  the  goods,  nor  that  any  other  act 
was  done  except  the  soliciting  and  inciting. 
And  such  offense  is  indictable  at  the  ses- 
sions, having  a  tendency  to  a  breach  of  the 
peace."  Lord  Kenyon,  Ch.  J.,  and  Le  Blanc, 
J.,  were  able  to  express  themselves  without; 
confusing  attempt  and  solicitation.  Justices 
Grose  and  Lawrence  were  more  discursive,! 
and  by  their  language  opened  the  way  to* 
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much  of  the  uncertainty  relating  to  the  law 
of  attempt  in  this  country^  In  his  work  on 
Criminal  Law,  Mr.  Bishop  has  evidently 
seized  upon  the  words  most  favorable  to  his 
purpose  in  this  and  other  similar  cases,  in 
an  effort,  supported,  however,  by  some  au- 
thority, to  establish  the  doctrine  that  solici- 
tation is  an  attempt.  The  case  of  Heselton 
V.  Lister,  Cooke  C.  P.  88,  is  cited.  The  entire 
report  of  that  case  is  here  given,  because 
it  is  apparently  referred  to  as  deciding 
that  solicitation  is  an  attempt  in  a  brib- 
ery case.  "A  motion  to  justify  bail  upon 
examination  of  the  bail  in  court.  The  plain- 
tiff's attorney  showed  to  the  court  that  the 
same  persons  were  bail  in  another  cause, 
and  represented  that  he  verily  believed  they 
were  very  insufficient,  for  the  defendant 
himself  had  told  him  they  were  not  worth 
a  groat.  He  likewise  informed  the  court 
that  one  Dewell,  a  sheriff's  officer,  had  just 
then  been  with  him,  and  told  him  if  he 
would  go  out  of  court  the  defendant  would 
give  him  half  a  guinea.  Dewell  was  like- 
wise examined  upon  oath,  and  declared  the 
same.  Upon  this  the  court  all  agreed  that 
this  was  an  attempt  in  the  defendant  to 
pervert  justice,  and  a  notorious  contempt  of 
the  court,  and  committed  him  to  the  Fleeli 
till  farther  order."  A  number  of  American 
cases  used  as  authority  for  the  propositioi^ 
of  the  same  text  throw  no  more  light  on 
the  subject  than  King  v.  Higgins,  The  re- 
porter of  the  case  of  United  States  v.  Wor- 
rail,  2  Dall.  384,  1  L.  ed.  426>  Fed.  Cas.  No. 
16,766,  says  the  defendant  in  that  proceeding 
was  charged  with  an  attempt  to  bribe.  The 
indictment  uses  no  such  language,  and  the 
only  legal  question  argued  and  determined 
was  if  the  courts  of  the  United  States  had 
jurisdiction  of  common  law  offenses,  and 
that  question  was  decided  wrong.  In  the 
case  of  State  v.  Avery,  7  Conn.  267,  18  Am. 
Dec.  106,  the  sole  question  was  if  the  solici- 
tation of  another  to  commit  adultery  was 
a  high  crime  and  misdemeanor  cognizable 
by  the  superior  court,  and  not  if  an  attempt 
could  be  made  out  from  mere  solicitation.  In 
the  case  of  Com.  v.  Harrington,  3  Pick. 
26,  the  headnote  is  accurate,  and  reads: 
"Exciting,  encouraging,  and  aiding  a  per- 
son to  commit  a  misdemeanor  is  of  itself 
a  misdemeanor."  The  same  is  true  of 
the  case  of  Com,  v.  Flagg,  135  Mass.  646, 
where  it  is  said:  "It  is  an  indictable  offense 
at  common  law  for  one  to  counsel  and  soli- 
cit another  to  commit  a  felony,  although 
the  solicitation  is  of  no  effect,  and  the  crime 
counseled  is  not  in  fact  committed."  The 
citation  of  the  case  of  Com.  v.  If*  Oill,  Ad- 
dison (Pa.)  21,  to  prove  that  solicitation 
is  equivalent  to  attempt,  is  astonishing. 
The  report  is  of  an  occurrence  in  the  coimty 
court  of  Allegheny  county,  and  reads  thus: 
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"Indictment  for  a  misdemeanor.  Boggs  per- 
suaded M'Gill  to  steal,  and  deliver  to  him, 
a  conveyance,  for  100  acres  of  land,  execut- 
ed by  Henry  Shaver  to  his  son  and  daughter. 
This  land  was   part   of   a  larger  tract  of 
which  Shaver  had  been  possessed  under  a 
location   of  a   Virginia   certificate.   He   in- 
tended this  100  acres  as  a  provision  for  his 
two  children,  and,  having  sold  the  rest  to 
Boggs,  he  conveyed  the  location  or  certifi- 
cate to  him  that  he  might  take  a  patent  for 
the  whole  in  his  name,  and  took  an  article 
or  bond  on  Boggs  to  convey  this  100  acres 
to  his  children  after  he  obtained  the  patent 
for   the  whole.   They   were   convicted.   The 
court  suggested  that  it  might  be  useful  if 
Boggs,  having  the  title  to  this  land,  should 
before  sentence  execute  a  conveyance  to  the 
son  and  daughter  of  Shaver.  He  did  so,  and 
judgment  was  given."  The  case  of  People  v. 
Bushf  4  Hill,   133,  is  the  strongest  authority 
cited  in  support  of  the  text  referred  to.  Con- 
cerning that  case,  however,  it  might  be  ar- 
gued that  the  conduct  proceeded  beyond  solic- 
itation. The  prisoner,  besides   soliciting  to 
arson,  furnished  materials  to  accomplish  the 
burning,  and  was  held  guilty  of  an  attempt 
under  a  statute  similar  to  that  of  this  state. 
The  doctrine  of  People  v.    Bush  is  repudiat- 
ed by  the  supreme  court  of  West  Virginia 
in  an  able  and  exhaustive  opinion   in  the 
case  of  State  v.  Bailer,  26  W.  Va.  90,  53  Am. 
Rep.  66,  and  contrary  to  State  v.  Avery,  the 
supreme  court  of  Washington,  in  a  recent 
carefully  reasoned  case,  holds  that  "mere 
solicitation  to  commit  adultery  is  not  an  at- 
tempt to  commit  the  crime."  State  v.  But- 
ler, 8  Wash.  194,  25  L.  R.  A.  434,  40  Am. 
St.  Rep.   900,   35   Pac.    1093.  Appended  to 
the  reprint  of  this  decision  in  25  L.  R.  A. 
434,    is    an    editorial    note   relating  to  the 
criminality  of   solicitation  to  crime  which 
is  not  consummated,  in  which  many  cases 
are  analyzed  and  classified.  Upon  the  branch 
of  the  subject  now  under  consideration  the 
following  conclusion  is  reached:   "The  au- 
thorities are  not  so  uniform  upon  the  ques- 
tion how  far  solicitation  is  an  attempt.  But 
the  weight  of  authority  is  in  accord  with 
State  V.  Butler,  that  it  is  not  an  attempt. 
The  very  definition  of  attempt  precludes  the 
possibility  of  its  including  a  mere  solicita- 
tion." Likewise,  in  12  Cyc.  Law  &,  Proc.  p. 
183,  where  numerous  authorities  are  collat- 
ed, it  is   said:    "Some  of  the  courts  have 
treated  solicitation  to  commit  a  crime  as 
an  attempt.    By  the  weight  of  authority, 
however,  it  is  not  a  sufficient  overt  act  to  be 
indictable  as  an  attempt,  but  must  be  in- 
dicted as  a  distinct  offense."  In  the  state  of 
Illinois  a  statute  (Hurd's  Rev.  Stat  1903, 
chap.  38,  S  273,  p.  670,)  was  enacted  reading 
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as  follows:   "Wlioever  attempts  to  coinmit 
an  offense  prohibited  by  law,  and  does  any 
act  toward  it,  but  fails,  or  is  intercepted 
or  prevented  in  its  execution,  where  no  ex- 
press provision  is  made  by  law  for  the  pun- 
ishment of  such  attempt,  shall  be'  punished." 
In  construing  this  statute,  the  supreme  court 
of  that  state  said:  "The  words  'whosoever 
attempts  to  commit  any  offense  prohibited 
by  law,  and  does  any  act  towards  it,'  must 
be  construed,  in  cases  like  the  present,  to 
mean  a  physical  act,  as  contradistinguished 
from  a  verbal  declaration;  that  is,  it  must 
be  a  step  taken  towards  the  actual  commis- 
sion of  the  offense,  and  not  a  mere  effort, 
by  persuasion,  to  produce  the  condition  of 
mind  essential  to  the  commission  of  the  of- 
fense." Cox  V.  People,  82  111.  191,  193.  In  the 
case  of  State  v.  Harney,  101  Mo.  470,  14  S. 
W.  657,  the  opinion  reads:    "For  a  man  to 
have  sexual  intercourse  with  a  female  child 
under  the  age  of  twelve  years  is  for  that 
man  to  be  guilty  of  rape.  Rev.  Stat.  1879, 
§  1253.  And  the  law  declares  that  'every  per- 
son who  shall  attempt  to  commit  an  offense 
prohibited  by  law,  and  in  such  attempt  shall 
do  any  act  towards  the  commission  of  such 
offense,  but  shall  fail  in  the  perpetration 
thereof,  shall  be  punished,'  etc.  Rev.  Stat. 
1879,  §  1645.  The  only  charge  that  can  be 
evolved  from  the  verbose  reiterations  of  this 
indictment  is  that  the  defendant  by  verbal 
solicitations  tried  to  obtain  the  consent  of 
a  child  under  the  age  of  twelve  years  to 
have  sexual  intercourse  with  him,  and  failed. 
However  despicable  and  deserving  of  pun- 
ishment such  conduct  may  be,  it  falls  short 
of    the    criminal    offense    attempted   to    be 
charged,  to  constitute  which  there  must  be 
an  actual  attempt  to  have  intercourse  with 
such  child.  So  long  as  the  evil  purpose  dwells 
in  contemplation  only,  it  is  beyond  the  grasp 
of  these  provisions  of  the  law,"  And  in  the 
case  of  Hicks  v.  Com.  86  Va,  223,  19  Am.  St. 
Rep.  891,  9  S.  E.  1024,  it  is  said:  "The  act 
must  reach  far  enough  towards  the  accom- 
plishment of  the  desired  result  to  amount 
to  the  commencement  of  the  consummation. 
It  must  not  be  merely  preparatory.  In  other 
words,  while  it  need  not  be  the  last  prox- 
imate act  to  the  consummation  of  the  of- 
fense attempted  to  be  perpetrated,  it  must 
approach  sufficiently  near  to  it  to  stand  ei- 
ther as  the  first,  or  some  subsequent,  step 
in  a  diroct  movement  towards  the  commis- 
sion of  the  offense  after  the  preparations  are 
made."  This  court  has  virtually  adopted  the 
restricted  meaning  of  the  -word  "attempt" 
indicated  by  these  decisions. 

In  the  case  of  Be  Lloyd,  51  Kan.  601,  602, 
33  Pac.  307,  the  position  is  taken  that  an 
attempt  must  involve  an  overt  act  beyond 
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solicitation,  and  in  the  caac  of  Re  Schurman, 
40  Kan.  533,  542,  20  Pac.  277,  282,  tt  is 
said:  "II  what  was  charged  would  naturally 
have  resulted  in  inducing  the  company  to 
part  with  its  money,  such  attempt  would 
probably  be  an  offense;  'but  when  between 
the  attempt  and  the  execution  is  interposed 
the  volition  of  an  independent  moral  agent, 
then,  by  stress  of  the  definition  just  given, 
an  indictable  attempt  is  not  made  out.'  1 
Wharton,  Crim.  Law,  §§  177,  178."  In  a 
very  recent  case  the  supreme  court  of  Mich- 
igan admitted  the  principle  announced  by 
Dr. Wharton  to  be  applicable  to  the  crime  of 
bribery,  and  held  the  solicitation  of  a  bribe 
to  be  punishable,  not  as  an  attempt,  but  as 
an  independent  common-law  crime.  ''It 
is  strenuously  contended  that  the  indictment 
charges  no  offense  known  to  the  laws  of  this 
state.  It  is  conceded  by  the  learned  counsel 
for  the  state  that  there  is  no  statute  defin- 
ing the  offense  set  out  in  the  indictment, 
but  it  is  contended  that  the  case  falls  with- 
in the  statute  (3  Comp.  Laws,  §  11,705) 
providing  for  the  punishment  of  offenses  in- 
dictable at  the  conunon  law.  In  other  words, 
it  is  claimed  that  the  indictment  sets  out 
an  offense  at  the  common  law.  Respondent's 
counsel  assert  that  solicitation  to  commit 
a  crime  is  not  indictable  when  there  is  inter- 
posed between  the  solicitation  on  the  one 
hand  and  the  proposed  illegal  act  on  the 
other  the  resisting  will  of  another  person, 
which  other  person  refuses  assent  and  co- 
operation; citing,  among  other  cases,  Mg- 
Dade  v.  People,  29  Mich.  50,  and  Smith  v. 
Com,  54  Pa.  209,  93  Am.  Dec.  686.  It  may  be 
accurate  to  say  that  what  is  treated  in  the 
law  as  an  attempt  to  commit  a  crime  is  not 
complete  where  there  is  interposed  between 
the  solicitor  and  the  consummation  of  the 
completed  offense  the  resisting  will  of  the 
one  whom  the  solicitor  seeks  to  employ  as  the 
active  agent.  But  to  say  that  a  solicitation 
may  not  amount  to  an  offense  under  these 
circumstances  is  to  deny  that  a  solicitation 
to  commit  a  felony  is  punishable  at  the  com- 
mon law  as  a  substantive  and  completed 
offense."  People  v.  Hammond,  132  Mich.  422, 
93  N.  W.  1084.  The  inference  from  this  de- 
cision is  that  soliciting  a  bribe  would  not 
be  punishable  in  Michigan,  except  for  the 
statute  recognizing  common-law  offenses. 
That  it  is  not  punishable  in  Texas  appears 
from  the  case  of  Hutchinson  v.  State,  36 
Tex.  293,  in  which  it  is  said:  "The  indict- 
ment was  drawn  under  article  1870,  Pas- 
chal's  Digest,  and  the  pleader  attempted  to 
charge  the  defendant  with  accepting  a  bribe; 
but  the  indictment  wholly  fails  to  make  any 
such  chai^  specifically,  and  only  charges 
him  with  offering  to  receive  a  bribe.  This  is 
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not  an  offense  punishable  as  a  crime  under 
the  law."  There  are  no  common-law  of- 
fenses in  this  state,  and  there  can  be  no  con- 
victions in  this  state  except  for  sUch'  brimied 
as  are  defined  by  statute;  State  v.  Young,  55 
Kan.  349,  40  Pac.  659. 

In  harmony  with  what  is  undoubtfedly 
the  modem  trend  of  the  law,  this  cfourt-  is 
constrained  to  hold  that,  so  long  as  the  Will 
of  the  person  solicited  is  opposed  to  the  cor- 
rupt conduct,  there  can  be  no  attempt,  in 
the  legal  sense,  to  accept  or  receive  a  b^ibo. 
After  a  willingness  of  mind  on  the  par£ 
of  both  participants  has  been  established, 
the  matter  of  giving  and  receiving  the  bribe 
money  or  other  pecuniary  or  personal  ad- 
vantage must  still  be  accomplished.  Tliat 
transaction  may  be  very  simple  or  very,  Cipm- 
plex,  and  the  room  for  attempt  may  be  very 
wide  or  very  narrow,  but  until  it  is  finally 
undertaken  and  some  act  done,  the  stage  of 
attempt  has  not  been  entered  upon.  The  rer 
marks  of  the  supreme  court  of  Maryland 
in  an  opinion  denying  that  solicitation  coih* 
stitutes  an  attempt  are  pertinent  to  thi^ 
case:  "Certainly  it  would  be  a  great  piib-' 
lie  calamity  to  invent  crimes  by  subtle,  in- 
genious, and  astute  deduction.  In  all  free 
countries  the  criminal  law  ought  to  be  plains 
perspicuous,  and  easily  apprehended  by  the 
common  intelligence  of  the  community!  It  is 
the  essence  of  cruelty  and  injustice  to  pun- 
ish men  for  acts  which  can  be  construed 
to  be  crimes  only  by  the  application  of  arti- 
ficial principles  according  to  a  mode  of 
disquisition  unknown  in  the  ordinary  busi- 
ness, and  pursuits  of  life.  The  legislature, 
with  ample  power  over  the  whole  subject, 
determined  what  offenses  should  be  punish- 
ed. If  it  had  desired  that  other  actions  of 
a  cognate  character  should  become  penal, 
it  would  have  so  enacted.  It  is  the. duty  of 
the  courts  to  interpret  and  administer  the 
legislative  will,  but  in  cases  of  criminal 
cognizance  they  must  .resolutely  determine 
never  to  exceed  it.  .  .  ;  The  law  would 
not  be  a  practical  system  if  it  did  not'  de- 
fine with  precision  the  nature  and  circum- 
stances of  the  attempts  which  are  criminal^ 
and  determine  what  acts  are  necessary  to 
make  the  attempt  a  substantive  offense.  In 
our  judgment  it  has  done  so,  and  not  left 
us  to  grope  after  results  under  the  guidance 
of  vague  general  expressions."  Lamb  v. 
State,  67  Md.  524,  10  Atl.  208,  298. 

The  indictment  was  properly  quashed  up- 
on the  last  ground  stated  in  the  motion,  and 
the  judgment  of  the  District  Court  is  af- 
firmed. 

All  the  Justices  concur. 
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A  Btatnte  permitting  tlie  «■•  of  a  "vot- 
Inir  maclilne  which  assures  secrecy,  free 
choice  of  candidates,  a  correct  record  of  the 
TOte,  and  a  correct  record  and  announcement 
of  the  total  Yote  given  for  each  candidate, 
does  not  contravene  a  constitutional  require- 
ment that  all  votes  at  elections  shall  be  given 
by  ballot. 

(March  80,  1906.) 


CERTIORARI  to  the  Circuit  Court  for 
Wayne  County  to  review  a  judgment 
denying  a  writ  of  mandamua  to  compel  re- 
spondent to  utilize  voting  machines  at  a 
coming  election.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Lewla  A.  Stonemjui»  with  Mr. 
Timothy  E.  TarsneXy  for  relator: 

The  word  "ballot,"  as  used  in  the  Consti- 
tution and  in  literature,  means  secret  vot- 
ing, in  contradistinction  to  viva  voce,  or 
open,  voting. 

23  Am.  Law  Rev.  p.  725 ;  Opinion  of  Jus- 
iioeBf  7  Me.  495,  Appx.;  Temple  v.  Mead,  4 
Vt.  540;  Williams  v.  Stein,  38  Ind.  00,  10 
Am.  Rep.  97 ;  Ritchie  v.  Richards,  14  Utah, 
345,  47  Pac.  670;  Brishin  v.  Oleary,  26 
Minn.  107,  1  N.  W.  825;  Otero  v.  Gallegos, 
1  Bartlett  Contested  Elect.  Cas.  177 ;  People 
ea  rel.  Williams  v.  Cicott,  16  Mich.  297,  97 
Am.  Dec.  141 ;  People  ex  rel.  Smith  v.  Pease, 
27  N.  Y.  81,  84  Am.  Dec.  242;  Atty.  Oen.  v. 
Detroit,  58  Mich.  213,  55  Am.  Rep.  675,  24 
N.  W.  887 ;  State  v.  Shaw,  9  S.  C.  N.  S.  138 ; 
State  ew  rel.  Smith  v.  Anderson,  26  Fla.  240, 
8  8o.  1 ;  Eao  parte  Arnold,  128  Mo.  260,  33  L. 
R.  A.  386, 49  Am.  St.  Rep.  557, 30  S.  W.  768, 
1036;  4  Encyclopedia  firitannica,  8th  ed. 
399. 

The  Australian  ballot  created  two  diffi- 
culties: First,  it  invited  mistakes  in  marking 
the  ballot,  and,  second,  caused  needless  delay 
and  controversy  in  the  count,  resulting  in 
the  throwing  out  of  many  of  the  votes,  and 
requiring,  in  some  precincts,  as  much  as 
forty  hours  to  count  the  votes. 

Coulehan  v.  White,  95  Md.  703,  53  Atl. 
786;  M'Crary,  Elections,  §  728. 


NoTB. — For  other  cases  in  this  series  as  to 
right  to  use  voting  machine  under  constitu- 
tional provisions  providing  for  voting  by  ballot, 
see  Opinit  n  of  Justices,  36  L.  R.  A.  547,  and  Re 
House  Bill  No.  1,291,  54  L.  R.  A.  430. 
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The  voting  machine  is  the  next  step,  and 
is  the  outgrowth  of  the  Australian  ballot^ 
and  cures  its  defects,  and  a  vote  cast  thereby 
is  voting  by  ballot  in  the  meaning  of  the 
Constitution. 

The  keyboard  of  the  machine,  with  the 
ballot  labels  thereon,  constitutes  a  mechan- 
ical Au8ti*alian  ballot,  and  affords  the  voter 
an  opportunity  to  vote  secretly  and  accu- 
rately by  ballot,  prevents  mistakes,  and  in- 
sures the  counting  of  his  vote  as  cast. 

The  test  of  the  validity  of  the  method  em- 
ployed is  secret  voting. 

Henshaw  v.  Foster,  9  Pick.  319;  Temple 
V.  Mead,  4  Vt.  540;  Opinion  of  Justices,  7 
Me.  495,  Appx. 

Voting  by  machine  is  constitutional  vot- 
ing. 

Re  House  Bill  No.  1^91,  178  Mass.  605, 
54  L.  R.  A.  430,  60  N.  E.  129;  Re  Voting 
Machine,  19  R.  I.  729,  36  L.  R.  A.  547,  36 
Atl.  716;  Cooley,  Const.  Lira.  6th  ed.  p.  760. 

Mr.  Frank  Keiper  also  for  relator. 

Mr.  Sherman  D.  Callander,  for  re- 
spondent: 

The  Constitution  must  be  construed  in  the 
light  of  the  surrounding  facts,  to  undei*stand 
its  provisions  and  their  intended  applica- 
tion. 

The  voting  machine  does  not  permit  a 
vote  by  ballot. 

Where  the  Constitution  provides  a  means 
for  the  exercise  of  a  power,  no  other  can  be 
employed  by  the  legislature. 

Boehm  v.  Hertz,  182  111.  154,  48  L.  R.  A. 
575,  54  N.  E.  973;  People  v.  Dean,  14  Mich. 
406;  Beardstown  v.  Yirginia^  76  111.  34; 
People  ea  rel.  Bay  City  v.  State  Treasurer^ 
23  Mich.  499;  People  ea  rel.  Kennedy  v, 
Qies,  25  Mich.  83. 

It  is  proper  to  take  into  consideration 
the  uniform,  continued,  and  contemporane- 
ous construction  of  the  Constitution  given 
by  the  legislature,  and  generally  recognized, 
as  to  its  meaning  or  intention,  and  such 
contemporaneous  construction  affords  a 
strong  presumption  that  it  rightly  inter- 
prets the  meaning  and  intention. 

Cooley,  Const.  Lim.  82;  Bunn  v.  People, 
45  111.  397;  People  ex  rel,  Woodyatt  v. 
Thompson,  155  III.  451,  40  N.  E.  307;  Peo- 
ple ex  rel.  Lynch  v.  La  Salle  County,  100 
111.  405;  Boehm  v.  Hertz,  182  111.  154,  4a 
L.  R,  A.  575,  64  N.  E.  973;  People  ex  rel. 
Badger  v.  Lotoenthal,  93  III.  191. 

It  is  a  matter  of  common  knowledge  that, 
up  to  a  very  short  time  ago,  voting  by  ballot 
has  been  construed  to  mean  voting  by  depos- 
iting with  the  election  officers  some  material 
thing,   usually,   in  modem  times,  a  paper 
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tidcet^  upon  which  is  indicated,  by  printing 
or  writing,  the  ehoice  of  the  elector. 

Cooley,  Const.  Lim.  604;  Wharton,  Law 
Diet. 

When  the  Constitution  was  framed,  the 
term  ''ballot/'  as  designating  a  mode  of  elec- 
tion, was  then  well  ascertained  and  clearly 
defined. 

WiU%am9  ▼.  Stein,  38  Ind.  95,  10  Am.  Hep. 
97;  Collins  y.  Hendennn,  11  Bush,  74. 

In  construing  a  statute,  great  regard 
ought  to  be  paid  to  the  construction  which 
the  sages  of  the  law  who  lived  about  the 
time  or  soon  after  it  was  made  put  upon  it, 
because  they  were  best  able  to  judge  of  the 
intention  of  the  makers  at  the  time  when 
the  law  was  made. 

3  Coke  Inst  11, 136,  181. 

At  the  time  our  Constitution  was  adopt- 
ed, the  word  "ballot"  was  defined  by  law 
dictionaries,  and  generally  referred  to  in 
legal  decisions,  as  a  piece  of  paper. 

OavMiook  v.  Qage,  91  111.  328;  Anderson, 
Law  Diet  104;  Cydopsedic  Law  Diet.  84; 
Cohen  t.  Virginia,  6  Wheat.  264,  5  L.  ed. 
257 ;  People  ex  rel,  Williama  v.  Dayton,  55 
N.  Y.  377. 

Contemporaneous  construction  of  an  am- 
biguous provision  of  the  Constitution  is  al- 
ways important,  and  is  frequently  of  con- 
trolling influence  in  determining  its  mean- 
ing. 

6  Am.  ft  Eng.  £nc.  Law,  2d  ed.  p.  931; 
Martin  ▼.  Eunter,  1  Wheat  351,  4  L.  ed. 
97;  Em  parte  McNiel,  13  Wall.  236,  20  L. 
ed.  624':  Bank  of  United  States  v.  HaUtead, 
10  Wheat  63,  6  L.  ed.  267 ;  Stuart  v.  Laird, 
1  Cranch,  308,  2  L.  ed.  118;  Brisooe  v.  Bank 
of  Commonwealth,  11  Pet.  257,  9  L.  ed.  709 ; 
People  e»  rel.  lAveaay  ▼.  Wright,  6  Colo. 
92;  Morgan  t.  Dudley,  18  B.  Mon.  694,  68 
Am.  Dec  735;  State  ex  rel  CardweU  v. 
Glenn,  18  Nev.  44,  1  Pac  186;  People  ex  rel. 
Gallup  T.  Green,  2  Wend.  266;  People  ex 
rel.  Lynch  ▼.  La  Salle  County,  100  111.  495; 
Field  V.  People,  3  111.  79 ;  Eaaton  v.  Scott, 
Clarke  A  U.  Contested  Elect.  Cas.  272. 

The  meaning  of  our  Constitution  was 
fixed  when  it  was  adopted,  and  cannot  be 
changed  by  events  alone. 

People  ex  rel.  Twitohell  v.  Blodgett,  13 
Mich.  139. 

The  voting  machine  does  not  permit  the 
voter  to  cast  a  ballot. 

Cushing,  Parliamentary  Law,  chap.  4. 

Every  qualified  elector  is  entitled  to  vote, 
under  the  Constitution.  If  a  voter  is  not 
permitted  to  see  and  know  that  he  has  de- 
posited with  the  officers  of  the  election 
some  material  thing  upon  which  is  ex- 
pressed his  choice,  he  is  deprived  of  his  con- 
stitutional right  to  vote. 

Anderson,  Law  Diet.  104;  Black,  Law 
Diet.  116;  People  ex  rel.  Budd  v.  Holden,  28 
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Cal.  136;  Taylor  v.  Bleakley,  55  Kan.  14, 
28  L.  R.  A.  683,  49  Am.  St.  Rep.  233,  39 
Pac.  1045;  State  ex  rel.  Runge  v.  Anderson, 
100  Wis.  530,  42  L.  R.  A.  239,  76  N.  W.  482. 

OstmndMry  J.,  delivered  the  opinion  of 
the  court: 

The  relator,  the  city  of  Detroit,  filed  its 
petition  in  the  circuit  court  for  the  county 
of  Wayne,  setting  out,  in  substance,  the  fol- 
lowing facts:  That  at  the  meeting  of  the 
common  council  of  the  city  of  Detroit,  held 
March  7,  1905,  the  dty  clerk  was  directed 
by  resolution  to  have  voting  machines  placed 
in  divers  election  districts  in  said  city 
(amongst  others,  in  the  fourth  district  of 
the  second  ward),  to  be  used  at  the  election 
to  be  held  Monday,  April  3,  1905 ;  that  the 
resolution  specified  a  particular  kind  of  vot- 
ing machine;  that  the  board  of  inspectors 
of  the  named  district,  and  each  of  them, 
have  refused  to  obey  the  order  of  the  com- 
mon council,  and  assert  that  they  will  not 
obey  it,  giving  as  reason  for  their  refusal 
that  such  method  of  voting  is  not  a  consti- 
tutional method.  It  is  further  set  out  that 
the  particular  voting  onachine  is  a  com- 
plete and  perfect  piece  of  mechanism,  tho- 
roughly tested  and  reliable,  constructed  and 
operated  in  such  a  way  as  to  permit  an 
elector  to  vote  secretly  for  a  candidate  or 
candidates  of  his  choice  upon  any  and  all 
tickets,  and  that  the  same  opportunity  for 
discrimination  is  provided  for  the  elector 
as  if  a  paper  ticket  were  used.  The  petition 
prays  for  a  writ  of  mandamus,  directed  to 
the  board  of  inspectors  of  said  election  dis- 
trict, commanding  them  to  obey  the  resolu- 
tion of  the  council.  An  order  to  show  cause 
was  issued,  and  the  inspectors  of  said  elec- 
tion district  filed  an  answer,  in  which  they 
admit  the  facts  stated  and  set  forth  in  the 
petition  of  relator,  and  they  aver  that  they 
have  refused  and  will  refuse  to  obey  the  said 
order  and  direction  of  the  common  council 
to  use  the  voting  machine  named,  or  any 
other  voting  machine,  because  they  are  ad- 
vised that  under  and  by  virtue  of  the  provi- 
sions of  §  2  of  article  7  of  the  Constitution 
of  this  state,  all  votes  given  at  any  election 
must  be  by  ballot,  except  as  stated  in  said 
Constitution,  "and  that  the  word  'ballot,'  as 
contained  in  said  provision  of  the  Constitu- 
tion, does  not  permit  the  use  of  said  voting 
machines,  or  any  other  voting  machine,  at 
elections,  but  means  only  a  ticket  upon 
which  shall  be  written  or  printed  the  names 
of  the  candidates  to  be  voted  for  at  said 
election,  and  that  the  use  of  any  other  de- 
vice is  without  warrant  or  authority  of 
law."  The  cause  coming  on  to  be  heard  upon 
the  petition  and  answer,  the  court  denied 
the  writ.  The  proceeding  is  brought  into 
this  court  by  certiorari,  has  been  argued 
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orally,  and  very  full  briefs  have  been  sub- 
mitted in  behalf  of  both  the  relatoi:  and  the 
respondents. 

The  act  of  the  legislature  which  is 
brought  into  question  is  act  No.  61,  p.  71, 
of  1897,  Comp.  Laws  181)7^  §§.  3750-3758,  as 
amended  by  act  No.  234,  p.  383,  of  the  Public 
Acts  of  1903.  The  title  of  the  act  is,  "An  Act 
to  Authorize  the  Use  of  Any  Thoroughly 
Tested  and  Reliable  Voting  Machine  at  Any 
Election  Held  in  This  State."  The  act  pro- 
vides that  any  city  council  or  village  council 
may,  at  any  regular  meeting,  authorize  the 
use  of  such  voting  machines  at  any  election  to 
be  held  within  their  respective  cities  or  in- 
corporated villages  during  the  ensuing  year, 
but  that  **all  voting  by  machine  shall  be  a 
secret  vote,  as  hereinafter  provided,"  and 
that  all  election  laws  not  incompatible  with 
the  act  are  continued  in  full  force  and  effect. 
The  pleadings  before  us,  read  in  connection 
with  the  legislation  referred  to,  not  only  as- 
sume, but  afford  assurance  of,  the  fact  that 
the  voting  machines  in  question  will,  if 
used,  insure  to  the  elector  proper  instruction 
in  the  use  of  the  machines,,  absolute  secrecy 
in  voting,  opportunity  to  vote  for  any  person 
or  candidate  of  his  choice  for  any  office  to 
be  filled  at  a  particular  election,  a  knowl- 
edge that  he  has  voted,  a  correct  record  of 
the  vote  or  votes,  and  a  public  and  correct 
declaration  of  the  total  result  of  the  elec- 
tion, and  the  recording  and  preservation  of 
such  result  by  officers  chosen  and  sworn  for 
that  purpose.  It  is  with  reference  to  this 
statement  of  facts,  and  upon  the  assumption 
of  the  verity  of  each  of  them,  that  we  pro- 
ceed to  discuss  the  only  question  before  us, 
which  is.  Does  the  legislation  in  question 
contravene  the  provisions  of  §  2  of  article 
7  of  the  Constitution?  That  section  reads: 
"All  votes  shall  be  given  by  ballot,  except 
for  such  township  officers  as  may  be  author- 
ized by  law  to  be  otherwise  chosen."  The 
same  language  was  used  in  the  Constitution 
of  1835.  There  is  but  one  other  provision 
of  the  Constitution  relating  to  the  method 
of  voting  at  elections,  and  that  is  §  11  of 
article  4,  which  is:  "In  all  elections  by 
either  house  or  in  joint  convention,  the  vote 
shall  be  given  viva  voce."  The  question  may 
be  stated  in  simpler  form  in  this  way:  Is 
a  vote  given  or  cast  by  the  use  of  the  ma- 
chine— secrecy,  free  choice  of  candidates,  a 
correct  record  of  the  vote,  and  a  correct 
record  and  announcement  of  the  total  vote 
given  for  each  candidate  being  assured — a 
vote  "given  by  ballot?" 

All  reasonable  presumptions  are  to  be  in- 
dulged to  support  the  questioned  legislation. 
The  Constitution  of  Michigan  is  not  a  code, 
nor  is  the  particular  provision  in  any  way 
aelf-executing.  The  language  is  imperative, 
and  requires  that  whatever  system  of  oon- 
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ducting  elections  shall  receive  legislative 
sanction  must  have,  as  an  integral,  manda- 
tory part  of  it,  voting  by  ballot.  In  our 
opinion,  the  question  is  not  to  be  determined 
as  one  of  mere  philology;  nor  should  we  ap- 
ply, as  we  are  asked  to  do,  the  rule  of  con- 
struction, often  of  great  assistance,  which 
limits  the  meaning  of  the  words  "given  by 
ballot"  to  the  vehicle  used  in  voting  or  the 
method  of  depositing  the  vote  which  was 
probably  in  the  contemplation  of  the  fram- 
ers  of  the  Constitution.  Neither  do  we  re- 
gard as  controlling  the  fact  that  previous 
legislative  enactments  have,  with  few  ex- 
ceptions, and  those  like  the  one  now  before 
us,  uniformly  provided  for  written  or  print- 
ed tickets  for  use  in  elections.  We  may  as- 
sume that  they  have  adopted  the  best  known 
and  most  convenient  way  of  voting  by  bal- 
lot,— of  obeying  the  constitutional  mandate^ 
And  a  ticket  so  provided  was  not  a  ballot, 
but,  when  properly  deposited,  or  properly 
marked  and  deposited,  by  the  elector,  was  a 
vote  given  by  ballot.  State  ex  rel.  Runge  v. 
Anderson,  100  Wis.  623,  531,  42  U  R.  A. 
230,  76  N.  W.  482.  We  regard  the  provision 
of  the  Constitution  as  a  declaration  of  .state 
policy,  assuring  to  the  elector  a  secret,  as 
distinguished  from  an  open,  or  announced, 
vote.  And  in  reaching  this  conclusion,  we 
apply  those  rules  of  construction  which  sub- 
serve the  apparent  purpose  of  the  provi- 
sron  que^tioned^— its  generality,— whether 
the  language  used  is  broader  in  meaning 
than  the  individual  conceptions  at  the  time 
of  its  adoption,  and  broad  enough  to  bus* 
tain  the  legislation  now  considered. 

The  necessity  for  an  early  opinion  in  this 
case  prevents  any  considerable  references  to 
the  history  of  voting  by  ballot.  The  uses  of 
the  white  and  black  balls  in  the  club  and  in 
the  lodge  are  familiar.  Some  of  the  early 
^aws  of  the  colonies  provided  that  freemen 
might  vote  in  the  affirmative  by  the  use  of 
an  Indian  com ;  in  the  negative,  by  putting 
in  a  bean.  Lexicographers  seem  not  agreed 
upon  the  derivation  of  the  word  "ballot."  It 
has  been  said  that  it  was  adopted  from  the 
French  language,  without  change  of  mean- 
ing {State  V.  Shawy  9  S.  C.  N.  S.  94,  138) ; 
that  it  comes  from  the  Greek  word  meaning 
"to  throw"  (2  Am.  Cyc.  246).  In  common 
speech,  the  word  "ballot"  is  used  to  mean 
the  ball  or  ticket  used  in  voting;  the  act  of 
voting ;  the  result  of  voting.  It  seems  clear, 
however,  that,  from  the  earliest  times,  vot- 
ing by  ballot  has  been  a  term  used  to  con- 
tradistinguish open,  viva  voce,  or  public  vot- 
ing, and  secret  voting.  "Voting  by  ballots 
is  by  a  ticket  or  ball,  and  secrecy  is  an  es- 
sential part  of  this  manner  of  voting.'^ 
Bouvier,  Law  Diet.  (Rawle's  Rev.)  title  BtU* 
lots.  "The  material  guaranty  of  the  provi- 
sion of  the  Constitution  (8  6,  art.  6),  that 
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'all  elections  by  the  people  shall  be  by  ballot' 
is  inviolable  secrecy  as  to  the  person  for 
whom  an  elector  shall  vote;  and  this  guar- 
anty is  binding  upon  municipal  governments 
in  the  r^^lation  of  elections."  State  ex 
rel  Smith  v.  Anderson,  26  Fla.  240,  8  So.  1 
(syllabus).  "The  expression  'election  by 
ballots'  had  been  expounded  and  construed 
by  the  various  courts  of  last  resort,  and, 
with  entire  unanimity,  they  had  declared  it 
meant  a  secret  ballot,  and  that  the  essential 
principle  of  this  manner  of  voting  was  that 
the  elector  might  conceal  from  every  person 
the  name  of  the  candidate  for  whom  he 
voted."  Ex  parte  Arnold,  128  Mo.  260,  33 
L.  R.  A.  386,  49  Am.  St.  Rep.  557,  30  S.  W. 
769,  1030.  See  also  Williams  v.  Stein,  38 
ind.  90,  10  Am.  Rep.  97  ;  Ritchie  v.  Richards, 
14  Utah,  345,  47  Pac.  670 ;  Brishin  v.  Cleary, 
26  Minn.  107,  1  N.  W.  825.  References  to 
the  principal  lexicographers  will  discover 
the  same  concept  and  definitions  of  ballot 
voting.  In  Optwton  of  Justices,  7  Me.  495, 
Appx.,  one  of  the  questions  answered  was 
whether  printed  ballots  came  within  the 
meaning  of  a  constitutional  provision  which 
required  that  all  elections  shall  be  by  writ- 
ten ballots.  The  answer  was,  in  part:  "It 
may  be  observed  that  those  who  framed  the 
Constitution  undoubtedly  intended  to  guard 
against  many  inconveniences  in  the  before- 
named  elections,  by  excluding  all  those  other 
modes  by  which  questions  are  often  decided 
in  popular  assemblies.  This  was  the  gen- 
eral object.  The  word  'ballot'  may  be  con- 
sidered as  opposed  to  a  vote  by  word  or  by 
signs, — as,  for  instance,  a  vote  by  yeas  and 
nays,  or  the  common  mode  of  voting,  by 
holding  up  the  hand,  or  by  rising  and  stand- 
ing till  counted.  It  may  well  be  supposed 
that  the  mode  prescribed  was  preferred 
.  .  .  because  it  secures  a  greater  degree 
of  independence  than  any  other  in  the  exer- 
cise of  the  elective  franchise."  And  the 
printed  ballot  was  held  good.  Henshaw  v. 
Foster,  9  Pick.  312,  320,  is,  as  to  the  ques- 
tion presented,  like  the  case  last  cited,  and 
to  that  question  the  same  answer  was  re- 
turned. But  the  opinion  is  of  further  in- 
terest here.  It  was  urged  "that  the  uniform 
and  constant  use  of  manuscript  ballots  in 
elections  amounts  to  a  construction  of  the 
terms  of  the  Constitution  which  ought  now 
to  be  received  as  the  only  true  one."  Of  this 
the  court,  speaking  by  Chief  Justice  Parker, 
said:  "This  practice  of  a  mode  of  voting 
which  is  undoubtedly  oonstitutionaj,  founded 
in  existing  convenience,  and  never  brought 
into  competition  with  the  use  of  printed 
votes,  scarcely  furnishes  an  argument 
against  the  latter.  ...  It  merely  shows 
a  preference  of  one  over  the  other,  or  that 
one  during  the  time  of  the  practice  is  more 
convenient  than  the  other."  To  the  same  ef- 
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feet  is  Temple  v.  Mead,  4  Vt.  536.  In  the 
opinions  and  briefs  in  State  v.  Shaw,  9  S.  C. 
N.  S.  94,  will  be  found  an  exhaustive  discus- 
sion of  the  meaning  of  the  word  "ballot,"  its 
derivation  and' definitions,  some  history  of 
its  employment,  and  its  meaning,  as  used  in 
the  Constitution  of  that  state.  That  Con- 
stitution provided  that  "in  all  elections  by 
the  general  assembly,  or  either  house  there* 
of,  the  members  shall  vote  viva  voce,  and 
their  votes  thus  given  shall  be  entered  upon 
the  journal  of  the  house  to  which  they  re^ 
spectively  belong."  [S-  C.  Const,  art.  2,  § 
24.]  Another  section  of  the  same  instru- 
ment required  the  state  to  be  divided  into 
convenient  circuits,  and  that  for  each  the 
assembly  should  elect  a  judge  by  "joint  bal- 
lot." In  the  election  of  certain  judges,  the 
vote  was  given  viva  voce;  and  upon  applica- 
tion of  the  attorney  general,  who  invoked 
the  original  jurisdiction  of  the  supreme 
court  of  the  state,  and  who  contended  that  a 
secret  ballot  was,  by  the  Constitution,  made 
imperative  in  such  elections,  there  was  a 
judgment  of  ouster.  The  case.  Re  Voting 
Machine,  19  R.  1.  729,  36  L.  R.  A.  647,  36 
Atl.  716,  is  not  precisely  in  point  here,  be- 
cause of  ditferences  in  the  constitutional  pro- 
visions of  the  two  states.  The  opinion  is  of 
interest,  however,  because  the  court  consid- 
ered the  argument  that  the  framers  Of  the 
Constitution,  as  individuals,  never  had  in 
mind  such  a  method  of  voting.  Of  this  it  is 
said:  "The  question,  however,  is  not  what 
limitations  they  may  have  had  in  mind,  by 
reason  of  the  methods  to  which  they  were 
accustomed,  but  what  the  language  of  the 
Constitution  means,  or  may  reasonably 
mean,  with  reference  to  the  matter  before 
us."  In  Re  House  Bill  No,  1^91,  178  Mass. 
605,  54  L.  R.  A.  430,  60  N-  E.  129,  the  ques- 
tion presented  was:  "Has  the  general  court 
the  right  to  authorize  the  use  of  voting  and 
counting  machines  at  elections  by  the  people 
of  national,  state,  district,  county,  city,  or 
town  oflScers?"  The  Constitution,  as  has 
been  noticed,  provided  that  representatives 
shall  be  chosen  by  written  vote.  It  was  held 
by  three  of  the  justices  that  the  requirement 
might  be  complied  with  in  voting  by  a  ma- 
chine which  registers  each  vote  cast,  without 
the  use  of  separate  ballots.  One  justice  con- 
curred, provided  the  results  of  the  action  of 
the  machine  in  registering  each  vote  were 
visible  to  the  voter,  and  the  work  of  the 
machine  in  adding  up  votes  was  done  under 
the  supervision  of  some  person  or  persons 
charged  with  the  duty  of  counting  the  votes 
cast.  Three  justices  dissented  upon  the 
ground  that  "the  turn  of  a  wheel  or  a  dial, 
the  punching  of  a  hole  in  an  unseen  roll  of 
paper  on  which  are  the  names  of  candidates, 
by  a  voter  who  pulls  a  lever  or  turns  a  key, 
is  not  the  use  of  a  written  vote,  within  the 
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meaning  of  the  Gonstitution."  The  major- 
ity opinion,  which  seems  to  have  been  pre- 
pared by  Chief  Justice  Holmes,  referring  to 
the  opinion  in  Uenahaio  v.  Foster,  in  which 
it  was  said  that  the  word  "ballot"  is  am- 
biguous, which  was  the  reason  for  the  con- 
stitutional requirement  of  a  written  vote, 
contains  this  language :  "No  doubt,  the  pic- 
ture in  the  minds  of  those  who  used  the 
words  was  that  of  a  piece  of  paper  with  the 
names  of  the  candidates  voted  for  written 
upon  it  in  manuscript;  but  the  thing  which 
they  meant  to  stop  was  oral  or  hand  voting, 
and  the  benefits  which  they  meant  to  secure 
were  the  greater  certainty  and  permanence 
of  a  material  record  of  each  voter's  act,  and 
the  relative  privacy  incident  to  doing  that 
act  in  silence.  ...  It  seems  to  us  that 
the  object  and  even  the  words  of  the  Consti- 
tution, in  requiring  'written  votes,'  are  sat- 
isfied when  the  voter  makes  a  change  in  a 
material  object, — ^for  instance,  by  causing  a 
wheel  to  revolve  a  fixed  distance, — ^if  the  ma- 
terial object  changed  is  so  connected  with  or 
related  to  a  written  or  printed  name  pur- 
porting to  be  the  name  of  a  candidate  for  of- 
fice that,  by  the  understanding  of  all,  the 
making  of  the  change  expresses  a  vote  for 
the  candidate  whose  name  is  thus  connected 
with  the  device." 

Our  attention  has  been  called  to  no  deci- 
sions precisely  in  point.  We  have  referred 
to  those  mentioned  as  supporting  substan- 
tially our  reasoning  and  the  result  arrived 
at.  We  do  not  regard  the  decision  in  State 
€9  rel,  Rutige  v.  Andereon,  100  Wis.  523,  42 
Ii.  R.  A.  239,  76  N.  W.  482,  as  opposed  in 
principle  to  either  our  reasoning  or  conclu- 
sions. 

The  purpose  of  the  friimers  of  our  Consti- 
tution in  requiring  that,  in  all  elections  in 
either  house  of  the  legislature,  the  votes 
shall  be  given  viva  voce,  is  obvious.  Equally 


obvious,  in  our  opinion,  is  the  purpose  of 
the  provision  under  consideration.  It  is  un- 
doubted, as  is  claimed  by  counsel  for  re- 
spondents, that^  as  early  as  1835,  the 
method  of  voting  by  the  use  of  tickets  was 
known.  It  was  nevertheless  important  that 
the  policy  of  the  new  state  with  reference  to 
the  subject  of  voting  at  elections  should  be 
declared  in  the  Constitution.  Agitation  for 
the  vote  by  ballot  had  only  then  begun  in 
England,  nor  was  it  ended  and  the  ballot 
assured  until  1872.  In  1835,  and  after,  vot- 
ing other  than  by  ballot  was  practised  in 
the  United  States.  To  say  that  the  purpose 
of  the  framers  of  our  Constitution  was  not 
to  secure  a  particular  mode  of  voting  secret^ 
ly,  but  was  to  make  manifest  in  the  organic 
and  continuing  law  a  policy  to  be  perpetu- 
ated, is  to  give  to  the  words  of  the  instru- 
ment no  forced  or  unnatural  meaning.  As 
was  said  by  Mr.  Justice  Campbell  in  People 
em  rel.  Williame  v.  Cioott,  16  Mich.  283,  297, 
97  Am.  Dec  141:  "Our  whole  ballot  sys- 
tem is  based  upon  the  idea  that,  unless  in- 
violable secrecy  is  preserved  concerning 
every  voter's  action,  there  can  be  no  safety 
against  those  personal  or  political  influences 
which  destroy  individual  freedom  of  choice.'' 
if  we  could  imagine  our  Constitution  adopt- 
ed to-day,  and  the  legislation  in  question 
enacted,  with  reference  to  all  the  facta 
stated,  to-morrow,  would  it  be  contended 
that  the  legislation  was  unconstitutional  be- 
cause not  providing  that  "votes  shall  be 
given  by  ballot?" 

We  are  of  opinion  that  we  should  not  hold 
the  legislation  to  be  invalid  for  any  of  the 
reasons  urged.  The  Circuit  Court  for  the 
County  of  Wayne  was  in  error  in  denying 
the  tcrit  of  mandamus,  which  should  issue 
as  prayed.  The  proceeding  being  one  of 
public  interest  and  importance,  no  costs  will 
be  awarded. 


RHODE  ISLAND  SUPREME  COURT. 


Maria    VIZACCHERO,    Admrz.,    etc.,    of 
Vizacchero,  Deceased, 

V. 

RHODE  ISLAND  COMPANY. 
( R.  1 ) 

1.    The   apeed   of   an    electric   car   rvn- 
nlnflf  aloncr  m.  sparselir  aettlcd  covn- 


try  rond  In  the  space  between  interaectinfc 
crossroads  In  the  dark  Is  to  be  governed,  not 
by  tbe  ability  of  the  motorman  to  stop  his 
car  after  discovering  an  object  on  the  track 
by  the  aid  of  his  headlight,  but  by  the  ability 
of  persons  on  the  track  conveniently  to  leave 
It  after  seeing  the  light  and  hearing  or  un- 
derstanding the  signals  given  by  the  ap- 
proaching car. 
2fi.    Failure   to   anticipate  tlie   presence 


NoTU. — For  a  case  In  this  series  as  to  care  re- 
quired of  persons  crossing  tracks  of  electric 
raijway  In  country,  see  Keenan  v.  Union  Trac- 
tion Co.  5S  L.  R.  A.  217. 

For  Intoxication  as  affecting  negligence,  see 
Kingston  v.  Ft.  Wayne  &  E.  R.  Co.  40  L.  R.  A. 
X'^1,  and  note;  Bageard  v.  Consolidated  Trac- 
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tion    Co.   49    L.    U.    A.   424;   and    Wheeler    v. 
Grand  Trunk  R.  Co.  54  L.  R.  A.  955. 

As  to  doctrine  of  last  clear  chance,  see  also 
Bogan  V.  North  Carolina  C.  R.  Co.  55  L.  R.  A. 
418,  and  note,  and  Harrington  v.  Los  Angelea 
R.  Co.  63  L.  R.  A.  238. 
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tpt  m  auuft  on  his  bands  and  knees  on  the 
track  In  front  of  an  electric  car  on  a  dark 
night,  and  to  run  the  car  so  as  to  provide  for 
that  contingency,  Is  not  negligence  on  the 
f»art  of  the  motorman. 

S.  Tbe  nesrlisence  of  a  man  In  era-vrl- 
Ingr  on  bla  bands  and  knees  tovrnrds 
on  approaebingr  eleetrl«  ear  in  the  dark 
after  the  appearance  of  the  headlight,  which 
oan  he  seen  800  feet  away,  is  continuing,  so 
as  not  to  entitle  his  personal  representative 
to  bold  the  company  liable  for  his  death  on 
the  theory  of  last  clear  chance,  because  the 
speed  of  the  car  is  so  great  that  it  cannot  be 
stopped  after  his  presence  on  the  track  is 
discovered. 

4.  Intoxication  does  not  relieve  a  man 
from  the  degree  of  care  required  of  a  sober 
man  under  the   same  circumstances. 

(September  21,  1904.) 

PETITION  by  defendant  for  a  new  trial 
after  verdict  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intes- 
tate.   Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion. 

Mr,  Henry  W.  Hayes,  for  defendant : 

To  say  that  a  street  car  shall  not  be  run 
any  faster  than  at  a  speed  which  will  enable 
the  car  to  be  stopped  within  the  distance 
within  which  the  headlight  throws  its  rays 
is  manifestly  absurd. 

Kline  V.  Electric  Traction  Co,  181  Pa.  276, 
37  Atl.  522. 

The  decision  that  the  motorman  was  pro- 
ceeding in  violation  of  his  duty  is  wholly 
contrary  to  the  rule  established  by  innumer- 
able decisions  throughout  the  country,  and 
also  by  the  decisions  of  our  own  court. 

Bteik  V.  Mcyulta,  40  C.  C.  A.  357,  99  Fed. 
138;  "Sew  York  Condensed-Milk  Co.  v.  tJas- 
sau  Electric  R.  Co,  29  Misc.  127,  60  N.  Y. 
Supp.  234;  Murray  v.  Forty-Second  Street, 
.If.  d  8t,  N,  R.  Co,  9  App.  Div.  610,  41  N.  Y. 
Supp.  620;  Mathison  v.  Staten  Island  Mid- 
land R,  Co,  66  App.  Div.  610,  72  N.  Y.  Supp. 
954;  Chicago  City  R.  Co,  v.  Lewis,  5  111. 
App.  243;  Winter  v.  Federal  Street  &  P, 
Valley  Pass,  R.  Co,  153  Pa.  27,  19  L.  R.  A, 
232,  25  Atl.  1028;  State  use  of  Meidling  v. 
United  Railways  &  Electric  Co,  97  Md.  73, 
54  Atl.  612 ;  Bittner  v.  Crosstoum  Street  R 
Co,  163  N.  Y.  76,  60  Am.  St.  Rep.  588,  40  N 
E.  1044. 

Messrs,  Frank  T.  Easton  and  I«elf  erts 
S.  Holfman  also  for  defendant. 

Messrs.  I«ewis  8.  Thompson  and  IiIt- 
Ingaton  Ham,  for  plaintiff: 

In  the  absence  of  evidence  of  due  care,  or 
want  of  due  care,  the  plaintiff  is  entitled  to 
the  benefit  of  a  presumption  of  due  care  on 
his  part. 

Cassidy  v.  Angell,  12  R.  I.  447,  34  Am. 
Rep.  690;  Judge  v.  Narragansett  Electric 
Lighting  Co,  21  R.  I.  128,  42  Atl.  507; 
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Northern  O.  R.  Co.  v.  State,  29  Md.  420,  96 
Am.  Dec  545;  Johnson  v.  Hudson  Rii)er  R. 
Co.  20  N.  Y.  65,  75  Am.  Dec.  375;  Prue  v. 
New  York,  P  d  B.  R.  Co.  18  R.  I.  360,  27 
Atl.  450;  Tuff  v.  Warman,  5  C.  B.  N.  S.  573. 

Where  both  parties  are  negligent,  and  the 
negligence  of  each  contributes  in  some  de- 
gree to  the  injury  sustained  by  the  plaintiff, 
yet,  if  the  n^ligence  of  the  plaintiff  is  re- 
mote in  point  of  time,  and  results  merely  in 
putting  him  or  his  property  in  a  position  or 
condition  of  danger,  so  that  the  acting  or 
casual  negligence  of  the  defendant,  other- 
wise harmless  in  the  particular  case,  is 
given  an  opportunity  to  operate,  a  verdict 
for  the  plaintiff  is  proper. 

Dwoies  V.  Mann,  10  Mees.  ft  W.  546;  Tuff 
V.  Warman,  2  C.  B.  N.  S.  740,  6  C.  B.  N.  8. 
573 ;  Radley  v.  London  d  N.  W.  R,  Co.  L.  R. 
10  Exch.  100;  Pickett  v.  Wilmington  d  W. 
R.  Co.  117  N.  C.  616,  30  L.  R.  A.  257,  63  Am. 
St.  Rep.  611,  23  S.  E.  264;  Lloyd  v.  Albe- 
marle d  R.  R.  Co.  118  N.  C.  1010,  54  Am.  St. 
Rep.  764,  24  S.  E.  805;  Pharr  v.  Southern  R. 
Co,  119  N.  C.  751,  26  S.  E.  149;  Chicago,  B. 
d  Q,  R,  Co.  V.  Orahlin,  38  Neb.  90,  66  N.  W. 
796,  57  N.  W.  622;  Omaha  Street  R,  Co.  v. 
Martin,  48  Neb.  65,  66  N.  W.  1007;  Hihs  v. 
MissouH  P,  R.  Co.  101  Mo.  36,  13  S.  W.  946; 
Moore  v.  St,  Louis  Transit  Co.  (Mo.  App.) 
75  S.  W.  699;  Haley  v.  Earle,  30  N.  Y.  208; 
O'Brien  v.  McGlinchy,  68  Me.  552;  Nashua 
Iron  d  Steel  Co.  v.  Worcester  d  N.  R.  Co,  62 
N.  H.  159;  Isbell  v.  New  York  d  N.  H.  R.  Co. 
27  Conn.  393,  71  Am.  Dec.  78;  Northern  C. 
R.  Co,  V.  State,  29  Md.  420,  96  Am.  Dec. 
545;  Prue  v.  New  York,  P,  d  B.  B.  Co.  18 
R.  I.  360,  27  Atl.  450. 

This  principle  is  not  dependent  upon  an 
actual  discovery  of  the  plaintiff's  dangerous 
position,  and  a  want  of  due  care  after  such 
discovery  on  the  part  of  the  defendant. 

The  liability  is  based,  not  on  negligence 
arising  after  the  discovery  of  the  plaintiff's 
perilous  predicament,  but  on  negligence  in 
failing  to  discover  that  predicament. 
Negligence  after  actual  discovery  of  an- 
other's dangerous  position  comes  very  close 
to  intentional  injury,  and  in  such  cases  the 
doctrine  of  contributory  negligence  does  not 
apply. 

Straus  V.  Kansas  City,  St.  J.  d  C.  B.  R. 
Co,  75  Mo.  185. 

Conceding  that  the  plaintiff's  intestate 
was  drunk  upon  the  track,  this  would  not 
alter  the  defendant's  duty  towards  him. 

Lloyd  V.  Alhermarle  d  R,  R.  Co,  118  N.  C. 
1010,  54  Am.  St  Rep.  764,  24  S.  E.  805; 
Pharr  v.  Southern  R,  Co.  119  N.  C.  751,  26 
S.  E.  149;  Ishcll  v.  New  York  d  N.  H,  R.  Co. 
27  Conn.  393,  71  Am.  Dec.  78;  Claya/rds  v. 
Dethick,  12  Q.  B.  439;  Radley  v.  London  d 
N.  W,  R,  Co,  L.  R.  10  Exch.  100.      . 
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Donslas,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  to  recover  daraages 
for  the  death  of  the  plaintiff's  intestate, 
who  was  struck  and  mortally  wounded  by 
one  of  the  defendant's  electric  trolley  cars, 
which  waa  coming  towards  the  city,  in  the 
town  of  Johnston,  about  8  o'clock,  p.  m., 
March  8,  1903.  The  place  where  the  acci- 
dent occurred  was  on  Atwood  avenue,  a 
thinly  settled  country  road  60  feet  wide, 
having  the  car  track  located  along  one  side, 
next  to  the  sidewalk,  leaving  about  30  feet 
of  unoccupied  highway.  The  evening  was 
dark  and  stormy,  and  the  headlight  and  oth- 
er lights  of  the  car  were  lighted,  and  a  per- 
son on  the  track  approaching  the  place  of 
the  accident,  and  facing  towards  the  car, 
had  an  uninterrupted  view  for  at  least  800 
feet.  The  headlight  enabled  the  motorman 
to  distinguish  objects  upon  the  track  with- 
in a  distance  of  about  25  feet.  A  witness, 
who,  with  his  wife  and  child,  were  the  only 
passengers  on  the  car,  testifies  that  the  car 
at  the  time  of  the  accident  was  going,  as  he 
thinks,  at  the  rate  of  20  miles  an  hour.  In 
cross-examination  he  admits  that  he  could 
not  see  through  the  windows,  which  were  ob- 
scured by  the  weather;  that  his  attention 
was  taken  up  by  the  child,  with  whom  he 
was  playing;  and  that  his  estimate  of  the 
speed  of  the  car  was  merely  a  guess.  The 
motorman  and  conductor  testify  that  the 
caj  was  going  at  the  rate  of  from  9  to  12 
miles  an  hour,  as  was  customary  at  that 
place.  The  motorman  testifies  that,  looking 
carefully  ahead,  he  first  saw  the  intestate 
on  his  hands  and  knees,  upon  the  ^track. 
facing  the  car,  about  25  feet  away;  that  he 
immediately  applied  his  brake  and  reversed 
the  power,  but,  uotwithstanding  these  efforts, 
which  were  all  that  he  could  make,  the  car 
struck  the  man,  threw  him  to  one  side  of  the 
track,  and  stopped  about  20  feet  further  on. 
It  appeared  from  the  evidence  of  the  physi- 
cians who  examined  the  plaintiff's  intestate 
at  the  hospital  that  he  had  been  drinking 
spirituous  liquor,  but  there  is  no  direct  evi- 
dence that  he  was  intoxicated.  He  had  been 
seen,  shortly  before  the  accident,  walking  in 
his  usual  manner  on  the  road.  Jury  trial 
having  been  waived,  the  case  was  tried  be- 
fore a  single  judge  in  this  division,  who  de- 
cided that,  while  the  plaintiff's  intestate  was 
negligent  in  approaching  the  car  as  he  did, 
the  defendant's  servant  was  negligent  in  run- 
ning the  car  so  rapidly  that,  with  the  ap- 
pliances at  his  command,  he  could  not  stop 
the  car  after  the  man  was  distinguishable  by 
the  headlight.  And  his  conclusion  was  that 
the  negligence  of  the  defendant  was  the  prox- 
imate cause  of  the  accident.  He  therefore 
decided  in  favor  of  the  plaintiff,  and  assessed 
the  damages  at  $5,000. 
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We  think  the  learned  judge  erred  in  his 
finding  that  the  defendant's  servant  was 
guilty  of  neglect  of  duty,  and  also  in  finding 
that  the  intestate's  negligence  was  not  the 
proximate  cause  of  the  accident.  The  duty 
of  the  driver  of  an  electric  car  passing  along 
a  sparsely  settled  country  road  in  the  space 
between  intersecting  roads  is  not  to  be 
judged  by  the  same  rules  with  regard  to 
speed  which  apply  to  the  same  car  passing 
along  the  crowded  street  of  a  city.  The  care 
to  be  exercised  is  relative,  and  must  be  pro- 
portional to  the  danger  reasonably  to  be  ap- 
prehended at  the  time  and  place.  Steik  v. 
McNulta,  40  C.  C.  A.  357,  99  Fed.  138.  The 
popular  demand  for  electric  cars  rather  than 
horse  cars  or  omnibuses  prevails  at  the  pres- 
ent day  because  the  former  can  carry  more 
passengers,  and  at  a  more  rapid  rate,  than 
the  latter.  In  order  to  serve  the  public, 
these  cars  must  be  propelled  as  rapidly  as 
safety  will  permit;  and  on  long  stretches  of 
country  road,  where  the  statutes  and  town 
ordinances  fix  no  limit  to  their  speed,  no 
given  rate  of  speed  is  per  se  excessive.  Kline 
V.  Electric  Traction  Co,  181  Pa.  270,  37  Atl. 
522.  The  duty  of  a  traveler  upon  an  unim- 
peded country  road  is  to  yield  the  use  of  the 
railroad  track  to  an  approaching  car.  The 
wilful  and  malicious  obstruction  of  a  street 
railway  company  in  the  use  of  its  tracks  is 
punishable  as  a  misdemeanor.  Gen.  Laws 
1896,  chap.  279,  §  65.  The  car  cannot  turn 
out,  and  so  the  traveler  must.  The  conduct 
of  the  operator  of  the  car  may  be  lawfully 
predicated  upon  the  expectation  that  the 
traveler  will  observe  his  duty  in  that  regard. 

The  duty  of  the  railroad  company  toward:* 
such  travelers  is  not  to  stop  its  car  when 
they  appear,  but  to  give  them  sufficient  no- 
tice of  the  approach  of  the  car  to  enable 
them  to  leave  the  track  before  the  car  ar- 
rives. Terre  Haute  d  I.  R.  Co.  v.  Graham, 
40  Ind.  239-245 ;  West  Chicago  Street  R.  Co. 
V,  Schwartz,  93  111.  App.  387;  McQuade  v. 
Metropolitan  Street  R.  Co.  17  Misc.  154,  39 
bf.  Y.  Supp.  335.  If  the  car  is  going  only  at 
such  speed  as  will  give  a  traveler  ample  time 
to  leave  the  track,  after  he  sees  the  light  or 
hears  the  signal  of  the  car,  before  the  car 
reaches  him,  he  has  nothing  to  complain  of. 
It  is  not  running  at  excessive  speed  with  re- 
gard to  him.  Bethel  v.  Ci7icinnati  Street  R. 
Co.  15  Ohio  C.  C.  381,  8  Ohio  C.  D.  810.  It 
is  therefore  plain  that  the  distance  at  which 
the  light  of  the  car  can  be  seen  or  the  bell  or 
whistle  can  be  heard  and  understood  by  trav- 
elers, so  as  to  enable  them  conveniently  to 
leave  the  track — ^not  the  distance  that  the 
motorman  can  see  ahead — is  the  standard  by 
which  the  speed  of  the  car  should  be  regu- 
lated. As  it  is  not  the  duty  of  the  car  to 
stop  within  the  limit  of  the  illumination  of 
the  headlight,  its  speed  need  not  be  restricted 
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to  the  rate  prescribed  by  such  a  necessity. 
Such  a  general  rule  as  that  which  the  court 
announced  is  neither  necessary  nor  reason- 
able as  applied  to  the  locality  in  question. 

In  the  particular  circumstances  of  this 
case  we  are  unable  to  see  that  the  defend- 
ant's servant  was  guilty  of  any  negligence. 
Negligence  is  the  failure  to  provide  for  some 
condition  or  event  which  may  reasonably  be 
expected,  and  the  motorman  in  this  case,  in 
the  place  where  he  was  going,  had  no  reason 
to  expect  that  any  pedestrian  would  remain 
upon  the  track  after  the  lights  of  the  car 
were  plainly  visible.  Certainly  he  had  no 
reason  to  anticipate  that  he  would  encounter 
a  human  being  upon  the  track,  crawling  to- 
wards the  car  upon  his  hands  and  knees,  and 
it  was  not  his  duty  to  run  his  car  so  as  to 
provide  for  such  a  contingency.  After  the 
men  was  seen,  it  is  not  suggested  that  the 
motorman  was  guilty  of  negligence,  as  he 
used  every  means  in  his  power  to  stop  the 
car  before  the  collision.  Stelk  v.  McNulta, 
40  C.  C.  A.  357,  09  Fed.  138;  Murray  v. 
Forty-Second  Street,  M,  d  St.  N.  Ave.  R.  Co. 
9  App.  Div.  610,  41  N.  Y.  Supp.  620.  It  may 
be  added,  also,  that  there  is  no  evidence  that 
upon  the  wet  and  slippery  track  the  car 
could  have  been  stopped  in  time  if  it  had 
been  proceeding  at  a  very  moderate  rate  of 
speed. 

Again,  the  court  erred  in  holding  that  the 
plaintiff  could  recover  notwithstanding  his 
own  negligence.  The  doctrine  of  proximate 
cause,  sustained  by  a  long  series  of  decisions 
following  Davies  v.  Mann,  10  Meea.  &  W. 
546,  as  we  have  adopted  it  in  this  state,  is 
clearly  stated  in  Mahogany  v.  Ward,  16  R. 
I.  479,  27  Am.  St.  Rep.  753,  17  Atl.  860,  and 
Prue  V.  New  York,  P.  d  B.  R.  Co.  18  R.  I. 
360,  27  Atl.  450.  The  plaintiff's  counsel 
cites  many  cases  in  support  of  his  contention 
that  this  case  is  governed  by  the  rule.  Some 
of  the  cases  cited  make,  as  it  seems  to  us, 
quite  unwarranted  applications  of  it,  to  the 
extent  almost  of  making  a  railroad  company 
responsible  for  damages  to  the  heirs  of  a 
suicide ;  but  none  go  so  far  as  would  be  nec- 
essary to  absolve  the  plaintiff  from  contrib- 
utory negligence  in  this  case.  Taking  the 
words  of  Baron  Parke  in  Davies  v.  Mann, 
"the  negligence  which  is  to  preclude  a  plain- 
tiff from  recovering  in  an  action  of  ^  this  na- 
ture roust  be  such  as  that  he  could  by  ordi- 
nary care  have  avoided  the  consequences  of 
the  defendant's  negligence,"  as  a  guide,  it  is 
plain  that  the  plaintiff  cannot  recover;  for 
her  intestate,  by  ordinary  care,  could  have 
avoided  the  car,  which  was  visible  at  a  dis- 
tance of  800  feet,  no  matter  how  fast  it  was 
going.  It  was  just  as  much  the  duty  of  the 
plaintiff's  intestate  to  avoid  the  conse- 
quences of  the  defendant's  negligence,  if 
there  was  any,  as  for  the  defendant's  servant 
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to  avoid  the  consequences  of  the  intestate*s 
negligence,  if  by  any  care  and  foresight  he 
could  have  done  so.  The  intestate's  negli- 
gence was  not  remote  in  point  of  time,  but 
continuous  and  coefBcient  with  the  act  of  the 
company.  The  court  says,  in  O'Brien  v.  Mc- 
Glinohy,  68  Me.  552,  558:  "But  this  principle 
would  not  govern  where  both  parties  are  co- 
temporaneousiy  and  actively  in  fault,  and  by 
their  mutual  carelessness  an  injury  ensues 
to  one  or  both  of  them."  In  lahell  v.  New 
York  d  N.  H.  R.  Co.  21  Conn.  393,  71  Am. 
Dec.  78,  it  is  said:  "The  negligence  of  the 
plaintiff,  if  there  has  been  any,  was  not  the 
proximate  cause  of  the  accident.  To  be  so, 
it  must  have  been  simultaneous  in  its  opera- 
tion with  that  of  the  defendants,  of  the  same 
kind,  immediate,  growing  out  of  the  same 
transaction,  and  not  something  distinct  and 
independent  of  a  prior  date,  remotely  related 
to  the  negligence  of  the  defendants."  In  the 
case  of  Prue  v.  New  York,  P.  d  B.  R.  Co.  18 
R.  I.  360,  27  Atl.  450,  the  victim  was  pro- 
ceeding to  extricate  himself  from  the  danger, 
and  could  have  escaped  but  for  the  independ- 
ent mistaken  act  of  the  gateman  after  he 
saw  the  position  of  the  traveler.  If  the  trav- 
eler had  remained  upon  the  track,  with  the 
gates  open,  the  case  must  have  been  decided 
differently.  In  one  of  the  most  reliable  text- 
books on  the  subject  of  negligence,  the  rule, 
as  formulated  by  a  writer  in  the  Quarterly 
Law  Review,  vol.  2,  p.  507,  is  adopted  as  fol- 
lows :  "The  party  who  last  has  a  clear  oppor- 
tunity of  avoiding  the  accident,  notwith- 
standing the  negligence  of  his  opponent,  is 
considered  solely  responsible."  1  Shearm. 
&  Redf.  Neg.  165,  §  99.  The  negligence 
of  the  plaintiff's  intestate  did  not  consist  in 
walking  upon  the  track,  which  he  had  a  right 
to  do  until  the  car  approached,  but  in  re- 
maining upon  it  after  the  car  was  plainly 
visible;  and  this  negligence  continued  until 
the  car  struck  him.  The  opportunity  for 
him  to  escape  began  when  he  could  have  seen 
the  car  800  feet  away,  and  only  ended  a  few 
seconds  before  he  was  struck.  His  neglect 
of  this  opportunity,  as  much  as  the  ap- 
proaching car,  caused  the  accident.  In  Ran- 
dall v.  Union  R.  Co.  (R.  I.)  59  Atl.  165,  we 
held  that  a  nonsuit  was  properly  granted 
where  it  appeared  that  the  accident  was 
cause  by  the  failure  of  the  plaintiff  season- 
ably to  turn  off  of  the  track  after  the  car 
had  reached  a  point  where  it  could  have  been 
seen,  or  by  the  slipping  of  the  horse  on  the 
hard  snow.  It  has  been  held  that  a  person 
riding  between  the  rails  of  an  electric  street 
railway  upon  a  bicycle  has  the  duty  to  look 
out  for  and  endeavor  to  avoid  danger  from 
the  electric  cars,  and  the  negligence  of  a  bi- 
cycle rider  who  continued  to  ride  on  the 
track  of  an  electric  car  up  to  the  very  mo- 
ment  when    he   was    struck,    when,   by   the 
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flligfatest  caiB  and  effort  on  his  part)  he  could 
have  put  himself  out  of  danger  up  to  the 
last  moment,  is  a  contributing  and  efficient 
cause  of  the  injury  which  precludes  the  con- 
clusion that  the  negligence  in  managing  the 
car  was  later  in  time,  and  therefore  the  prox- 
imate cause  of  injury.  Everett  t.  Lo8  Ange- 
les Consol  Eleotrio  R.  Co,  115  Cal.  105,  127, 
34  L.  R.  A.  350,  46  Pac  889,  43  Pac.  207. 
The  duty  of  a  pedestrian  is  the  same,  and 
his  opportunity  is  as  great;  and  so  it  is  clear 
that  the  contributory  negligence  of  the 
plaintiff's  intestate  was  a  proximate  cause  of 
his  death.  In  Ormshee  v.  Boston  d  P.  R. 
Corp.  14  R.  I.  104,  51  Am.  Rep.  354,  it  was 
held  to  be  contributory  negligence  on  the 
part  of  a  deaf  mute  to  cross  a  railroad  track 
without  looking  for  an  approaching  train, 
and  that  his  administratrix  could  not  re- 
cover, though  the  train  gave  no  signal  as  it 
should  have  done. 

A  very  instructive  case,  though  not  pre- 
senting the  same  facts  affecting  the  question 
of  the  defendant's  negligence  as  the  case  at 
bar,  is  State  use  of  Meidling  v.  United  Rail- 
ways  d  Electrio  Co.  97  Md.  73,  54  Atl.  612, 
613.  The  care  required  of  one  who  attempts 
to  cross  the  track  of  an  electric  road  in  the 
open  country  is  strongly  insisted  upon.  The 
case  is  directly  in  point  pn  the  questions  of 
contributory  negligence.  The  court  says: 
"It  is  evident  from  all  the  evidence  that  we 
have  here  ...  a  rapidly  approaching  car 
in  the  sight  of  the  traveler,  who,  in  spite  of 
the  fact  that  he  saw  it,  drove  leisurely  on 
the  track,  and  was  run  over  and  killed.  It 
is  conceded,  of  course,  that  the  defendant 
was  negligent  in  failing,  perhaps,  to  give  sig- 
nals, and  in  running  at  a  higher  rate  of 
speed  than  was  allowable;  but,  under  all  the 
authorities,  such  negligence  of  the  defendant 
does  not  palliate  or  excuse  the  negligence  of 
the  plaintiff;"  citing  Keenan  v.  Union  Trac- 
tion Co.  202  Pa.  107,  58  L.  R,  A.  217,  51  Atl. 
742.  So  in  Oilmore  v.  Federal  Street  d  P. 
Valley  Pass.  R.  Co.  153  Pa.  31,  34  Am.  St. 
Rep.  682,  25  Atl.  651,  it  was  held  that  "a 
person  is  guilty  of  contributory  negligence 
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who  leaves  a  horse  and  wagon  unguarded  up- 
on the  track  of  an  electric  street  railway,  in 
a  narrow  and  unlighted  alley,  on  a  dark 
night;  and  he  cannot  recover  for  injuries  to 
the  horse  and  wagon,  although  the  railway 
company  was  also  negligent  in  running  the 
car  at  a  rate  of  speed  that  did  not  permit 
its  stoppage  within  the  distance  covered  by 
its  own  headlight."  The  court  says:  "It  is 
an  unbending  rule,  to  be  observed  at  all 
times  and  under  all  circumstances,  that  a 
person  about  to  cross  the  track  of  a  street 
railway  must  look  in  both  directions  for  an 
approaching  car  before  attempting  to  cross. 
Ehrisman  v.  East  Harrishurg  City  Pass.  R. 
Co.  150  Pa.  180,  17  L.  R.  A.  448,  24  Atl.  596; 
Wheelahan  v.  Philadelphia  Traction  Co.  150 
Pa.  187,  24  Atl.  688.  But  compliance  with 
this  rule  would  be  an  idle  ceremony  if  a  per- 
son might  afterwards  stop  his  horse  or  ve- 
hicle upon  the  track,  relax  his  vigilance, 
and,  leaving  his  horse  unguarded,  go  into  a 
building  in  the  vicinity,  and  there  remain 
any  length  of  time  whatever."  And  the  judg- 
ment  for  the  plaintiff  was  accordingly  re- 
versed. See  also,  to  the  same  effect,  New 
York  Condensed-Milk  Co.  v.  Nassau  Electrio 
R.  Co.  29  Misc.  127,  60  N.  Y.  Supp.  234. 

If  the  plaintiff's  intestate  had  impaired 
his  ability  to  take  care  of  himself  by  getting 
intoxicated,  that  fact  in  no  wise  affects  the 
case.  Intoxication  does  not  relieve  a  man 
from  the  degree  of  care  required  of  a  sober 
man  in  the  same  circumstances.  Chicago 
City  R.  Co.  V.  Leuns,  5  111.  App.  242;  Ba- 
geard  v.  Consolidated  Traction  Co.  64  K.  J. 
L.  316,  49  L.  R.  A.  424,  81  Am.  St  Rep.  498, 
45  Atl.  620.  In  Bugbee  v.  Union  R.  Co.  (R. 
I.)  59  Atl.  165,  the  plaintiff  was  walking 
upon  the  track,  intoxicated,  when  he  was 
struck  by  an  electric  car,  and  the  court  con- 
sidered him  culpably  negligent. 

As  the  record  presents  all  the  evidence  at- 
tainable, and  it  conclusively  appears  that  the 
plaintiff's  intestate  has  no  cause  of  action 
against  the  defendant,  judgment  wiU  he.  en- 
tered for  the  defendant. 


loot. 


Bbason  t.  State. 
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STATE  of  Texas. 
(43  Tex.  Crlm.  Rep.  442.) 

1.  Tlie  record  of  a  prior  eon-victlon  of 
tbeft,  baaed  upon  a  plea  of  guilty,  la  ad- 
missible in  a  prosecution  for  burglary,  where 
the  taking  alleged  in  both  cases  is  the  same. 

S.  That  accused  -vras  not  admonlslied 
does  not  destroy  the  effect  of  a  judicial  con- 
fession in  the  nature  of  a  plea  of  guilty  in  a 
prosecution  for  a  misdemeanor. 

8.  A  plea  of  svllty  of  tlie  theft  to  com- 
mit which  a  burglary  Is  alleged  to  have  been 


committed  does  not,  where  the  fact  of  bur- 
glary itself  depends  on  circumstantial  evi- 
dence, relieve  the  court  of  the  necessity  of 
instructing  the  Jury  as  to  the  law  governing 
convictions  on  circumstantial  evidence. 

4.  A  reniark  hy  the  trial  Jvdffe  to 
covnael  In  tlie  presence  of  the  Jnrr 
in  a  criminal  case,  indicating  that  in  his 
opinion  the  case  is  not  one  depending  on  cir- 
cumstantial evidence,  and  that  he  gives  in- 
structions on  that  subject  only  in  deference 
to  the  opinion  of  the  higher  court,  is  reversi- 
ble error. 

6.  It  !■  rcverslhle  error  for  the  trial 
Jndffe  to  permit,  without  rebuke,  the  pros- 
ecuting attorney  to  state  to  the  jury,  in  a 
prosecution  for  burglary,  that,  if  they  do  not 
convict,  we  might  as  well  tear  down  the 
courthouses ;  that,  if  defendant  Is  not  guilty, 


NOTB. — Necessity  of  instruction  as  to  law  on 
circumstantial  evidence. 

L  Introductory,  198. 

II.  Wl^en    evidence   is    entirely    droumstan- 
tial. 

a.  In  general,  193. 

1.  Homiddcl^Z. 

2.  Larceny, l^H, 

3.  Biir^Iai-y,  197. 

4.  Other  crimes,  198. 

b.  Possession  of  stolen  property,  198. 
IIL  When  the  evidence  of  guilt  of  accused 

is  direct, 

a.  By  positive  testimony,  200. 

1.  jffomicidc,  201. 

2.  Larceny,  203. 
8.  Rohhery,  203. 

4.  Rape,  204. 

5.  Other  crimes,   204. 

b.  By  proof  of  the  confession  of  ae- 

cused. 

1.  Homicide,  206. 

2.  Larceny,  200. 

3.  Burglary, 207. 

4.  Oifier  crimes,  208. 
c  Plea  of  insanity,  208. 

IV.  Where  evidence  is  both  direct  and  cir- 
cumstantial, 200. 
y.  Where  instruction  or  request  to  charge, 
simply    states    ahstraot    proposition, 
210. 
TI.  Testimony  of  accomplice,  211. 
VII.  Necessity  of  request  for  instruction;  or 

ewception,  211. 
VIII.  Refusal  of  request,  the  substance  of  which 
is  elsewhere  charged,  218. 
IX.  Accused  in  juwtaposition  to  main  or  in- 
culpatory fact,  214. 
X.  As  to  question  of  intent,21li» 
XI.  Miscellaneous  cases,216, 

I.  Introductory, 

This  note  will  be  strictly  limited  to  the  sub- 
ject contained  In  the  title;  that  is  to  say,  to 
the  necessity  of  the  instruction.  It  is  believed 
that  there  Is  a  unanimity  of  opinion  among  the 
several  jurisdictions  as  to  the  rules  which 
govern  this  subject,  and  that  they  are,  in  sub- 
stance, that,  in  a  criminal  case  where  the  pros- 
ecution is  dependent  solely  upon  circumstantial 
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evidence,  it  Is  the  duty  of  the  court  to  Instruct 
the  jury  as  to  the  law  governing  that  character 
of  evidence,  and  that  this  is  so  only  in  those 
cases  which  depend  solely  upon  circumstantial 
evidence.  In  many  cases  given  herein  the 
courts  have  quoted  largely  from  opinions  relat- 
ing mostly,  if  not  entirely,  to  the  question  of 
the  sufhciency  of  a  charge  upon  circumstantial 
evidence,  but  such  cases  have  no  place  in  the 
examination  of  the  particular  subject  here 
being  considered,  and,  of  course,  have  not  been 
included. 

The  other  rule  consists  in  the  converse  of 
the  proposition  mentioned,  and  is  that  where 
there  is  direct  evidence  of  what  the  courts  have 
frequently  styled  the  inculpatory  fact,  whether 
such  evidence  consists  in  the  positive  assertions 
of  witnesses,  or  the  direct  testimony,  such  as 
the  confession,  admission,  statement,  or  testi- 
mony of  the  accused,  or  a  plea  the  natural  and 
only  effect  of  which  Is  to  admit  the  existence  of 
the  inculpatory  fact,  no  instruction  concern- 
ing it  need  be  given.  As  Is  well  said  in 
Bbason  v.  Statk,  "What  constitutes  circum- 
stantial evidence,  and  what  constitutes  a  case 
depending  solely  upon  circumstantial  evidence, 
are  two  different  questions."  An  endeavor  has 
been  made  to  preserve  the  distinction  between 
the  two,  and  to  eliminate  the  consideration  of 
the  question  first  mentioned  from  the  discus- 
sion. 

II.  When   evidence  is   entirely  circumstantiai, 

a.  In  general. 

The  following  cases  are  those  which  hold 
unqualifiedly  to  the  rule  mentioned,  that  where, 
in  a  criminal  case,  the  evidence  is  purely  cir- 
cumstantial, a  charge  upon  that  branch  of  the 
law  must  be  given,  and  severally  contain  the 
different  circumstances  and  character  of  trials 
wherein  the  strict  rule  has  been  applied. 


1.  Homicide. 

On  a  trial  for  murder,  where  all  the  evidence 
againirt  the  accused  Is  circumstantial,  he  Is 
entitled  to  an  instniction  on  the  law  of  cir- 
cumstantial evidence,  and  the  refusal  to  give 
an  instruction  asked  for  by  him,  which  in  all 
respects  correctly  states  the  law  as  to  the  ef- 
13 
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there  are  too  many  courts  for  the  case  to  go 
through  to  permit  his  conviction ;  that  the 
state  has  proved  that  defendant  stole  the 
property  by  his  pleas  of  guilty,  which  the 
Judge  would  not  have  entered  if  it  was  not 
true;  so  that  the  case  is  one  of  direct,  and 
not  circumstantial,  evidence,  although  a 
2x4  appellate  court  had  held  that  it  was 
the  latter. 
«.  A  elaim  that  the  Jury  In  a  ertmlnal 
ease  xrmm  prejudiced  by  a  report  of  a 
grand  jury  aa  to  the  enforcement  of  criminal 
law,  which  was  read  before  them,  comes  too 
late  on  a  motion  for  a  new  trial. 

(February  12,   1902.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Clay  County  con- 
victing him  of  burglary.    Reversed. 
The  facta  are  stated  in  the  opinion. 


Meeara.  Barrett  St  Barrett,  for  appel- 
lant: 

The  record  of  the  former  oonviction  was 
not  admissible,  because  the  state  failed  to 
ahow  that  the  defendant  had  been  properly 
admonished  before  he  pleaded  guilty.* 

Allen  V.  State,  18  Tex.  App.  120;  Black  v. 
State,  18  Tex.  App.  124;  W<Uker  v.  State, 
7  Tex.  App.  245,  32  Am.  Rep.  696. 

Where  the  remarks  of  the  district  at- 
torney in  his  closing  argument  are  improp- 
er, and  have  probably  injured  the  rights  of 
defendant,  when  they  are  properly  excepted 
to,  and  the  court  is  requested  to  tell  the 
jury  not  to  consider  them,  and  the  objec- 
tion and  request  are  overruled  by  the  court, 
the  cause  should  be  reversed. 

Crow  y.  State,  33  Tex.  Crim-  Rep.  2«4. 


feet  of  such  evidence,  will  nullity  his  con- 
vicUon.  State  v.  Moxley.  102  Mo.  874,  14  8. 
W.  969,  16  8.  W.  556. 

On  a  trial  for  murder,  while  the  essential 
facts  may  be  proved  by  circumstantial  evidence, 
it  is  a  well-established  principle  that  it  is  neces- 
sary to  caution  the  jury,  in  a  proper  instruc- 
tion, aa  to  the  weight  and  effect  to  be  given 
the  circumstances  detailed  by  the  witnesses; 
and,  where  the  evidence  in  the  case  is  wholly 
circumstantial,  the  jury  should  be  instructed 
as  to  the  nature  and  conclusiveness  of  that 
character  of  testimony  to  warrant  a  conviction 
upon  it.  Territory  v.  Lermo,  8  N.  M.  566,  46 
Pac.  16. 

On  a  trial  for  murder  a  witness  testified  that 
she  saw  the  accused  strike  the  deceased  on  the 
head  with  a  piece  of  iron,  and  several  minutes 
thereafter  she  heard  a  pistol  shot,  which  she 
thought  was  in  the  same  room  where  she  had 
witnessed  the  blow.  The  evidence  of  experts 
made  it  clear  that  death  did  not  result  from 
the  blow,  but  alone  from  the  shot,  although  It 
was  testified  that  the  blow  could,  or  might, 
have  produced  or  brought  about  death  in  a 
tew  days,  depending  upon  probable  attendant 
and  resultant  effects  of  the  blow.  The  court 
said,  that  conceding  that  the  blow  could  have 
produced  death  In  a  few  days,  yet  that  time  did 
not  elapse,  for  the  evidence  showed  that  the 
shot  took  effect  while  deceased  was  living,  and 
that  it  produced  death,  and,  as  no  witness  saw 
tlio  pistol  fired,  it  was  left  to  be  ascertained 
from  inference  or  conclusions  from  the  circum- 
stances and  facts  developed  on  the  trial  who  did 
the  shooting,  and,  this  being  the  case,  the  con- 
viction was  wholly  dependent  for  its  support  on 
circumstantial  evidence;  and,  although  a 
charge  upon  this  phase  of  the  law  was  pre- 
pared, and  requested  by  the  accused,  it  was  not 
given,  and  this  was  held  to  be  error.  Leftwich 
V.  State,  84  Tex.  Crim.  Kep.  489,  81  8.  W.  385. 

Where,  on  a  trial  for  murder  of  a  new-bom 
Infant,  it  appeared  by  the  evidence  of  the 
child's  mother  that,  directly  after  Its  birth, 
the  defendant  took  the  child  into  another  room, 
and  while  there  with  the  child  she  heard  the 
sound  of  water;  that  thereafter  the  defendant 
brought  the  child,  or  its  tx>dy,  she  could  not 
tell  which,  into  the  room,  there  being  no  sound 
coming  from  the  child  showing  that  it  was 
alive :  and  there,  to  her  positive  knowledge,  he 
burned  the  child,— the  eovrt  said  that,  if  the 
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child  was  drowned,  then  it  was  a  case  of  cir- 
cumstantial evidence,  and  the  facta  demon- 
strated this  proposition.  That  the  proof  tend- 
ed more  strongly  to  show  that  it  was  drowned, 
and,  this  being  a  case  of  circumstantial  evi- 
dence, the  rules  applicable  to  such  a  case 
should  have  been  given  In  charge  to  the  jury. 
And,  even  conceding  that  the  circumstances — 
the  facts — were  in  such  close  juxtaposition 
that  they  amount  to  positive  proof  that  the 
child  was  burned  to  death,  still  the  theory  that 
it  was  drowned  might  have  been  adopted  by  the 
jury,  and  the  accused  convicted  upon  that  the- 
ory, without  proper  instructions  upon  the  rule 
applicable  to  a  esse  depending  upon  circum- 
stantial evidence.  Puryear  v.  State,  28  Tex. 
App.  73,  11  8.  W.  920. 

Notwithstanding  the  fact  that  the  court,  on 
a  trial  for  homicide,  has  already  embraced  In 
its  charge  the  doctrine  of  reasonable  doubt,  an 
additional  instruction  must  be  given  where  the 
guilt  of  the  accused  is  sought  to  be  established 
upon  circumstantial  evidence  only,  viz.,  that 
the  proof  must  be  so  clear  and  convincing  as 
to  exclude  every  other  reasonable  hypothesis 
than  that  of  the  guilt  of  the  accused.  Barnard 
V.  State,  88  Tenn.  183,  12  S.  W.  431. 

In  a  criminal  prosecution  for  murder.  In 
which  nothing  is  proved  by  positive  testimony 
save  the  corpus  delicti,  and  all  the  evidence  to 
connect  the  accused  with  the  crime  is  clrcum- 
ptantlal,  it  Is  essential  that  the  jury  be  further 
Instructed  as  to  the  conviction  which  must 
Impress  itself  upon  their  minds,  drawn  by  in- 
ference from  the  circumstances  in  evidence,  be- 
fore they  can  say  that,  beyond  a  reasonable 
doubt,  the  accused  perpetrated  the  act.  Hunt 
V.  State,  7  Tex.  App.  212. 

In  this  immediate  connection,  the  court 
said  further :  "And  It  Is  believed  that  the  ad- 
judged cases  In  our  state  furnish  no  Instance  of 
a  conviction  for  a  grave  felony  upon  circum- 
stantial testimony  alone,  unless  the  charge  of 
the  court  plainly  directed  the  jury  as  to  the 
principles  of  law  which  should  govern  them  in 
reaching  their  conclusion ;  and  we  have  al- 
ready held  it  error  to  refuse  a  charge  of  this 
character  when  asked  in  a  proper  case.  Har- 
rison V.  State,  6  Tex.  App.  42." 

On  the  trial  of  an  indictment  against  two 
brothers  for  murder  the  trial  court  limited  Its 
charge  upon  circumstantial  evidence  to  the  case 
of  one,  thereby  (as  stated  by  the  court  of  ap- 
peals) giving  the  jury  to  understand  that  the 
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26  8.  W.  209;  Bratiell  t.  State,  33  Tex.  Grim. 
Bep.  333,  26  S.  W.  723. 

Neither  the  district  attorney  nor  the 
eourt  should  be  allowed  to  appeal  to  the 
prejudice  of  the  jury,  directly  or  indirectly, 
in  order  to  obtain  a  conviction  in  a  criminal 
ease. 

MoneaUo  ▼.  State,  12  Tex.  App.  171; 
Moore  v.  State,  33  Tex.  Grim.  Rep.  306,  26 
S.  W.  403;  Kirk  T.  State,  35  Tex.  Grim. 
Rep.  224,  32  S.  W.  1045;  Crow  v.  State,  33 
Tex.  Grim.  Rep.  264,  26  S.  W.  209. 

The  court  is  not  allowed  in  this  state,  and 
is  expressly  prohibited  by  the  statute,  from 
either  directly  or  indirectly  expressing  or 
intimating  an  opinion  as  to  the  guilt  of  the 


defendant  in  a  criminal  case  being  tried  be- 
fore it. 

Ihid. 

In  a  criminal  case  the  judge  should  so 
construct  his  charge  as  to  place  the  burden 
of  proof  on  the  state. 

Philhrick  v.  State,  2  Tex.  App.  617. 

Mr.  Robert  A.  Jolm  for  appellee. 

Brooks*  J.,  delivered  the  opinion  of  the 
court: 

Appellant,  Lee  Reason,  was  charged  by  in- 
dictment with  burglarizing  a  bouse  occupied 
and  controlled  by  Paul  Schucht  with  the 
intent  to  commit  the  crime  of  theft,  and 
that  he  did  fraudulently  take  15  bushels  of 
com,  of  the  value  of  $6.    His  trial  resulted 


of  the  other  did  not  depend  wholly  upon 
that  character  of  evidence,  but  was  supported, 
in  part  at  least,  by  direct  evidence.  This  was 
held  to  be  error,  as  the  charge  upon  circum- 
stantial evidence  should  have  been  made  ap- 
plicable to  the  case  of  the  one  as  well  as  to  that 
of  the  other.  It  was  a  part  of  the  law  of 
both  cases,  and  its  omission  from  the  charge 
has  been  repeatedly  held  to  be  error  for  which 
the  Judgment  must  be  reversed,  although  such 
error  was  not  excepted  to  at  the  trial.  Conner 
V.  Bute,  17  Tex.  App.  1. 

Upon  an  appeal  from  a  conviction  for  man- 
slaughter the  court  said  that  it  was  a  case 
clearly  of  circumstantial  evidence,  and  the  trial 
court  should  have  charged  the  law  applicable 
to  such  a  case,  and  a  failure  to  do  so  was 
fundamental  error,  and  the  conviction  was  re- 
versed.    Biley  V.  State,  20  Tex.  App.  106. 

2.  Larceny. 

In  the  following  cases  the  rule  has  been  ap- 
plied in  trials  for  larceny. 

On  a  trial  for  larceny,  where  all  the  evidence 
as  to  the  accused  was  circumstantial,  and  the 
court,  when  requested  by  the  counsel  for  the 
accused  to  charge  the  law  of  circumstantial 
evidence,  refused  to  do  so,  and  stated  in  the 
presence  and  hearing  of  the  Jury  that  he  did 
not  think  that  was  In  the  case,  this  was  held 
to  be  error,  and  a  conviction  was  reversed. 
Hart  V.  State,  97  Ga.  866,  28  S.  B.  831. 

On  a  trial  for  larceny  the  evidence  on  be- 
half of  the  state,  tending  to  prove  the  appel- 
lant's guilt,  was  all  circumstantial,  there  be- 
ing no  direct  evidence  of  such  guilt,  and  the 
court  having  refused  a  request  for  an  instruc- 
tion as  to  the  effect  of  circumstantial  evidence, 
— ^that  It  was  a  case  where  the  state  sought  a 
conviction  on  circumstantial  evidence;  that  the 
accused  was  presumed  to  be  innocent  until  the 
contrary  was  made  to  appear  by  the  evidence ; 
and  that,  in  order  to  convict,  the  circumstances 
must  be  so  strong  as  to  exclude  every  other 
reasonable  hypothesis,  except  that  of  the  de- 
fendant's guilt, — this  was  held  to  be  error  for 
which  a  conviction  was  reversed.  Wantland 
V.  State,  145  Ind.  38,  43  N.  B.  931. 

On  a  trial  for  larceny,  where  there  was  no 
direct  or  positive  evidence  of  the  guilt  of  the 
accused,  a  refusal  to  Instruct  the  jury  that, 
before  they  could  convict  upon  circumstantial 
evidence  alone,  the  circumstances  should  be 
such  as  to  exclude  every  other  reasonable  hy- 
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pothesis  than  that  of  the  defendant's  guilt,  Is 
error  for  which  a  conviction  will  be  reversed. 
Turner  v.  State,  4  Lea,  207. 

On  a  trial  for  larceny,  where  it  became  nec- 
essary for  the  jury  to  determine  from  the  evi- 
dence that  the  animals  charged  to  have  been 
stolen  from  the  alleged  owner  were  taken  in  a 
particular  county,  the  evidence  on  this  ques- 
tion  being  purely  circumstantial,  it  was  neces- 
sary for  the  judge  to  give  to  the  Jury  an  ap- 
propriate charge  on  circumstantial  evidence, 
and  the  failure  to  do  so  was  reversible  error. 
Lindley  v.  State,  8  Tex.  App.  445. 

Where,  on  a  trial  for  larceny,  the  evidence — 
apart  from  that  establishing  the  corpus  delicti, 
which  was  of  a  positive  character — tended  to 
the  establishment  of  independent  facts,  from 
which  the  guilt  of  the  accused  must  have  been 
inferred,  it  was  held  that  such  evidence,  in  so 
far  as  it  tended  to  fix  guilt  upon  the  accused, 
was  wholly  circumstantial,  and  the  instruc- 
tion requested  by  him  as  to  the  force  and  effect 
of  such  evidence  was  pertinent  to  the  case,  and 
should  have  been  given.  Bckert  v.  State,  9 
Tex.  App.  105. 

Where  the  court  in  a  case  of  theft  gave  two 
charges  to  the  Jury,  the  first  of  which  was  that 
the  law  prescribes  no  rule  for  the  kind  or 
amount  of  testimony  other  than  that  it  must  be 
suiBcient  fully  to  satisfy  the  Jury  of  the  ex- 
istence of  every  fact  necessary  to  constitute 
the  guilt  of  the  accused  beyond  a  reasonable 
doubt;  and  the  second  instruction  was  that, 
unless  the  Jury  were  satisfied  of  the  existence 
of  all  the  facts  necessary  to  the  guilt  of  the 
defendant,  they  would  find  him  not  guilty, 
— these  were  held  to  be  defective  and  Insufficient 
as  a  charge  on  circumstantial  evidence,  in  that 
they  failed  to  call  attention  to  the  subject  at 
all,  or  to  meet  the  requisites  of  any  charges  on 
the  subject  which  had  been  approved  in  terms 
by  either  the  supreme  court  or  the  court  of  ap 
peals ;  but  more  particularly  In  that  the  chargo 
failed  to  instruct  the  jury  that  the  facts 
proved,  from  which  the  defendant's  guilt  was 
to  be  inferred,  must  not  only  be  consistent  with 
his  guilt,  but  tbey  must  also  be  incapable  of 
any  other  conclusion  than  the  single  one  of 
his  guilt.  Barr  v.  State,  10  Tex.  App.  507. 
In  this  case  the  court  said  that,  in  the  opinion 
of  the  court,  neither  Taylor  v.  State,  9  Tex. 
App.  100,  nor  Brown  v.  State,  23  Tex.  195,  de- 
cided the  question  whether  or  not  a  charge  on 
circumstantial  evidence  should  be  given  in  a 
proper  case,  as  a  part  of  the  law  of  the  cas*'. 
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in  his  conviction,  and  his  punishment  as- 
sessed at  confinement  in  the  penitentiary  for 
a  term  of  two  years. 

This  is  the  second  appeal  {Beaaon  t. 
State,  2  Tex.  Ct.  Rep.  921,  63  S.  W.  633), 
and  is  a  companion  case  to  Murmutt  v. 
State,  now  pending,  involving  substantially 
the  same  issues.  The  record  contains  eight 
bills  of  exception.  The  bills  will  be  treated 
seriatim. 

1.  The  facts  show  that  the  burglary  com- 
mitted and  the  theft  which  was  consumma- 
ted in  its  perpetration  occurred  some  time 
between  12  o'clock  noon  of  February  24th, 
and  12  o'clock  of  February  25,  1901,  being 
Sunday  and  Monday,  respectively.  Appellant 
was  arrested  on  Tuesday,  February  26th, 
about  11  o'clock.     When  arrested  he  was  in 


company  with  his  codefendant,  Murmutt. 
This  arrest  was  upon  a  charge  by  informa- 
tion and  complaint  of  theft  of  the  com  from 
the  houBe  alleged  to  have  been  burglarized. 
On  Thursday,  February  28th,  appellant  duly 
entered  his  plea  of  guilty  to  the  offense  of 
theft  in  the  county  court  of  Clay  county, 
and  a  judgment  was  on  that  day  entered  ad- 
judging him  guilty,  assessing  his  punish- 
ment at  a  fine  of  $25  and  ten  days'  imprison- 
ment in  the  county  jail.  Subsequent  to  this 
judgment  appellant  was  arrested,  charged 
with  burglarizing  the  said  house,  and  waa 
indicted  by  the  grand  jury  of  Clay  county 
on  March  19,  1901.  Upon  the  trial  of  this 
case  the  state  introduced  the  complaint  and 
information  and  the  judgment  upon  his  plea 
of  guilty  in  the  theft  case,  to  the  introduc- 


And  yet  in  at  least  two  cases  (Vaughn  v.  State, 
17  Tez.  App.  562,  and  Wright  v.  State,  18  Tex. 
App.  358)  Brown's  Case  has  been  cited  as  an 
authority  that  in  a  criminal  case,  where  all 
the  evidence  is  circumstantial,  a  failure  to 
charge  on  the  law  of  that  kind  of  evidence  is 
a  fatal  error. 

And  in  Thomas  v.  State,  18  Tex.  App.  493, 
the  court  said,  In  reversing  a  Judgment  of  con- 
viction because  the  charge  did  not  present  the 
law  of  the  case:  ''Appellant  was  convicted  In 
this  case  upon  evidence  wholly  circumstantial. 
A  rule  of  practice,  settled  in  this  state  by  de- 
cisions which  have  been  iterated  and  reiter- 
ated, is  that,  where  the  inculpatory  evidence  Is 
purely  circumstantial,  the  charge  of  the  court 
must  expound  to  the  Jury  the  nature  and  con- 
clusiveness of  that  character  of  evidence,  to 
warrant  a  conviction  upon  It.  It  is  part  of  the 
law  applicable  to  the  case,  and  cannot  be  omit- 
ted from  the  charge  without  causing  error 
fatal  to  the  conviction." 

And  in  Lee  v.  State,  14  Tex.  App.  266,  the 
court  said:  "This  is  a  case  in  which  the  evi- 
dence adduced  on  the  trial  to  establish  the 
guilt  of  the  defendant  was  all  circumstantial. 
There  was  no  direct  evidence  proving  that  she 
committed  the  theft.  Such  being  the  charac- 
ter of  the  evidence.  It  was  incumbent  upon  the 
trial  judge  to  instruct  the  Jury  on  the  legal 
principles  having  relation  to  that  kind  of  evi- 
dence. ...  In  this  case  the  court  failed 
to  charge  the  Jury  upon  this  subject,  and  there- 
fore failed  to  charge  the  law  applicable  to  the 
case,  as  has  been  well  settled  by  the  repeated 
decisions  of  the  supreme  court  and  of  this 
court." 

Upon  an  appeal  from  a  conviction  for  the 
theft  of  a  horse,  where  the  trial  court  had 
neglecte<l  to  charge  upon  the  law  of  circum- 
stantial evidence,  the  court,  in  reversing  the 
Judgment  of  conviction,  said :  "We  are  of  the 
opinion  that  the  evidence  upon  which  the  ap- 
pellant was  convicted  is  purely  circumstantial ; 
and  that,  therefore,  the  trial  Judge  should  have 
charged  the  Jury  the  law  applicable  to  such  a 
case."     Faulkner  v.  State,   15  Tex.  App.   115. 

On  the  trial  of  a  prosecution  for  cattle  steal- 
ing, where  the  evidence  consisted  mainly  In 
facts  which  with  more  or  less  cogency  tended 
to  connect  the  accused  with  the  killing  of  the 
animal  in  question,  and  some  freshly  butchered 
beef  was  found  at  their  house,  and  there  was 
a  statement  of  one  of  the  accused  which  tended 
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to  show  his  knowledge  of  the  killing  of  the 
animal;  but  no  witness  saw  the  animal  killed 
and  no  witness  undertook  to  testify  that  the 
accused  were  ever  in  charge  of  the  animal,  or 
had  possession  of  It,  or  were  connected  with 
the  killing,  otherwise  than  as  stated, — it  waa 
held  that,  under  this  state  of  the  case,  a  charge 
of  the  law  applicable  to  a  case  of  circumstan- 
tial evidence  was  demanded.  Lopes  v.  State 
(Tex.  Crlm.  App.)  40  S.  W.  696. 

A  charge  that  "theft  may  be  established  Iff 
circumstances — if  the  circumstances  are  suffi- 
cient to  establish  it  beyond  a  reasonable  doubt — 
that  the  defendant  on  trial,  and  no  other  per- 
son, took  the  same.  If  taken,  from  the  posses- 
sion of  the  owner,"  Is  tantamount  to  no  charge 
on  circumstantial  evidence;  and  the  refusal  to 
make.  In  addition  thereto,  a  charge  which  cor- 
rectly states  the  law  on  the  subject.  Is  error 
for  which  a  conviction  will  be  reversed.  Davis 
V.  State  (Tex.  Crlm.  App.)  54  S.  W.  688. 

On  a  trial  for  hog  stealing,  where  the  de- 
fense was  that  the  accused  took  up  several 
head  of  hogs  that  had  been  getting  Into  his 
com  fleld,  and  they  all  got  out  but  two,  which 
he  concluded  to  kill  and  appropriate,  his  de- 
fense being  that  he  took  up  the  entire  bunch  of 
hogs  for  an  Innocent  purpose,  i.  e.,  to  keep 
them  out  of  his  fleld,  and  that  he  subsequently 
formed  the  intent  to  kill  and  appropriate  them, 
which  he  did;  and  the  trial  court  refused  to 
charge  on  circumstantial  evidence,— on  appeal 
from  a  conviction,  the  court  said  that,  while 
there  was  some  testimony  on  the  part  of  the 
defendant  In  reference  to  his  taking  the  hogs. 
It  was  not  of  the  character  of  taking  relied  up- 
on by  the  state  for  a  conviction,  and  so  the 
state's  case  depended  mainly  on  circumstantial 
evidence,  and  a  charge  on  that  subject  should 
have  been  given.  Veasly  v.  State  (Tex.  Crlm. 
App.)   85  S.  W.  274. 

In  each  of  the  following  cases  It  Is  decided 
that  on  a  trial  for  larceny,  where  there  Is  no 
direct  evidence  of  the  taking,  or  where  all  the 
evidence  Is  circumstantial,  an  instruction  on 
the  law  of  circumstantial  evidence  is  essential ; 
and  that  a  failure  so  to  Instruct  the  Jury  Is 
error,  for  which  a  Judgment  of  conviction  will 
be  reversed :  Wyers  v.  State,  18  Tex.  App.  67 ; 
Harris  v.  State,  13  Tex.  App.  309 ;  Montgomery 
V.  State,  18  Tex.  App.  669;  Cook  v.  State,  14 
Tex.  App.  96;  Garcia  v.  State,  15  Tex.  An?. 
120;  liowell  v.  State,  16  Tex.  App.  93;  Allen 
V.  State,  16  Tex.  App.  237;  Kenneda  y.  States 


1002. 


BxABON  ▼.  State. 


197 


tion  of  which  appelhint  objected  as  shown 
by  his  first  bill  of  ezceptioos.  This  evi- 
dence was  admissible.  The  facts  clearly 
show  that  the  plea  was  entered  for  the  iden- 
tical theft  that  is  alleged  in  the  indictment 
in  this  case,  it  being  alleged  in  this  case  as 
one  of  the  elements  of  burglary.  The  objec- 
tion that  appellant  was  not  admonished  will 
not  apply  to  a  judicial  confession  in  the 
nature  of  a  plea  of  guilty  in  a  misdemeanor, 
but  only  applies  to  felonies.  Johnson  v. 
State,  39  Tex.  Crlm.  Bep.  625,  48  S.  W.  70; 
Berliner  v.  State,  6  Tex.  App.  181.  We  are 
now  discussing  only  its  admissibility.  The 
legal  effect  of  said  plea  of  guilty  and  its 
probative  force  will  be  discussed  later. 

2.  Bills  of  exception  Nos.  1  and  2  com- 
plain that  the  court  erred  in  permitting  the 


witness  Paul  Schucht  to  give  his  opinion  as 
to  whether  a  man  could  step  in  at  the  south 
window  of  the  west  room  of  the  house  al- 
leged to  have  been  burglarized  without  rais- 
ing it,  and  his  opinion  as  to  whether  or  not 
the  door  could  have  been  opened  by  stock 
that  were  in  the  inclosure  wheve  the  house 
was  situated,  his  opinion  as  to  the  latter  be- 
ing based  upon  the  fact  that  there  was  no 
evidence  of  stock  being  near  the  entrance  in 
question.  These  two  questions  will  be  thor- 
oughly discussed  in  the  Murmutt  Case  (Tex. 
Crim.  App.)  67  S.  W.  508. 

3.  Bills  Nos.  3,  4,  5,  and  6  all  involve  the 
same  subject-matter.  A  synopsis  of  the  bills 
may  be  stated.  In  bill  No.  4  an  exception 
was  taken  to  the  following  remarks  of  the 
district  attorney:     ''The  facts  in  this  case 


16  Tex.  App.  258 ;  Cooper  v.  State,  16  Tex.  App. 
841;  Schindler  v.  SUte,  17  Tex.  App.  408; 
Mathews  v.  State,  17  Tex.  Appw  472 ;  Vaughn  v. 
Stale,  17  Tex.  App.  662;  Dupree  v.  State,  17 
Tex.  App.  591 ;  Murphy  v.  State,  17  Tex.  App. 
645;  Wright  v.  State,  18  Tex.  App.  368; 
Bamires  v.  State,  20  Tex.  App.  133;  Crowell 
V.  State,  24  Tex.  Appw  404,  6  S.  W.  318 ;  Fuller 
V.  State,  24  Tex.  App.  596,  7  S.  W.  330; 
Guajardo  v.  State,  24  Tex.  App.  603,  7  S.  W. 
331 ;  Wlllard  v.  State,  26  Tex.  App.  126,  9  S. 
W.  868:  Arlsmendls  v.  State,  41  Tex.  Crlm. 
Rep.  874,  54  S.  W.  699,  41  Tex.  Crim.  Rep.  378. 
64  S.  W.  601 ;  Scott  v.  State  (Tex.  App.)  12  S. 
W.  504:  Deaton  v.  State  (Tex.  App.)  13  S.  W. 
1009:  Bennett  v.  State  (Tex.  App.)  15  S.  W. 
405;  Poston  v.  State  (Tex.  Crim.  App.)  35  S. 
W.  656;  Stewart  v.  State  (Tex.  Crlm.  App.) 
77  S.  W.  791. 

See  also  Ray  v.  State,  13  Tex.  App.  61 ;  and 
Flores  v.  State,  13  Tex.  App.  665,  infra,  VII. 

8.  Burglary, 

Where,  on  a  trial  for  burglary,  the  defendant 
requested  the  trial  court  to  charge  that  the  evi- 
dence against  the  defendant  was  purely  cir- 
cumstantial; and  that  his  Innocence  must  be 
presumed  until  the  case  against  him  is  prored 
In  all  its  material  circumstances  heyond  a  rea- 
sonahle  doubt;  and  that  to  find  him  guilty  as 
charged  the  evidence  must  be  so  strong  and 
cogent  as  to  show  his  guilt  to  a  moral  certain- 
ty ;  and,  unless  it  is  established,  the  Jury  must 
find  him  not  guilty,  which  request  was  refused, 
— this  was  held  to  be  error,  the  record  showing 
that  the  evidence  against  the  accused  was  pure- 
ly circumstantial.  Gilmore  v.  State,  99  Ala. 
154,  13  So.  536. 

Upon  a  trial  for  burglary,  where  there  was 
no  contest  at  the  trial  as  to  the  corpus  delicti, 
and  the  inculpatory  evidence  tending  to  Identi- 
fy the  accused  as  the  guilty  party  was  wholly 
circumstantial,  and  the  jury,  after  remaining 
out  from  twelve  to  twenty  hours,  returned  and 
requested  the  court  for  a  further  charge  in  ref- 
erence to  circumstantial  testimony,  in  response 
to  which  the  court  said,  among  other  things; 
*^his  case  is  not  founded  entirely  upon  circum- 
stantial testimony.  There  is  both  positive  and 
circumstantial  testimony,** — the  Jury  must 
have  understood  this  to  mean  that  there  was 
some  direct  evidence  to  connect  the  accused 
with  the  offense  charged.  The  charge  was  held 
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to  be  erroneous,  and  the  Judgment  of  conviction 
reversed.  Simmons  v.  State,  85  Ga.  224,  11 
S.  B.  555. 

On  a  trial  for  burglary,  when  the  evidence 
Is  entirely  circumstantial,  the  Jury  should  not 
be  given  a  loose  rein,  but  should  have  careful 
direction  as  to  the  quantum  of  proof  necessary 
to  Justify  a  conviction.  State  v.  Brady,  121 
Iowa,  661,  91  N.  W.  801. 

Where  the  evidence  on  a  trial  for  burglary 
is  wholly  circumstantial,  the  Jury  should  be  In- 
structed as  to  the  nature  and  conclusiveness  of 
that  character  of  testimony  to  warrant  a  con- 
viction upon  it.  Struckman  v.  State,  7  Tex. 
App.  581. 

And  in  Black  v.  State,  18  Tex.  App.  124,  a  tri- 
al for  burglary,  the  court,  after  holding  that 
the  charge  was  objectionable  for  another  rea- 
son, said :  "Another  fatal  objection  to  the  buffl- 
ciency  of  the  charge  of  the  court  is  that  it  omits 
entirely  to  give  the  Jury  any  Instructions  with 
regard  to  circumstantial  evidence.  The  case 
was  one  wholly  of  circumstantial  evidence,  and 
the  Jury  should  have  been  properly  Instructed, 
with  regard  to  the  rules  pertaining  to  that 
character  of  testimony." 

Where,  upon  a  trial  for  burglary,  the  accused 
(who  was  a  boy,  in  regard  to  whom  there  was  a 
question  whether  he  would  have  sense  enough 
to  know  right  from  wrong),  after  a  witness 
had  stated  to  him  that  he  knew  all  about  It, 
and  he  might  as  well  own  up,  as  he  had  been 
seen  In  the  store,  and  tell  all  abr  it  It,  went  off, 
and  in  a  short  while  returned  with  a  pistol  that 
had  been  taken  from  the  store  at  the  time,  and 
delivered  it  to  the  witness ;  but  the  witness  did 
not  say  that  the  accused  confessed  to  him  that 
he  committed  the  burglary, — while  his  bringing 
the  pistol  was  a  very  strong  circumstance  of 
guilt,  yet,  not  being  accompanied  by  a  direct 
confession,  it  was  only  a  circumstance;  and, 
such  being  the  character  of  the  testimony,  it 
was  the  duty  of  the  court  to  charge  the 
law  relative  to  that  character  of  testimony ; 
and,  as  this  was  not  done,  the  Judgment  was 
reversed.     Parker  v.  State,  20  Tex.  App.  451. 

On  appeal  from  a  conviction  for  burglary, 
it  appeared  that  Just  prior  to  the  arrest  of  the 
accused  he  made  conflicting  statements  as  to 
his  right  of  possession  of  the  property  stolen, 
which  he  had  undertaken  to  pawn  on  the  day 
following  the  burglary.  Such  statements  were 
made  to  the  pawnbroker  and  the  officer  who 
arrested  him.    He  introduced  evidence  to  prove 
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are  ao  clear  that  you  can't  have  a  reason- 
able doubt  as  to  the  defendant's  guilt;  and, 
if  you  do  not  convict  this  defendant,  we  had 
just  as  well  tear  down  our  courthouses,  and 
stop  paying  our  officers  salaries  to  try  to 
enforce  the  law.  The  grand  jury  has  done 
all  that  they  could  do.  I  have  prosecuted 
this  case  with  all  my  might,  and  the  officers 
of  the  court  have  done  all  that  they  could 
do ;  and  His  Honor,  the  judge  on  the  bench, 
is  not  going  to  help  turn  a  guilty  man  loose. 
He  is  not  that  kind  of  a  man  that  would 
let  a  criminal  go  free.  It  is  true  that,  if  the 
jury  return  a  verdict  of  not  guilty,  the  case 
will  be  ended ;  and,  if  this  court  thinks  this 
defendant  is  not  guilty,  the  jury  should  not 
think  that  he  would  sit  there  and  let  him 
be  convicted.    He  is  not  made  of  that  kind 


of  stuff.  If  a  defendant  is  not  guilty,  there 
is  no  danger  of  his  being  convicted,  because 
there  are  too  many  courts  for  this  case  to  go 
through  for  an  innocent  man  to  be  convicted 
in  the  courts  of  Texas."  The  bill  shows  that 
this  argument  was  made  in  reply  to  the  fol- 
lowing argument  of  defendant's  counsel, 
which  is  quoted,  as  follows:  "Gentlemen  of 
the  jur>%  I  am  now  about  to  close  this  case. 
You  see  from  evidence  there  have  been  sev- 
eral trials  in  this  cause,  which  is  indicative 
of  the  fact  that  there  is  something  wrong 
about  this  matter,  and  illustrates  the  adage 
that  'a  thing  is  never  settled  until  it  is  set- 
tled right.'  Therefore,  gentlemen  of  the 
jury,  I  hope  you  will  settle  this  case  right, 
and  end  it  by  returning  a  verdict  of  not 


an  alibi,  and  also  In  support  of  one  of  his  state- 
mtnts. — that  he  obtained  the  property  from  an- 
other party.  It  was  urged  for  reversal  that 
the  trial  court  had  failed  to  charge  the  law  ap- 
plicable to  a  case  dependent  upon  clrcumstan- 
ttal  evidence,  and  the  court  held  that  the 
charge  should  have  been  given.  Bobertson  v. 
State  (Tex.  Crim.  App.)  20  S.  W.  728. 

In  Gonzales  v.  State,  12  Tex.  App.  667,  a  tri- 
al for  burglary,  the  court  said :  *'We  And  but  a 
single  error  in  the  proceedings  of  which  defend- 
ant can  Justly  complain.  The  evidence  against 
him  was  entirely  circumstantial.  It  Is  well 
settled  that,  when  the  Inculpatory  evidence 
In  a  case  is  purely  circumstantial,  the  charge 
of  the  court  must  expound  to  the  jury  the  na- 
ture and  conclusiveness  of  that  character  of 
testimony,  to  warrant  a  conviction  upon  It.  It 
Is  a  part  of  the  law  applicable  to  the  case,  and 
cannot  be  omitted  from  the  charge  without  caus- 
ing error  fatal  to  the  conviction.  ...  In 
this  case  the  court  wholly  failed  to  Instruct  the 
Jury  In  regard  to  circumstantial  evidence,  which 
error  was  properly  complained  of  by  defendant 
In  a  bill  of  exceptions,  and  also  in  his  motion 
for  a  new  trial.*' 

4.  Other  orim€$. 

In  Daniels  v.  State  (Tex.  App.)  14  8.  W.  395, 
the  court  said :  "In  tbe  statement  of  facts  we 
And  no  direct  evidence  that  defendant,  by  a 
promise  to  marry  the  female,  seduced  and  had 
carnal  knowledge  of  her.  Penal  Code,  art. 
814.  That  he  promised  to  marry  her  Is  proved 
only  by  the  circumstance  that  he  asked  her 
mother*s  permission  to  do  so.  He  never  told 
anyone  that  he  promised  to  marry  her ;  nor  did 
any  witness  testify  that  he  made  such  a  prom- 
ise. No  one  testified  that  he  ever  had  carnal 
knowledge  of  her,  and.  If  he  did  have  such  car- 
nal knowledge.  It  does  not  appear,  at  least  by  di- 
rect evidence,  whether  it  was  before  or  after  he 
had  made  such  promise.  We  regard  the  case 
as  one  of  circumstantial  evidence  only,  and  to 
our  minds  the  circumstances  are  of  a  weak  and 
Inconclusive  character.  Such  being  the  charac- 
ter of  the  evidence.  It  was  material  and  funda- 
mental error  to  omit  to  Instruct  the  Jury  In  the 
charge  as  to  the  rules  of  law  applicable  to  such 
evidence.*' 

Where  one  was  Indicted  for  making  a  false 
Instrument,  but  there  was  no  charge  of  utter- 
ing the  same,  and  the  evidence  Is  direct  and 
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positive  as  to  che  passing,  but  is  only  circum- 
stantial as  to  the  making  thereof,  which  Is 
the  crime  with  which  the  accused  is  charged,  a 
failure  to  charge  on  circumstantial  evidence  Is 
fatal,  and  a  Judgment  of  conviction  will  be  re- 
versed. Uanks  v.  State  (Tex.  CrIm.  App.)  06 
S.  W.  922. 

b.  Po9B€B8ion  of  stolen  propertjf. 

The  finding  of  property  that  has  been  stolen 
in  the  possession  of  the  accused,  which  posses- 
sion he  does  not  satisfactorily  excuse,  explain 
or  account  for,  or  does  so  untruthfully,  has  been 
held  to  be  prima  facie  evidence  that  he  com- 
mitted the  larceny ;  but  the  single  possession  of 
such  property,  shown  In  the  accused,  Is  only  a 
circumstance  tending  to  prove  his  guilt,  and 
which,  without  any  positive  proof  as  to  the 
taking,  renders  the  case  one  wholly  depending 
upon  circumstantial  evidence,  and  a  failure  of 
the  court  to  charge  upon  the  subject  is  error; 
and  the  cases  In  this  subdivision  are  those 
which,  under  varying  circumstances,  point  out 
this  rulf*. 

In  Gablick  v.  People,  40  Mich.  292,  the  court. 
In  holding  that  the  accused,  on  a  trial  for 
larceny,  was  entitled  to  an  Instruction  that  the 
fact  of  possession  of  stolen  property,  standing 
alone  and  unconnected  with  any  other  circum- 
stance, afforded  but  slight  presumption  of  guilt, 
for  the  real  criminal  may  have  artfully  placed 
the  liroperty  In  the  possession,  or  on  the  prem- 
ises, of  an  Innocent  person,  said  that,  while  It 
was  perfectly  true  that  the  Jury  must  Judge  of 
the  proper  weight  of  the  evidence,  yet,  when 
evidence  was  laid  before  them  which  only  In- 
directly tended  to  raise  an  Inference  of  guilt, 
and  the  Importance  of  which  must  depend  al- 
together upon  circumstances,  it  was  the  right 
of  the  accused  to  have  the  Jury  Instructed  how 
those  circumstances  bore  upon  the  presumption 
of  guilt. 

On  a  trial  for  theft,  the  court  said  that  the 
case  against  the  defendant — that  Is,  his  com- 
plicity with  the  taking  of  the  stolen  animal — 
was  one  wholly  of  a  circumstantial  character, 
as  no  witness  testified  to  having  seen  him  take 
the  animal,  and  his  first  connection  with  It.  as 
disclosed,  was  In  his  pasture  after  It  had  been 
taken  from  Its  accustomed  range  by  someone: 
that  he  was  the  party  who  took  it,  therefore, 
was  a  fact  derivable  alone  from  other  circum- 
stances;  and   It  was  plainly   the  duty  oC  the 
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guil^;'  tliat  a  yerdict  of  not  guilty  in  a 
criminal  ease  is  so  authoritative  that  it  can- 
not be  gainsaid  by  any  power  in  this  state; 
that  it  is  the  highest  and  most  binding  pro- 
ceeding in  such  a  case."  In  bill  No.  6  the 
language  complained  of,  as  used  by  the  dis- 
trict attorney,  is  as  follows:  "The  state  has 
proved  that  defendant  stole  the  com  men- 
tioned in  the  indictment  by  his  plea  of 
guilty.  Do  you  believe  that  such  a  man 
as  Judge  Allen,  your  county  judge,  would  let 
a  man  plead  guilty  that  was  not  guilty  and 
did  not  want  to  plead  T  You  know  that  he 
would  not.  There  is  no  circumstantial  evi- 
dence in  this  case.  The  old  court  decided 
that  when  a  man  confessed  his  crime  it  was 
positive  evidence,  notwithstanding  the  fact 
that  a  little  2x4  court  has  since  decided  to 


the  contrary.  And  I  will  say  to  you,  gentle- 
men, you  have  positive  evidence  in  this  case, 
although  the  court  may  think  it  the  safest  to 
give  you  in  charge  the  rule  governing  cir- 
cumstantial evidence."  And  in  bill  No.  6, 
the  following  language,  used  by  the  district 
attorney  and  the  court,  is  complained  of: 
"The  district  attorney,  in  his  argument  be- 
fore the  court  and  jury,  stated  to  the  court, 
in  the  presence  and  hearing  of  the  jury,  and 
read  an  authority  to  the  court,  to  the  effect 
that,  where  a  defendant  had  confessed  his 
guilt,  that  a  charge  on  circumstantial  evi- 
dence should  not  be  given;,  and  that  the 
rule  of  circumstantial  evidence  should  not 
be  given  in  this  case,  because  this  defendant 
had  confessed  the  crime.  And  the  court 
thereupon  remarked,  in  the  presenee  and 


court,  under  the  facts  of  the  case,  to  charge 
the  Jury  with  regard  to  circumstantial  evi- 
dence; and  the  convinctlon  was  reversed. 
White  V.  State,  18  Tex.  App.  67. 

In  Sullivan  v.  State,  18  Tex.  App.  628,  the 
court  said:  **The  learned  trial  Judge,  and  like- 
wise the  assistant  attorney  general,  appear  to 
entertain  the  view  that  evidence  which  proves 
that  the  defendant  was  found  in  possession  of 
property  recently  stolen,  and  of  which  posses- 
sion he  gives  no  reasonable  explanation,  is 
positive  and  direct  evidence  that  he  committed 
the  theft  of  such  property;  and  that  in  such 
case  a  charge  upon  the  rules  governing  cir- 
cumstantial evidence  Is  not  required.  We  have 
always  understood,  and  still  understand,  such 
evidence  to  he  purely  circumstantial,  when  re 
garded  as  evidence  to  prove  the  guilt  of  the  de- 
fendant. Such  is  the  character  of  evidence 
in  this  case,  and  the  court  failed  to  Instruct 
the  Jury  in  the  rules  governing  in  such  cases; 
for  which  error  the  Judgment  is  reversed  and 
the  cause  remanded." 

Where  one  was  convicted  of  the  theft  of  a 
horse,  and  was  seen  in  possession  of  the  stolen 
animal  about  the  time  It  was  missed,  but  25 
miles  distant  from  its  range,  no  one  seeing  him 
take  It  from  Its  range;  and  he  did  not  confess 
to  anyone  that  he  had  taken  It,  although  his 
possession  of  the  same,  and  his  conduct  In 
relation  thereto,  and  all  the  other  fScts  In  the 
case  sufficiently  and  cogently  established  his 
guUt  of  the  theft;  still  all  this  evidence  was 
circumstantial  and  none  of  It  was  direct  and 
positive, — the  court,  on  appeal,  said :  "We  have 
no  Idea  that  the  required  instruction,  which 
the  court  failed  to  give  the  Jury,  would  have 
affected  the  result  of  the  trial  had  it  been  given 
but  the  law  required  that  such  instruction 
should  be  given,  and  we  have  no  discretion  in 
the  matter;"  and  the  Judgment,  for  that  rea- 
son alone,  was  reversed.  Counts  v.  State,  19 
Tex.  App.  460. 

Recent  possession  is  not  positive  evidence  of 
theft;  It  is  but  a  circumstance  tending  to  es- 
tablish It.  A  case  dependent,  aion«,  upon 
recent  possession  is  a  case  of  circumstantial 
testimony,  and  the  law  presenting  that  charac- 
ter of  case  should  be  submitted  to  the  Jury ; 
because,  while  under  certain  conditions  recent 
possession  will  support  a  conviction  for  theft. 
it  Is,  In  connection  with  such  other  conditions, 
only  one  of  the  circumstances  from  which  guilt 
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Is  inferred.  Boyd  v.  State,  24  Tex.  App.  670. 
5  Am.  St.  Rep.  908,  6  8.  W.  868. 

Upon  a  trial  for  theft  the  evidence  upon 
which  the  conviction  was  based  was  wholly 
circumstantial  as  to  the  taking  of  the  alleged 
stolen  animal  by  the  accused.  He  claimed  the 
animal  as  his  property,  admitted  that  he  put 
his  brand  upon  it,  but  claimed,  also,  that  he 
had  bought  it,  and  he  never  admitted  the  tak- 
ing; such  being  the  character  of  the  evidence, 
it  was  held  that  the  trial  court  committed  a 
material  error  in  failing  to  charge  the  Jury 
with  respect  to  circumstantial  evidence,  and 
for  this  error  alone  the  Judgment  was  reversed. 
Crowley  v.  State.  26  Tex,  App.  678,  10  S.  W. 
217. 

Possession  of  recently  stolen  property  Is  not 
positive  evidence  of  theft,  but  Is,  at  most,  a  cir- 
cumstance tending  to  establish  theft.  A  case, 
therefore,  depending  slope  upon  the  possession 
of  recently  stolen  property  Is  a  case  resting  up- 
on circumstantial  evidence;  and  in  such  case 
the  omission  of  the  trial  court  to  charge  the 
Jury  upon  the  law  of  circumstantial  evidence  Is 
material  error.  Taylor  v.  State,  27  Tex.  App. 
463,  11  S.  W.  462. 

Where,  on  a  trial  for  theft,  there  was  no 
positive  evidence  that  accused  was  the  original 
raker  of  the  horses,  but  the  state  relied  for 
conviction  mainly  upon  the  fact  of  his  posses- 
sion of  them  shortly  after  their  theft,  together 
with  such  other  inculpatory  circumstances  as 
were  adduced  to  show  such  possession  a  guilty 
one,  a  charge  upon  the  law  of  circumstantial 
evidence  should  have  been  given ;  and,  as  It  was 
omitted,  the  Judgment  of  conviction  was  re- 
versed. Hyden  v.  State,  31  Tex.  Crim.  Rep. 
401,  20  S.  W.  764. 

Where,  on  a  trial  for  theft,  the  original  tak- 
ing is  to  be  inferred  from  the  fact  of  subsequent 
possession,  by  the  accused,  of  the  alleged  stolen 
property,  this  is  a  case  of  circumstantial  evi- 
dence, and  a  failure  to  give  a  charge  thereon  to 
the  Jury  will  cause  a  reversal  of  a  Judgment 
of  conviction.  York  v.  State,  42  Tex.  Crim. 
Rep.  528,  61  S.  W.  128. 

Upon  a  trial  for  stealing  a  cow,  the  court  de- 
clined to  charge  as  to  circumstantial  evidence, 
because  the  case  did  not  depend  wholly  upon 
that  character  of  evidence ;  but,  on  appeal  from 
a  conviction,  the  court  said  that  it  differed  with 
the  learned  trial  Judge;  that,  while  there  were 
very  strong  circumstances  to  show  that  the  de- 
fendant had  put  a  cow  In  his  field  within  a  week 
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hearing  of  the  jury:  *I  agree  with  you  in 
your  contention;  but  you  know  the  court 
has  ruled  different  in  this  case,  and  I  can't 
say  whether  I  will  charge  on  circumstantial 
evidence.' "  As  a  rule  of  practice  it  has  been 
uniformly  held  that  an  improper  argument 
— which,  for  the  purpose  of  this  case,  must 
be  conceded — is  not  ground  for  reversal,  un- 
less appellant  not  only  objected  to  the  same 
at  the  time,  but  followed  up  this  objection 
by  requesting  the  court  by  a  charge  in  writ- 
ing to  instruct  the  jury  to  disregard  the 
same;  and  that  this  charge,  so  requested, 
was  refused  by  the  court.  White's  Anno. 
C<5de  Crim.  Proc.  §  766,  and  authorities 
cited.  The  exception  to  this  rule  is  where 
the  argument  is  so  obviously  of  a  character 
that  is  injurious  in  its  nature,  and  such  a 


flagrant  disregard  of  the  rights  of  the  de- 
fendant, that  it  will  be  assumed  a  written 
charge  requested  and  granted  will  not  cure 
the  error.  However,  in  this  case,  the 
crucial  test  is  not  the  impropriety  of  the 
district  attorney  in  his  argument,  but  rather 
the  injury  inflicted  on  appellant  by  the  con- 
duct of  the  learned  judge.  To  better  under- 
stand this,  it  will  be  necessary  to  state  the 
history  of  this  case.  This  was  its  second 
trial,  the  former  trial  being  reversed  by  this 
court  upon  the  sole  ground  that  the  trial 
court  had  failed  to  give  a  charge  upon  cir- 
cumstantial evidence.  The  facts  on  this  ap- 
peal and  upon  the  former  appeal  are  iden- 
tical. If  it  was  a  case  of  circumstantial  evi- 
dence on  the  first  trial,  it  was  likewise  a 
case    of    circumstantial    evidence    on    the 


of  the  time  that  the  stolen  cow  was  missed, 
searched  for,  and  the  beef  and  hide  found  at 
defendant's  hoi!be,  which  was  alleged  to  be  that 
of  the  utolen  animal,  still  the  witness  did  not 
see  and  Identify  the  bide  as  that  of  tbe  animal 
he  had  seen  defendant  drive  up  and  have  turned 
Into  his  field,  but  the  Identity  of  the  animal  was 
wholly  an  Inference  to  be  deduced  from  cir- 
cumstances ;  and  this  rendered  a  charge  on  cir- 
cumstantial evidence  essential.  Smith  v.  State 
(Tex.  App.)   12  S.  W.  869. 

In  Navarrow  v.  State  (Tex.  Appw)  17  S.  W. 
545,  where  the  defendant  had  been  convicted 
of  stealing  a  horse,  the  alleged  owner  testi- 
fied that  the  horse  was  taken  on  the  night  of 
one  day,  or  the  morning  of  the  next,  and  two 
other  witnesses  testified  that  on  one  or  tbe 
other  of  two  days,  at  night,  the  accused  brought 
the  horse  to  their  house,  and  offered  to  sell  one 
of  them  the  horse  on  his  paying  him  a  small 
sum  and  agreeing  to  pay  the  balance  the  next 
day.  when  the  accused  should  deliver  the  horse. 
He  delivered  the  horse  as  agreed,  and  received 
the  deferred  payment,  and  later  gave  them  a 
bill  of  sale.  When  accused  offered  to  sell  the 
horse  the  purchasers  questioned  his  title.  He 
assured  them  that  the  title  was  in  himself; 
that  the  horse  was  his,  and  that  he  had  pur- 
chased it.  It  was  held  that,  under  this  state 
of  the  case,  the  court  should  have  charged  the 
Jury  upon  the  law  of  circumstantial  evidence, 
which  was  not  done,  and  the  failure  so  to 
charpre  constituted  such  error  as  required  a 
reversal. 

On  a  trial  for  hog  stealing  It  appeared  that 
the  hogs  were  taken  perhaps  half  a  mile  or 
more  from  where  they  were  found,  and  the 
accused  was  present  with  others  who  stole 
them,  and,  when  discovered  in  posBcssion  of 
the  hogs,  ran  off  with  the  other  persons.  The 
court  said  that,  if  the  accused  ran  because  of 
his  guilt,  then  his  flight  was  a  cogent  fact 
against  lilm ;  but,  conceding  the  flight,  it  was 
not  positive  evidence  of  the  taking,  as  it  was 
as  consistent  with  receiving  or  guilty  connec- 
tion with  the  transaction  after  tbe  theft  as 
with  the  original  taking;  and  the  trial  court 
committed  reversible  error,  under  the  facts  of 
the  case,  in  failing  to  explain  to  tbe  Jury  the 
rules  governing  cases  depending  purely  upon 
circumstantial  evidence.  Montgomery  v.  State 
(Tex.  Crlm.  App.)   20  S.  W.  020. 

Where,  on  a  trial  for  stealing  a  horse  in  the 
Indian  nation,  and  bringing  it  into  a  county 
69  L.  R.  A. 


where  the  trial  was  had,  it  appeared  that  the 
accused  stated  that  he  had  brought  tbe  horse 
from  the  nation.  It  was  held  that  this  did  not 
relieve  It  from  being  a  case  resting  alone  upon 
circumstantial  evidence,  as  tbe  main  fact  in 
the  case  was  the  theft  of  the  horse  in  the 
nation,  and  not  the  bringing  of-  It  Into  the 
state,  and  there  was  no  positive  proof  that  the 
accused  stole  the  horse,  and  tbe  court  should 
have  given  In  charge  to  the  jury  the  law  ap- 
plicable to  a  case  of  circumstantial  evidence, 
which  it  failed  to  do;  and  tbe  conviction  was 
reversed.  Qreen  v.  State  (Tex.  Crim.  App.) 
34  S.  W.  283. 

Where,  on  a  trial  for  cattle  theft,  there  Is 
no  positive  evidence  of  any  eyewitness  to  the 
original  taking,  and  possession  by  the  accused 
alone  is  relied  upon  to  prove  inferentlally  tbe 
original  fraudulent  taking,  the  trial  court 
should  charge  on  the  law  of  circumstantial 
evidence,  and  a  failure  to  do  so  will  reverse 
the  conviction.  Wallace  v.  State  (Tex.  Crlm. 
App.)  66  S.  W.  1102. 

Where  on  a  trial  for  theft  the  only  evidence 
against  tbe  accused  was  the  possession  of  the 
property  shown  to  have  been  recently  stolen, 
this,  by  the  unbroken  decisions,  is  a  case  of 
circumstantial  evidence,  and  requires  the  court 
to  charge  the  law  applicable  thereto.  Cortes 
V.  State  (Tex.  Crlm.  App.)  74  S.  W.  007. 

See  also  Doucette  v.  State  (Tex.  Crlm.  App.) 
45  S.  W.  800,  Infra,  III.  b,  2,  and  Alderman  v. 
State  (Tex.  Crlm.  App.)  23  S.  W.  686,  infra, 
IX. 

On  trial  for  horse  theft  tbe  defendant  ad- 
mitted the  branding  of  the  stolen  animal,  and 
it  was  proved  that  tbe  animal  was  in  his  pos- 
session, and  these  two  facts  constituted  a  tak- 
ing; and  there  is  no  error  In  failing  to  charge 
upon  the  law  of  circumstantial  evidence. 
Gentry  v.  State,  41  Tex.  Crlm.  Rep.  407,  66 
S.  W.  68. 

See  also  Alderman  v.  State  (Tex.  Crlm.  App.) 
23  S.  W.  686,  infra,  IX. 

III.     When  the  evidence  of  ffuilt  of  accused  ie 
direct. 

a.  By  positive  testimony. 

As  has  been  stated  in  tbe  beginning,  the  ne- 
cessity or  propriety  of  instructing  tbe  Jury  upon 
the  subject  of  circumstantial  evidence  is  ex- 
cluded  wherever  the  testimony  as  to  the  in- 
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second  trial.  The  reluctance  of  the  trial 
judge  on  the  second  trial  to  treat  it  as  a 
case  of  circumstantial  evidence  justifies  this 
court  in  making  a  critical  review  of  that 
proposition,  because,  if  this  court  was  in 
error  in  holding  in  the  first  instance  that  it 
was  a  case  of  circumstantial  evidence,  the 
remarks  made  by  the  trial  judge  on  this 
trial  might  be  rendered  harmless.  The  court 
will  assume,  in  approaching  the  discussion 
of  this  proposition,  that  the  learned  trial 
judge  understood  that  if  the  case  was  one  of 
circumstantial  evidence,  it  was  his  duty  to 
give  the  jury  in  charge  the  law  upon  the 
same.  This  rule  is  so  universal  in  its  ac- 
ceptation, and  has  been  so  repeatedly  an- 
noimced  by  not  only  this  court  but  the 
courts  of  other  jurisdictions,  that  it  would 


be  a  useless  consumption  of  time  and  space 
to  enter  into  its  discussion.  It  is  equally 
as  well  settled  that  a  case  is  not  to  be 
treated  as  a  case  of  circumstantial  evidence 
requiring  a  charge  upon  the  same  where 
some  of  the  material  issues,  incriminating 
and  inculpatory,  rest  solely  upon  that  kind 
of  evidence.  The  distinction  between  cir- 
cumstantial evidence  and  direct  evidence  is 
that  in  the  first  instance  the  facts  apply  di> 
rectly  to  the  factum  probandum,  while  cir- 
cumstantial evidence  is  proof  of  a  minor 
fact,  which,  by  indirection,  logically  and  ra- 
tionally demonstrates  the  factum  proban- 
dum. This  is  illustrated  by  proof  of  recent 
possession  of  stolen  property.  In  such  a 
case,  resting  alone  upon  such  inculpatory 
evidence,  the  eye  of  no  witness  saw  the  thief 


culpatory  fact  Is  direct;  and  the  following 
cases  are  those  wherein  the  proof  was  the  posi- 
tive testimony  of  witnesses. 

1.  Homicide. 

Where  the  conrt,  In  a  criminal  case,  was  re- 
quested to  instruct  the  Jury  that,  although  the 
fftcts  and  circumstances  might  be  strong  enough 
to  prove  beyond  a  reasonable  doubt  every  ma- 
terial link  in  the  chain  of  evidence,  save  one, 
necessary  to  show  the  guilt  of  the  defendant, 
yet,  if  the  jury  had  a  reasonable  doubt,  Issuing 
out  of  the  evidence,  as  to  the  truth  of  this  one 
link,  they  should  acquit  the  defendant,  the 
court.  In  reviewing  a  conviction  for  murder, 
said  that,  apart  from  the  obscurity  Involved  in 
the  truth  charged  as  to  what  was  meant  by 
this  reference  as  to  doubting  the  truth  In  a 
chain  of  evidence,  the  metaphor  was  Inapt  as 
applied  to  the  case,  where  the  evidence  con- 
necting the  defendant  with  the  killing  did  not 
consist  of  a  chain  of  circumstances,  but  was 
direct,  positive,  and  undisputed.  Wilson  v. 
State,  128  Ala.  17,  29  So.  569. 

In  Purvis  V.  State,  71  Miss.  706,  14  So.  268, 
the  court  said  that  some  of  the  instructions 
given  for  the  defendant  might  well  have  been 
refused,  for  the  proof  of  his'  guilt  was  not  de- 
pendent upon  circumstantial  evidence,  but 
rested  upon  the  direct  and  positive  testimony 
of  an  eyewitoess;  that  all  those  instructions, 
therefore,  which  were  predicated  on  the  weight 
to  be  given  to  circumstantial  evidence  might 
well  have  been  refused,  and  that  those  of  the 
same  character  which  were  denied  were  proper- 
ly denied. 

The  report  only  shows  that  the  conviction 
was  for  a  capital  offense,  but  the  particular 
offense  is  not  stated. 

In  State  v.  Robinson,  117  Mo.  649,  23  S.  W. 
1066,  a  conviction  of  murder,  where  it  was 
claimed,  upon  the  authority  of  State  v.  Moxley, 
102  Mo.  374,  14  S.  W.  969,  15  S.  W,  656,  «ttpro, 
II.,  a,  1,  that  an  Instruction  such  as  was  held 
to  be  necessary  in  that  case,  should  have  been 
given,  the  court  said  that  such  an  Instruction 
was  Inapplicable  to  the  facts  in  this  case,  be- 
cause here,  although  there  was  some  circum- 
stantial evidence  which  strongly  corroborated 
the  confession  of  the  accused,  yet  the  whole 
was  positive  testimony,  and  a  charge  as  to  the 
circumstantial  evidence  was  unnecessary. 

In  State  v.  Fairlamb,  121  Mo.  137,  26  S.  W. 
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895,  on  a  trial  for  murder  it  would  appear 
that  the  Jury  had  been  Instructed  on  behalf  of 
the  state  on  circumstantial  evldeiice,  which  in- 
struction the  court  held  should  not  have  been 
given,  as  the  killing  was  shown  by  direct  and 
poslfire  evidence,  and  did  not  depend  for  Its 
proof  on  circumstances,  and  that  It  was  only 
wiiere  the  crime  is  sought  to  be  shown  by  facts 
and  circumstances  that  such  an  instruction 
should  be  given ;  but  added  that  the  case 
should  not  be  reversed  upon  that  ground  alone. 

See  Rountree  v.  State  (Tex.  Crim.  App.)  68 
S.  W.  106,  infra.  III.  a,  6. 

In  Taylor  v.  State,  9  Tex.  App.  100,  the 
court  said  that  it  was  not  clear  that  a  charge 
by  the  court  upon  the  law  of  circumstantial 
evidence  was  essential,  as  the  presence  of  the 
accused  at  the  scene  of  the  homicide  was  es- 
tablished by  competent  evidence  of  a  positive 
nature. 

Where,  upon  a  trial  for  murder,  the  court 
had  properly  admitted  the  testimony  of  the 
deceased.  In  writing,  taken  at  the  examining 
trial  of  the  accused  upon  a  charge  of  assault 
with  Intent  to  murder  deceased,  which  ren- 
dered the  case  not  one  of  circumstantial  evi- 
dence ;  and  the  court  was  not  required  to  charge 
the  law  applicable  to  that  character  of  testi- 
mony;— the  charge,  having  failed  to  do  so,  was 
not,  therefore,  obnoxious  to  the  objection  urged 
In  that  regard.  Hart  v.  State,  16  Tex.  App. 
202,  49  Am.  Rep.  188. 

In  Sharpe  v.  State,  17  Tex.  App.  486,  the 
court  said :  "It  is  further  objected  to  the  charge 
that  it  does  not  Instruct  the  Jury  as  to  the  law 
of  circumstantial  evidence.  This  objection  is 
clearly  not  tenable,  because  the  evidence  es- 
tablishing defendant's  guilt  is  direct  and  pos- 
itive, and  not  of  a  circumstantial  character. 
The  law  of  circumstantial  evidence  should  not 
be  charged,  except  In  cases  where  the  state  re- 
lies solely  upon  that  character  of  evidence  to 
obtain  a  conviction." 

It  is  not  required,  in  order  to  dispense  with 
a  charge. on  circumstantial  evidence,  that  the 
defendant's  guilt  should  be  established  by  di- 
rect evidence.  It  Is  only  when  the  inculpatory 
evidence  is  wholly  circumstantial,  and  where 
the  defendant's  guilt  is  dependent  wholly  upon 
that  character  of  evidence,  that  an  instruction 
as  to  circumstantial  evidence  is  required.  And, 
upon  a  trial  for  murder,  that  the  defendant 
killed  the  deceased  is  an  inculpatory  fact,  and 
when  this  fact  Is  proved  by  direct  evidence  the 
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in  the  act  of  taking  the  property  stolen. 
But  the  witness  may  testify  directly  to  the 
fact  of  seeing  the  thief,  recently  after  the 
crime,  in  possession  of  the  stolen  property, 
and,  when  his  possession  was  challent^, 
either  declined  to  explain,  or  gave  an  ex- 
planation which  was  false,  from  which  cir- 
cumstances of  the  possession,  directly  sworn 
to,  and  circumstances  of  a  failure  to  ex- 
plain or  a  false  explanation,  the  factum  of 
the  taking  is  inferred  or  deduced  by  the 
process  of  reasoning.  But  what  constitutes 
circumstantial  evidence,  and  what  consti- 
tutes a  case  depending  solely  upon  circum- 
stantial evidence,  are  two  different  ques- 
tions. It  has  been  held  that  a  charge  on  cir- 
cumstantial evidence  is  necessary  only  when 
the  case  rests  "solely"  and  "alone"  upon  cir- 


cumstantial evidence.  The  construction  of 
the  word  "solely"  or  "alone"  has  been  re- 
peatedly construed  in  this  state  by  every 
court  of  last  resort,  and  the  decisions  of 
this  state  have  been  followed  with  approval 
by  the  courts  of  other  jurisdictions.  The 
rule  is  this:  That  it  is  only  necessary 
where  the  main  fact,  or,  as  one  case  puts 
it,  "where  the  gravamen  of  the  offense,"  or, 
as  another  case  has  it,  "where  the  act  of 
the  crime,"  rests  solely  upon  circumstantial 
evidence,  that  then  it  becomes  a  case  known 
as  a  case  of  circumstantial  evidence  requir- 
ing a  charge  upon  that.  In  the  Buntain 
Case,  16  Tex.  App.  515,  Judge  White  used 
the  following  language:  "If  a  court  were 
required  to  charge  the  law  of  circumstantial 
evidence  in  all  cases  where  reliance  was  had 


necessity  of  a  charge  apon  circumstantial  evi- 
dence Is  dispensed  with.  Self  v.  State,  28  Tex. 
App.  398,  18  S.  W.  602. 

Where  the  accused  and  another  were  in- 
dicted for  murder  of  a  person  who  had  been 
shot  by  such  other  person,  and  the  accused  had 
demanded  and  been  granted  a  separate  trial, 
and  on  such  trial  the  theory  of  the  state  was 
that  the  defendant  and  the  other  person  in- 
dicted with  him  and  who  had  fired  the  shot 
which  killed  the  person  for  whose  murder  they 
were  char^,  acted  together  in  the  commis- 
sion of  the  homicide  in  pursuance  of  a  previous- 
ly formed  and  common  design,  the  evidence 
of  which  was  circumstantial,  It  was  held  that 
a  charge  as  to  circumstantial  evidence  was 
not  necessary,  the  killing  of  the  deceased  being 
proved  by  direct  and  positive  evidence.  Weath- 
trsby  V.  State,  29  Tex.  App.  278,  16  S.  W.  823. 

But  see  Jones  v.  State,  34  Tex.  Crim.  Rep. 
490,  30  S.  W.  1059,  31   8.   W.  664,  infra,  X. 

Where,  on  a  trial  for  murder,  the  facts  re- 
lating to  the  homicide  are  testified  to  by  an 
eyewitness,  there  Is  no  necessity  for  the  court 
to  cliarge  on  circumstantial  evidence.  Camp- 
bell V.  State  (Tex.  Crim.  App.)  38  8.  W.  171. 

Where,  on  a  trial  for  murder,  the  evidence 
was  direct  and  positive  from  an  eyewitness 
that  the  defendant  shot  and  killed  the  person 
for  whose  murder  he  was  being  tried  in  the 
perpetration  of  robbery,  the  Court  did  not  err 
in  failing  to  charge  on  the  law  of  circumstan- 
tial evidence^  Jones  v.  State,  31  Tex.  Crim. 
Bep.  177,  20  S.  W.  354. 

Where,  on  a  trial  for  murder,  the  presence  of 
the  accused  at  the  place  of  the  homicide,  and 
that  he  fired  the  fatal  shot,  were  established 
by  the  positive  testimony  of  eyewitnesses,  an 
omission  of  the  court  to  charge  on  circumstan- 
tial evidence  was  not  error.  Russell  v.  State, 
38  Tex.  Crim.  Bep.  590,  44  S.  W.  159. 

Where,  on  a  trial  for  murder,  several  eye- 
witnesses testified  to  the  killing,  the  court  did 
not  err  In  falling  to  charge  on  the  law  of  cir- 
cumstantial evidence.  Jones  v.  State  (Tex. 
Crim.  App.)   77  S.  W.  802. 

Where,  on  a  trial  for  murder,  it  appeared 
that  there  was  proof  of  the  confession  of  the 
accused  to  a  witness,  and  the  evidence  of  an- 
other witness  testifying  to  the  fact  of  the 
killing,  he  being  an  eyewitness,  and  the  tes- 
timony of  the  defendant  himself,  in  which  he 
testified  positively  that  he  did  the  killing,  a 
charge  upon  circumstantial  evidence  was  on- 
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necessary ;  as  a  charge  on  this  subject  la  only 
necessary  where  the  case  is  one  wholly  of  that 
character  of  evidence.  Yancy  v.  State  (Tex. 
Crim.  App.)  87  S.  W.  693. 

Where  the  main  proof  of  the  prosecution  in 
a  criminal  case  was  the  direct  testimony  of 
eyewitnesses,  who  testified  that  they  saw  the 
accused  shoot  the  deceased,  a  request  to  In- 
struct the  Jury  as  to  the  effect  of  circumstan- 
tial evidence.  Steadham  v.  State,  49  Tex. 
case  of  the  prosecution  rested  upon  circumstan- 
tial evidence,  which  was  not  the  fact,  should 
be  denied.  People  v.  Lem  Deo,  132  Cal.  199, 
64  Pac.  266. 

The  court  said  further,  in  the  same  connec- 
tion, that  the  substance  of  the  instruction  was 
given  In  other  parts  of  the  charge. 

Where,  on  a  trial  for  homicide,  the  killing 
of  the  person  for  whose  murder  the  accused  is 
on  trial  Is  shown  .by  positive  testimony,  a  fail- 
ure of  the  court  to  charge  on  circumstantial 
evidence  is  not  error.  Augustine  v.  State,  41 
Tex.  Crim.  Bep.  59,  96  Am.  St.  Bep.  765,  52 
S.  W.  77. 

On  a  trial  for  murder,  where  there  is  a  wit- 
ness to  the  killing  whose  testimony,  as  to  all 
facts  prior  -to  the  killing,  except  one,  is  corrobo- 
rated by  the  statement  of  the  accused  himself, 
there  is  such  direct  evidence  as  will  render  a 
change  on  circumstantial  evidence  unnecessary. 
Glbbs  V.  State  (Tex.  Crim.  App.)  20  S.  W.  919. 

Upon  a  trial  for  assault  with  Intent  to 
murder,  where  the  evidence  was  pointedly  posi- 
tive that  the  accused  inflicted  several  woimds 
upon  the  assaulted  party,  who  testified  direct- 
ly to  it,  and  the  defendant  himself  testified 
that  he  Inflicted  two  of  the  wounds,  the  court, 
in  aflirming  a  conviction,  said  that  it  was  un- 
able to  see  how  a  charge  on  circumstantial 
evidence  was  applicable  to,  or  required  by,  the 
facts  of  the  case.  Upchurch  v.  State-  (Tex. 
Crim.  App.)  89  S.  W.  371. 

On  a  trial  for  murder  the  dying  declarations 
of  the  deceased,  as  well  as  testimony  of  eye- 
witnesses, showed  that  the  accused  committed 
the  crime;  and  it  was  held  that  this  took  the 
case  out  of  the  realm  of  circumstantial  evi- 
dence. Cruse  V.  State  (Tex.  Crim.  App.)  77 
S.  W.  818. 

Where,  on  a  trial  of  one  for  the  murder  of 
his  wife,  after  she  was  shot,  and  when  she  said 
she  was  dying,  she  stated  that  the  accused,  her 
husband,  naming  him,  shot  her,  and  she  died  in 
about  an  hour  and  a  half  thereafter,  it  was 
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upon  cireumstanoes  to  eBtablish  any  particu- 
lar fact,  then,  indeed,  there  would  be  but 
few,  if  any,  cases  in  which  such  a  charge 
would  not  be  required ;  but  such  is  not  the 
rule.  A  charge  upon  circumstantial  evidence 
is  only  required  when  the  evidence  of  the 
main  facts  essential  to  guilt  is  purely  and 
entirely  circumstantial."  In  the  Hanks 
Case,  56  8.  W.  922  (opinion  rendered  by  this 
court),  in  reference  to  whether  or  not  posi- 
tive evidence  of  uttering  a  forged  instru- 
ment, where  the  indictment  was  for  the 
foiigery,  was  sufficiently  direct  to  lift  the 
case  out  of  the  realm  of  circumstantial  evi- 
dence, the  following  language  was  used: 
"We  are  aware  of  the  rule,  and  we  adhere 
to  the  same,  that,  when  the  main  act  con- 
stituting the  gravamen   of  the  offense   is 


proved  by  direct  testimony,  and  the  intent 
merely  with  which  the  act  was  done  is 
proved  by  circumstantial  evidence,  the 
charge  on  circumstantial  evidence  will  not 
be  absolutely  .neoessaiy."  But  perhaps  the 
best  case  in  point  is  Jones  v.  State,  34  Tex. 
Crim.  Rep.  492,  30  S.  W.  1059,  31  S.  W. 
664.  In  this  case  the  discussion  of  the  prin- 
ciples applied  to  burglary  is  involved.  At 
the  risk  of  being  prolix,  but  in  order  that 
the  same  may  be  made  clear,  we  quote  copi- 
ously from  that  case:  'Itfr.  Starkie,  in  his 
work  on  Evidence  ( ft  863) ,  says:  *The  force 
of  circumstantial  evidence  being  exclusive  in 
its  nature,  and  the  mere  coincidence  of  the 
hypothesis  with  the  circumstances  being,  in 
the  abstract,  insufficient,  unless  they  exclude 
every  other  supposition,  it  is  essential  to 


held  that  her  statements,  whether  regarded  as 
res  .ffestiB,  or  djlng  declarations,  relieved  the 
court  of  the  necessity  of  charging  the  law  of 
circumstantial  evidence,  as  they  were  an  em- 
phatic declaration  that  the  accused  shot  her. 
Hemandes  t.  State  (Tex.  Crim.  Api».)  81  8. 
W.  1210. 

2.  Larceny. 

Where  two  witnesses  testified  on  the  trial  of 
an  indictment  for  larceny  to  seeing  accused  in 
the  act  of  removing  the  ring  from  the  cravat 
of  the  prosecuting  witness  while  he  was  asleep, 
such  can  hardly  he  said  to  be  a  case  of  cir- 
cumstantial evidence,  and  a  refusal  to  charge 
as  to  the  effect  thereof  Is  not  error.  People 
V.  Bums,  121  Cal.  520,  68  Pac.  1096. 

Where,  on  a  trial  for  the  theft  of  two  head 
of  cattle,  it  appeared,  in  substance,  that  the  al- 
leged owner  was  the  owner  of  the  cattle  and 
the  brand  upon  them,  and  that  the  accused 
knew  both  the  facts,  and  had  advised  another 
against  estraylng  one  of  them,  assigning  as 
his  reason  therefor  that  it  was  the  owner's 
and  in  his  brand ;  and  subsequently  this  animal 
found  its  way  into  the  pasture  of  the  accused, 
a  few  miles  from  where  it  usually  ran,  and  ran 
in  his  pasture  two  or  three  months,  but  there 
was  no  evidence  as  to  how  it  reached  there; 
and  the  accused  knew  of  the  presence  of  the 
animal  in  his  pasture  for  some  months,  and 
so  stated  after  his  arrest  for  Its  theft;  and 
thereafter  the  accused  appeared  at  the  pasture 
with  a  stranger,  whom  he  introduced  to  a  wit- 
ness whom  he  had  agreed  to  meet  there,  and 
the  stranger  sold  the  animals  in  question  to 
the  accused,  who  wrote  a  bill  of  sale  from  the 
stranger  to  himself,  and  the  stranger  signed 
it,  and,  as  soon  as  the  bill  was  executed  the 
stranger  changed  the  marks  and  brand  on  the 
cattle  so  as  to  obliterate  the  old  ones;  and 
the  accused  then  drove  the  cattle  away,  and 
the  stranger  disappeared  and  was  never  heard 
of, — this  was  held  not  to  be  a  case  demanding 
an  Instruction  to  the  Jury  on  the  law  of  cir- 
cumstantial evidence.'  Hayes  v.  State,  30  Tex. 
App.  404,  17  8.  W.  940. 

In  Rodgers  v.  State,  36  Tex.  Crim.  Rep.  563, 
88  S.  W.  184,  the  court  said:  "A  charge  on 
circumstantial  evidence  In  theft  is  not  required 
if  a  taking  is  shown  by  positive  testimony/* 

On  appeal  from  a  conviction  for  theft,  where 
there  was  direct  and  positive  evidence  as  to  the 
,60l4.B.A. 


taking  by  the  accused.  It  was  held  that  the 
court  did  not  err  in  omitting  to  charge  on  dr- 
cumsUntlal  evidence.  Granado  v.  State,  87 
Tex.  Crim.  Rep.  426,  35  8.  W.  1069. 

On  a  trial  for  theft  of  cattle,  where  the  evi- 
dence was  i)ositive  and  direct  as  to  the  taking, 
the  defendant  himself  having  so  testified,  it 
wa^  held  that  it  was  not  a  case  of  circumstan- 
tial evidence,  and  therefore  the  court  did  not 
err  in  omitting  a  charge  on  that  phase  of  the 
law.  Blanton  v.  State  (Tex.  Crim.  App.)  26 
S.  W.  624. 

On  a  trial  for  theft  of  cattle,  where  a  wit- 
ness testifies  positively  as  to  the  act  of  taking, 
if  he  is  to  be  believed  by  the  Jury  the  case  is 
one  of  positive  testimony,  and  a  charge  upon 
the  law  of  circumstantial  evidence  is  not  re- 
quired. Taylor  v.  State  (Tex.  Crim.  App.)  42 
S.  W.  286. 

On  a  trial  for  larceny,  where  positive  evi- 
dence of  the  guilt  of  the  prisoner  had  been  ad- 
duced, a  refusal  of  the  court  to  charge  that, 
the  case  being  one  of  circumstantial  evidence, 
the  Jury  must  acquit,  unless  the  circumstances 
exclude  any  other  hypothesis  except  that  of  the 
prisoner's  guilt,  was  held  to  be  correct,  as 
such  an  instruction  must  necessarily  have  been 
predicated  upon  the  assumption  that  positive 
evidence  which  had  been  adduced  was  unworthy 
of  credit.  People  v.  Kaatx,  8  Park.  Crim.  Rep. 
129. 

Where,  upon  a  trial  for  the  theft  of  cattle, 
the  evidence  for  the  state  showed  that  the  de- 
fendant sold  the  animals,  went  with  the  pur- 
chaser upon  the  accustomed  range,  and  drove 
them  up  and  delivered  them,  this  was  held  by 
the  court,  on  appeal  from  a  conviction,  to  be 
the  actual  taking  and  proof  positive  thereof, 
and  the  court  committed  no  error  in  falling  to 
charge  the  law  of  circumstantial  evidence. 
Williams  V.  SUte  (Tex.  Crim.  App.)  44  S.  W. 
1103. 

Where,  on  a  trial  for  cattle  theft,  the  only 
issue  in  the  case  was  the  identity  of  the  ani- 
mal, and  the  prosecuting  witness  swore  that 
the  animal  stolen  belonged  to  him,  this  did  not 
raise  the  issue  of  circumstantial  evidence,  and 
a  failure  to  charge  thereon  was  not  error. 
Oann  v.  State  (Tex.  Crim.  App.)  69  S.  W.  896. 

8.  Robbery. 

In  Colter  v.  State,  37  Tex.  Crim.  Rep.  284, 
39  S.  W.  576,  it  was  held  that  on  a  trla}  for 
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inquire  with  the  most  scrupulous  attention 
what  other  hypotheses  there  may  be  which 
may  agree  wholly  or  partially  with  the  facts 
in  evidence.'  The  court,  in  Beavers*  Case, 
said :  'We  can  conceive  of  no  hypothesis  by 
which,  in  the  order  of  natural  causes 
and  effects,  the  facts  proved  can  be  ex- 
plained consistently  with  the  innocence  of 
the  prisoner;  and  this  is  the  true  test  of 
circuuLBtantial  evidence.  It  excludes  all  rea- 
sonable doubt  of  the  prisoner's  guilt.'  68 
Ind.  631,  637.  But  this  principle  applies 
only  to  proof  of  the  act,  and  not  to  proof  of 
the  intent.  Accordingly,  in  a  case  of  bur- 
glary, an  instruction  which  contained  the 
following  sentence  was  properly  refused: 
'Where  a  criminal  intent  is  to  be  established 
by  circumstantial  evidence,  the  proof  ought 


to  be,  not  only  consistent  with  the  defend- 
ant's guilt,  but  it  must  be  wholly  inconsist- 
ent with  any  other  rational  conclusion  than 
that  of  the  defendant's  guilt.'  The  court 
said:  'This  rule  is  proper  when  the  act 
which  is  claimed  to  be  criminal  is  sought  to 
be  established  by  circumstantial  testimony. 
But  when  the  act  is  proved  by  direct  testi- 
mony, and  all  that  remains  to  be  found  is 
the  intent  which  accompanied  the  act,  and 
which  may  be  inferred  from  the  circumstan- 
ces accompanying  the  act,  then  this  princi- 
ple does  not  apply.' "  In  the  reversal  of  this 
case  upon  its  former  appeal  this  court  said: 
"Now,  while  it  is  true  a  confession  to  the 
burglary  would  take  the  case  out  of  the  rule, 
yet  a  confession  to  theft  alone,  under  the 
circumstances  of  this  ease,  would  not  make 


robbery  a  charf^e  on  circumstantial  evidence  Is 
not  called  for  where  there  Is  positive  evidence 
of  the  participation  by  the  accused  in  the  rob- 
bery. 

On  a  trial  for  robbery,  where  the  prosecuting 
witness  identified  the  accused  as  one  of  the 
parties  who  robbed  him,  this  was  held  to  be  a 
case  of  positive  testimony,  which  did  not  re- 
quire that  the  court  gire  a  cbarge  on  circum- 
stantial evidence.  Evans  v.  State  (Tez.  Crlm. 
App.)  81  S.  W.  648. 

Where,  on  a  trial  for  robbery,  the  person 
robbed  testlfles  directly  to  the  facts,  and  pos- 
itively IdentlAes  the  accused  as  the  person 
wbo  robbed  him,  this  is  not  a  case  dependent 
upon  circumstantial  evidence,  and  a  failure  to 
charge  in  regard  to  the  same  is  not  error. 
Droak  v.  State  (Tex.  Crim.  App.)  43  S.  W.  988. 

4.  Rape, 

Where,  on  a  trial  for  rape,  the  defendants 
guilt  is  established  by  direct  and  positive  evi- 
dence,— in  the  language  of  tbe  court,  "as  much 
so  as  possible  for  human  evidence  to  be," — a  re- 
quest by  tbe  accused  that  the  court  charge  that 
the  evidence  for  the  state  must  exclude  every 
other  hypothesis  than  that  of  the  prisoner's 
guilt,  and,  unless  It  Is  so  conclusive,  they  shall 
find  the  defendant  not  guilty,  Is  properly  re- 
fused.   Cone  V.  State,  13  Tex.  App.  483. 

And  In  Ellis  v.  State,  38  Tex.  Crlm.  Rep.  86, 
24  S.  W.  805,  the  court  said :  "There  was  no 
error  In  refusing  the  charge  of  circumstantial 
evidence.  The  testimony  Is  positive  that  de- 
fendant committed  the  rape." 

In  Ricks  V.  State  (Tex.  Crlm.  App.)  87  S. 
W.  345,  the  court.  In  affirming  a  Judgment 
of  conviction  for  rape,  said :  "Exceptions  were 
reserved  to  the  charge  because  It  failed  to 
submit  the  law  of  circumstantial  evidence. 
This  Is  not  a  case  of  circumstantial,  but  of 
most  positive,  testimony.  The  girl  testified 
fully  in  regard  to  the  whole  matter, — as  to  the 
intercourse,  and  all  the  facts  and  attending 
circumstances.  Nor  was  It  necessary  for  the 
court  to  submit  the  law  of  aggravated  assault, 
as  urged  by  appellant.  This  was  a  case  of  rape, 
If  the  state's  testimony  Is  true.  If  appellant's 
theory  Is  correct,  the  transaction  did  not  oc- 
cur. The  .  .  .  [prosecutrix]  testified  di- 
rectly and  positively  to  the  penetration.  Ap- 
pellant, the  only  other  eyewitness,  testified  that 
It  did  not  occur,  and  contradicted  the  entire  tes 
timony  of  the  prosecutrix." 
89  L.  R.  A. 


Where  a  request  to  charge,  on  a  trial  for  rape. 
Is  based  upon  the  assumption  that  the  case  of 
the  prosecution  rests  exclusively  upon  circum- 
stantial evidence,  which  assumption  is  not  tmt,. 
such  request  is  properly  refused.  People  t. 
Baldwin,  117  Cal.  244,  49  Pac  186. 

5.  Other  erimee. 

Where,  on  a  criminal  trial  for  forgery,  all  the 
evidence  of  the  guilt  of  the  accused  is  circum- 
stantial, an  assignment  of  error  that  the  court 
erred  in  charging  on  circumstantial  evidence 
because  the  case  depended  on  positive  evidence 
will  not  be  sustained.  Rountree  v.  State  (Tcz. 
Crlm.  App.)  68  S.  W.  106. 

See  State  v.  Falrlamb,  121  Mo.  137,  25  S. 
W.  895,  8upra,  III.  a,  1. 

It  is  never  necessary  to  charge  the  law  of 
circumstantial  evidence  In  a  criminal  prosecu- 
tion, where  the  testimony  as  to  the  inculpatory 
fact  is  direct  and  positive;  and  so  a  convic- 
tion for  passing  a  forged  check  will  not  be  re- 
versed where  the  evidence  as  to  the  forgery  was 
circumstantial,  but  the  passing  of  the  forged 
Instrument  by  the  appellant  was  direct  and 
positive, — as  where  he  testified  to  the  fact  him- 
self. Wolf  V.  State  (Tex.  Crlm.  App.)  53  S.  W. 
108. 

On  a  trial  for  fraudulently  converting  the 
property  of  another,  where  the  evidence  was 
positive  and  direct  that  the  accused  made  a 
contract  with  the  owner  of  the  horse,  and 
hired  the  horse  to  make  a  trip  Into  the  country 
from  the  place  of  the  hiring,  and  was  also  di- 
rect and  positive  that  the  accused  had  pos- 
session of  tbe  horse  In  the  county  of  the  trial, 
and  sold  It ;  and  the  fact  that  the  owner,  hav- 
ing sent  the  horse  by  a  hired  hand,  could  not 
swear  that  the  latter  delivered  the  horse  In 
person  to  the  accused,  did  not  take  It  out  of 
the  realm  of  positive  testimony.  Lewallen  v. 
State  (Tex.  Crlm.  App.)  87  S.  W.  1159. 

Where  the  olTense  of  which  one  was  con- 
victed was  charged  to  be  swindling  by  obtain- 
ing an  amount  of  money  of  a  bank  on  a  false 
representation ;  and  the  proof  showed  that  the 
accused  made  the  representation  directly  to 
the  bank,  and  drew  his  check  In  favor  of  the 
bank  against  another  bank ;  and  the  represen- 
tation was  shown  by  an  employee  of  the  latter 
bank  to  be  false;  and  the  defense  predicated 
on  the  defendant's  testimony  was  a  positive 
claim  by  him  that  he  believed  .that  he  had  at 


1902. 


Bkason  ▼.  State. 


205 


the  charge  of  burglary  a  ease  of  positive  evi- 
dence. The  possession  of  the  corn  recently 
after  it  was  stolen  would  only  be  a  circum- 
stance pointing  to  the  burglary,  for  the  com 
may  have  been  stolen,  and  yet  no  burglary 
•committed."  See  Wooldridge  v.  State,  13 
Tex.  App.  443,  44  Am.  Rep.  708;  State  ▼. 
€aider,  23  Mont.  504,  69  Pac  909;  Leeper  ▼. 
State,  29  Tex.  App.  154,  16  S.  W.  411. 
Therefore  it  is  dear  that,  where  the  act  con- 
stituting the  main  essential  fact  of  a  crime 
is  testified  to  by  direct  evidence,  it  is  not  a 
•case  of  circumstantial  evidence.  But  where 
the  main  fact  or  the  act  constituting  the 
crime  is  show]i  by  indirection,  it  is  a  case  of 
•circumstantial  evidence,  although  the  in- 
tent may  rest  upon  positive  proof.  What  is 
the  main  fact  or  the  act  of  a  crime  in  a  case 


of  burglary?  In  murder  it  is  the  fact  of 
the  homicide;  in  theft  it  is  the  act  of  the 
taking;  in  burglary  it  is  not  the  intent  with 
which  it  is  committed, — it  may  be  with  the 
intent  to  commit  the  crime  of  theft,  robbery, 
rape,  murder,  or  any  other  felony.  The 
main  essential  fact  of  burglary  is  the  break- 
ing and  entering  of  the  house.  The  com- 
mission of  the  crime  intended  when  the 
house  was  entered  need  not  be  executed, 
and  yet  the  crime  is  complete.  Martin  v. 
State,  1  Tex.  App.  625.  In  this  case,  both 
upon  this  trial  and  upon  the  former  appeal, 
no  human  eye  saw,  nor  did  a  human  lip 
testify  to,  the  actual  breaking  of  the  house 
alleged  to  have  been  burglarized.  That  it 
was  broken  and  entered  depends  solely  upon 
inferences  and  deductions.     It  was  arrived 


the  time  more  than  the  amount  In  the  latter 
bank, — there  was  no  occasion  for  the  coart  to 
give  a  requested  Instruction  upon  the  law  of 
•circumstantial  evidence,  as  the  case  did  not 
depend  wholly  upon  evidence  of  that  character. 
Brown  v.  State  (Tex.  Crlm.  App.)  43  S.  W.  986. 

On  a  trial  under  what  is  ordinarily  known 
as  ^'the  Whitecapplng  statute,"  for  sending  a 
threatening  letter  to  the  prosecutor,  an  as- 
sistant postmaster  testified  that  he  had  seen 
three  letters,  one  addressed  to  the  prosecutor 
and  two  others  each  to  another  Individual,  and 
that  he  saw  the  accused  put  the  envelopes  con- 
taining those  letters  In  a  mall  hox.  It  was 
held  that  this  was  positive  evidence  as  to  the 
maillDg  of  the  letters  by  the  accused,  and, 
hence,  it  was  not  Incumbent  upon  the.  court  to 
charge  on  the  law  of  circumstantial  evidence. 
Dunn  V.  SUte,  48  Tex.  Crlm.  Rep.  25,  63  S.  W. 
671. 

Where  one  was  convicted  upon  a  count  of 
an  indictment  which  charged  another  with  the 
offense  of  offering  to  bribe  a  witness  in  a 
criminal  case  to  disobey  an  attachment, 
and  charged  the  accused  as  being  an  accom- 
plice of  such  other  in  the  commission  of  the 
offense;  and  the  witness  in  the  criminal  case 
testified  that  the  defendant  told  him  that  he 
could  make  a  certain  sum  if  he  would  leave  the 
eountry  and  not  appear  as  a  witness,  and  ad- 
vised him  to  accept  It, — it  was  held  that  the 
case  was  not  one  of  circumstantial  evidence 
only,  as  the  testimony  of  the  witness  was  direct 
as  to  the  guilt  of  the  accused ;  and  the  refusal 
of  the  court  to  give  an  instruction  requested  by 
counsel  for  the  accused,  exj^alning  the  rules 
as  to  the  consideration  and  sufficiency  of  cir- 
cumstantial evidence,  was  no  error.  Leeper  v. 
State,  29  Tex.  App.  164,  16  8.  W.  411. 

Where,  upon  the  trial  of  an  indictment  for 
gaming,  a  witness  testified  directly  to  the  com- 
mission of  the  offense  by  the  accused,  it  was 
held  that,  in  view  of  the  direct  testimony  of 
the  witness,  the  Judge  did  not  err  in  not  giving 
in  charge  rules  of  law  applicable  to  cases 
founded  on  circumstantial  evidence.  Moore  v. 
flute,  97  Oa.  769,  26  8.  B.  362. 

Upon  the  trial  of  an  Indictment  for  gaming 
It  was  held  that  the  rule  that  the  guilt  of  the 
accused  must  be  established  to  the  exclusion  of 
any  other  hypothesis  applies  In  cases  depending 
upon  circumstantial  evidence,  and  a  refusal  to 
charge  such  rule  Is  not  error  in  a  case  where 
69L.R.  A. 


the  evidence  is  direct    Cohen  v.  State,  32  Ark. 
226. 

In  Jones  v.  State,  28  Tex.  App.  601,  6  8.  W. 
188,  the  court  said :  "It  was  not  error  to  omit 
to  give  the  Jury  a  charge  explaining  the  rules 
governing  In  cases  of  circumstantial  evidence. 
In  this  case  the  evidence  of  defendant's  in- 
cestuous acts  was  direct  and  positive.  It  Is 
only  when  the  evidence  relied  upon  for  a  con- 
vlctl6n  is  wholly  circumstantial  that  such  a 
charge  Is  required." 

b.  By  vroof  of  the  eonfcBHon  of  aeotued. 

Wherever  evidence  Is  given  of  the  confession, 
admission,  statement,  or  testimony  of  the  ac- 
cused as  to  the  inculpatory  fact,  this  Is  held  to 
be  the  equivalent  of  positive  proof  of  the  same, 
and  the  cases  herein  are  of  that  character. 

1.  HomUHde, 

Where  the  prosecution  on  a  trial  for  murder 
has  given  evidence  of  the  confession  of  a  de- 
fendant as  to  the  commission  of  the  act  con- 
stituting the  crime,  it  is  not  error  In  the  trial 
court  to  refuse  to  instruct  as  a  fact  that  the 
evidence  in  the  case  is  entirely  circumstantial. 
Green  v.  State,  07  Ala.  69,  12  So.  416. 

On  an  application  for  a  rehearing  the  con- 
viction was  reversed  for  other  reasons.  See 
97  Ala.  64,  16  So.  242. 

Where,  on  a  trial  for  manslaughter,  the 
corpus  delicti  Is  clearly  established  by  com- 
petent proof,  and  there  Is  proof  of  the  de 
fendanrs  confession,  these.  If  credited  by  the 
Jury  beyond  a  reasonable  doubt,  are  alone  suf- 
ficient to  require  a  conviction,  and  other  cir- 
cumstances are'  additional  proof  of  the  guilt 
of  the  defendant ;  and  charges  as  to  the  effect 
of  circumstantial  evidence  are  properly  refused. 
Dennis  v.  State,  118  Ala.  72,  28  So.  1002. 

Upon  the  trial  of  an  Indictment  for  murder, 
the  court  was  requested  to  charge  upon  the 
law  of  circumstantial  evidence,  the  request 
being  evidently  based  upon  the  theory  that 
there  was  no  direct  evidence  of  the  guilt  of  the 
accused.  The  court  said  that  it  could  not  say 
that  the  request  was  Improperly  refused,  for 
there  was  evidence  of  a  confession  that  the  ac- 
cused actually  participated  In  the  killing,  and 
such  evidence  is  not  circumstantial,  but  direct. 
Perry  v.  State,  110  Oa.  234,  86  S.  B.  781. 
.  As  to  the  proposition  that  evidence  of  a  con- 
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at  by  the  method  of  exclusion.  True,  ap- 
pellant pleaded  guilty  to  the  theft  of  the 
corn;  but  what  was  the  effect  of  his  plea? 
It  was  merely  an  admission  of  all  the  facts 
alleged  in  the  complaint  and  information 
charging  theft.  '^A  plea  of  guilty,"  says  Mr. 
Bishop,  "is  a  recognition  of  whatever  is  well 
alleged  in  the  indictment."  Crow  v.  8tate, 
6  Tex.  334;  Doans  v.  State,  36  Tex.  Crim. 
Rep.  468,  37  S.  W.  751.  There  was  no  al- 
legation in  'the  complaint  and  information 
charging  theft  alleging  the  breaking  of  the 
house ;  and,  if  it  were  there,  it  would  not  be 
well  alleged,  and  a  confession  by  way  of  a 
plea  of  guilty  to  the  theft  would  not  evi- 
dence the  fact  of  the  breaking  of  the  house 
alleged  to  have  been  burglariased.  This  court 
has  never  held  that  a  confession  of  one 


crime  was  direct  proof  and  positive  evidence 
of  the  commission  of  another.  Such  a  con- 
tention is  so  illogical  that  the  statement 
carries  with  it  its  own  refutation.  A  judi- 
cial confession  admitting  only  the  necessary 
allegations  of  the  charge,  while  it  becomes  a 
confession  that  is  conclusive  against  appel- 
lant in  the  case  in  which  the  confession  is 
judicially  made,  could  only  become  an  ad- 
mission of  those  facts  when  they  become  a 
material  inquiry  in  another  case  based  upon 
another  charge,  tried  in  another  forum.  It 
is  thus  seen  that  the  principle  laid  down  in- 
the  former  opinion  in  this  case  is  not  only 
well  settled,  not  only  in  accordance  with 
uniform  precedent,  but  responds  to  the  dic- 
tates of  reason.  In  this  case  the  only  ques- 
tion that  needs  to  be  considered  is  whether 


fesBion  Is  not  circumstantial,  bat  direct,  the 
court  cited  Eberhart  v.  State,  47  Oa.  698,  in 
which  the  court  said,  at  page  609:  "Confes- 
sional evidence  may  be  circumstantial ;  as,  for 
Instance,  if  it  be  of  a  fact,  which  is  Itself 
but  a  circumstance,  from  which  guilt  Is  In- 
ferable. But  confessions  may  be  of  the  fact  of 
the  crime  Itself, — of  Its  actual  commission,  or 
of  actual  aid,  by  the  prisoner,  In  the  commis- 
sion. It  Is,  then,  direct  evidence.  The 'con- 
fession is  only  the  mode  of  proof.*' 

Evidence  of  the  confessions  of  the  accused 
In  a  murder  case  Is  positive  evidence,  and,  if 
believed,  condemns  the  accused  out  of  his  own 
mouth;  and  In  such  case  a  charge  as  to  cir- 
cumstantial evidence  Is  unnecessary.  Heard  v. 
State,  24  Tex.  App.  103,  5  S.  W.  846. 

On  a  trial  for  murder,  where  the  testimony 
Is  positive  that  the  accused,  and  be  alone,  killed 
the  person  for  whose  murder  be  is  being  tried, 
of  which  fact  there  Is  not  a  shadow  of  doubt, 
be  himself  having,  said  that  he  killed  him,  a 
failure  of  the  court  to  instruct  as  to  the  law 
of  circumstantial  evidence  Is  not  reversll^le  er- 
ror. Clore  V.  SUte,  26  Tex.  App.  624,  10  S.  W. 
242. 

On  a  trial  for  murder,  where  the  accused  con- 
fessed -and  never  denied  that  he  himself,  and  he 
alone,  killed  the  person  for  whose  murder  he  Is 
on  trial,  and  there  is  no  controversy  at  all  as 
to  that  fact,  a  charge  upon  circumstantial  evi- 
dence Is  not  demanded.  Johnson  v.  State,  28 
Tex.  App.  17.  11  S.  W.  667.  The  case,  however. 
'  was  reversed  for  other  reasons. 

Where,  upon  a  trial  for  murder,  there  was 
proof  that  the  defendant  confessed  to  having 
committed  the  murder,  such  a  confession  Is 
direct,  and  not  circumstantial,  evidence,  and 
the  inculpatory  evidence  cannot  be  said  to  be 
wholly  circumstantial ;  and  It  Is  only  when 
the  Inculpatory  evidence  Is  wholly  circumstan- 
tial that  an  Instruction  as  to  that  character  of 
evidence  Is  demanded.  Smith  v.  State,  28  Tex. 
App.  300,  12  S.  W.  1104. 

In  homicide  the  factum  probandum  Is  the  de- 
struction of  the  life  of  the  deceased  by  the  act, 
agency,  or  procurement  of  the  accused ;  and 
where,  on  his  trial,  the  latter  admits  the  kill- 
ing of  the  deceased,  that  fact  Is  not  wholly 
proved  by  circumstances,  but  Is  also  directly 
attested  by  an  eyewitness, — that  is,  by  the  de- 
fendant himself.  Self  v.  State,  28  Tex.  App. 
308,  13  S.  W.  602. 

In  White  T.  State,  32  Tex.  CrIm.  Bep.  626, 
69  L.  R.  A. 


25  S.  W.  784,  a  conviction  of  homicide,  the 
court  said :  "The  contention  •  that  the  court 
erred  In  falling  to  Instruct  the  jury  in  regard  to 
the  law  applicable  to  circumstantial  evidence  Is 
without  merit.  The  proof  of  the  confessions 
of  defendant  relieved  the  court  of  the  duty  of 
so  charging.*' 

Where,  on  a  trial  for  murder,  three  wit- 
nesses testified  to  the  confession  of  the  accused 
of  having  committed  the  crime,  his  admission 
of  guilt  to  them  was  direct,  and  not  circumstan- 
tial, evidence,  and  no  instruction  on  that  char- 
acter of  evidence  was  necessary ;  as  It  Is  only 
where  the  evidence  Is  wholly  circumstantial 
that  the  court  Is  required  so  to  charge.  Hed- 
rlck  V.  State,  40  Tex.  CrIm.  Rep.  632,  61  S.  W.- 
262. 

On  a-  Crial  for  the  murder  of  a  child,  where 
there  Is  evidence  that  the  accused  has  confessed 
to  the  killing,  a  charge  on  circumstantial  evi- 
dence Is  unnecessary.  Red  v.  State  <Tex.  Crlm. 
App.  I  63  S.  W.  618. 

On  appeal  from  a  Judgment  of  conviction  of 
murder,  the  record  showed  that  the  appellant 
made  a  confession  before  a  justice  of  the  peace, 
admitting  his  presence  and  participation  in  the 
death  of  deceased,  but  claimed  that  he  partic- 
ipated because  coerced  to  do  so ;  and  It  was 
held  that  this  character  of  statement  on  the 
part  of  accused  took  the  case  out  of  the  realm 
of  circumstantial  evidence,  and  It  was,  con- 
sequently, not  error  for  the  court  to  fail  to 
charge  thereon.  Jackson  v.  State  (Tex.  Crlm. 
App.)  62  S.  W.  914. 

See  also  State  v.  Robinson,  117  Mo.  640,  23 
8.  W.  1066;  GIbbs  v.  State  (Tex.  Crlm.  App.) 
20  8.  W.  919;  Yancy  v.  State  (Tex.  Crlm.  App.) 
87  S.  W,  693, — supra,  III.a.1. ;  Mathley  v.  Com. 
27  Ky.  L.  Rep.  785.  86  S.  W.  988,  infra.  III. 
c ;  White  v.  State,  40  Tex.  Crlm.  Rep.  366,  50 
S.  W.  706,  infra,  VII. 

2.  Larceny. 

In  Huffman  v.  State,  28  Tex.  App.  174,  12 
S.  W.  588,  which  was  a  trial  for  the  theft  of 
a  mare,  the  court  held  that  the  charge  was  not 
defective  In  falling  to  Instruct  as  to  the  char- 
acter of  the  accused's  possession  of  the  mare, 
whether  recent  or  remote.  That  this  Issue 
was  not  in  the  case,  because  the  defendant  him- 
self testified  that  he  took  the  mare,  and,  In 
view  of  such  admission,  It  was  not  essential  to 
charge  as  to  circumstantial  evidence. 
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the  remarks  of  the  learned  trial  judge 
operate  to  appellant's  injury  to  that  extent 
that  it  will  be  necessary  to  reverse  this 
case.  We  have  the  right  to  assume  that  the 
trial  judge  thoroughly  understands  his 
judicial  province,  as  distinguished  from  that 
of  the  jury,  which,  in  a  felony  case,  is  not 
only  a  component,  but  a  necessary,  part  of 
the  court  over  which  he  presides.  We  as- 
sume that  he  knew  he  was  forbidden  by  law 
to  express  any  opinion  as  to  the  weight  of 
any  evidence  admitted  by  him.  We  assume 
that  he  knew  the  law  requires  in  case  of  cir- 
cumstantial evidence  that  the  jury  be  cau- 
tioned by  a  charge  explaining  to  them  the 
rules  that  govern  a  case  where  such  evidence 
is  solely  relied  upon  to  demonstrate  the 
main  fact  of  the  crime  charged.     Undoubt- 


edly, he  knew  that  any  remark  made  by  him 
in  the  presence  of  the  jury  which  had  a 
tendency  to  prejudice  their  minds  against 
the  unsuccessful  party  will  afford  grounds 
for  the  reversal  of  the  judgment.  In  this 
case  the  learned  trial  judge  stated  to  the 
district  attorney  in  the  presence  and  hear- 
ing of  the  jury  that  he  did  not  consider 
this  a  case  of  circumstantial  evidence.  Bill 
No.  7  shows  that  the  district  attorney  was 
asserting  that,  if  appellant  had  confessed 
his  guilt  on  the  charge  of  theft,  the  charge 
on  circumstantial  evidence  in  this  trial  for 
burglary  should  not  be  given,  and  that  the 
rules  of  circumstantial  evidence  should  not 
be  given  to  the  jury;  and  the  court  there- 
upon remarked,  in  the  presence  and  hearing 
of  the  jury:    "I  agree  with  you  in  your  con- 


Where,  on  a  charge  for  burglarj  and  theft, 
the  defendant  was  convicted  of  the  latter 
crime,  and  on  his  trial  admitted  that  he  took 
the  goods,  hut  explained  that  he  took  them 
from  another,  who  hurglarlxed  the  house,  the 
facts  did  not  constitute  a  case  of  drcumstan- 
tial  evidence ;  and  the  court  did  not  err  in  fall- 
ing to  charge  upon  that  phase  of  the  law.  Con- 
ners  v.  State,  81  Tex.  Crlm.  Rep.  453,  20  8.  W. 
081. 

On  a  trial  for  theft  of  cattle  the  court  said : 
'*It  has  been  repeatedly  held  hy  this  court  that, 
where  the  evidence  shows  a  confession  hy  de- 
fendant, the  case  Is  no  longer  one  of  circum- 
stantial evidence;"  and  a  failure  of  the  court 
to  charge  on  that  character  of  evidence  is  not 
error.  Mathews  v.  State,  39  Tex.  Crlm.  Rep. 
553,  47  8.  W.  647,  48  S.  W.  180.  To  the  same 
effect,  Rlos  v.  State,  SO  Tex.  Crlm.  Rep.  676,  47 
8.  W.  087. 

On  a  trial  for  theft  by  conversion  of  person- 
al property,  where  the  fraudulent  coDversion 
Is  not  a  disputed  fact,  under  the  evidence  It  Is 
not  necessary  to  charge  the  law  on  circumntan- 
tlal  evidence.  Steadham  v.  State,  40  Tex. 
Crlm.  Rep.  43,  48  S.  W.  177. 

Where,  upon  a  trial  for  theft  of  cattle, 
the  state  had  proved  a  confession  on  the  part 
of  the  accused,  the  court  did  not  err  In  refusiug 
a  charge  on  circumstantial  evidence.  Mathews 
V.  State,  41  Tex.  Crlm.  Rep.  08,  61  S.  W.  015. 

In  Wilson  V.  Stote  (Tex.  Crlm.  App.)  21  S. 
W.  361,  It  was  held  that  It  Is  necessary  to 
charge  upon  the  law  governing  circumstantial 
evidence  only  when  the  guilt  of  the  accused  is 
who'lly  dependent  upon  circumstantial  evi- 
dence ;  and,  where  the  confession  of  the  defend- 
ant is  proved  in  addition  to  other  satisfactory 
criminative  facts,  a  conviction  of  the  defendant 
for  theft  will  be  sustained,  although  the  court 
did  not  charge  In  reference  to  circumstantial 
evidence. 

On  a  trial  for  theft  of  cattle,  where  the  ac- 
cused testified  that  she  took  the  animal  hy  vir- 
tue of  purchase  from  a  stranger,  this  relieved 
the  court  of  the  necessity  of  charging  on  clr- 
ciimstantlal  evidence,  as  she  testified  positively 
as  to  the  taking.  Holmes  v.  State  (Tex. 
Crlm.  App.)  42  8.  W.  070. 

Where,  on  a  trial  fOr  horse  stealing,  the  tes- 
timony of  the  accused  shows  that  he  bought 
the  horse  as  it  ran  upon  the  range  together 
with  another,  and  took  a  hill  of  sale  from  a 
person  claiming  to  own  it,  and  after  securing 
60  Ii.R.  A. 


the  bill  ot  sale,  took  up  the  horse,  claimed  him, 
and  disposed  of  him  as  his  property,  this  was 
positive  proof  of  the  fact  that  he  did  not  re- 
ceive the  horse  from  another  party,  hut  took  it 
from  the  range  ■  himself ,  and  excluded  the  idea 
of  it  being  a  case  of  circumstantial  evidence; 
and  a  refusal  and  failure  to  charge  the  law  ap- 
plicable to  a  case  of  that  kind  of  evidence  was 
no  error.    Baxter  v.  State   (Tex.  Crim.  App.) 

43  S.  W.  87. 

On  a  criminal  prosecution  for  hog  stealing, 
where  the  defendant  takes  the  stand  himself, 
and  testifies  that  he  got  possession  of  the  hogs 
with  the  consent  of  the  prosecutor,  of  whom  he 
purchased  them,  there  is  no  occasion  for  the 
court  to  give  a  charge  on  circumstantial  evi- 
dence. Reed  v.  State  (Tex.  Crlm.  App.)  46  8. 
W.  031. 

Where,  on  a  trial  for  hog  stealing,  1^  ap- 
peared that  two  men  were  seen  by  two  state's 
witnesses  on  the  morning  of  the  day  the  hogs 
were  lost,  driving  a  bunch  of  hogs  which  they 
took  to  be  the  prosecutor's,  and  they  thought 
the  accused  was  one  of  the  parties  driving 
the  hogs,  though  they  were  not  positive ;  and 
nine  or  ten  of  the  prosecutor's  hogs,  with  their 
ears  cut  off,  were  found  on  the  premises  of  the 
brother-in-law  of  the  accused,  who  lived  several 
hundred  yards  distant  from  him :  and  the  ears 
were  found  concealed  In  a  pile  of  cotton  seed ; 
and  one  witness  testified  that  on  the  morning 
after  they  found  the  hogs  and  the  accused  had 
been  arrested,  he  confessed  to  him  that  he  had 
stolen  them, — It  was  held  that  the  court  did 
not  err  in  falling  to  give  a  charge  on  circum- 
stantial evidence.  Doucette  v.  State  (Tex. 
Crlm.  App.)  45  8.  W.  800. 

Where,  on  a  trial  for  theft,  the  appellant 
confessed  the  taking,  but  insisted  that  he  did 
not  take  with  a  fraudulent  intent,  but  under  a 
claim  of  right,  this  removed  the  case  from  the 
realm  of  circumstantial  evidence,  the  only  is- 
sue being  as  to  the  intent.     Roberts  v.   State. 

44  Tex.  Crlm.  App.  267,  70  8.  W.  423. 

See  also  Gentry  v.  State,  41  Tex.  Crlm.  Rep. 
407,  56  S.  W.  68,  aupra,  II.  b ;  Blanton  v.  State 
(Tex.  Crim.  App.)  26  8.  W.  624,  9upra,  III.  a, 
2. 

8.  Burglarif. 

On  a-  trial  for  burglary,  the  defendant  having 
confessed  that  he  entered  the  house  with  In- 
tent to  commit  theft  therefrom,  the  case  Is  not 
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tention;  but  you  know  the  court  has  ruled 
different  in  this  case,  and  I  cannot  say 
whether  I  will  charge  on  circumstantial  evi- 
dence." This  remark  of  the  judge,  in  con- 
nection with  the  above-quoted  excerpts  of 
the  speech  made  by  the  district  attorney, 
presents  this  proposition:  Can  a  court 
charge  a  necessary  phase  of  the  law,  and 
then,  by  an  indorsement,  verbally,  in  the 
presence  and  hearing  of  the  jury,  of  a  con- 
tention by  the  district  attorney  that  such  is 
not  the  law,  indicate  to  the  jury  how  he,  as 
an  individual,  deems  the  evidence  should  be 
weighed  and  tested?  We  think  not.  We  are 
forced  to  assume  that  the  judge  knew  that 


the  effect  of  his  utterance  was  to  indicate  to 
the  jury  that  he  gave  this  charge  reluctant- 
ly; that  he  did  it  in  deference  to  the  opin- 
ion of  this  court;  that  he  was  driven  to  it 
unwillingly;  and  that  his  idea  of  the  case, 
which  caused  its  reversal  in  the  former 
trial,  was  still  correct,  regardless  of  the 
opinion  of  this  court  and  the  precedents 
cited.  Of  course,  no  such  presumption  of 
the  knowledge  of  the  law  applies  to  this 
district  attorney.  The  other  remarks  of  the 
district  attorney  were  made  in  the  presence 
and  hearing  of  the  trial  court.  His  conduct 
in  permitting  them  to  be  made  in  the  pres- 
ence and  hearing  of  the  jury  without  rep- 


one  in  which  the  conviction  is  soaght,  or  whol- 
ly founded,  upon  circumstantial  evidence;  and 
It  is  not  necessary,  therefore,  that  the  court 
should  Instruct  the  Jury  In  regard  to  that  kind 
of  evidence.  Carr  v.  State,  24  Tez.  App.  662, 
Z  Am.  St  Rep.  905,  7  S.  W.  328. 

In  Ricks  v.  State,  41  Tex.  Crim.  Rep.  676, 
«6  S.  W.  928,  the  court  said:  "The  court  did 
not  err  In  falling  to  charge  on  circumstantial 
evidence,  inasmuch  as  the  record  contains 
proof  of  appeUant*s  confession  of  the  alleged 
burglary." 

On  a  trial  for  burglary  It  was  proved  that 
the  defendant  bad  voluntarily  confessed  that 
he  had  committed  the  burglary,  and  would 
bring  back  the  meat  stolen  by  him,  *and  this 
was  held  to  obviate  the  necessity  of  giving  a 
charge  on  circumstantial  evidence.  Albritton 
V.  State  (Tex.  CrIm.  App.)  26  S.  W.  398. 

Where,  on  a  trial  for  burglary,  the  accused 
confessed  to  the  burglary,  there  was  no  necessi- 
ty for  the  court  to  charge  the  Jury  on  circum- 
stantial evidence;  as  It  has  been  repeatedly 
held  that  the  confessions  of  the  defendant  re- 
lieve the  court  of  the  necessity  of  charging  on 
circumstantial  evidence.  Franks  v.  State  (Tex. 
Crlni.  App.)  45  S.  W.  1013. 

Before  a  charge  on  the  law  of  circumstantial 
evidence  is  required  on  a  trial  for  burglary, 
the  case  must  be  one  wholly  of  that  character 
of  evidence,  and  It  is  not  where  confessions  of 
the  accused  are  introduced  In  evidence.  Glov- 
•er  V.  State  (Tex.  CrIm.  App.)  46  S.  W.  824. 

Where  there  was  proof  of  the  confession  of 
the  accused  of  the  burglary  of  which  he  was 
alleged  to  have  been  guilty,  the  trial  court  did 
not  err  in  falling  to  charge  on  circumstantial 
evidence.  Ricks  v.  State,  41  Tex.  CrIm.  Rep. 
^76,  56  S.  W.  928. 

4.  Other  orfmM. 

On  the  triaj  of  an  indictment  for  forgery, 
if  there  Is  proof  of  the  confession  of  the  defend- 
ant of  the  comimlsslon  of  the  act  constituting 
the  crime,  a  request  for  an  Instruction  which 
assumes  that  all  the  evidence  of  the  guilt  of 
the  accused  is  purely  circumstantial  Is  proper- 
ly refused.  Langdon  v.  People,  183  111.  382, 
24  N.  E.  874. 

Where,  on  a  trial  for  forgery,  the  accused 
admitted  signing  the  name  of  the  person 
whose  name  was  alleged  to  be  forged  to  the 
note,  claimed  that  he  had  authority  to  do  it, 
and  testified  positively  that  he  did  have  such 
authority;  and  the  person  whose  name  was 
signed  testified  that  he  did  not, — there  was  no 
suggestion  of  eircumstantlal  evidence  as  to 
60  L.  R.  A. 


the  matter  of  authority  In  signing  the  note, 
and  the  failure  to  charge  thereon  was  no  error. 
Usher  v.  State  (Tex.  Crlm.  App.)  81  S.  W.  809. 
On  a  trial  for  altering  the  brand  on  one 
head  of  cattle,  there  was  evidence  that  the 
accused  confessed  to  altering  the  brand  on  the 
animal,  and  it  was  stated  on  the  part  of  the 
state  that,  under  certain  decisions,  it  was  not 
necessary  to  charge  on  circumstantial  evidence; 
but  the  court  said,  if  It  were  true  that  the  ac- 
cused confessed  to  altering  the  mark  on  the 
Identical  animal  belonging  to  the  prosecutor,  , 
unquestionably  It  would  not  be  necessary  to 
give  a  charge  on  circumstantial  evidence;  but 
that  there  was  some  question  as  to  the  identity 
of  the  i&nlmal.  The  confession  of  the  defend- 
ant was  that  he  had  changed  the  brand  upon 
the  animal  that  the  prosecutor  stated  that  he 
had  lost,  and  this  gap  was  filled  up  by  circum- 
stantial evidence  that  might  or  might  not  in- 
dicate that  It  was  the  same  animal ;  hence,  the 
court  should  have  given  a  charge  upon  circum- 
stantial evidence.  Chllders  v.  Stats,  87  Tex. 
Crlm.  Rep.  892,  36  S.  W.  654. 

e.  Plea  of  insanity. 

The  two  cases  following  Illustrate  the  doc- 
trine that  the  plea  of  Insanity  is  Inconsistent 
with  the  position  of  controverting  the  existence 
of  the  Inculpatory  fact,  and  Is  in  truth  prac- 
tically an  admission  of  It. 

On  a  trial  for  murder,  where  there  Is  no 
dispute  as  to  the  homicide  having  been  com- 
mitted by  the  accused  without  legal  excuse  or 
Justification,  and  It  is  admitted  that  he  shot 
the  deceased  without  provocation,  and  his  only 
defense  Is  Insanity,  the  rule  In  regard  to  which 
is  well  settled  in  Kentucky,  that  one  charged 
with  crime  Is  presumed  to  be  sane  until  the  re- 
verse Is  established  by  evidence,  a  refusal  to 
charge  expressly  as  to  the  presumption  of  in- 
nocence is  not  error.  Mathley  v.  Com.  27  Ky. 
L.  Rep.  785,  86  S.  W.  988. 

Where,  on  a  trial  for  murder,  the  simple  and 
single  issue  Joined  between  the  state  and  tlis 
accused  was  in  eanua  vet  non,  such  a  defense, 
the  Joining  of  such  an  issue,  is  tantamount  to 
the  plea  of  confession  and  avoidance.  The 
court  said  that,  this  being  the  case,  it  was 
wholly  unnecessary — Indeed  .It  would  have  been 
misleading — to  have  Instructed  the  Jury  on  the 
subject  of  circumstantial  evidence;  that  there 
was  no  circumstantial  evidence  about  who  did 
the  homicide, — that  was  undlspu table, — while 
all  the  evidence  as  to  defendant's  mental  con- 
dition was  open,  direct,  and  oral,  and  an  in- 
struction   as   to    circumstantial   evidence    was 
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rimand  indicates  that  he  acquiesced  and  in> 
dorsed  the  same.  This  court  is  forced  to  as- 
sume that  the  trial  judge  recognized  their 
impropriety.  The  only  question,  so  far  as 
the  appellant  is  concerned,  for  us  to  pass  up- 
on, is  whether  or  not  the  same  injured  his 
rights.  We  deem  a  mere  statement  of  them 
is  sufficient.  We  cannot  conscientiously  per- 
mit a  verdict  to  stand  under  the  circum- 
stances disclosed  by  this  record. 

In  concluding  a  disagreeable  subject,  we 
cannot  refrain  from  quoting  an  admirable 
homily,  which  was  uttered  by  a  great  judge. 
He  says:  "Government  consists  of  fallible 
men,  who  do  not  always  know  their  duty; 


and  parties  may  lose  some  of  their  rights  if 
they  do  not  aid  public  officers  by  notifying 
them  of  their  views,  and  urging  them;  and 
questions  of  jurisdiction  are  very  often  as 
difficult  to  decide  as  any  other.  It  is  an  es- 
sential element  of  judicial  authority  that  it 
must  be  the  judge  of  its  own  jurisdiction, 
and  I  do  not  know  that  this  rule  is  pecul- 
iarly applicable  to  the  higher  courts.  The 
lowest  must  act  upon  it,  subject  to  the 
higher  social  law  that  is  involved  in  official 
subordination.  Often  the  question  may  be 
erroneously  decided.  Often  such  decisions 
may  result  in  great  injury  to  the  citizen, 


rightfully   refused.     State   v.   Boper,    148   Mo. 
217,  49  S.  W.  1007. 

IV.  Where  evidence  U  both  direct  and  drcum- 
eiantua. 

In  the  following  cases  the  rule  Is  the  same  as 
In  supra,  II.,  but  they  are  segregated  for  the 
sake  of  coovenlence,  and  also  that  In  a  sense 
they  are  isolated  from  the  others,  being  cases 
wherein  there  existed  both  direct  and  circum- 
stantial evidence;  but  the  rule  In  regard  to 
them  is  the  same,  namely,  that  no  charge  on 
the  subject  of  circumstantial  evidence  is  re- 
quired. 

Where  the  evidence  which  tended  to  estab- 
lish the  guilt  of  the  defendants  in  a  criminal 
case  was  both  direct  and  circumstantial,  a  re- 
quest to  charge  on  the  sufficiency  of  circum- 
stantial evidence  was  properly  refused,  as  it 
Ignored  all  the  positive  testimony  In  the  case, 
and  required  the  court  to  direct  the  attention 
of  the  jury  to  the  circumstances  alone  which 
bore  upon  the  question  of  guilt.  Cotton  v. 
State,  87  Ala.  75,  6  So.  896. 

Where  the  prosecution  In  a  criminal  case  did 
not  rely  on  circumstantial  evidence  alone, 
there  was  no  error  in  refusing  to  instruct  the 
Jury  that,  if  there  Is  a  single  fact  proved  to 
their  satisfaction  by  a  preponderance  of  the 
evidence  which  is  Inconsistent  with  defendant's 
gnilt,  it  Is  sufficient  to  raise  a  reasonable  doubt, 
and  they  should  acquit.  Rains  v.  State,  88 
Ala.  91,  7  So.  315. 

Where  It  Is  not  clear  that  the  testimony  In 
a  criminal  action  is  entirely  circumstantial,  it 
appearing  that,  while  no  witness  actually  saw 
the  defendant  stab  the  deceased,  several  wit- 
nesses saw  them  fighting,  giving  each  other  vio- 
lent blows,  and,  when  the  fight  ended,  deceased 
was  found  with  a  mortal  stab  In  her  breast, 
blood  upon  her  garments,  and  she  very  soon 
died,  a  motion  for  a  new  trial  on  the  ground 
that  the  court  erred  in  charging  the  law  in 
cases  of  direct  testimony  as  applicable  to  the 
case,  and  in  not  charging  as  to  circumstantial 
evidence,  the  evidence  as  to  who  gave  the  fatal 
stab  being  entirely  circumstantial,  should  be 
denied.     Barrow  v.  State,  80  6a.  191,  5  S.  B. 

e4. 

In  State  v.  Donnelly,  180  Mo.  642,  82  S.  W. 
1124,  It  was  insisted  on  the  part  of  the  ac- 
cused that  the  prosecution  relied  upon  circum- 
stantial evidence  to  convict  the  defendant,  and 
that  the  court  should  have  instructed  the  Jury 
with  reference  to  the  weight  and  conclusiveness 
of  such  evidence ;  but  It  was  held  that  such  an  | 
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instruction  would  not  have  been  applicable  to 
the  facts  of  the  case,  for  the  reason  that  there 
was  direct  and  positive  evidence  that  defendant 
committed  the  homicide,  and  that  it  is  only 
when  conviction  is  sought  on  circumstantial 
evidence  alone  that  such  an  instruction  becomes 
necessary;  citing  State  v.  Robinson,  117  Mo. 
G49,  23  S.  W.  1066,  eupra.  III.  a,  1,  and  State 
V.  Moxley,  102  Mo.  374,  14  S.  W.  969,  15  S.  W. 
556,  8upra,  II.  a.  1. 

In  State  v.  Calder,  23  Mont.  504,  59  Pac.  903, 
the  defendant  asked,  and  the  court  refused  to 
give,  a  charge  In  respect  of  the  burden  resting 
upon  the  state  to  establish  beyond  a  reasonable 
doubt  the  existence  of  each  link  in  the  chain  of 
circumstantial  evidence,  and  this  was  held  to 
be  ri{;ht;  the  court  on  appeal  saying  that  the 
question  of  guilt  or  Innocence  was  not  depend- 
ent upon  circumstantial  evidence  alone,  or  in 
a  controlling  degree  upon  such  evidence,  and 
therefore  the  case  did  not  require  a  special  In- 
strnctlon  as  to  that  means  of  proof ;  that  there 
was  direct  evidence  of  the  main  fact,  and  the 
indirect  evidence  was  merely  in  corroboration. 

Except  in  cases  where  the  defendant's  guilt 
depends  wholly  and  alone  upon  circumstantial 
evidence,  it  is  not  requisite  that  the  court 
should  give,  in  addition  to  the  charge  as  to 
reasonable  doubt,  the  usual  Instructions  as  to 
circumstantial  evidence.  Smith  v.  State,  2  Le- 
gal Rep.  56,  2  Shannon,  Cas.  621. 

Where,  on  a  trial  for  larceny,  the  presence  of 
the  defendant  at  the  scene  of  the  theft,  and  his 
active  confederation  with  the  actual  thief,  were 
established  by  evidence  of  a  positive  nature, 
the  evidence  is  not  wholly  circumstantial  in  a 
legal  sense  so  as  to  require  a  charge  on  the 
question  of  the  law  of  circumstantial  evidence, 
as  the  rule  as  to  circumstantial  evidence  has 
not  yet  been  extended  to  a  case  of  that  charac- 
ter.    Hardin  v.  State,  8  Tex.  App.  653. 

On  a  trial  for  robbery,  where  there  Is  not 
only  strong  circumstantial  evidence  proving  the 
guilt  of  the  accused,  but  there  is  also  direct, 
positive,  and  convincing  proof  that  he  Is  the 
Identical  party  who  committed  the  robbery 
charged  In  the  indictment,  it  is  not  error  for 
the  court  to  omit  and  refuse  to  charge  the 
jury  in  relation  to  circumstantial  evidence. 
Maktnson  v.  State,  16  Tex.  App.  133. 

In  Mackey  v.  State,  20  Tex.  App.  603,  it  was 
objected  that  the  charge  was  defective  In  that  It 
omitted  to  Instruct  the  Jury  upon  the  law  rela- 
tive to  circumstantial  evidence.  But  the  court 
held  that  the  facts  did  not  show  a  case  purely 
of  circumstantial  evidence,  and  that,  hence.  It 
could  not  be  held  that  the  failure  so  to  charge 
was  reversible  error. 
14 
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and  a  man  of  well-trained  mind  will  think 
it  no  great  hardship  to  submit  to  authority, 
even  in  error."  And  again,  in  referring  to 
the  respect  that  should  be  given  to  those 
in  authority,  he  says :  "He  that  rejects  this 
principle  from  his  moral  code,  or  gives  it  a 
low  place  there,  can  hardly  be  an  orderly 
citizen,  but  must  be  dangerous  to  the  public 
peace  and  progress  in  proportion  as  he  is 
otherwise  intelligent,  influential,  and  acr 
tive."  We  think  that  the  above  properly 
disposes  of  this  case.  However,  before  con- 
cluding, it  is  perhaps  our  duty  to  dispose  of 
a  question  presented  in  the  motion  for  new 
trial.  In  his  motion  for  new  trial  appellant 
attaches  a  report  made  by  the  grand  jury 
of  Clay  county,  in  reference  to  the  enforce- 
ment of  criminal  law  in  that  county  and 
in  the  state;  he  contending  that  the  report 


being  read  before  the  trial  of  this  < 
being  received  by  the  trial  judge,  was  such 
as  necessarily  prejudiced  the  jury  that  tried 
this  appellant,  and  that  they  therefore  for 
that  reason  were  not  fair  and  impartial. 
The  fact  that  a  single  juror  was  influenced 
by  this  report  is  not  shown.  In  any  event, 
this  comes  too  late  in  motion  for  new  trial. 
It  is  properly  a  plea  that  should  be  made  in 
limine y  as  has  been  specifically  held  by  this 
court.  It  cannot,  therefore,  be  considered. 
PurlovD  V.  State,  41-  Tex.  Crim.  Rep.  12, 
51  S.  W.  038;  Eannaman  v.  State  (Tex. 
Crim.  App.)  33  S.  W.  638;  Oaldioelly.  State, 
12  Tex.  App.  302 ;  Perry  v.  State  (Tex.  Crim. 
App.)  4.5  S.  W.  567. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


And  in  Stone  v.  State,  22  Tex.  App.  185,  2 
8.  W.  585,  it  was  held  that  It  was  not  error  to 
omit  to  charge  the  Jury  on  the  rale  as  to  cir- 
cumstantial evidence,  as  the  case  was  not  one 
of  circumstantial  evidence  alone,  there  being 
direct  evidence  proving  the  guilt  of  the  defend- 
ant. 

On  a  trial  for  murder  proof  of  the  killing  of 
the  deceased  by  the  accused  was  by  an  eyewit- 
ness, and  was  not  contradicted.  In  this  case 
the  court  said :  "A  charge  upon  circumstantial 
evidence  is  not  required  of  the  court,  unless 
the  evidence  relied  upon  by  the  state  is  purely 
and  solely  circumstantial  la  character."  Sur- 
rel!  V.  State,  29  Tex.  App.  321,  15  S.  W.  816. 

Where,  on  a  trial  for  murder,  the  confessions 
of  the  accused  are  Introduced  in  evidence,  the 
fact  that  these  were  only  corroborated  by  cir- 
cumstantial evidence  will  not  necessitate  a 
charge  on  that  character  of  evidence.  Carmona 
V.  State  (Tex.  Crim.  App.)  66  S.  W.  928. 

In  Buntaln  v.  State,  15  Tex.  App.  516,  the 
court,  after  holding  that  It  was  not  a  case  of 
circumstantial  evidence,  and  the  court  was  not 
required  to  charge  the  Jury  with  a  view  to  such 
testimony,  as  there  was  positive  evidence  in 
the  case,  said  further:  "If  a  court  were  re- 
quired to  charge  the  law  of  circumstantial  evi- 
dence in  all  cases  where  reliance  was  had  upon 
circumstances  to  establish  any  particular  fact, 
then,  indeed,  there  would  be  but  few,  if  any, 
cases  In  which  such  a  charge  would  not  be  re- 
quired. But  such  is  not  the  rule.  A  charge 
upon  circumstantial  evidence  Is  only  required 
when  the  evidence  of  the  main  facts  essential 
to  guilt  is  purely  and  entirely  circumstantial." 

See  also  Williams  v.  Slate  (Tex.  Crim.  App.) 
45  S.  W.  494,  infra,  VI. 

But  on  a  trial  for  larceny,  where  the  prose- 
cution had  Introduced  both  direct  and  circum- 
stantial evidence,  and  the  court  had  refused  an 
Instruction  requested  by  the  defendant  as  to  the 
effect  of  circumstantial  evidence,  the  court,  on 
appeal.  In  reversing  the  Judgment,  said  that  It 
was  within  the  province  of  the  Jury  to  dlsre 
gard  the  direct  testimony,  and  to  base  their 
verdict  solely  on  the  incriminating  circum- 
stances surrounding  the  accused ;  and  that,  this 
being  true.  It  was  proper  to  furnish  a  guide  to 
the  Jury  to  govern  them  in  the  consideration  of 
the  probative  force  of  such  circumstances  as 
were  siiown,  tending  to  establish  the  guilt  of 
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the  accused.     State  v.  Andrews,  62  Kan.  207, 
61  Pac.  808. 

V.  Where  instruction  or  request  to  ehargs  sim- 
ply states  abstract  proposition. 

Where  the  general  charge  of  the  court  has 
been  correctly  and  fully  given,  and  the  roles  of 
law  as  applicable  to  the  particular  case  have 
been  stated  to  the  Jury,  a  request  to  charge  an 
abstract  proposition  of  law,  correct  in  and  of 
Itself  as  such,  but  wholly  inapplicable  to  the 
circumstances  of  the  particular  case,  is  prop- 
erly refused. 

A  charge  which  Is  not  supported  In  Its  hy- 
potheses by  any  phase  of  the  testimony  Is  ab- 
stract, and  should  be  refused,  no  matter  how 
correct  the  legal  proposition  It  may  assert 
And  so,  where  there  was  no  testimony  which 
tended  In  the  slightest  degree  to  prove  any  fact 
which  was  inconsistent  with  the  defendant's 
guilt,  a  request  that,  if  there  Is  a  fact  Inconsist- 
ent with  the  defendant's  guilt  sufficient  to  raise 
a  reasonable  doubt,  the  Jufy  should  acquit.  Is 
properly  denied.  Rains  v.  State,  88  Ala,  91,  7 
So.  815. 

In  a  case  where  the  whole  evidence  is  from 
the  mouths  of  eyewitnesses  to  the  occurrence 
constituting  the  crime  for  which  defendant  Is 
on  trial,  and  does  not  go  circumstantially  or 
inferentlally,  but  directly  and  positively,  to  the 
details  of  the  occurrence,  a  charge  that  a  con- 
viction should  not  be  had  upon  circumstantial 
evidence.  If  positive  evidence  is  attainable  or 
before  the  Jury,  has  no  place.  Welch  v.  State, 
124  Ala.  41,  27  So.  307. 

In  Coleman  v.  State,  87  Ala.  14,  6  Bo.  290, 
the  court  had  refused  a  request  to  charge  that 
a  conviction  ought  not  to  be  had  on  circum- 
stantial evidence  when  direct  and  positive  evi- 
dence Is  attainable,  and  the  refusal  was  held  to 
be  correct,  as  the  request  was  not  adapted  to 
the  testimony,  there  being  some  positive  proof 
that  the  defendant  stole  the  money,  and  the 
record  did  not  tend  to  show  that  any  additional, 
positive  testimony  could  be  obtained,  or  was  In 
existence. 

Where,  on  a  criminal  trial,  the  section  of  the 
Code  bearing  upon  the  subject  of  circumstantial 
evidence  Is  given  In  charge  to  the  Jury  i»  htto 
verba,  the  refusal  to  charge  as  requested  by 
counsel  for  the  accused  on  the  subject  of  the 
sufficiency  of    circumstantial    evidence  to  war* 
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rant  a  cooTictlon  1|  not  error.  Seats  ▼,  State 
(Ga.)  00  S.  B.  65. 

And  the  converse  of  this  proposition  Is  also 
tme,  as  will  he  seen  In  the  following  case. 

To  jnstify  a  conviction  of  murder  upon  cir- 
cnmstantial  evidence  alone,  the  facts  relied  on 
must  be  aheolutelj  Incompatible  with  the  inno- 
cence of  the  accused,  and  incapable  of  explana- 
tion upon  any  other  reasonable  hypothesis  than 
that  of  guilt.  And,  if  this  be  so,  a  Jury  called 
to  pass  upon  a  case  of  that  character  should  he 
Informed  of  the  rule  as  a  part  of  the  law  ap- 
plicable to  the  case.  And  an  ordinary  charge 
upon  the  law  of  reasonable  doubt,  copied  from 
the  statute,  cannot  convey  to  their  minds  a 
clear  conception  of  this  exaction  of  the  law, 
when  a  conviction  is  sought  upon  circumstan- 
tial testimony  alone ;  and  without  some  definite 
rule  for  their  guidance — a  rule  which  will  serve 
to  impress  itself  on  their  minds,  and  cause 
them  to  weigh  most  carefully  all  the  facts, 
isolated  or  connected,  from  which  they  must 
reach  their  conclusion  of  reasonable  inference — 
they  are  not  unlikely,  in  many  instances,  to 
found  their  verdict'  upon  strong  suspicion,  or 
mere  probability,  which  will  not  suffice  under 
the  law.    Hant  v.  State,  7  Tex.  Appw  212. 

VI.  TesMmofiy  of  aooomplice. 

And  it  would  seem  to  be  the  almost  univer- 
sal rule  that,  even  though  the  direct  testimony 
as  to  the  inculpatory  fact  be  given  by  an  ac- 
complice of  the  accused  in  the  commission  of 
the  crime,  yet  it  is  so  much  direct  and  positive 
testimony  as  will  not  necessitate  an  instruction 
upon  the  subject  of  circumstantial  evidence. 

Where  in  a  criminal  action  the  theory  of 
the  prosecution  was  based  upon  the  testi- 
mony of  an  accomplice,  and  there  was  noth- 
ing to  indicate  that  without  it  a  conviction  was 
asked,  a  request  to  instruct  the  Jury  as  to  the 
effect  of  circumstantial  evidence,  based  upon  the 
theory  that  there  was  no  direct  testimony  aside 
from  that  of  the  accomplice,  and  that  he  was 
impeached,  was  properly  denied.  Vaughan  r. 
State,  67  Ark.  1,  20  8.  W.  588. 

Where  the  case  on  a  trial  for  murder  waa  not 
dependent  alone,  nor  in  a  controlling  degree,  on 
circumstantial  evidence,  but  was  rather  a  case 
depending  upon  the  testimony  of  an  accomplice, 
and  the  necessity  of  corroborating  his  testi- 
mony, than  one  dependent  upon  circumstantial 
evidence,  a  request  to  charge  on  the  subject  of 
circumstantial  evidence  was  properly  refused. 
Tooney  v.  State,  8  Tex.  App.  452. 

Where,  on  a  trial  for  larceny,  a  witness  tes- 
tified directly  that  the  accused  told  him  that 
he  had  stolen  a  horse  from  the  owner,  even 
though  such  witness  was  an  accomplice  In  the 
theft,  this  fact  will  not  make  the  case  one  de- 
pendent wholly  on  circumstantial  evidence  so 
as  to  demand  a  charge  upon  that  character  of 
evidence.  Wampler  v.  State,  28  Tex.  App.  352, 
18  8.  W.  144. 

In  Thompson  v.  State,  88  Tex.  Crlm.  Rep. 
217,  26  S.  W.  108,  which  was  an  appeal  from  a 
conviction  of  murder,  the  court  said :  "The  evi- 
dence does  not  bring  this  case  within  the  rule 
of  ciraimstantlal  evidence.  The  accomplice 
swears  directly  and  positively  as  eyewitness 
that  defendant  committed  the  murder.  The 
threate  of  defendant  to  kill  the  accomplice  if 
•he  betrayed  him  were  also  proved.  The  court 
did  not  err  In  refusing  the  requested  charge 
sahmitting  the  law  applicable  to  circumstantial 
evidence." 
69L.R.  A. 


On  a  trial  for  murder  the  fact  that  the  wit- 
ness to  the  transaction  was  an  accomplice  fur- 
nishes no  reason  why  a  charge  should  be  given 
on  circumstantial  evidence.  Kidwell  v.  State, 
35  Tex.  Crlm.  Rep.  264,  83  S.  W.  342. 

On  a  trial  for  murder,  where  the  charge  was 
that  the  accused  procured  another  person  to 
kill  the  person  for  whose  murder  he  was  on  tri- 
al, and  the  person  who  did  the  killing  testified 
that  he  did  so  at  the  request  and  procurement 
of  the  accused,  and  that  the  latter  furnished 
him  the  gun  with  which  to  do  the  killing,  it 
was  held  that  the  court  did  not  err  In  failing  to 
charge  the  law  applicable  to  circumstantial  evi- 
dence. Thomas  v.  State,  48  Tex.  Crim.  Rep. 
20,  96  Am.  St  Rep.  884,  62  S.  W.  919. 

Upon  a  trial  for  larceny  of  a  horse.  It  was 
proved  that  the  party  who  took  the  horse  went 
into  the  lot,  put  a  rope  around  its  neck,  and  was 
leading  It  off,  when  the  officers,  who  were 
watching  for  the  thief,  undertook  to  make  an 
arrest,  when  the  party  fied.  There  were  present 
at  the  lot  the  thief  and  a  companion.  The  com- 
panion was  found  Just  outside  the  lot  at  the 
time  the  horse  was  taken.  It  was  held 
that  the  taking  in  the  case  of  theft  was 
the  main  fact,  and  in  this  case  it  was  not 
deduclble  from  circumstances,  but  testified  to 
positively.  The  accomplice  testified  that  he 
went  with  the  accused  according  to  a  previous 
arrangement  between  them  to  take  the  horse  in 
question.  This  was  held  to  be  positive  evidence 
as  to  the  identity  of  the  defendant,  although 
it  was  testified  to  by  an  accomplice ;  and  on  the 
whole  case  it  was  held  that  a  charge  on  the  law 
of  circumstantial  evidence  was  unnecessary. 
Monk  V.  State  (Tex.  Crim.  App.)  44  S.  W.  1101. 

Where,  on  a  trial  for  the  theft  of  a  head  of 
cattle,  a  witness  testified  positively  to  the  tak- 
ing by  the  accused  of  the  animal  in  controversy, 
and  that  he  was  an  accomplice,  this  fact  would 
not  necessitate  a  charge  upon  circumstantial 
evidence.  Nor  would  the  fact  that  the  Identity 
of  the  animal  taken  by  the  accused  and  the  wit- 
ness, his  accomplice,  as  peing  the  same  animal 
which  belonged  to  the  Alleged  owner,  was  es- 
tablished by  circumstantial  evidence,  make  It  a 
case  wholly  depending  upon  that  character  of 
testimony.  Williams  t.  State  (Tex.  Crlm. 
App.)  45  S.  W.  494. 

Where  the  only  witness  to  a  homicide  is  an 
accomplice,  this  furnishes  no  reason  why  the 
court  should  give  the  law  on  circumstantial  evi- 
dence in  charge  to  the  Jury.  Red  v.  State  (Tex. 
Crlm.  App.)  63  S.  W.  618. 

The  following  case,  however,  would  appear  to 
differ  from  the  general  line  of  decisions  on  the 
subject,  and  there  would  seem  to  be  consider- 
able force  In  the  reason  given. 

Where,  on  a  trial  for  murder,  the  only  direct 
evidence  of  the  commission  of  the  crime  by  the 
accused  is  that  of  an  accomplice,  who  is  over- 
whelmingly Impeached ;  and,  aside  from  his  tes- 
timony the  case  against  the  accused  Is  one 
largely  of  circumstantial  evidence, — an  instruc- 
tion on  the  effect  and  sufficiency  of  clrsumstan- 
tlal  evidence  Is  proper  and  necessary,  when  re- 
quested by  the  accused,  as  the  jury  might  re- 
fuse to  believe  the  accomplice.  State  v.  Wool- 
ard.  111  Mo.  248.  20  S.  W.  27. 

VII.  NcoesHiy  of  request  for  instruction;  or 
exception. 

An  exception  to  the  failure  or  refusal  to  In- 
struct on  the  law  of  circumstantial  evidence  In 
a  case  where  such  Instruction  should  be  given 
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I8  considered  in  the  following  cases.  The  rule 
would  appear  to  be  that  a  failure  so  to  instruct 
the  jury,  whether  requested  or  not,  is  material 
error,  with  the  exception  of  a  single  case. 

In  every  criminal  case  it  is  the  duty  of  the 
judge,  even  without  a  request,  to  charge  con- 
cerning the  law  of  reasonable  doubt ;  and,  where 
the  evidence  against  the  accused  on  a  trial 
for  hog  stealing  was  entirely  circumstantial, 
and  the  presiding  judge  failed  to  state  the  rule 
of  law  applicable  in  criminal  cases  to  proof  of 
this  character,  this  was  held  to  be  such  error 
as  would  reverse  a  judgment  of  conviction. 
Hamilton  v.  State,  96  Ga.  301,  22  S.  B.  528. 

It  is  only  another  application  of  the  doctrine 
of  reasonable  doubt,  which  the  humanity  of  the 
law  vouchsafes  to  prisoners  on  trial  when  the 
evidence  against  them  is  wholly  circumstantial, 
that  the  law  as  to  circumstantial  evidence 
should  be  correctly  given  the  jury  by  the  court ; 
and  an  instruction  embodying  it  simply  informs 
the  jury  what  degree  of  certainty  the  facts  in 
the  evidence  must  produce  in  their  mind  before 
they  can  convict,  just  as  a  charge  upon  the 
reasonable  doubt  does  in  ordinary  cases.  And 
the  failure  of  the  court  to  give  an  instruction 
upon  this  branch  of  the  law  is  error  which  will 
require  a  reversal  of  a  judgment  of  conviction. 
Hunt  V.  State,  7  Tex.  App.  212. 

In  Barr  v.  State,  10  Tex.  App.  507,  the  state- 
ment was  made  by  the  court  that  It  was  not 
until  the  decision  of  the  case  of  Hunt  v.  State, 
7  Tex.  App.  212,  9upra,  that  it  was  ever  ex- 
pressly decided  in  Texas  that,  in  trials  for 
felony,  when  the  proof  of  guilt  depended  alone 
on  circumstantial  testimony,  the  court  should 
charge  on  that  character  of  evidence,  as  a 
part  of  the  law  of  the  case,  whether  requested 
to  do  so  or  not. 

On  a  trial  for  theft  it  was  held  that  the  case 
was  one  of  purely  circumstantial  evidence,  and 
that  it  was  the  duty  of  the  court  below,  whether 
asked  or  not,  to  give  in  charge  the  law  appli- 
cable to  such  a  case.  Ward  v.  State,  10  Tex. 
App.  203. 

And  in  Itay  v.  State,  13  Tex.  App.  51,  the 
court  said:  "The*  evidence  upon  which  the 
conviction  in  this  case  Is  based  is  wholly  cir- 
cumstantial. It  is  well  settled  that  in  such 
case  the  court  should  instruct  the  jury  In  re- 
gard to  the  character  of  such  evidence,  as  a 
part  of  the  law  of  the  case*  whether  requested 
to  do  so  or  not.  There  is  no  particular,  definite 
form  of  language  required  to  be  used  in  giv- 
ing such  instructions.  If  the  ideas  are  suf- 
ficient, and  so  expressed  th&t  the  jury  can 
readily  comprehend  the  meaning  of  the  lan- 
guage employed,  the  demand  of  the  law  will 
be  satisfied.  ...  In  the  case  at  bar  the 
court  failed  to  give  the  jury  any  charge  upon 
circumstantial  evidence,  and  therefore  failed  to 
give  In  charge  all  the  law  applicable  to  the 
case.*' 

A  conviction  for  homicide  will  be  reversed 
where  It  is  wholly  dependent  for  its  support 
on  circumstantial  evidence,  where  a  charge  up- 
on that  subject  was  not  given  at  the  trial ;  and 
this  is  so  whether  such  charge  is  requested  or 
not.  Leftwich  v.  State,  34  Tex.  Crlm.  Rep. 
489,  31  S.  W.  385. 

When  the  testimony  in  a  criminal  case  is 
entirely  of  a  circumstantial  character,  and  a 
request  is  made  to  charge  upon  the  subject  of 
circumstantial  evidence,  although  the  request 
Is  technically  erroneous,  it  is  still  the  duty  of 
the  court  to  give  the  law  upon  the  subject,  as 
It  is  to  the  court  that  the  accused  has  the  right 
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to  look  to  see  if  he  has  a  fair  trial,  and  a 
jury  of  inexperienced  laymen  are  hardly  ex- 
pected to  apply  the  rule  applicable  to  this  class 
of  testimony  without  some  assistance  from  the 
court  People  v.  Scott,  10  Utah,  217,  87  Pac. 
335. 

In  Dovalina  v.  State,  14  Tex.  App.  812,  which 
was  a  trial  for  forgery,  the  court  said :  *'A 
conviction  was  sought  alone  upon  circumstan- 
tial evidence.  The  law  applicable  to  such  a 
case  was  not  charged.  However,  as  there  was 
no  charge  requested,  nor  objection  made  because 
of  the  omission  of  a  proper  charge  on  the  sub- 
ject; and  as  such  error  is  not  relied  upon  In 
the  motion  for  new  trial, — we  do  not  feel  called 
upon  to  reverse  upon  this  ground." 

The  last  reason  stated  was  probably  a  good 
oni5  for  not  reversing  the  judgment,  but  un- 
der all  the  decisions  given  herein  the  first  one 
certainly  was  not. 

Where  the  material  evidence  In  the  case  Is 
in  its  nature  circumstantial,  the  court  should 
instruct  the  jury  as  to  the  law  governing  that 
character  of  evidence, — especially  when  such 
instruction  is  requested.  Smith  v.  State,  7  Tex. 
App.  382. 

In  Polanka  v.  State,  33  Tex.  Crlm.  Rep.  634, 
28  S.  W.  541,  the  court  said :  '*ThIs  convic- 
tion was  for  hog  theft.  The  statement  of  facts 
incorporated  In  the  record  constitutes  this  a 
conviction  depending  wholly  upon  circumstan- 
tial evidence.  It  was  therefore  Incumbent  up- 
on the  trial  court  to  Instruct  the  jury  in  re- 
gard to  the  law  applicable  to  such  testimony. 
This  is  the  settled  rule  in  this  state  by  an  un- 
broken line  of  decisions,  and  a  failure  to  comply 
with  it  requires  a  reversal  of  the  judgment 
though  exception  be  not  reserved." 

In  affirming  a  conviction  of  murder  the  coart, 
in  White  V.  State,  40  Tex.  Crlm.  Rep.  366,  50 
S.  W.  705,  said:  "Appellant's  next  assign- 
ment is  that  the  court  erred  In  his  charge  to 
the  jury.  In  not  charging  upon  the  law  of  cir- 
cumstantial evidence.  In  answer  to  this  as- 
signment, we  would  observe  that  no  bill  of  ex- 
ceptions, nor  exception  in  motion  for  new  trial, 
was  reserved  to  the  failure  of  the  court  to  give 
this  charge,  and  hence  we  cannot  review  the 
same.  Even  if  there  had  been,  it  is  not  nec- 
essary for  the  court  to  charge  on  circumstan- 
tial evidence,  when  the  state  relies  on  the  con- 
fession of  the  defendant  as  part  of  the  evi- 
dence on  which  to  base  the  conviction.'* 

The  court  having  decided  the  last  proposition, 
it  was  unnecessary  for  it  to  decide  the  first,  but, 
if  it  had  been,  the  decision  would  seem  to  be  ' 
in  direct  opposition  to  all  prior  decisions  of  the 
same  court,  which  has  held  repeatedly  that  a 
failure  or  omission  of  the  court  to  charge  on 
circumstantial  evidence  in  a  proper  case  Is 
fatal  error  to  a  conviction,  whether  the  in- 
struction is  requested  or  not,  and,  as  stated  la 
the  last  case,  though  exception  be  not  reserved 
The  words  quoted  are  all  that  was  said  on  the 
subject,  and  no  reference  was  made  to  Polanka 
V.  State,  33  Tex.  Crlm.  Rep.  634,  28  S.  W.  641. 

See  also  Richards  v.  State,  102  Ga.  669,  27 
S.  E.  726,  infra,  IX. 

From  the  following  cases  it  would  appear 
that  in  trials  of  offenses  other  than  felonies 
a  request  for  an  instruction  as  to  the  law  of 
circumstantial  evidence  In  a  proper  case  Is 
necessary. 

In  Howard  v.  State,  8  Tex.  App.  612,  it  was 
held  that  on  a  trial  for  a  petty  theft,  inas- 
much as  with  regard  to  some  of  the  articles 
claimed  to  have  been  stolen  the  evidence  was 
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wholly  cireurastaiitlal,  a  proper  charge  on  cir- 
cnmttantlal  testimony  woald  have  been  appro- 
priate; but  that  being  a  miedemeanor,  it  was 
perhaps  the  doty  of  the  defendant's  coansel  to 
haye  asked  suitable  instructions  on  the  sub- 
ject, by  preparing  them  for  delivery  to  the  jury 
and  presenting  them  to  the  conrt. 

In  criminal  actions  for  misdemeanors,  the 
court  is  not  required  to  charge  the  Jury,  ex- 
cept at  the  request  of  counsel  on  either  side; 
but,  when  so  requested,  shall  give  or  refuse 
such  charges,  with  or  without  modification,  as 
are  asked,  in  writing;  citing  Code  Crim.  Proc. 
art.  681.    Ross  v.  State,  9  Tez.  App.  276. 

And  so,  on  a  trial  for  a  misdemeanor,  where 
the  Inculpatory  evidence  is  exclusively  circum- 
stantial, it  Is  error  for  the  court  to  refuse  an 
appropriate  Instruction  on  circumstantial  evi- 
dence when  requested  so  to  do  by  the  accused. 
Ibid. 

In  the  following  cases  It  will  be  seen  there 
were  requests  to  charge,  and  there  Is  a  sug- 
gestion In  each  that  the  error  consisted  In  a 
refusal  of  the  request,  but  the  cases  In  no  sense 
militate  against  those   which  precede  them. 

Where,  upon  the  trial  of  an  indictment  for 
larceny,  there  was  no  direct  or  positive  proof 
of  the  guilt  of  the  accused,  and  all  the  evi- 
dence adduced  against  them  was  circumstantial 
In  character,  the  court  said  that,  this  being  so. 
It  devolved  upon  the  trial  court  to  charge  the 
law  relative  to  such 'testimony,  and  a  failure 
so  to  charge  In  such  cases  had  been  so  repeat- 
edly held  by  the  court  to  be  reversible  error 
that  it  would  be  but  supererogation  to  cite 
authorities;  that  the  charge  given  did  not  em- 
brace the  law  In  this  respect,  and  a  correct 
enunciation  of  it  was  submitted  in  the  special 
requested  Instructions  which  were  asked  for 
defendant,  and  which  were  refused  by  the  court. 
Flores  v.  State,  13  Tex.  App.  665. 

In  Dreyer  t.  State,  11  Tex.  App.  6S1,  the 
eourt  said :  "Another  error  complained  of  is  that 
the  charge  omits  to  Instruct  the  Jury  upon  the 
law  of  circumstantial  evidence,  and  that  the 
court  refused  a  requested  Instruction  upon 
this  branch  of  the  case.  This  error  is  well  as- 
signed, and  the  requested  instruction  should 
have  been  given.'* 

See  also  Conner  t.  State,  17  Tex.  App.  1, 
•upra,  11,  a,  1. 

▼III.  Refutal  of  rrguesi,  the  subtianoe  of  wMoh 
ia  elaewhere  charged. 

The  court  having  Instructed  the  Jury  In  a 
criminal  case  that  the  law  presumed  the  de- 
fendant to  be  innocent  of  the  charge  against 
him.  It  was  neither  necessary  nor  proper  to 
caution  the  Jury  against  a  verdict  based  upon 
circumstantial  testimony,  or  to  prescribe  a  rule 
1^  which  that  character  of  testimony  was  to 
be  considered  by  them.  Strlcklln  v.  Com.  83 
Ky.  Q66. 

In  Roberts  v.  State,  110  Ga.  263,  84  S.  B. 
203,  It  was  held  that,  although  the  evidence 
relied  on  for  a  conviction  was  entirely  cir- 
cumstantial, it  Is  not  cause  for  a  new  trial  that 
the  court,  while  instructing  the  Jury  on  the 
law  of  reasonable  doubt,  failed  to  state  In  the 
same  connection  that  the  evidence  must  also 
be  consistent  with  defendant's  guilt,  and  must 
exclude  every  other  reasonable  hypothesis;  the 
court  having  In  another  connection  properly 
given  to  the  Jury  this  law  on  circumstantial 
evidence;  citing  Young  y.  State,  05  Ga.  450, 
20  S.  B.  270. 
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In  Cave  v.  State,  41  Tex.  182,  the  court  said 
that  the  case  depended  upon  circumstaatlal 
evidence,  and  required  full  instruction  on  that 
branch  of  the  law ;  but  that  the  several  charges 
as  given  by  the  court  embraced  substantially 
the  Instructions  asked  by  the  defendant,  and  it 
was  not  necessary  that  the  instructions  given 
by  the  court  should  be  repeated  or  given  in  the 
language  asked  by  the  defeudaut;  and  that 
the  charge  was  in  accordance  with  the  rulings 
of  the  court. 

Where,  on  a  trial  for  murder,  there  was  proof 
positive  that  the  accused  was  the  voluntary 
agent  who  committed  the  homicide,  and  the 
court  had,  without  request,  Instructed  the  Jury 
that  circumstantial  testimony  must  tend  close- 
ly to  prove  the  fact,  or  it  Is  not  of  itself  suf- 
ficient, but  may  still  be  entitled  to  great  weight 
in  connection  with  positive  testimony ;  and  that 
the  Jury  would  determine  fron^  the  testimony, 
and  from  all  the  facts  and  circumstances, 
whether  one  of  the  accused  committed  the  deed, 
and  the  other  aided  aod  abetted  It, — there  was 
no  occasion  to  lay  down  the  law  with  greater 
particularity  upon  the  subject  of  circumstantial 
evidence.     Burrell  v.  State,  18  Tex.  718. 

On  a  trial  for  murder,  where  the  charge  of 
the  court  sufficiently  instructed  the  Jury  as  to 
the  conclusiveness  of  circumstantial  evidence 
to  warrant  them  In  finding  a  verdict  on  that 
character  of  testimony  aloue,  and  was  a  sub- 
stantial compliance  with  the  law  on  that  sub- 
ject, and,  being  sufllclent  of  Itself,  a  special 
instruction  requested  by  the  defendant  became 
unnecessary,  the  court  was  not  required  to  give 
It,  and  did  not  err  to  the  prejudice  of  the  de- 
fendant's rights  to  have  the  Jury  properly  In- 
structed In  the  law  of  the  case.  Rye  v.  State, 
8  Tex.  App.  153. 

On  appeal  from  a  conviction  for  the  theft  of 
a  pair  of  gloves,  it  was  claimed  by  the  counsel 
for  the  accused  that  It  was  a  case  of  circumstan- 
tial evidence,  as  no  witness  saw  the  taking,  and 
that  the  fact  that  the  accused  was  found  in  the 
possession  of  recently  stolen  property  did  not 
take  the  case  out  of  the  rule;  neither  did  the 
fact  that  It  was  a  misdemeanor  case  render  it 
unnecessary  to  charge  on  the  issue  of  circum- 
stantial evidence ;  and  yet  the  court  did  not 
charge  on  it,  though  a  special  charge  was  re- 
quested by  the  accused  when  Instructing  the 
Jury  on  that  Issue,  and  refused.  All  the  court 
said  on  the  subject  was  that  the  charges  asked 
and  given  correctly  aud  sufficiently  Instructed 
the  Jury  In  regard  to  the  law  of  the  case,  and 
there  was  no  error  in  refusing  additional  re- 
quested instructioDs.  Martin  v.  State,  32  Tex. 
CrIm.  Rep.  441,  24  S.  W.  512. 

See  also  People  v.  Lem  Deo,  132  Cal.  199,  64 
Pac.  265,  Hupra,  III.  a,  1. 

IX.  Accuaed  in  ^wtapoaition  to  main  or  incul- 
patory fact. 

The  following  are  cases  where  the  court  con- 
ceded that  there  was  no  direct  evidence  as  to 
the  main  fact  constituting  the  crime,  yet  the 
facts  and  circumstances  testified  to  were  in 
such  juxtaposition  to  the  main  fact,  or  the  tes- 
timony placed  the  accused  in  such  Juxtaposition 
to  the  main  fact,  as  In  homicide  to  the  fact  of 
killing,  or  In  larceny  to  the  fact  of  the  taking, 
that  this  was  equivalent  to  direct  testimony, 
and  a  refusal  to  charge  on  the  law  of  circum- 
stantial evidence  was  no  error.  The  cases  fol> 
lowing  show  under  what  circumstances  such 
Juxtaposition  will  be  held  to  have  existed. 
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Upon  a  trial  for  the  theft  of  hogs  the  evi- 
dence showed  that  the  missing  hogs  were 
tracked  a  short  distance  from  the  place  where 
they  were  taken,  and  discovered  in  the  posses- 
sion of  the  defendant  and  his  brother,  who  were 
driving  them,  and  who  drove  them  on  home 
and  butchered  them.  The  court  held  that,  while 
no  witness  saw  defendant  actually  take  posses- 
sion of  the  hogs,  yet  the  criminative  circum- 
stances were  in  such  juxtaposition  to  the  main 
fact  that  the  omission  to  give  a  charge  upon  the 
law  of  circumstantial  evidence  was  not  calcu- 
lated to  Injure  the  defendant's  right.  Baldwin 
V.  State,  31  Ter.  Crim.  Rep.  689,  21  S.  W.  679. 

Where,  on  a  trial  for  theft  of  a  cow,  the  wit- 
ness testified  that  he  saw  the  accused  and  an- 
other at  a  point  a  mile  and  a  half  distant  from 
the  place  of  the  alleged  theft ;  that  two  or  three 
hours  later  he  heard  a  gun  shot  at  or  about 
the  place  of  the  alleged  theft;  and  that  a  few 
minutes  later  he  saw  the  defendant  and  the 
other  person  "at  work"  on  the  carcass  of  the 
cow  they  had  killed, — it  was  held  that  the 
court  did  not  err  In  failing  to  tell  the  Jury  that 
this  was  a  case  wholly  of  circumstantial  evi- 
dence, as  the  evidence  was  direct  and  positive 
as  to  the  guilt  of  the  accused,  as  testified  by 
an  eyewitness,  and,  if  the  shooting  was  not 
seen,  the  facts  were  in  such  close  juxtaposi- 
tion to  the  shooting  as  to  be  equivalent  to  direct 
testimony.  Bennett  v.  State,  82  Tex.  Cnm. 
Rep.  216,  22  S.  W.  684. 

In  Adams  v.  State,  84  Tex.  Crlm.  Rep^ 
470,  31  8.  W.  872,  which  was  an  appeal  from 
a  conviction  for  horse  stealing.  It  appeared  that 
the  horse  In  question  was  placed  in  the  pasture, 
and  was  seen  on  the  day  of  the  alleged  theft, 
outside  the  pasture,  near  a  road  which  led  along 
the  fence ;  and  the  accused  was  just  ahead  of 
the  animal,  which  seemed  to  be  following  him. 
The  accused  told  the  witness,  as  he  passed  him, 
that  the  colt  had  just  jumped  out  of  the 
pasture,  and  that  he  was  following  him,  and 
that  he  was  going  to  drive  him  back.  After- 
ward the  accused  offered  to,  and  did,  sell  the 
animal  to  another  witnesB.  In  holding  that  the 
failure  of  the  conrt  to  charge  on  circumstan- 
tial evidence  was  not  error,  the  court  said :  "If 
it  be  conceded  that  no  witness  saw  him  in  the 
very  act  of  taking  possession  of  said  colt,  yet 
the  testimony  places  defendant  In  juxtaposition 
to  the  main  fact,  which  is  the  act  of  taking  in 
this  case,  so  that  the  omission  to  give  the 
charge  on  circumstantial  evidence  was  not  cal- 
culated to  Injure  defendant's  rights.*' 

On  appeal  from  a  conviction  for  murder,  the 
failure  of  the  court  to  give  a  charge  on  cir- 
cumstantial evidence  was  assigned  as  error. 
The  evidence  was  to  the  effect  that  the  person 
for  whose  murder  the  accused  was  on  trial  was 
killed  in  his  barn,  and  his  wife,  who  was  killed 
at  the  same  time,  was  heard  to  address  the 
accused,  beseeching  him  not  to  injure  her  hus- 
band, and  immediately  on  being  found,  the 
husband,  being  still  alive  and  conscious,  and 
being  asked  who  did  it,  replied  with  the  name 
of  the  accused.  It  was  held  that,  while  no 
witness  testified  that  he  saw  the  act  of  killing, 
yet  the  facts  and  circumstances  of  the  case 
were  of  a  character  to  place  the  accused  in 
such  proximity  and  juxtaposition  to  the  fact 
of  killing  as  to  render  a  charge  on  circum- 
stantial evidence  unnecessary,  and,  besides,  the 
statements  of  deceased  and  his  wife  were  in  the 
nature  of  positive  evidence.  Crews  v.  State,  34 
Tex.  Crim.  Rep.  533,  31  8.  W.  373. 

On  a  trial  for  murder  the  accused  asked  a 
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charge  on  circumstantial  evidence,  a«d  contend- 
ed that,  although  the  accomplice  who  testified 
as  to  the  killing  was  present  and  saw  the  kill- 
ing, yet  it  being  dark,  and  at  the  very  time  of 
the  killing  he  being  some  little  distance  from 
the  parties  when  it  occurred,  it  was  such  a  case 
that  required  of  the  court  a  charge  on  circum- 
stantial evidence.  The  charge  was  refused, 
and.  In  aflirming  the  conviction,  the  court  said 
that  at  the  time  the  fatal  stroke  was  given  the 
witness  was  so  near  and  In  such  juxtaposition 
that,  though  he  may  not  have  seen  which  one 
of  the  two  parties  Infiicted  the  stabs  and  blows, 
several  of  which  were  fatal,  yet  it  would  make 
no  dlfferen<!e,  as  to  their  guilt,  which  one  may 
have  caused  the  wounds.  Kidwell  v.  State,  86 
Tex.  Crlm.  Rep.  264,  83  S.  W.  342. 

On  a  trial  for  rape,  where  the  facta  and  clr- 
camstances  of  the  case  are  of  such  a  character 
as  to  place  the  accused  In  such  close  proximity 
and  juxtaposition  to  the  main  fact  as  to  make 
It  certain  that  he  committed  the  act,  a  charge 
on  circumstantial  evidence  is  unnecessary. 
Allen  V.  State,  36  Tex.  Crim.  Rep.  881,  87  8.  W. 
429. 

On  trial  for  murder,  where  it  appeared  that 
the  accused  was  one  of  a  gang  who  had  con- 
spired to  rob  a  bank,  in  the  commission  of 
which  robbery  the  person  for  whose  murder  the 
accused  was  on  trial  was  killed,  and  one  of 
the  members  of  the  gang  had  entered  the  bank 
with  the  accused,  and,  wliile  they  were  In  the 
act  of  robbing,  shooting  commenced  on  the 
outside,  and  the  member  alluded  to  said  the 
boys  had  opened  up  the  ball,  these  facts,  to- 
gether with  the  other  facts  in  regard  to  the  con- 
spiracy to  rob  the  bank,  rendered  a  charge  on 
circumstantial  evidence  unnecessary,  and  the 
court  did  not  err  in  failing  so  to  Instruct  the 
jury.  NIte  v.  State,  41  Tex.  Crlm.  Rep.  840, 
54  8.  W.  763. 

While,  upon  the  trial  of  a  criminal  case,  it 
is  ordinarily  the  duty  of  the  judge,  whether 
requested  so  to  do  or  not,  to  give  in  charge  to 
the  jury  the  rule  respecting  the  degree  of  cer- 
tainty required  to  sustain  a  conviction  where 
circumstantial  evidence  is  alone  relied  upon, 
yet,  where  the  evidence,  even  though  circum- 
stantial, is  full  and  satisfactory,  without  seri- 
ous conflict,  and  clearly  shows  the  guilt  of  the 
accused,  a  failure  so  to  charge  will  not  re- 
quire the  granting  of  a  new  trial.  Richards 
V.  State,  102  6a.  669,  27  8.  B.  726. 

In  Jones  v.  State,  105  Ga.  649,  31  8.  B.  674, 
the  court  said  that  it  was  entirely  in  harmony 
with  Tarrer  v.  State,  95  Ga.  222,  21  8.  E.  381, 
where  it  was  ruled  that,  "in  passing  upon  the 
possession  of  stolen  goods  as  evidence  offered 
to  show  criminality,  the  time  which  elasped 
between  the  theft  and  the  possession,  and  the 
manner  in  which  the  possession  was  accounted 
for,  or  that  it  was  not  accounted  for  at  all, 
are  material  matters  for  the  consideration  of 
the  jury,  to  which  tae  court,  by  appropriate  in- 
structions, should  direct  their  attention ;"  and 
also  what  was  ruled  in  the  case  of  Hamilton 
V.  State,  96  Ga.  302,  22  8.  B.  628,  that  "the 
failure  to  give  some  such  instruction,  in  a  close 
and  doubtful  case  .  .  .  [like  the  case  then 
being  considered  1,  will  entitle  the  accused  to  a 
new  ti'ial."  The  court  then  said,  further,  that 
it  found  that  the  charge  of  the  court  In  the  case 
under  consideration,  while  it  omitted  to  deal 
with  the  law  applicable  to  the  question  of 
stolen  goods,  and  instructions  as  to  convlctloii 
on  circumstantial  evidence,  was  otherwise  full 
and  explicit,  and,  it  appearing  that  the  accused 
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was  plalnlj  guilty  under  the  law,  the  failure 
o<  the  court  below  to  charge  the  law  applicable 
to  the  recent  possession  oX  stolen  goods  as  a 
circumstance  tending  to  show  the  guilt  of  the 
defendant,  and  the  amount  and  the  character 
of  circumstantial  evidence  necessary  to  convict, 
was  Just  ground  of  criticism  from  a  legal  stand- 
point ;  yet  they  were  not  satisfied  to  reverse  the 
Judgment  because  of  these  omissions  from  the 
charge,  when  with  them  the  same  verdict  must 
have  been  rendered. 

On  a  trial  for  theft  It  was  shown  that  the 
accused  was  found  in  possession  of  the  stolen 
property  some  months  after  the  theft,  with  the 
brand  upon  the  animal  changed,  and  it  was 
held  that,  while  the  evidence  might  be  sufficient 
to  sustain  a  conviction,  yet  the  facts  tending 
to  connect  the  accused  with  the  original  taking 
were  not  In  such  close  proximity  to  such  tak- 
ing as  to  relieve  the  court  of  the  duty  of  In- 
structing the  Jury  in  regard  to  the  law  govern- 
ing cases  of  circumstantial  evidence.  Alderman 
V.  State  (Tex.  Crim.  App.)  23  S.  W.  685. 

In  Scott  V.  State  (Tex.  Crim.  App.)  28  8.  W. 
685,  the  court  said  that  the  conviction  was 
wholly  dependent  upon  circumstantial  evidence, 
the  facts  not  being  in  such  close  relation  or 
Juxtaposition  to  the  main  facts,  or  original  tak- 
ing of  the  cattle  charged  to  have  been  stolen, 
as  to  bring  the  case  within  the  rule  laid  down 
in  Montgomery  v.  State  (Tex.  Crim.  App.)  20 
S.  W.  920,  supra,  II.,  b,  and  that,  under  the 
facts  of  the  case  as  found  in  the  record,  such 
omission  required  a  reversal  of  the  Judgment. 
The  court  stated  that  it  desired  to  reaffirm  the 
doctrine  announced  in  the  Montgomery  Case. 

Where,  upon  a  trial  for  theft  of  an  animal, 
there  was  no  proof  that  the  defendant  took  the 
animal,  and  the  state  had  to  rely  upon  the 
fact  of  recent  possession  to  prove  the  taking, 
and  there  were  other  incriminatory  facts  in  the 
testimony,  all  of  a  circumstantial  character, 
none  of  which  placed  the  defendant  in  such 
Juxtaposition  as  to  relieve  the  case  of  being 
one  wholly  dependent  upon  circumstantial  evi- 
dence for  a  conviction, — it  was  held  to  have 
been  the  rule  by  a  long  line  of  decisions  that, 
in  cases  of  this  character,  it  Is  incumbent  upon 
the  court  to  give  in  charge  to  the  Jury  the  law 
pertaining  to  circumstantial  evidence,  and, 
where  this  is  not  done,  a  conviction  will  be  re- 
versed. Mc<}amant  v.  State  (Tex.  Crim.  .App.) 
37  S.  W.  437. 

Where,  on  a  trial  for  stealing  a  cow,  the 
proof  showed  that  she  would  come  home  every 
night  from  the  range,  but  failed  to  come  one 
night,  and  was  seen  no  more  until  a  month 
thereafter,  when  the  accused,  whose  business 
w&s  hunting  stray  stock  and  bringing  them  to 
their  owners,  found  the  cow,  according  to  his 
evidence,  and  brought  her  to  the  prosecutor, 
who  some  days  previously  had  offered  accused 
a  reward  if  he  would  find  his  cow  and  bring 
her  home,  the  state  proved  by  another  witness 
that  he  saw  accused  in  possession  of  the  cow 
three  days  after  she  was  missed  by  her  owner, 
when  accused  was  leading  her  by  a  rope  around 
her  neck,  and,  being  asked  what  he  was  going 
to  do  with  her,  said  he  was  going  to  turn  her 
loose  on  the  prairie.  He  was  told  by  the  wit- 
ness that  she  was  the  prosecutor's  cow,  and 
was  shown  where  the  latter  lived,  the  house 
being  in  plain  view.  The  court  said  that  this 
evidence  did  not  place  the  accused  in  such 
Juxtaposition  to  the  fact  of  taking  as  not  to 
require  a  charge  on  circumstantial  evidence, 
and,  because  of  the  failure  to  give  a  charge 
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thereon,  the  Judgment  was  reversed.  Da?  is  v. 
State  (Tex.  Crim.  App.)  74  S.  W.  544. 

Where,  on  a  trial  for  murder,  a  witness  tes- 
tified that  while  in  her  room  asleep  she  was 
awakened  by  a  pistol  shot,  and  going  to  the 
window  saw  the  accused  at  the  window,  and 
he  remarked  to  her  to  be  careful  not  to  say 
that  he  did  it,  and  smoke  was  coming  in 
through  the  shutters  of  the-  window,  but  she 
saw  no  arms  about  the  accused,  and  the  person 
killed  was  afterwards  found  dead  directly  under 
the  window,  and  the  autopsy  showed  that  he 
had  been  killed  by  a  bullet  wound,  the  court 
held  that,  while  it  is  true  that  the  circum- 
stances might  be  so  close  and  cogent,  throwing 
the  accused  in  such  Juxtaposition  with  the  main 
fact  that  it  might  not  require  a  charge  upon 
circumstantial  evidence,  yet,  where  the  facts 
are  in  doubt  upon  this  theory,  it  Is  the  safer 
and  sounder  rule  to  charge  in  regard  to  cir- 
cumstantial evidence.  That,  In  order  to  Justify 
the  trial  court  in  not  charging  upon  this  phase 
of  the  law,  it  must  be  taken  as  certain,  first, 
that  the  witness  testified  to  the  truth  fully, 
and,  growing  out  of  that,  secondly,  that  the  ac- 
cused was  at  the  window,  as  testified  by  the  wit- 
ness, and  thirdly,  that  his  remark  to  her  was 
a  confession  of  the  killing;  and  that,  while 
these  conclusions  of  the  court  might  or  might 
not  be  proper  deductions  irom  the  testimony,  It 
was  not  believed  to  be  of  sufficient  cogency  to 
exempt  It  from  the  rules  of  circumstantial  evi- 
dence, or  bring  4t  within  the  rules  of  positive 
evidence  to  the  exclusion  of  the  law  of  circum- 
stantial evidence.  Trejo  v.  State  (Tex.  Crim. 
App.)  74  S.  W.  546. 

Where,  upon  a  trial  for  hog  stealing,  a  wit- 
ness testified  that  he  heard  four  shots,  and  after 
a  time  another,  and,  after  hearing  the  five 
shots,  he  walked  half  a  mile  to  where  he  heard 
them,  and  saw  defendant  hanging  up  a  pig  that 
he  hid  in  the  brush,  and  then  walked  toward 
the  witness,  and,  when  within  about  50  yards, 
worked  the  lever  of  his  gun  several  times,  and 
then  went  in  the  direction  of  his  home;  and 
witness  examined  the  pig  and  recognized  it  as 
belonging  to  his  uncle,  the  owner;  and  the  pig 
was  killed  by  a  gunshot ;  and  the  following  day 
after  the  arrest  of  the  accused  he  was  carried 
to  the  point  designated  by  this  witness,  where 
a  track  was  found  and  that  the  shoe  the  accused 
was  wearing  corresponded  exactly  with  the 
tracks  found  upon  the  ground, — it  was  held 
that  these  facts  were  not  of  sufficient  cogency 
In  their  nearness  and  proximity  to  the  trans- 
action to  relieve  the  court  of  the  duty  of  char- 
ging the  law  of  circumstantial  evidence ;  and  thi 
Judgment  of  conviction  was  reversed.  Guerrero 
V.  State  (Tex.  Crim.  App.)  80  S.  W.  1001. 

X,  Aa  to  question  of  intent. 

As  frequently  before  stated,  it  is  only  when 
the  evidence  as  to  the  inculpatory  or  main  tact 
constituting  the  crime  is  wholly  circumstantial 
that  a  trial  court  is  required  to  Instruct  the 
Jury  upon  that  branch  of  the  law  of  the  case; 
but  in  the  case  of  a  prosecution  for  a  crime,  one 
of  the  essential  ingredients  of  which  Is  the 
criminal  intent  of  the  accused  in  committing  It, 
and  there  is  direct  evidence  as  to  the  main  or 
inculpatory  fact,  such  as  the  killing  In  homi- 
cide, the  taking  in  larceny,  or  the  breaking  in 
burglary,  although  the  evidence  tending  to 
prove  the  guilty  intent  of  the  accused  may  be 
wholly  circumstantial  no  charge  on  the  law  re- 
lating to  that  character  of  evidence  is  required 
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Where  the  fact  Is  that  the  accused  stood  by 
and  saw  another  kill  the  person  for  whose  mur- 
der he  Is  on  trial,  but  there  is  no  positive  testi- 
mony that  he  took  an  active  part  in  the  killing, 
and  his  conviction  of  murder  Is  sought  to  be  up- 
held by  the  prosecution  upon  the  theory  that  he 
consented  to  the  killing  In  pursuance  of  a  con- 
spiracy previously  entered  into  by  him  and  the 
person  who  actually  did  the  killing  to  elfect  the 
same,  and  all  the  evidence  except  the  killing  is 
clrcumstantlaU  a  failure  to  charge  the  law  upon 
evidence  of  that  character  Is  fatal  to  the  con- 
viction. Jones  V.  State,  84  Tex.  Crim.  Rep. 
400,  30  S.  W.  1059,  31  S.  W.  664.  The  court 
said  that  the  rule  requiring  an  instruction  upon 
circumstantial  evidence,  and  of  what  that  In- 
struction should  consist,  applied  only  to  proof 
of  the  act,  and  not  to  proof  of  the  intent.  On 
motion  for  a  rehearing  the  majority  of  the  court 
adhered  to  the  opinion  and  Judgment  of  re- 
versal previously  rendered  In  the  case,  but  one 
of  the  Judges  dissented  from  the  views  ex- 
pressed, and  said  that  on  a  more  thorough  ex- 
amination of  the  questions  involved  he  was 
forced  to  do  so,  giving  as  his  reason  that,  as 
the  presence  of  the  accused  at  the  killing  was 
proved  by  positive  testimony,  and  while  the  in- 
tent and  purpose  of  being  there,  to  give  color 
and  character  to  his  presence,  and  what  he  did 
or  did  not  do  there,  were  to  be  gathered  by 
circumstantial  evidence,  yet,  when  the  act  was 
established  by  positive  evidence,  and  the  intent 
was  to  be  Inferred  from  circumstances,  it  was 
not  necessary  in  such  case  to  give  a  charge  upon 
circumstantial  evidence.  The  difference  be- 
tween this  and  the  majority  opinion  seems  to 
be  that  the  latter  went  upon  the  theory  that 
the  existence  of  the  conspiracy,  and  what  the 
accused  did  at  the  killing,  or  did  not  do  there, 
formed  the  inculpatory  act. 

The  case  of  Weathersby  ▼.  State,  29  Tex. 
App.  278,  16  S.  W.  823,  supra.  III.  a,  1,  would 
seem  to  sustain  the  views  set  forth  in  the  dis- 
senting opinion. 

Where,  on  an  appeal  from  a  conviction  for 
unlawfully  selling  intoxicating  liquor,  it  ap- 
peared from  the  statement  of  facts,  giving  in 
detail  the  conversation  between  the  accused 
and  the  witness  who  bought  the  whisky  at  the 
time  it  was  purchased,  that  the  accused  must 
have  known  the  object  and  purpose  with  which 
the  witness  went  there  because  he  got  the  bot- 
tle of  whisky,  it  was  not  a  case  of  circumstan- 
tial evidence  requiring  a  charge  upon  that  sub- 
ject. Lcflwich  V.  SUte  (Tex.  Crim.  App.)  55 
S.  W.  571. 

On  a  trial  for  unlawfully  selling  intoxicating 
liquor,  where  it  was  conceded  that  the  party 
got  the  whisky  of  the  accused,  and  the  only 
fact  left  to  be  proved  was.  What  was  the  intent 
of  the  accused  in  the  transaction? — a  failure 
to  charge  on  circumstantial  evidence  is  no  er- 
ror. Becker  v.  State  (Tex.  Crim.  App.)  60  S. 
W.  949. 

Where,  on  a  trial  for  murder,  the  act  is 
proved  by  direct  or  positive  testimony,  and  all 
that  remains  to  be  found  is  the  intent  which 
caused  the  act,  and  which  may  be  inferred  from 
the  circumstances  accompanying  the  same,  the 
rule  requiring  a  charge  upon  circumstantial  evi- 
dence does  not  apply.  Red  ▼.  State  (Tez.  Crim. 
App.)  53  S.  W.  618. 

On  a  trial  for  murder  the  facts  that  the  ac- 
cused went  to  the  scene  of  the  homicide  in  com- 
pany with  the  person  who  actually  did  the  kill- 
ing, and  of  his  being  present  at  the  time,  and 
what  he  did  there,  having  been  proved  by  post* 
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Uve  evidence;  and  all  that  remains  to  be  found 
Is  the  intent  which  accompanied  the  act  of  the 
accused,  which  may  be  Inferred  from  the  cir- 
cumstances aiccompanying  the  act, — the  rule  as 
to  the  necessity  of  charging  the  Jury  as  to  the 
law  of  circumstantial  evidence  does  not  apply. 
Alexander  v.  State  (Tex.  Crim.  App.)  49  8.  W. 
229. 

If,  on  a  prosecution  for  theft,  the  taking  of 
the  property  (cattle)  appears  from  the  defense 
of  the  accused  to  be  an  admitted  fact,  as  where 
he  claims  that  he  took  the  cattle  under  a  pur- 
chase from  one  who  claimed  to  sell  them  as  the 
property  of  the  owner,  it  Is  no  reason  for  re- 
quiring the  court  to  charge  upon  the  law  of  cir- 
cumstantial evidence  that  the  state  proposed  to 
prove  the  intent  by  that  character  of  evidence. 
Houston  V.  State  (Tex.  Crim.  App.)  47  S.  W. 
468. 

On  a  trial  for  larceny,  where  the  accused 
confessed  the  taking,  but  insisted  that  he  did 
not  take  with  a  fraudulent  intent,  but  nnder  a 
claim  of  right,  this  evidence  removed  the  case 
from  the  realm  of  circumstantiai  evidence,  the 
only  issue  being  as  to  the  Intent;  and  where 
such  is  the  case  a  refusal  to  make  a  special 
charge  on  circumstantial  evidence  Is  not  error. 
Roberts  v.  State,  44  Tex.  Crim.  Rep.  267,  70  8. 
W.  423. 

XI.  MUceUaneou9  oase». 

In  instructing  the  Jury  as  to  reajsonable 
doubt  in  criminal  cases  the  better  practice  is 
to  follow  as  nearly  as  possible  the  language  of 
the  Criminal  Code.  The  Jury  in  a  criminal 
case  having  been  instructed  that  It  was  their 
duty  to  consider  the  entire  evidence  in  the  case, 
it  would  have  been  not  only  needless,  but  prob- 
ably misleading,  to  have  instructed  them  as  to 
the  particular  character  and  effect  of  circum- 
stantial evidence.  Weatherford  ▼.  Com.  7  Ky 
L.  Rep.  827. 

The  case  is  reported  only  In  the  abstract 
which  is  given  above,  and  what  the  particular 
circumstances  were  to  which  It  related  does 
not  appear. 

In  People  v.  Murray,  72  Mich.  10,  40  N.  W. 
29,  the  court  said  that  undue  prominence  Is 
often  given  to  unimportant  testimony  by  the 
course  pursued  by  the  court;  and  that  much 
care  should  be  observed  in  this  regard  1^  the 
trial  Judge;  and  that  the  charge  In  the  case 
before  them  had  this  Infirmity,  as,  for  instance, 
it  stated  that  the  accused  fled,  without  stating 
his  testimony  upon  that  subject;  and  officers 
were  sworn  who  arrested  him,  and  allowed  to 
give  evidence  of  what  was  said,  but  no  charge 
was  given  of  the  rule  applicable  In  such  cases ; 
and  that  the  presumptions  of  the  law  in  favor 
of  the  accused  were  entirely  omitted  in  the 
charge.'  The  case  was  one  where  the  accused 
had  been  sentenced  to  Imprisonment  for  the 
term  of  fifty  years,  which  the  court  held  was 
more  than  his  life  could  be  expected  to  last  in 
prison,  and  the  circumstances  of  the  case  were 
peculiar,  rendering  it  a  hardship ;  and  the  conrt 
held  that  it  reversed  the  Judgment  1^  a  de- 
parture from  its  rules,  which  it  would  not 
ordinarily  do,  but  that  this  was  a  case  where, 
under  the  general  superintending  power  and  di- 
rection over  all  Inferior  courts,  it  felt  it  the  im- 
perative duty  of  the  court,  with  or  without  ob- 
jection, and  exceptions  by  the  counsel  for  the 
accused,  to  set  aside  the  proceedings  and  order 
a  new  trial. 

In  State  v.  Roe,  12  Vt  93,  the  court.  In  af- 
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flrmlni;  a  oonvictloii  tor  anon,  alluded  to  the 
claim  of  the  accused  that  the  court  neglected  to 
instruct  the  Jury  ahout  the  rules  concerning 
weighing  circumstantial  or  presumptive  eyi- 
dence,  and  after  stating  that  there  are  among 
elementary  writers  ingenious,  but  extremely 
fanciful,  dissertations  on  this  species  of  proof; 
and  that,  as  the  human  mind,  in  search  of 
truth,  is  extremely  anxious  to  reduce  moral 
truths  (0  mathematical  certainty, — some  of  the 
writers  have  attempted  to  resolve  presumptive 
evidence  into  arithmetical  proportions  and  al- 
gebraic equations.  But  that  all  this  is  merely 
fanciful,  and  no  adjudged  case  has  settled  any 
such  rules.  That  some  rules  for  weighing  evi- 
dence are  laid  down  in  the  books,  and  the  Judge 
may,  and  perhaps  ought,  in  cases  proper,  in  his 
estimation,  to  aid  the  Jury,  In  his  discretion,  by 
instructing  them  in  those  practical  rules.  But 
that  this  rests  in  his  own  discretion,  depending 
on  his  views  of  the  nature  of  the  case  and  oc- 
casion. But  no  adjudged  case  can  be  found 
where  it  has  been  held  as  error  that  the  court 
did  not  instruct  the  Jury  in  the  most  approved 
elementary  rules  on  the  best  and  safest  mode  of 
weighing  circumstantial  evidence  which  the 
case  would  have  Justified  or  perhaps  called  for. 
And  that  there  probably  never  was  a  case  of 
circumstantial  evidence  tried  where  the  Judge 


gave  the  Jury,  all  the  instructions  the  law 
would  have  sustained,  but,  unless  he  gave  them 
wrong  instructions,  it  was  no  error.  That  the 
want  of  full  instruction  might,  in  some  courts, 
have  been  considered  ground  for  a  new  trial ; 
never  was  it  assigned  for  error. 

It  will  be  noticed  that  a  large  proportion 
of  the  cases  in  the  note  are  decisions  of  the  ap- 
pellate courts  of  Texas,  and  particularly  the 
cases  in  aupra,  VII.,  where  the  questions  con- 
sidered are,  the  necessity  of  the  request  for  in- 
struction on  the  subject  of  circumstantial  evi- 
dence ;  and  also  the  necessity  of  an  exception  to 
the  neglect  or  refusal  of  the  court  to  charge 
upon  that  subject ;  there  being  in  that  division 
only  two  cases  cited  from  Georgia  and  one  from 
Utah,  other  than  the  Texas  cases.  This  pre- 
ponderance of  cases  from  that  state  in  the  note 
is  readily  accounted  for  when  an  examination  is 
made  of  article  715  of  the  Code  of  Criminal 
Procedure  of  Texas,  which  provides:  "After 
the  argument  of  any  criminal  cause  has  been 
concluded,  the  Judge  shall  deliver  to  the  Jury 
a  written  charge,  in  which  he  shall  distinctly 
set  forth  the  law  applicable  to  the  case ;  but  he 
shall  not  express  any  opinion  as  to  the  weight 
of  evidence ;  nor  shall  he  sum  up  the  testimony. 
This  charge  shall  be  given  in  all  cases  of  felony, 
whether  asked  or  not."  P.  H.  Y. 
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Heffllffencc  of  a  locomotive  engineer, 
Tvlitclt  results  In  a  colltslon.  Is  not 
taspiitaltlo  to  tlie  conductor  in  charge 
of  his  train,  so  as  to  prevent  a  recovery  for 
injuries  thereby  caused  to  the  latter,  where 
the  conductor  could  not  have  controlled  the 
action  of  the  engineer  at  the  time  of  the 
accident,  or  bare  prevented  its  occurrence. 

(April   8,   1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Craighead 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
A/prmed, 

Statement  by  Battle,  J.: 

"On  the  16th  day  of  February,  1902,  and 
for  some  time  prior  thereto,  W.  O.  McFall 
was  employed"  by  the  St.  Louis  &  San  Fran- 


cisco Railroad  Company  as  a  conductor,  and 
on  that  day  had  charge  of  fast  freight  train 
25,201,  with  William  Adams  as  his  engineer, 
and  was  running  from  Thayer,  Missouri,  to 
Memphis,  Tennessee.  This  train  left 
Thayer,  Missouri,  between  4  and  5  A.  M.,  as 
second  section  of  201,  with  orders  to  run 
forty-five  minutes  behind  first  201,  which 
was  a  regular  passenger  train.  At  Hardy, 
the  first  water  station,  some  18  miles  east 
of  Thayer,  McFall's  train  stopped,  and  then 
received  orders  to  meet  freight  train  252,  in 
charge  of  conductor  Shirk  and  engineer 
Morehead,  at  Ravenden  station,  about  15 
miles  further  east.  McFall's  train  was  a 
first-class  train,  and  was  entitled  to  the 
main  line  at  the  meeting  point,  while 
Shirk's  train  was  a  third-class  train,  and 
was  required  to  take  the  siding  at  this  meet- 
ing point.. 

Shirk's  train  arrived  at  Ravenden,  the 
meeting  point,  from  five  to  ten  minutes 
ahead  of  McFall's  train,  and,  instead  of  tak- 
ing the  siding,  stopped  on  the  main  line,  at 
the  switch  for  this  siding.  The  engineer 
cut  the  engine  off,  and  ran  it  up  to  the 
water  tank  on  the  main  line,  took  water,  and 


IfoTB. — For  a  case  in  this  series  holding  that 
the  negligence  of  the  driver  of  a  fire  engine  in 
colliding  with  a  street  car  is  not  imputable  to 
a  fireman  riding  on  the  engine,  see  McKeman 
V.  Detroit  Citisens'  Street  R.  Co.  68  L.  R.  A. 
347. 

As  to  imputing  negligence  of  driver  of  vehi- 
cle generally  to  person  injured  while  driving 
69  L.  R.  A. 


with  him,  see  Nisbet  v.  Garner,  1  L.  B.  A.  152, 
and  note;  Becke  v.  Missouri  P.  B.  Co.  9  L.  B. 
A.  1C7,  and  note;  Union  P.  B.  Co.  v.  Lapsley, 
16  L.  R.  A.  800 :  Mullen  v.  Owosso,  23  L.  R.  A. 
693 ;  Illinois  C.  B.  Co.  v.  McLeod,  52  L  R.  A. 
954 ;  Koplitz  v.  St.  Paul,  58  L.  R.  A.  74 ;  and 
Duval  V.  Atlantic  Coast  Line  B.  Co.  66  L.  R.  A. 
722. 


218 


Amkaksab  Scpbemb  Oomrv. 


returned  to  his  train.  McFaH's  train  ap- 
proached from  the  west,  without  stopping 
at  the  station,  and  ran  into  Shirk's  train. 
No  one  was  hurt  on  either  train,  except  con- 
ductor McFall,  who  at  the  time  of  the  col- 
lision was  looking  out  at  the  side  door  of 
his  caboose.  The  sudden  stopping  of  the 
train  caused  the  side  door,  which  was  a  slid- 
ing door,  to  close,  striking  McFall  about 
the  head  or  neck,  killing  him. 

It  also  appears  that  neither  train  had  any 
rights  over  the  other  at  the  point  of  colli- 
sion. McFairs  train,  as  against  Shirk's 
train,  had  the  superior  right  to  the  main 
line  up  to  the  clearance  post,  a  few  feet 
west  of  the  east  switches  at  this  station. 
Shirk's  train  had  superior  rights  to  the  side 
tracks,  and  had  the  right  to  the  main  line 
east  of  the  switch.  Tlie  territory  between 
the  east  switch  stands  and  the  clearance 
poets  is  called  ''neutral  territory,"  and  this 
is  where  Shirk's  engine  was  when  McFall's 
engine  struck  it. 

Anna  McFall,  as  administrator  of  W.  O. 
McFall,  deceased,  brought  this  action 
against  the  railroad  company  to  recover 
damages,  caused  by  the  death  of  her  in- 
testate, for  the  benefit  of  the  widow  and 
children  of  the  deceased,  alleging  that  she 
was  his  widow,  and  Leoho  McFall,  fourteen 
years  of  age,  Gladdis  McFall,  thirteen  years 
of  age,  and  Nadine  McFall,  eight  years  of 
age,  were  his  children.  She  alleged  in  her 
complaint  that  McFall's  death  was  caused 
by  the  negligence  of  his  own  engineer, 
Adams,  in  that  the  latter  approached  Raven- 
den  station,  the  meeting  point,  without  re- 
ducing the  speed  of  his  train  and  without 
having  his  train  under  control;  and  by  the 
negligence  of  Shirk  and  his  engineer  in  not 
having  their  train  on  the  siding  on  the  ar- 
rival of  McFall's  train. 

The  defendant  answered,  and  admitted 
that  McFall's  engineer,  Adams,  was 
negligent,  and  alleged  that  the  combined 
negligence  of  Adams  and  the  contributory 
negligence  of  McFall  caused  the  collision 
and  McFall's  death. 

There  is  no  contention  here  that  McFall 
and  the  engineer  on  his  train  and  the  em- 
ployees on  Shirk's  train  were  fellow  serv- 
ants, and  that  he  had  assumed  the  risk  of 
their  negligence.  It  is  virtually  conceded 
that  they  were  not.  The  only  questions  pre- 
sented for  our  consideration  on  this  appeal 
are:  (1)  Is  the  negligence  of  the  engineer, 
Adams,  to  be  imputed  to  MoFall;  and,  (2) 
if  not,  was  McFall  guilty  of  negligence 
which  contributed  to  his  death? 

The  #ct8  we  have  stated  were  proved  in 
the  trial  of  the  issues  in  this  case;  also  the 
following  rules: 

**(352)  Engineers,  when  on  the  road,  are 
under  the  direction  of  the  train  conductor. 
65>  L.  R.  A. 


whose  orders  they  will  obey,  mless  his  or- 
ders may  endanger  the  safety  of  the  train 
or  require  a  violation  of  the  rules,  in  which 
event  the  engineer  becomes  equally  responai- 
ble  with  the  conductor." 

*'(505)  No.  train  will  leave  a  station 
without  sufficient  brakes,  air  or  hand,  to 
handle  it  with  safety  to  the  next  stopping 
point." 

"(506)  Enginemen  and  conductors  will 
both  be  held  responsible  for  the  test  being 
made  as  provided  in  rule  502,"  which  pro- 
vides how  the  air  brakes  shall  be  tested. 

Evidence  was  adduced  tending  to  prove 
the  following  facts:  When  McFall's  train 
was  about  to  leave  Thayer,  Missouri,  as  be- 
fore stated,  Adams,  his  engineer,  undertook 
to  test  the  air  brakes,  when  McFall  said  to 
him,  "Let's  not  wait  for  you  to  pump  up  the 
air;  let's  go  on,  and  you  can  tiy  the  air 
down  the  road  the  first  time  we  have  to 
stop;"  and  they  moved  on  without  making 
the  test  of  the  air  brakes.  At  Hardy,  a 
station  18  miles  from  Thayer,  they  stopped 
to  receive  orders,  and,  in  doing  so,  applied 
the  air,  and  the  air  brakes  worked  well. 
They  received  orders  to  meet  train  No.  252, 
Shirk's  train,  at  Ravenden,  about  15  miles 
distant,  and  then  ran  on  to  that  place. 
Adams,  relating  what  then  followed,  says: 
"There  was  a  slow  bridge  about  2Vjb  miles 
west  of  Ravenden,  and  I  think  we  had  an 
order  there  to  reduce  speed  at  that  bridge; 
and  in  coming  there  it  was  awfully  cold,  and 
I  had  been  using  the  engine  pretty  hard,  and 
it  was  not  steaming  good,  and  I  shut  off 
way  the  other  side  of  the  bridge  and  let  the 
train  roll  over  the  bridge  and  did  not  use  the 
air,  and  after  we  rolled  over  the  bridge  I 
put  the  steam  on  again,  and  kept  it  on  until 
we  got  to  the  mile  board  at  Ravenden.  I 
whistled  for  the  road  crossing  there  and  for 
the  mile  board,  and  rolled  on  down,  and  then 
whistled  for  the  meeting  order,  one  long  and 
one  short  blast,  and  we  came  on  down,  and 
there  is  a  reverse  curve  there,  and  when  I 
got  in  the  curve  I  looked  over  about  the 
tank  and  saw  smoke  and  steam  arising,  and 
I  said  to  my  fireman,  Those  fellows  are 
here,  and  we  won't  be  delayed  any,'  and  we 
rolled  on  down,  and  about  50  yards  north  of 
the  pump  house  I  applied  the  air,  and  I  felt 
the  train  budge  like  it  was  working  all 
right,  and  I  rolled  on  down  there  expecting 
252  to  be  on  the  side  track,  and  when  we  got 
down  a  little  farther  I  looked  on  the  paififg 
track  and  did  not  see  anything  of  them. 
Well,  I  was  pulKng  Mr.  McFall,  and  Shirk's 
train  was  No.  252,  and  I  expected  to  see 
Shirk's  train  on  the  siding,  but  I  did  not 
see  them,  and  I  thought  probably  they  were 
doubling  over  another  track,  and  by  that 
time  I  was  getting  up  near  the  tank,  and  I 
I  watched  for  them  and  did  not  see  thinn,  and 
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I  put  the  air  on,  and  then  looked  at  the 
order  board  and  saw  it  was  all  right,  and 
just  as  I  passed  the  order  board  I  came 
around  the  depot  and  struck  straight  track, 
and  I  saw  their  engine  right  ahead  of  me, 
and  it  looked  to  me  like  they  were  about 
150  yards  ahead  of  me,  or  not  so  far,  and 
that  scared  me,  and  I  put  on  the  air  and 
reversed  the  engine,  and  that  did  not  seem  to 
do  any  good  at  all,  and  we  run  on  down  and 
struck  them." 

He  further  testified  that  his  train  was 
running  about  25  miles  an  hour  as  it  passed 
the  mile  board,  "and  had  been  for  a  mile 
back,^  and  about  8  or  10  miles  an  hour  when 
it  struck  Shirk's  train,  and  thinks  that  he 
could  have  stopped  his  train  and  avoided 
the  collision  if  the  air  which  set  the  brakes 
had  "worked  all  right."  It  "worked  all 
right"  at  Hardy,  and  until  he  "got  in  sight" 
of  Shirk's  train,  and  then  failed,  and  the 
collision  followed. 

As  his  train  approached  Ravenden,  Mc- 
Fall  was  in  the  caboose  with  no  end  doors  or 
platform  and  no  cupola,  and  had  side  doors 
•on  rollers.  Adams  testified:  "McFall  being 
in  the  caboose,  there  was  nothing  he  could 
have  done  in  the  way  of  signaling  me  after 
it  became  apparent  that  something  was 
wrong.  I  could  not  have  seen  him  from  the 
mile  board.  The  track  is  all  curves,  first 
one  way,  then  the  other.  In  the  curve  at 
Ravenden,  with  the  short  train  we  had,  I  do 
not  think  McFall  could  have  seen  the  engine, 
because  the  water  tank  and  depot  were  in 
the  way."  He  could  nave  set  the  brakes  by 
turning  the  air  cock,  for  the  purpose  of 
•checking  the  train,  but  that  he  was  doing, 
and  could  do  more  e£Pectually  than  McFall 
•could  have  done. 

At  the  time  of  the  collision  McFall  was 
looking  out  of  the  side  door  of  his  caboose, 
when  the  sudden  stopping  of  the  train, 
•caused  by  the  eollision,  caused  the  door  to 
oloee  with  great  force  and  kill  him,  striking 
him  on  the  head. 

The  jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  $0,000.  Judgment  was  ren- 
dered in  her  favor  for  that  amount,  and  the 
defendant  appealed. 

Messrs,  L.  F.  Parker  and  W.  J.  Orr, 

for  appellant: 

The  negligence  of  the  engineer  is  imputed 
to  the  conductor. 

Moore  v.  Jones,  15  Tex.  Civ.  App.  391,  39 
S.  W.  593;  Minster  v.  Citizens'  R.  Co.  53 
Mo.  App.  276;  Evans  v.  Atlantic  d  P,  R,  Co. 
02  Mo.  49;  8t.  Louis,  L  M.  d  8.  R.  Co.  v. 
Morgart,  45  Ark.  318;  Pine  Bluff  Water  d 
bight  Co.  V.  Schneider,  62  Ark.  109,  33  L.  R. 
A.  366,  34  S.  W.  547;  LittU  v.  Haokett,  116 
U.  S.  366,  29  L.  ed.  652,  6  Sup.  Ct.  Rep.  391 ; 
Tharogood  ▼.  Bryan,  8  C  B.  115;  Maes  v. 
«9  L.R.  A. 


TetDOs  d  N.  O.  R.  Co.  (Tex.  Civ.  App.)  23 
S.  W.  725;  Hot  Springs  Street  R.  Co.  v. 
Hildreth,  72  Ark.  572,  82  S.  W.  245;  Cal- 
lahan V.  Sharp,  27  Hun,  85;  New  York,  L. 
E.  d  W.  R.  Co.  V.  Steinhrenner,  47  N.  J.  L. 
161,  54  Am.  Rep.  126. 

Messrs.  J.  F.  Oautaey  and  H •  F.  Iiamb 
for  appellee. 

Battle,  J.,  delivered  the  opinion  of  thS 
court: 

Assuming  that  the  collision  was  caused 
by  the  negligence  of  Adams,  the  engineer, 
was  such  imputable  to  McFall  T  In  lAttle  v. 
Hackett,  116  U.  S.  366,  29  L.  ed.  652,  6  Sup. 
Ct.  Rep.  301,  Mr.  Justice  Field,  delivering 
the  opinion  of  the  court,  said:     "That  one 
cannot  recover  damages  for  an  injury  to  the 
oonunission  of  which  he  has  directly  contrib- 
uted,    is  a  rule  of  established  law  and  a 
principle  of  common  justice.    And  it  mat- 
ters not  whether  contribution  consists  in  his 
participation  in  the  direct  cause  of  the  in- 
jury, or  in  his  omission  of  duties  which,  if 
performed,  would  have  prevented  it."     In 
that  case  the  court  held:     "A  person  who 
hires  a  public  hack,  and  gives  the  driver  di- 
rections as  to  the  place  to  which  he  wishes 
to  be  conveyed,  but  exercises  no  other  con- 
trol over  the  conduct  of  the  driver,  is  not  re- 
sponsible for  his  acts  or  negligence,  or  pre- 
vented from  recovering  against  a  railroad 
company  for  injuries  suffered  from  a  col- 
lision of  its  train  with  the  hack,  caused  by 
the  negligence  of  both  the  managers  of  the 
train  and  of  the  driver."    The  court,  after 
a  review  of  many  cases  upon  the  subject, 
said:     "Those  on  a  hack  do  not  become  re- 
sponsible for  the  negligence  of  the  driver, 
if  they  exercise  no  control  over  him  further 
than  to   indicate  the  route  they  wish  to 
travel  or  the  places  to  which  they  wish  to 
go.    If  he  is  their  agent  so  that  his  negli- 
gence can  be  imputed  to  them  to  prevent 
their   recovery  against  a  third   party,  he 
must  be  their  agent  in  all  other  respects, 
so  far  as  the  management  of  the  carriage 
is  concerned;    and   responsibility  to  third 
parties  would  attach  to  them  for  injuries 
caused  by  his  negligence  in  the  course  of  his 
employment.      But,    as    we    have    already 
stated,    responsibility    cannot,    within    any 
recognized  rules  of  law,  be  ifastened  upon 
one  who  has  in  no  way  interfered  with  and 
controlled  in  the  matter  causing  the  injury. 
From  the  simple  fact  of  hiring  the  carriage 
or  riding  in  it  no  such  liability  can  arise. 
The  party  hiring  or  riding  must  in  some 
way  have  co-operated  in  producing  the  in- 
jury complained  of  before  he   incurs  any 
liability  for  it" 

In  New  York,  L.  E.  d  W.  R.  Co.  v.  Stein- 
hrenner, 47  N.  J.  L.  161,  54  Am.  Rep.  126,  a 
leading  caw,  in  which  there  is  a  long  review 
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of  authorities,  the  following  rale  is  laid 
down:  "A  passenger  in  a  hired  coach  may, 
by  words  or  conduct  at  the  time,  so  sanction 
or  encourage  a  special  act  of  rash  or  careless 
driving  as  to  commit  an  act  of  negligence 
which  will  debar  him  from  a  suit  against 
a  third  person  for  an  injury  resulting  from 
the  co-operAting  negligence  of  both  parties. 
But  for  whatever  purpose  the  negligence  is 
invoked — ^whether  as  a  cause  of  action  for 
an  injury  done  by  the  driver,  or  as  contrib- 
utory negligence  to  bar  an  action  by  the 
passenger  against  a  third  person  for 
an  injury  sustained — the  negligence,  to  be 
imputed  to  the  passenger,  must  be  such  as 
arises  in  some  manner  from  his  own  conduct. 
The  negligence  of  the  driver,  without  some 
co-operating  negligence  on  his  part,  cannot 
be  imputed  to  the  passenger  in  virtue  of  the 
simple  act  of  hiring." 

Mr.  Beach,  in  his  work  on  Contributory 
Negligence,  says:  'The  general  rule  is  that, 
when  the  plaintiff's  own  want  of  ordinary 
care  is  a  proximate  cause  of  the  injury  he 
sustains,  he  cannot  recover  damages  from 
another  therefor.  But,  under  certain  excep- 
tional conditipns,  ...  a  plaintiff  may 
be  legally  chargeable  with  the  negligence  of 
some  third  person,  which  is  imputed  to  him 
as  though  it  were  his  own.  In  this  partic- 
ular the  law  of  negligence  is  analogous  to 
the  general  principles  of  the  law  as  to  lia- 
bility, under  which  one  is  primarily  respon- 
sible for  his  own  acts,  and  only  secondarily 
for  the  acts  of  others,  as  e.  g,,  those  of  his 
servant  or  agent.  The  rule  upon  this  branch 
of  our  subject  is  that  the  contributory  neg- 
ligence of  third  persons  constitutes  a  valid 
defense  to  the  plaintiff's  action  only  when 
that  negligence  is  legally  imputable  to  the 
plaintiff.  There  must,  in  order  to  create 
this  imputability,  be  some  connection,  which 
the  law  recognizes,  between  the  plaintiff  and 
the  third  person,  from  which  the  legal  re- 
sponsibility may  arise.  The  negligence  of 
the  third  person  and  its  legal  imputability 
must  concur.  It  is  clear  that  there  is  no 
justification  for  the  negligent  misconduct  of 


the  defendant  in  that  some  third  person,  a 
stranger,  was  also  in  the  wrong.  When  the 
defendant  pleads  the  negligence  of  a  party 
other  than  the  plaintiff  in  bar  of  the  action, 
it  must  appear,  not  only  that  such  third 
person  was  in  fault,  but  that  the  plaintiff 
ought  to  be  charged  with  that  fault."  Page 
142,  §  100. 

It  follows,  then,  that,  in  cases  where  the 
injured  and  negligent  do  not  sustain  to  each 
other  the  relations  of  master  and  servant,  or 
principal  and  agent,  or  other  relation  by 
which  alone  one  is  responsible  for  the  act 
of  the  other,  the  contributory  negligence  of 
a  third  person  will  not  be  imputed  to  the 
party  thereby  affected,  imless  he  was  at  the 
time  subject  to  the  control  of  the  injured 
person,  and  the  wrong — the  negligence — ^was 
committed  at  a  time  when  it  was  within  the 
power  of  such  person  to  prevent  it,  and  it 
was  his  duty  to  do  so,  and  under  circum- 
stances which  indicated  that  he  assented  to 
or  acquiesced  in  the  wrong  by  his  failure  to 
interfere,  or  directed  it  to  be  done;  and 
that,  when  the*  conditions  are  reversed,  the 
reverse  is  true, — it  will  be  imputed. 

The  engineer  of  a  railroad  train  is  pre- 
sumed to  have  been  selected  on  account  of 
his  fitness  for  the  position  he  fills.  Being 
qualified,  it  is  not  the  duty  of  the  conductor 
to  keep  him  under  his  constant  supervision. 
In  the  discharge  of  his  duties  the  engineer 
must  be  left  to  a  large  extent  to  the  exercise 
of  his  own  judgment.  There  was  no  evidence 
in  this  case  tending  to  prove  that  Engineer 
Adams  was  not,  before  the  collision  of  his 
train  at  Ravenden,  careful  and  competent  for 
the  discharge  of  his  duties,  or  that  Mc- 
Fall,  his  conductor,  had  reason  to  believe 
that  he  was  not. 

The  jury,  in  returning  a  verdict  in  favor 
of  the  plaintiff,  necessarily  found  that  the 
negligence  of  Adams  was  not  imputable  to 
McFall,  and  that  McFall  was  not  guilty  of 
contributory  negligence.  The  evidence  was 
sufficient  to  sustain  their  findings. 

Judgment  affirmed. 


IDAHO  SUPREME  COURT. 


Charles  A.  McDONALD,    Sheriff   of   Clark 
County, 

V, 

Edwin   DOUST. 

( Idaho ) 

•1.  Section  1  of  article  18  of  the  Con- 
stitution recognizes  the  connties  organised 
and  existing  at  the  date  of  Its  adoption,  and 
^Headnotes  bj  Ailshi^  J. 


it  is  not  within  the  power  of  the  legislature 
to  destroy  or  abolish  such  governmental  or- 
ganizations. 

2.  Acta  lncon«i«tent  wltli  tlie  spirit  of 
the  Constltntion  are  as  much  prohibited 
by  its  terms  as  are  acts  specifically  enumer 
ated  and  forbidden  therein. 

8.  Act  of  the  levtslatnre  approved 
February  28,  lOOS,  entitled  «Ab  Act  to 
Abolish  the  Connty  of  Kootenai    with- 


NOTB. — As  to  power  of  legislature  to  divids 
connties  or  towns,  and  erect  new  counties  or 
towns,  see.  In  this  series,  People  ea  reL  Hen- 
derson V.  Westchester  County,  80  L.  B.  A.  74. 

As  to  power  of  Icglslatore  to  change  eonnty 
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from  one  Judicial  circuit  to  another,  see  Mc- 
Colley  V.  Tennessee,  46  L.  R.  A.  567. 

As  to  constitutionality  of  special  act  chang- 
ing location  of  county  seat,  see  Edmunds  v. 
Hertoandson,  14  L.  R.  A.  725. 
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tn  the  State  of  Idaho,  and  Create  and  Organ- 
ize the  Counties  of  Lewie  and  Clark  within 
Said  State,  Define  the  Boundaries  Thereof, 
and  Locate  the  County  Seats  of  Lewis  and 
Clark  Counties,  Apportion  the  Debt  of  Koo- 
tenai County,  between  Lewis  and  Clark 
Counties,  and  to  Provide  for  the  Appointment 
of  Officers  In  Said  Lewis  and  Clark  Counties, 
and  for  Transcribing  a  Portion  of  the  Rec- 
ords of  Clark  County,  and  to  Constitute  Said 
Counties  of  Lewis  and  Clark  a  Part  of  the 
First  Judicial  District  of  the  State  of 
Idaho," — is  unconstitutional  and  void,  in 
that  It  attempts  to  abolish  and  destroy  an 
organised  county  of  the  state. 

(May  12,  1905.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defendant  to  deliver  to  plain- 
tiff tho  office  records  and  property  in  de- 
fendant's possession  as  former  sheriff  of 
Kootenai  County.    Alternative  writ  quiiehed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwin  McBee,  Esra  Wbitla, 
O.  W.  Beale,  Herman  H.  Taylor,  and 
McClear  ft  Bnrgan  for  petitioner. 

On  rehearing,  Messrs*  Henry  Z.  Jolm- 
•on  and  W.  E.  Borah  also  for  petitioner. 

Messrs.  Fremont  Wood,  Edgar  Wil- 
son, and  Cl&arlee  L.  Heitnuui,  for  defend- 
ant: 

The  legislature  cannot  abolish  a  county 
or  a  county  goyemment. 

The  constitutional  recognition  of  the 
counties  in  existence  at  the  time  that  the 
state  was  admitted  into  the  Union  precludes 
the  right  of  the  legislature  thereafter  to 
abolish  them. 

Idaho  Const,  art.  18,  §  I ;  People  ew  rel. 
Lincoln  County  v.  Oeorge,  3  Idaho,  72,  26 
Pac.  983;  James  County  v.  Hamilton  Coun- 
ty, 89  Tenn.  237,  14  S.  W.  601. 

The  legislature  cannot  remove  the  county 
seat  from  Rathdrum  to  Coeur  d'Alei^e,  as 
provided  in  this  act,  without  a  compliance 
with  the  requirements  of  §  2  of  art.  18  of 
the  state  Constitution. 

People  ew  rel,  Stephenson  v.  Marshall,  12 
ni.  391;  Craig  v.  Missouri,  4  Pet.  410,  7  L. 
ed.  903 ;  James  County  v.  Hamilton  County, 
89  Tenn.  237,  14  8.  W.  601. 

In  considering  and  expounding  provisions 
extending  to  constitutional  guaranties,  the 
courts  have  never  considered  the  extent  of 
the  infringement,  the  only  question  being 
whether  or  not  there  was  any  infringement, 
ev<en  the  slightest. 

Spring  Valley  Waterworks  v.  San  Fran- 
oisoo,  124  Fed.  601 ;  Boyd  v.  United  States, 
116  U.  a  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep. 
524;  Monongahela  Nav.  Co.  v.  United  States, 
148  U.  8.  329,  37  L.  ed.  469,  13  Sup.  Ct. 
Rep.  622. 

AUaliie,  J.,  delivered  the  opinion  of  the 
court: 

This  ia  an  original  application  by  the 
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plaintiff,  praying  for  the  issuance  of  a  writ 
of  mandate.  The  plaintiff  alleges  that  at 
the  general  election  held  in  November,  1904, 
the  defendant,  Edwin  Doust^  was  duly 
elected  sheriff  of  the  county  of  Kootenai, 
and  thereafter  qualified  and  entered  upon 
the  discharge  of  his  duties  as  such  sheriff; 
that  thereafter  the  legislature  passed  an  act 
abolishing  the  county  of  Kootenai,  and  creat- 
ing the  counties  of  Lewis  and  Clark,  and 
that  by  the  provisions  of  the  act  the  govern- 
or was  authorized  and  directed  to  appoint 
county  officers  for  each  of  the  new  counties, 
and  that,  in  accordance  therewith,  he  ap- 
pointed the  plaintiff  as  sheriff  of  the  county 
of  Clark,  and  that  plaintiff  immediately  en- 
tered upon  the  discharge  of  his  duties  as 
such  sheriff,  and  demanded  of  the  defendant, 
as  the  former  sheriff  of  Kootenai  coimty, 
that  he  deliver  over  to  plaintiff  the  records, 
money,  property,  and  prisoners  within  his 
care  and  custody,  belonging  to  the  county 
of  Clark;  and  that  the  defendant  refuses  so 
to  do.  The  defendant  demurred  to  the  peti^ 
tion,  and  at  the  same  time  answered,  and 
under  both  his  demurrer  and  answer  urges 
that  the  act  abolishing  Kootenai  county  and 
creating  the  counties  of  Lewis  and  Clark  is 
unconstitutional  and  void.  The  act  in  ques- 
tion was  approved  on  the  28th  day  of  Febru- 
ary, 1905,  and  is  entitled  ''An  Act  to  Abolish 
the  County  of  Kootenai  within  the  State  of 
Idaho,  and  Create  and  Organize  the  Counties 
of  Lewis  and  Clark  within  Said  State,  Define 
the  Boundaries  Thereof,  and  Locate  the  Coun- 
ty Seats  of  Lewis  and  Clark  Counties,  Appor- 
tion  the  Debt  of  Kootenai  County,  between 
Lewis  and  Clark  Counties,  and  to  Provide 
for  the  Appointment  of  Officers  in  Said 
Lewis  and  Clark  Counties,  and  for  Transcrib- 
ing a  Portion  of  the  Records  of  Clark  Coun- 
ty, and  to  Constitute  said  Counties  of  Lewis 
and  Clark  a  Part  of  the  First  Judicial  Dis- 
trict of  the  State  of  Idaho."  Section  1  of 
the  act  is  as  follows:  'The  county  of 
Kootenai  in  the  state  of  Idaho,  shall  be  and 
is  hereby  abolished,  and  the  county  of  Lewis 
and  the  county  of  Clark  in  said  state  are 
hereby  created,  and  said  counties  of  Lewis 
and  Clark  shall  embrace  all  the  territory 
heretofore  included  within  the  boundary  of 
said  Kootenai  county."  By  the  further  pro- 
visions of  the  act,  the  territory  comprising 
Kootenai  county  is  divided  between  the  two 
new  counties,  and  the  county  seat  of  Lewis 
county  is  established  at  Sandpoint,  and  that 
of  Clark  at  Coeur  d'Alene  city.  It  contains 
an  emergency  clause  whereby  the  act  goes  in- 
to effect  immediately  upon  its  approval,  and 
the  governor  is  directed  to  appoint  officers 
for  the  two  counties  within  ten  days  after 
the  approval  of  the  act;  but  there  is  no 
provision  in  the  bill  for  the  continuation  or 
carrying  on  of  county  government  from  the 
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time  the  act  goes  into  effect  until  the  new 
officers  qualify.  By  §  1  of  this  act  the  coun- 
ty of  Kootenai  is  abolished,  and  from  the 
identical  territory  formerly  constituting 
and  comprising  that  county  two  counties  are 
created,  to  be  known  as  Lewis  and  Clark, 
respectively.  To  my  mind  the  controlling, 
and  in  fact  the  only  serious,  question  in  this 
ease  is  the  power  of  the  legislature  to  abol- 
ish and  destroy  a  county  existing  at  the 
time  of  the  adoption  of  the  Constitution.  If 
this  question  be  resolved  in  favor  of  the 
exercise  of  such  power,  then,  in  my  judg- 
ment, the  act  under  consideration  must 
stand.  If  such  power  does  not  exist,  then 
the  act  is  unconstitutional  and  void. 

Article  IS  of  the  Constitution  is  entitled 
''County  Organization."  Section  1  of  that 
article  reads:  "The  several  counties  of  the 
territory  of  Idaho,  as  they  now  exist,  are 
hereby  reoogniud  as  legal  subdivisions  of 
this  state."  Section  2  of  the  same  artide 
provides  that  "no  county  seat  shall  be  re- 
moved unless  upon  petition  of  a  majority  of 
the  qualified  electors  of  the  county,  and  un- 
less two  thirds  of  the  qualified  electors  of 
the  county,  voting  on  the  proposition  at  a 
general  election,  shall  vote  in  favor  of  such 
removal."  Section  3  of  the  same  article 
provides  that  no  county  shall  be  divided, 
and  the  portion  cut  off  be  attached  to  an- 
other county,  without  first  submitting  the 
question  to  a  vote  of  the  people  in  the  por- 
tion to  be  detached.  By  §  4  it  is  provided 
that  "no  new  county  shall  be  established 
which  shall  reduce  any  county  to  an  area  of 
less  than  400  square  miles.  .  .  .  Nor 
shall  any  new  county  be  formed,  which  shall 
have  an  area  of  less  than  400  square  miles." 
The  only  instance  in  which  these  provisions 
of  the  Constitution  have  been  directly  un- 
der consideration  by  this  court  was  in 
People  ex  rel,  Lincoln  County  v.  George,  3 
Idaho,  72,  26  Pac.  983.  In  that  case  three 
separate  opinions  were  filed  by  the  justices 
of  this  court.  Mr.  Justice  Huston,  in  his 
concurring  opinion,  held  that  the  legislature 
was  without  the  power  or  authority,  under 
the  Constitution,  to  abolish  a  county.  Mr. 
Justice  Morgan,  who  filed  the  principal  ma- 
jority opinion,  held  that  the  act  of  the  legis- 
lature creating  and  establishing  the  coun- 
ties of  Alta  and  Lincoln  from  the  identical 
territory  formerly  constituting  Alturas  and 
Logan  was  a  palpable  evasion  of  the  Consti- 
tution, by  doing  in  an  indirect  manner  that 
which  the  Constitution  forbids  being  done 
directly;  and  that  the  evasion  consisted  in 
the  attempt  to  cut  off  a  portion  of  one  coun- 
ty and  attach  it  to  another  county  without 
submitting  the  question  to  a  vote  of  the  peo- 
ple affected  thereby.  Chief  Justice  Sullivan, 
dissenting  from  the  views  announced  by  the 
majority  of  the  court>  expressed  the  opinion 
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that  the  legislature  had  plenary  power  in 
both  the  abolition  and  creation  of  coimties. 
It  is  true  that  several  eases  have  been  before 
our  court  involving  acts  abolishing  old  and 
creating  new  counties,  but  in  none  of  those 
cases  has  the  question  here  involved  been 
directly  in  issue  or  squarely  passed  upon  by 
our  court.  In  Do<m  v.  Logan  County, 
3  Idaho,  38,  26  Pac  167,  it  was  held  that  | 
2  art.  18,  of  the  Constitution,  does  not  apply 
to  the  location  of  a  county  seat  eonsequent 
upon  the  creation  of  a  new  eounty.  In 
Wright  V.  Kelley,  4  Idaho,  624,  43  Pac.  566, 
the  court  declined  to  pass  upon  the  constitu- 
tionality of  an  act  of  the  legislature  ereating^ 
Blaine  coimty  on  the  ground  that  such  ques- 
tion could  not  be  raised  upon  application  for 
writ  of  mandate  by  a  private  party.  In 
Bellevue  Water  Co.  v.  Stookalager,  4  Idaho, 
636,  43  Pac.  668,  it  was  held  that  the  consti- 
tutionality of  an  act  creating  Blaine  county 
could  not  be  tested  upon  application  of  a 
private  party  for  a  writ  of  prohibition.  la 
BUUne  County  v.  Heard,  5  Idaho,  6,  46  Pac 
890,  it  was  held  that  the  court  could  not 
examine  the  legislative  journals  for  the 
purpose  of  ascertaining  the  motives  of  the 
legislature  for  the  passage  of  an  act  The 
opinion  in  that  case  concludes  by  saying  that 
the  act  establishing  Blaine  county  is  con- 
stitutional, but  that  expression  seems  to 
have  followed  from  the  court's  conclusion 
that  it  could  not  examine  into  the  legisla- 
tive motive,  rather  than  from  any  other 
point  considered.  It  is  evident  from  that 
opinion  that  the  court  did  not  consider  or 
pass  upon  the  constitutional  authority  of 
the  legislature  to  abolish  a  county.  This  ia 
clearly  apparent  when  we  remember  that 
the  writer  of  this  latter  opinion  had  stated 
his  position  in  People  e»  reL  Lincoln  Coun- 
ty V. '  Oeorge  that  a  county  could  not  be 
abolished  by  legislative  act.  In  People  e» 
rel.  Atty.  Oen.  v.  Alturas  County,  6  Idaho, 
418,  44  L.  R.  A.  122, 55  Pac  1067,  the  consti- 
tutionality of  the  act  establishing  Blaine 
county  was  sustained  by  reason  of  the  ap- 
plication of  the  doctrine  of  estoppel,  and  no 
other  point  was  passed  upon  in  the  case 
From  the  foregoing  it  is  fair  to  say  that 
in  this  state  there  is  no  expression  which 
has  the  approval  of  a  majority  of  the  court,, 
as  constituted  at  the  time,  upon  the  iden- 
tical question  under  consideration.  The 
nearest  approach,  as  above  stated,  was  in 
the  Oeorge  Case;  and  there  we  have  one  of 
the  learned  justices  saying  the  legislature 
could  not  abolish  a  county,  and  the  other 
saying  that  it  could  do  so,  and  the  third 
holding  that  that  particular  question  was 
not  material  to  the  determination  of  the 
case  under  consideration.  In  this  state  of 
opinion  as  heretofore  expressed  by  this 
court,  I  have  felt  at  liberty,  as  well  as  im- 
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pelled  by  duty,  to  make  an  independent  ex- 
amination of  this  question,  and,  in  the  light 
of  our  Constitution,  to  detennine,  if  possi- 
ble, the  purposes  of  the  framers  of  the  Gon- 
stitutioUf  and  the  people  in  its  adoption, 
with  reference  to  the  creation,  organization, 
dissolution,  and  destruction  of  counties. 

At  the  outset  there  are  a  few  propositions 
which  are  conceded,  and  the  statement  of 
which  will  simplify  the  question  and  limit 
oar  research.  Under  the  foregoing  provi- 
sions of  the  Constitution,  we  find:  (1)  No 
eounty  seat  can  be  removed  except  upon  a 
vote  of  the  people  and  two  thirds  of  the 
qualified  electors  voting  in  favor  of  the  re- 
moval; (2)  no  part  of  any  county  can  be 
cut  off  and  attached  to  another  county  with- 
out a  majority  of  the  people  in  the  territory 
to  be  cut  off  voting  in  favor  thereof ;  ( 3 )  no 
new  county  can  be  established  which  will 
reduce  an  old  county  to  an  area  of  less  than 
400  square  miles ;  (4)  no  new  county  can  be 
ereated  which  shall  have  an  area  of  less 
than  400  square  miles;  (6)  the  legislature 
may  create  new  counties.  The  act  under 
consideration,  if  it  is  valid  legislation,  abol- 
ished the  county  of  Kootenai,  destroyed  all 
eounty  government  therein,  and,  of  course, 
abolished  the  seat  of  county  government. 
The  same  act  and  same  section  created  two 
new  counties  out  of  the  same  territory,  and 
gave  them  two  new  names,  viz.,  Lewis  and 
Clark.  The  object  to  be  attained  was  to 
have  two  counties  where  one  formerly  exist- 
ed. There  is  no  one  questions  in  this  case 
but  that  the  l^slature  had  the  power  to 
create  the  county  of  Lewis,  and  establish  the 
county  seat  thereof  at  Sandpoint,  had  they 
left  the  remainder  of  the  territory  organ- 
ized as  Kootenai  county,  with  the  county 
seat  at  Rathdrum,  as  it  had  previously  ex- 
isted. It  is  also  admitted  that,  had  they 
not  abolished  Kootenai  county,  and  reorgan- 
ised  the  county  containing  the  old  county 
seat,  the  legislature  would  have  been  pow- 
erless, under  the  Constitution,  art.  18,  |  2, 
to  establish  the  county  seat  at  C<Bur  d'Alene 
for  the  same  county  in  which  the  old  county 
seat,  Rathdrum,  was  located.  Now,  then,  is 
it  possible,  by  saying  they  abolished  the 
county,  and  by  the  same  act  reorganized  the 
territory  containing  the  old  county  seat  un- 
der a  new  name,  with  the  county  seat  at  an- 
other town,  they  could  accomplish  the  ends 
forbidden  by  the  Constitution,  and  thereby 
circumvent  its  operation?  The  purpose  of 
creating  and  organizing  counties  is  to  obtain 
for  the  people  local  and  county  government. 
That  government  is  as  effective  and  opera- 
tive, we  take  it,  under  one  county  name  as 
another.  The  Constitution  was  adopted  for 
the  establishment  and  in  aid  and  further- 
ance of  government,  and  not  for  the  disor- 
ganization and  abolition  of  government.  The 
60L.H.A. 


supreme  court  of  Tennessee,  in  James  Coun- 
ty V.  Hamilton  County,  89  Tenn.  237,  14  8. 
W.  601,  in  discussing  somewhat  similar  pro- 
visions of  the  Tennessee  Constitution  to 
those  of  our  Constitution  with  reference  to 
the  creation  and  organization  of  counties  and 
the  removal  of  county  seats,  said:  "From  it 
[the  Constitution],  it  is  clearly  manifest, 
the  authority,  and  only  authority,  conferred, 
is  to  build  up,  and  not  to  pull  down.  It  is 
equally  apparent  that  it  never  occurred  to 
tne  framers  that  a  county  could  be  de- 
stroyed or  dissolved  by  an  arbitrary  act  of 
the  legislature.  The  expression  of  the  one 
thing  is  the  exclusion  of  the  other.  If  the 
Constitution  is  so  careful  of  the  rights  of 
old  counties  in  taking  from  them  fractions 
to  form  new  counties, — ^if  it  is  so  watch- 
ful of  the  rights  of  citizens  in  county  seats, 
— ^it  follows  that  it  is  also  jealous  of  any 
power  that  might  utterly  destroy  old  coun- 
ties," as  the  passage  of  the  act  before  us. 

We  are  dted  to  §  2,  art.  1,  of  the  Consti- 
tution, where  it  is  recited  that  "no  special 
privileges  or  immunities  shall  ever  be  grant- 
ed that  may  not  be  altered,  revoked,  or  re- 
pealed by  the  legislature,''  as  authority  for 
the  legislature  abolishing  a  county.  Now, 
it  must  be  apparent  at  once  that  a  county 
organization  or  county  government  is 
neither  a  special  privilege  nor  special  im- 
munity. On  the  other  hand,  it  is  a  funda- 
Qiental  governmental  right,  recognized  and 
adopted  by  the  Constitution  (S  1,  art.  1), 
and  rests  with  the  people  ( 1 2,  art.  1 ) ,  and 
cannot  be  abrogated  or  alienated  by  legisla- 
tive act.  It  is  true,  the  manner  of  organi- 
zation and  exercise  of  that  power  are  the 
subjects  of  legislative  control  (§  5,  art.  18 )» 
but  the  dissolution  of  government  does  not, 
under  our  Constitution,  rest  with  the  legis- 
lature. At  the  time  of  the  adoption  of  the 
Constitution,  all  the  territory  of  the  state, 
comprising  over  84,000  square  miles,  was 
then  organized  into  18  counties,  and  those 
counties  were  recognized  as  legal  subdivi- 
sions of  the  state  (§1,  art.  18) ;  and  by  the 
very  terms  of  that  document  it  was  made 
possible  to  increase  the  then  existing  num- 
ber of  counties,  as  the  population  and 
wealth  of  the  state  might  increase,  to  the 
maximum  number  of  212  counties.  This 
would  indicate  that  the  Constitution  con- 
templated growth,  and  not  dissolution.  The 
Constitution  was  framed  and  adopted  as  the 
organic  law  on  which  to  build  a  common- 
wealth, and  not  as  a  sanction  for  the  de- 
struction of  what  we  already  had.  The 
thoughts  and  hopes  of  the  people  who  adopt- 
ed that  document  were  centered  on  a  future 
filled  with  the  progress  and  development 
time  is  bringing  us.  Not  a  thought  was  en- 
tertained of  ever  giving  up  what  we  then 


224 


Idaho  Sufbehe  Ck>UBT. 


May, 


had»  and  destrojring  the  local  county  govern- 
ments that  were  recognized  by  §  1  of  article 
18. 

There  ig  no  middle  ground  on  this  propo- 
sition. The  legislature  either  can  or  can- 
not abolish  a  county.  If  they  can  do  so  at 
all,  they  can  do  so  unconditionally  and  with- 
out limitation,  except  as  controlled  by  §4, 
art.  18.  The  power  vested  in  the  legislature 
to  create  counties  may  be  exercised,  or  not, 
as  they  see  fit.  There  exists  no  authority 
by  which  they  can  be  compelled  to  exercise 
such  power.  If  the  power  to  abolish  coun- 
ties exists  at  all,  it  exists  freed  from  all 
conditions,  and  independent  of  the  power  to 
create  counties.  If  these  respective  powers 
each  exist,  they  are  absolute  and  independ- 
ent of  each  other,  and  the  legislature  might 
abolish  any  one  or  all  of  the  counties  of  the 
state  without  creating  any  county  or  coun- 
ties to  take  their  place,  and,  thereby  leave 
the  people  without  any  local  or  county  gov- 
ernment at  all.  The  mere  statement  of  this 
proposition  refutes  the  assumption  on  which 
it  rests.    No  such  thing  can  be  done. 

It  seems  to  me  that  the  authority  granted 
by  the  Constitution  to  create  "new  counties" 
does  not  mean  to  reorganize  an  old  county 
under  a  new  name.  It  must  mean  a  new 
county,  an  additional  county,  and  not  a  re- 
organization, rebounding,  or  renaming  of  an 
old  county.  This  is  the  view  entertained  by 
Justice  Morgan  in  the  George  Case,  where 
he  said:  "I  think  the  creation  of  a  new 
county  under  the  proviso  in  this  section 
must  be  held  to  be  the  creation  of  an  addi- 
tional county,  which  the  legislature  may  do 
out  of  any  territory  it  may  see  fit,  and  with- 
out a  vote  of  the  people."  What  could  be 
the  necessity  for  creating  a  new  county, 
where  the  people  already  have  a  county  and 
county  government,  unless  it  be  the  creation 
of  an  additional  county  out  of  territory 
taken  from  one  or  more  old  counties?  No 
advantage  can  be  derived  to  the  people  by 
the  reorganization  or  re-creation  of  an  old 
county,  for  the  reason  that  by  §  5,  art.  18, 
county  government  must  be  uniform 
throughout  the  state,  and  therefore  no  ad- 
vantage can  be  acquired  to  the  people  by 
wiping  from  the  map  one  county,  and  re- 
placing the  same  comity  and  county  govern- 
ment by  another  county  exercising  the  same 
powers  and  authority  as  the  old.  The  Con- 
stitution never  contemplated  any  vain  or 
useless  thing.  Acts  inconsistent  with  the 
spirit  of  that  document  are  as  much  pro- 
hibited by  its  terms  as  are  acts  directly 
enumerated  and  forbidden  therein.  Is  it 
possible  that  the  framers  of  the  Constitu- 
tion, and  the  people  in  its  adoption,  meant 
to  prohibit  the  removal  of  a  county  seat 
without  a  two-thirds  vote  of  the  people,  and 
to  prohibit  the  cutting  off  of  territory  with- 
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out  a  vote  of  the  people  in  the  territory  to 
be  cut  off,  and  to  prohibit  the  reduction  of 
a  county  below  400  square  miles,  and  yet  in- 
tended that  a  county  might  be  entirely  de- 
stroyed and  blotted  out  at  the  legislative 
will  ?  I  am  convinced  that  no  sueh  proposi- 
tion was  ever  intended  or  contemplated  by 
either  the  framers  of  the  Constitution,  or 
the  people  in  its  adoption.  If  the  Consti- 
tution recognized  the  counties  in  the  state 
as  they  existed  at  the  time  of  our  admission, 
and  then  prohibited  any  of  the  acts  enu- 
merated above,  and  so  guarded  the  organ- 
ization and  integrity  of  a  county,  is  it  pos- 
sible that  they  still  meant  that  by  a  single 
act  of  the  legislature  a  county  might  be 
wiped  out  of  existence?  Suppose  some  coun- 
ty should  to  far  forget  itself  as  to  elect  a 
set  of  officers  distasteful  to  the  powers  that 
dictate  political  fortunes,  and  the  legisla- 
ture should  suddenly  conclude  that  the  coun- 
ty ought,  as  a  matter  of  political  expedi- 
ency, to  be  abolished,  and  a  new  comity  or- 
ganized from  the  same  territory,  and  new 
officers  appointed,  who  would  conform  to 
their  ideas  of  government,  with  the  county 
seat  in  a  neighboring  town;  is  it  possible 
that  such  an  act  would  be  within  the  pur- 
view of  the  Constitution  ?     I  think  not. 

The  counties  created  and  recognized  by 
the  Constitution  find  the  authority  for  their 
existence  in  a  higher  power  than  the  legis- 
lature. That  authority  comes  directly  from 
the  people, — from  the  same  power  that 
makes  legislatures.  A  strange  anomaly 
would  exist,  anyway,  if  we  recognized  the 
power  of  the  legislature,  under  our  Consti- 
tution, to  abolish  counties.  Senators  and 
representatives  are  elected  by  counties.  The 
people  of  a  county  may  be  entitled  to  a  half 
dozen  representatives  and  a  senator,  which 
they  elect  and  send  to  the  l^slature  to  rep- 
resent their  county,  not  to  destroy  it;  but 
as  soon  as  they  arrive  they  get  a  bill 
through,  carrying  an  emergency  clause,  abol- 
ishing the  county  they  represent.  What 
county  will  they  represent  thereafter?  Can 
they  legislate  their  county  out  of  represen- 
tation? Or  can  they  by  legislative  dictum 
constitute  themselves  the  representatives  of 
the  new  counties?  Or  suppose  they  abolish 
their  county,  and  create  none  in  its  stead; 
where  will  they  be?  Who  will  they  there- 
after represent?  These  are  questions  which 
present  themselves  as  soon  as  we  ent?r  this 
field  of  inquiry.  And,  indeed,  they  pass  be- 
yond the  mere  speculative  and  become  actu- 
alities the  moment  it  is  admitted  that  the 
power  to  abolish  counties  exists  at  all. 

Aside  from  the  cases  I  have  reviewed 
from  our  own  court,  I  have  been  unable  to 
find  any  decision  passing  upon  similar  con- 
stitutional provisions  and  a  similar  state  of 
facts  to  those  involved  in  the  case  at  bar. 
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except  People  ex  rel,  Stephenson  v.  Marahdllj 
12  111.  391,  and  James  County  v.  Hamilton 
County,  80  Tenn.  237,  14  S.  W.  601.  Tliese 
two  cases  pass  upon  very  similar  facts  and 
oonstitutional  provisions  to  those  under 
oonsideration  in  the  case  at  bar,  and  sustain 
the  conclusion  at  which  we  have  arrived. 
Re  Division  of  Howard  County,  15  Kan.  194, 
State  «»  rel.  Bradford  v.  Hamilton,  40  Kan. 
323,  19  Pac  723,  State  eo  rel.  Rohh  v.  Kiavoa 
County,  41  Kan.  630,  21  Pac.  601,  and  Port- 
wood  V.  Montgomery  County,  52  Miss.  523, 
cited  bj  petitioner,  are  not  in  point  in 
this  ease.  Neither  Kansas  nor  Mississippi 
have  oonstitutional  provisions  at  all  simi- 
lar to  those  sections  of  our  article  18,  which 
recognize  the  counties  existing  at  the  time 
of  the  adoption  of  the  Constitution,  and  the 
further  provisions  relating  to  the  creation 
of  new  counties,  division  of  counties,  and 
change  of  county  seats.  It  will  be  further 
observed,  from  an  examination  of  those  au- 
thorities, that  what  is  there  said  with  ref- 
erence to  the  power  of  the  legislature  to 
abolish  a  county  consists  principally  in  the 
mere  statements  of  the  court  that  such  pow- 
er exists,  without  giving  any  reason  there- 
for, SIS  found  within  the  constitutional  pro- 
visions of  those  states. 

I  have  considered  this  question  somewhat 
at  length,  for  the  reason  that,  as  I  view  the 
matter,  our  determination  of  this  case  may 
have  a  far-reaching  effect  upon  the  future 
oiganization  of  counties  in  this  state.  There 
is  still  enough  territory  in  the  state  for 
the  creation  of  190  new  coimties  of  the  con- 
stitutional area.  This  question  must  neces- 
sarily agitate  every  succeeding  legislature, 
and  I  believe  the  lawmakers  and  the  people 
have  a  right  to  know  the  opinion  of  the 
court  upon  these  various  provisions  of  the 
Constitution  with  reference  to  the  creation 
of  counties.  A  right  determination  of  this 
question  is  of  vast  importance  to  the  peo- 
ple of  the  state  and  future  legislation  which 
may  be  had  on  this  subject.  It  is  always 
with  great  reluctance  that  the  courts  hold 
an  act  of  the  legislature  void,  but  the  Con- 
stitution is  neither  the  production  of  the 
legislature  nor  the  courts,  and  is  as  manda- 
tory upon  the  one  as  the  other.  It  emanat- 
ed directly  from  the  people,  and  its  man- 
dates are  supreme,  and  must  be  obeyed  by 
every  branch  of  the  state  government.  We 
must  apply  it  as  we  find  it,  and  not  as  it 
might  have  been. 

It  follows  from  what  has  been  said  that 
I  consider  the  act  under  consideration  in 
violation  of  the  Constitution.  It  is  so  held, 
and  ihs  writ  will  he  quashed  and  the  pro- 
eaeding  dismissed. 


SuUlvaa,  J., 
I0L.R.A. 


concurs. 


Stookslaser,  Ch.  J.,  dissenting: 
The  authority  of  the  legislature  to  create 
two  new  counties  out  of  the  territory  com- 
prising one  county  is  the  constitutional 
question  before  this  court  for  determination. 
There  was  no  attempt  on  the  part  of  the 
legislature,  in  the  act  under  consideration, 
to  cover  up  or  conceal  the  purpose  of  the 
act.  After  weeks  of  patient  work  in  the 
committees,  the  act  creating  Lewis  and 
Clark  counties  out  of  the  territory  then 
comprising  Kootenai  county  was  reported 
favorably,  passed  both  houses  by  a  large 
majority  vote,  and  was  promptly  signed  by 
the  chief  executive  of  the  state.  It  is  a 
matter  of  public  history,  shown  by  the  map 
of  the  state,  that  Kootenai  county  is  larger 
in  square  miles  than  some  of  the  New  Ei^g- 
land  states.  It  is  also  shown  by  the  rec- 
ords of  the  state  that  Kootenai  county  has 
the  wealth,  square  miles,  and  population 
out  of  which  two  counties  may  be  created, 
with  more  wealth,  area,  and  population  than 
many  of  the  counties  of  the  state  as  they 
now  exist  It  is  also  true  that  Rathdrum, 
the  county  seat  of  Kootenai  county,  is  locat- 
ed near  the  western  line  of  the  county,  and 
very  inconvenient  to  a  large  majority  of  the 
taxpayers  of  the  county.  It  is  also  true 
that  the  county  buildings  and  property  at 
Rathdrum  are  not  permanent  or  valuable, 
and  that  the  loss  to  the  taxpayers  by  rea- 
son of  the  removal  of  the  county  seat  from 
Rathdrum,  or  its  location  elsewhere,  would 
be  trifling.  All  these  questions  were  before 
the  lawmaking  power  of  the  state,  and  ably 
presented  by  learned  counsel  for  both  fac- 
tions to  the  controversy.  It  is  evident  from 
the  act  passed  that  the  legislature  believed 
that  the  better  interests  of  all  the  people 
of  Kootenai  county  would  be  best  served  by 
the  division  of  the  county,  and  location  of 
the  county  seat  of  Lewis  county  at  Sand- 
point,  and  that  of  Clark  county  at  C<Bur 
d'Alene  city. 

Unless  the  legislature  has  exceeded  its 
powers  in  the  passage  of  this  act,  it  should 
stand  as  the  law  of  the  state,  and  this 
seems  to  be  the  only  question  in  the  case. 
It  must  be  conceded  that  the  Constitution 
of  this  state,  as  well  as  that  of  every  state 
in  the  union,  vests  large  discriminating 
powers  in  the  legislature;  and,  unless  there 
is  a  direct  and  positive  prohibition  in  the 
Constitution,  the  acts  of  the  legislature 
should  be  upheld  by  the  courts.  As  I  view 
the  Constitution,  there  is  nothing  that  pro- 
hibits the  legislature  from  doing  just  what 
is  shown  by  this  act;  and,  as  I  read  the 
decisions  of  this  court  in  the  numerous 
cases  that  have  been  before  it  since  the  adop- 
tion of  our  Constitution,  directly  bearing 
on  the  constitutionality  of  an  act  creating 
new  counties,  I  am  unable  to  find  any  of 
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them  that  would  not  have  upheld  a  law 
'  similar  to  the  one  under  consideration.  I 
cannot  see  the  force  of  the  plea  of  sacred- 
ness  in  the  name  of  "Kootenai  county,"  or 
"Eathdrum"  as  its  county  seat.  The  same 
plea  was  entered  for  old  Alturas  county,  and 
Hailey  as  the  county  seat,  in  People  ex  rel. 
Lincoln  County  v.  George,  referred  to  in  the 
majority  opinion;  and  whilst  the  writer  of 
this  opinion  was  a  resident  of  Hailey,  Al- 
turas county,  at  the  time  of  the  litigation 
above  referred  to,  he  has  never  changed  his 
residence.  He  now  lives  at  Hailey,  Blaine 
county.  Alturas  county  was  cut  up  and 
parceled  out  to  Elmore  and  Logan  counties, 
and  one  portion  left,  with  the  name  of 
"Blaine  county,"  with  Hailey  as  the  coun- 
ty seat.  Yet  my  associates  say  that  this 
court  has  never  passed  upon  the  question 
now  before  the  dourt.  If  the  entire  impor- 
tance of  the  question  before  us  is  involved 
in  the  location  of  the  county  seat,  then  Peo- 
ple ex  rel,  Lincoln  County  v.  Oeorge  g^ves  us 
no  light,  as  less  than  half  of  the  territory 
formerly  belonging  to  Alturas  county  re- 
mains in  Blaine,  witli  Hailey  as  the  county 
seat.  I  do  not  attach  so  much  importance 
to  the  sacredness  of  the  name  for  a  county 
seat,  nor  do  I  believe  that  any  town  has  a 
vested  right  to  remain  the  county  seat  of  a 
county  when  conditions  have  so  changed  that 
the  interests  of  a  large  majority  of  the  peo- 
ple demand  a  change.  I  also  believe  that  it 
was  the  intention  of  the  framers  of  the  Con- 
stitution to  vest  the  legislature  with  power 
to  meet  and  provide  the  people  with  such 
changes  as  might  seem  best  for  their  inter- 
ests. 

Taking  up  and  discussing  the  questions  in 
the  order  followed  by  my  associates,  we 
find  first  article  18  of  the  Constitution  re- 
ferred to.  Section  1  provides  that  the  sev- 
eral counties  as  they  now  exist  are  recog- 
nized as  legal  subdivisions  of  the  state.  Sec- 
tion 2  provides  that  no  county  seat  shall  be 
removed,  unless,  upon  petition  of  a  major- 
ity of  the  qualified  electors  of  the  county 
and  unless  two  thirds  of  the  qualified  elec- 
tors of  the  county  voting  on  the  proposition 
at  a  general  election  shall  vote  in  favor  of 
such  removal.  Section  3  provides  that  no 
county  shall  be  divided,  and  the  portion  cut 
off  attached  to  another  county,  without  first 
submitting  the  question  to  a  vote  of  the 
people  in  the  portion  to  be  detached.  By  §  4 
it  is  provided  that  "no  new  counties  shall  be 
established  which  shall  reduce  any  county  to 
an  area  of  less  than  400  square  miles.  .  .  . 
Nor  shall  any  new  county  be  formed 
which  shall  have  an  area  of  less  than  400 
square  miles."  Section  1  needs  neither  com- 
ment nor  construction.  It  only  disposes  of 
the  counties  of  the  state  or  territory  as  they 
existed  at  the  time  of  the  adoption  of  the 
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Constitution.  Section  2  has  no  bearing  on 
the  question  before  us,  for  the  reason  that 
the  act  does  not  attempt  to  remove  a  county 
seat  of  one  of  the  organized  counties  of  the 
state  to  which  the  Constitution  refers  with- 
out a  "petition  of  the  majority  of  the  quali- 
fied electors  of  the  county,  and  unless  two 
thirds  of  the  qualified  electors  of  the  county 
voting  on  the  proposition  at  a  general  elec- 
tion shall  vote  in  favor  of  such  removal." 

If  the  legislature  had  attempted  to  re- 
move the  county  seat  of  Kootenai  county  to 
Sandpoint,  Coeur  d'Alene  city,  or  any  other 
town  in  that  county,  then  §  2,  above  re- 
ferred to,  would  be  directly  applicable.  The 
law  does  no  violence  to  §  3,  as  there  is  noth- 
ing contained  in  any  of  the  provisions  of 
the  enactment  that  in  any  way  attempts  to 
cut  off  any  portion  of  Kootenai  county  and 
attach  it  to  any  other  county  of  the  state, 
"without  first  submitting  the  question  to  a 
vote  of  the  people  in  the  portion  to  be  at- 
tached." Section  4  is  not  violated,  as  there 
is  no  contention  that  each  of  the  new  coun- 
ties created  by  the  act  have  not  within  their 
boundaries  all  the  requirements  of  the  Con- 
stitution. Nor  is  there  any  attempt  to  re- 
duce any  county  of  the  state  to  an  area  of 
less  than  400  square  miles.  The  attempt 
was  to  abolish,  destroy,  or  wipe  from  the 
map  of  the  state  Kootenai  county,  and 
create  out  of  the  territory  comprising  that 
county  the  counties  of  Lewis  and  Clark;  no 
attempt  to  do  indirectly  that  which  was 
prohibited  from  being  done  directly;  no  at- 
tempt to  take  territory  from  one  county  and 
add  it  to  another  without  submitting  the 
question  to  a  vote  of  the  people  in  the  ter- 
ritory affected.  All  this  being  true,  the 
language  of  Mr.  Justice  Morgan  in  People 
ex  rel.  Lincoln  County  v.  Oeorge  has  no  ap- 
plication to  the  facts  in  this  case.  A  state- 
ment of  the  facts  in  People  ex  rel,  Lincoln 
County  V.  George  will  readily  disclose  the 
reasons  for  the  language  of  Justice  Morgan, 
quoted  in  the  majority  opinion.  It  fol- 
lows: "On  the  3d  of  March,  1891,  the  leg- 
islature passed  an  act  entitled  'An  Act  to 
Create  and  Organize  the  Counties  of  Alta 
and  Lincoln,  to  Locate  the  County  Seats  of 
Said  Counties,  and  to  Apportion  the  Debt  of 
I^gan  County.'  The  first  section  establishes 
the  county  of  Alta,  composed  of  the  territory 
of  Alturas  county  as  it  then  existed,  and 
about  half  of  the  contiguous  territory  of 
Logan.  Section  2  establishes  the  county  of 
Lincoln  from  the  residue  of  the  territory 
theretofore  belonging  to  Logan."  After  this 
statement  of  the  facts,  Mr.  Justice  Morgan 
says:  "The  question  that  must  determine 
this  case  is,  Can  a  portion  of  the  territory 
of  one  county  be  cut  off  and  attached  to  an- 
other, without  a  vote  of  the  people  residing 
in  the  segregated  portion  consenting  thereto 
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in  the  manner  adopted  in  this  act?"  He 
further  says:  "It  is  evident  that  the  whole 
intent  and  object  of  the  act  were  to  cut 
this  body  of  territory  from  the  county  of 
Logan  and  attach  it  to  the  county  of  Al- 
turas.  In  fact,  I  understand  the  counsel 
did  not  deny  that  this  was  the  sole  object." 
Mr.  Justice  Huston,  in  his  concurring  opin- 
ion in  the  George  Case,  says:  "The  obvious 
intent,  purpose,  and  effect  of  the  act  in 
question  were  to  cut  off  or  segregate  a  por- 
tion of  Logan  county,  and  attach  the  same 
to  Alturas  county,  not  for  the  purpose  of 
creating  a  new  county  in  the  sense  that  term 
is  evidently  used  in  §  3,  but  solely,  entirely, 
and  exclusively  for  the  purpose  of  enlarg- 
ing the  area  of  Alturas  county."  Mr.  Chief 
Justice  Sullivan,  who  dissented  in  the 
George  Case,  quoted  a  number  of  authori- 
ties in  support  of  his  views ;  and,  whilst  the 
facts  in  the  case  at  bar  differ  very  material- 
ly from  the  George  Casey  yet  some  quota- 
tions from  his  opinion  will  not  be  inappro- 
priate. A  careful  reading  of  the  three  opin- 
ions in  the  George  Case  discloses  that  Mr. 
Justice  Morgan  declined  to  pass  upon  the 
question  of  the  right  of  the  legislature  to 
abolish  a  county,  asserting  it  was  not  neces- 
sary to  determine  that  question ;  Mr.  Justice 
Huston  holding  that  no  such  power  was 
given  to  the  legislature  by  the  Onstitution ; 
whilst  Mr.  Chief  Justice  Sullivan  took  the 
broad,  and  I  think  more  liberal,  view,  that 
after  the  adoption  of  the  Constitution  the 
creation  of  new  counties  and  abolishment  of 
old  ones  was  entirely  within  the  legislative 
power  of  the  state.  I  do  not  wish  to  be 
understood  as  agreeing  entirely  with  the 
views  expressed  by  Mr.  Chief  Justice  Sulli- 
van in  the  George  Case.  I  am  more  inclined 
to  agree  with  the  position  of  Mr.  Justice 
Morgan;  that  is,  that  the  legislature  at- 
tempted to  do  something  indirectly  which 
was  prohibited  by  the  Constitution  from  be- 
ing done  directly.  In  other  words,  when 
they  attempted  to  teke  half  of  the  territory 
of  Logan  county  and  give  it  to  Alturas 
county  by  merely  changing  the  name  of  Al- 
turas to  Alto,  and  Logan  to  Lincoln,  and 
without  submitting  the  question  to  a  vote 
of  the  people  affected  by  the  change,  it  was 
an  infringement  upon  the  constitutional 
righte  of  the  people  residing  within  the 
boundaries  of  such  territory.  No  such  con- 
dition arises  in  the  case  at  bar.  It  is  pure- 
ly and  simply  an  attempt  to  make  two  coun- 
ties out  of  one,  evidently,  in  the  view  of  the 
legislature,  to  better  accommodate  the  peo- 
ple of  the  territory  comprising  Kootenai 
county.  In  the  George  Case  Mr.  Chief  Jus- 
tice Sullivan  says ;  "It  is  also  a  well-esteb- 
lished  rule  that  an  express  power  to  make 
laws  is  not  necessary  to  enable  the  legisla- 1 
tnre  to  make  them.  The  court  is  called  up- 
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on  in  this  case  to  declare  a  solemn  legisla- 
tive enactment  imconstitutional  and  void." 
Then,  quoting  from  Judge  Cooley  in  his 
work  on  Constitutional  Limitations,  p.  192, 
he  says:  "The  power  to  declare  a  legisla- 
tive enactment  void  is  one  which  the  judge, 
conscious  of  the  fallibility  of  human  judg- 
ment, will  shrink  from  exercising  in  any 
case  where  he  can  conscientiously  and  with 
due  regard  to  duty  and  official  oath  decline 
the  responsibility."  Quoting  further  from 
the  opinion:  "Courts  have  not  the  power  to 
declare  acte  of  the  legislature  void  simply 
because,  in  the  opinion  of  the  court,  such 
acte  are  repugnant  to  natural  justice  and 
expediency." 

When  the  Constitution  of  Idaho  was 
framed  it  was  known  that  the  legislature 
had  exercised  the  power  of  changing  the 
boundaries  of  counties  and  creating  new 
ones,  and  that  certain  consequences  resulted 
therefrom.  The  framers  of  the  Constitution 
saw  fit  to  prohibit  the  l^slature  from 
striking  off  a  part  of  one  county,  and  at- 
teching  it  to  a  county  then  in  existence, 
without  submitting  the  question  to  a  vote  of 
the  people  residing  in  the  part  to  be  stricken 
off;  but  expressly  provided  that  such  inhibi- 
tion shall  not  apply  to  the  creation  of  new 
counties.  From  a  careful  reading  of  the  act 
under  consideration,  and  the  three  opinions 
filed  in  People  em  rel»  Lincoln  County  v. 
George,  it  occurs  to  me  that  the  author  had 
carefully  studied  the  three  opinions,  and  at- 
tempted to  so  draft  the  bill  that  it  would  be 
free  from  objections  of  at  least  one,  if  not 
both,  of  the  majority  opinions.  I  am  thor- 
oughly convinced  that,  with  the  same  state 
of  facte  before  the  court  in  People  ex  rel, 
Lincoln  County  v.  George  as  we  have  before 
us  in  this  record,  if  a  dissenting  opinion  had 
been  written,  it  would  have  been  by  Mr.  Jus- 
tice Huston,  instead  of  Mr.  Chief  Justice 
Sullivan. 

My  associates  attempt  to  explain  Doan  v. 
Logan  County,  3  Idaho,  38,  26  Pac.  167; 
Wright  V.  Kelley,  4  Idaho,  624,  43  Pac.  565 ; 
Bellevue  Water  Co.  v.  Stockslager,  4  Idaho, 
636,  43  Pac.  668 ;  Blaine  County  v.  Heard,  5 
Idaho,  6,  45  Pac.  890;  People  ex  rel.  Atty. 
Gen.  V.  Alturas  County,  6  Idaho,  418,  44  L. 
R.  A.  122,  55  Pac.  1067,— by  saying  none  of 
them  have  passed  directly  upon  the  question 
before  us.  Be  that  as  it  may,  the  fact  exists 
that  two  counties  that  were  upon  the  map 
of  our  stete  at  the  time  of  the  adoption  of 
our  Constitution  have  been  abolislied,  de- 
stroyed, blotted  from  the  map  of  the  state, 
to  wit,  Alturas  and  Logan,  and  we  have 
in  their  stead  Blaine  and  Lincoln.  Ehrer\' 
step  looking  toward  the  destruction  of  these 
two  counties  was  vigorously  resisted,  an<l 
learned  counsel  from  Salt  lake,  Bois^,  and 
elsewhere  were  employed  to  guard  the  inier- 
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ests  and  existence  of  the  two  old  counties. 
But  history  speaks  for  itself.  This  court 
did  uphold  the  legislature,  and  the  two 
counties  were  abolished. 

The  majority  opinion  says:  "The  pur- 
pose of  creating  and  organizing  counties  is 
to  obtain  for  the  people  local  and  county 
govemment.  .  .  .  The  Constitution  was 
adopted  for  the  establishment  and  in  aid  and 
furtherance  of  government,  and  not  for  the 
disorganization  and  abolition  of  govern- 
ment." Certainly  no  one  will  dispute  that 
proposition.  But  is  it  not  true  that  the  bill 
provided  for  the  immediate  organization  of 
government  for  both  of  the  counties  created 
out  of  the  territory  of  Kootenai?  And  is  it 
not  also  true  that  the  governor,  in  compli- 
ance with  the  provisions  of  the  law,  appoint- 
ed officers  for  both  counties,  who  qualified 
and  entered  upon  the  discharge  of  their  sev- 
eral duties  T  In  James  County  v.  Hamilton 
Ootmty,  89  Tenn.  237,  14  S.  W.  601,  cited  in 
the  majority  opinion,  the  legislature  at- 
tempted to  take  all  the  territory  of  one 
county  and  parcel  it  out  to  the  neighboring 
counties;  thus  entirely  abolishing  a  county 
and  leaving  nothing  in  its  place.  Instead 
of  dividing  James  county,  and  from  a  por- 
tion of  its  territory  creating  a  new  county, 
and  leaving  the  remaining  territory  in  the 
name  of  James  county,  or  giving  it  a  new 
name,  the  entire  territory  was  given  to  other 
ootinties.  This  the  Tennessee  court  said  could 
not  be  done,  and  I  see  no  objection  to  the 
decision. 

It  is  said  in  the  majority  opinion:  ''Sup- 
pose some  county  should  so  far  forget  itself 
as  to  elect  a  set  of  officers  distasteful  to  the 
powers  that  dictate  political  fortunes,  and 
the  legislature  should  suddenly  conclude 
that  the  county  ought,  as  a  matter  of  polit- 
ical expediency,  to  be  abolished,  and  a  new 
county  organized  from  the  same  territory," 
etc  Of  course  not.  The  supposition  is  vio- 
lent. Legislatures  are  not  supposed  to  do 
vain,  useless,  or  vicious  things.  Their  acts 
are  entitled  to  full  faith  and  credit  in  all 
things.  They  are  elected  by  the  people,  and 
are  responsible  to  the  people  for  their  every 
act. 

Section  2  of  article  1  of  our  Constitution 
says:  "All  political  power  is  inherent  in 
the  people.  Government  is  instituted  for 
their  equal  protection  and  benefit,  and  they 
have  the  right  to  alter,  reform,  or  abolish 
the  same  whenever  they  may  deem  it  neces- 
sitry;  and  no  special  privileges  or  im- 
munities shall  ever  be  granted  that  may  not 
be  altered,  revoked,  or  repealed  by  the  legis- 
lature." It  occurs  to  me  that  the  framers 
of  the  Constitution  intended  to  clothe  the 
legislature  with  large  discretionary  powers 
in  the  future  upbuilding  of  the  state.  What 
government  may  be  altered,  reformed,  or 
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abolished  by  the  legislature?  Does  it  mean 
state  government,  or  does  it  mean  state  and 
county  government?  Alturas  and  Logan 
counties  answered,  by  the  action  of  the 
legislature,  and  afterward  by  the  decisions 
of  this  court,  that  it  meant  county  govern- 
ment, at  least.  I  might  prolong  this  discujs- 
sion,  but  it  seems  unnecessary.  The  impor- 
tance of  the  question  to  the  people  of  the 
state  in  its  future  legislation  warned  me 
that  I  should  not  pass  the  question  by  with- 
out recording  my  views.  It  is  well  known 
to  every  resident  of  our  great  and  growing 
state  that  we  must  soon  meet  the  demands 
of  the  people  for  better  accommodations  in 
our  large  counties,  some  of  which  are  em- 
pires in  area,  and  rapidly  filling  up  with 
population  sufficient  for  two  or  more  coun- 
ties. It  seems  that  one  of  the  great  ob- 
jections to  the  law  is  that  it  attempts  to  re- 
move the  county  seat  from  Rathdrum  with- 
out a  vote  of  the  people.  There  is  no  force 
in  this  position,  as  I  view  it ;  but,  if  so,  why 
could  not  that  part  of  the  law  have  been  de- 
clared unconstitutional,  and  that  part  cre- 
ating Lewis  county,  with  the  county  seat  »t 
Sandpoint,  been  permitted  to  stand? 

I  am  entirely  satisfied  that  none  of  the 
provisions  of  the  act  do  violence  to  any  of 
the  provisions  of  the  Constitution,  and  the 
petition  should  have  been  granted. 

A  petition  for  rehearing  having  been  filed, 
Sullivan,  J.,  on  May  26,  1905,  handed  down 
the  following  additional  opinion: 

This  is  an  original  proceeding  brought  in 
this  court  to  test  the  constitutionality  of  a 
certain  act  of  the  legislature,  whereby  it  at- 
tempted to  abolish  the  county  of  Kootenai, 
and  to  create  out  of  its  territory  the  coun- 
ties of  Lewis  and  Clark.  The  ease  was 
argued  at  the  March,  1905,  Lewiston  term 
of  this  court,  and  the  court  held  said  act 
unconstitutional.  A  petition  for  rehearing 
has  been  filed  herein,  and  counsel  for  the 
defendant  have  filed  their  objections  to  the 
considerr^tion  of  said  petition  by  this  court, 
and  state  three  reasons  therefor:  The  first 
is  that  this  cause  is  an  original  proceeding, 
and  that  the  rules  of  this  court  do  not  con- 
template or  provide  for  a  rehearing  in  an 
original  proceeding;  second,  that  on  the  27th 
day  of  March,  1905,  this  court  entered  its 
decision  in  the  above-entitled  case,  and  ths 
alternative  writ  of  mandate  was  quashed, 
and  that  the  petition  for  a  rehearing  was 
not  filed  within  twenty  days  thereafter,  as 
required  by  rule  22  of  the  rules  of  this 
court;  and,  third,  that  the  questions  raised 
in  the  petition  for  rehearing  were  all  argued 
at  length  when  the  cause  was  heard,  and  no 
new  question  is  suggested  by  the  petition. 

In  support  of  the  first  contention,  the  de- 
fendant cites  the  decision  of  this  eoort  in 
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WasHn^cn  County  Ahainuft  Co.  v.  Stewart 
(Idaho)  74  Pae.  955.  In  that  ease  it  was 
held  by  this  court  that  it  was  not  the  prao- 
tioe  in  this  court  to  consider  petitions  for  re- 
hearing in  original  proceedmgs,  but,  owing  to 
the  peculiar  position  taken  in  this  case,  the 
court  concluded  to  pass  upon  that  applica- 
tion. In  Bill  y.  Morgan  (Idaho)  76  Pao. 
323j  a  petition  for  a  rehearing  was  filed, 
and  in  disposing  of  that  petition  it  is  said 
that  the  provisions  of  rule  22  of  the  rules 
of  this  court  do  not  apply  to  cases  of  origi- 
nal jurisdiction  in  this  court,  for,  if  they  did, 
a  writ  could  not  be  issued  until  the  time  had 
expired  for  filing  such  petition,  and  thus  the 
very  purpose  of  the  writ  would  often  be  de- 
feated by  such  delay.  Under  the  second 
point  above  suggested,  we  would  say  that 
rule  22  of  this  court  provides  that  all  appli- 
cations for  rehearing  shall  be  upon  petition, 
and  shall  be  presented  within  twenty  days 
after  the  judgment  or  order  made  by  the 
court  shall  be  placed  on  file;  and  it  is  con- 
tended that,  as  the  order  was  made  in  open 
court  on  March  27,  1905,  the  time  for  filing 
a  petition  for  rehearing  expired  on  April  17, 
1905,  and  the  petition  was  not  filed  until 
May  1,  1905,  long  after  the  expiration  of 
the  twenty-day  period.  The  fact  is,  counsel 
for  the  petitioner  were  informed  by  some  of 
the  members  of  this  court  that  they  could 
have  twenty  days  after  the  opinion  in  this 
ease  was  filed  in  which  to  present  their 
petition  for  rehearing,  provided  they  desired 
to  file  one,  and  for  that  reason  the  second 
point  made  by  defendant  is  not  well  taken. 
The  third  point  suggested  is  that  all  of  the 
questions  suggested  in  the  petition  for  re- 
hearing were  argued  at  length  when  the 
cause  was  first  heard,  and  that  no  new  ques- 
tion is  suggested  in  the  petition.  That  con- 
tention is  correct,  and  nothing  new  is  sug- 
gested, except  that  one  authority  is  cited 
that  was  not  cited  on  the  original  hearing, 
which  we  will  refer  to  hereafter.  While  it 
is  true  the  rules  of  this  court  do  not  author- 
ize a  rehearing,  or  an  application  therefor, 
in  original  proceedings  in  this  court,  yet, 
owing  to  the  importance  of  this  case,  we 
have  gone  carefully  through  the  petition, 
and  shall  proceed  to  make  a  few  observations 
on  the  questions  suggested  or  raised  by  it. 
Counsel,  in  their  petition,  first  contend 
that  that  part  of  the  act  creating  Lewis 
county  is  constitutional,  and  may  be 
segregated  from  that  part  of  the  act  which 
abolishes  Kootenai  county  and  creates  Clark 
county,  and  be  permitted  to  stand,  and  con- 
tend that  where  a  statute  attempts  to  ac- 
complish two  or  more  objects,  and  is  void  in 
one,  it  may  still  in  every  respect  be  com- 
plete and  valid  as  to  the  other,  and  in  sup- 
port of  that  contention  quote  from  Cooley's 
Constituti<mal  limitations,  6th  ed.  p.  210; 
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Id.  7th  ed.  p.  246,  as  follows:  "Where, 
therefore,  a  part  of  a  statute  is  unconstitu- 
tional, that  fact  does  not  authorize  the 
courts  to  declare  the  remainder  void,  also, 
imless  all  the  provisions  are  connected  in 
subject-matter,  depending  on  each  other, 
operating  together  for  the  same  purpose,  or 
otherwise  so  connected  together  in  meaning 
that  it  cannot  be  presumed  that  the  legis- 
lature would  have  passed  the  one  without 
the  other.  The  constitutional  and  imcon- 
stitutional  provisions  may  even  be  contained 
in  the  same  section,  and  yet  be  perfectly  dis- 
tinct and  separable,  so  that  the  first  may 
stand,  though  the  last  fall.  The  point  is 
not  whether  they  are  contained  in  the  same 
section,  for  the  distribution  into  sections  is 
purely  artificial,  but  whether  they  are  es- 
sentially and  inseparably  connected  in  sub- 
stance. If,  when  the  imconstitutional  por- 
tion is  stricken  out,  that  which  remains  is 
complete  in  itself,  and  capable  of  being  ex- 
ecuted in  accordance  with  the  apparent 
legislative  intent,  wholly  independent  of 
that  which  was  rejected,  it  must  be  sus- 
tained.*'  We  recognize  the  principle  there 
laid  down  by  Judge  Cooley  as  a  correct  rule 
of  law.  The  author,  at  page  247,  further 
states  as  follows:  "The  difficulty  is  in  de- 
termining whether  the  good  and  bad  parts 
of  the  statute  are  capable  of  being  separat- 
ed, within  the  meaning  of  this  rule.  .  .  . 
And  if  they  are  so  mutually  connected  with 
and  dependent  on  each  other,  as  conditions, 
considerations,  or  compensations  for  each 
other,  as  to  warrant  the  belief  that  the  legis- 
lature intended  them  as  a  whole,  and  if  all 
could  not  be  carried  into  effect  the  legisla- 
ture would  not  pass  the  residue  independ- 
ently, then,  if  some  parts  are  unconstitu- 
tional, all  the  provisions  which  are  thus  de- 
pendent, conditional,  or  connected  must  fall 
with  them."  It  was  held  in  Allen  v.  Louisi- 
ana, 103  U.  8.  80,  26  L.  ed.  318,  that  "where 
unconstitutional  provisions  [of  an  act]  are 
so  connected  with  the  general  scope  of  the 
law  as  to  make  it  impossible,  if  they  are 
stricken  out,  to  give  effect  to  what  appears 
to  have  been  the  intent  of  the  legislature, 
the  whole  law  is  invalid;"  and  in  Redell  v. 
Moores,  63  ffeb.  219,  55  L.  R.  A.  740,  93 
Am.  St.  Rep.  431,  88  N.  W.  243,  that,  where 
it  is  apparent  that  the  unconstitutional  part 
of  an  act  was  an  inducement  to  the  adoption 
of  the  remainder,  the  whole  act  must  fail. 

When  measured  by  the  well-settled  rule 
above  stated,  the  question  arises.  Can  that 
part  of  the  act  which  creates  Lewis  county 
be  permitted  to  stand?  We  will  here  make 
a  short  analysis  of  the  bill.  The  first  sec- 
tion of  said  act  abolishes  the  county  of 
Kootenai,  and  provides  that  the  counties  of 
Lewis  and  Clark  shall  be  created  out  of  the 
territoiy  included  within  the  boundary  lines 
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of  said  Kootenai  county.  Section  2  describes 
the  boundaries  of  Lewis  county.  Section  3 
describes  the  boundaries  of  Clark  county. 
By  section  4  the  governor  is  authorized  and 
directed,  within  ten  days  after  the  act  shall 
become  a  law,  to  appoint  county  officers  for 
each  of  said  counties  (designating  them)  ; 
and  it  also  provides  that  such  officers  shall 
qualify  within  ten  days  from  the  date  of 
their  appointment.  Section  6  establishes 
the  county  seat  of  Lewis  county  at  the  town 
of  Sandpoint,  and  also  provides  that  the 
question  of  the  permanent  location  of  the 
county  seat  of  said  coxmty  shall  be  sub- 
mitted to  the  voters  of  said  county  at  the 
next  p^eneral  election.  Section  6  of  said  act 
establishes  the  county  seat  of  Clark  county 
at  CoBur  d'Alene  city,  and  provides  that  the 
question  of  the  permanent  location  of  the 
county  seat  of  said  county  shall  be  sub- 
mitted to  the  voters  of  said  county  at  the 
next  general  election.  The  7th  section  pro- 
vides that  all  of  the  personal  property, 
county  records,  books,  papers,  money,  cred- 
its, furniture,  and  fixtures  belonging  to  the 
former  county  of  Kootenai  shall  become  the 
property  of  Clark  county,  and  further  pro- 
vides that,  after  the  proper  officers  of  Clark 
county  shall  have  been  appointed  and  quali- 
fied, all  such  books,  papers,  etc.,  belonging 
to  the  former  Kootenai  county,  shall,  by  the 
custodian  of  the  same,  be  immediately  de- 
livered to  the  proper  officers  of  Clark 
coimty;  and  provides  that  the  county  com- 
missioners of  Clark  county  shall  provide 
suitable  officers  within  the  corporate  limits 
of  Coeur  d'Alene  city  for  the  accommodation 
of  such  records  and  the  county  officers  of 
said  Clark  county.  The  8th  section  provides 
that  the  indebtedness  of  Kootenai  county  at 
the  date  this  act  takes  effect  shall  be  ap- 
portioned between  the  counties  of  Lewis  and 
Clark,  and  goes  into  detail  of  the  way  in 
which  such  indebtedness  shall  be  appor- 
tioned between  said  counties,  and  also  pro- 
vides the  manner  that  all  property  belong- 
ing to  Kootenai  county  shall  be  divided  be- 
tween said  Lewis  and  Clark  counties.  Sec- 
tion ft  provides  for  the  appointment  of  com- 
petent accountants  to  ascertain,  the  amount 
of  indebtedness  of  the  former  Kootenai  coun- 
ty, and  directs  such  accountants  to  proceed 
and  ascertain  from  the  books  and  records  of 
tlie  auditor's  and  recorder's  and  treasurer's 
offices  the  whole  amount  of  the  indebtedness 
of  Kootenai  county,  and  to  compute  from 
the  assessment  roll  for  the  year  1904  the 
total  taxable  property  of  each  of  the  coun- 
ties of  Lewis  and  Clark,  and  directs  them  to 
make  a  list  of  all  county  property,  and  re- 
port the  same  in  writing  to  the  judge  of  the 
district  court  of  the  first  judicial  district, 
which  judge  is  directed  to  fix  the  reasonable 
cash  value  of  such  property,  and  apportion 
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said  indebtedness  according  to  8  6  of  said 
act,  and  to  ascertain  other  things  not  neces- 
sary to  mention  here.  Section  10  directs 
the  recorder  of  Clark  county  within  ninety 
days  after  the  establishment  of  such  coun- 
ties to  transcribe  all  matters  of  record  from 
the  record  books  of  Clark  county  that  should 
be  recorded  in  Lewis  county,  and  deliver  the 
same  to  the  recorder  of  Lewis  county.  Sec- 
tion 11  provides  for  a  disposition  of  the 
school  money  in  the  hands  of  the  treasurer 
of  Clark  county.  Section  12  provides  that 
said  counties  of  Lewis  and  Clark  shall  form 
a  part  of  the  first  judicial  district  of  the 
state,  and  provides  for  the  holding  of  terms 
of  court  in  such  counties.  Section  13  pro- 
vides that  the  judge  of  the  probate  court  of 
Clark  county  shall  proceed  at  once  to  trans- 
fer all  civil  and  criminal  actions  and  un- 
settled estates  of  deceased  persons,  and  all 
other  business  required  to  be  transferred,  to 
the  probate  court  of  Lewis  county.  Sec- 
tion 14  provides  that  the  county  commis- 
sioners of  said  Clark  and  Lewis  counties 
shall,  within  five  days  after  receiving  notice 
of  their  appointment,  meet  at  their  respec- 
tive county  seats,  and  organize  for  the  trans, 
action  of  county  business,  and  shall 
establish  precincts  in  their  respective  coun- 
ties, and  appoint  precinct  officers  thereof. 
Section  16  provides  that  said  counties  of 
Lewis  and  Clark  shall  constitute  the  thir- 
teenth senatorial  district,  and  that  each  of 
said  counties  shall  elect  one  member  of  the 
house  of  representatives.  Section  16  pro- 
vides that  all  laws  of  a  general  nature  ap- 
plicable to  the  several  counties  of  this  state 
and  the  officers  thereof  are  made  applicable 
to  said  counties.  Section  17  repeals  all  acts 
and  parts  of  acts  inconsistent  with  said  act. 
Section  18  declares  that  an  emergency  ex- 
ists therefor,  and  that  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  pas- 
sage and  approval.  Said  act  was  approved 
on  the  28th  day  of  February,  1905. 

From  the  various  provisions  of  said  act, 
it  is  clear  to  me  that  all  of  the  provisions 
thereof  in  regard  to  the  creation  of  Clark 
county,  and  the  establishment  of  the  county 
seat  at  Coeur  d'Alene  city,  were  the  main 
inducement  for  the  adoption  of  the  remain- 
ing part  of  said  act.  The  very  first  section 
of  said  act  abolishes  Kootenai  county,  and 
the  abolishment  of  that  county  was  no  doubt 
an  inducement  for  the  passage  of  said  act. 
That  being  true,  the  part  of  said  act  creat- 
ing Lewis  county  cannot  stand  when  teftted 
by  the  rule  above  laid  down  by  Judge 
Cooley,  the  Supreme  Court  of  the  United 
States,  and  the  supreme  court  of  Nebraska. 
This  act  is  so  connected  and  so  related  in 
substance,  as  I  view  it,  as  to  preclude  the 
supposition  that  the  legislature  would  have 
created  Lewis  county  without  having  creat- 
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ed  Clark.  The  act  is  so  drawn,  and  the  sec- 
tion so  constructed,  and  the  provisions  so 
interdependent,  as  to  clearly  indicate  that 
the  legislature  intended  the  act  to  operate 
as  a  whole,  and  that  it  would  not  have  cre- 
ated Lewis  county  alone.  That  being  true, 
the  entire  act  must  be  held  invalid.  If  you 
would  cut  out  of  this  act  all  of  the  provi- 
sions except  those  applicable  to  Lewis  coun- 
ty, the  remaining  part  would  be  unintelligi- 
ble— would  in  part,  at  least,  be  a  jumble  of 
words  without  meaning,  ''sound  without 
sense."  In  considering  this  question,  I  think 
the  unconstitutional  part  of  said  act  was  an 
inducement  to  the  legislature  for  a  passage 
of  the  other  portions.  It  may  be  insisted 
that  this  question  must  be  determined  sole- 
ly by  an  inspection  of  the  act  itself.  We 
concede  that  proposition,  with  a  slight  qual- 
ification, however,  which  qualification  is  re- 
ferred to  in  Sibley  v.  Smith,  2  Mich.  486, 
where  the  court  said:  "Courts  are  author- 
ized to  collect  the  intention  of  the  legis- 
lature from  the  occasion  and  necessity  of 
the  law, — from  the  mischief  felt  and  the 
objects  and  remedy  in  view." 

The  Supreme  Court  of  the  United  States, 
in  United  States  v.  Union  P,  R.  Co.  91  U. 
S.  72,  23  L.  ed.  224,  said:  "Courts,  in  con- 
struing a  statute,  may  with  propriety  recur 
to  the  history  of  the  times  when  it  was 
passed;  and  this  is  frequently  necessary  in 
order  to  ascertain  the  reason  as  well  as  the 
meaning  of  particular  provisions  in  it."  In 
Stout  V.  Grant  County,  107  Ind.  343,  8  N.  E. 
222,  it  was  held  that  the  history  of  a  coun- 
try-, its  topography  and  general  conditions, 
are  elements  which  enter  into  the  construc- 
tion of  the  laws  made  to  govern  it,  and  arc 
matters  of  which  the  court  will  take  judicial 
notice ;  and  it  has  been  held  that  the  general 
state  of  opinion,  public,  judicial,  and  legis- 
lative, at  the  time  of  an  enactment  of  a 
measure,  may  -be  considered  by  the  courts 
in  construing  it.  See  Redell  v.  Moores,  63 
Neb.  219.  55  L.  R.  A.  740,  93  Am.  St.  Rep. 
431.  88  N.  W.  243,  and  authorities  there 
cited.  It  U  a  part  of  the  legislative  history 
of  this  state  that  a  bill  was  introduced  in 
the  legislature  for  the  creation  of  Lewis 
county  out  of  substantially  the  same  portion 
of  Kootenai  county  that  the  Lewis  county 
referred  to  in  this  act  contains,  and  that 
said  bill  failed  to  become  a  law  because  of 
■iupported  the  present  act.  And  the  induco- 
£he  opposition  of  members  who  afterward 
ment  in  said  act  to  such  members  was,  no 
doubt,  the  creation  of  Clark  county,  and  the 
removal  of  the  county  seat  from  Rathdrum 
to  the  city  of  Cceur  d'Alene.  Those  facts 
are  matters  of  common  knowledge.  One  of 
the  chief  inducements  to  the  passage  of  said 
act  was  the  abolishment  of  Kootenai  county, 
and  the  creation  of  Clark  oounty,  with  the  re- 
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moval  of  the  county  beat.  That  feature  of  the 
bill  was  the  main  inducement  for  its  passage. 
The  act  under  consideration  was  approved 
by  the  governor  on  the  28th  day  of  Febru- 
ary, 1905,  and  contained  the  emergency 
clause,  and  hence  became  a  law,  if  ever,  on 
that  day.  As  the  1st  section  abolished 
Kootenai  coimty,  if  the  act  is  valid  the  peo- 
ple of  that  county  were  without  county  gov- 
ernment from  the  28th  day  of  February  to 
the  7th  day  of  March,  1905,  when  the  officers 
appointed  by  the  governor  qualified.  Said 
act  did  not  provide  that  the  officers  of  Koo- 
tenai county  should  continue  in  office  until 
their  suocessors  were  appointed  and  quali- 
fied, and,  if  the  act  be  held  valid,  the  people 
of  that  coimty  were  without  county  govern- 
ment for  a  number  of  days.  The  legisla- 
ture cannot  deprive  the  people  of  any  county 
of  such  local  or  self  government  as  the  sev- 
eral counties  of  the  state  are  entitled  to  un- 
der the  Constitution.  If  they  can  deprive  a 
people  of  local  government  for  six  days, 
they  may  do  so  for  six  months  or  six  years. 
The  legislature  is  prohibited  from  depriving 
the  people  of  any  county  of  local  sel/-govern- 
ment.  Article  18  of  our  Constitution,  which 
is  in  regard  to  oounty  organization,  requires 
the  legislature  to  establish  a  system  of  coun- 
ty governments  which  shall  be  uniform 
throughout  the  state,  and  prohibits  the  legis- 
lature from  depriving  the  people  of  any 
county  of  such  government.  In  People  ex 
rel.  Bolton  v.  Alhertson,  55  N.  Y.  50,  the 
court  held  that  this  right  of  self-govern- 
ment lies  at  the  foundation  of  our  institu- 
tions. Section  2  of  article  18  of  the  Con- 
stitution is  as  follows:  "No  county  seat 
shall  be  removed  unless  upon  petition  of  a 
majority  of  the  qualified  electors  of  the 
county,  and  unless  two  thirds  of  the  quali- 
fied electors  of  the  county,  voting  on  the 
proposition  at  a  general  election,  shall  vote 
in  favor  of  such  removal.  A  proposition  of 
removal  of  the  oounty  seat  shall  not  be  sub- 
mitted in  the  same  county  more  than  once 
in  six  years,  except  as  provided  by  existing 
laws.  No  person  shall  vote  at  any  county- 
seat  election  who  has  not  resided  in  the 
county  six  months,  and  in  the  precinct  nine- 
ty days."  By  the  provisions  of  that  section 
the  legislature  is  prohibited  from  changing 
a  county  seat,  and  the  people  themselves  are 
prohibited  from  changing  it,  except  on  a 
two-thirds  vote  of  the  qualified  electors; 
and  under  those  provisions  the  legislature 
will  not  be  permitted  to  change  a  county 
seat  under  the  guise  or  pretense  of  creating 
a  new  county.  They  will  not  be  permitted 
to  do  thus  indirectly  what  they  are  pro- 
hibited from  doing  directly.  In  this  case, 
under  the  pretense  of  creating  a  new  county 
the  legislature  has  removed  a  county  seat. 
They  attempted  to  abolish  Kootenai  county. 
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and  attempted  to  create  a  new  county  out  of 
the  northern  part  thereof,  and  in  the  same 
act  changed  the  name  of  the  southern  part 
of  Kootenai  county,  and  changed  the  coun- 
ty seat  from  Rathdrum  to  Gceur  d'Alene 
dty.  Judge  Cooley,  in  his  work  on  Consti- 
tutional Limitations,  7th  ed.  p.  244,  says: 
"There  is  no  difficulty  in  saying  that  any 
such  act,  which,  under  pretense  of  exercising 
one  power,  is  usurping  another,  is  opposed 
to  the  Constitution  and  void." 

The  case  of  People  eao  rel.  Bolton  v. 
Albertson,  65  N.  Y.  50,  is  a  remarkable  one 
of  the  intention  of  the  legislature  to  avoid 
and  evade  the  provisions  of  the  Constitu- 
tion, and  still  keep  within  its  terms.  I 
think  the  principle  laid  down  there  is  ap- 
plicable to  the  case  at  bar.  It  is  there  held 
that  a  legislative  enactment  evading  the 
terms  and  frustrating  the  general  and  clear- 
ly expressed  or  necessarily  implied  purposes 
of  the  Constitution  is  as  clearly  void  as  if  in 
express  terms  forbidden.  And  in  Taylor 
V.  Rosa  County,  23  Ohio  St.  22,  the  supreme 
court  of  Ohio  found  itself  under  the  neces- 
sity of  declaring  that  that  which  was  for- 
bidden by  the  Constitution  oould  no  more 
be  done  indirectly  than  directly,  which  has 
now  become  a  well-recognized  rule  of  law. 

Knowing  the  bitterness  and  strife  engen- 
dered in  county-seat  fights,  the  framers  of 
the  Constitution  provided  stringent  provi- 
sions in  regard  to  the  removal  of  county 
seats,  and  prohibited  such  removal  except 
on  a  two-thirdfl  vote  of  the  qualified  elect- 
ors, and  also  prohibited  the  submission  of 
such  questions  to  the  voters  oftener  than 
once  in  six  years.  Is  it  possible  that  the 
framers  of  the  Constitution  intended  to  per- 
mit the  legislature  to  change  the  county 
seats  of  every  county  in  the  state  at  each 
session  of  the  legislature  thereof,  by  simply 
giving  the  county  a  new  name,  and  changing 
the  county  seat  under  the  guise  and  pre- 
tense of  creating  a  new  county?  I  think  not. 

Counsel  for  the  petitioner,  in  their  origi- 
nal arguments  in  this  case,  contend  that,  un- 
der the  provisions  of  the  Constitution,  the 
legislature  could  abolish  a  county  and  cre- 
ate a  new  one  out  of  identically  the  same 
territory,  and  chanjre  the  county  seat.  If 
that  contention  be  true,  the  county  seat  of 


every  county  in  the  state  could  be  changed 
as  often  as  the  legislature  held  a  session. 
That  certainly  would  leave  the  location  of 
the  county  seat  of  the  several  counties  of 
the  state  to  the  ''mutations  whims"  of  the 
legislature,  while  by  the  terms  of  the  Con- 
stitution the  people  themselves  are  prohibit- 
ed from  removing  their  county  seat  oftener 
than  once  in  six  years.  I  am  not  in  accord 
with  that  contention,  and,  in  my  view  of 
the  matter,  the  creation  of  a  "new  county," 
as  contemplated  by  our  Constitution,  re- 
quires something  more  than  the  change  of 
the  name  of  a  county  and  the  change  of  its 
county  seat.  Under  the  pretense  of  exer- 
cising the  power  to  create  a  new  county,  the 
legislature  has  usurped  the  power  reserved 
by  the  people  to  change  a  county  seat. 

In  People  ew  rel.  Lincoln  County  v. 
Oeorge,  3  Idaho,  72,  26  Pac.  993,  in  a  dis- 
senting opinion,  I  held  that  the  legislature 
had  a  right  to  abolish  a  county  in  the  crea- 
tion of  new  counties ;  but,  upon  a  further  in- 
vestigation of  this  question,  I  am  not  satis- 
fied that  my  views  in  that  opinion  on  that 
point  were  correct.  However,  that  case  was 
not  decided  upon  that  point. 

In  addition  to  the  cases  cited  on  the  origi- 
nal hearing,  counsel  for  petitioner  citec 
Frost  V.  Pfeiffer,  26  Colo.  338.  58  Pac.  147. 
That  involved  the  constitutionality  of  an  act 
of  the  general  assembly  of  Colorado  cre- 
ating, the  county  of  Teller  out  of  portions  of 
the  counties  of  El  Paso  and  Fremont.  By 
that  act  no  county  was  abolished,  and  no 
county  seat  removed.  The  act,  after  cre- 
ating Teller  county,  left  the  counties  of  El 
Paso  and  Fremont  simply  with  reduced 
areas.  We  are  unable  to  see  wherein  the  de- 
cision in  that  case  has  any  application  w)iat- 
ever  to  the  questions  under  consideration  in 
the  case  at  bar. 

I  therefore  hold  that  if  this  court  had  the 
authority,  under  the  law  or  its  rules,  to 
grant  a  rehearing  in  a  case  originally 
brought  in  this  court,  the  showing  made  by 
the  petition  for  a  rehearing  in  this  case  is 
not  sufficient  to  warrant  a  rehearing.  A  re- 
hearing is  denied. 

Ailshie,  J.,  concurs.     Stookslager,  Ch. 

J.,  dissents  from  the  conclusion  reached. 


UNITED   STATES   CIRCUIT   COURT   OP   APPEALS,    EIGHTH    CIRCUIT. 


Joseph  A.  WILLIAMS  et  oZ.,  Appts,, 

Richard  M.  NEELY  et  al. 

(67  C.  C.  A.  171.  134  Fed.  1.) 

*1.  Any  fact  'vrhlcli   renders  it  nvnlnat 

*Headnote8  by  Banbobn,  Circuit  Judge. 


NOTR. — As  to  equitable  Jurisdiction  to  enjoin 
lodgments,  see  note  to  Jarrett  v.  Goodnow,  32 
L.  R.  A.    321. 
69  L.  R.  A. 


eonactence  to  enter  or  execute  a 
Jndorment  at  law,  and  which  was  not 
available  to  the  defendant  at  law,  confers 
Jurisdiction  upon  a  court  of  equity  to  enjoin 
the  proposed  entry  or  execution. 
9.  A  Bonnd  reason^  inhering  in  tlie 
same  traniiactlon  from  'vrKlch  a 
proniiaaory  note  •prinora,  why  the  hold- 
er ought  not,  in  equity  and  good  conscience. 
to  recover  its  face  yalue,  li  a  good  equitable 
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defenae  to  It,  although  this  defense  constitates 
neither  an  offset,  a  counterclaim,  nor  an  af- 
flrmatiye  caase  of  action  against  the  holder 
of  the  note. 
8.  A  partial  failure  of  consideration 
TTblcli  results  front  a  defeet  of  title 
is  a  good  defense  pro  tanio  to  an  action  by 
the  vendor  upon  a  promissory  note  given 
for  the  purchase  price  of  land  which  the  vend- 
or has  conveyed  with  covenants  of  warran- 
ty and  against  encumbrances. 

4.  An  injunction  should  Issue  to  stay 
wok  action  at  law  upon  a  promissory 
note  for  the  purchase  price  of  land  until 
this  equitable  defense  of  reduction  is  allowed 
whenever  the  remedy  at  law  Is  less  certain, 
prompt,,  and  efficient  to  attain  the  ends  of 
Justice,  either  because  the  Interests  of  the 
parties  require  that  the  title  to  the  land 
should  be  perfected,  that  their  rights  should 
be  adjudicated,  and  that  the  litigation  should 
be  closed, — a  result  which  no  remedy  at  law 
Is  adequate  to  accomplish, — or  because  it  en- 
tails circuity  of  action,  or  because  there  is 
Imminent  danger  of  unjustifiable  loss  or  In- 
Jury  to  the  payee  of  the  note,  which  a  court 
of  equity  may,  and  a  court  of  law  cannot, 
prevent. 

5.  Tlie  adequate  remec^y  at  law  w^blcli 
vrlU  deprive  a  court  of  equity  of  Ju-' 
risdlctlon  must  be  a  remedy  as  certain, 
complete,  prompt,  and  efficient  to  attain  the 
ends  of  Justice  as  the  remedy  in  equity. 

•.  Tbe  asslflTuee  of  a  eliose  In  action 
takes  it  subject  to  all  the  defenses  which 
could  have  been  set  up  against  it  in  the 
hands  of  the  assignor  at  the  time  of  the  as- 
signment. 

T*  One  wbo  purcl&ases  for  "ralue  of  a 
creditor  tlie  obligation  of  bis  debtor, 
and  obtains  the  latter's  promissory  note,  pay- 
able to  himself,  as  evidence  of  his  obligation, 
with  full  knowledge  of  the  consideration 
thereof,  and  of  the  facts  which  condition  the 
inception  of  the  original  obligation,  takes  the 
note  subject  to  all  the  defenses  which  existed 
against  it  in  the  hands  of  the  original  cred- 
itor. 

8.  Tbe  basis  of  waiver  is  estoppel,  and 

where  there  Is  no  estoppel  there  is  no  waiver. 

9.  The  defense  of  reduction  or  recoup- 
ment, which  arises  out  of  the  same  transac- 
tion as  the  promissory  note  or  claim,  sur- 
vives as  long  as  a  cause  of  action  upon  the 
promissory  note  or  claim  exists,  although  an 
affirmative  action  upon  the  subject  of  the  de- 
fense may  be  barred  by  the  statute  of  limita- 
tions. 

10.  Tbe  doctrine  of  lacbes  is  that  courts 
of  equity  are  not  bound  by,  but  usually  act  in 
analogy  to,  the  statute  of  limitations  govern- 
ing actions  at  law  of  like  character.  Under 
ordinary  circumstances  a  suit  in  equity  will 
not  be  stayed  for  laches  before,  and  will  be 
stayed  after,  the  time  fixed  by  the  analogous 
statute  of  limitations  at  law ;  but,  if  unusual 
conditions  or  extraordinary'  circumstances 
make  it  inequitable  to  allow  the  prosecution 
of  a  suit  after  a  briefer,  or  to  forbid  its  main- 
tenance after  a  longer,  period  than  that  fixed 
by  the  statute,  the  chancellor  will  not  be 
bound  by  the  statute,  but  will  determine  the 
extraordinary  case  in  accordance  with  the 
equities  which  condition  it 

•0  L.  R.  A. 


11.  It  is  not  culpable  lacbes  for  one 
w^bo  bus  an  eaultable  defense  of  re- 
duction to  a  prontlssory  note,  which 
has  been  and  is  the  subject  of  pending  litiga- 
tion in  another  court,  and  which,  if  available 
at  law,  would  survive  as  long  as  the  cause  of 
action  upon  the  note  existed,  to  wait  until 
an  affirmative  action  at  law  upon  the  subject 
of  the  defense  is  barred,  and  until  the  equi- 
table defense  Is  rejected  in  an  action  at  law 
upon  the  note,  before  invoking  the  aid  of  a 
court  of  equity  to  enjoin  the  prosecution  of 
the  latter  action  until  his  equitable  defense 
is  allowed. 

12.  Tbe  court  wblcb  first  acaulres  Ju- 
risdiction of  specific  property  by  the 
issue  and  service  of  process  in  a  suit  to  en- 
force a  lien  upon  it,  in  which  it  may  be  neces- 
sary to  take  possession  or  control  of  it,  re- 
tains Jurisdiction  until  the  end,  free  from  the 
interference  of  any  court  of  co-ordinate  Ju- 
risdiction. 

18.  A  subseauent  suit  Involving  rlffbts 
in  tbe  sanic  property  in  a  court  of  co- 
ordinate Jurisdiction  should  not  be  dismissed, 
but,  before  a  seizure  of  the  property  under 
it,  should  be  stayed  until  the  proceedings  in 
the  earlier  suit  are  term in& ted,  or  ample 
time  for  their  termination  has  elapsed.  9 

{Booh,  Circuit  Judge,  diaaenU.) 


(November  18,  1904.) 

APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Ck)urt  of  the  United 
States  for  the  Distrtct  of  Nebraska  dismiss- 
ing a  bill  to  enjoin  the  prosecution  of 
an  action  at  law  to  enforce  payment  of  a 
promissory    note.    Reversed. 

Statement  by  Sanborn,  Circuit  Judge: 
This  is  an  appeal  from  a  decree  which 
dismissed  a  bill  in  equity  exhibited '  by 
the  complainants  below,  Joseph  A.  Wil- 
liams and  Annie  Williams,  to  enjoin  the 
prosecution  of  an  action  at  law  which  the 
defendant  Richard  M.  Nee)y  had  brought 
against  them  in  the  court  below  to 
enforce  the  payment  of  their  promissory 
note  for  $3,500,  dated  March  1,  1893,  and 
due  March  1,  1898,  and  to  obtain  a  decree 
adjudicating  the  claims  of  the  defendants 
in  this  suit  to  three  quarter  sections  of 
land  in  the  state  of  Nebraska.  The  ma- 
terial facts  disclosed  at  the  final  hearing 
were  these:  Under  the  will  of  Richard 
S.  Malony,  Sr.,  Richard  S.  Malony,  Jr., 
and  Annie  H.  Neely  owned  three  quarter 
sections  of  land,  subject  to  the  liens  of 
two  legacies  which  were  charged  upon  the 
lands  by  the  will, — one  of  $200  per  year 
payable  to  the  defendant  Hannah  Blake, 
and  one  of  $100  per  year  payable  to  the 
defendant  Sarah  Foss.  They  sold  one 
of  these  tracts  to  the  defendant  Stanley 
B.  Wilson,  another  to  the  defendant  Wen- 
xel    Herdlichtka,    and    tbe    third    to    the 
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oomplainant  Joseph  A.  WilliamB.  Before 
the  sale  of  the  third  tract,  Richard  S. 
Malony  had  conveyed  his  share  in  it  to 
Annie  H-  Neely,  who  made  the  contract  of 
sale  and  the  deed  to  the  complainants. 
Each  sale  was  made  for  $6,000,  the  full 
value  of  a  title  to  each  tract  free  from  all 
encumbrances,  and  Wilson  and  Herd- 
lichtka  have  paid  for  their  quarters  in 
full.  The  facts  and  conclusions  which 
have  been  recited  are  rea  judicata  be- 
tween the  parties  to  this  suit  by  virtue 
of  a  decree  of  the  district  court  of  Rich- 
ardson county, '  in  the  state  of  Nebraska, 
in  a  suit  to  which  they  were  parties;  and 
that  suit  is  still  pending  under  an  order 
of  the  supreme  court  of  that  state  to  the 
district  court  to  ascertain  the  amount 
owing  by  the  complainant  Joseph  A. 
Williams  herein  on  account  of  the  pur- 
chase of  his  tract,  to  take  control  thereof, 
and,  in  case  the  law  and  the  facts  should 
be  found  to  justify  that  course,  to  apply 
that  amount  in  payment  of  the  amoun1» 
due  to  the  annuitants,  Hannah  Blake  and 
Sarah  Foss. 

On  February  6,  1902,  Annie  H.  Neely 
and  Richard  S.  Malony,  Jr.,  as  prin- 
cipals, and  the  defendant  Richard  M.  Neely 
and  others  as  sureties,  executed  a  bond 
in  the  penal  sum  of  $1,000  to  the  county 
judge  of  Richardson  county,  conditioned, 
among  other  things,  that  they  should  pay 
and  discliarge  all  legacies  chargeable  upon 
the  estate  of  Richard  S.  Malony,  Sr.,  or 
such  dividends  thereon  as  should  be  de- 
creed by  the  county  court.  The  defenda'nt 
Richard  M.  Neely  was  the  agent  of  his 
mother,  Annie  H.  Neely,  to  sell  the 
quarter  section  of  land  which  was  pur- 
chased by  the  complainant  Joseph  A. 
Williamfi.  In  October,  1892,  he  made 
and  signed  a  written  contract,  as  the 
agent  of  his  n\other,  to  sell  and  convey 
this  land  to  Williams  for  $6,000,  $500 
of  which  was  then  paid,  and  the  remainder 
was  to  be  paid  $2,000  on  March  1,  1893, 
and  $3,500  on  March  1,  1898.  About 
March  1,  1893,  in  performance  of  this 
contract,  Williams  paid  this  $2,000,  and 
he  and  his  wife  made  a  note  and  a  mort- 
gage upon  the  property  for  $3,500,  and 
Annie  H.  Neely  executed  a  warranty  deed 
of  it  to  him.  These  instruments  were 
prepared  by  Annie  H.  Neely,  or  by  one  of 
her  agents,  and  the  note  and  mortgage 
were  made  payable  to  Richard  M.  Neely; 
but  the  only  consideration  for  them  was 
the  land  the  complainants  purchased. 
Richard  M.  Neely  never  paid  them  any- 
thing for  the  note  or  mortgage.  What 
amount,  if  anything,  he  paid  his  mother 
for  them,  is  left  in  grave  doubt  by  the 
ti!)  L.  R.  A. 


evidence,  and,  in  our  view   of  the    case  Is 
not  material. 

On  April  18,  1902,  Richard  M.  Neely 
brought  an  action  at  law  against  the 
complainants  on  the  note,  and  they  an- 
swered the  facts  which  have  been  recited. 
The  court  held  at  the  trial  of  that  action 
that  these  facts  constituted  no  defense  to 
the  note  at  law,  and  this  suit  was  insti- 
tuted, and  the  action  at  law  was  stayed 
to  abide  its  determination.  The  same 
eourt  has  now  held  that  these  facts  present 
no  reason  for  relief  in  equity,  and  this 
conclusion  is  challenged  by  the  appeaL 

Argued  before  Sanborn,  Van  Devan^ 
ter  and  Hook,  Circuit  Judges. 

Mr,   J.   H.   Bro«dy,    for    appellants: 

Before  complainants  had  anything  to  do 
with  the  land  or  the  estate,  respondent 
Neely,  in  the  executors'  bond,  promised 
to  pay  said  legacies,  and  thereby  enabled 
said  executors  to  get  hold  of  said  land 
and  sell  and  convert  the  same  to  their 
own  use,  leaving  the  legacies  thereon 
unpaid.  The  general  doctrine  of  equity 
jurisprudence  is  to  avoid  circuity  of 
actions,  and  bring  in  all  the  parties  and 
do  justice  between  them.  In  such  cases 
as  this  the  doctrine  of  equitable  set-off 
comes   in.     That  bond   obligation   is   such. 

Blount  V.  Windley,  96  U.  S.  177,  24  L. 
ed.  426;  Ferris  v.  Burton,  1  Vt.  439; 
Foot  V.  Ketchum,  15  Vt.  258,  40  Am.  Dec 
678;  Hooper  v.  Armatrofig,  69  Ala.  343; 
North  Chicago  Rolling  Mill  Co.  v.  8t. 
Louia  Ore  d  Steel  Co.  152  U.  S.  616.  617, 
38  L.  ed.  671,  572,   14  Sup.  Ct.  Rep.  710. 

The  equity  court,  in  a  proper  case,  will 
go  above  the  penal   sum  of  the  bond. 

Burnside  v.  Wand,  170  Mo.  631,  62 
L.  R.  A.   427,  71   S.  W.   337. 

In  equity,  the  note,  in  the  hands  of  the 
payee,  the  respondent  herein,  is  subject 
to  defenses  the  same  as  if  he  had  made 
the   covenants  of  warranty  in  the  deed. 

Vorce  V.  Rosenbery,  12  Neb.  448,  11  N. 
W.    879. 

It  is  a  legal  impossibility  that  Richard 
M.  Neely  can  be  an  innocent  purchaser  of 
the  note. 

Chariton  Plow  Co.  v.  Davidson,  16  Neb. 
374,  20  N.  W.  256;  Camp  v.  Sturdevant, 
16  Neb.  698,  21  N.  W.  449. 

Where  different  instruments  are  ex- 
ecuted as  evidences  of  different  parts  of 
one  transaction,  they  are  to  be  construed 
as   constituting   but    one    single    contract. 

Wilson  V.  Roots,  119  Dl.  386,  10  N.  E. 
204;  Keith  v.  Miller,  174  111.  73,  61  N.  K 
151 ;  Breicer  v.  Penn-  Mut.  L.  Ins.  Co.  36 
C.   C.  A.   289,   94  Fed.   347 ;  Low  v.  Black- 
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ford,  31  C.  C.  A.  15,  58  U.  S.  App.  737,  87 
Fed.  395;  South  Baptist  8oc.  v.  Clapp,  18 
Barb.  35;  Ahele  v.  McChiigan,  78  Mich. 
415,  44  N.  W.  393;  Lamb  v.  Davenport, 
1   Sawy.  609,  Fed.  Cas.  No.  8,015. 

The  respondents  cannot  invoke  the  doc- 
trine of  novation. 

Murphy  ▼.  Hanrahan,  50  Wis.  489,  7 
N.  W.  436. 

The  transaction  here  can  be  considered 
in  no  other  light  than  as  a  convenient 
form  of  assignment  by  Mrs.  Neely  to  her 
son  of  a  chose  in  action,  or  as  a  promise 
of  Williams  for  her  benefit  and  at  her  in- 
stance and  request. 

21  Am.  ft  Eng.  Ene.  Law,  2d  ed.  p. 
662 ;  2  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  1079,  1080;  Allen  v.  Bundle,  45  Conn. 
528;  Giuton  v.  Owen,  43  Wis.  103;  Clark 
▼.  Billings,  59  Ind.  508;  Shamp  v.  Meyer, 
20  Neb.  225,  29  N.  W.  379- 

The  right  of  action  on  the  one  instru- 
ment may  be  used  as  a  defense  against 
an  action  on  the  other. 

Rawle,  Covenants,  S  350;  3  Sedgw. 
Damages,  8th  ed.  S  1063;  2  Sutherland, 
Damages,  {?  632-640;  Schuchmawn  ▼. 
Knoehel,  27   111.   175;   Soanilin  y-   AUison, 

12  Kan.  85;  Oroos  v.  Noble,  67  Pa.  78; 
Beeoher  ▼.  Baldwin,  55  Conn.  428,  3  Am. 
8t.  Rep.  57,  12  Atl.  401;  Avery  ▼.  Broion, 
31   Conn.  403. 

Breaches  of  covenants  in  the  deed,  in 
transactions  of  which  the  note  is  a  part, 
are  good  defenses  and  counterclaims 
against  the   note. 

The  vendee  does  not  have  to  pay  off  the 
encumbrances  in  order  to  get  substantial 
relief,  but  he  can  hold  the  security  in  his 
hand  as  a  protection. 

Jaques  v.  Esler,  4  N.  J.  Eq.  463;  Union 
Nat.  Bank  v.  Pinner,  25  N.  J.  Eq.  495; 
White  V.  Stretch,  22  N.  J.  Eq.  76;  Coy  v. 
Downie,  14  Fla.  544;  Lowry  .y.  Hurd, 
7  Minn.  356,  Gil.  285;   Walker  y.  Wilson, 

13  Wis.  523;  Wamsley  v.  Hunter,  29  La. 
Ann.  628;  Applegarth  v.  Robertson,  65 
Md.  493,  4  Atl.  896;  Wilber  v.  Buchanan, 
85  Ind.  42;  Mondel  v.  Steel,  8  Mees.  ft  W. 
858;  13  Am.  ft  Eng.  Enc.  Law,  2d  ed.  pp. 
806,  807. 

The  cause  of  action  for  breach  of  cove- 
nants in  this  case  is  not  barred  by  the 
statute  of  limitations,  because  the  whole 
contract  is  up  and  concurrent,  and  the 
obligations  are  mutual,  the  one  part  be- 
ing consideration  for  the  other,  and,  as 
between  the  parties  thereto,  equity  will 
hold  that  one  part  is  not  barred  as  a 
counterclaim  against  the  other  so  long  as 
the  other  is  not  barred. 

Artery  y.  Brown,  31  Conn.  405;  Beecher 
y.  Baldwin,  65  Conn.  428,  3  Am.  St.  Rep. 
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57,  12  Atl.  401;  Angell,  Limitations 
of  Actions,  §  76;  Wood,  Limitation  of 
Actions,  3d  ed.  §  282;  White  v.  Stretch, 
22   N.  J.   Eq.   76. 

•  Messrs.  Wharton,  Baird,  ft  Sons, 
for   appellees: 

The  alleged  defense  of  total  failure  of 
consideration  is  not  maintainable. 

Saddler  v.  White,  14  La.  Ann.  173; 
Olascook   y.   Rand,    14   Mo.    550. 

The  alleged  defense  of  set-off  or  coun- 
terclaim cannot  be  maintained  in  favor 
of    appellants    and    against    appellees. 

Stannus  v.  Stannus,  30  Iowa,  448; 
Van  Buskirk  v.  Day,  32  111.  260;  Steadwell 
V.  Morris,  61  Ga.  97 ;  Brashear  v.  West,  7 
Pet.  606,  8  L.  ed.  801;  Simpson  v.  Jen- 
nings, 15  Neb.  671,  19  N.  W.  473;  Spencer 
V.  Johnston,  58  Neb.  44,  78  N.  W.  482; 
Fuller  y.  Steiglitz,  27  Ohio  St.  355,  22 
Am.  Rep.  312;  Thompson  v.  Emery,  27 
N.  H.  269;  Friek  y.  White,  67  N.  Y.  103; 
Graham  y.  Tilford,  1  Met.  (Ky.)  112; 
Computing  Scale  Co.  v.  Churchill,  109 
Wis.  303,  86  N.  W.  337. 

In  no  view  of  this  case  would  the  court 
be  justified  in  granting  the  injunction 
prayed. 

Scott  y.  Neely,  140  U.  S.  106,  36  L. 
ed.  358,  11  Sup.  Ct.  Rep.  712;  Marine 
Ins.  Co.  V.  Hodgson,  7  Cranch,  332,  3  L.  ed. 
362;  Truly  v.  Wanaer,  6  How.  141,  12  L. 
ed.  88;  Buchanan  v.  Alwell,  27  Tenn.  516; 
Wimberg  v.  Schwegeman,  97  Ind.  528; 
Miller  v.  Avery,  2  Barb.  Ch.  582;  Wilkins 
V.  Hogue,  55  N.  C.  (2  Jones,  Eq.)  479; 
Vick  V.  Percy,  7  Smedes  ft  M.  256,  45  Am. 
Dec.  303;  Patton  v.  Taylor,  7  How.  133, 
12  L.  ed.  638;  Refeld  v.  Woodfolk,  22 
How.  318,  16  L.  ed.  370;  Senter  v.  Hill, 
5  Sneed,  505;  Elliott  v.  Thompson,  4 
Humph.  99,  40  Am.  Dec.  630;  Oayle  v. 
Fattle,  14  Md.  69;  Titcomb  v.  Potter, 
11  Me.  218;  Mutter  v.  Hamilton,  Brun. 
Col.  Cas.  27,  Fed.  Cas.  No.  9,974. 
On  petition  for  rehearing. 

From  counsel's  own  statement  it  is 
clear  that  he  intended  to  present  in  his 
bill  the  same  defense  which  he  pleaded 
in  the  law  action,  which  was  that  of  coun- 
terclaim,   and    not    equitable    recoupment. 

The  opinion  as  rendered  was  based 
upon  an  issue  which  was  not  before  the 
trial  court,  and  for  that  reason  should 
be  modified. 

Dermott  v.  t^ones,  23  How.  235,  16  L. 
ed.   448. 

Recoupment  as  a  defense  is  available 
only  when  there  are  mutual  obligations 
between  the  plaintiff  and  defendant  grow- 
ing out  of  the  same  transaction. 

Winthrop  Sav.  Bank  v.  Jackson,  67  Me. 
570.  24  Am.  Rep.  56;  fftU  v.  Parsons,  110 
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111.  107;  Widrig  ▼.  Taggart,  61  Mich.  103, 
16  N.  W.  251;  Blair  ▼.  Reid,  20  Tex.  311. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  a  suit  in  chancery.  The  theory 
upon  which  counsel  for  the  complainants 
seeks  to  maintain  it  is  this:  In  equity 
and  good  conscience,  Richard  M.  Neely 
ought  not  to  be  permitted  to  recover  upon 
the  complainants'  note  the  full  amount  of 
tie  unpaid  purchase  price  of  the  land 
which  they  bought  of  his  mother,  Mrs. 
Annie  H.  Neely,  through  him  as  her  agent: 
but  the  amount  of  his  recovery  should  be 
reduced  by  the  diminution  of  the  value  of 
the  title  which  resulted  from  the  liens 
upon  the  land  which  they  bought.  The 
purchase  price  which  the  complainants 
agreed  to  pay  was  the  full  value  of  a  per- 
fect title  to  the  property,  free  from  all 
eLcumbranoes.  The  vendor  agreed  to  give 
them  such  a  title.  They  have  not  received 
it,  but  have  obtained  one  of  much  less 
value,  since  the  encumbrances  upon  it  are 
about  equal  to  the  unpaid  purchase  price 
evidenced  by  their  note.  Neely,  the  payee 
of  this  note,  knew  of  these  encumbrances 
before  he  took  or  paid  for  the  note.  He 
knew  that  his  mother,  in  performance  of 
her  agreement  of  sale,  gave  to  the  com- 
plainants a  covenant  against  encumbrances 
upon  the  title  to  the  land,  and  that  the 
note  evidenced  the  unpaid  part  of  the  pur- 
chase price.  He  knew — ^for  he  cannot 
escape  knowledge  of  the  law — that  against 
his  mother,  and  against  all  who  took  the 
note  with  knowledge  of  its  consideration 
and  of  the  facts  and  circumstances  under 
which  it  was  made,  the  obligation  of  the 
complainants  to  pay  it  was  conditioned 
by  the  faithful  performance  by  the  vendor 
of  her  obligation  to  vest  in  them  a  title 
free  from  encumbrances.  She  has  failed 
to  comply  with  her  agreement,  and  the 
complainants  invoke  the  aid  of  this  court 
to  reduce  the  amount  to  be  paid  upon  their 
note  by  the  damages  which  they  must 
sustain  by.  the  failure  of  the  vendor  to 
comply  with  the  conditions  subsequent  of 
the  complainants'  obligation  to  pay, — ^her 
contract  to  furnish  them  a  perfect  title 
free  from  encumbrances.  This  theory  of 
counsel  for  the  complainants  does  not  at 
first  blush  appear  to  be  irrational;  nor 
does  the  relief  they  seek  seem  to  be  either 
unjust  or   inequitable. 

The  purpose  of  the  bill  is  to  present  and 
enforce  an  equitable  defense  to  the  action 
for  payment  of  complainants'  note.  That 
defense  is  not,  as  counsel  for  the  defendants 
seem  to  suppose,  either  a  set-off  or  a 
counterclaim.  Hence  neither  an  independ- 
ent cause  of  action  in  th*  defendant  to  !•• 
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cover  damages  of  the  complainant,  nor  a 
claim  for  liquidated  damages,  is  an  in- 
dispensable element  of  it.  The  defense  is 
simply  an  equitable  reason  why  the  amount 
which  the  defendant  should  recover  upon 
his  note  should  be  reduced  below  the 
amount  which  appears  to  be  due  upon  its 
face.  It  springs  out  of  and  is  a  part  of 
the  same  transaction  from  which  the  note 
arises.  It  is  reduction  or  equitable  re- 
coupment, for  it  is  analogous  to  the  defense 
of  recoupment  at  law.  That  defense  crept 
from  courts  of  chancery  into  the  practice 
at  law  to  enable  courts  of  law  to  avoid 
the  expense  of  suits  in  equity,  to  prevent 
circuity  of  action,  and  to  obtain  its  benefit. 
Reah  V.  MoAlister,  8  Wend.  109;  Nashville 
Trust  Co,  V.  Fourth  Nat,  Bank,  91  Tenn. 
336,  15  L.  R.  A.  710,  714,  18  S.  W.  822. 

In  Wheat  ▼.  Dotaon,  12  Ark.  699,  711, 
Mr.  Justice  Scott,  in  an  exhaustive  and 
learned  opinion,  shows  that  recoupment 
is,  in  its  nature  and  essence,  an  equity; 
that  it  was  derived  from  the  civil  law; 
that  it  is  now  uniformly  applied  where 
one  brings  an  action  for  a  breach  of  a  con- 
tract, and  the  defendant  can  show  that 
some  stipulation  in  the  same  contract  was 
made  by  the  plaintiff,  which  he  has  vio- 
lated; and  that  under  the  modern  practice 
at  law  a  defendant  in  an  action  upon 
any  contract  to  pay  the  purchase  price  of 
land,  the  title  to  which  was  warranted 
to  him,  may  reduce  the  recovery  by  way 
of  recoupment  by  proof  of  a  partial  failure 
of  consideration  which  has  resulted  from 
a  diminution  in  the  quantity  or  quality 
of  the  land  conveyed,  but  that  a  partial 
defect  in  the  title  to  the  land  is  inadmis- 
sible at  law  for  this  purpose,  because 
equity  has  exclusive  and  peculiar  juris- 
diction over  the  title  to  real  estate,  and  has 
the  power  to  perfect  it,  because,  in  gen- 
eral, the  vendee  sustains  no  injury  by  a 
defect  of  title  so  long  as  he  retains  the 
possession  and  use  of  the  land,  and  because 
courts  of  law  lack  the  peculiar  jurisdic- 
tion to  cause  defective  titles  to  be  per- 
fected, and  are  unable  to  do  final  and 
complete  justice  between  the  parties,  and 
to  terminate  all  possible  liti^i^ation  over  the 
controversy. 

Recoupment  is  the  keeping  back  of 
something  that  is  due  because  there  is  an 
equitable  reason  for  holding  it.  Ives  v. 
Van  Epps,  22  Wend.  155,  156.  As  the  de- 
fense in  this  suit  is  not  based  upon  a 
set-off  or  a  counterclaim,  but  upon  an 
equitable  reason,  inhering  in  the  trans- 
action out  of  which  the  note  springs, 
why  the  claim  of  Neely  ought,  in  equity 
and  good  conscience,  to   be  reduced,   and, 
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as  it  presents  no  affirmatiye  caiiBe  of 
action  for  a  recovery  against  Neely,  the 
authorities  cited  by  his  counsel  relative 
to  the  essential  attributes  of  set-offs  and 
counterclaims  {Bimpson  v.  Jenninga,  15 
Neb.  671,  19  N.  W.  473;  Spenoer  v.  John- 
ston, 68  Neb.  44,  78  N.  W.  482;  Fuller 
V.  Steiglitg,  27  Ohio  St.  355,  22  Am.  Bep. 
312;  FHok  V.  White,  57  N.  Y.  103; 
Graham  v.  Tilford,  I  Met.  [Ky.]  112; 
Brashear  v.  West,  7  Pet.  608,  616,  8  L.  ed. 
801,  804;  and  Computing  Scale  Co.  v. 
Churchill,  109  Wis.  303,  85  N.  W.  337) 
have  no  relevancy  to  the  issues  presented 
in  this  case,  and  they  will  not  be  farther 
noticed. 

Bearing  in  mind  the  nature  of  this 
.  suit,  and  the  ground  of  the  equitable 
defense  it  seeks  to  present,  let  us  con- 
sider the  questions  which  condition  its 
maintenance. 

In  an  action  by  the  vendor  upon  a 
promissory  note  for  the  unpaid  purchase 
price  of  real  estate  which  he  has  conveyed 
to  the  Tendee  by  a  deed  with  covenants  of 
warranty  and  against  encumbrances,  the 
latter  may  reduce  the  amount  of  the  re- 
covery by  proof  of  a  partial  failure  of 
consideration  which  has  resulted  from  a 
defect  of  title.  3  Sedgw.  Damages,  § 
1053;  Sutherland,  Damages,  §  641;  Davis 
V.  Bean,  114  Mass.  358;  Sohuohmann  v. 
Knoebel,  27  HI.  175;  Jaques  v.  Ester,  4 
N.  J.  Eq.  461,  462;  Union  Nat,  Bank  ▼. 
Pinner,  25  N.  J.  Eq.  495^  White  v.  Stretch, 
22  N.  J.  Eq.  76,  80;  Johnson  v.  Oere,  2 
Johns.  Ch.  546;  Walker  ▼.  Wilson,  13 
Wis.  622;  Wilson  v.  Cochran,  46  Pa.  229, 
231;  Clarke  v.  Hardgrove,  7  Gratt.  399, 
407;  Soantlin  ▼.  Allison,  12  Kan.  85; 
Cross  V.  Noble,  67  Pa.  74,  78;  Beecher  v. 
Baldwin,  55  Conn.  419,  431,  3  Am.  St. 
Rep.  67,  12  Atl.  401;  Avery  v.  Broum,  31 
Conn.  398,  402;  Coy  v.  Dwonie,  14  Fla. 
544,  662;  Lotory  v.  Eurd,  7  Minn.  356,  Gil. 
282,  285;  Wamsley  ▼.  Hunter,  29  La.  Ann. 
628,  629;  Toungman  v.  Linn,  52  Pa.  413, 
416;  Crenshaw  v.  Smith,  5  Munf.  415, 
417.  Tie  reason  for  this  rule  is  that  the 
covenants  in  the  deed  and  the  promise  in 
the  note  are  mutual  covenants,  and  the 
performance  of  each  is  the  consideration 
ol  and  the  condition  of  the  obligor's 
promise  to  perform  the  other.  This  is  an 
cfvident  proposition  so  long  as  the  contract 
of  sale  is  executory,  and  the  covenant  to 
vest  good  title  and  the  promise  to  pay  the 
purchase  price  are  embodied  in  a  single 
written  instrument,  which  is  signed  by 
both  the  parties.  Partial  failure  of  the 
plaintiff  to  perform  is  always  a  good  de- 
fense pro  tanto  to  an  action  for  damages 
for  the  defendant's  failure  to  keep  his 
agreememt,  or  to  a  suit  to  enforoe  its 
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specific  performance.  The  reason  for  the 
rule,  and  its  appropriate  application  to  a 
covenant  against  encumbran<5es  and  a 
promissory  note  for  the  purchase  price, 
would  be  equally  obvious  if  these  mutual 
covenants  which  accompany  the  transfer 
of  title  were  embodied  in  a  single  written 
a^rreement  which  was  signed  by  the  par- 
ties. A  moment's  reflection  will,  however, 
oonvinoe  that  it  can  make  no  difference  in 
the  rights  of  the  parties  to  the  sale,  or  in 
the  legal  effect  of  the  transaction,  that  the 
covenant  of  the  vendor  is  in  one  writing, 
and  the  promise  of  the  vendee  is  in  another. 
The  performance  of  the  one  is  still  the 
consideration  and  the  condition  subsequent 
of  the  other,  and  a  partial  failure  to  per- 
form one  ought  to  be,  and  is  still,  a  de- 
fense pro  tanto  to  an  action  or  suit  upon 
the  other«  Hence  it  is  that  in  Davis  v. 
Bean,  114  Mass.  358;  Schuohmann  v. 
Kno€hel,  27  III.  175;  Jaques  ▼.  Esler,  4 
N.  J.  Eq.  461,  462;  Union  Nat.  Bank  v. 
Pinner,  25  N.  J.  Eq.  495;  White  ▼.  Stretch, 
22  N.  J.  Eq.  76,  80;  and  Wilson  ▼.  Cochran, 
46  Pki.  229,  231,— the  courts  held,  in  ac- 
tions by  vendors  upon  promissory  notes 
for  portions  of  the  purchase  price  of  land 
which  the  vendors  had.  conveyed  to  the 
defendants  with  covenants  against  encum- 
brances, that  the  vendees  might  reduce 
the  amounts  of  the  recoveries  by  the 
amounts  of  the  encumbrances  upon  the 
titles.  And,  on  the  other  hand,  in  Beecher 
▼•  Baldwin,  55  Ck>nn.  419,  3  Am.  St.  Rep. 
57,  12  Atl.  401,  the  supreme  court  of 
Connecticut  decided  that,  in  an  action  by 
a  vendee  upon  a  covenant  against  encum- 
brances, his  recovery  could  be  reduced  l^ 
the  amount  of  his  unpaid  notes  for  a  part 
of  the  purchase  price. 

Upon  a  breach  of  a  covenant  of  warranty 
or  of  a  covenant  against  encumbrances, 
the  obligee  has  a  choice  of  remedies. 
He  may  pay  the  purchase  price  and  bring 
his  action  on  the  covenant,  or  he  may  re- 
duce the  vendor's  recovery  for  the  purchase 
price  by  the  amount  of  the  diminution  of 
the  value  of  the  title  on  account  of  the 
defect  in  it.  He  may  do  this  upon  the 
ground  that  his  obligation  to  pay  the 
price  was  subject  to  the  condition  that 
the  vendor  would  perform  his  obligation 
to  furnish  a  title  free  from  encumbrances, 
and  that  he  has  violated  that  condition, 
and  upon  the  further  ground  that  the 
performance  of  that  condition  was  a  part 
of  the  consideration  of  his  agreement. 
Lyon  V.  Bertram,  20  How.  149,  154,  15  L. 
ed.  847,  849;  Dorr  v.  Fisher,  1  Cush.  271, 
273,  274.  The  general  rule  upon  this 
subject  is  stated  in  these  words  by  the 
Supreme  Court  in  Winder  v.  Caldwell^  14 
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How.  434,  443:  14  L.  ed.  487,  491,  an  ac- 
tion on  a  building  contract,  to  which  the 
defense  of  delay,  poor  materials,  and  poor 
workmanship  was  interposed:  "For,  al- 
though it  is  true,  as  a  general  rule,  that 
unliquidated  damages  cannot  be  the  subject 
of  set-off,  yet  it  is  well  settled  that  a 
total  or  partial  failure  of  consideration, 
acts  of  nonfeasance  or  misfeasance,  immedi- 
ately connected  with  the  cause  of  action, 
or  any  equitable  defense  arising  out  of  the 
same  transaction,  may  be  given  in  evidence 
in  mitigation  of  damages  or  recouped,  not 
strictly  by  way  of  defalcation  or  set-off, 
but  for  the  purpose  of  defeating  the  plain- 
tiff's action,  in  whole  or  in  part,  and  to 
avoid  circuity  of  action."  Withers  v. 
Greene,  9  How.  214,  13  L.  ed.  100;  Yan 
Buren  ▼.  Diggea,  11  How.  461,  13  L.  ed.  771. 
The  application  of  this  rule  to  an  action 
on  a  note  or  a  bond  for  the  purchase  price  of 
land,  in  which  the  defense  of  a  breach  of  a 
covenant  through  a  defect  of  title  is  inter- 
posed, is  perhaps  nowhere  better  shown 
than  by  the  supreme  court  of  Pennsylvania 
(a  state  under  whose  system  of  jurispru- 
dence legal  and  equitable  rights  are  enforced 
in  the  same  action)  in  Wilson  v.  Cochran, 
46  Pa.  229,  231  (^n  action  on  bonds  for  the 
purchase  price  of  land,  in  which  the  defend- 
ant, who  held  a  warranty  deed,  was  per- 
mitted to  reduce  the  recovery  by  the  dim- 
inution in  the  value  of  the  title  which  re- 
sulted from  the  encumbrance  of  a  right  of 
way,  of  which  both  parties  had  construc- 
tive notice  from  the  records  at  the  time  of 
the  sale).  That  court  said:  ''The  deten- 
tion of  purchase  money  on  account  of 
breaches  of  the  vendor's  covenant  is  a 
mode  of  defense  that  is  peculiar  to 
our  Pennsylvania  jurisprudence,  but  the 
principle  is  well  settled  with  us  that, 
where  a  vendor  has  conveyed  with  cove- 
nants on  which  he  would  be  liable  to 
the  vendee  in  damages  for  a  defect  .  of 
title,  the  vendee  may  detain  purchase 
money,  to  the  extent  to  which  he  would 
be  entitled  to  recover  damages  upon  the 
covenant,  and  he  is  not  obliged  to  restore 
possession  to  his  vendor  before  or  at  the 
time  of  availing  himself  of  such  a  defense. 
Where  there  is  a  known  defect,  but  no 
covenant  or  fraud,  the  vendee  can  avail 
himself  of  nothing;  being  presumed  to 
have  been  compensated  for  the  risk  in 
the  collateral  advantages  of  the  bargain. 
But  where  there  is  a  covenant  against  a 
known  defect,  he  shall  not  detain  pur- 
chase money  unless  the  covenant  has  been 
broken.  If  the  covenant  be  for  seisin  or 
against  encumbrances,  it  is  broken  as 
soon  as  made,  if  a  defect  of  title  or  an 
encumbrance  exist;  but,  if  it  be  a  covenant 
of  warranty,  it  binds  tl  e  grantor  to  de- 
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fend  the  possession  against  civery  claimant 
of  it  by  right,  and  is  consequently  a 
covenant    against    rightful    eviction." 

The  broken  covenant  in  the  case  in  hand 
is  a  covenant  against  encumbrances,  and 
it  was  broken  as  soon  as  it  was  made. 

The  later  ease  of  Cross  v.  Jfoble,  67 
Pa.  74,  78,  demonstrates  the  fact  that  it 
was  not  the  intention  of  the  Pennsylvania 
court  in  the  case  last  cited  to  hold  that 
the  defense  of  a  partial  failure  of  con- 
sideration arising  from  a  defect  of  title 
id  not  available  in  the  absence  of  a  cove- 
nant, for  Mr.  Justice  Sharwood  there  says: 
"Mr.  Justice  Kennedy,  in  Roland  v.  Mil- 
ler, 3  Watts  &  S.  390,  has  stated  the 
rule  as  it  has  always  been  understood 
and  acted  upon  in  this  state:  'The  doc- 
trine of  Steinhauer  v.  Witman,  I  Serg.  it 
R.  438,  is  that,  if  the  consideration 
money  has  not  been  paid,  the  purchaser, 
unless  it  plainly  appear  that  he  has 
agreed  to  run  the  risk  of  the  title,  may 
defend  himself  in  an  action  for  the  pur- 
chase money  by  showing  that  the  title  was 
defective,  either  in  Whole  or  in  part, 
whether  there  was  a  covenant  of  general 
warranty  or  of  right  to  convey  or  of 
quiet  enjoyment  by  the  vendor,  or  not, 
and  whether  the  vendor  has  executed  a 
deed  of  conveyance  for  the  premises,  or 
not.'  Lloyd  v.  Farrell,  48  Pa.  73,  86  Am. 
Dec.  563;  Weakland  v.  Hoffman,  60  Pa. 
613,  88  Am.  Dec.  560;  Herrod  v.  Blaok- 
hurn,  56  Pa.  lt)3,  94  Am.  Dec.  49; 
Dankel  v.  Hunter,  61  Pa.  382,  100  Am. 
Dec.  651'"  Grand  Lodge  of  Masons  v. 
Know,  20  Mo.  433;  Ives  v.  Van  Epps,  22 
Wend.  155;  M'Allister  v.  Reab,  4  Wend. 
485. 

These  authorities  perhaps  sufficiently 
illustrate  the  general  rule  that  a  partial 
failure  of  consideration  wrought  by  a 
defect  of  title  is  a  good  defense  pro  tanto 
to  an  action  upon  a  promissory  note  for 
the  purchase  price  of  land  conveyed  by  a 
warranty   deed. 

The  next  question  for  consideration  is. 
When  is  this  defense  available  at  law, 
and  when  in  equity  T  There  is  much 
diversity  of  opinion  in  the  courts  of  the 
states  upon  the  question  when  a  partial 
defect  of  title  is  available  to  reduce  a 
recovery  in  an  action  at  law  for  the  pur- 
chase price.  A  review  of  many  of  the 
decisions  upon  this  subject  may  be  found 
in  2  Sutherland  on  Damages,  SS  632- 
641.  Naturally  the  use  of  the  equitable 
remedy  of  an  injunction  against  the 
prosecution  of  an  action  at  law  for  the 
purchase  price  varies  in  the  different 
states  with  the  different  rules  which 
they  have  adopted  for  the  admission  of 
this    defense    at   law.     But    the    power    to 
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protect  purchasers  is  more  ample,  and  is 
more  freely  exercised  in  courts  of  equity 
than  in  courts  of  law;  and,  where  the 
remedy  at  law  is  not  clearly  adequate, 
their  jurisdiction  is  never  invoked  in 
vain.  ITie  Supreme  Court  has  repeatedly 
declared  that  "a  court  of  chancery  re- 
gards the  transfer  of  real  property  in  a 
contract  of  sale  and  the  payment  of  the 
price  as  correlative  obligations.  The  one 
is  the  consideration  of  the  other,  and  the 
one  failing  leaves  the  other  without  a 
cause."  Refeld  v.  Woodfolk,  22  How, 
318,  327,  16  L.  ed.  370,  376;  Slide  d  8. 
Gold  Mines  v.  Beymour,  153  U.  S.  509,  517, 
38  L.  ed.  802,  806,  14  &up.  a.  Rep.   842. 

And  the  general  rule  upon  this  subject 
may  be  safely  stated  in  these  words:  A 
court  of  equity  should  issue  an  injunction 
to  stay  an  action  at  law  upon  a  promissory 
note  for  the  purchase  price  until  the  de- 
fense of  reduction  arising  out  of  the  same 
transaction  is  allowed  whenever  the  remedy 
at  law  is  less  certain,  prompt,  and  efficient 
to  attain  the  ends  of  justice,  either  because 
the  interests  of  the  parties  require  that  the 
title  to  the  land  should  be  perfected,  that 
their  rights  should  be  adjudicated,  and 
that  the  litigation  over  it  should  be  closed, 
— a  result  which  no  remedy  at  law  is  ade- 
quate to  accomplish, —  or  because  it  entails 
circuity  of  action,  or  because  there  is  seri- 
ous danger  of  unjustifiable  loss  or  injury 
to  the  vendee,  which  a  court  of  equity  may, 
but  a  court  of  law  cannot,  prevent.  Jaques 
V.  Esler,  4  N.  J.  Eq.  461,  462;  Johnson  v. 
Oere,  2  Johns.  Ch.  546;  Koger  v.  Kane,  5 
Leigh,  606,  607;  Clarke  v.  Hardgrove,  7 
Gratt.  399,  407 ;  Union  Nat,  Bank  v.  Pinner, 
25  N.  J.  Eq.  495;  White  v.  Stretch,  22  N.  J. 
Eq.  76;  Coy  v.  Dotonie,  14  Fla.  544;  Walk- 
er ▼.  Wilson,  13  Wis.  623. 

The  case  at  bar  falls  well  within  this 
rule.  The  liens  of  the  annuities  have  been 
fastened  upon  the  land  of  the  complainants 
by  the  decree  of  the  state  court,  and  they 
cannot  escape  their  payment.  A  court  of 
law  has  not  the  power  to  determine  their 
amounts,  to  require  their  present  payment 
and  release,  or  to  perfect  the  title  to  the 
land,  in  the  action  for  the  purchase  price, 
or  in  an  action  on  the  covenant  against 
encumbrances,  because  that  court  cannot 
grant  relief  of  that  nature.  On  the  other 
hand,  a  court  of  equity  has  plenary  juris- 
diction to  render  a  decree  in  this  suit  which 
will  determine  the  amounts  of  the  liens  and 
the  parties  who  must  pay  them,  which  will 
perfect  the  title  to  the  land,  and  put  an. 
end  to  the  litigation  concerning  it.  More- 
over, if,  as  counsel'  for  Richard  M.  Neely 
contend,  the  action  upon  the  covenant 
against  Annie  H.  Neely  is  barred  by  the 
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statute  of  limitations,  the  complainants 
have  no  remedy  at  law  by  an  action  upon 
that  covenant;  and,  if  it  is  not  barred, 
i  she  is  not  a  resident  of  the  state  of  Ne- 
braska, and  an  action  at  law  in  another 
jurisdiction  is  not  as  prompt  and  efficient 
a  remedy  as  a  suit  in  equity  to  determine 
the  rights  of  the  parties  in  the  jurisdiction 
which  Neely  has  invoked.  North  Chicago 
Rolling  Mill  Co.  y.  8t,  Louis  Ore  d  Steel 
Co.  162  U.  S.  696,  617,  38  L.  ed.  566,  672, 
14  Sup.  Ct.  710;  Quick  v.  Lemon,  105  111. 
678;  Taylor  v.  Btowell,  4  Met.  (Ky.)  175; 
Forbes  v.  Cooper,  88  Ky.  285,  11  S.  W.  24; 
Rohhins  V.  Holley,  1  T.  B.  Mon.  191;  Ed- 
minson  v.  Baxter,  4  Hayw.  (Tennn.)  112, 
9  Am.  Dec.  751 ;  Da/ois  v.  Milhum,  3  Iowa, 
163;  Qreen  v.  Campbell,  56  N.  C.  (2  Jones, 
Eq.)  446. 

The  cases  presented  in  opposition  to 
this  conclusion  do  not  rule  the  issue  which 
this  case  presents.  A  class  of  authorities 
is  cited  to  the  effect  that  a  partial  or  total 
failure  of  the  title  conveyed  by  a  warranty 
deed  presents  no  defense  in  equity  to  the 
payment  of  the  purchase  price,  unless  the 
vendee  has  been  evicted  from,  or  has  sur- 
rendered possession  of,  the  land,  because 
until  that  time  there  is  no  breach  of  the 
covenant  against  rightful  claims  for  title 
and  possession.  Patton  v.  Taylor,  7  How. 
133,  159,  12  L.  ed.  638,  649;  Elliott  v. 
Thompson,  4  Humph.  99,  40  Am.  Dec.  630; 
Buchanan  v.  Alwell,  8  Humfh.  516,  618; 
Wimherg  v.  Schtcegeman,  97  Ind.  529,  530; 
Wilkins  v.  Hogue,  55  N.  C.  (2  Jones,  Eq.) 
479,  481 :  Vick  v.  Percy,  7  Smedes  &,  M.  266, 
45  Am.  Dec.  303.  These  decisions  seem  to 
adopt  the  ancient  rule  of  the  conmion  law 
that  a  partial  failure  of  consideration  is  no 
defense  to  a  promissory  note.  That  rule 
has  long  since  been  abolished,  both  at  law 
and  in  equity;  and  an  application  of  the 
modern  rule  evidenced  by  the  decisions  cited 
in  the  earlier  part  of  this  opinion  leads  logic- 
ally to  a  different  conclusion  from  that  an- 
nounced in  these  opinions.  If,  however,  we 
concede  their  correctness,  they  go  no  farther 
than  to  hold  that  until  the  covenant  against 
rightful  claims  to  the  title  and  possession, 
which  was  under  consideration  in  those 
cases,  is  completely  broken,  and  all  the  pos- 
sible damage  from  the  breach  has  accrued, 
equity  will  grant  no  relief.  The  relief 
sought  in  those  cases  was  denied  because 
the  covenant  against  lawful  claims  to  title 
and  possession  was  not  broken,  and  the 
damage  from  it  had  not  accrued,  so  long  as 
the  vendee  enjoyed  the  imdisturbed  posses- 
sion and  use  of  the  land,  and  because  an 
action  upon  that  covenant,  when  broken, 
would  furnish  a  complete  remedy  to  the 
vendee.  The  facts  of  this  case  do  not  bring 
it  within  this  rule.     The  covenant  in  ques- 
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tion  here  is  not  the  covenant  against  right- 
ful claims  to  title  and  possession,  but  the 
covenant  against  encumbrances.  That  cove- 
nant was  broken  when  it  was  made.  The 
decree  of  the  state  court  judicially  estab- 
lished the  paramount  liens  of  the  encum- 
brances. It  judicially  determined  that  the 
breach  of  the  covenant  against  them,  and  the 
damages  therefrom,  had  arisen  when  the 
covenant  was  made.  It  as  effectually  dem- 
onstrated the  complete  breach  of  the  cove- 
nant against  encumbrances  at  the  time  it 
was  made  as  a  judgment  at  law,  and  evic- 
tion thereunder,  would  have  established  a 
breach  of  the  covenant  against  rightful 
claims  to  the  title  and  possession.  Boyd 
V.  Bartlett,  36  Vt.  9,  15;  Turner  v.  Good- 
rich, 26  Vt.  707.  In  this  way  the  complete 
breach  of  the  covenant  against  encum- 
brances is  established  by  the  record  before 
us,  and  an  action  upon  it  will  furnish  the 
complainants  no  adequate  remedy,  because 
it  will  not  settle  the  claims  to,  or  perfect 
the  title  to,  the  land,  because  it  is  probably 
barred  by  the  statute,  and,  if  it  is  not>  it 
presents  a  more  dilatory,  circuitous,  and 
doubtful  remedy  than  the  pending  suit. 

The  cases  of  Miller  v.  Avery,  2  Barb.  Ch. 
582;  Senter  v.  Hill,  5  Sneed,  505,  and 
Chiyle  V.  Fatile,  14  Md.  69,  cited  for  Neely, 
rest  Upon  the  conceded  proposition  that 
averment  or  'proof  of  an  adverse  action  by 
a  third  partjs  without  allegation  or  evi- 
dence that  it^s  foimded  on  a  superior  lien 
or  title,  is  insufficient  to  invoke  the  aid  of 
a  court  of  equity.  Nor  does  the  decision 
in  Refeld  v.  Woodfolk,  22  How.  318,  327, 
16  L.  ed.  370,  375,  that  a  vendee  who  has 
completed  the  payment  of  the  purchase  price 
is  not  entitled  to  a  decree  that  the  vendor 
shall  perfect  the  title,  have  any  relevancy 
to  the  question  under  consideration  in  the 
case  at  bar.  The  equity  -of  a  vendee  who 
has  voluntarily  paid  the  purchase  price 
differs  radically  from  that  of  one  who  re- 
sists its  payment.  There  is  no  opinion  of 
any  court  in  these  authorities  cited  for 
Neely  inconsistent  with  the  view  that  a 
court  of  equity  has  jurisdiction  to  grant  the 
relief  which  the  complainants  in  this  ease 
seek.  In  Davis  v.  Wakelee,  156  U.  S.  680, 
688,  39  L.  ed.  578,  684,  15  Sup.  Gt.  Rep.  555, 
we  find  these  words :  "It  is  a  settled  princi- 
ple of  equity  jurisprudence  that,  if  the 
remedy  at  law  be  doubtful,  a  court  of 
equity  will  not  decline  cognizance  of  the 
suit.  .  .  .  Where  equity  can  give  relief, 
plaintiff  ought  not  to  be  compelled  to  specu- 
late upon  the  chance  of  his  obtaining  relief 
at  law." 

The  adequate  remedy  at  law  which  will 
deprive  a  court  of  equity  of  jurisdiction 
is  a  remedy  as  certain,  complete,  prompt, 
and  efficient  to  attain  the  ends  of  justice 
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as  the  remedy  in  equity.  Boyoe  ▼.  Orundy, 
3  Pet.  210,  215,  7  L.  ed.  655,  667;  Spring- 
field Mill,  Co,  V.  Barnard  A  L,  Mfg,  Co. 
26  C.  C.  A.  389,  393,  49  U.  S.  App.  438, 
81  Fed.  261,  265;  Brown  v.  Arnold,  67  C. 
0.  A.  125,  131  Fed.  723.  The  complain* 
ants  have  no  such  remedy  at  law.  A  court 
of  equity  alone  has  the  power  to  grant 
them  adequate  relief,  and  its  jurisdiction 
of  this  suit  is  complete. 

But  counsel  for  Richard  M.  Neely  insist 
that,  while  an  assignee  of  a  chose  in  ac- 
tion takes  its  subject  to  all  the  defenses 
that  could  at  the  time  of  the  assignment 
be  presented  against  it  in  the  hands  of 
the  assignor,  yet  he  is  exempt  from  these 
defenses  because  he  is  the  payee  of  the 
note.  They  say  that  the  complainants 
waived  the  defense  which  they  now  present 
by  signing  the  note  payable  to  Neely. 
But  the  essence  of  waiver  is  estoppel. 
Where  there  is  no  estoppel,  there  is  no 
waiver.  Olohe  Mut,  L.  Ins.  Co,  v.  Wolif, 
95  U.  S.  326,  332,  24  L.  ed.  387,  389; 
Northern  Assur,  Co.  v.  Grand  View  Bldg. 
Asso,  183  U.  S.  308,  357,  46  L.  ed.  213,  233, 
22  Sup.  Gt.  Rep.  133;  Equitahle  Life 
Assur,  800,  v.  McElroy,  28  C.  C.  A.  366, 
372,  49  U.  S.  App.  548,  83  Fed.  631,  640; 
Rice  V.  Fidelity  d  D.  Co,  43  G.  G.  A.  270, 
278,  103  Fed.  427,  435;  United  Firemen's 
Ins,  Co.  V.  Thomas,  47  L.  R.  A.  450,  27 
G.  G.  A.  4^,  46,  53  U.  S.  App.  517,  82 
Fed.  406,  408;  Unsell  v.  Hartford  Life  d 
Annuity  Ins.  Co.  32  Fed.  443,  445;  War- 
ren  v.  Crane,  60  Mich.  300,  301,  16  N.  W. 
465.  The  indispensable  elements  of  an 
estoppel  are  ignorance  of  the  party  who 
invokes  the  estoppel,  a  representation  l^ 
the  party  estopped  which  misleads,  and 
an  innocent  and  deleterious  change  of 
position  in  reliance  upon  that  representa- 
tion. There  were  none  of  these  elements 
in  the  case  at,  bar.  Neely  was  not  igno- 
rant. He  knew  that  the  covenant  of  his 
mother  against  encumbrances  and  tha 
covenant  of  the  complainants  to  pay  the 
note  were  mutual  covenants,  that  each 
was  a  part  of  the  consideration  of  the 
other,  and  that  the  violation  of  one  was 
a  defense  to  the  other.  He  knew  that 
the  covenant  against  encumbrances  w»s 
broken  when  he  took  the  note,  for  these 
encumbrances  rested  upon  the  title  to  the 
land,  and  he  must  have  known  the  law. 
The  complainants  made  no  misrepresenta- 
tions. They  did  not  declare  that  the 
note  was  good  and  that  they  would  pay 
it,  as  did  the  defendant  in  Thompson  ▼. 
Emery,  27  N.  H.  269,  cited  by  counsel  for 
Neely.  Neely  never  loaned  to  the  com- 
plainants, or  paid  to  them,  any  considera- 
tion whatever  for  the  note.  Gonceding 
that  he  paid  to  his  mother  its  full  value. 
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he  was  but  her  assignee  of  the  complain- 
ants' obligation  to  pay  the  purchase 
price  of  the  land,  with  full  knowledge  of 
all  the  equities  between  the  original  par- 
ties to  the  sale,  and  he  took  the  note 
which  evidenced  that  obligation  subject 
to  every  defense  which  could  have  been 
asserted  agunst  it  in  the  hands  of  the 
vendor.  The  legal  presumption  is  that 
the  payee  of  a  promissory  note  knows  its 
consideration  and  the  facts  which  condi- 
tion its  execution.  The  fact  that  Neely 
was  the  payee  here,  and  not  the  indorsee, 
instead  of  strengthening  his  position,  adds 
this  legal  presumption  to  the  conclusive 
proof  of  his  actual  knowledge  which  the 
record  presents.  One  who  buys  of  a 
creditor,  for  value,  the  obligation  of  his 
debtor,  and  takes  the  latter's  promissory 
note,  payable  to  himself,  as  evidence 
thereof,  with  full  knowledge  of  its  con- 
sideration and  of  the  facts  which  condi- 
tioned the  inception  of  the  original  obli- 
gation, takes  the  note  subject  to  all  the 
defenses  which  existed  against  the  claim 
in  the  hands  of  the  original  creditor. 
Vorce  V.  Roaenhery,  12  Neb.  448,  451,  11 
N.  W.  879;  Chariton  Plow  Co,  v.  David- 
son, 16  Neb.  374,  S77,  20  N.  W.  256; 
Camp  V.  8turd€vant,  16  Neb.  693,  698, 
21  N.  W.  449;  Kndpp  v.  Lee,  3  Pick. 
452,  460. 

The  authorities  cited  by  counsel  for 
Neely  in  opposition  to  this  contusion 
are  not  relevant  to  the  facts  of  this  case, 
and  they  fail  to  convince.  Saddler  v. 
White,  14  La.  Ann.  173,  174,  was  a  case 
in  which  the  purchaser,  who  was  not  the 
payee  of  the  note,  which  was  given  by  a 
tenant  for  rent,  was  aware  when  he  bought 
it  that  defenses  to  it  might  arise,  although 
none  had  then  arisen.  The  court  held 
that  this  notice  was  not  sufficient  to  sub- 
ject him  to  a  defense  of ,  partial  failure 
of  consideration  which  subsequently  re- 
sulted from  the  ouster  of  the  tenant  by 
a  paramount  title  before  his  term  had 
expired.  The  court,  however,  remarked 
that  the  result  would  have  been  different 
if  the  defense  had  existed  and  the  pur- 
chaser had  been  aware  of  it  when  he 
bought  the  note.  In  the  case  at  bar 
the  covenant  against  encumbrances  was 
broken,  the  defense  to  the  note  existed, 
and  Neely  knew  it  when  he  purchased 
the  note.  In  Olascock  ▼.  Rand,  14  Mo. 
550,  and  Yon  Buskirk  ▼.  Day,  32  111.  260, 
267.  268,  all  that  is  said  upon  this  ques- 
tion is  obiter  dictum,  and  it  goes  no 
farther  than  to  express  a  supposition  and 
a  doubt.  The  only  question  decided  in 
the  former  case  was  that  an  affidavit  for 
continuance  did  not  disclose  diligence  to 
procure  testimony,  and  the  only  issue 
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determined  in  the  latter  case  was  decided 
by  the  jury,  which  found  that  there  was 
no  fraud  in  procuring  the  note,  and  hence 
no  defense  to  it  in  the  hands  of  anyone. 
In  Steadtoell  ▼.  Morris,  61  €ku  97,  a 
husband  gave  to  his  wife  the  note  of  his 
partners  in  payment  of  a  debt  which  he 
owed  to  her.  She  accepted  it  without 
notice  that  it  was  founded  in  a  mistake 
in  the  accounting  between  the  partners, 
and  the  court  held  that  this  mistake 
would  not  defeat  an  action  on  the  note  in 
her  behalf.  It  is  evident  from  the  opin- 
ion, however,  that  if  she  had  obtained 
actual  knowledge  of  the  defense  to  the 
note  before  she  received  it,  as  Neely  did 
in  the  case  at  bar,  she  would  not  have 
been  permitted  to  recover.  In  Thompson 
▼.  Emery,  27  N.  H.  269,  Simpson,  the 
plaintiff  in  interest,  took  the  note  of  the 
defendant  as  collateral  security  to  the 
obligation  of  another.  Before  or  when 
he  obtained  it  he  asked  the  defendant  if 
it  was  good,  and  he  replied  that  it  was, 
and  that  he  would  pay  it.  Simpson 
knew  of  no  defense  to  it,  and  there  was 
none.  When  action  upon  it  was  brought, 
no  defense  was  interposed,  except  that 
the  note  was  not  properly  indorsed  to 
Simpson.  Of  course  the  plaintiff  recov- 
ered. There  is  nothing  in  these  cases  in 
conflict  with  our  conclusion  that  Richard 
M.  Neely,  the  payee  of  the  note,  who  had 
knowledge  when  he  obtained  it  of  its 
consideration,  and  of  all  the  facts  which 
conditioned  the  obligation  which  it  evi- 
denced, took  it  subject  to  every  defense 
which  could  have  been  urged  against  the 
obligation  to  pay  the  purchase  price  of  the 
land  in  the  hands  of  the  vendor.  He 
stood  in  the  shoes  of  his  mother. 

There  is  another  defense  to  this  note, 
to  the  extent  of  $1,000,  available  to  the 
complainants.  It  is  that  Richard  M. 
Neely,  as  surety  for  Annie  H.  Neely,  ex- 
ecuted the  bond  to  pay  the  legacies  which 
constitute  the  encumbrances  upon  the 
title  to  this  land.  That  bond  is  an  obliga- 
tion which  he  has  never  discharged,  and 
which,  in  equity  and  good  conscience,  he 
ought  to  fulfil, — an  obligation  which  a 
court  of  equity  may  and  should  permit 
tho  complainants  to  set  off  against  the 
amount  owing  upon  their  note.  But,  as 
their  defense  to  the  full  amount  of  the 
damage  which  they  have  sustained  from 
the  encumbrances  upon  their  title  is  com- 
plete by  way  of  equitable  recoupment,  it 
is  unnecessary  and  would  be  useless  to 
consider  farther  the  defense  pro  tanto 
by  way  of  the  bond. 

The  next  contention  is  that  the  defense 
to  the  note  by  way  of  equitable  reduction 
is  unavailable  to  the  complainants  be- 
16 
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cause  the  cause  of  action  upon  the  cov- 
enant against  encumbrances  is  barred  by 
the  statute  of  limitations.  Conceding, 
without  deciding,  that  the  bar  of  the 
statute  had  fallen  upon  the  action  on  this 
covenant  before  this  suit  was  instituted, 
that  fact  is  not  fatal  to  the  defense  of 
the  complainants,  nor  to  this  suit  to  en- 
force it.  That  defense,  as  we  have  seen, 
is  not  set-off  or  counterclaim,  but  an 
equitable  reason  why  the  amount  payable 
by  the  terms  of  the  note  should  be  re- 
duced. It  is  reduction.  It  is  that  be- 
cause the  consideration  of  the  note  failed 
in  part,  and  because  the  condition  subse- 
quent tLat  the  covenant  against  encum- 
brances should  be  kept  was  not  fulfilled, 
the  full  amount  of  the  note  ought  not  to 
be  paid.  This  defense  attaches  to  and 
inheres  in  the  note  itself,  and  while  the 
cause  of  action  upon  that  obligation  sur- 
vives, the  defense  lives  and  runs  with  it. 
The  defense  of  reduction  or  recoupment 
which  arises  out  of  the  same  transaction 
as  the  note  or  claim  survives  as  long  as 
the  cause  of  action  upon  the  note  or 
claim  exists,  although  an  affirmative  ac- 
tion upon  the  subject  of  it  may  be  barred 
by  the  statute  of  limitations.  Ord  v. 
Ruspinij  2  Esp.  569;  Beecher  v.  Bald^oin, 
55  Conn.  419,  432,  3  Am.  St.  Rep.  57,  12 
Atl.  401 ;  C,  Aultman  d  Co,  v.  Torrey,  55 
Minn.  492,  57  N.  W.  211;  Wood,  Limita- 
tation  of  Actions,  3d  ed.  §  282;  Ooivner  ▼. 
Smith,  88  Ala.  300,  7  So.  150;  26  Am.  & 
Eng.  Enc.  Law,  p.  561,  1[  9. 

Finally  it  is  insisted  that  the  complain- 
ants have  been  guilty  of  such  laches  that 
they  are  entitled  to  no  relief.  In  the  ap- 
plication of  the  doctrine  of  laches  the  set- 
tled rule  is  that  courts  of  equity  are  not 
bound  by,  but  that  they  usually  act  or  re- 
fuse to  act  in  analogy  to,  the  statute  of 
limitations  relating  to  actions  at  law  of 
like  character.  Rugan  v.  Sahin,  3  C.  C.  A. 
578,  582,  10  U.  S.  App.  619,  53  Fed.  415, 
420;  Billings  v.  Aspen  Min.  d  Bmelting 
Co.  2  C.  C.  A.  252,  262,  263,  10  U.  S. 
App.  1,  61  Fed.  338,  349 ;  ^Bogan  v.  Edin- 
burgh American  Land  Mortg,  Co,  11  C.  C. 
A.  128,  135,  27  U.  S.  App.  346,  63  Fed. 
192,  199;  Kinne  v.  Wehh,  4  C.  C.  A.  170, 
177,  12  U.  S.  App.  137,  64  Fed.  34,  40; 
Scheftel  v.  Hays,  7  C.  C.  A.  308,  312,  19 
U.  S.  App.  220,  68  Fed.  457,  460;  Wagner 
V.  Baird,  7  How.  234,  268,  12  L.  ed.  681, 
691;  Qodden  v.  Kimmell,  99  U.  S.  201, 
210,  26  L.  ed.  431,  434;  Wood  v.  Carpenter, 
101  U.  S.  136,  139,  25  L.  ed.  807,  808. 
The  meaning  of  this  rule  is  that,  under 
ordinary  circumstances,  a  suit  in  equity 
will  not  be  stayed  for  laches  before,  and 
will  be  stayed  after,  the  time  fixed  by  the 
analogous  statute  of  limitations  at  law; 
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but  if  unusual  conditions  or  extraordinary 
circumstances  make  it  inequitable  to  allow 
the  prosecution  of  a  suit  after  a  briefer, 
or  to  forbid  its  maintenance  after  a  longer, 
period  than  that  fixed  by  the  statute,  the 
chancellor  will  not  be  bound  by  the  stat- 
ute, but  will  determine  the  extraordinary 
case  in  accordance  with  the  equities  which 
condition  it.  Kelley  v.  Boettoher,  29  C. 
C.  A.  14,  21,  56  U.  S.  App.  363,  85  Fed.  56, 
62.  This  defense  of  equitable  recoupment 
or  reduction,  if  it  were  available  at  law, 
would  have  sur\'ived  as  long  aa  the  cause 
of  action  upon  the  note  was  available. 
If  the  holder  of  the  note  had  invoked  the 
aid  of  a  court  of  equity  to  foreclose  the 
mortgage  which  secured  it,  this  defense 
would  have  conditioned  his  recovery  there. 
Farmers'  Loan  d  T.  Co.  v.  Denver,  L.  d 
O,  R,  Co,  60  C.  C.  A.  588,  593,  126  Fed. 
46,  61.  By  analogy  with  these  rules,  the 
complainants  are  not  guilty  of  culpable 
laches  in  enforcing  their  defense  as  long 
as  the  action  on  the  note  survives.  Indeed, 
they  were  not  fairly  chargeable  with  any 
laches  as  long  as  no  action  upon  the  note 
was  commenced,  because  they  might  well 
rest  in  the  belief  that  no  action  would  be 
taken  by  Neely  to  collect  it  until  his  bond 
and  the  covenant  of  the  vendor  had  been 
fulfilled,  and  the  encumbrances  upon  the 
title  and  the  defense  to  the  note  had  been 
alike  removed.  Moreover,  there  are  un- 
usual.  conditions  and  extraordinary  circum- 
stances in  this  ease  which  would  appeal 
with  compelling  force  to  the  conscience 
of  a  chancellor  to  allow  the  prosecution 
of  this  suit,  even  if  the  analogous  limita- 
tion at  law  had  expired.  The  complain- 
ants have  long  been  involved  in  a  tedious 
litigation  in  the  courts  of  the  state  of 
Nebraska,  where  they  doubtless  hoped  and 
expected  that  the  rights  of  all  the  parties 
to  this  controversy  would  be  judicially 
determined.  That  litigation  alone  fur- 
nishes ample  excuse  for  their  failure  to 
invoke  earlier  the  aid  of  other  courts. 
The  fact  that  they  interposed  their  de- 
fense in  the  action  at  law  upon  the  note, 
and  pressed  it  until  it  was  disallowed 
there,  is  not  evidence  of  fatal  laches,  but 
rather  of  reasonable  diligence.  The  facts 
that  the  same  judge  presided  at  law  and 
in  equity  in  the  court  below,  and  that  his 
decision  must  determine  in  the  first  in- 
stance the  somewhat  vexed  question  wheth- 
er their  defense  should  be  made  at  law 
or  in  equity,  relieve  their  action  below 
of  any  just  criticism  or  of  any  legitimate 
charge   of   unreasonable  delay. 

It  is  not  culpable  laches  for  one  who 
has  an  equitable  defense  of  reduction  to  a 
promissory  note,  which  has  become  the 
subject    of    pending    litigation    in   another 
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court,  and  which,  if  available  at  law,  would 
Burviye  as  long  as  the  cause  upon  the  note, 
to  wait  until  an  affirmative  action  at  law 
upon  the  subject  of  the  defense  is  barred, 
and  until  his  defense  is  overruled  in  an 
action  at  law  upon  the  note,  before  he 
invokes  the  aid  of  a  court  of  equity  to  en- 
join the  prosecution  of  the  latter  action 
until  his  defense  is  allowed. 

The  result  is  that  the  court  below  has 
tried  the  action  at  law,  and  is  about  to 
enter  a  judgment  against  the  complain- 
ants for  the  full  amount  of  their  note, — 
an  amount  which,  in  equity  and  good  con- 
science, they  ought  not  to  pay.  The  power 
was  vested  in  the  court  of  equity  below, 
and  the  duty  was  imposed  upon  it,  to  en- 
join the  prosecution  of  this  action  at  law 
until  the  amount  of  damages  which  the 
complainants  have  suffered  from  the  en- 
cumbrances upon  their  title  can  be  as- 
certained and  applied  in  reduction  of  the 
recovery  there  sought,  and  to  adjudicate 
the  claims  to  the  land  in  question  and 
dose  this  litigation,  and  in  that  way  to 
prevent  a  rank  injustice  which  the  court 
at  law  was  powerless  to  avoid.  Any 
fact  which  renders  it  against  conscience  to 
enter  or  execute  a  judgment  at  law,  and 
which  was  not  available  to  the  defendant 
in  a  court  of  law,  confers  jurisdiction 
upon  a  court  of  equity  to  enjoin  the  pro- 
posed entry  or  execution  of  the  judgment. 
Marine  Ins.  Co.  v.  Hodgson,  7  Cranch, 
332,  336,  3  L.  ed.  362,  363 ;  National  Surety 
Co.  Y.  State  Bank,  61  L.  R.  A.  394,  56  G. 
0.  A.  667,  120  Fed.  693. 

The  court  below,  sitting  in  equity,  may 
and  it  shotdd  proceed  to  ascertain  the 
present  values  of  the  annuities  which  con- 
stitute the  encumbrances  upon  the  title 
of  the  complainants,  and  to  require  the  an- 
nuitants, upon  the  payment  of  those 
values,  to  release  the  three  quarter  sec- 
tions of  land  from  those  liens,  and  to  perfect 
the  title  thereto.  In  case  it  shall  appear, 
as  counsel  have  intimated,  that  since  the 
final  hearing  below  the  complainants  have 
paid  and  secured  releases  of  these  liens, 
the  court  should  reduce  the  amount  of  the  | 
recovery  in  the  action  at  law  upon  the 
note  by  the  amount,  not  exceeding  the 
value  of  the  annuities  at  the  time  such 
payments  were  made,  which  the  complain- 
ants have  necessarily  expended  in  paying 
the  liens  of  the  annuities  upon  their  land 
and  in  defending  their  title  against  them. 
That  court  undoubtedly  has  jurisdiction 
to  adjudicate  the  rights  and  interests  of 
all  the  parties  to  this  suit  in  the  three 
quarter  sections  of  land  to  which  the  liens 
attach,  and  to  put  an  end  to  this  litigation. 
The  only  question  determined  by  the 
court  below,  and  which  this  appeal  was 
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taken  to  review,  was,  Were  the  complain- 
ants entitled  to  any  relief?  The  circuit 
court  answered  that  question  in  the  nega- 
tive. It  has  now  been  answered  in  the 
affirmative.  Issues  of  law  and  fact  may 
arise  in  view  of  this  decision  which  are 
not  fairly  presented  by  this  record,  and 
which  have  not  received  the  attention  of 
court  or  counsel.  It  is  unwise  and  in- 
opportune to  suggest  or  discuss  them  now. 

There  is,  however,  one  other  question 
which  must  not  be  overlooked.  The  dis- 
trict court  of  Richardson  county,  in  the 
state  of  NelNraska,  acquired  jurisdiction 
of  the  real  estate  in  controversy  in  this 
suit  long  before  either  the  action  at  law 
or  the  suit  in  equity  in  the  circuit  court 
was  instituted.  The  suit  in  the  state  court 
was  conmienced  by  the  annuitants  for  the 
purpose  of  subjecting  the  three  quarter 
sections  of  land  to  the  payment  of  their 
annuities,  and  they  obtained  a  decree  that 
the  liens  of  their  legacies  were  paramount 
to  the  titles  of  the  purchasers  from  the 
residuary  legatees  of  Malony,  and  that 
the  land  should  be  sold  to  pay  them.  This 
portion  of  the  decree  was  affirmed  by  the 
supreme  court  of  the  state,  and  it  remains 
unassailed  and  unmodified.  That  suit, 
however,  is  still  pending  under  an  in- 
struction from  the  supreme  court  to  the 
court  below  to  determine  whether  or  not 
the  complainant  Joseph  A.  Williams  may 
lawfully  be  required  to  pay  the  amount 
owing  upon  his  note  to  Neely  to  the  com- 
plainants in  that  suit.  The  court  which 
first  acquires  jurisdiction  of  specific  prop- 
erty by  the  issue  and  service  of  process 
in  a  suit  to  enforce  a  lien  upon  it,  where 
in  the  subsequent  proceedings  it  may  find 
it  necessary  or  convenient  to  take  posses- 
sion or  control  of  it,  is  entitled  to  retain 
that  jurisdiction  to  the  end,  without  in- 
terference by  any  court  of  co-ordinate  pow- 
er. Gates  V.  Bucki,  4  C.  C.  A.  116,  128, 
120,  12  U.  S.  App.  69,  53  Fed.  961,  969; 
Memphis  Sav.  Bank  v.  Houchens,  52  C.  C. 
A.  176,  190,  191,  116  Fed.  96,  110.  Where 
a  subsequent  suit  involving  the  rights  of 
the  parties  to  the  same  property  is  com- 
menced in  a  court  of  co-ordinate  jurisdic- 
tion, that  suit  should  not  be  dismissed, 
but,  before  a  seizure  of  the  property  is 
made  therein,  it  should  be  stayed  imtil 
the  proceedings  in  the  court  which  first 
obtained  jurisdiction  are  concluded,  or  am- 
ple time  for  their  termination  has  elapsed. 
Zimmerman  v.  So  Relle,  25  C.  C.  A.  518. 
521,  49  U.  S.  App.  387,  80  Fed.  417,  420. 

The  decree  helow  is  reversed,  and  the 
case  is  remanded  to  the  Circuit  Court,  with 
directions  to  enjoin  or  stay  the  farther 
prosecution  of  the  action  at  law  upon  the 
promissory  note  signed  by  the  complainants 
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until  the  amount  of  the  reduction  to 
which  the  complainants  are  equitably  en- 
titled shall  be  ascertained  and  allowed, 
to  permit  the  parties  to  file  a  supplement- 
al bill  and  answers  presenting  material 
events  which  have  occurred  since  the  for- 
mer hearing,  and  to  take  farther  testimony, 
and,  when  this  shall  have  been  done,  to 
take  further  proceedings  in  accordance  with 
the  views  expressed  in  this  opinion. 

Hook,  Circuit  Judge,  dissenting: 
The  facts  in  this  case — some  admit- 
ted, and  the  others  established  by  the  over- 
whelming weight  of  the  evidence — are  as 
follows:  Through  the  will  of  her  father 
and  a  deed  from  a  codevisee,  Annie  H. 
Neely  became  the  owner  of  a  tract  of  land, 
subject  to  a  mortgage  given  by  the  tes- 
tator in  his  lifetime,  and  to  two  annuities 
which  he  bequeathed.  The  mortgage  was 
the  prior  lien.  Mrs.  Neely  was  an  exec- 
utrix of  the  will.  Richard  M.  Neely  an 
appellee  herein,  is  her  son.  Acting  as 
the  agent  of  his  mother,  he  made  a  con- 
tract with  Williams  for  the  sale  of  the 
land  for  $6,000,  $500  of  which  was  paid 
at  the  time,  $2,000  was  to  be  paid  when  the 
sale  was  consummated,  and  the  remaining 
$3,500  was  to  be  evidenced  by  a  note 
secured  by  a  mortgage  upon  the  property. 
There  is  no  pretense  that  he  practised  any 
deception  upon  Williams;  that  he  made 
any  covenant  against  encumbrances,  or  per- 
sonally obligated  himself  in  any  way  or 
to  any  degree  whatsoever.  He  was  pro- 
fessedly acting  for  his  mother  in  the  mak- 
ing of  the  contract  of  sale,  and  Williams 
so  understood  it.  The  existence  of  the 
mortgage  and  the  annuities  were  equally 
apparent  from  the  public  records.  The 
contract  of  sale  was  susceptible  of  exact 
performance.  It  could  have  been  fully 
carried  out,  and  all  of  the  liens  against 
the  land  could  have  been  discharged.  Be- 
tween four  and  five  months  afterwards  the 
sale  was  consummated.  Williams  received 
a  deed  from  Mrs.  Neely  containing  cov- 
enants of  warranty  and  against  encum- 
brances. He  paid  the  $2,000,  and  executed 
his  note  and  mortgage  for  the  remaining 
$3,500.  But  Richard  M.  Neely  was  not 
present  at  the  time.  He  prepared  none 
of  the  instruments,  and  did  not  in  any  man- 
ner participate  in  the  closing  of  the  trans- 
action. For  some  reason  not  disclosed  in 
the  record  Williams  did  not  require  the 
release  or  satisfaction  of  the  annuities 
when  he  took  the  deed,  paid  the  money, 
and  gave  his  note  and  mortgage.  Wheth- 
er this  arose  from  mistake  of  fact  or  of 
law  does  not  clearly  appear,  but  there  is 
not  even  the  slighest  ground  for  attribut- 
ing it  to  Richard  M.  Neely.  He  was  not ' 
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there,  and  was  wholly  innocent  in  fact  and 
intent.  The  note  and  mortgage  for  the 
balance  of  the  purchase  price  were  made 
by  Williams  direct  to  Richard  M.  Neely, 
instead  of  to  his  mother,  for  the  reason 
that  he  paid  to  her  and  for  her  benefit  the 
full  sum  of  $3,500  for  such  securities. 
Nearly  $2,500  of  this  amount  was  applied 
by  Mrs.  N^ely's  agent,  who  attended  to 
the  consummation  of  the  sale,  towards  the 
discharge  of  the  old  mortgage  which  it  is 
conceded  was  a  first  lien  on  the  property. 
There  is  no  reasonable  doubt  that  the  full 
value  of  the  new  securities  was  paid  from 
the  funds  of  Richard  M.  Neely  to  his 
mother,  or  for  her  benefit,  in  the  clearing 
of  the  title  to  the  property,  and  the  record 
shows  that  counsel  for  Williams  assisted 
materially  in  proving  this  fact.  The 
sources  from  whence  the  money  was  ob- 
tained were  fully  and  conclusively  shown. 
Williams  knew  that  his  note  and  mortgage 
were  not  made  to  Mrs.  Neely,  the  vendor, 
but  were  made  to  the  absent  Richard  M. 
Neely.  And  now,  many  years  after  the 
consummation  of  the  transaction,  when 
Richard  M.  Neely  seeks  payment  of  that 
which  he  bought  and  paid  for  innocently 
and  in  good  faith  there  is  set  up  against 
his  demand  a  breach  of  the  covenant  against 
encumbrances  arising  from  the  existence 
of  the  lien  of  the  annuities.  The  majority 
of  the  court  hold  in  the  foregoing  opinion 
that  this  may  be  done,  but  I  am  unable  to 
bring  myself  to  the  conclusion  that  any  just 
application  of  legal  or  equitable  principles 
can   accomplish   that   result. 

In  Gktscock  y.  Rand,  14  Mo.  650,  it  was 
held:  "If  a  purchaser  of  land  executes  a 
negotiable  note  for  the  purchase  money  to 
an  apparent  stranger  to  the  title,  and  fails 
to  secure  himself  by  a  proper  penal  cove- 
nant, he  has  no  one  to  blame  but  himself, 
and  cannot  set  up  as  a  defense  to  the  note 
the  failure  of  the  parties  in  interest  to 
execute  proper  conveyances  to  him." 

In  Cagle  v.  Lane,  49  Ark.  465,  6  S.  W. 
700,  a  similar  rule  was  announced.  Cagle 
purchased  from  Cummings  an  interest  in  a 
patent  right,  for  which  he  was  to  give  his 
note.  At  Cummings's  direction,  Cagle  made 
the  note  direct  to  Lane,  the  plaintiff,  who 
paid  Cummings  a  consideration  therefor. 
The  patented  invention  proved  to  be  worth- 
less, and  Cagle  refused  to  pay  the  note; 
claiming  inter  alia  a  failure  of  considera- 
tion, and  that  the  plaintiff  was  not  a  bona 
fide  purchaser.  The  court  held  that  the 
transaction  was  the  same,  in  substance,  as 
if  the  note  had  been  drawn  in  favor  of 
Cummings,  and  by  him  indorsed  to  the 
plaintiff,  and  that  the  defense  was  not  main- 
tainable. 

In  South  Boston  Iron  Co,  ▼.  Brwcn,  63 
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Me.  139,  the  eourt  said:  "Where,  at  the  re- 
quest of  the  party  with  whom  he  deals,  one 
makes  his  promissory  note  ( which  is  to  be  a 
partial  payment  for  a  piece  of  work  to  be 
done  for  him) ,  payable  to  a  third  party,  who 
is  a  creditor  of  the  party  with  whom  he 
contracts  for  the  work,  and  it  is  credited 
by  the  payee  to  such  pai:ty  in  good  faith, 
the  maker  cannot  set  up  a  failure  of  con- 
sideration, as  between  himself  and  the 
party  with  whom  he  deals,  in  defense  of 
a  suit  upon  such  note  in  the  name  of  the 
payee." 

The  English  rule  is  the  same.  Munroe 
V.  Bordier,  8  C.  B.  862;  Poirier  v.  Morris, 
2  El.  ft  Bl.  89. 

Moreover,  it  is  common  doctrine,  no  long- 
er open  to  debate,  that  knowledge  of  the 
conditions  surrounding  the  consideration 
of  a  promissory  note,  without  knowledge 
of  a  breach,  will  not  affect  the  rights  of 
a  purchaser.  Miller  t.  Otiaway,  81  Mich. 
196,  8  L.  R.  A.  428,  21  Am.  St.  Rep.  513, 
45  N.  W.  666;  Rublee  v.  Davis,  33  Neb.  779, 
29  Am.  St.  Rep.  509,  51  N.  W.  135. 

In  United  States  Nat,  Ba/nk  v.  Floss,  38 
Or.  68,  84  Am.  St.  Rep.  752,  62  Pac.  751,  it 
was  held  that  knowledge  in  the  purchaser  of 
a  note  that  it  was  given  in  consideration  of 
a  good  title  to  land  does  not  affect  his 
right  to  recover,  in  case  of  a  breach  of  the 
contract  to  convey,  imless  he  knew  the 
breach  had  already  occurred. 

In  Parsons  on  Notes  &  Bills  it  is  said 
that  knowledge  on  the  part  of  the  holder, 
at  the  time  he  took  the  note,  that  it  was 
not  to  be  paid  on  a  specified  contingency, 
is  not  sufficient  to  defeat  his  right  to  re 
cover,  although  the  contingency  had  then 
happened,  if  he  was  ignorant  of  the  fact. 
Vol.  1,  p.  261. 

In  Tiedeman  on  Commercial  Paper  it  is 
said:  "The  authorities  generally  hold  that 
the  purchaser  of  commercial  paper  is  not 
burdened  with  the  requirement  to  see  to 
the  execution  and  full  performance  of  the 
consideration  merely  because  he  knows  what 
it  is."     §  300. 

Under  the  settled  rule  of  the  Supreme 
Court,  a  much  stronger  case  could  be  as- 
sumed against  Richard  M.  Neely  than  the 
record  justifies,  and  yet  not  impair  his  right 
to  recover  from  Williams.  That  rule  is 
that  bad  faith  alone  will  defeat  the  right 
of  the  purchaser,  but  a  suspicion  of  a 
defect  or  knowledge  of  circumstances  that 
might  excite  such  suspicion  in  the  mind 
of  a  cautious  person,  or  even  gross  neg^ 
ligenoe  at  the  time,  is  insufficient.  Hotch- 
hiss  V.  National  Shoe  d  Leather  Bank,  21 
Wall.  354,  359,  22  L.  ed.  645,  649;  Murray 
▼.  Lardner,  2  Wall.  110,  17  L.  ed.  857.  . 

With  these  principles  in  mind,  I  am 
unable  to  find  any  support  for  the  reversal 
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of  the  decree  of  the  circuit  court.  It  is 
not  asserted  in  the  foregoing  opinion  that 
Richard  M.  Neely  personally  obligated  him- 
self in  respect  of  existing  encumbrances, 
nor  that  he  was  guilty  of  bad  faith,  nor, 
except  by  suggestion  or  inference,  that  he 
was  aware,  or  even  had  any  suspicion,  that 
his  mother  had  failed  to  lift  or  make  satis- 
factory provision  concerning  the  annuities 
during  the  months  succeeding  his  sole  con- 
nection with  the  transaction.  Nor  is  the 
result  rested  on  a  contention  that  he  did 
not  pay  his  mother  full  value  for  the  note 
and  mortgage. 

It  is  said  in  the  foregoing  opinion  that 
the  deed,  note,  and  mortgage  "were  prepared 
by  Annie  H.  Neely,  or  by  one  of  her  agents." 
A  cursory  reading  of  the  opinion  would 
convey  the  inference  that  Richard  M.  Neely 
may  have  been  the  agent,  or  may  have 
been  present.  But  the  record  shows,  with- 
out dispute,  that  he  was  not  present,  did 
not  prepare  any  of  the  instruments,  and 
did  not  in  any  manner  participate  in  the 
closing  of  the  sale.  And  it  does  not  ap- 
pear that  he  was  aware  of  any  default  of 
his  mother  when  the  deed  was  delivered. 
It  is  also  said  in  the  foregoing  opinion  that 
what  amount,  if  any,  he  paid  his  mother 
for  the  note  and  mortgage,  was  "left  in 
grave  doubt  by  the  evidence;"  and  while 
this  is  said  to  be  immaterial,  in  the  view 
of  the  case  which  is  adopted,  its  tendency 
is  to  support  an  inference  that,  after  all, 
%  just  result  was  attained  by  the  opinion 
of  the  court.  I  have  already  observed  that 
it  was  overwhelmingly  shown  that  the  con- 
sideration was  paid,  and  where  it  came 
from,  and  that  coimsel  for  Williams  assist- 
ed in  showing  it.  The  greater  portion  of 
it  came  from  the  payment  for  another  tract 
of  land,  which  belonged  to  Richard  M. 
Neely  and  a  brother,  and  in  which  their 
mother  had  no  interest  whatever.  Again, 
the  fact  is  referred  to  in  the  foregoing  opin- 
ion that  Richard  M.  Neely  was  one  of  the 
sureties  upon  the  bond  of  his  mother  as 
executrix.  It  is  true  that  he  was,  but 
I  am  at  a  loss  to  perceive  why  that  fact 
was  referred  to  as  even .  remotely  jus- 
tifying the  conclusion  which  was  reached. 
The  suit  was  not  one  directly  or  indi- 
rectly to  reach  Richard  M.  Neely's  re- 
sponsibility as  a  surety.  Moreover,  the 
maximum  of  his  liability  as  a  surety  was 
limited  by  the  bond  to  $1,000,  and  that 
is  not  the  limit  which  the  court  in  the  fore- 
going opinion  has  placed  upon  his  liability 
to  respond  for  the  breach  of  his  mother's 
covenant  against  encumbrances.  On  the 
contrary,  it  is  expressly  said  that  the  un- 
discharged encumbrances  are  about  equal 
to  the  amount  of  the  note,  which  is  now 
several  times  the  penal  sum  of  the  bond  of 
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the  executrix.  The  case  of  Williams  is 
solely  supported  by  a  number  of  unrelated 
facts  and  circumstances  which  are  consistent 
with  his  oym  mistake,  negligence,  or  volun- 
tary acquiescence  when  the  sale  was  consum- 
mated, but  which  neither  singly  nor  in 
combination  show  bad  faith  on  the  part  of 
Richard  M.  Neely,  or  knowledge  of  the  fail- 
ure of  consideration  for  the  note  and  mort- 


gage, or  absence  of  consideration  for   his 
purchase  of  them. 

For  these  reasons,  I  am  of  the  opinion 
that  the  decree  of  the  circuit  court  should 
be  affirmed. 

Petition  for  rehearing  denied  February 
10,  1906. 
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Charles  N.  STEPHENSON,  Plff,  in  Err., 

V. 

Terra  GORDER,  by  Next  Friend. 

( Kan. ) 

*A  farmer  bad  drlTen  a  team  of  eleT- 
en-year*old  lior«e«  17  miles  to  a 
-waiTon  loaded  iv^ltli  about  a  ton's 
'vreiiTbt;  bad  hitched  one  of  them,  as  he 
had  been  frequently  In  the  habit  of  doing,  to  a 
hitching  rail  in  front  of  a  store ;  was  engaged 
In  unloading  his  wagon,  going  hack  and  forth 
for  this  purpose  but  a  short  distance.  The  hal- 
ter with  which  the  horse  was  hitched  was 
apparently  in  good  condition,  and  no  defect 
therein  was  shown.  While  the  team  was 
standing  quietly,  a  boy,  in  turning  over  the 
hitching  rail  near  the  head  of  the  team, 
struck  the  nose  of  the  one  hitched  with  his 
foot,  which  frightened  the  team  and  caused 
them  to  break  loose,  by  breaking  the  halter, 
and  run  away,  causing  damage.  Held,  than 
the  striking  of  the  horse  by  the  boy  was  the 
proximate  cause  of  the  accident. 

(May,  6,  190S.) 

T^^  RROR  to  the  District  Court  for  Sumner 
*'  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Herrick  Sb  Herrick  and  Ztab 
D*  HoKers,  for  plaintiff  in  error: 

It  was  the  duty  of  the  court  to  determine 
what  was  the  proximate  cause  of  the  injury 
to  the  plaintiff,  and  any  determination  of 
the  question,  made  by  the  jury,  is  not  bind- 
ing or  conclusive  on  the  court. 

Missouri  P.  R.  Co.  v.  Columbia,  65  Kan. 
300,  68  L.  R.  A.  309,  69  Pac.  338. 

In  order  to  warrant  a  finding  that  negli- 

^Headnote  by  CunitinohaMj  J. 


gence,  or  an  act  not  amounting  to  wanton 
wrong,  is  the  proximate  cause  of  an  injury, 
it  must  appear  that  the  injury  waa  the 
natural  and  probable  consequence  of  the 
negligence  or  wrongful  act,  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  the  at- 
tending circumstances. 

Milwaukee  d  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  469,  24  L.  ed.  256;  Cleghom  v.  TJiomp- 
son,  62  Kan.  727,  54  L.  R.  A.  402,  64  Pae. 
605. 

Mr.  O.  E.  Elliott,  for  defendant  in  error: 

Leaving  a  horse  or  team  unhitched,  or 
negligently  hitched,  renders  the  owner  liable 
to  any  and  all  damages  that  may  oocur 
by  reason  of  a  runaway. 

Phillips  V.  Dewaldy  79  Qa.  732, 11  Am.  St 
Rep.  458,  7  S.  E.  151;  Pieroe  v.  Conners^ 
20  Colo.  178,  46  Am.  St.  Rep.  279,  37  Pac. 
721 ;  Griffiths  v.  Clift,  4  Utah,  462,  11  Pae. 
609. 

If  the  jury  found  that  Stephenson  was 
n^ligent,  that  was  their  province. 

Union  P.  R.  Co.  v.  Rollins,  6  Kan.  167: 
Caulkins  v.  Mathews,  5  Kan.  191;  Chicago, 
K.  d  W.  R.  Co.  V.  Prouty,  55  Kan.  503,  40 
Pac.  909;  Atchison,  T.  d  8.  P.  R.  Co.  v. 
Rouxin,  55  Kan.  270,  39  Pac.  1010;  Kinch- 
low  V.  Midland  Elevator  Co.  57  Kaa.  374, 
46  Pac.  703. 

A  defendant  is  not  liable  in  negligence 
where  no  injurious  consequences  could  rea- 
sonably have  been  contemplated  as  a  result 
of  the  act  or  omission  complained  of,  but 
is  liable  where  injuries  might  have  been 
anticipated  or  foreseen. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  486; 
Mas  tin  v.  Levagood,  4/  Kan.  36,  27  Am.  St. 
Rep.  277,  27  Pac.  122. 

It  is  immaterial  that  a  boy  frightened  the 
horse,  causing  him  to  run,  where  the  de- 
fendant was  negligent  in  leaving  him. 

McCahill  v.  Kipp,  2  E.  D.  Smith,  413;  21 
i  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  487. 


NOTB. — On  the  question  of  proximate  cause  as 
affected  by  intervening  agency,  see  also,  in  this 
series,  notes  to  Smith  v.  County  Court,  8  L.  R. 
A.  82,  and  Smithwick  v.  Hall  &  U.  Co.  12 
L.  R.  A.  279;  also  the  later  cases  of  Penn- 
sylvania R.  Co.  V.  Hammlll,  24  L.  R.  A.  531 ; 
60  L.  R.  A. 


Ooodlander  Mill  Co.  v.  Standard  Oil  Co.  27 
L.  R.  A.  583;  Stone  v.  Boston  ft  A.  R.  Go. 
41  li.  R.  A.  794 ;  Southern  R.  Co.  v.  Webb.  60 
L.  R.  A.  109;  Cole  v.  German  Sav.  ft  L.  Soc. 
63  L.  R.  A.  416;  and  Nelson  v.  Narraganoett 
Electric  Lighting  Co.  67  L.  R.  A.  116. 
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Tbe  question  of  proximate  cause  is  a  mat- 
ter for  the  jury. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  508; 
Mi98our%,  K.  d  T.  R,  Co,  v.  Byrne,  40  G.  C. 
A.  402,  100  Fed.  359 ;  Central  Branch  Union 
P,  B,  Co,  V.  Hotham,  22  Kan.  41 ;  Atchison, 
T.  d  8,  F.  R,  Co.  V.  McCandlisa,  33  Kan.  374, 
6  Pac.  587;  Southern  Kansas  R.  Co,  v.  £fan- 
ford,  45  Kan.  372,  11  L.  R.  A.  432,  25  S.  W. 
801;  Missouri  P,  R.  Co,  y.  Hildebrand,  52 
Kan.  284,  34  Pac.  738. 

OmmiiislLam,  J.,  deliyered  tbe  opinion 
of  the  court: 

This  is  the  action  of  Terra  Corder  to  re- 
ooyer  for  her  personal  injuries.  There  is  no 
material  conflict  of  the  eyidence  as  to  the 
facts  of  the  case. 

Mr.  Stephenson  was  a  market  gardener 
Hying  about  17  miles  from  the  city  of  Wel- 
lington, to  which  city,  during  the  season  for 
marketing  fruit  and  yegetables,  extending 
about  four  months  through  the  summer, 
daring  the  term  of  oyer  twelye  years,  he 
droye  two  or  three  times  a  week  with  his 
loads  of  produce.  For  four  years  of  this 
time  prior  to  August  5,  1001,  he  droye  the 
same  team  that  he  did  upon  that  day.  It 
consisted  of  a  horse  and  a  mare,  each  eleven 
years  old.  They  had  been  raised  and  broken 
by  Mr.  Stephenson,  and  used  upon  his  farm 
and  for  road  purposes.  His  young  daughters 
were  accustomed  to  driye  the  team,  and  it 
was  considered  safe  and  trustworthy  by  him. 
On  one  occasion,  two  years  prior  to  the  date 
aboye  named,  a  team  consisting  of  the  mare 
in  question  and  another  horse,  while  stand- 
ing unhitched  in  a  field,  became  frightened, 
at  the  sudden  appearance  through  a  nearby 
hedge,  of  Mr.  Stephenson's  young  daughter, 
and  ran  oflf  with  a  plow  to  which  they  were 
attached.  On  another  occasion  the  same 
mare,  with  another  horse,  becoming  un- 
hitched in  some  unknown  way  in  the  town 
of  Belle  Plain,  ran  about  a  block  and  a  half. 
Ko  other  instances  of  misconduct  or  yicious- 
ness  by  this  team  or  either  of  them  was 
shown*  They  were  well  broken  and  quiet, 
and  had  neyer  been  known  to  pull  at  the 
halter  when  hitched.  On  August  6,  1901, 
Mr.  Stephenson,  in  accordance  with  his  cus- 
tom, haying  driven  to  Wellington  from  his 
home,  17  miles  away,  late  in  the  afternoon, 
with  a  load  weighing  from  1,800  to  2,200 
pounds,  stopped  his  team  in  front  of  a 
grocery  store  in  order  to  unload  his  produce. 
He  drove  up  in  an  angling  direction  toward 
the  hitching  rail,  so  that  the  mare  being  on 
the  inside,  and  nearest  the  rail,  he  hitched 
her  only.  The  headstall  of  the  halter  with 
which  she  was  hitched  was  made  of  1%-inch 
leather ;  the  hitching  part  was  a  rope  y,  inch 
or  more  in  diameter.  It  was  a  halter  which 
he  had  been  in  the  habit  of  using,  but  for 
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how  long  does  not  appear,  but  it  was  ap- 
parently in  a  fair  condition.  When  he  drove 
up  he  noticed  some  boys  standing  around. 
They  not  infrequently  came  to  him  to  get 
such  damaged  fruit  or  melons  as  he  might 
wish  to  give  them,  and  for  that  purpose  fre- 
quently climbed  upon  the  hind  part  of  the 
wagon.  After  hitching  the  team,  he  pro- 
ceeded to  unload  his  produce,  passing  back 
and  forth  from  the  wagon  to  the  grocery. 
While  he  was  passing  into,  or  while  in,  the 
grocery  on  one  of  these  trips,  a  boy,  in  turn- 
ing over  the  hitch  rail,  or,  as  the  witness 
termed  it,  making  a  "flip-flop,"  struck  the 
mare  on  the  nose  with  his  foot,  frightening 
the  team,  and  causing  them  to  rear  back 
with  such  force  as  to  break  the  chin  strap 
of  the  halter  with  which  the  mare  was 
hitched,  so  that  the  team  became  loosened, 
ran  down  the  street  and  collided  with  a 
buggy  in  which  Miss  Corder  was  riding, 
threw  her  out  and  very  severely  injured  her. 
Before  the  boy  struck  the  mare  with  his  foot 
the  team  had  been  standing  quietly.  It  was 
accustomed  to  being  hitched  in  this  manner 
and  place.  A  verdict  was  returned  in  favor 
of  the  plaintiff  below,  and  judgment  entered 
thereon. 

Many  errors  are  assigned,  some  of  which 
might  serve  to  reverse  and  remand  for  a 
new  trial.  We  prefer,  upon  the  plain  facts 
of  the  case,  to  address  ourselves  to  vital 
questions,  rather  than  mere  mattets  of  prac- 
tice. 

The  basis  of  defendant's  liability,  of 
course,  was  his  alleged  negligence.  This 
was  in  his  leaving  his  team  standing  inse- 
curely hitched  or  fastened.  The  only  delin- 
quency in  this  respect  which  can  be  claimed 
for  the  evidence  is  that  the  chin  strap  of  the 
halter  was  not  sufficient,  and  tne  only  evi- 
dence to  support  such  a  claim  is  that  it 
broke.  It  may  well  be  questioned  whether, 
under  the  evidence  in  this  case,  the  fact  of 
its  breaking  draws  with  it  any  presumption 
that  it  was  defective  so  as  to  make  its  use 
under  ordinary  circumstances  negligence.  In 
Missouri  d  K,  Teleph,  Co.  y.  Vandervort 
(Kan.)  79  Pac.  1068,  where  a  neck-yoke 
strap  was  broken  by  the  sidewise  plunge  of 
a  f reightened  team,  this  court  said :  ''There 
is  no  evidence  from  which  the  jury  might 
have  found  that  the  harness  was  defective; 
the  only  evidence  being  that  of  the  plaintiff 
himself,  where  he  said:  'My  harness  had 
been  used  about  five  months,  or  scarcely 
that.' "  There  was  little,  if  anything,  more 
shown  in  the  case  at  bar. 

Ordinary  care  is  all  that  was  required  of 
the  defendant,  and  ordinary  care  does  not 
require  that  all  possible  means  for  avoiding 
accident  should  be  availed  of.  Quite  true, 
the  accident  would  not  have  occurred  had 
the  horses  been  hitched  to  an  unbreakable 
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rack  with  an  unbreakable  chain.  Neither 
would  it  have  occurred  had  not  the  defend- 
ant driven  to  the  city  on  that  day,  but 
ordinary  care  does  not  require  the  use  of 
Buch  precautions;  if  it  did,  it  would,  in  the 
language  of  this  court  in  Cleghorn  v.  Thomp- 
son, 62  Kan.  727,  54  L.  R.  A.  402,  64  Pac. 
605,  "paralyze  human  effort  and  action  on 
all  lines."  What  the  defendant  was  doing 
at  the  time  was  what  he  had  done  many 
times  before  without  injury,  and  apparently 
what  he  or  any  reasonably  prudent  man 
would  have  done  under  the  circumstances. 
It  is  suggested  that  the  fact  that  he  saw 
boys  about  there  ought  to  have  warned  him 
that  some  of  them  might  do  the  thing  that 
the  boy  in  question  did.  We  hardly  think 
this  suggestion  can  be  seriously  urged;  cer- 
tainly it  cannot  be  seriously  entertained. 
Neither  do  we  see  anything  in  the  character 
of  the  team  which  warrants  any  extraordi- 
nary precaution  in  the  matter  of  fastening 
them.  Whatever  of  dereliction  was  shown 
was  not  because  of  their  breaking  loose  when 
tied,  but  because  the  mare  had  run  away  on 
two  separate  occasions  upon  sufficient  prov- 
ocation or  otherwise.  Ordinarily  the  team 
.was  roadworthy,  being  well  broken  and 
quiet,  and  it  is  shown  that  neither  of  them 
had  ever  been  known  to  pull  at  the  halter 
when  hitched. 

Did  affirmance  rest  upon  a  sufficient  show- 
ing of  defendant's  negligence,  we  should 
greatly  hesitate  to  affirm.  The  further 
question  of  the  proximate  cause  of  the  in- 
jury, however,  demands  our  attention,  and 
we  pass  to  its  consideration. 

The  jury,  in  answer  to  one  of -the  special 
questions,  and,  as  we  think,  in  exact  accord- 
ance with  the  evidence,  found  that  the  horses 
were  caused  to  become  frightened  and  to  run 
away  because  the  boy  struck  the  one  that 
was  tied,  on  the  nose,  with  his  foot.  So, 
granting  that  the  team  was  not  tied  as 
securely  as  ordinary  care  would  have  re- 
quired, we  are  confronted  with  the  fact  that 
this  neglect  did  not  cause  the  accident,  and 
it  is  well  settled  that  it  is  the  proximate 
cause  of  an  injury  which  must  bear  the 
burden  of  the  result.  Many  law-writers  and 
courts  have  attempted  to  give  us  a  definition 
of  proximate  cause,  fairly  intelligible,  which 
should  be  of  such  flexibility  as  to  be  adapted 
to  general  application.  They  have  but  in- 
differently succeeded;  neither  will  they  in 
the  future  succeed  any  better.  A  definition 
from  one  of  the  most  recent  authors,  and, 
perhaps,  from  all  considerations,  one  of  the 
fairest,  is  the  following:  "Negligence  is  the 
failure  to  exercise  the  ordinary  care  of  pru- 
dent men  under  all  the  attending  circum- 
stances. It  follows  that  the  negligence  of  a 
person  cannot  be  the  proximate  cause  of  a 
harm  to  another  following  it»  unless,  under 
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all  the  attending  circumstances,  ordinary 
prudence  would  have  admonished  the  person 
sought  to  be  charged  with  the  negligence 
that  his  act  or  omission  would  probably 
result  in  injury  to  someone.  The  general 
test  as  to  whether  negligence  is  the  proxi- 
mate cause  of  an  accident  is  therefore  said 
to  be  whether  it  is  such  that  a  person  of 
ordinary  intelligence  should  have  foreseen 
that  an  accident  was  liable  to  be  produced 
thereby.  Proximate  cause  is  therefore 
probable  cause,  and  remote  cause  is  improba- 
ble cause."  1  Thomp.  Neg.  §  50.  This  court 
early  attempted  to  analyze  the  philosophy 
and  make  a  definition  of  proximate  cause. 
It  said  in  the  case  of  Atchison,  T,  d  8.  F.  R, 
Co.  V.  Stanford,  12  Kan.  377,  15  Am.  Rep. 
362,  in  speaking  of  a  wrongdoer:  "He  is 
responsible  for  any  number  of  injurious  re- 
sults consecutively  produced  by  impulsion, 
one  upon  another,  and  constituting  distinct 
and  separate  events,  provided  they  all  neces- 
sarily follow  from  the  first  wrongful  cause. 
Any  number  of  causes  and  effects  may  inter- 
vene between  the  first  wrongful  cause  and 
the  final  injurious  consequence;  and  if  they 
are  such  as  might,  with  reasonable  diligenoe, 
have  been  foreseen,  the  last  result,  as  well  as 
the  first  and  every  intermediate  result,  is 
to  be  considered  in  law  as  the  proximate  re- 
sult of  the  first  wrongful  cause.  But  when- 
ever a  new  cause  intervenes  which  is  not  a 
consequence  of  the  first  wrongful  cause, 
which  is  not  under  the  control  of  the  wrong- 
doer, which  could  not  have  been  foreseen  by 
the  exercise  of  reasonable  diligenoe  by  the 
wrongdoer,  and  except  for  which  the  final  in- 
jurious consequence  could  not  have  hap- 
pened, then  such  injurious  consequence  must 
be  deemed  to  be  too  remote  to  constitute 
the  basis  of  a  cause  of  action."  The  court, 
in  WHght  v.  Chicago  d  N.  W,  R.  Co,  27  111. 
App.  212,  quotes  the  foregoing  with  ap- 
proval, and  adds  that  the  words  in  italics 
point  out  the  correct  distinction.  In  Chicago, 
K.  d  W.  R,  Co.  V.  Bell,  1  Kan.  App.  71,  41 
Pac.  209,  the  law  relative  to  proximate  cause 
is  stated  as  follows:  "Before  an  act  of  negli- 
gence can  be  made  the  basis  for  a  recovery  of 
damages,  it  must  appear  that  such  act  was 
the  natural  and  proximate  cause  of  the  in- 
jury, or  directly  contributed  thereto."  In 
Cleghorn  v.  Thompson,  62  Kan.  727,  54  L. 
R.  A.  402,  64  Pac.  605,  the  following  from 
Allegheny  v.  Zimmerman,  95  Pa.  295,  40 
Am.  Rep.  649,  was  quoted  with  approval: 
"One  is  answerable  in  damages  for  the  conse- 
quences of  his  faults  only  so  far  as  they  are 
natural  and  proximate,  and  may  therefore 
have  been  foreseen  by  ordinary  forecast,  and 
not  for  those  arising  from  a  conjunction  of 
I  his  own  faults  with  circumstances  ol  an  ex- 
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traordinaiy  nature."  In  Missouri  P,  B.  Co, 
▼.  Columbia,  65  Kan.  390,  58  L.  R.  A.  399, 
69  Pac  338,  this  court  has  given  its  most 
reoent  yiews  upon  the  question;  which  case 
in  its  ultimate  conditions  bears  a  strong 
analogy  to  the  one  at  bar.  In  the  syllabus 
of  the  case  the  court  announces  the  law  as 
follows:  ''In  a  case  where  two  distinct,  suc- 
cessive causes,  wholly  unrelated  in  opera- 
tion, contribute  toward  the  production  of  an 
accident  resulting  in  injury  and  damage,  one 
of  such  causes  must  be  the  proximate,  and 
the  other  the  remote,  cause  of  the  injury." 
"A  prior  and  remote  cause  cannot  be  made 
the  basis  of  an  action  for  the  recovery  of 
damages,  if  such  remote  cause  did  nothing 
more  than  furnish  the  condition,  or  give  rise 
to  the  occasion,  by  which  the  injury  was 
made  possible,  if  there  intervened,  between 
such  prior  or  remote  cause  and  the  injury,  a 
distinct,  successive,  unrelated,  and  dficient 
cause  of  th€  injury."  ''In  a  case  where  it  is 
either  admitted,  or  from  the  facts  as  found 
established,  that  two  distinct,  successive 
causes,  unrelated  in  their  operation,  con- 
joined to  produce  a  given  injury,  the  ques- 
tion of  remote  and  proximate  cause  becomes 
one  of  law  for  the  decision  of  the  court,  and 
not  of  fact  for  the  determination  of  the  jury, 
and  the  determination  of  this  question  of 
law  by  the  jury  is  not  binding  or  conclusive 
on  the  court."  In  the  body  of  the  opinion 
this  further  discussion  was  had:  "The  ex- 
istence or  nonexistence  of  negligence  in  any 
given  case  wherein  the  facts  are  disputed  is 
a  question  of  fact  to  be  determined  by  the 
jury.  When  the  facts  are  undisputed,  and 
only  one  inference  or  deduction  is  to  be 
drawn  from  them,  a  question  of  law  is  pre- 
sented for  the  court.  Dewald  v.  Kansas  City, 
Ft.  8.  d  Q.  R.  Co.  44  Kan.  586,  24  Pac.  1101. 
However,  it  is  not  every  act  of  negligence 
that  furnishes  a  basis  for  recovery  of  dam- 
ages sustained.  In  the  case  of  Clegkorn  v. 
Thompson,  62  Kan.  727,  54  L.  R.  A.  402,  64 
Pac.  605,  this  court  held :  'Negligence,  to  be 
actionable,  must  result  in  damage  to  some* 
one,  which  result,  in  the  absence  of  wanton- 
ness or  malus  animus,  might  have  been  rea- 
sonably foreseen  by  a  man  of  ordinary  in- 
telligence and  prudence,  and  be  the  probable 
result  of  the  initial  act.  The  allegation  of 
negligence  is  not  sustained  by  evidence  of 
acts  resulting  in  damage  to  another,  which 
result  is  not  the  reasonable  and  ordinary 
outcome  of  such  acts,  and  which  would  not 
have  been  foreseen  or  anticipated  by  the  ex- 
ercise of  ordinary  prudence  and  foresight 
nnder  all  the  circumstances  of  the  case.  .  . 
Negligence  is  not  the  proximate  cause  of 
an  accident,  unless,  under  the  circumstances, 
the  aecident  was  a  probable  as  well  as  nat- 
ural consequenoe  thereof^ — one  which  might 
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reasonably  have  been  foreseen  by  a  man  of 
ordinary  intelligence  and  prudence.'  .  .  . 
In  cases  of  this  character,  where  two  dis- 
tinct, successive  causes,  unrelated  in  opera- 
tion, to  some  extent  contribute  to  an  injury, 
it  is  settled  that,  where  there  is  an  inter- 
vening and  direct  cause,  a  prior  and  remote 
cause  cannot  be  made  the  basis  for  recovery 
of  damages,  if  such  prior  cause  did  no  more 
than  furnish  the  condition,  or  give  rise  to 
the  occasion,  by  which  the  injury  was  made 
possible.  It  seems  to  be  sound  in  principle, 
and  well  settled  by  authority,  that  where  it 
is  admitted  or  found  that  two  distinct,  suc- 
cessive causes,  unrelated  in  their  operation, 
conjoin  to  produce  a  given  injury,  one  of 
them  must  be  the  proximate,  and  the  other 
the  remote,  cause  of  the  injury,  and  the 
court,  in  passing  on  the  facts  as  found  or 
admitted  to  exist,  must  regard  the  proxi- 
mate as  the  efficient  and  consequent  cause, 
and  disregard  the  remote  cause." 

Now,  if  we  grant  that  the  chin  strap  of 
the  halter  was  defective,  and  that  this  suf- 
ficiently appeared  in  the  evidence,  and  that 
Stephenson  knew  of  this  defect,  can  it  be 
said,  in  view  of  the  law  as  heretofore  laid 
down  by  this  court,  that  such  defect  was  the 
proximate  cause  of  the  accident?  The  in- 
jurious result  would  not  have  followed  had 
not  the  new  and  independent  cause  inter- 
vened. This  new  cause  had  no  causal  con- 
nection with  the  negligence  of  Stephenson. 
The  hitting  of  the  mare  on  the  nose  by  the 
boy  was  not  caused  by  the  defect  in  the 
halter,  neither  was  it  under  the  control  of 
Stephenson,  neither  can  it  be  said  with  the 
slightest  fairness  that  it  could  have  been 
foreseen  by  the  exercise  of  reasonable  dili- 
gence on  his  part.  The  most  that  can  be  said 
is  that  the  defect  in  the  halter, — if  defective, 
— and  the  frightening  of  the  team  by  one  of 
them  being  struck  on  the  nose  by  the  boj^^s 
foot,  were  two  distinct  successive  causes, 
wholly  imrelated  in  operation,  which  con- 
tributed to  the  production  of  the  accident 
resulting  in  the  injury  and  damage;  and 
therefore  the  frightening  of  the  team,  being 
the  immediate  and  probable  cause,  is  the 
proximate  cause,  and  the  defect  in  the  hal- 
ter, being  the  secondary  and  improbable 
cause,  is  the  remote  cause.  This  being  so, 
the  defendant,  Stephenson,  was  not  liable 
for  the  unfortunate  accident,  and  his  request 
that  the  jury  be  so  instructed  should  have 
been  granted. 

The  judgment  will  he  reversed,  and  the 
case  remanded  for  further  proceedings. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 
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*1.  A  mortgra-se  «ecarinK  a  series  of 
notes    due    at    intervalu    of    one    year 

provided  that  nonpayment  of  any  on6  of  them, 
together  with  nonpayment  of  taxes  due  on 
the  mortgaged  premises,  should  mature  the 
entire  debt  None  of  the  notes  was  paid  at 
maturity.  At  the  date  of  the  maturity  of 
the  first  note,  taxes  on  the  land  were  due  and 
unpaid,  and  such  default  continued  un- 
til after  all  the  notes  were  due.  A  pur- 
chaser of  the  land  from  the  mortgagor,  who 
did  not  assume  payment  of  the  mortgage, 
then  paid  the  taxes.  Subsequent  to  the  pay- 
ment of  taxes,  and  more  than  five  years  from 
the  date  of  the  default  upon  the  first  note 
and  taxes,  the  mortgagee  brought  suit  to 
foreclose  the  mortgage.     Held: 

a.  Tlie  statnte  of  limitations  eom- 
menced  to  ran  at  the  date  of  the  default 
upon  the  first  note  and  taxes. 

b.  Tlie  ranninir  of  the  statute  of  lim- 
itations was  not  suspended  by  the  pay- 
ment of  taxes. 

c.  By  payins  tlie  taxes  tlie  lando-wn- 
•r  did  not  waive  the  right  to  plead  the 
statute  of  limitations,  or  estop  himself  from 
so  doing. 

2.  Tlie  ease  of  First  Nat.  Bank  v.  Peclc, 
8  Kan.  663,  approved  and  followed,  and  the 
case  of  Douthitt  t.  FarreU,  60  Kan.  196,  56 
Pac  9,  criticized. 

(Hay  6,  1905.) 

RROR  to  the  District  Court  for  Ottawa 
I  ^  County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  foreclose 
a  mortgage  securing  certain  promissory 
notes.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  E.  O.  Sweet  and  Oarver  ft 
Larimer,  for  plaintiff  in  error: 

Where  the  condition  of  the  mortgage  is 
that  the  whole  debt  shall  become  due  upon 
the  failure  to  pay  "interest  and  taxes/'  both 
conditions  must  exist. 

Lewis  y.  Lewis,  58  Kan.  663,  60  Pac.  454. 

But,  even  where  both  such  conditions  have 
existed  so  as  to  start  the  running  of  the 
statute  of  limitations,  the  subsequent  pay- 
ment of  the  taxes  by  one  interested  in  their 
payment  suspends  the  operation  of  the 
statute. 

Douthitt  V.  Farrell,  60  Kan.  195,  56  Pac. 
9. 

A  payment  by  Miller,  the  subsequent 
grantee  of  the  land,  had  the  same  effect  as 
if  such  payment  had  been  made  by  the 
mortgagor  himself. 

^Headnotes  by  Bubch,  J,  •  f 
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NoTB. — ^As  to  effect  of  statutory  bar  of  prin- 
cipal debt  on  right  to  foreclose  a  mortgage  or 
deed  of  trust,  see,  In  this  series,  Kulp  v.  Kulp, 
21  L.  B.  A.  550. 
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Schmucker  v.  Sibert,  18  Kan.  104,  26  Am. 
Rep.  765;  Mo  Lane  v.  Allison,  60  Kan.  441, 
56  Pac.  747. 

Messrs,  TlLompson  A  Kins,  for  defend- 
ants in  error: 

When  a  default  matured  all  the  notes, 
and  this  default  continued  until  after  the 
time  when  the  notes  became  due  by  their 
terms,  the  purpose  of  the  conditions  had 
been  accomplished,  and  they  were  functus 
officio;  and  the  payment  of  taxes  on  the 
mortgaged  premises  after  that  time,  when 
the  statute  of  limitations  was  running  on 
the  face  of  the  notes,  and  not  under  the  con- 
ditions in  the  mortgage,  could  not  affect  the 
operation  of  the  statute. 
.  Lewis  V.  Lewis,  58  Kan.  564,  50  Pac.  454 ; 
Qreen  v.  Qolle,  7  Kan.  301;  Atchison,  T,  d 
8,  F,  R,  Co.  y.  Atchison  Grain  Co,  68  Kan. 
585,  76  Pac.  1051. 

Bur  oh,  J.,  delivered  the  opinion  of  the 
court : 

This  proceeding  in  error  grows  out  of  an 
action  commenced  in  the  district  court  of 
Ottawa  county  on  December  12,  1903.  The 
petition  prayed  for  the  foreclosure  of  a 
mortgage  securing  four  promissory  notes 
due  respectively  on  February  18,  1896,  Feb- 
ruary 18,  1897,  February  18,  1898,  and  Feb- 
ruary 18,  1899.  The  mortgage  contained  a 
provision  to  the  effect  that,  if  any  one  of 
the  notes  secured  and  the  taxes  upon  the 
mortgaged  premises  should  not  be  paid  when 
due  and  payable,  the  entire  mortgage  debt 
should  at  once  mature.  The  absence  of  the 
makers  of  the  notes  from  the  state  was 
pleaded  to  avoid  the  running  of  the  statute 
of  limitations.  The  answer  pleaded  default 
in  the  payment  of  taxes  for  the  year  1895, 
resulting  in  a  tax  sale  of  the  land  in  1896 
followed  by  an  indorsement  on  the  tax-sale 
certificate  of  taxes  paid  by  the  certificate 
holder  for  the  years  1896,  1897,  and  1898. 
The  defendant  purchased  the  land  subject  to 
mortgage  on  November  18,  1897,  and  was  not 
charged  with  any  personal  liability  on  the 
notes.  Because  of  the  default  in  the  pay- 
ment of  the  taxes  for  the  year  1895,  and  the 
default  in  the  payment  of  the  note  due  Feb- 
ruary 18,  1896,  he  claimed  the  entire  mort- 
gage debt  matured  on  the  date  last  men- 
tioned, and  prayed  the  benefit  of  the  statute 
of  limitations.  The  reply  pleaded  payment 
of  the  delinquent  taxes  by  the  defendant  on 
August  21,  1899.  A  demurrer  to  the  reply 
was  sustained,  and  the  correctness  of  this 
ruling  is  the  matter  now  in  question. 

As  long  ago  as  1871  this  court  decided 
that  a  stipulation  in  a  mortgage  of  the  same 
character  as  that  under  consideration  was 
not  a  one-sided  affair,  vesting  a  mere  option 
in  the  mortgagee,  but  that  the  mortgagor 
had  an  equal  right  with  the  mortgagee  to  in- 
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sist  upon  it,  and  to  reoeive  whatever  advan- 
tages it  might  confer  upon  him.  Mr.  Justice 
Brewer,  speaking  for  the  court,  said:  "This 
clause  is  inserted  in  mortgages  usually  for 
the  benefit  of  the  mortgagee;  but,  being  a 
valid  stipulation,  the  mortgagor  has  equal 
right  to  insist  upon  it,  and  reoeive  whatever 
advantage  he  can  from  its  enforcement. 
When  the  payor,  at  the  expiration  of  six 
months,  failed  to  pay  the  note  then  due,  by 
the  terms  of  the  contract  all  three  notes  be- 
came due.  The  statute  of  limitations  began 
to  run  on  all,  and  a  subsequent  purchaser 
purchased  after  maturity."  First  Nat.  Bank 
V.  Peck,  8  Kan,  663.  The  same  rule  was  an- 
nounced in  England  at  least  as  early  as  1843. 
A  defendant  gave  a  warrant  of  attorney  to 
secure  a  debt  payable  by  instalments;  the 
plaintiff  having  the  right  in  case  of  any  de- 
fault to  have  judgment  and  execution  for  the 
whole,  as  if  all  the  periods  for  payment  had 
expired.  In  an  action  of  assumpsit  it  was 
held  that  the  defendant  might  show,  under 
a  plea  of  the  statute  of  limitations,  that  the 
first  default  was  made  more  than  six  years 
before  action,  and  that  this  was  a  complete 
defense,  not  only  as  to  instalments  due  more 
than  six  years  before,  but  also  as  to  those 
due  within  that  period.  Lord  Denman,  Ch. 
J.,  said:  "We  are  of  opinion  that  the  de- 
fendant is  right,  and  that  the  cause  of  action 
accrued  upon  the  first  default  for  all  that 
then  remained  owing  of  the  whole  debt.  . 
.  .  In  this  case  there  was  a  default  more 
than  six  years  ago,  and  upon  that  the  plain- 
tiff might,  if  he  pleased,  have  signed  judg- 
ment, and  issued  execution  for  all  that  re- 
mained due,  or  he  might  have  maintained 
his  action.  If  he  chose  to  wait  till  all  the 
instalments  became  due,  no  doubt  he 
might  do  so;  but  that  which  was  optional 
on  the  part  of  the  plaintiff  would  not  affect 
the  right  of  the  defendant,  who  might  well 
consider  the  action  as  accruing  from  the 
time  that  the  plaintiff  had  a  right  to  main- 
tain it.  The  statute  of  limitations  runs 
from  the  time  the  plaintiff  might  have 
brought  his  action,  unless  he  was  subject  to 
any  of  the  disabilities  specified  in  the  stat- 
ute; and,  as  the  plaintiff  might  have 
brought  his  action  upon  the  first  default,  if 
he  did  not  choose  to  enter  up  judgment  we 
think  that  the  defendant  is  entitled  to  the 
verdict  upon  the  plea  of  the  statute  of  lim- 
itations.'*  Hemp  v.  Garland,  4  Q.  B.  519,  623, 
524.  This  case  was  expressly  approved  in 
1891  by  the  court  of  appeal,  on  appeal  from 
the  Queen's  bench  division,  in  the  case  of 
Reeves  v.  Butcher  [1891]  2  Q.  B.  509. 
Lindley,  L.  J.,  said:  **I  am  of  opinion  that 
we  cannot  differ  from  the  judgment  below 
without  altering  the  law.  The  agreement  is 
one  reasonably  easy  to  be  imderstood.  It 
provides  for  a  loan  for  five  years,  subject  to 
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a  provision  that,  if  default  is  made  in 
punctual  payment  of  interest,  the  principal 
shall  be  recoverable  at  once.  Now,  the 
statute  of  limitations  (21  Jac  I.  chap.  16) 
enacts  that  such  actions  as  therein  men- 
tioned, including  'all  actions  of  debt  ground- 
ed upon  any  lending  or  contract  without 
specialty,'  shall  be  brought  'within  six  years 
next  after  the  cause  of  such  action  or  suit, 
and  not  after.'  This  expression,  'cause  of 
action,'  has  been  repeatedly  the  subject  of  de- 
cision, and  it  has  been  held,  particularly  in 
Hemp  V.  Garland,  decided  in  1843,  that  thft 
cause  of  action  arises  at  the  time  when  the 
debt  could  first  have  been  recovered  by  ac- 
tion. The  right  to  bring  an  action  may 
arise  on  various  events,  but  it  has  always 
been  held  that  the  statute  runs  from  the 
earliest  time  at  which  an  action  could  be 
brought."  The  reason  for  allowing  the 
debtor  to  take  advantage  of  the  stipulation 
is  well  stated  by  the  supreme  court  of  Texas 
in  the  case  of  Harrison  Mach.  Works  v. 
Reigor,  64  Tex.  89,  90,  91,  as  follows:  "The 
purpose  of  statutes  of  limitation  is  'to  com- 
pel the  settlement  of  claims  within  a  rea- 
sonable  period  after  their  origin,  and  while 
the  evidence  upon  which  their  enforcement 
or  resistance  rests  is  yet  fresh  in  the  minds 
of  the  parties  or  their  witnesses.'  Wood, 
Limitation  of  Actions,  §  6.  If  the  holder  of  a 
note  may,  at  his  option,  treat  the  claim  aa 
due  at  a  later  date  than  the  maker  has 
agreed  that  it  shall  mature,  and  thus  pre- 
scribe a  different  date  at  which  it  shall  be 
barred,  the  evidence  for  its  enforcement  may 
be  preserved,  whilst  that  for  its  resistance 
may  be  destroyed,  and  thus  the  purpose  of 
the  statute  be  wholly  defeated.  .  .  .  Here 
no  option  was  left  to  the  creditor.  He  was 
forced  to  treat  the  debt  aa  due.  It  is  true 
he  was  not  obliged  to  bring  suit  upon  it  upon 
default  in  payment  of  the  first  note.  Neither 
is  any  creditor  compelled  to  sue  upon  a  claim 
so  soon  as  it  becomes  due.  But  the  statute 
was  put  in  motion  without  consulting  his 
wishes,  by  the  very  terms  of  the  contract, 
which  neither  party  had  any  right  to  change 
without  the  consent  of  the  other."  So  in 
Noell  y.  Gaines,  68  Mo.  649,  666,  it  is  said: 
"It  cannot,  with  any  show  of  reason,  be 
urged  that  the  notes  could,  under  the  terms 
of  the  contract,  fall  due  for  one  purpose  and 
not  for  another.  If  they  fell  due  when  the 
contingency  happened,  and  because  it  hap- 
pened, and  because  the  parties,  upon  valid 
consideration,  had  thus  contracted,  it  must 
needs  follow  that  the  face  of  the  notes,  under 
the  circumstances  mentioned,  ceased  to  fur- 
nish any  guide  as  to  their  maturity."  And 
the  benefit  to  be  derived  by  sureties  from  a 
contract  providing  that  nonpayment  of  a 
part  of  the  debt  shall  mature  the  whole  is 
forcefully  stated  by  the  Kentucky  court  of 
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appeals  as  follows:  ^It  is  easy  to  conceive 
that  a  surety  might  require  such  a  clause 
as  a  condition  for  his  own  protection.  He 
might  be  unwilling  to  bind  himself  for  five 
years  unoonditionally^  whereby  he  might  be 
compelled  to  pay  at  the  end  of  that  time 
both  the  principal  and  interest,  and  might 
yery  prudently  say:  'Insert  a  clause  which 
requires  the  interest  to  be  paid  quarterly, 
and  which  provides  that,  if  not  so  paid,  the 
debt  is  to  become  due,  so  that,  if  not  paid, 
I  will  have  the  right  to  pay  it  or  secure 
myself.' "  Rycut  v.  Caldtoell,  106  Ky.  643, 
50  S.  W.  966,  967.  The  reasoning  of  these 
cases  applies  with  peculiar  force  to  the  sit- 
uation of  one  who  has  purchased  subject 
to  a  mortgage  which  he  has  not  assumed, 
and  especially  so  if  the  mortgagors  have 
left  the  state,  and  he  may  be  deprived  of 
their  aid  in  making  proper  defenses  to  a 
belated  claim.  When  on  the  United  States 
circuit  bench,  Mr.  Justice  Brewer  said: 
''Now,  here,  according  to  the  averments  of 
this  petition,  this  mortgage  and  this  deed 
of  trust  were  executed  at  the  same  time, 
and  to  secure  these  notes;  they  were  parts 
and  parcels  of  one  transaction,  and  are  to 
be  construed  as  one  instrument;^  and  if 
there  were  but  one  instrument,  and  that  con- 
taining a  promise  to  pay  money  at  three 
separate  times,  with  a  proviso  that,  upon  a 
failure  to  pay  the  first  sum  at  the  time 
named,  all  should  become  due,  I  cannot  see 
how,  logically,  we  can  escape  the  conclusion 
that  the  parties  have  made  an  absolute,  un- 
conditional stipulation,  operative  under  all 
circumstances  and  for  all  purposes.  I  had 
occasion  when  I  was  on  the  supreme  bench 
of  my  own  state  to  consider  this  matter  in 
two  or  three  cases,  and  that  was  the  con- 
clusion I  then  came  to,  and  it  is  unchanged. 
I  am  aware  that  Judge  Hough,  in  his  dis- 
senting opinion,  suggests  certain  contingen- 
cies in  which  the  application  of  this  rule, 
where  there  are  several  negotiable  promis- 
sory notes  secured  by  mortgages  or  deeds 
of  trust,  might  work  out  some  embarrass- 
ments; but  still  I  do  not  think  that  the 
possibility  of  such  embarrassments  can 
avoid  the  clear  force  of  the  language  the 
parties  have  used.  I  do  not  see  why  they 
cannot  make  such  a  contract,  and  if  they 
made  it,  and  its  language  is  dear,  I  do  not 
see  why  the  courts  should  not  give  force  and 
effect  to  it."  Wheeler  d  W,  Mfg,  Co,  v. 
Howard,  28  Fed.  741.  Although  the  courts 
of  some  of  the  states  and  some  of  the  Fed- 
eral courts  have  taken  a  different  view,  the 
doctrine  propounded  in  FWai  Nat,  Bank  v. 
Peck  has  been  steadily  adhered  to  by  this 
court.  It  has  been  carried  to  the  extent  of 
holding  that  a  tender  of  delinquent  taxe8, 
whose  nonpayment  constituted  the  sole 
breach  of  the  contract,  and  the  payment  of 
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all  accrued  costs,  would  not,  after  svit  bad 
been  commenced,  discharge  the  default  and 
reinstate  the  contract  as  to  notes  otherwise 
not  due  for  a  long  period  of  time.  SUmelift 
y.  Norton,  11  Kan.  218.  The  legislature  has 
not  seen  fit  to  interfere,  and  the  rule  thus 
early  announced  is  now  definitely  estab- 
lished as  a  part  of  the  law  of  this  state.  Dar- 
row  v.  BouUin,  19  Kan.  59;  if^er  v.  Orae- 
her,  19  Kan.  165;  Elhoood  v.  Wolcott,  32 
Kan.  526,  4  Pac.  1056;  Letoia  v.  Letois,  58 
Kan.  564,  50  Pac.  454;  Douthitt  v.  Farrell, 
60  Kan.  195,  56  Pac  9 ;  Kennedy  v.  Gibson, 
68  Kan.  612.  75  Pac.  1044.  At  a  date  ear- 
lier than  that  of  the  decision  in  First  Nat, 
Bank  v.  Peck  this  court  held:  "As  a  gen- 
eral rule,  when  a  statute  b^ns  to  run,  it 
continues  to  run  until  the  demand  is  barred. 
This  principle  is  laid  down  with  great  uni- 
formity in  all  the  authorities,  and  may  be 
considered  as  settled.  Undoubtedly  the 
legislature  may  prescribe  differently,  and  in 
this  state  several  exceptions  are  made,  but 
none  such  as  is  claimed  in  this  case."  Cfreen 
V.  Qohle,  7  Kan.  297,  301. 

By  applying  the  rules  recognised  in  these 
cases  to  the  facts  of  the  case  under  consid- 
eration, it  becomes  plain  that  the  demurrer 
to  the  reply  was  properly  sustained.  But 
the  defendant  claims  that  the  court  should 
have  been  guided  by  the  case  of  Douthitt  v. 
Farrell,  60  Kan.  195,  56  Pac.  9,  the  syllabus 
of  which  reads  as  follows:  "Where  a  prom- 
issory note  was  given,  by  the  terms  of  which 
the  principal  became  due  in  five  years  from 
date,  with  interest  payable  semiannually; 
and  a  real-estate  mortgage  securing  it  was 
given,  which  provided  that  upon  default  in 
payment  of  any  of  the  interest  when  due, 
and  the  taxes  on  the  mortgaged  premises 
when  due,  the  whole  indebtedness  should 
mature;  and  both  such  defaults  occurred; 
and  the  statute  of  limitations  thereupon 
commenced  to  run  against  the  indebtedness ; 
and  the  delinquent  taxes  were  thereafter 
paid  by  the  mortgage  debtor, — ^held,  that  the 
running  of  the  statute  in  his  favor  was 
ended  by  his  voluntary  correction  of  the  one 
default;  and,  although  more  than  five 
years  elapsed  from  the  occurrence  of  the  two 
defaults  mentioned,  the  cause  of  action  on 
the  note  and  mortgage  was  not  barred." 
This  decision  was  based  upon  the  case  of 
Smalley  v.  Ranken,  85  Iowa,  612,  52  N.  W. 
507.  Smalley  v.  Ranken  refers,  in  turn,  to 
Waits  V.  Creighton,  85  Iowa,  154,  52  N.  W. 
12,  and  Watts  v.  Creighton  discusses  and  ex- 
pressly rejects  the  doctrine  of  First  Nat. 
Bank  v.  Peck,  The  argument  in  the  Smal- 
ley Case  is  as  follows:  "What  did  the  par- 
ties stipulate  that  the  taxes  should  be  paid 
by  defendant  for?  To  protect  the  plaintiff 
from  the  loss  or  impairment  of  his  security. 
At  the  filing  of  the  amendment  every  right 
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of  the  plaintiff  in  this  respect  waa  fully  pro- 
tected. The  object  of  the  condition  of  the 
niortga^  was  to  enable  the  plaintiff  to  treat 
the  debt  as  due,  and  save  himself  from  loss 
because  of  the  default.  After  the  payment 
of  the  taxes,  all  such  liability  for  loss  was 
at  an  end.  His  situation  was  exactly  as  if 
there  had  been  no  default,  as  far  as  the  con- 
ditions for  forfeiture  were  concerned.  To 
justify  a  forfeiture  under  such  circum- 
stances would  work  an  injustice  that  the 
court  ought  not  to  permit."  This  reasoning 
proceeds  upon  premises  wholly  incompatible 
with  those  employed  in  the  decisions  of  this 
court  already  quoted  and  cited.  Stipula- 
tions for  the  acceleration  of  the  maturity 
of  debts  do  not  provide  penalties  or  forfeit- 
ures. "It  is  therefore  settled  by  the  over- 
whelming weight  of  authority  that  if  a  cer- 
tain sum  is  due,  and  secured  by  a  bond,  or 
bond  and  mortgage,  or  other  form  of  obli- 
gation, and  is  made  payable  at  some  future 
day  specified,  with  interest  thereon  made 
payable  during  the  interval  at  fixed  times, 
annually  or  semiannually  or  monthly,  and  a 
further  stipulation  provides  that,  in  case  de- 
fault should  occur  in  the  prompt  payment  of 
any  such  portion  of  interest  at  the  time 
agreed  upon,  then  the  entire  principal  sum 
of  the  debt  should  at  once  become  payable, 
and  payment  thereof  could  be  enforced  by 
the  creditor,  such  a  stipulation  is  not  in  the 
nature  of  a  penalty,  but  will  be  sustained  in 
equity  as  well  as  at  law.  In  exactly  the 
same  manner,  if  a  certain  sum  is  due,  and 
is  secured  by  any  form  of  instrument,  and 
is  made  payable  in  specified  instalments, 
with  interest,  at  fixed,  successive  days  in  the 
future,  and  a  further  stipulation  provides 
that,  in  case  of  a  default  in  the  prompt  pay- 
ment of  any  such  instalment  in  whole  or  in 
part  at  the  time  prescribed  therefor,  then 
the  whole  principal  sum  of  the  debt  should 
at  once  become  payable,  and  payment  there- 
of could  be  enforced  by  the  creditor,  such 
stipulation  has  nothing  in  common  with  a 
penalty,  and  is  as  valid  and  operative  in 
equity  as  at  the  law."  1  Pom.  Eq.  Jur.  2d 
ed.  §  439.  "Provisions  such  as  that  under 
eonsideration  are  not  in  the  nature  of  pen- 
alties; nor  have  they  anything  in  common 
with  forfeitures,  but  are  to  be  regarded  as 
nothing  more  than  agreements  between  the 
parties  fixing  the  time  and  the  conditions 
upon  which  the  whole  debt  may  become  due. 
Such  an  agreement  may  be  as  advantageous 
to  the  payor  as  to  the  payee.  Buchanan  v. 
Berkshire  L.  Ins.  Oo.  96  Ind.  510;  Malcolm 
V.  Alton,  49  N.  Y.  448;  1  Pom.  Eq.  Jur.  S 
439;  2  Jones,  Mortg.  S  1186."  Moore  v.  Sar- 
gent, 112  Ind.  484,  485,  14  N.  E.  466.  In- 
deed, the  supreme  court  of  Iowa  itself,  in  a 
later  case,  has  expressly  held  that  such 
stipulations  are  not  to  be  regarded  as  pro- 
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viding  for  penalties  or  forfeitures.  Swear 
ingen  y.  Lahner,  93  Iowa,  147,  26  L.  R.  A. 
765,  57  Am.  St.  Rep.  261,  61  N.  W.  431. 

But  a  more  fimdamental  consideration  is 
that  the  parties  made  the  contract,  and  the 
courts  cannot  make  another  to  take  its 
place.  Its  language  excludes  the  idea  that 
the  creditor  may  or  may  not  "treat  the  debt 
as  due."  It  becomes  due  in  fact.  If  an  elec- 
tion were  all  that  the  parties  intended, 
words  appropriate  to  that  purpose  should 
have  been  used.  "It  is  not  necessary  to  as- 
sume that  the  parties  to  such  a  contract  in- 
tended to  provide  for  none  but  wrongful  re- 
fusals to  pay  instalments.  It  might  hap- 
pen that  the  debtpr,  upon  good  grounds, 
would  afterwards  deny  his  liability  upon  the 
contract,  and  therefore  refuse  to  pay  instal- 
ments, in  which  case  the  provision  would 
serve  him  a  useful  purpose,  in  bringing  the 
question  at  issue  to  a  prompt  test,  and  not 
leave  it  entirely  with  the  creditor  to  delay 
until,  perhaps,  evidence  of  the  defense  had 
been  lost.  The  question  at  last  is  one  of 
construction  of  the  language  used,  and  that 
which  makes  it  mean  just  what  it  says  is 
not  without  reason  or  good  authority  to  sup- 
port it.  Where  the  purpose  is  only  to  give 
the  option  to  the  creditor,  language  expres- 
sive of  it  may  be  easily  inserted."  San  An- 
tonio Real  Estate  Bldg,  de  L.  Asso.  v. 
Stetoart,  94  Tex.  441,  86  Am.  St.  Rep.  864, 
868,  61  S.  W.  386.  This  distinction  was 
recognized,  and,  indeed,  controlled  the  de- 
cision, in  the  very  recent  case  of  Kennedy  v. 
Gibson,  68  Kan.  612,  75  Pac.  1044.  The 
opinion  reads:  "The  note  provided  that  a 
default  should  mature  the  entire  debt,  at  the 
option  of  the  holder,  while  the  provision  in 
the  mortgage  was  that  a  default  made  the 
whole  debt  due,  regardless  of  an  election  by 
the.  holder.  Which  of  these  provisions 
should  control  7  In  the  absence  of  an  option 
clause  in  the  note,  the  stipulation  in  the 
mortgage  would  have  operated  to  mature  the 
whole  debt  upon  a  default,  and  the  mort- 
gagors could  have  taken  advantage  of  the 
stipulation.  First  Nat,  Bank  v.  Peck,  8 
Kan.  660.  The  stipulation  in  the  note  as  to 
default,  however,  conflicts  with  that  of  the 
mortgage,  and,  of  necessity,  the  former  con- 
trols. The  note  contains  the  obligations  of 
the  mortgagors,  and  the  mortgage,  concur- 
rently executed,  is  an  incident  to  and  se- 
curity for  the  note.  The  stipulation  in  the 
note  must  therefore  prevail,  and,  unless  the 
holder  exercised  the  option  and  elected  to 
declare  the  whole  debt  due,  the  statute 
would  not  run  earlier  than  the  time  origi- 
nally fixed  for  the  maturity  of  the  note." 
Such  being  the  established  position  of  this 
court  the  Smalley  Case  must  be  eliminated 
as  a  support  for  the  conclusion  reached  in 
the  Douthitt  Case,    In  deciding  the  Douthitt 
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Case  the  court  in  effect  declared  reciprocal 
estoppels  against  the  parties.  The  debtor 
lost  the  right  to  plead  that  the  statute  was 
running  on  account  of  his  default,  and  the 
creditor  lost  the  right  to  sue  on  account  of 
the  same  default.  The  wound  was  healed 
without  a  scar.  The  condition  in  the  mort- 
gage that  the  creditor  could,  under  certain 
circumstances,  insist  upon  payment  of  the 
note  before  maturity  according  to  its  terms, 
was  restored  to  the  status  of  an  unbroken 
covenant  for  the  future  protection  of  the  in- 
debtedness secured,  and  the  indebtedness  it- 
self was  restored  to  the  status  of  an  unma- 
tured claim.  The  opinion  reads:  "We  have 
no  doubt  but  that  the  voluntary  payment  of 
the  taxes  by  the  debtor  Was  a  waiver  by  him 
of  the  conditions  under  which  the  statute  of 
limitations  was  running  in  his  favor,  and 
was  a  restoration  by  him  of  the  plaintiff  to 
the  status  of  a  holder  of  an  unmatured  in- 
debtedness." Manifestly  no  such  rehabili- 
tation of  rights  could  be  accomplished  in 
this  case.  The  last  note  had  matured  by  its 
own  terms  six  months  before  the  taxes  were 
paid.  The  plaintiff  could  not  be  reinvested 
with  the  rights  of  a  holder  of  an  unmatured 
indebtedness,  and  the  mutual  modification  of 
the  legal  relations  of  the  parties  adverted  to 
in  the  Douthitt  Case  was  impossible.  True, 
the  term  "voluntary  waiver"  is  used  in  that 
decision,  but,  as  already  observed,  the 
waiver  was  of  such  a  character  that  it  neces- 
sarily worked  a  change  in  the  rights  of  the 
opposite  party.  That  the  conduct  of  a 
single  party  to  the  contract  may  have  such 
a  far-reaching  effect,  unless  the  other 
party  has  been  influenced  in  some  manner 
by  it,  is  not  conceded  by  those  courts  which 
enforce  the  rule  of  peremptory  maturity 
adopted  in  this  state.  Thus,  in  the  case  of 
San  Antonio  Real  Estate  Bldg.  d  L.  Aaao.  v. 
Btewart,  94  Tex.  441,  86  Am.  St.  Rep.  864, 
668,  61  S.  W.  386,  it  is  said:  "It  is  not 
in  the  power  of  the  creditor,  by  his  acts 
alone,  to  change  the  rights  of  the  parties 
resulting  from  the  maturity  of  the  debt. 
But  both  parties,  by  their  joint  action,  may 
so  alter  such  rights  that  the  creditor  would 
no  longer  have  the  right  to  demand,  nor  the 
debtor  to  pay,  the  entire  indebtedness.  .  . 
While  neither  party,  by  his  separate  ac- 
tion or  nonaction,  could  impair  the  rights 
of  the  other,  each  could  waive  his  own 
rights  as  they  accrued  from  the  default  in 
payment  of  an  instalment  so  as  to  estop 
him  from  relying  upon  such  default.  To  ac- 
complish this,  it  would  only  be  necessary 
that  each  should  so  act  as  to  justify  the 
other  in  believing,  and  acting  upon  the  be- 
lief, that  the  effect  of  the  failure  to  pay  an 
instalment  was  to  be  disregarded,  and  that 
the  contract  should  stand  as  if  there  had 
been  no  default."  Likewise,  in  the  case  of 
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Moore  v.  Sargent,  112  Ind.  484,  486,  14  N. 
E.  466,  it  is  said:  "The  provision  in  the 
mortgage  for  accelerating  the  time  when  the 
whole  debt  sliould  become  due  and  collecti- 
ble did  not  make  the  maturity  of  the  debt 
evidenced  by  the  second  note  depend  upon 
the  election  of  the  mortgagee.  The  second 
note  became  absolutely  due  upon  failure  to 
pay  the  first  note  at  maturity.  According 
to  the  terms  of  the  contract,  upon  the  hap- 
pening of  that  event  the  whole  debt  became 
as  effectually  and  absolutely  due  as  if  fur- 
ther credit  had  not  been,  in  any  contingency, 
agreed  upon.  The  mortgagor  had  then  the 
right  to  pay  or  tender  the  whole  debt,  and 
by  that  means  suspend  the  accumulation 
of  interest.  The  acceptance  of  a  part  by 
the  mortgagee  did  not  defeat  the  right  of 
the  mortgagor  to  pay  or  tender  the  balance 
at  once,  nor  did  it,  without  a  new  agree- 
ment, extend  the  time  or  prevent  the  former 
from  enforcing  payment  of  what  remained 
unpaid.  .  .  .  Under  a  provision  which 
gives  the  creditor  the  exclusive  right  to 
elect,  within  a  time  fixed,  whether  or  not 
he  will  treat  the  whole  debt  as  due  in  case 
the  debtor  makes  default  in  paying  interest, 
it  may  well  be  that  the  unconditional  ac- 
ceptance of  interest  by  the  creditor,  af*^*»r 
the  expiration  of  the  time,  without  notice 
of  the  election,  would  waive  the  default.  2 
Jones,  IMortg.  §  1186.  Or  if  the  default  was 
induced  by  the  fraudulent  or  inequitable 
conduct  of  the  creditor,  or  by  any  agree- 
ment or  promise  upon  which  the  debtor 
might  rely  which  operated  to  mislead  or 
throw  the  debtor  off  his  guard,  a  court  of 
equity  would  interfere  to  stay  proceedings, 
or  the  action  might  be  abated  upon  the  facts 
being  properly  pleaded." 

But  under  either  theory  the  judgment  of 
the  district  court  in  this  case  was  correct, 
because  the  condition  in  the  mortgage  now 
in  controversy  had  spent  its  force  when  the 
taxes  were  paid.  No  acceleration  of  the 
maturity  of  the  notes  secured  could  occur  by 
virtue  of  it.  Failure  to  comply  with  it 
could  not  start  the  running  of  the  statute, 
and  a  payment  of  taxes  could  not  stop  the 
statute  from  running.  No  rights  could  be 
gained  or  lost  on  account  of  the  stipulation. 
On  February  18,  1896,  a  cause  of  action  ac- 
crued in  plaintiff's  favor,  and  the  statute  of 
limitations  then  commenced  to  run  against 
it.  From  February  18,  1896,  until  the  notes 
matured  by  their  terms,  the  plaintiff  had 
an  indisputable  right  to  bring  suit  upon 
them,  and  during  all  that  time  the  statute 
of  limitations  continued  to  run.  After  the 
notes  matured  by  their  terms,  the  isause  of 
action  continued  to  exist,  unimpaired,  and 
the  statute  continued  to  run.  The  payment 
of  taxes  on  August  21,  1899,  could  not  pre- 
vent suit  on  the  notes,  and  hence  could  not 
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suspend  the  operation  of  the  statute,  and  it 
flontinued  to  run  after  that  date  as  hefore. 
Such  having  been  the  condition  of  affairs  for 
more  than  five  years  before  suit  was  com- 
menced, the  right  to  recover  was  then 
barred.  The  taxes  were  paid  by  one  who  bore 
no  privity  to  the  debt,  and  owed  the  mort- 
gagee no  duty  concerning  it.  His  conduct 
implied  no  recognition  either  of  the  exist- 
ence of  the  notes  or  of  the  right  to  enforce 


them.  It  was  entirely  independent  of,  and 
unrelated  to,  any  cause  of  action  the  plain- 
tiff might  have.  It  had  and  could  have  no 
effect  whatever  upon  the  conduct  or  rights 
of  the  mortgagee,  and  waiver  cannot  be  pred- 
icated upon  it. 

The  judgment  of  the  District  Court  ia  af- 
firmed. 

All  the  Justices  concur. 


IOWA  SUPREME  COURT. 


Evalyn  ALLEN,  Appt., 

V, 

NORTH  DES  MOINES  METHODIST  EPIS- 
COPAL CHURCH  et  al. 


i. 


.lowm.. 


.) 


1.  In  tke  absence  of  frand,  a  ereditor 
of  a  relivlon«  corporation  "hmm  no 
rlirlit  to  enforce  l&i«  claim  against  prop- 
erty formerly  belonging  to  It  after  It  has  been 
sold  on  mortgage  foreclosare,  the  corporation 
dissolved,  a  new  corporation  organized  out  of 
the  old  members  and  new  ones,  and  the 
property  bought  from  the  purchases  at  the 


foreclosure  sale,  although  the  new  corpora- 
tion proceeds  to  carry  on  the  work  of  the 
old  one  at  the  old  location,  and  maintains 
the  same  relation  as  the  old  one  to  the  gen- 
eral religious  denomination. 

2.  A  creditor  of  a  religions  corpora- 
tion has  no  right  of  action  against  the  In- 
dividual members  of  it  as  such. 

8.  A  rellgrions  corporation  Is  not 
bonnd  by  tbe  act  of  Its  mlniater  In 
making  use  of  the  membership  roll  of  a  for- 
mer corporation,  the  title  to  whose  property 
it  acquired  through  a  foreclosure  sale,  so  as 
to  make  such  act  significant  upon  the  ques- 
tion of  the  Identity  of  the  two  corporations. 

4.    Refuaal  to  grrant  leave  to  amend  tbe 


Nora. — LidbiUty  of  member  of  reUgious  society 
for  iU  debt: 
L  Beope,  255. 
II.  Sorly  rule  in  M<uaaokm9ett8,  Ootmeotiout, 

and  Maine,  255. 
ni.  Incorporated  »ooietiea,  256. 
IV.  C/niftcorporaeed  »oeietles,  257. 
v.  Re^unU,  258. 

L  Soope, 

This  note  is  confined  to  a  consideration  of 
those  cases  In  which  the  liability  of  the  mem- 
bers of  a  religious  society  for  Its  debts  as  mem- 
bers merely  is  decided,  and  does  not  include 
cases  in  which  the  members  whom  it  is  attempt- 
ed to  hold  liable  acted  as  officers  of  the  church, 
or  in  some  representative  capacity,  as  that  of 
deacons,  vestrymen,  members  of  building  com- 
mittees, etc. 

II.  Sarlp  rule  in  Massachusetts,   Connecticut, 
and  Maine. 

The  early  cases  and  diota  on  this  subject  in 
Massachusetts,  Connecticut,  and  Maine  have 
been  placed  in  a  division  by  themselves  because 
of  the  existence  of  the  parish  system  in  those 
states,  and  the  peculiar  character  of  these  ec- 
clesiastical societies  before  the  adoption  of  mod- 
ern constitutions.  They  were  neither  private 
corporations,  nor  yet  mere  voluntary,  unincor- 
porated associations,  but  were  in  fact  munici- 
pal and  public  corporations,  the  parishes  being 
originally  coextensive  and  identical  with  the 
several  towns,  which  at  first  exercised  parochi- 
al powers;  and,  when  in  some  instances  the 
parishes  became  separate  communities,  they 
still  retained  their  public  and  political  charac- 
ter. They  embraced  substantially  all  the  per- 
sons residing  within  their  territorial  limits, 
and  no  act  was  necessary  to  constitute  member- 
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ship.  It  followed  residence  within  the  limits 
of  the  parish  as  a  matter  of  course.  To  sup- 
port and  maintain  religious  ihstructlpn  and 
worship  through  the  agency  of  religious  socie- 
ties was  a  public  duty  enjoined  by  law.  By 
immemorial  usage  the  inhabitants  of  a  town 
had  been  held  liable  for  its  debts ;  and  It  is  said 
in  Richardson  v.  Butterfleld,  6  Gush.  191,  that 
it  was  probably  this  strong  resemblance  be- 
tween towns  and  parishes  as  to  the  locality  of 
members  and  the  general  features  of  their  or- 
ganization that  led  to  the  application  of  a  simi- 
lar rule  to  members  of  parishes.  Tae  court  in 
this  case  added  that  now  the  fact  of  residency 
within  the  territorial  limits  of  a  parish  no  long- 
er constitutes  membership  thereof,  and  that 
territorial  parishes  are  now  to  all  intents  and 
purposes,  as  regards  their  relation  to  their 
members,  as  much  close  or  exclusive  corpora- 
tions as  poll-parishes,  or  Incorporated  societlea 
The  law  now  makes  no  compulsory  provision 
for  the  support  of  ecclesiastical  societies,  and 
no  person  can  become  a  member  of  such  a  soci- 
ety until  he  has  voluntarily  united  with  it. 
These  societies,  therefore,  seem  now  to  differ  in 
no  way,  so  far  as  the  rights  and  liabilities  of 
their  members  are  concerned,  from  any  other 
associations  or  corporations. 

In  Massachusetts  and  Connecticut  this  early 
rule  has  been  repudiated,  but  in  Maine  the 
question  seems  not  to  have  come  before  the 
courts  in  recent  years. 

The  property  of  an  individual  member  of  a 
territorial  parish  may  be  taken  to  satisfy  an 
execution  against  the  parish ;  but  such  an  exe- 
cution cannot  be  levied  on  the  property  of  one 
who  has  ceased  to  be  a  member  of  the  parish  be- 
fore the  levy,  although  he  was  a  member  when 
Judgment  was  recovered.  Chase  v.  Merrimack 
Bank,  19  Pick.  564,  31  Am.  Dec.  163. 

So,  execution  against  a  parish  for  the  cost 
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eomplalnt  so  as  to  set  up  a  new  lasue, 
after' the  introdactlon  of  the  evidence,  Is  not 
reylewable  on  appeal. 

(March  10,  1906.) 

APPEAL  by  complainant  from  a  decree  of 
the  District  Court  for  Polk  County  dis- 
missing a  bill  filed  to  subject  certain  real 
estate  to  the  lien  of  a  judgment  which  com- 
plainant held  against  the  Prospect  Park 
Methodist  Episcopal  Church.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  'William  M.  TXTileoxea  and 
Bowea  ft  Brockett  for  appellant. 

Messrs,  8.  F.  Prouty,  W.  L.  8mith»  and 
E.  D.  Samson,  for  appellees: 

The  question  whether  or  not  a  new  corpo- 


nution  has  been  created,  or  an  old  one  con- 
tinued, is  a  question  of  intent. 

1  Thomp.  Corp.  1895  ed.  p.  256;  BeUowft 
V.  Eallowell  de  A.  Bank,  2  Mason,  31,  Fed. 
Cas.  No.  1,279. 

The  North  Des  Moines  corporation,  being 
a  separate  and  distinct  corporation,  cannot 
be  held  liable  for  the  debts  of  the  Prospect 
Park  corporation,  unless  it  is  pleaded  and 
proved  that  it  received  from  the  older 
cofporation,  or  from  other  sources,  assets 
belonging  to  the  Prospect  Park  corporation. 

1  Thomp.  Corp.  S  263;  Beach,  Corp.  § 
796;  Austin  v.  Tecumseh  Nat.  Bank,  49  Neb. 
412,  35  L.  R.  A.  444,  59  Am.  St.  Rep.  543, 
68  N.  W.  628;  Hopper  v.  Moore,  42  Iowa, 
565;  Teaas  State  Fair  d  D,  Exposition  Asso, 
V.  Caruthers,  8  Tex.  Civ.  App.  474,  29  S.  W. 


of  repairs  on  its  meetinghonse  cannot  be  levied 
on  the  property  of  a  member  who  has  with- 
drawn from  the  parish,  but  only  on  the  prop- 
erty of  those  who  are  members  at  the  time  of 
the  rendition  of  the  judgment,  or  at  most  at 
the  commencement  of  the  action.  Fernald  v. 
Lewis,  6  Me.  264.  The  court  refers  to  the  fact 
that  at  common  law  corporators  are  not  an- 
swerable in  their  persons  or  their  private  prop- 
erty for  the  debts  or  liabilities  of  the  corpora- 
tion, but  says  that,  "by  the  usage  and  practice — 
for  it  does  not  seem  to  have  any  other  founda- 
tion— of  Massachusetts  and  Maine,  the  case  of 
towns  aod  parishes  forms  an  exception  to  this 
principle." 

And  4n  5  Dane's  Abridgment,  158,  it  is  said 
that,  to  the  principle  that  an  individual  mem- 
ber of  an  aggregate  corporation  is  not  liable 
for  debts  or  demands  against  it,  towns  or 
parishes  in  Massachusetts  are,  by  immemorial 
usage,  an  exception,  for  on  an  execution  against 
one  of  them  the  body  or  estate  of  any  inhabit- 
ant may  be  taken  to  satisfy  it,  and  he  has  his 
remedy  over  against  the  corporation. 

Bcclesiastical  societies  incorporated  before 
the  adoption  of  the  Connecticut  Constitution 
stood  upon  the  same  footing  with  respect  to  the 
liability  of  their  members  for  debts  as  towns, 
school  societies,  cities,  etc.  Dictum  in  McLoud 
v.  Selby,  10  Conn.  395,  27  Am.  Dec.  689. 

It  is  also  said,  obiter,  in  Beardsley  v.  Smith, 
16  Conn.  868,  41  Am.  Dec.  148,  that  thereto- 
fore it  had  not  been  doubted  that  the  inhabit- 
ants of  located  ecclesiastical  societies  were  in- 
dividually liable  for  debts  of  the  society. 

And  in  a  case  where  the  property  of  the  mem- 
ber of  an  ecclesiastical  society  was  taken  by 
distress  for  the  payment  of  a  tax  levied  against 
the  society,  and  in  which  it  was  contended  that 
the  property  of  a  member  could  not  be  taken 
for  the  debt  of  the  society,  the  court  said  that, 
if  the  tax  was  properly  laid,  he  could  not  see 
but  that  the  distress  was  warranted,  reason- 
ing by  analogy  from  the  practice  of  New  Eng- 
land to  hold  the  inhabitants  of  a  town  liable 
for  the  town's  debts,  which  practice  also  ob- 
tained in  Bngland.  But  it  was  held  that  the 
tax  was  illegal  because  the  society  was  exempt. 
Atwater  v.  Woodbrldge,  6  Conn.  227,  16  Am. 
D9C  46. 

III.  Inoorporated  societies. 

The  members  of  a  religious  corporation  are 
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not  individually  liable,  as  such,  to  a  creditor 
of  the  corporation.  Allkn  v.  Nobth  Dbs 
MoiKBS  M.  E.  Chubch. 

The  property  of  a  member  of  an  Incorporated 
religious  society  organized  by  voluntary  associ- 
ation, having  no  territorial  limits,  cannot  be 
seized  on  execution  against  the  society  itself 
for  debt.  Blchardson  v.  Butterfleld,  6  Cush. 
191. 

A  debt  against  a  voluntary  religious  corpora- 
tion without  local  limits  cannot  be  enforced  by 
levying  an  execution  against  the  corporation 
upon  the  private  property  of  one  of  its  members. 
Jewett  V.  Thames  Bank,  16  Conn.  610.  The 
court  said  in  this  case  that,  although  this 
society  was  without  a  special  charter,  it  was 
essentially  incorporated  by  virtue  of  the  stat- 
ute relating  to  religious  societies  and  congre- 
gations. 

But  persons  who  were  members  of  a  reli- 
gious corporation  at  the  time  of  the  death  of 
its  minister  are  individually  liable  to  his  estate 
for  arrears  of  salary  due  him,  where  at  that 
time  there  existed  a  fund  which  had  been 
raised  by  the  society  for  the  support  of  the 
minister,  sufficient  to  pay  the  indebtedness,  and 
this  money  passed  into  the  hands  of  the  mem- 
bers, who  formed  a  new  society,  and,  instead 
of  appropriating  the  fund  to  the  payment  of 
the  former  minister's  salary,  as  was  their  duty, 
permitted  it  to  be  wasted  or  used  for  other 
purposes.  Bigelow  v.  Congregational  Soc.  11 
Vt.  283.  The  court  in  this  case  says,  however, 
that  the  individuals  composing  the  society  were 
not  personally  liable,  unless  they  had  made 
themselves  so  by  some  act  or  default,  and  that 
an  execution  against  the  society  for  the  debt 
■  could  not  be  levied  on  the  separate  property  of 
the  individual  members.  A  receiver  was  ap- 
pointed to  collect  whatever  might  remain  of  the 
fund,  and  apply  the  same,  and  the  case  was  re- 
ferred, to  a  master  to  ascertain  the  situation  of 
the  fund  at  the  time  of  the  death  of  the  minis- 
ter, and  who  were  members  of  the  society  at 
that  time.  The  master's  report  was  excepted 
to,  and  the  matter  again  came  before  the  chan- 
cellor, who  overruled  the  exceptions,  and  de 
creed  that  certain  individuals  found  to  have 
been  members  of  the  society  at  the  death  of  the 
minister  should  pay  to  the  clerk  the  amount 
found  due,  with  costs,  and  this  decree  was  af- 
firmed in  15  Vt.  370. 


1006. 
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48;  National  Foundry  d  Pipe  Works  v. 
OoofUo  City  Water  Supply  Go,  106  Wis.  48, 
81  N.  W.  125. 

"WeaTer,  J.,  delivered  tjie  opinion  of  the 
oourt: 

Briefly  stated,  the  plaintiff  claims  that 
in  the  year  1887  the  defendant  was  in- 
corporated for  religious  purposes  under  the 
laws  of  this  state,  and  assumed  the  name  of 
Prospect  Park  Methodi»t  Episcopal  Churdi, 
and  that  thereafter,  by  proper  proceedings, 
the  name  of  the  corporation  was  changed  to 
North  Des  Moines  Methodist  Episcopal 
Church.  It  is  further  alleged  that  prior  to 
the  beginning  of  this  action  plaintiff  ob- 
tained a  judgment  against  the  corporation  in 
the  district  court  of  Polk  county,  Iowa,  un- 


der the  name  of  Prospect  Park  Methodist 
Episcopal  Church,  which  judgment  is  still 
unpaid,  and  that  since  the  change  in  the 
name  of  the  organization  it  has  become  the 
owner  of  certain  real  estate  upon  which  the 
plaintiff  asks  to  have  the  lien  of  such  judg- 
ment established  and  confirmed.  By  a 
second  count  of  her  petition  the  plaintiff 
alleges  that  the  present  church  organization 
is  identical  with  the  one  against  which  she 
obtained  judgment,  and  that  the  change  in 
its  name  and  designation  was  a  fraudulent 
scheme  or  device  to  hinder  and  delay  its 
creditors.  The  defendants  admit  that  the 
North  Des  Moines  Methodist  Episcopal 
Church  is  a  corporation,  and  owns  the  real 
estate  above  referred  to,  but  deny  that  said 
corporation  is  identical  with  the  Prospect 


lY.  Unlnoorporated  societies. 

Members  of  a  voluntary  unincorporated  re- 
ligious association  are  not  individually  liable 
for  its  debts,  unless  they  authorized  the  in- 
curring of  the  obligation,  or  subsequently  rati- 
fied the  same.  First  Nat.  Bank  v.  Rector,  59 
Neb.  77.  80  N.  W.  269. 

And  it  is  said  obiter,  in  Devoss  v.  Oray,  22 
Ohio  St.  159,  that  a  member  of  an  unincorpo- 
rated religious  society  cannot  be  held  personal- 
ly responsible  for  the  debts  of  the  society,  un- 
less It  be  shown  that  he  in  some  way  sanctioned 
or  acquiesced  la  their  creation. 

This  statement  was  quoted  with  approval  in 
Males  V.  Murray,  7  Ohio  N.  P.  614,  Affirmed 
in  2.3  Ohio  C.  C.  396,  although  the  point  was 
not  directly  involved  in  the  case. 

Members  of  an  unincorporated  religious  socie- 
ty, who  participated  in  a  business  meeting  at 
which  it  was  agreed  to  employ  a  pastor  at  a 
certain  salary,  are  not  liable  to  him  individual- 
ly for  arrears  of  his  salary ;  and  such  contract 
of  employment  created  at  most  an  obligation, 
if  any,  upon  such  members  to  pay  their  ap- 
portlonal  share  only  of  such  expense,  where  the 
pastor  accepted  his  position  with  full  knowl- 
edge that  a  fund  to  pay  his  salary  would  be 
raised  by  voluntary  contribution  of  the  mem- 
bers, to  which  alone  he  could  look  for  compen- 
patlon.  Riffe  v.  Proctor,  99  Mo.  App.  601,  74 
8.  W.  409. 

But  members  of  an  unincorporated  religious 
society,  who  were  actively  instrumental  in  in- 
currlnir  liabilities  for  it,  are  liable  either  as 
principals  or  agents  having  no  legal  principal 
behind  them ;  members  of  the  society  who  ei- 
ther authorized  or  ratified  the  transactions  are 
also  liable,  while  those  who  did  not  are  exempt 
from  liability.  Clark  v.  O'Rourke,  111  Mich. 
108,  66  Am.  St.  Rep.  389,  69  N.  W.  147. 

And  In  Burton  v.  Qrand  Rapids  School  Fur- 
niture Co.  10  Tex.  Civ.  App.  271,  31  S.  W.  91, 
it  is  also  said,  obiter,  that  in  case  of  a  debt 
against  an  unincorporated  religious  society  the 
members  who  incurred  the  liability,  assented 
to  it,  or  subsequently  ratified  It,  became  per- 
sonally liable. 

So  members  of  an  unincorporated  religious 
association,  governed  in  their  secular  affairs 
by  a  priest  and  trustees  having  power  to  incur 
debts  for  the  association,  who,  through  such 
agents,  stated  an  account  with  their  priest  for 
money  advanced  to  build  a  church  and  for  ar- 
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rears  of  salary,  and  who  agreed  in  writing, 
jointly  and  severally  acting  by  their  trustees 
and  agents,  to  pay  such  sum,  are  individually 
liable  for  the  indebtedness.  Sheehy  v.  Blake, 
72  Wis.  411,  89  N.  W.  479,  Affirmed  in  77  Wis. 
401,  9  L.  R.  A.  564,  46  N.  W.  537.  But  the 
court  stated  explicitly  that  this  responsibility 
does  not  rest  upon  the  mere  fact  that  the  de- 
fendants were  members  of  the  association  when 
the  debt  was  incurred,  but  upon  the  ground 
that  they  approved  of,  or  participated  in,  con- 
tracting it,  and  subsequently  assumed  and 
agreed  to  pay  it  through  their  authorized 
agents. 

A  member  of  an  unincorporated  religious 
society,  who  purchases  an  obligation  against 
the  society  contracted  while  he  was  a  member, 
and  who  Is  still  a  member  at  the  time  the  action 
is  brought,  cannot  recover  a  personal  judgment 
against  the  other  members  of  the  society. 
German  Roman  Catholic  Church  v.  Kaus,  6 
Ohio  Dec.  Reprint,  1028.  The  court  refers  to 
the  fact  that  the  supreme  court  of  the  state  has 
decided  that  members  of  such  a  society,  who 
personally  participate  in  creating  a  debt,  may 
be  held  liable  personally  therefor.  The  evi- 
dence in  this  case  tended  to  show  that  the  per- 
sons against  whom  the  judgment  was  sought 
had  participated  actively  in  the  borrowing  of 
the  money,  but,  l)ecause  the  party  suing  on  the 
claim  was  also  a  member.  It  was  held  that  he 
could  not  recover.-  His  remedy  was  held  to  be 
in  equity  against  the  property  of  the  society. 

A  member  of  an  unincorporated  religious 
society,  who  brings  an  action  against  the  other 
members  of  the  society  on  a  promissory  note 
which  declares  on  its  face  that  all  the  proper- 
ty of  the  church  Is  held  for  the  payment  there- 
of, Is  not  entitled  to  a  personal  judgment 
against  the  members ;  but,  inasmuch  as  he  was 
a  member  of  the  society,  and  must  have  received 
some  part  of  the  benefit  arising  from  the  money 
loaned,  there  should  be  an  accounting  in  order 
to  determine  who  are  the  members  and  what 
proportion  of  the  amount  loaned  the  members 
other  than  himself  must  pay.  Meyer  v.  LIp- 
skl,  8  Ohio  S.  &  C.  P.  Dec.  584,  7  Ohio  N.  P. 
366. 

In  Georgia  it  has  been  held  that  the  members 
of  an  unincorporated  religious  society  are  lia- 
ble on  its  contracts  as  Joint  promisors  or 
partners.  Thurmond  v.  Cedar  Spring  Baptist 
Church,  110  Ga.  816,  86  S.  E.  221. 

And  in  another  Georgia  case, — Wilkins  v.  St 
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Park  Methodist  Episcopal  Church ,  or  is  in 
any  way  responsible  for  the  debts  of  such 
church.  They  deny  all  allegations  of  fraud. 
It  is  also  alleged  that  the  organization 
known  as  the  Prospect  Park  Church  became 
indebted  beyond  its  ability  to  pay,  and  its 
church  property,  which  is  the  property  now 
owned  by  the  defendants,  was  sold  under 
foreclosure  of  mortgage,  and  the  title 
wholly  lost;  that  in  such  condition  it  was 
impossible  to  obtain  contributions  for  the 
support  of  the  society,  or  to  purchase  or 
erect  p.  new  building,  and  the  corporation 
and  society  were  disbanded.  Under  these 
circumstances  it  is  said  the  North  Des 
Moines  Methodist  Episcopal  Church  was 
organized,  and  an  incorporation  effected  as 
a  new  and  independent  body  having  no  con- 
nection with  or  responsibility  for  the  debts 
of  the  old  organization. 

From  this  outline  of  the  issues  it  will  be 
readily  seen  that  the  one  question  to  be 
considered  is  whether  the  reorganized  North 
Des  Moines  Church  is  a  mere  continuation 
of  the  old  corporation  under  a  new  name,  or 
is  a  new  corporation,  which  is  under  no 
legal  liability  for  the  debts  of  its  predeces- 
sor. That  the  members,  or  some  of  the  mem- 
bers, of  an  insolvent  or  dormant  corpora- 
tion may  organize  a  new  corporation  for  the 
promotion  of  the  same  purposed  to  which 
the  old  one  is  dedicated  without  becoming 
chargeable  with  its  debts  or  obligations  is 
too  well  settled  for  dispute.  On  the  other 
hand,  it  is  equally  well  settled  that  the 
mere  change  in  the  name  of  a  corporation 
has  no  effect  upon  its  legal  status,  or  upon 
the  rights  of  creditors.  Among  corporations 
organized  for  business  purposes  it  has  been, 
and  still  is,  a  matter  of  most  frequent  oc- 
currence that  in  the  initial  struggle  for  ex- 
istence they  become  hopelessly  insolvent. 
Under  such  circumstances,  the  organization 
of  a  new  corporation  to  build,  if  possible,  a 
successful  business  on  the  ruins  of  the  old  is 
entirely  legitimate,  whether  considered  as  a 


proposition  of  law  or  of  morals.  The  fact 
that  the  new  organization  embraces  the  old 
membership  is  immaterial,  and  in  itself  af- 
fords no  reason  why  it  should  be  held  liable 
for  the  debts  of  .the  old  corporation.  True, 
the  courts  will  watch  such  reorganization 
with  care,  that  no  fraud  be  accomplished, 
and  to  that  end  will  insist  that  there  shall 
be  a  bona  fide  intention  to  make  a  new  and 
independent  organization,  and  that  it  shall 
not  take  over,  absorb,  or  convert  to  its  use. 
the  property  or  assets  of  the  old  corporation 
to  the  prejudice  of  its  creditors.  There 
must  be  something  more  than  a  mere  succes- 
sion in  business  to  charge  the  successor  with 
the  debts  or  delinquencies  of  the  party  suc- 
ceeded. Hopper  v.  Moore,  42  Iowa,  563; 
Wyman  v.  Halloicell  d  A.  Bank,  14  Mass. 
58,  7  Am.  Dec.  194;  National  Foundry  d 
Pipe  Works  v.  Oconto  City  Water  Supply 
Co.  106  Wis.  48,  81  N.  W.  126;  Memphis 
Water  Co.  v.  Magena,  15  Lea,  37;  Tewas 
State  Fair  d  D.  Exposition  Asso.  v. 
Caruthers,  8  Tex.  Civ.  App.  474,  29  S.  W. 
48.  The  legal  identity  of  the  new  corpora- 
tion with  the  old  ordinarily  depends  upon 
the  intention  of  the  incorporators.  1 
Thomp.  Corp.  256 ;  Miller  v.  English,  21  N. 
J.  L.  317;  First  Soc.^of  M.  E.  Church  v. 
Brownell,  6  Hun,  464*;  2  Morawetz,  Priv. 
Corp.  §  812. 

There  can  be  no  doubt  in  the  present  case 
that  the  incorporators  of  the  North  Des 
Moines  Church  intended  to  create  a  new  and 
independent  organization,  which  should  not 
be  chargeable  with  the  debts. of  the  Prospect 
Park  Church.  Their  legal  right  to  perfect 
such  an  organization  is  also  clear.  If,  then, 
their  organization  was  m  regular  statutory 
form,  and  no  fraud  was  practised  upon  the 
plaintiff  as  a  creditor  of  the  old  corporation, 
the  conclusion  of  the  trial  court  must  be  up- 
held as  correct.  No  question  has  been  raised 
as  to  the  formal  or  statutory  sufficiency  of 
the  methods  pursued,  and  we  shall  therefore 
confine  our  inquiry  to  the  question  of  fraud. 


Mark's  Church,  52  Ga.  351,— where  It  was  held 
that  a  suit  SKalnst  an  unincorporated  relij^ious 
association  could  oot  be  maintained,  the  court 
said  that,  had  all  its  members  been  served,  they 
might  have  been  charged  as  Joint  promisors  or 
partners. 

Bisumi. 
It  would  seem  that  the  liability  of  a  member 
of  a  religious  association  for  its  debts  should 
be  the  same  as  that  of  a  member  of  any  other 
corporation  or  association,  and  the  majority  of 
the  decisions,  which  are  not  numerous,  are  de- 
cided on  this  theory.  If  the  society  is  incorpo- 
rated, the  members  cannot  be  held  liable  indi- 
vidually. If  it  Is  not  incorporated,  the  general 
rule  is  that  the  members  can  be  held  liable  only 
when  they  have  in  some  way  been  Instrumental 
in  creating  the  debt,  or  have  ratified  it  after- 
ward. In  Georgia,  however,  the  rule  seems  to 
be  different,  as  It  is  there  held  that  the  mem- 
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bers  of  an  unincorporated  religious  society  are 
liable  on  its  contracts  as  joint  promisors  or 
partners.  But  it  has  been  frequently  declared 
by  the  courts  that  a  partnership  is  an  associ- 
ation of  persons  formed  to  carry  out  some  un- 
dertaking from  which  it  is  expected  to  make  a 
profit,  and  that  any  association  from  which  the 
element  of  profit  is  absent  cannot  be  consid- 
ered a  partnership. 

In  some  of  the  New  England  states,  also,  the 
members  of  a  religious  society  have  been  held 
liable  for  Its  debts,  but  this  liability  is  the  re- 
sult of  the  peculiar  character  of  such  associ- 
ations, and  the  peculiar  relation  of  the  members 
to  them,  as  shown  in  division  II.  The  early 
oases  that  declare  this  liability  are  now  of 
but  little  value,  aside  from  their  historical  in- 
terest, since,  with  the  passing  of  the  parish 
system,  the  reason  for  holding  individual  mem- 
bers liable  also  passed  away.  F.  H.  h. 
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The  Prospect  Park  Church  was  organized 
and  incorporated  in  the  year  1887,  and  ob- 
tained title  to  the  tract  of  land  mentioned 
in  the  pleadings.  Encouraged  by  persons  in- 
terested in  the  values  of  residence'property 
in  that  neighborhood,  and  relying  upon  sub- 
scriptions and  promises  which  eventually 
proved  valueless,  it  erected  a  church  build- 
ing out  of  proportion  to  its  financial  ability, 
and  incurred  expenses  beyond  its  power  to 
meet.  The  property  was  heavily  mortgaged, 
and  this  burden,  with  others  incident  to  the 
mismanagement  or  misfortune  attending  the 
first  years  of  the  society's  existence,  proved 
too  great  to  be  removed  or  successfully  car- 
ried. In  the  year  1899  the  mortgage  was 
foreclosed  for  something  more  than  $5,000, 
and,  the  property  having  been  sold,  and  not 
redeemed,  the  purchaser  took  a  sheriff's 
deed.  The  record  discloses  no  fact  or  cir- 
cumstance indicating  that  the  foreclosure 
was  a  collusive  transaction,  or  that  the  cor- 
poration had  any  agreement,  express  or 
implied,  with  the  mortgagee,  for  the  repur- 
chase of  the  property.  The  loss  of  the  title 
left  the  society  wholly  without  assets.  Cor- 
porations of  this  character  issue  no  stock, 
and  are  wholly  without  power  or  authority 
to  levy  assessments  upon,  or  enforce  contri- 
butions from,  their  members.  As  is  quite 
sure  to  be  the  ease  in  organizations  which 
depend  solely  upon  voluntary  good- will  of- 
ferings for  iiicome  and  support,  an  excessive 
indebtedness  proved  an  insurmountable  ob- 
stacle to  prosperity  and  growth.  At  the  end 
of  some  thirteen  years'  effort,  the  society 
found  itself  without  a  church  building,  and 
without  means  or  ability  to  obtain  another, 
or  to  pay  its  outstanding  obligations.  Its 
assets  had  been  wholly  eliminated.  It  had 
neither  property,  money,  nor  franchises 
which  oreditora  could  subject  to  their 
claims.  There  is  nothing  to  indicate  that 
its  members  had  not  contributed  to  the  full 
extent  of  their  ability  and  duty  under  the 
circumstances.  Its  corporate  organization 
even  had  ceased  to  be  available  for  the 
society's  future  needs,  because  the  existence 
of  its  indebtedness  and  the  discredit  attach- 
ing to  its  failures  in  the  past  were  quite 
sure  to  paralyze  every  effort  to  enlist  the 
help,  support,  and  sympathy  which  were  es- 
sential to  success.  Under  this  stress,  it  was 
determined  to  disband  the  old  organization, 
and  from  its  membership,  with  such  others 
as  could  be  induced  to  co-operate,  endeavor 
to  create  a  new  one.  This  was  done.  The 
new  organization  was  made  up  largely  from 
the  old  members,  but  with  a  new  list  of  of- 
ficials, and  incorporated  as  the  North  Des 
Moines  Methodist  Episcopal  Church.  The 
owner  of  the  church  property  under  the 
sheriff's  deed,  finding  it  no  doubt  an  un- 
desirable and  profitless  asset,  consented  to 
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sell  it  for  less  than  one  half  the  mortgage 
debt  for  which  it  had  been  sold,  and  the  new 
corporation  purchased  it,  and  now  holds  the 
title.  It  is  against  this  property  that  the 
plaintiff  now  seeks  to  enforce  her  judgment. 
In  none  of  the  circumstances  of  the  case  do 
we  discover  anything  on  which  a  charge  of 
fraud  may  be  justly  predicated.  It  is  true, 
we  have  said  the  new  church  is  principally 
made  up  from  the  membership  of  the  old; 
that  it  is  affiliated  with  the  same  confer- 
ence, acknowledges  the  same  ecclesiastical 
authority,  professes  the  same  faith,  occupies 
the  same  locality,  and  pursues  the  same  gen- 
eral policy;  but  these  do  not  constitute  cor- 
porate identity.  Had  tlie  North  Des  Moines 
Church  taken  over  any  property  or  valuable 
thing  which  the  plaintiff  was  entitled  in 
law  or  equity  to  subject  to  her  claim,  a 
different  question  would  arise.  But  even 
then  her  remedy  would  be  confined  to  a  sub- 
jection of  such  property  to  the  payment  of 
her  judgment.  In  other  words,  the  new  cor- 
poration would  not  ordinarily  be  chargeable 
as  her  debtor,  but  as  a  trustee,  liable  to  ac- 
count for  such  assets  of  the  old  corporation 
as  it  may  have  received.  2  Morawetz,  Priv. 
Corp.  §  811;  Marshall  v.  Western  North 
Carolina  R,  Co.  92  N.  C.  322;  Bruffett  v. 
Great  Western  R.  Co.  25  111.  353;  Donnally 
V.  Hearndon,  41  W.  Va.  619,  23  8.  E.  646; 
1  Thomp.  Corp.  §  263.  Plaintiff  is  not  the 
creditor  of  the  members.  She  has  not,  and 
never  has  had,  a  right  of  action  against 
them  as  such.  The  only  duty  owed  to  her 
by  the  individual  members  was  the  moral 
duty  to  use  all  reasonable  effort  by  their 
own  contributions,  and  by  such  assistance  as 
might  properly  be  obtained  from  others,  to 
maintain  the  solvency  of  the  corporation. 
There  is  nothing  before  us  to  show  that  this 
full  measure  of  duty  was  not  performed, 
while  the  proved  fact  that  the  church  strug- 
gled with  its  difficulties  for  so  many  years 
before  surrendering  to  the  inevitable  affords 
some  presumption  that  its  members  were 
not  unmindful  of  their  obligations. 

It  is  suggested  in  argument  that  some  few 
articles  of  furniture  and  miscellaneous  sup- 
plies belonging  to  the  old  church  went  into 
the  possession  of  the  appellee.  It  is  true  the 
evidence  indicates  that  a  portable  organ, 
which  was  placed  in  the  church  before  the 
foreclosure,  .has  remained  there,  and  that 
the  pastor  makes  use  of  the  original  mem- 
bership roll.  As  to  the  first  item,  we  can 
only  say  that,  if  such  property  was  liable 
to  seizure  and  sale  upon  the  plaintiff's  judg- 
ment, it  may  still  be  reached  in  the  hands 
of  the  appellee ;  but  no  such  relief  is  sought 
in  this  proceeding.  Of  the  other  matter,  it 
may  be  said  that  the  pastor  is  not  an  officer 
of  the  corporation,  and  it  is  not  bound  by 
his  act  in  the  premises.     Moreover,  it  ap- 
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pears  that  under  the  rules  and  regulations 
of  the  church  a  formal  dismissal  of  its  mem- 
bers from  the  old  organization  and  reception 
into  the  new  one  were  not  essential  to  a 
transfer  of  membership,  and  under  such  cir- 
cumstances the  retention  and  use  of  the 
roster  is  without  special  significance. 

Counsel  argue  with  much  earnestness  that 
the  new  corporation,  being  devoted  to  the 
same  purposes  and  to  the  same  faith  as  the 
first  one,  should  be  held  to  be  the  same  le- 
gal entity  under  another  name,  and  bound 
by  law  as  well  as  by  the  principles  of  com- 
mon honesty  to  pay  the  debts  of  its  pred- 
ecessor. They  further  say  that,  "if  a  new 
organization  had  been  effected  for  the  pur- 
pose of  maintaining  the  doctrines  of  the 
Baptist  or  any  other  church,  and  the  mem- 
bership had  allied  themselves  with  it,  we 
should  have  an  entirely  different  proposi- 
tion." If,  in  fact,  the  membership  were 
legally  or  morally  bound  to  the  plaintiff  for 
the  payment  of  this  debt,  it  is  not  easy  to 
understand  just  how  a  change  of  de- 
nominational lines  or  a  merger  into  the 
"Baptist  or  any  other  church"  would  serve 
to  cancel  the  obligation.  Men  and  women 
cannot  rid  themselves  of  a  debt  in  law  or 
in  honor  by  a  change  of  church  relations. 
Were  we  to  announce  otherwise,  the  title 
of  intercburch  migration  might  soon  reach 
embarrassing  proportions.  But  the  truth  is 
that  no  such  obligation  as  counsel  contends 
for  exists.  As  already  suggested,  the  mem- 
ber of  the  church  is  never  under  any  legal 
obligation  for  the  payment  of  its  corporate 
debts,  and  his  only  moral  obligation  is  to 
contribute  of  his  means  and  of  his  influence 
to  the  extent  of  his  ability  to  meet  the  just 
demands  upon  that  organization  so  long  as 
he  is  a  member  of  it.  When  he  has  done  all 
which  his  own  enlightened  conscience  indi- 
cates to  be  his  duty,  or  when,  for  any  rea- 
son which  satisfies  himself,  he  ceases  to  be 
a  member  and  refuses  further  assistance, 
neither  court,  creditor,  nor  counsel  is  en- 
titled to  arraign  him  as  a  recreant.  He  who 
gives  credit  to  a  church  organization  knows 
that  the  only  source  to  which  he  is  entitled 
to  look  for  payment  is  the  property  or  as- 
sets of  which  the  corporation  is  owner,  and 
to  the  voluntary  offerings  or  gifts  of  the 
members  and  friends  who  may  be  moved  or 
persuaded  to  contribute  to  that  purpose.  If 
the  people,  for  any  reason,  will  not  contrib- 
ute to  meet  his  demand,  but  will  help  build 
up  another  organization,  he  suffers  no  legal 
wrong.  In  this  instance  the  church  property 
had  been  lost.  The  membership  was  under 
no  obligation  to  purchase  it  simply  to  see 
it  sold  on  the  plaintiff's  judgment.  They 
could  have  abandoned  all  further  effort  to 
maintain  a  church  organization  of  any  kind 
without  incurring  any  liability  or  exposing 
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themselves  to  any  just  demand  on  part  of 
plaintiff, —  a  resiilt  which  doubtless  would 
have  followed  if  the  organization  of  a  new 
church,  liable  for  no  obligations  except  thooj 
of  its  own  making,  were  not  allowable. 

In  short,  our  conclusion  is  that  the  intent 
to  form  a  new  corporation  is  clearly  shown, 
that  in  carrying  such  intent  into  execution 
no  fraud  was  committed,  and  that  plaintiff's 
bill  was  therefore  properly  dismissed. 

After  the  introduction  of  evidence  in  the 
court  below,  the  plaintiff  asked  for  and  was 
refused  leave  to  file  an  amendment  to  her 
petition  seeking  relief  on  the  ground  that 
the  old  corporation  was  a  mere  trustee  for 
the  benefit  of  the  membership,  and  that  the 
new  corporation  was  but  the  successor  in 
the  same  trust.  Counsel  have  argued  this 
proposition,  but  we  think  the  issues  are  not 
broad  enough  to  cover  it,  nor  does  it  seem 
to  have  been  tried  or  passed  upon  by  the 
district  court.  The  granting  of  leave  to 
amend  at  that  stage  of  the  case,  setting  up 
a  new  and  distinct  issue,  was  addressed  to 
the  discretion  of  the  court,  and  the  refusal 
of  the  request  is  not  an  error  requiring  a 
reversal. 

The  conclusion  of  the  District  Court  upon 
the  merits  is  right,  and  is  affirmed. 


C.  E.  KLEIS 

V. 

James  McGRATH  and  Wife. 
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1.  Glvlngr  a  note  for  interest  npon  a 
larnrer  note  already  barred  by  tbe 
statute  of  limitations,  which  does  not 
mention  or  In  any  way  refer  to  the  earlier 
note,  does  not  revive  It  under  a  statute  pro- 
viding? that  causes  of  action  founded  on  con- 
tract are  revived  by  an  admission  in  writing, 
signed  by  the  party  to  be  charged,  that  the 
debt  is  unpaid,  or  by  a  like  new  promise  to 
pay  tbe  same. 

2.  A  note  a'iven  for  Interest  on  anotber 
note  wblcb  is  secured  by  mortaraffe 
is  itself  so  secured,  and  the  mortgage 
may  be  foreclosed  to  satisfy  It,  although  tbe 
prior  note  is  barred  by  the  statute  of  limita- 
tions. 

3.  A  note  for  principal,  and  one  for  in- 
terest, signed  by  the  same  maker  and  se- 
cured by  the  same  mortgage,  may  be  enforced 
tn  one  action. 

(May  6,  1905.) 


Note. — As  to  what  acknowledgment  of  debt, 
or  promise  to  pay,  Is  sufficient  to  remove  bar  of 
statute  of  limitations,  see  also,  in  this  series, 
note  to  Opp  V.  Wack,  5  L.  R.  A.  743;  and  the 
later  cases  of  Erueger  ▼.  Erueger,  7  L.  R.  A. 
72;  Kerper  v.  Wood,  15  L..  R.  A.  656;  Braith- 
walte  ▼.  Harvey,  27  L.  R.  A.  101;  Slaughter's 
Succession,  58  L.  R.  A.  408 ;  and  cases  in  note 
to  Trimble  T.  Rudy,  63  L.  R.  A.  353. 
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(^  ROSS- APPEALS  from  a  judgment  of  the 
J  District  Ck^urt  for  Dubuque  County  ren- 
dered in  an  action  brought  to  foreclose  a 
mortgage  securing  payment  of  certain  prom- 
isaory  notes;  plaintiff  appealing  from  so 
much  as  refused  to  hold  that  the  principal 
note  was  revived  by  a  note  given  for  inter- 
est, and  defendants  appealing  from  so  much 
as  permitted  a  foreclosure  to  satisfy  the  in- 
terest note.    Affirmed  on  hoih  appeals. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hnrd,  Iienehan,  A  Kiesel*  for 
plaintiff: 

The  giving  of  a  note  to  secure  the  pay- 
ment of  interest  accrued  on  a  note  previ- 
ously given  is  a  sufiScient  acknowledgment 
of  the  existence  of  continued  indebtedness 
upon  the  latter. 

Angell,  Limitations  of  Actions,  5th  ed. 
p.  251 ;  Wood,  Limitation  of  Actions,  2d  ed. 
pp.  271,  272,  301,  302;  19  Am.  &  Eng.  Enc. 
liaw,  2d  ed.  p.  327,  and  notes;  Lyman  v. 
Warner,  51  C.  C.  A,  73,  113  Fed.  87; 
KeUy  V.  Leachman,  3  Idaho,  629,  33  Pac. 
44;  Pracht  v.  MoNee,  40  Kan.  1,  18  Pac. 
925. 

It  was  competent  to  establish  by  parol 
testimony  the  identity  of  the  sum  embodied 
in  the  note  given  for  interest  with  the  in- 
terest due  upon  the  pre-existing  debt,  and 
that  it  was  given  for  that  debt. 

Kelly  Y.  Leachman,  3  Idaho,  629,  33  Pac. 
44;  Harrison  v.  Dayries,  23  La.  Ann.  216; 
Tilden  v.  Morrison,  33  La.  Ann.  1068; 
Kinoaid  v.  Archibald,  73  N.  Y.  189;  Miller 
V.  Beardsley,  81  Iowa,  720,  45  N.  W.  756; 
First  Nat.  Bank  ▼.  Woodman,  93  Iowa,  668, 
57  Am.  St.  Rep.  287,  62  N.  W.  28;  MoCon- 
aughy  v.  Wilsey,  115  Iowa,  589,  88  N.  W. 
1101;  Campbell  v.  Campbell,  118  Iowa,  132, 
91  N.  W.  894. 

There  was  no  oasjoinder  of  parties  or 
causes  of  action. 

The  mortgage  securing  the  original  note 
was  not  the  cause  of  action.  The  mort- 
gage was  a  mere  incident  of  the  debt. 

Crow  ▼.  Vance,  4  Iowa,  434;  Vander- 
cook  V.  Baker,  48  Iowa,  199. 

The  mortgage  given  to  secure  the  original 
note  became  security  for  the  second  note 
as  part  of  the  indebtedness. 

Port  V.  Robbins,  35  Iowa,  208;  Fetes  v. 
O'Laughlin,  62  Iowa,  532,  17  N.  W.  764;  Cook 
V.  qilchrist,  82  Iowa,  277,  48  N.  W.  84. 

Messrs.  MeCarthy,  Kenline,  A  Roe- 
dell,  for  defendants: 

The  second  note  is  insufficient  to  consti- 
tute a  revivor  of  the  first  one. 

Chambers  v.  Garland,  3  G.  Greene,  322; 
Parsons  v.  Carey,  28  Iowa,  431;  Oakson  v. 
Beach,  36  Iowa,  171;  Carpenter  v.  District 
Twp.  58  Iowa,  335,  12  N.  W.  280;  Bale  v. 
WiUon,  70  Iowa,  311,  30  N.  W.  739;  Law- 
rence ▼•  Baker,  44  Hun,  582;  Da^ndson  v. 
09  L.  R.  A.  . 


Harrisson,  33  Miss.  41;  Stout  v.  Marshall, 
75  Iowa,  498,  39  N.  W.  808;  Stetoart  v. 
McParland,  84  Iowa,  56,  50  N.  W.  221; 
Nelson  v.  Hanson,  92  Iowa,  359,  54  Am.  St. 
Rep.  568,  60  N.  W.  655;  Porter  v.  Chicago, 
I.  d  D.  R.  Co.  99  Iowa,  357,  68  N.  W.  724. 

A  statement  in  writing  by  a  debtor  that 
there  is  a  specific  amount  due  is  not  such 
an  admission  or  acknowledgment  of  the 
balance  of  the  claim  over  such  amount  as 
will  take  it  out  of  the  statute. 

Porter  v.  Chicago,  I.  d  D.  R.  Co.  99  Iowa, 
357,  68  N.  W.  724;  Hale  y.  WiUon,  70  Iowa, 
311,  30  N.  W.  739. 

Weaver,  J.,  delivered  the  opinion  of 
the  court : 

The  petition,  which  was  filed  December  9, 
1903,  declares  upon  two  promissory  notes, 
and  seeks  the  foreclosure  of  a  mortgage, 
and  is  stated  in  two  counts.  In  the  first 
count  it  is  alleged  that  on  June  29,  1888, 
the  defendant  James  McGrath  made  and  de- 
livered to  plaintiff's  assignor  his  promis- 
sory note  for  $2,250,  payable  five  years  after 
date,  with  interest  at  7  per  cent  per  annum, 
which  note  is  now  owned  by  the  plaintiff, 
and  is  due  and  unpaid.  In  the  same  count 
plaintiff  further  alleges  that  on  June  30, 
1902,  the  defendant  James  McGrath  made 
and  delivered  to  plaintiff  another  promis- 
sory note  in  writing  for  $28.75,  which  note, 
it  is  further  alleged,  was  given  for  interest 
accrued  on  the  note  first  described,  and  the 
instrument  is  set  out  in  said  first  count 
for  the  purpose  of  showing  an  admission  in 
writing  that  the  principal  debt  was  then  un- 
paid, thus  avoiding  the  plea  of  the  statute 
of  limitations  thereon.  The  second  count 
declares  solely  upon  the  note  of  $28.75, 
above  mentioned.  Judgment  is  asked  for 
the  unpaid  balance  on  both  notes,  and  fore- 
closure is  prayed  of  a  mortgage  alleged  to 
have  been  given  by  James  McGrath  and 
his  wife,  Ann  McGrath,  at  the  date  of  the 
first  note,  to  secure  its  payment.  The  de- 
fendants demurred  to  each  count  of  the  pe- 
tition on  the  ground  that  the  allegations 
thereof  show  the  debt  sued  upon  to  be 
barred  by  the  statute  of  limitations,  and  for 
the  further  reason  that  the  pleading  shows 
a  misjoiner  of  causes  of  action  and  of  par- 
ties, and  because  the  two  counts  are  incon- 
sistent and  contradictory.  The  district 
court  sustained  the  demurrer  to  the  first 
count  of  the  petition,  and  overruled  it  as 
to  the  second  count.  Both  parties  having 
elected  to  stand  upon  the  record  thus  made 
without  further  pleading,  the  court  dis- 
missed plaintiff's  action  upon  the  first-men- 
tioned promissory  note,  and  entered  judg- 
ment in  his  favor  for  the  amount  of  the 
smaller  note  and  for  a  foreclosure  of  the 
mortgage.     Both    parties    appeal,    but    the 
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plaintiff,  being  first  to  serve  notice,  ^vill  be 
herein  denominated  the  appellant. 

The  one  question  presented  is  whether  the 
making  and  delivering  of  the  second  note, 
when  aided  by  parol  evidence  that  it  was 
given  for  unpaid  interest  on  the  first  note, 
is  such  a  written  admission  of  the  debt  evi- 
denced by  the  latter  as  will  operate  to  re- 
vive the  right  of  action  thereon  and  prevent 
the  interposition  of  the  statute  of  limita- 
tions. The  suit  was  confessedly  begun  more 
than  ten  years  after  a  right  of  action  had 
accrued  upon  the  first  note,  and  it  is  there- 
fore barred  unless  we  give  the  second  note 
the  effect  claimed  for  it  by  the  appellant. 
Code,  §  3456,  reads  as  follows:  "Causes  of 
action  founded  on  contract  are  revived  by 
an  admission  in  writing  signed  by  the  party 
to  be  charged,  that  the  debt  is  unpaid,  or  by 
a  like  new  promise  to  pay  the  same."  It  is 
manifest  that  the  note  for  $28.75  described 
in  the  petition  is  not  a  promise  in  writing, 
signed  by  the  defendant,  to  pay  the  note  for 
$2,250.  Can  it  be  construed  as  a  written 
admission  of  the  continued  existence  of  the 
debt  represented  by  the  larger  note?  Coun- 
sel for  appellant  have  called  our  attention 
to  several  cases  decided  in  other  states 
which  give  some  coloi:  of  support  to  their 
contention  that  this  question  must  be  an- 
swered in  the  affirmative.  There  is  a  wide 
variance,  however,  among  the  courts  of  the 
several  states  in  the  strictness  with  which 
statutes  as  to  the  revivor  of  causes  of  ac- 
tion by  written  promises  or  acknowledg- 
ments are  interpreted  and  applied.  Some 
cases,  especially  those  of  an  earlier  date, 
seem  to  proceed  upon  the  theory  that  the 
defense  of  the  statute  of  limitations  is  not 
meritorious  and  that  all  doubts  are  to  be 
solved  in  favor  of  the  creditor;  others  have 
adopted  the  view  that  the  statute  is  one  of 
repose,  and  that  the  cause  of  action,  once 
barred,  ought  not  to  be  revived  unless  the' 
plaintiff  bring  this  case  within  the  letter 
and  spirit  of  the  provisions  permitting  such 
revivor.  Moreover,  the  statutes  of  the 
states  creating  a  time  limit  upon  the  right 
to  sue,  and  providing  for  the  revival  under 
some  circumstances  of  a  right  once  barred, 
are  by  no  means  uniform,  and  the  decisions 
based  thereon  are  ordinarily  without  deci- 
sive value  as  authority  outside  of  the  juris- 
diction in  which  they  have  been  announced. 
Referring  to  this  statute,  this  court  has  al- 
ready said:  ''We  have  found  no  statute  like 
ours,  and  the  cases  in  other  states  there- 
fore give  but  little  aid.'*  Parsons  v.  Carey, 
28  Iowa,  436.  The  prevailing  tendency  seems 
to  be  to  permit  a  revivor  by  acknowledg- 
ment of  the  debt  only  where  the  writing  re- 
lied upon  is  clear,  explicit,  and  unequivocal 
in  its  terms.  Says  the  Supreme  Court  of 
the  United  States:  "If  there  be  no  express 
69  L.  R.  A. 


promise,  but  a  promise  is  to  be  raised  by 
implication  of  law  from  the  acknowledgment 
of  the  party,  such  acknowledgment  ought 
to  contain  an  unqualified  and  direct  admis- 
sion of  a  previous  subsisting  debt  which 
the  party  is  liable  and  willing  to  pay. 
.  .  .  Any  other  course  would  open  all  the 
mischiefs  against  which  the  statute  was  in- 
tended to  guard  innocent  persons,  and  expose 
them  to  dangers  of  being  entrapped  in  care- 
less conversations  and  betrayed  by  per- 
juries." See  also  Bell  ▼.  Morrison^  I  Pet. 
362,  7  L.  ed.  179;  Smith  v.  Fly,  24  Tex.  353, 
76  Am.  Dec.  109;  Shepherd  v.  Thompson, 
122  U.  S.  236,  30  L.  ed.  1167,  7  Sup.  Ot. 
Rep.  1229;  Kensington  Bank  ▼.  Patton,  14 
Pa.  481,  53  Am.  Dec.  664;  Macrum  v.  Mar- 
shall, 129  Pa.  506,  16  Am.  St.  Rep.  730;  18 
Atl.  640;  Pierce  v.  MerHll,  128  Cal.  473,  79 
Am.  St.  Rep.  63,  61  Pac.  67.  It  is  an  accept- 
ed doctrine  that  an  acknowledgment  of  the 
existence  of  a  debt  is  allowed  to  remove  the 
bar  of  the  statute,  because  sucli  acknowledg- 
ment or  admission  carries  with  it  an  im- 
plied promise  to  pay.  For  that  reason  the 
acknowledgment  must  be  express,  clear,  and 
direct,  for  it  will  not  do  to  infer  or  imply 
the  acknowledgment,  and  therefrom  imply 
the  promise  to  pay;  thus  piling  implication 
upon  implication..  But  this  is  just  what 
must  be  done  in  order  to  sustain  the  posi- 
tion taken,  by  the  appellant.  Moreover,  the 
implication  which  he  asks  the  court  to  in- 
dulge in  cannot  be  drawn  from  the  writing 
alone,  but  from  the  writing  and  other  al- 
leged facts  which  he  proposes  to  establish 
by  parol.  The  note  itself  contains  not  a 
word  or  suggestion  recognizing  the  exist- 
ence of  any  other  obligation  from  the  maker 
to  the  payee,  and  this  gap  it  is  proposed  to 
bridge  by  parol  proof  that  the  consideration 
of  the  written  promise  was  interest  earned 
or  accrued  on  the  debt  represented  by  the 
other  note.  But  when  all  this  has  been 
done  the  acknowledgment  relied  upon  is  still 
a  matter  of  implication,  and  is  in  no  sense 
of  the  word  an  acknowledgment  in  writing 
of  the  existence  of  any  debt  save  the  sum 
of  $28.75,  which  he  promises  to  pay.  If  the 
defendant,  in  addition  to  his  written  prom- 
ise to  pay  said  sum,  had  added  thereto 
by  way  of  explanation  the  words  "interest 
on  my  note  now  held  by  said  payee,"  this 
would  have  been  an  acknowledgment  that 
appellant  held  an  unpaid  note  against  £im, 
and  parol  testimony  would  have  been  com- 
petent to  point  out  and  identify  the  note 
to  which  reference  was  made.  Penley  v. 
Waterhouse,  3  Iowa,  418.  By  so  doing  we 
simply  identify  the  subject-matter  to  which 
the  acknowledgment  or  promise  applied. 
We  add  nothing  whatever  to  enlarge  or  ex- 
tend the  clear  meaning  and  import  of  the 
writing  which  the  defendant  has  subscribed. 
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But,  as  we  have  already  noted,  the  writing 
before  us  in  this  case  is  a  simple,  unequiv- 
ocal promise  to  pay  to  the  plaintiff  the 
sum  of  money  therein  mentioned.  There 
is  no  ambiguity  or  uncertainty  requiring  the 
aid  of  parol  testimony  for  an  explanation 
of  the  defendant's  meaning  or  to  identify 
the  subject-matter  of  his  promise.  Such 
being  the  case,  if  we  open  the  door  for  parol 
proof  of  facts  and  circumstances  in  no 
manner  suggested  by  the  writing,  and  from 
such  facts  and  circumstances  find  an  implied 
acknowledgment  of  an  existing  indebtedness 
upon  another  and  different  instrument,  we 
shall,  in  effect,  by  judicial  construction 
abolish  the  statute  by  which  there  can  be 
no  revivor  of  a  demand  against  which  the 
limitation  has  run  except  by  a  written 
promise  or  acknowledgment  subscribed  by 
the  party  to  be  charged. 

None  of  the  cases  cited  by  the  appellant 
from  this  court  go  farther  in  recognizing 
the  competency  of  parol  testimony  than  we 
have  above  indicate.     In  Miller  v.  Beards- 
ley,  81  Iowa,  720,  45  N.  W.  766,  the  defend- 
ant wrote  to  the  plaintiff  stating  that  he 
had  paid  plaintiff's  agent  the  interest  on 
$9,000,  referred  to  interest  not  yet  due  and 
to  a  note  or  notes  which  he  **had  not  yet 
paid.*'     In     McConaughy    v.     MHlsey,     116 
Iowa,  589,   88  N.   W.   1101,  the  defendant 
wrote,  .making  express  reference  to  a  note, 
and  promising  to  "try  and  pay  it  this  fall." 
The  acknowledgment  relied  upon  in  Camp- 
hell  V.  Campbell,  118  Iowa,  131,  91  N.  W. 
894,  was  contained  in  a  letter  containing  a 
remittance,   of   which   the  writer   says,   "I 
think  it  pays  the  interest  on  my  note  to 
February,  1892,"  a  date  then  in  the  future. 
In  First  Nat,  Bank  v.  Woodman,  93  Iowa, 
671,  57  Am.  St.  Rep.  287,  62  N.  W.  28,  the 
writing  was  also  contained  in  letters  remit- 
ting money  to  "pay  interest  on  notes,"  and 
other  letters  stating  that  the  writer  hoped 
to  be  "able  soon  to  pay  the  interest,  .  .  .  and, 
...  if  possible,  to  pay  the  principal."     In 
each  of  these  cases  it  will  be  readily  seen 
there  is  a  clear  and  express  reference  by  the 
defendant,  in  writing,  to  the  existence  of  an 
unpaid     indebtedness,     the     obligation     of 
which  is  acknowledged  by  him;  and  in  each 
case  parol  evidence  was  held  admissible  to 
identify  the  particular  note  or  other  form 
of     indebtedness    thus    acknowledged.     Be- 
yond   this    well-established    rule,    we    have 
never  gone,  nor  can  we  do  so  without  dis- 
regarding the  statute.    In  Wise  v.  Adair, 
50  Iowa,  104,  we  said,  with  reference  to  an 
alleged      written     acknowledgment:      "We 
should  not  extend  the  defendant's  liability 
beyond  what  he  admitted  in  writing."     In 
other  words,  it  is  not  competent  to  add  by 
parol  anything  or  any  amount  to  the  liabil- 
ity there  admitted.     In  Nelson  v.  Hanson, 
eo  L.  R.  A. 


92  Iowa,  356,  54  Am.  St.  Rep.  568,  60  N.  W. 
655,  we  reviewed  our  earlier  cases  permit- 
ting the  identification  of  the  debt  by  parol 
evidence,  and  said:  "But  in  all  these  cases 
the  language  used  by  the  debtor  was  an  un- 
qualified admission  of  indebtedness  either 
in  words  or  in  legal  effect."  The  position  of 
this  court  is  also  clearly  indicated  in  First 
Nat.  Bank  v.  Woodman,  93  Iowa,  671,  57 
Am.  St.  Rep.  287,  62  N.  W.  28,  where,  refer- 
ring to  language  contained  in  certain  writ- 
ing or  letters  as  an  acknowledgment  of  the 
debt,  we  said:  "While  the  letters  relied  on 
as  containing  the  requisite  admissions  and 
promises  to  revive  the  cause  of  action  are 
mostly  those  of  remittances,  it  is  not  the 
fact  of  payment  that  is  relied  on,  but  the 
statements  in  the  letters  signed  by  the  par- 
ty." See  also  Stout  v.  Marshall,  75  Iowa, 
498,  39  N.  W.  808;  Hale  v.  Wilson,  70 
Iowa,  312,  30  N.  W.  739.  As  bearing  to 
some  extent  upon  the  same  general  propo- 
sition here  discussed,  see  also,  Lehman  v. 
Mahier,  34  La.  Ann.  319;  Trainer  v.  Sey- 
mour, 10  Tex.  Civ.  App.  674,  32  S.  W.  154; 
Boothby  v.  Bennett,  73  Me.  117 ;  Eokford  v. 
Evans,  56  Miss.  18;  Wells  v.  Hill,  118  N.  C. 
900,  24  S.  B.  771;  Canton  Female  Academy 
V.  Oilman,  55  Miss.  148;  Oartrell  v.  Linn, 
79  Ga.  700,  4  S.  E.  918 ;  Leonard  v.  Hugh- 
lett,  41  Md.  380;  Davis  v.  Davis,  98  Me. 
135,  56  Atl.  588.  Under  our  statute  the 
common-law  rule  by  which  the  partial  pay- 
ment of  a  claim  operates  to  set  the  period 
of  limitation  running  anew  has  been  abro- 
gated, and  this  court  has  never  been  in- 
clined to  indulge  in  overrefined  construction 
to  defeat  the  legislative  will  thus  expressed. 
Parsons  v.  Carey,  28  Iowa,  431;  Barren- 
court  V.  Merritt,  29  Iowa,  71;  Roberts  v. 
Hammon,  29  Iowa,  128;  Hale  v.  Wilson,  70 
Iowa,  312,  30  N.  W.  739. 

If,  then,  a  partial  payment  is  to  be  no 
longer  construed  as  an  acknowledgment  of 
the  debt  or  promise  to  pay  it,  it  is  difficult 
to  frame  the  statement  of  any  good  reason 
for  giving  such  effect  to  a  mere  promise  to 
make  a  partial  payment.  The  Hale  Case, 
70  Iowa,  312,  30  N.  W.  739,  differs  but  lit- 
tle in  principle  from  the  one  before  us. 
There  the  defendant,  the  maker  of  a  prom- 
issory note,  made  a  payment  to  the  holder, 
and  himself  wrote  and  signed  an  indorse- 
ment thereof  upon  the  note  as  follows: 
"Paid  on  the  within  note  forty  dollars, 
John  Wilson."  This  we  held  not  to  be  an 
acknowledgment  of  the  debt  which  would 
prevent  or  avoid  the  defense  of  the  statute 
of  limitations.  We  said:  "The  mere  pay- 
ment of  an  amount  of  money  upon  a  note  is 
not  an  admission  that  no  other  payments 
have  been  made,  nor  that  any  other  or  far- 
ther sum  than  that  paid  was  due.  The 
rule   for  which  plaintiff  contends  obtained 
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at  a  time  when  it  was  competent  to  prove 
by  parol  that  the  payment  was  but  a  part 
of  what  was  admitted  to  be  due.  By  our 
statute  the  rights  of  the  parties  are  fixed 
by  the  writing,  and  unless,  by  its  terms,  a 
further  sum  is  admitted  to  be  due,  or  a  new 
promise  is  made,  the  operation  of  the  stat- 
ute is  not  arrested.  The  law  does  not  au- 
thorize the  construction  of  a  writing  stat- 
ing the  mere  fact  of  the  payment  of  a  sum 
of  money  on  a  note  to  be  in  effect,  a  state- 
ment that  more  is  due  and  unpaid."  This 
principle  is  clearly  applicable  to  the  con- 
troversy now  under  consideration.  The  de- 
murrer to  the  first  count  of  the  petition 
was  rightfully  sustained. 

2.  There  is,  in  our  judgment,  no  merit  in 
the  defendants'  appeal.  The  note  there  set 
out  was  not  barred  by  the  statute  of  limita- 
tions. The  demurrer  admits  that  it  was 
g^ven  for  interest  earned  on  the  earlier  note 


which  was  secured  by  the  mortgage.  If  this 
be  true,  the  note  thus  made  was  secured  by 
the  mortgage,  and  plaintiff  was  entitled  to  a 
foreclosure  to  enforce  its  payment.  A 
mortgage  given  to  secure  payment  of  a  debt 
secures  also  the  payment  of  the  interest  ac- 
cruing thereon,  and  the  mere  fact  that  the 
debtor  has  given  the  mortgagee  his  note  for 
such  interest  has  no  effect  as  a  waiver  or 
release  of  the  lien.  Barbour  v.  TompJdns, 
31  W.  Va.  410,  7  S.  E.  17.  There  was  no 
misjoinder  of  the  parties  or  causes  of  ac- 
tion. The  defendant  James  McGrath  was 
the  sole  maker  of  both  notes.  They  were 
both  secured  by  the  same  mortgage,  and  it 
is  needless  to  say  that  it  was  entirely  prop- 
er to  make  his  wife  a  party  to  the  proceed- 
ing. 

The  judgment  of  the  District  Court  %b, 
upon  both  appeals,  affirmed. 


KENTUCKY  COURT  OF  APPEALS. 


UNION    CENTRAL    LIFE    INSURANCE 
COMPANY,  Appt,, 

V. 

Harry  C.  SPIXKS. 
( Ky ) 

1.  Retalntnff  and  attemptlnff  to  collect 
an  overdue  preuitum  note  on  an  In- 
surance policy  will  waive  a  provision  in  the 
policy  tliat  nonpayment  of  the  note  at  ma- 
turity will  terminate  the  contract. 

9.  A  provision  of  a  life  insurance  pol- 
icy that  mnlt  ahall  be  bronflrht  on  it 
within  a  period  less  than  that  fixed  by  the 
statute  of  limitations  is  void  as  against  pub- 
lic policy. 

On  Rehearing. 

S.  Failure  to  credit  overdue  premium 
notes  on  a  life  insurance  policy  in  entering 
Judgment  thereon,  as  provided  in  tbe  con- 
tract, iB  cause  for  reversal. 

iPaynter,  J,,  dissents.) 
(December  9.  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Campbell  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  life  insurance  policy.  Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Robert  Ramsey,  W.  W.  Helm, 
and  Maxwell  ft  Ramsey,  for  appellant : 


The  insurance  terminated,  without  action 
on  the  part  of  the  company,  upon  Spinks's 
failure  to  pay  his  note  at  maturity. 

Union  Cent.  L.  Ins,  Co.  ▼.  Duvall,  20  Ky. 
L.  Rep.  441,  46  S.  W.  518;  Moreland  v. 
Union  Cent.  L.  Ins.  Co.  104  Ky.  129,  46  S. 
W.  516. 

The  agent's  attempt  to  collect  after 
maturity  was  not  effective  to  reinstate  the 
lapsed  policy,  for  want  of  authority  on  his 
part. 

Hartford  Life  d  Annuity  Ins.  Co.  v.  Hay- 
den,  90  Ky.  39,  13  S.  W.  585;  Marcus  v.  St. 
Louis  Mut.  L.  Ins.  Co.  68  N.  Y.  625. 

The  policy  terminated  when  the  company 
formally  canceled  it  and  notified  the  in- 
sured. 

Tlic  defendant  is  not  estopped  by  the  re- 
tention of  the  premium  note. 

Deppen  v.  Southern  Mut.  L.  Ins.  Co.  8  Ky. 
L.  Rep.  57. 

The  one-year  limitation  clause  in  the 
policy  was  valid. 

Lee  V.  Uvion  Cent.  L,  Ins.  Co.  22  Ky.  L. 
Rep.  1712,  56  S.  W.  724;  Owen  v.  Uovcard 
Ins.  Co.  87  Ky.  571,  10  S.  W.  119;  Kentucky 
Mut.  Security  Fund  Co.  v.  Turner,  89  Ky. 
665,  13  S.  W.  104;  Riddlesbarger  v.  Hart- 
ford F.  Ins.  Co.  7  Wall.  38C.  19  L.  ed.  267 ; 
2  May,  Ins.  478 ;  1  Wood,  Limitation  of  Ac- 
tions, 42. 


NoTB.->  As  to  validity  of  contract  limitation 
for  presenting  claim  or  bringing  suit  to  time 
shorter  than  period  of  limitations,  see  also 
cases  in  note  to  Case  v.  Sun  Ins.  Co.  8  L.  R.  A. 
48 :  and  the  later  cases,  in  this  series,  of  SuRfsrs 
V.  Travelers'  Ins.  Co.  1  L.  R.  A.  847,  and  cases 
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In  note  thereto;  Dwelling  House  Ins.  Co.  v. 
Brodie,  4  L.  R.  A.  458,  and  cases  In  note; 
Kirby  v.  Western  U.  Teleg.  Co.  30  L.  R.  A. 
612;  and  Western  U.  Teleg.  Co.  v.  Eubank,  39 
L.  R.  A.  711. 
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Messn,  Tm  J.  Crawford  and  HaselriKK, 
(Hieiiaiilt,  ft  HaselrlKK  for  appellee. 

O'Bear,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  upon  a  ten-year-term  life 
policy  issued  by  appellant  upon  the  life  of 
Charles  Spinks  for  $10,000.  Xhe  policy  was 
issued  February  1,  1894.  The  annual 
premium  was  $396.80.  The  policy  contained 
the  following  provisions: 

"All  premiums  or  notes,  or  interest  upon 
notes,  given  the  company  for  premiums, 
shall  be  paid  on  or  before  the  days  upon 
which  they  become  due,"  etc 

**Upon  the  violation  of  any  of  the  forego- 
ing conditions  this  policy  shall  be  null  and 
void,  without  action  on  the  part  of  the  com- 
pany, or  notice  to  the  insured  or  bene- 
ficiary," etc. 

"The  contract  of  insurance  between  the 
parties  hereto  is  completely  set  forth  in  this 
policy  and  the  application  for  the  same,  and 
none  of  its  terms  can  be  modified,  nor  any 
forfeiture  under  it  waived,  save  by  an  agree- 
ment in  writing  signed  by  the  president,  vice 
president,  or  secretary  of  the  company, 
whose  authority  for  this  purpose  shall  not 
be  delegated." 

"No  suit  to  recover  under  this  policy  shall 
be  brought  after  one  year  from  the  death  of 
the  insured."         , 

The  insured  paid  three  of  the  annual  pre- 
miums, and  on  December  15,  1897,  executed 
to  appellant  a  six  months'  note  for  $396.80 
for  annual  premium  due  on  that  date.  The 
note  was  not  paid  at  maturity.  On  the  day 
following  the  maturity  of  the  note  defend- 
ant's general  agent  at  Cincinnati  wrote  the 
insured  as  follows: 

Cincinnati,  O.,  June  16,  1898. 
Charles  Spinks,  Esq., 
Newport,  Ky. 
Dear  Sir: — 

Your  note  of  $396.80  ($11.90  interest)  on 
policy  114,386  was  due  and  unpaid  on  the 
15th  day  of  June,  1898.  Your  immediate 
attention  to  the  above  is  of  the  utmost  im- 
portance to  the  validity  of  your  policy  in  the 
event  of  sudden  misfortune.  Please  call  and 
arrange  to  pay  the  same  at  once. 
Yours  respectfully, 
E.  W.  Jewell, 

General  Agent. 

The  insured  made  no  reply  to  this  letter, 
so  far  as  the  proof  shows. 

On  June  21st  the  general  agent  sent  the 
note  to  a  bank,  with  the  following  letter  of 
advice: 
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Cincinnati,  0.,  June  21,  1898. 
Newport  National  Bank, 

Newport,  Ky. 
Gentlemen: — 

I  inclose  you  the  note  of  Charles  Spinks 
for  collection. 

Note $396  80 

Interest  11  90 


$408  70 
Yours  respectfully, 
E.  W.  Jewell, 

General  Agent. 

The  bank,  as  agent  of  the  insurance  com- 
pany, presented  the  note  to  the  insured  and 
demanded  payment.  But  it  was  not  paid. 
On  July  7th  following  it  was  returned  to  ap- 
pellant. On  that  day  appellant  wrote  the 
insured  as  follows: 

Cincinnati,  O.,  July  7th,  1898. 
Charles  Spinks,  Esq., 
Newport,  Ky. 
Dear  Sir:— 

The  note  given  in  payment  of  the  annual 
premium  on  your  policy  114,386  was  due 
and  unpaid  June  15th,  and,  according  to  the 
rules  of  the  company,  you  must  furnish  us  a 
satisfactory  certificate  of  good  health  before 
settling  this  note.  If  you  will  kindly  take 
the  indorsed  health  certificate  to  the  medical 
directors  of  the  company,  they  will  fill  it 
out  and  pass  upon  it 

Yours  respectfully, 
E.  W.  Jewell, 

General  Agent. 

It  is  claimed  for  appellant  that  it  about 
the  same  time  forwarded  to  its  local  agent 
at  Newport,  where  insured  lived,  a  formal 
notice  canceling  the  policy  for  nonpayment 
of  premium;  but  there  is  no  evidence  that 
it  was  ever  received  by  the  insured.  Omit- 
ting, therefore,  the  last-named  act  from  the 
proceedings,  we  have,  so  far  as  the  insured 
was  advised,  that  the  insurance  company 
held  his  premium  note,  was  endeavoring  and 
intending  to  collect  it  in  full,  which  repre- 
sented the  premium  on  his  policy  to  Decem- 
ber 15th  following,  and  had  taken  no  action 
looking  to  a  cancelation  of  the  policy.  As 
a  matter  of  fact,  it  is  testified  that  the  com- 
pany, immediately  upon  default,  when  the 
note  was  due,  marked  the  policy  on  its  policy 
register  "Canceled."  The  insured  had  been 
in  the  habit  of  executing  notes  to  appellant 
for  his  premiums,  and  of  paying  them  some 
time  after  maturity.  They  were  always  re- 
ceived, so  far  as  this  record  shows,  without 
question.  The  insured,  however,,  died  on  the 
14th  of  September,  1898.  This  suit  is  by  the 
beneficiary  of  the  policy,  a  son  of  the  in- 
sured. 
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It  is  the  well-settled  law  of  this  state 
that,  if  an  insurer  desires  to  avail  itself 
of  conditions  in  its  policy  to  declare  it  for- 
feited for  the  nonpayment  of  a  premium 
note,  it  must  unequivocally  elect  to  so  treat 
it,  and  in  fact  then  and  thereafter  so  treat 
it.  It  will  not  be  allowed,  though,  to  claim 
both  that  it  is  not  bound  on  the  policy,  but 
that  the  insured  is  bound  to  pay  the  note. 
Its  action  must  be  consistent.  Wliile  it  may 
retain  the  note,  as  evidence  of  its  nonpay- 
ment, it  must  not  retain  it  or  treat  it  as  an 
evidence  of  that  much  indebtedness.  More- 
land  V.  Union  Cent,  L,  Ins.  Co.  104  Ky.  129, 
46  S.  W.  516;  Union  Cent.  L.  Ins.  Co.  v. 
Duvall,  20  Ky.  L.  Rep.  441,  46  S.  W.  618; 
Johnson  v.  Southern  Mut.  L.  Ins.  Co.  79  Ky. 
406;  Walls  v.  Home  Ins.  Co.  24  Ky.  L.  Rep. 
1452,  71  S.  W.  650.  In  the  case  at  bar  ap- 
pellant not  only  retained  the  note  after  its 
maturity,  but  repeatedly  endeavored  to  col- 
lect it  in  full  thereafter.  It  thereby  claimed 
that  the  insured  owed  to  it  $396.80  as  an 
enforceable  debt.  .If  he  did,  then  appellant 
was  bound  to  him,  as  the  consideration  for 
it,  upon  the  policy  of  insurance.  Even 
though  such  provisions  in  policies  of  insur- 
ance are  automatic,  they  may  be  waived  by 
the  parties,  and  this  waiver  may  be  in- 
dicated by  conduct,  as  well  as  by  express 
language.  The  fact  that  the  insured  marked 
on  its  private  books  that  the  policy  was  can- 
celed, did  not  cancel  it,  if  thereafter  it  con- 
tinued to  assert  the  note  as  an  enforceable 
obligation  against  the  insured,  thereby 
evincing  to  him  that  it  was  not  canceled. 
Upon  principle  and  authority  we  hold  that 
the  evidence  here  shows  a  waiver  by  the 
insurer  of  the  condition  of  forfeiture  in  the 
policy. 

The  more  important  question  is  that  of 
special  limitation  of  one  year  provided  for 
by  the  policy.  The  suit  was  not  brought 
till  more  than  one  year  after  the  death  of 
the  insured.  We  are  aware  that  this  or  a 
similar  provision  is  contained  in  nearly  all 
insurance  policies,  fire  and  life.  We  are 
further  aware  that  the  provision  is  upheld 
by  many  courts,  including  the  United  States 
Supreme  Court  (Riddlesbarger  v.  Hartford 
P.  Ins.  Co.  7  Wall,  386,  19  L.  ed.  257),  and 
is  approved  by  text  writers.  This  court  has 
also,  though  with  hesitation  and  misgiving, 
followed  the  other  courts  in  approving  it. 
We  therefore  have  come  to  the  reconsidera- 
tion of  this  question  with  a  deep  sense  of 
its  importance  and  difficulty,  and  of  our 
duty  in  the  premises.  The  legal  question  is, 
Can  parties  by  contract  substitute  a  period 
of  limitation,  binding  upon  the  courts,  for 
the  statutes  of  limitation  enacted  by  the 
legislature?  If  they  can,  it  must  be  upon 
some  general  principle,  the  breadth  and  far- 
reaching  effect  of  which  cannot  logically  be 
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limited  to  mere  contracts  of  insurance,  but 
must  incontrovertibly  be  applicable  to  all 
contracts ;  for,  if  it  is  a  matter  of  agreement 
alone  between  parties  competent  to  contract, 
the  only  inquiry  that  can  ever  be  made  is, 
Have  they  agreed  upon  it? 

Pleas  of  limitation  were  allowed  long  be- 
fore there  was  any  statute  on  the  subject. 
The  courts  applied  them  upon  the  theory  of 
a  fiction  to  the  effect  that  after  so  long  a 
lapse  of  time,  during  which  the  claimant 
made  no  assertion  of  his  rights  in  a  personal 
demand,  a  presumption  was  raised  that  the 
obligation  had  been  paid  or  discharged,  and, 
in  the  case  of  real  estate,  that  a  conveyance 
had  been  executed  but  lost.  The  fiction  was 
justified  in  the  reasoning  of  the  courts  by 
the  evident  justness  of  its  effect;  it  being 
argued  that  one  who  had  so  long  neglected 
his  rights  as  to  allow  the  other  party  to  suf- 
fer by  it,  by  the  loss  of  evidence  and  the 
like,  ought  not  to  be  heard  to  disturb  a  con- 
dition he  had  suffered  to  come  about.  But 
statutes  of  limitation  have  come  to  be  en- 
acted everywhere.  They  are  not  mere  rules 
of  evidence,  presumptions  of  the  payment  or 
extinguishment  of  the  obligation  sued  upon, 
but  are  statutes  expressive  of  a  public  poli- 
cy, and  are  favorably  regarded  by  the  law. 
They  are  not  in  operation  or  suspense  at  the 
mere  will  of  the  parties,  but  in  spite  of 
them.  While  the  statutes  themselves  make 
provision  for  their  suspension,  it  is  to  be 
noted  that  in  every  instance  it  is  allowed  for 
the  purpose  of  continuing  or  prolonging  a 
pre-existing  right  to  sue,  and  never  to  close 
the  door  against  suits  by  any  kind  of  waiver 
in  favor  of  an  obligee. 

Many  statutory  provisions  are  made  for 
the  protection  of  personal  rights,  whiclT  the 
parties  may  avail  themselves  of  or  not,  in 
their  transactions,  as  they  may  please.  But, 
where  the  statute  is  expressive  of  the  public 
policy,  any  contract  made  in  contravention 
of  it  is  ipso  facto  void.  Parties  will  never 
be  heard  to  say  that  they  elect  to  waive  the 
public  policy,  and  are  willing  to  abide  by 
their  own  substituted  policy.  The  public 
policy,  as  the  term  indicates,  is  impersonal, 
and  essentially  of  universal  and  exclusive 
application  within  the  territory  of  the  au- 
thority declaring  it.  There  could  be  no  pub- 
lic policy  otherwise,  and  the  whole  people 
would  be  powerless  to  enforce  any  whole- 
some general  rule  of  conduct  in  business 
transactions,  where  any  number  chose  to 
ignore  or  violate  it.  Statutes  of  limitation 
belong  to  this  class.  They  pertain  to  the 
administration  of  justice  by  the  courts  of 
the  state, — ^a  subject  of  paramount  concern 
to  the  whole  public.  That  there  may  be  a 
period  of  repose  against  stale  claims  is  pro- 
vided, recognizing  the  old  idea  that,  but  for 
the   loss  of  evidence,  death  or  removal  of 
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witne^ves,  forgetfulness,  and  so  on,  an  ap- 
parent condition  might  have  been  explained 
away.  The  statute  means  more  than  that 
no  suit  shall  be  maintained  upon  the  class 
of  claims  treated  of  by  it  after  the  lapse  of 
the  time  fixed  by  it.  It  means,  also,  that 
until  that  time  has  elapsed  the  courts  are 
open  to  hear  the  claim.  The  statutes  are 
substituted  in  lieu  of  the  common-law  rules 
of  presmnptions  and  practice,  and  estab- 
lish the  public  policy  of  the  state  on  the 
subject  of  limitation  of  actions.  They  su- 
persede, not  only  the  fictions  of  the  common 
law,  but  also  supersede  the  hitherto  uncon- 
trolled capacity  of  parties  to  themselves 
limit  the  time  in  which  either  may  rightful- 
ly appeal  to  the  courts  for  redress  under 
their  contracts.  Agreements  in  advance  to 
waive  statutes  of  limitation  altogether  are 
held  void  on  the  grounds  that  such  statutes 
are  for  the  repose,  the  peace,  and  the  wel- 
fare of  society.  Greenhood,  Pub.  Pol.  504; 
Kellogg  v.  Dickinson,  147  Mass.  432,  1  L.  R. 
A.  346,  18  N.  E.  223  r  Traak  v.  Weeks,  81 
Me.  326,  17  Atl.  162;  Oreen  v.  Coos  Bay 
Wagon  Road  Co.  10  Sawy.  626,  23  Fed.  67. 

It  is  old  and  familiar  doctrine  that  the 
courts  will  not  enforce  a  contract  by  which 
the  parties  have  bound  themselves  not  to 
sue  at  all,  or  to  leave  the  difference  exclu- 
sively to  arbitrators.  If  parties  by  contract 
can  lawfully  provide  when  the  suit  shall  be 
instituted  (or  when  it  shall  not  be,  which 
is  the  same  thing) ,  why  not  let  them  go  fur- 
ther within  the  same  principle  and  stipu- 
late as  to  the  nature  of  the  action ;  whether 
it  shall  be  tried  by  a  jury,  and  what  evidence 
shall  be  receivable  to  establish  or  impeach 
the  right;  and,  by  force  of  the  same  logic, 
why  not  close  the  matter  consistently  by 
concluding  how  and  out  of  what  estate  the 
execution  upon  the  judgment  may  be  levied, 
and  within  what  time  the  judgment  of  the 
court  may  be  enforced,.  If  the  fact  be  that 
by  contract  one  party  becomes  bound  to 
another,  the  policy  of  the  law  is  to  regulate 
in  what  forums,  by  what  nature  of  proceed- 
ings, by  what  forms  of  practice,  and  within 
what  period  it  may  be  enforced.  An  agree- 
ment in  advance  not  to  apply  to  any  court 
for  redress  is  admittedly  void.  An  agree- 
ment to  confer  jurisdiction  upon  a  court  not 
provided  with  it  by  law  is  likewise  void. 
An  agreement  not  to  avail  oneself  of  the 
statutes  regulating  practice  would  be  held 
void  for  the  same  reasons.  Now,  the  remain- 
ing question.  Can  a  party  bind  himself  by 
an  agreement  in  advance  not  to  sue,  not  to 
appeal  to  the  courts  having  jurisdiction  of 
the  matter,  for  fourteen  years  of  the  fifteen 
which  are  allowed  by  statute,  thus  confining 
himself  to  one  fifteenth  of  the  time  the 
statutes  give? 

It  is  difficult,  if  not  inadvisable,  to  at- 
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tempt  an  exact  definition  of  the  term  "pub- 
lic policy."  Story  says  of  it  (Story,  Contr. 
§  546 ) :  "It  has  never  been  defined  by  the 
courts,  but  has  been  left  loose  and  free  of 
definition,  in  the  same  manner  as  fraud. 
This  rule  may,  however,  be  laid  down,  that, 
wherever  any  contract  confiicts  with  the 
morals  of  the  time,  and  contravenes  any  es- 
tablished interest  of  society,  it  is  void,  as 
being  against  public  policy."  In  Brooks  v. 
Cooper,  50  N.  J.  Eq.  761,  21  L.  R.  A.  617,  35 
Am.  St.  Rep.  706,  26  Atl.  978,  the  subject 
appears  to  have  been  thoroughly  considered, 
and  exhaustively  treated.  In  summing  up  a 
number  of  considered  cases,  the  court  wrote : 
"It  has  been  declared  that  public  policy  is  a 
variable  quality,  but  the  principles  to  be  ap- 
plied have  always  remained  unchanged  and 
unchangeable,  and  public  policy  is  only  vari- 
able in  so  far  as  the  habits,  capacities,  and 
opportunities  of  the  public  have  become 
more  varied  and  complex.  The  relations  of 
society  become  from  time  to  time  more  com- 
plex, statutes  defining  and  declaring  public 
and  private  rights  multiply  rapidly,  and 
public  policy  often  changes  as  the  laws 
change,  and  therefore  new  applications  of 
old  principles  are  required.  Da/vies  v. 
Davies,  L.  R.  36  Gh.  Div.  364.  Whatever 
tends  to  injustice  or  oppression,  restraint  of 
liberty,  restraint  of  legal  right;  whatever 
tends  to  the  obstruction  of  justice,  a  viola- 
tion of  a  statute,  or  the  obstruction  or  per- 
version of  the  administration  of  the  law; 
whatever  tends  to  interfere  with  or  control 
the  administration  of  the  law  as  to  execu- 
tive, legislative,  or  other  official  action, — 
whenever  embodied  in  and  made  the  subject 
of  a  contract,  the  contract  is  against  public 
policy,  and  therefore  void,  and  not  suscepti- 
ble of  enforcement."  "When  we  speak  of 
the  public  policy  of  the  state,  we  mean  the 
law  of  the  state,  whether  found  in  the  Con- 
stitution, the  statutes,  or  judicial  records." 
People  V.  Hawkins,  157  N.  Y.  12,  42  L.  R.  A. 
490,  68  Am.  St.  Rep.  736,  61  N.  E.  257. 
These  citations  will  serve  to  show  the  scope 
of  the  principle.  Particular  instances  by 
way  of  illustration  and  application  will  be 
given  further  along.  We  cannot  hope  to 
reconcile  the  public  policy  of  this  state  with 
that  of  other  states.  Each  state  necessarily 
establishes  its  own  public  policy,  confined  to 
its  own  territory.  That  they  may  not  be 
uniform  throughout  the  Union  is  neither 
surprising  nor  discouraging;  for  what  may 
be  deemed  inimical  by  one  may  be  treated 
as  immaterial  by  another,  and,  indeed,  may 
be  so. 

We  will  come  directly  to  the  question 
whether  statutes  of  limitation  are  in  this 
state  indications  of  its  public  policy.  The 
strength  of  every  contract  lies  in  the  right 
of  the  promisee  to  resort  to  the  courts  of 
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public  justice  for  redress  for  its  violation. 
It  is  not  enough  that  the  parties  may  have 
voluntarily  agreed,  nor  that  there  was  a  sat- 
isfactory consideration,  nor  that  they  have 
contractual  capacity ;  for,  if  one  has  in  such 
agreement  bound  himself  to  forego  some 
positive  right  given  to  him  by  the  law  by 
which  justice  is  secured,  he  should  not  be 
bound,  for  to  do  so  is  to  bind  oneself  to  op- 
pression, which  is  contrary  to  the  well-being 
of  society.  Courts  are  established  at  the 
public  expense  to  redress  wrongs,  including 
breaches  of  contracts.  They  are  open  at  all 
times  for  that  purpose.  Such  is  the  public 
good.  The  knowledge  of  that  fact  exercises 
no  small  influence  upon  the  conduct  of  indi- 
viduals. It  is  useless  for  the  oppressor  to 
try  to  get  what  he  knows  the  courts  will  not 
allow.  So  he  regulates  his  conduct  by 
knowledge  of  that  fact.  Stale  claims,  if  al- 
lowed, would  tend  to  encourage  perjury  and 
fraud.  Therefore  a  statute  is  passed  to  re- 
strict their  assertion  in  the  courts.  On  the 
other  hand,  claims  which  are  not  outlawed, 
for  the  reason  just  assigned,  ought  to  have 
a  forum  in  which  they  may  be  asserted 
against  an  unwilling  or  dishonest  obligee. 
The  existence  of  that  right  is  of  great  value 
to  the  claimant,  but  it  is  likewise  of  great 
importance  to  the  public,  as  by  it  the  weak 
are  assured  of  their  rights  against  the 
strong, — ^the  sum  of  all  government.  A  con- 
tract agreeing  in  advance  that  the  obligee 
vill  not  resort  to  the  courts  for  its  enforce- 
ment after  one  year,  when  the  statutes  of 
the  state  allow  fifteen  years  within  which 
to  begin  the  action  upon  it,  is  merely  an 
agreement  not  to  resort  to  the  courts,  in 
spite  of  the  policy  and  laws  of  the  state 
which  give  the  right.  To  enforce  such  is  to 
put  it  in  the  power  of  one  party  to  practise 
oppression,  and  to  close  the  courts  against 
its  relief. 

Now  for  the  instances  in  which  the  prin- 
ciple being  discussed  has  been  applied  in 
this  state.  In  Wright  y.  Gardner,  98  Ky. 
454,  33  S.  W.  622,  36  S.  W.  1116,  an  agree- 
ment in  advance  waiving  the  statute  of  limi- 
tation provided  for  that  class  of  transactions 
and  extending  the  time  beyond  the  statutory 
period  was  held  void,  because  against  the 
public  policy  of  the  state. 

An  agreement- in  a  contract  between  a  tele- 
graph company  and  the  sender  of  a  message 
limiting  the  time  to  which  claims  should  be 
presented  and  prosecuted  against  the  former 
for  a  breach  of  the  contract  to  a  period 
shorter  than  that  fixed  by  statute  was  held 
void  as  against  public  policy  in  Western  U. 
Teleg.  Co.  v.  Euhanks,  100  Ky.  604,  36  L.  R. 
A.  711,  66  Am.  St.  Rep.  361,  38  S.  W.  1068. 
This  was  followed  and  approved  in  Davis  v. 
Western  TJ,  Teleg.  Co.  107  Ky.  627,  92  Am. 
St.  Rep.  371,  54  S.  W.  849.  It  is  true  that 
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in  the  Eubanks  Case,  100  Ky.  604,  36  L.  R. 
A.  711,  66  Am.  St.  Rep.  361,  38  S.  W.  1068. 
it  was  intimated  that  the  contract  was  void 
for  the  additional  reason  that  it  violated  f 
196  of  the  Constitution,  prohibiting  a  com- 
mon carrier  from  contracting  against  its 
common-  law  liability.  In  the  later  Ca.se  of 
Davis,  107  Ky.  527,  92  Am.  St.  Rep.  371, 
64  S.  W.  849,  the  decision  was  rested  solely 
on  the  ground  that  the  stipulation  was  void 
because  contrary  to  public  policy.  It  waa 
probably  doubted  whether  the  statute  of 
limitation  was  any  part  of  a  common  car- 
rier's liability. 

A  familiar  feature  of  life  insurance  poli- 
cies is  the  provision  that  after  a  given  num- 
ber of  payments  the  insured  shall  be  entitled 
to  a  paid-up  policy  proportioned  as  the  num- 
ber of  payments  bear  to  the  maximmn  num- 
ber required  to  be  made  by  the  policy,  pro- 
vided the  insured  shall  within  six  months,  or 
some  such  time,  surrender  his  policy  and  de- 
mand the  paid-up  policy.  In  a  niimber  of 
cases  it  has  been  held*that  the  provision  lim- 
iting the  time  within  which  to  demand  the 
paid-up  policy  was  not  of  the  essence  of  the 
contract,  was  in  the  nature  of  a  forfeiture, 
and  was  void.  Montgomery  v.  PhasnMB  Mut. 
L.  Ins,  Co,  14  Bush,  51;  Mutual  L.  Ins.  Co. 
V.  Jarhoe,  102  Ky.  80,  39  L.  R.  A.  504,  80 
Am.  St.  Rep.  343,  42  S.  W.  1097  (Overrul- 
ing Northtoestem  Mut.  L.  Ins.  Co.  v.  Bar- 
hour,  92  Ky.  427,  15  L.  R.  A.  449,  17  S.  W. 
796,  and  Beater  v.  United  States  L.  Ins.  Co. 
91  Ky.  356,  15  S.  W.  863) ;  Washington  L. 
Ins.  Co.  V.  Miles,  112  Ky.  743,  66  S.  W.  740; 
Manhattan  L.  Ins.  Co.  v.  Patterson,  109  Ky. 
624,  53  L.  R.  A.  378,  95  Am.  jSt.  Rep.  393, 
60  S.  W.  383;  New  York  L.  Ins.  Co.  v.  War- 
ren Deposit  Bank,  25  Ky.  L.  Rep.  326,  75 
S.  W.  234;  Manhattan  L.  Ins.  Co.  v.  Savage, 
23  Ky.  L.  Rep.  483,  63  S.  W.  278;  Mutual 
L.  Ins.  Co.  V.  O'Neil,  25  Ky.  L.  Rep.  983, 
76  S.  W.  839. 

Under  §  700,  Kentucky  Statutes,  it  is  pro- 
vided that,  in  case  of  total  loss  of  an  in- 
sured building  by  fire,  the  insurer  shall  pay 
the  amount  of  its  policy,  except  in  case  of 
fraud  or  deterioration  in  value  since  the  pol- 
icy was  issued.  Contracts  attempting  in  ad- 
vance of  loss  to  waive  the  statute,  and  agree- 
ing upon  a  different  basis  of  settlement,  are 
held  void  as  being  against  the  public  policy 
evinced  by  the  statute,  in  Caledonian  Ins. 
Co.  V.  Cooke,  101  Ky.  412,  41  S.  W.  279: 
Bartford  F,  Ins.  Co.  v.  Bourhon  County 
Court,  24  Ky.  L.  Rep.  1850,  72  S.  W.  739; 
Thuringia  Ins  Co.  v.  Malott,  111  Ky.  917,  55 
L.  R.  A.  277,  64  S.  W.  991;  Palatine  Ins. 
Co.  v.  Weiss,  109  Ky.  464,  69  S.  W.  509. 

A  contract  in  advance  waiving  the  statute 
of  exemption  is  held  void  in  Momley  v. 
Ragam.,  10  Bush,  156,  19  Am.  Rep.  61. 
Agreements  to  pay  attorney's  fee  in  ease 
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of  suit  to  enforce  a  contract  are  held  void, 
because  in  contravention  of  the  public  policy, 
in  Thomctson  v.  Toionsend,  10  Bush,  114,  and 
Witherapoon  v.  Mu8selm<m,  14  Bush,  214,  29 
Am.  Rep.  404. 

The  Constitution  of  this  state  (§69)  pro- 
hibits the  legislature  from  passing  special 
or  local  acts  concerning  quite  a  number  of 
enumerated  subjects,  including  "(5)  to 
regulate  the  limitation  of  civil  or  criminal 
actions.".  Under  this  provision,  it  has  been 
held  that  a  statute  limiting  actions  against 
cities  of  the  first  class  in  this  commonwealth 
to  six  months,  whether  based  upon  torts  or 
contracts, — the  general  law  providing  dif- 
ferent periods, — ^was  void.  Oorley  v.  Louis- 
ville, 104  Ky.  372,  47  S.  W.  263;  Louisville 
v.  Kuntz,  104  Ky.  684,  47  S.  W.  692.  In  the 
last-named  case,  it  was  said:  "When  the 
Constitution  prohibits  the  legislature  from 
passing  special  laws  upon  any  given  subject, 
it  means  that  all  laws  upon  that  subject 
shall  operate  alike  upon  all  whether  individ- 
ual or  corporate,  public  or  private.  It  is  a 
safeguard  provided  by  the  Constitution  for 
the  protection  of  the  weak  as  well  as  the 
strong." 

A  contract  between  an  express  company 
and  a  shipper,  limiting  its  liability  for  a 
breach  of  its  bill  of  lading  to  six  months, 
when  the  statutory  period  was  longer,  was 
held  void,  as  /contrary  to  public  policy,  in 
Adams  Exp.  Co.  v.  Walker,  26  Ky.  L.  Rep. 
1025,  67  L.  R.  A.  412,  83  S.  W.  106. 

Unless  these  cases  are  to  be  followed,  and 
the  principle  which  governed  them  applied 
to  all  cases,  we  will  have  it  that  everybody 
except  express  and  telegraph  companies  may 
by  contract  abrogate  the  statutes  of  limita- 
tion by  stipulating  for  a  shorter  period. 
Ekich  contract  will  have  its  own  barrier, 
which  the  courts  will  be  bound  to  observe. 
And,  though  the  legislature  is  prohibited  by 
the  Constitution  from  providing  any  but 
general  and  uniform  laws  of  limitation, 
parties  to  contracts  may  have  as  many  dif- 
ferent periods  as  there  *  may  be  contracts. 
Railroad  operators,  merchants,  bankers,  and 
employers  of  labor  may  all  contract  for  such 
periods  as  may  suit  their  whim  or  avarice, 
to  which  the  other  party  may  be  compelled 
to  submit  by  his  present  necessities.  It 
would  make  the  law  a  subject  of  barter,  and 
the  courts  of  justice  to  open  or  close  aa>the 
result  of  a  dicker.  It  seems  to  us  to 
logically  follow  that,  if  part  of  a  contract  of 
insurance  is  not  forfeited  by  a  failure  to 
<x>mply  with  a  stipulation  in  the  policy  that 
it  will  be  unless  it  is  claimed  within  six 
months,  all  of  the  policy  will  not  be  for- 
feited by  a  similar  failure  to  sue  for  it  with- 
in one  year,  according  to  the  stipulations  of 
the  policy  to  that  effect.  In  each  instance 
the  essence  of  the  proviso  in  the  policy  is 
-69  L.  R.  A. 


to  work  a  forfeiture  of  the  vested  interest 
— a  property  right — ^because  the  person  en- 
titled to  it  does  not  sue  for  it  within  an 
agreed  time,  less  than  the  statutory  period 
of  limitation. 

The  statutes  of  limitation  of  this  state, 
like  statutes  of  exemption,  are  enacted,  not 
solely  for  individual  welfare,  but  for  the 
public  well-being.  They  are,  under  our  Con- 
stitution, of  general  and  universal  applica- 
tion within  the  state,  and  are  indications  of 
the  state's  public  policy  on  those  subjects. 
Contracts  in  contravention  of  them  are  void. 
In  Owen  v.  Hotoard  Ins,  Go.  87  Ky.  571,  10 
S.  W.  119,  the  policy  contained  a  provision 
that  suit  upon  it  must  be  begun  within  one 
year  from  the  accrual  of  the  cause  of  ac- 
tion. The  question  presented  for  decision 
was  whether  the  year  had  gone.  The  court 
decided  that  it  had  not,  as  the  last  day  of 
the  year  fell  on  Sunday,  which  was  excluded 
by  the  court  so  as  to  allow  the  365th  day 
to  fall  on  a  secular  day,  when  the  suit  could 
be  filed.  Having  decided  that  the  year  had 
not  run,  it  was  not  necessarily  involved 
whether  the  stipulation  was  valid.  The 
court,  for  the  purposes  of  the  case,  assumed 
that  it  was;  and  this  it  might  have  done, 
whether  it  was  or.  was  not  valid.  In  Ken- 
tucky Mut,  Security  Fund  Co.  v.  Turner, 
89  Ky.  665,  13  8.  W.  104,  a  policy  of  life 
insurance  contained  a  similar  clause,  limit- 
ing the  cause  of  action  to  one  year,  should 
a  cause  arise.  A  cause  of  action  did  accrue 
upon  it.  Demand  was  made  of  the  insurer 
within  one  year,  and  it  made  a  partial  pay- 
ment upon  it.  Failing  to  pay  the  balance,, 
suit  was  brought  upon  the  policy  to  recover 
it.  The  insurer  pleaded  the  contract  limita- 
tion. The  replication,  in  avoidance,  was 
that  the  partial  payment  had  operated  to 
start  anew  the  period  of  limitation  within 
which  suit  might  be  brought.  The  question 
presented  for  decision,  and  decided,  was  that 
a  partial  payment  within  the  year  did  oper- 
ate to  start  anew  the  limitation  period.  A 
recovery  was  allowed.  Counsel  for  the 
plaintiff  admitted  that  the  one-year  pro- 
vision was  valid.  The  court  likewise  as- 
sumed that  it  was.  There  was  no  contro- 
versy about  it  in  the  case.  It  was  passed 
over  in  the  opinion,  without  citation  of 
authority  or  statement  of  reason  for  its  sup- 
port. As  in  the  case  of  Owen  v.  Hotoard 
Ins.  Co.  87  Ky.  671,  10  S.  W.  119,  it  was 
obiter  dictum.  In  Lee  v.  Union  Cent.  L.  Ins. 
Co.  22  Ky.  L.  Rep,  1712,  56  S.  W.  724,  the 
question  was  directly  presented,  and  was 
finally  decided  on  rehearing  by  an  equally 
divided  court.  In  Smith  v.  Herd.  110  Ky. 
56,  60  S.  W.  841,  1121,  the  question  was 
again  squarely  presented,  and  was  decided 
in  conformity  to  the  -reasoning  in  Riddles- 
harger  y,  Hartford  F.  Ins.  Co.  7  Wall.  386, 
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19  L.  ed.  257,  and  citing  Otoen  v.  Howard 
Ins.  Co.  87  Ky.  671,  10  S.  VV.  119. 

The  g^st  of  the  reasoning  advanced  in  the 
Riddlesharger  Case,  and  in  the  text-books 
which  luive  adopted  it,  is  that  it  is  essential 
to  the  insurer  to  have  the  claim  promptly 
presented  and  adjusted,  as  by  a  great  lapse 
of  time  the  circumstances  of  the  transaction 
are  apt  to  fade  from  the  memory  of  disinter- 
ested witnesses,  or  the  evidence  will  be  lost, 
and  the  insured  or  beneficiary,  being  on  the 
ground,  would  have  an  undue  advantage, 
which  might  be  turned  into  the  fabrication 
of  evidence  and  the  like  to  support  unmeri- 
torious  claims.  The  argument,  when  pre- 
sented to  the  legislature,  might  justify  that 
body's  enacting  a  general  law^  of  limitation 
for  this  class  of  contracts  different  from 
that  applied  to  ordinary  written  obligations. 
But  it  is  not  a  good  reason  why  the  statute 
now  in  force  and  applicable  to  such  con- 
tracts— the  statute  of  fifteen  years  (Ky. 
Stat.  1903,  I  2514)— should  not  be  applied 
by  the  courts.  Beside,  the  condition  of  the 
law  in  this  state  does  not  warrant  the  ap- 
plication of  the  reasoning.  For  here  we 
enforce  the  provision  of  the  contract  re- 
quiring that  the  insured  or  beneficiary 
furnish  promptly  notice  and  proof  of  loss  as 
a  condition  precedent  to  his  right  to  sue. 
This  puts  before  the  insurer  the  fact  that  it 
is  claimed  to  be  liable  on  the  policy,  and 
the  circumstances  and  names  of  witnesses 
by  which  it  is  proposed  to  establish  it. 
Mtna  L.  Ins.  Co.  v.  Mihcard,  26  Ky.  L. 
Rep.  589,  68  L.  K  A.  285,  82  S.  W.  364. 
It  is  then  open  to  the  insurer  to  protect  it- 
self, if  it  deems  th^  claim  unfounded  in 
merit,  in  two  ways:  (1)  To  proceed  under 
the  Code  to  perpetuate  its  evidence,  so  that, 
whenever  the  action  may  be  brought  against 
it,  it  has  lost  nothing  by  deaths  and  re- 
movals of  witnesses;  (2)  or  it  may  sue  at 
once  to  be  relieved  of  the  liability  claimed, 
on  the  ground  that  it  has  been  discharged, 
or  that  the  contract  has  terminated,  or  for 
whatever  reason,  and  it  may  thus  at  once 
force  a  trial  of  the  matter,  getting  such 
advantages  as  accrue  from  that  fact. 

While  recognizing  the  great  ability  of  the 
justices  of  the  supreme  court,  and  the  learn- 
ing and  wisdom  of  the  courts  of  final  resort 
of  the  states  that  have  adopted  a  different 
policy,  yet  we  feel  constrained  to  declare 
that  the  public  policy  of  Kentucky  is  a  mat- 
ter peculiarly  for  her  own  construction  and 
application.  The  reasoning  applied  to  up- 
hold the  distinction  made  in  favor  of  insur- 
ance contracts  to  us  is  unsatisfying,  while 
the  objections  to  the  principle  on  which  it 
rests  are  insuperable.  The  supreme  courts 
of  two  other  states  have  come  to  the  same 
conclusion  at  which  we  have  arrived.  Barnes 
v.McMurtry,  29  Neb.  184,  45  N.  W.  285,  and 
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Georgia  Masonic  Ins.  Co.  v.  Davis,  63  Ga. 
471.  And  there  may  be  others.  Smith  v. 
Herd,  110  Ky.  56,  60  S.  W.  841,  1121,  is 
overruled.  Lee  v.  Union  Cent.  L.  Ins.  Co. 
22  Ky.  L.  Rep.  1712,  56  S.  W.  724,  will  not 
longer  be  considered  authority  on  this  point. 
We  conclude  that  the  provision  in  the 
policy  that  no  suit  should  be  maintained 
upon  it,  unless  begun  within  one  year  from 
the  death  of  the  insured,  was  in  contraven- 
tion of  the  public  policy  of  this  8.tate,  and 
is  void.  It  follows  that  the  judgment  of 
the  circuit  court,  having  been  in  conformity 
to  this  conclusion,  is  affirmed,  with  damages. 

Paynter,  J.,  dissents. 

A  petition  for  rehearing  having  been  filed, 
O'ReaTy  J.,  on  February  15,  1905,  handed 
down  the  following  additional  opinion : 

The  policy  provides  that  any  indebted- 
ness of  the  assured  to  the  company  will  be 
deducted  from  the  face  of  the  policy  if  the 
latter  becomes  a  claim  against  the  com- 
pany. The  note  for  $396.80  and  interest 
from  December  16,  1897,  spoken  of  in  the 
opinion,  ought  to  have  been  credited  on  the 
sum  payable  to  appellee  under  the  terms 
of  the  policy.  For  the  error  in  failure  to  do 
so,  the  judgment  must  he  reversed,  and 
cause  remanded,  to  enter  judgment  on  the 
verdict  subject  to  the  credit  herein  indicat- 
ed. The  opinion  in  other  respects  is  ad- 
hered to. 

On  March  9,  1905,  a  further  opinion  was 
handed  down  by  Hobson,  Ch.  J.,  to  the  ef- 
fect that,  upon  withdrawal  of  the  transcript 
from  the  clerk's  office,  he  could  not  tax 
costs  as  for  two  copies,  although  it  was 
used  by  both  parties,  which  throws  no  light 
on  the  main  proposition  in  the  case,  and  is 
therefore  omitted. 


A.   H.   HARGIS   et  oZ. 

t?. 

Watts  PARKER,  Judge,  etc 

( Ky ) 

1.    The  siipreiiie  court  mny  exerctae  Its 


NOTX. — As  to  superintending  control  of  su- 
perior over  inferior  tribunals,  see  also.  In  tbls 
series,  State  ew  rel.  Fourth  Nat.  Bank  v.  John- 
eon,  51  L.  R.  A.  33,  and  note,  and  Re  Barber 
Asphalt  Paving  Co.  67  L.  R.  A.  761. 

As  to  Jurisdiction  of  crime  begun  In  one  state 
or  county  ana  consummated  In  another,  see 
also,  In  this  series.  Watt  y.  People,  1  L.  R.  A. 
403 ;  Ew  parte  McNeely,  15  L.  R.  A.  226 ;  and 
Graham  v.  People,  47  L.  R.  A.  731. 

As  to  crime  committed  by  shooting  across 
state  boundary,  see  State  v.  Hall,  28  L.  R.  A. 
59.  note. 

As  to  effect  of  prosecution  In  one  county 
to  bar  prosecution  in  another  county,  where  of- 
fense was  partly  consummated  in  both,  see  Colo 
man  y.  State.  64  L.  R.  A.  807. 
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constltntlonnl  pomrer  to  prevent  an 
Inferior  conrt  from  exceeding  Itm 
Jnrladtcttony  before  the  question  of  juris- 
diction has  been  presented  to  such  court, 
where  the  situation  disclosed  is  such  that  to 
take  the  ordinary  course  would  be  of  itself 
to  subject  the  complaining  party  to  irre- 
mediable loss. 

9.  The  anpreme  conrt  has  Jurisdiction 
to  intervene  by  a  mrrit  of  prohibition 
to  stay  an  inferior  court  from  proceeding 
out  of  its  Jurisdiction,  under  a  constitutional 
provision  empowering  It  to  issue  such  writs 
as  may  be  necessary  to  give  It  a  genera! 
control    of    inferior   Jurisdictions. 

8.  A  constitntional  rlffbt  to  trial  by 
Jnry  of  tbe  vlclnaire  does  not  prevent 
the  trial  taking  place  in  either  county,  in 
case  a  crime  is  begun  In  one  and  consum- 
mated in  another. 

4.  Tbc  arrest  at  tbelr  own  Inatlira- 
tion,  for  tbe  pnrpoate  of  preventinfl:  a 
trial  daevrbere,  of  persons  accused  of 
crime,  by  a  magistrate  of  the  county  where 
the  commission  of  the  crime  is  commenced* 
and  binding  them  over  to  await  the  action  of 
the  grand  jury,  will  not  prevent  proceedings 
against  them  in  the  county  where  the  crime 
is  consummated,  under  a  statute  providing 
that,  if  the  jurisdiction  of  any  offense  be  in 
two  counties,  the  accused  shall  be  tried  in 
the  county  in  which  he  is  first  arrested. 

5.  An  acceaaory  before  the  fact  to  a 
mnrder  in  which  the  w^onnd  la  in- 
lilcted  In  one  connty  and  the  injnred 
peraon  dlea  in  another  may  be  tried 
in  either  county,  although  his  acts  are 
committed  only  in  the  former,  under  statutes 
providing  that  accessories  shall  be  liable  to 
the  same  punishment  as  principals,  and  may 
be  prosecuted  Jointly  with  them,  and,  in  case 
of  a  crime  committed  Jointly  In  two  counties 
the  prosecution  may  be  in  either. 

(March  10,  1005.) 

APPLICATION  for  a  writ  of  prohibition 
to  restrain  defendant  from  taking  juris- 
diction of  an  indictment  charging  petitioners 
with  murder.    Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  B.  Hanna,  John  M.  Steven- 
son, and  J.  J.  C.  Bacb,  with  Messrs.  J. 
Smitb  Hays,  Iicwis  McQnown,  and 
Haselxigg  A  Haxelxigs,  for  petitioners : 

The  jurisdiction  of  this  court  attached  un- 
der the  averments  of  the  petition  in  this 
case. 

Com.  V.  Jones,  26  Ky.  L.  Rep.  867,  82  S. 
W.  643;  Const.  §  110;  Weaver  v.  Toney, 
107  Ky.  419,  50  L.  R.  A.  106,  54  S.  W.  732 ; 
Louisville  it  N.  R.  Co.  v.  Miller,  112  Ky. 
464,  66  S.  W.  5. 

If  every  friend  that  the  plaintiffs  have 
in  this  case  had  gone  to  the  magistrate  at 
the  instance  of  the  plaintiffs,  and  implored 
him,  in  advance  of  any  actual  proceeding 
in  Fayette  coimty,  to  make  the  aflBdavit,  to 
issue  the  warrant  in  this  case ;  and  implored 
the  sheriff  to  execute  it;  and  implored  the 
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magistrate  to  grant  the  bail;  and  even  im- 
plored the  Breathitt  grand  jury  to  indict 
them, — still  it  would  and  could  have  been 
no  l^al  fraud  on  the  commonwealth,  or  on 
the  jurisdiction  of  Fayette  county. 

The  justice,  having  jurisdiction  of  the 
charge,  had  the  undoubted  right  to  admit  to 
bail.   . 

Com.  V.  Kimherlain,  6  T.  B.  Mon.  43: 
Com.  V.  Nimmo,  7  Ky.  L.  Rep.  286;  Vids  v. 
Com.  7  Ky.  L.  Rep.  742;  3  Enc.  PI.  &  Pr.  p. 
200. 

While  the  court  would  not  sustain  the 
plea  of  action  pending  where  the  penalty 
was  wholly  inadequate,  yet  in  a  case  where 
the  penalty  is  fixed  by  law,  and  "the  of- 
fender cannot  lessen  it  by  misrepresenta- 
tion," it  will  be  upheld. 

Hamilton  v.  Williams,  1  Tyler   (Vt.)    16. 

If  the  jurisdiction  is  concurrent  in  two 
or  more  counties,  an  election  must  be  made 
by  somebody ;  and  it  is  clear,  if  the  common- 
wealth has  not  made  such  an  election  the  ac- 
cused may  do  so. 

State  V.  Casey,  44  N.  C.  (Busbee,  L.)  209; 
State  V.  George,  p3  Ind.  434. 

The  justice  of  the  peace  residing  nearest 
the  courthouse  had  jurisdiction  to  issue  the 
warrants  of  arrest  and  take  bail  bonds. 

Act  1886,  §  3,  Carroirs  Crim.  Code,  §  71; 
Act  1886,  I  8,  Carroll's  Crim.  Code,  I  71; 
Com.  V.  Kimherlain,  6  T.  B.  Mon.  43 ;  Creek- 
more  V.  Com.  6  Bush,  312;  Com.  v.  Nimmo, 
7  Ky.  L.  Rep.  286;  Vias  v.  Com.  7  Ky.  L. 
Rep.  742;  3  Enc.  PI.  &  Pr.  p.  200;  State  v. 
Oeorge,  53  Ind.  434. 

The  section  of  the  Kentucky  statutes 
(1147)  under  which  jurisdiction  is  claimed 
for  Fayette  is  unconstitutional. 

Parker  v.  Com.  12  Bush,  194;  1  Bishop, 
Crim.  Law,  8  113;  United  States  v.  Ouiteau, 
1  Mackey,  498,  47  Am.  Rep.  247;  Bill  of 
Rights,  5  11;  1  Ky.  Stat.  1796,  Littell,  p. 
472;  1  Bishop,  Crim.  Proc.  §  57,  subsec.  2; 
State  V.  Carter,  27  N.  J.  L.  499;  Riley  v. 
State,  9  Humph.  646. 

Messrs.  J.  R.  Allen,  N.  B.  Hays,  C.  H. 
Morris,  J.  R.  Morton,  A.  F.  Byrd,  and 
B.  B.  Jonett  for  respondent. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

The  respondent  the  •  Honorable  Watts 
Parker  is  the  judge,  of  the  twenty-second 
judicial  district  of  Kentucky,  comprising 
Fayette  county.  The  plaintiffs  were  indicted 
by  the  grand  jury  of  Fayette  county, 
charged  with  the  murder  of  James  Cockrill. 
A  bench  warrant  issued  upon  the  indict- 
ment, and  was  about  to  be  served  upon  the 
plaintiffs  in  this  proceeding,  when  they  ap- 
peared in  this  court,  and  asked  that  a  writ 
of  prohibition  issue  against  the  respondent 
Parker  to  prevent  his  taking  or  exercising 
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jurisdiction  over  the  persons  of  the  plain- 
tiffs. The  facts  upon  which  the  application 
is  based  are  that  James  Cockrill  was  shot 
and  wounded  in  Breathitt  county,  this  state, 
in  July,  1902.  He  was  inunediately  con- 
veyed to  Fayette  county  for  treatment  of 
his  wound,  but  shortly  thereafter  died  in 
Fayette  county.  He  was  shot  and  killed, 
it  is  alleged,  by  Curtis  Jett,  who  has  since 
been  tried  and  convicted  of  the  crime,  and 
sentenced  to  death.  Jett  was  indicted  by 
the  grand  jury  of  Breathitt  county,  though 
he  was  tried  in  Harrison  county  upon  a 
change  of  venue.  The  claim  of  the  plaintiffs 
is  that,  as  alleged  by  the  state,  they  were 
accessories  before  the  fact  to  the  murder, 
and  that  their  acts,  if  done  as  claimed,  were 
committed  wholly  in  Breathitt  county;  that 
on  December  3,  1904,  warrants  were  issued 
against  the  plaintiffs  by  one  James  W.  Ed- 
wards, a  justice  of  the  peace  for  Breathitt 
county,  charging  them  with  this  murder. 
They  were  arrested  upon  the  warrants,  car- 
ried before  the  magistrate,  and  were  by  him 
held  over  to  answer  such  indictment  as  the 
grand  jury  might  find  against  them,  and 
were  in  the  meantime  released  upon  bail. 
On  January  24,  1905,  the  Fayette  county 
grand  jury  returned  the  indictment  char- 
ging the  plaintiffs  with  the  same  murder 
in  that  county,  and  it  is  under  this  last- 
named  indictment  that  the  Fayette  court  is 
proposing  to  take  jurisdiction  of  the  plain- 
tiffs and  to  try  the  case.  Since  January  24, 
1905,  and  in  fact  since  the  original  petition 
was  filed  in  this  court,  the  grand  jury  of 
Breathitt  county  has  been  convened  in  r<ig- 
ular  session,  has  examined  into  the  alleged 
murder  of  James  Cockrill,  and  has  returned 
in  that  court  several  indictments  charging 
the  plaintiffs  with  the  murder  of  Cockrill. 
Upon  these  facts  the  plaintiffs  assert  that 
the  authorities  of  Breathitt  county  first  took 
jurisdiction  of  the  offense  and  of  the  per- 
sons of  the  accused,  and  thereby  afi^ed  the 
exclusive  jurisdiction  to  try  them  in  the 
courts  of  that  county.  It  is  also  contended 
by  plaintiffs  that  the  provision  of  the  stat- 
utes and  Code  of  this  state  allowing  a 
trial  to  be  had  in  either  county  w^here  any 
part  of  an  offense  may  have  been  committed 
is  violative  of  the  Constitution. 

Judge  Parker  disclaims  any  intent  or  pur- 
pose in  the  proceeding  other  than  to  dis- 
charge his  official  duty  -as  he  sees  it.  The 
commonwealth  of  Kentucky,  at  the  request 
of  the  attorney  general  and  of  the  common- 
wealth's attorney  of  the  twenty-second 
judicial  district,  was  allowed  to  be  made  a 
party  defendant,  and  has  defended  this  suit. 
The  contentions  of  the  commonwealth  are  as 
follows:  (1)  That  the  writ  should  not  be 
issued  until  the  petitioners  have  first  ap- 
plied to  the  circuit  court  and  had  the 
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question  of  its  jurisdiction  passed  on  by 
that  court.  (2)  That  under  the  statutes 
of  this  state  Fayette  and  Breathitt  coun- 
ties have  concurrent  jurisdiction  of  the  of- 
fense charged  in  the  indictment,  and  that 
the  county  where  proceedings  were  first  be- 
gun takes  the  exclusive  jurisdiction.  (3) 
That  proceedings  were  first  begun  in  Fay- 
ette county.  (4)  That  the  alleged  pro- 
ceedings in  Breathitt  county  previous  to  the 
indictment  returned  in  January  arc  a  myth ; 
or,  if  in  fact  had,  were  the  result  of  collu- 
sion between  the  accused  and  the  officers,  in- 
cluding the  examining  magistrate,  were  or- 
iginated for  the  fraudulent  purpose  of  pre- 
venting any  prosecution,  and  were  never  in- 
tended to  have  been  made  public  except  as 
a  defense  to  the  jurisdiction  of  Fayette 
county. 

The  110th  section  of  the  Constitution  of 
Kentucky  reads :  "The  court  of  appeals  shall 
have  appellate  jurisdiction  only,  which  shall 
be  coextensive  with  the  state,  under  such 
restrictions  and  regulations,  not  repugnant 
to  this  Constitution,  as  may  from  time  to 
time  be  prescribed  by  law.  Said  court  shall 
have  power  to  issue  such  writs  as  may  be 
necessary  to  give  it  a  general  control  of  in- 
ferior jurisdictions."  The  last  sentence  was 
not  in  any  previous  Constitution  of  this 
state.  From  that  fact,  and  inasmuch  as  it 
had  been  held  under  the  former  Constitu- 
tions that  this  court  might  issue  the  com- 
mon-law writ  of  prohibition  against  any  in- 
ferior court  proceeding  out  of  its  jurisdic- 
tion {Arnold  v.  Shields,  5  Dana,  18,  30  Am. 
Dec.  669 ;  Sasseen  v.  Hammond,  18  B.  Mon. 
673),  provided  this  court  had  appellate 
jurisdiction  of  the  subject-matter,  it  was 
said  that  the  last  sentence  of  §  110  of  the 
Constitution  "seems  to  have  been  intended 
.  .  .  to  give  to  the  court  of  appeals 
plenary  power  to  issue  writs  in  every  case 
when  necessary  to  give  it  general  control 
of  inferior  jurisdictions."  Himlmav  v. 
Toney,  97  Ky.  413,  30  S.  W.  1006.  Ordi- 
narily, this  court  might  well  refuse  to  issue 
the  writ  before  the  question  of  jurisdiction 
had  been  made  in  the  lower  court,  for  it 
might  be  presumed  that  imtil  that  court  had 
proceeded  out  of  its  jurisdiction,  or  had 
evinced  by  an  order  of  court  that  it  proposed 
doing  so,  it  would  not,  or,  at  any  rate,  that 
the  complainant  was  not  injured,  nor 
threatened  with  injury  till  then.  But  this 
is  not  necessarily  so  in  all  cases.  If  the 
situation  disclosed  be  such  as  that  to  take 
the  ordinary  course  would  be  of  itself  to 
subject  the  complainant  to  irreparable  loss, 
the  writ  should  issue  without  the  objections 
having  been  made  below.  The  matter  of 
judicial  courtesy  should  yield  to  substantial 
personal  rights  of  litigants,  such  as  a  sacri- 
fice of  their  liberty.    If  it  be  true  that  the 
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Fayette  court  is  proceeding  without  juris- 
diction, it  is  not  substantial  justice  that  it 
should  be  allowed  to  take  the  bodies  of  the 
complainants,  confine  them  in  jail  without 
bail,  as  it  might  do  at  its  discretion,  subject 
the  parties  to  enormous  expense  in  defending 
the  case,  even  if  it  went  no  further  than  a 
trial  of  the  question  of  jurisdiction,  and  say 
to  them,  ''Your  remedy  is  solely  by  appeal 
if  you  have  been  wronged."  We  think  the 
section  of  the  Constitution,  though  it  be 
deemed  only  declaratory  of  the  common  law 
on  the  subject,  confers  the  power  and  juris- 
diction on  this  court  to  intervene  by  the  writ 
of  prohibition  to  stay  the  inferior  courts  of 
the  state  from  proceeding  out  of  their  juris- 
diction. It  may  issue  whether  or  not  there 
is  an  appeal.  Whether  it  ought  to  issue  in 
advance  of  the  decision  of  the  lower  court, 
or  whether  the  party  will  be  left  to  his  rem- 
edy by  appeal,  will  depend  on  whether  that 
remedy  is  given,  and  whether  it  is  adequate 
or  not.  This  court  will  be  slow  to  use  the 
writ  where  there  is  an  appeal,  but  its  valu- 
able office  to  the  citizen  who  is  being  op- 
pressed by  unlawful  assumption  of  judicial 
authority  will  not  be  limited  by  set  rules. 
It  is  believed  the  general  principles  regulat- 
ing the  QM  of  this  writ  are  so  well  estab- 
lished and  understood  that  it  is  unnecessary 
to  further  define  them. 

It  is  not  an  open  question  in  this  state 
whether  an  offense  committed  partly  in  two 
ootmties  may  be  tried  in  either.  Whatever 
may  have  been  the  conunon-law  rule,  though 
it  seems  to  have  been  substantially  as  now 
declared  by  our  statute,  legislation  in  this 
state  has  settled  it,  unless  it  be  said  that 
the  Constitution  is  violated  thereby.  Section 
1147,  Ky.  Stat.  1003,  provides:  "If  a  mortal 
wound,  or  other  violence  or  injury,  be  in- 
flicted, or  poison  be  administered,  in  one 
county  or  corporation,  and  death  ensues  in 
another,  the  offense  may  be  prosecuted  in 
either."  And  §  21  of  the  Criminal  Code  of 
Practice  provides :  "If  an  offense  be  commit- 
ted partly  in  one  and  partly  in  another 
oounty,  or  if  acts  and  their  effects  consti- 
tating  an  offense  occur  in  different  coun- 
ties, the  jurisdiction  is  in  either  county." 
If  such  was  the  common  law — as  we  think 
it  was — ^"a  jury  of  the  vicinage,"  at  com- 
mon law,  was  a  jury  selected  from  the  neigh- 
borhood of  the  crime,  which  might  be  either 
eounty  where  it  was  in  part  committed. 
Com,  V.  Jones,  26  Ky.  L.  Rep.  867,  82  S.  W. 
643.  It  has  always  been  understood  that 
the  right  to  trial  by  a  "jury  of  the  vicinage" 
was  subject  to  certain  necessary  exceptions, 
such  as  changes  of  venue,  and  the  like.  Par- 
ker V.  Com,  12  Bush,  191;  Adkins  v.  Com. 
W  Ky.  689,  32  L.  R.  A.  108,  33  S.  W.  948; 
Smith  V.  Com,  108  Ky.  53,  56  S.  W.  718. 
This  was  held  to  be  the  law  unaer  the  old 
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Constitution,  before  the  provision  found  in 
§  11  of  the  present  Constitution  was  adopt- 
ed. Com,  V.  Davidson,  91  Ky.  162,  15  S.  W. 
53.  As  it  is  admitted  that  the  shot  that 
killed  Cockrill  was  fired  in  Breathitt  coun- 
ty, and  that  his  death  from  the  wopnd  oc- 
curred within  one  year  and  a  day  thereafter 
in  Fayette  county,  they  each  had  concur- 
rent jurisdiction  of  the  crime.  Manifestly, 
the  courts  of  two  counties  could  not  try 
the  same  defendants  for  the  same  offense. 
There  must  be  a  time  when  the  jurisdiction 
of  one  county  becomes  exclusive  and  that  of 
the  other  county  is  lost.  Section  24,  Crim. 
Code  Prae.,  is:  "If  the  jurisdiction  of  an 
offense  be  in  two  or  more  counties,  the  de- 
fendant shall  be  tried  in  the  county  in  which 
he  is  first  arrested,  unless  an  indictment  for 
the  offense  be  pending  in  another  county." 
A  literal  application  of  the  last  section 
might  lead  to  absurdities  certainly  never 
contemplated  in  the  purpose  of  its  enact- 
ment. It  was  so  held  in  Massie  v.  Com.  90 
Ky.  485,  14  S.  W.  419.  Horse  stealing  is 
pimishable  by  statute  in  the  county  where 
the  horse  may  be  stolen,  or  in  any  county 
into  which  it  may  be  carried.  Massie  took 
a  horse  in  Montgomery  county,  and  carried 
it  into  Bourbon.  At  the  instance  of  the 
Montgomery  county  authorities,  and  before 
an  indictment  in  that  county  or  elsewhere, 
they  caused  him  to  be  arrested  in  Bourbon, 
and  brought  back  to  Montgomery,  for  trial, 
where  he  was  convicted.  He  relied  on  §  24, 
Crim.  Code  Prac,  in  bar  of  the  jurisdiction 
of  the  Montgomery  court.  It  would  seem 
that  literally  his  objection  was  well  taken. 
But  this  court  said:  "This  provision  was 
not  inserted  in  the  Code  for  the  benefit  of 
the  criminal,  but  to  prevent  a  conflict  of 
jurisdiction  in  cases  where  it  belonged  to 
more  than  one  county."  It  is  conceded,  as  it 
must  be  under  the  statute  quoted,  and  the 
decisions  of  this  court,  if  adhered  to,  that, 
where  two  or  more  counties  have  concurrent 
jurisdiction  of  an  offense  committed  partly 
in  each  of  them,  no  substantial  legal  right 
of  the  accused  can  be  invaded  whether  one 
or  the  other  takes  cognizance  of  the  matter. 
So  long  as  the  accused  is  not  put  in  jeopardy 
by  the  proceedings  in  both  counties,  it  can- 
not be  the  subject  of  complaint  from  him 
which  of  them  takes  the  jurisdiction  and 
proceeds  with  his  trial,  so  long  as  only  one 
does  so. 

The  fact  may  be  accepted  as  established 
by  the  proof  in  this  case  that  Magistrate  Ed- 
wards issued  warrants  against  plaintiffs  on 
December  3,  1904,  charging  them  with  the 
murder  of  James  Cockrill.  It  may  also  be 
accepted  as  established,  for  the  purposes  of 
this  hearing,  that  the  accused  were  arrested 
or  voluntarily  surrendered  themselves  to  the 
custody  of  the  magistrate,  who  signed  an 
18 
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order  comznitting  them  to  the  circuit  court 
of  Breathitt  county  for  examination  of  the 
charge  by  the  grand  jury  of  that  county,  and 
that  they  executed  bonds  for  their  appear- 
ance before  that  court.  It  is  contended  for 
the  commonwealth,  though, — and  this  is  the 
main  question  presented  for  decision, — that 
these  proceedings  are  void.  For  the  plaintiffs 
the  argument  is  that,  whatever  may  have 
been  the  motives  of  the  officers  of  Breathitt 
county,  or  however  their  action  might  have 
been  induced,  the  fact  is  that,  having  juris- 
diction to  do  what  was  done,  the  accused  are 
actually  bound  by  the  proceedings,  and,  the 
law^s  machinery  being  set  in  motion,  under 
S  24,  Grim.  Code  Prac.,  the  jurisdiction  of 
Breathitt  county  becomes  exclusive.  The 
court  has  come  to  the  conclusion,  upon  the 
evidence  before  it,  that  the  arrests  of  the 
plaintiffs  in  Breathitt  county  were  procured 
upon  their  own  instigation,  or  that  of  some 
of  them  acting  for  all,  with  the  design  not 
to  have  a  trial  of  the  charge  there  or  else- 
where, but  as  a  cloak  to  prevent  the  trial 
elsewhere.  If  such  be  not  the  fact,  the  plain- 
tiffs are  peculiarly  unfortunate  in  the  mat- 
ter of  certain  coincidences  shown  in  the 
proof,  as  well  as  certain  discrepancies  be- 
tween the  record  of  the  squire's  proceedings 
and  the  admitted  truth.  Being  of  this  opin- 
ion as  to  the  facts,  the  question  recurs.  Do 
the  proceedings  in  Breathitt  before  the  ex- 
amining magistrate  confer  exclusive  juris- 
diction of  the  plaintiffs  on  the  courts  of  that 
county?  A  judgment  of  a  court  may  be  a 
punishment  or  it  may  be  a  protection.  It 
may  or  may  not  be  a  bar,  according  to 
whether  he  who  relies  on  it  is  in  a  position 
to  do  so.  If  it  be  obtained  by  fraud,  the 
one  procuring  it  ought  not  to  be  permitted 
to  use  it  as  a  protection.  That  would  be 
to  allow  one  to  profit  by  his  own  fraud, 
which  is  a  doctrine  repugnant  to  the  law. 
and  wholly  untenable  by  any  kind  of  right 
thinking.  It  is  said  that  the 'commonwp:ilth 
has  acted  in  the  matter  in  Breathitt 
through  her  legally  constituted  officers; 
whose  authority  is  as  complete  to  bind  the 
commonwealth  as  is  that  of  the  officers  of 
Fayette  or  any  other  county.  If  the  com- 
monwealth is  bound,  it  is  upon  principles 
analogous  to  agency  that  he  who  sets  another 
to  do  his  business  is  bound  by  such  agent's 
acts  within  the  scope  of  his  authority; 
which  is  as  it  should  be.  But  there  is  a 
necessary  exception  to  that  rule,  which  is,  if 
the  atjent,  in  fraud  of  his  principal,  colludes 
.with  his  opponent,  so  that,  instead  of  acting 
for  his  principal,  he  becomes  the  tool  or  ac- 
complice of  the  opponent,  then  the  princi- 
pal ought  not  to  be  bound  by  his  agent's 
acts:  nor  is  he.  As  between  two  persons, 
this  is  undeniably  the  law.  The  state  will 
not  be  given  less  consideration  in  matters  of 
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public  concern  than  any  individual.  The 
courts  which  administer  the  law  may  protect 
their  own  jurisdictions  from  machinations, 
from  palpable  subterfuges  intended  merely 
to  defeat  their  jurisdiction.  The  sovereignty 
of  the  law  depends  upon  the  power  of 
the  courts  to  maintain  the  integrity  of  their 
jurisdiction  against  mere  devices  that  would 
defeat  them.  Judgments  obtained  by  extrin. 
sic  fraud  ought  not  to  bind  ^nybody  not  a 
party  to  the  fraud.  They  ought  to  be  and 
are  subject  to  impeachment  either  by  direct 
or  collateral  attack.  This  is  so  although  the 
court  rendering  them  had  jurisdiction  of  the 
subject-matter.  Orignon  v.  Astor,  2  How. 
319,  11  L.  ed.  283;  Vnited  States  v.  Throck- 
morton, 98  U.  S.  68,  25  L.  ed.  96;  Cole  v. 
Cunningham,  133  U.  S.  112,  33  L.  ed.  541, 
10  Sup.  Ct,  Rep.  269;  Brunk  v.  Means,  11  B. 
Mon.  214;  Talbott  v.  Todd,  5  Dana,  190.  In 
Carting  ton  v.  Com,  78  Ky.  83,  the  accused 
was  indicted  for  a  violation  of  the  liquor 
laws.  His  offense  was  a  misdemeanor.  A 
statute  provided  that,  "whenever  any  person 
shall  be  lodged  in  jail,  in  default  of  bail, 
being  charged  with  a  misdemeanor,"  whether 
under  an  indictment  or  pot,  the  judge  of 
the  quarterly  court,  the  circuit  court  not  be- 
ing in  session,  had  jurisdiction  to  try  the 
case.  The  defendant  surrendered  to  the  jail- 
er, failed  to  give  bond,  and  was  brought  be- 
fore the  quarterly  court,  tried,  convicted, 
and  fined.  Notwithstanding,  the  circuit 
court  proceeded  afterwards  to  try  him  under 
the  same  indictment,  rejecting  his  plea  of 
former  conviction  in  bar.  This  court  said: 
"The  circuit  court  properly  refused  to  per- 
mit its  jurisdiction  to  be  ousted,  and  to  al- 
low the  prisoner,  by  a  device  so  transparent, 
to  choose  the  tribunal  in  which  he  would  be 
tried.  A  judgment  of  acquittal  thus  pro- 
cured was  not  a  bar,  and  was  properly  dis- 
regarded." Plaintiffs  seek  to  distinguish 
Carrington's  Case  from  this  one  upon  the 
suggestion  that  the  quarterly  court  had  not 
jurisdiction  of  the  case,  because  Carrington 
was  not  in  fact  in  jail,  but  was  simply  in  the 
custody  of  the  jailer.  The  court,  however, 
did  not  rest  its  decision  upon  that  feature 
of  the  case.  It  was  referred  to  only  as  in- 
dicating a  lack  of  good  faith  in  the  matter. 
The  court  said:  "The  evidence  in  this  case 
shows  that  the  prisoner  never  was  committed 
to  jail,  nor  was  he  in  good  faith  committed 
to  the  custody  of  the  jailer."  From  this  it 
appears  that,  had  the  defendant  been  in  good 
faith  committed  to  the  custody  of  the  jailer, 
it  would  not  have  been  necessary  to  have 
gone  through  the  idle  form  of  locking  and 
unlocking  the  jail  door.  Emphasis  was  laid 
upon  the  lack  of  good  faith  in  the  defend- 
ant's surrendering  himself  to  the  jailer^s 
custody  in  this  language:  "Whatever  was 
done  toward  bringing  the  case  within  the 


190&. 


Habois  y.  Paiuuee. 


275 


letter  of  the  statute  was  evidently  done,  not 
to  avoid  the  imprisonment  of  the  defend- 
ant, but  to  secure  a  trial  before  the  county 
judge.  .  .  .  The  evidence  in  this  case 
shows  conclusively  that  the  surrender  of  the 
prisoner  to  the  jailer  was  merely  formal,  and 
merely  with  the  design  to  give  the  quarter- 
ly judge  jurisdiction,  and  not  for  the  safe- 
keeping of  the  prisoner,  or  because  he  was 
either  unable  to  give  bail  or  unwilling  to  do 
80,  except  for  the  purpose  of  bringing  his 
case  within  the  statute."  '  Of  all  this  the 
court  said:  "It  is  to  be  treated  as  if  the 
prisoner  had  procured  himself  to  be  accused, 
arrested,  and  tried,  and  then  attempted  to 
plead  the  judgment  thus  obtained  in  bar; 
for,  although  he  had  been  regularly  indicted, 
he  procured  a  trial  in  the  quarterly  court 
by  a  fraud  upon  the  statute  giving  that 
court  jurisdiction.'*  Tn  applying  that  de- 
cision to  this  case,  it  follows,  a  fortiori,  that 
one  accused  of  a  crime  cannot  procure  him- 
self to  be  arrested  and  bound  over  under 
form  of  law  to  give  jurisdiction  to  a  coun- 
ty of  his  preference,  in  fraud  of  the  right  of 
the  prosecuting  officers  acting  ip  good  faith 
to  fix  it  elsewhere,  if  they  choose  to  do  so 
in  the  interest  of  a  fair  trial.  The  position 
of  this  court  on  this  subject  appears  to  be  in 
harmony  with  the  trend  of  authority  else- 
where. State  ▼.  Colvin,  11  Humph.  599,  54 
Am.  Dec.  60 ;  Watkins  v.  State,  68  Ind.  427, 
34  Am.  Rep.  273;  Com.  v.  Daacom,  111  Mass. 
404;  State  v.  Simpson,  28  Minn.  66,  41  Am. 
Rep.  270,  9  N.  W.  78.  No  reflection  can  be 
indulged  against  the  judge  and  prosecuting 
attorney  of  the  Breathitt  circuit  court.  Their 
fitness  and  willingness  to  enforce  the  law  is 
in  no  sense  involved.  This  case,  as  made  up 
<m  the  trial,  has  to  do  solely  with  w^hat  oc- 
curred before  the  prosecution  took  any  form 
in  the  Breathitt  circuit  court.  In  view  of 
the  language  of  §  24  of  the  Criminal  Code 
of  Practice,  the  case  is  resting  upon  the 
bona  fides  of  the  alleged  prior  arrest  in 
Breathitt  county.  If  that  was  not,  properly 
speaking,  an  arrest  of  the  accused,  then,  as 
the  Fayette  circuit  court  first  indicted  them 
for  the  offense  of  murdering  James  Cockrill, 
it  took  jurisdiction  of  the  matter  by  virtue 
of  §  24  of  the  Criminal  Code  of  Practice,  to 
the  exclusion  t)f  the  Breathitt  circuit  court. 
The  final  contention  of  the  plaint!  flfs  is 
that  they  are  charged  as  accessories  before 
the  fact  to  the  murder  of  Cockrill,  and.  as 
their  alleged  acts  are  admitted  to  have  been 
done  in  Breathitt  county,  under  the  author- 
ity of  Tully  ▼.  Com,  13  Bush,  142,  that 
county  alone  has  jurisdiction  to  try  them. 
Tully  was  accused  as  accessory  after  the  fact 
to  a  murder  committed  in  Scott  county.  The 
Soott  court  was  held  to  be  without  jurisdic- 
tion, as  the  act  of  1796  (1  Stat.  Laws,  530) . 
held  in  that  case  not  to  have  been  repealed. 
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but  expressly  continued  in  force  by  the  Re- 
vised Statutes  then  in  effect,  provided:  "An 
accessory  to  a  murder  or  felony  committed 
shall  be  examined  by  the  court  of  that  coun- 
ty and  tried  by  the  court  in  whose  jurisdic- 
tion he  became  accessory,  and  shall  answer 
upon  his  arraignment,  and  receive  such  judg- 
ment, order,  execution,  pains,  and  penalties 
as  is  used  in  other  cases  ...  of  fel- 
ony." But  the  saving  clause  contained  in 
the  Revised  Statutes,  which  continued  the 
practice  provided  by  the  act  of  1796,  is  not 
in  the  present  statutes  or  Code  of  Practice. 
Section  3  of  the  present  Criminal  Code  of 
Practice  reads:  "All  laws  coming  within  the 
purview  of  this  act  shall  become  repealed 
when  this  act  goes  into  effect,  except  as 
provided  in  the  preceding  section.''  (The 
preceding  section  relates  alone  to  prosecu- 
tion begun  before  January  1,  1877.)  The 
Criminal  Code  of  Practice  regulates  the  trial 
of  all  criminal  prosecutions.  •  But  it  does 
not  contain  the  provision  from  the  act  of 
1796  just  quoted.  Section  1128,  Ky.  Stat. 
1903,  provides:  "In  all  felonies,  accessories 
before  the  fact  shall  be  liable  to  the  same 
punishment  as  principals,  and  may  be  prose- 
cuted joiptly  with  principals,  or  severally, 
though  the  principals  be  not  taken  or  tried, 
unless  otherwise  provided  in  this  chapter." 
This  section  is  found  under  the  title  of 
Crimee  and  Punishments,  in  Kentucky  stat- 
utes (Barbour),  which  this  court  declared 
in  Buoha/nnon  v.  Com,  95  Ky.  334,  25  S.  W. 
265,  "to  be  a  complete  system  of  statutory 
law  relating  to  crimes  and  punishments,  and, 
as  a  consequence,  to  supersede  or  repeal  all 
existing  statutes  on  that  subject."  If  acces- 
sories before  the  fact  can  be  indicted  jointly 
with  principals,  and  if  the  principals  could 
be  indicted  in  Fayette,  the  accessory  before 
the  fact  could  also  be  indicted  and  tried 
there,  although  his  act  may  have  been  com- 
mitted elsewhere.  It  follows  that  the  pres- 
ent statute  and  the  act  of  1796  are  incom- 
patible in  their  provisions,  and  the  latter 
must  of  necessity  supersede  the  former.  In 
Com.  V.  Parker,  108  Ky.  673,  57  S.  W.  484, 
this  precise  question  arose.  The  accessory 
before  the  fact,  whose  sole  connection  with 
the  crime  was  shown  to  have  been  in  Kenton 
county,  was  indicted  and  tried  in  Jefferson 
county.  The  court  said :  "We  do  not  desire 
to  go  further  than  is  necessary  to  decide  the 
question  here  presented;  t.  e.,  that  an  acces- 
sory before  the  fact,  who  devises  in  one  coun- 
ty a  scheme  to  commit  a  crime  in  another, 
thereafter  actually  committed,  or  who  in  one 
county  procures  the  commission  of  a  crime 
in  another,  is,  under  §  21  of  the  Code,  prop- 
erly triable  in  either  county." 

The  court  is  of  opinion  that  the  Fayette 
circuit  court  has  now  exclusive  jurisdiction 
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to  try  the  case  made  by  the  indictment  re- 
turned by  the  grand  jury,  and  that  the  pro- 
ceedings before  Justice  of  the  Peace  Edwards 
are  a  nullity  in  so  far  as  they  attempt  to 
confer  jurisdiction  upon  the  courts  of 
Breaihitt  county.    The  application  for  the 


torii  of  prohihiiion  against  the  judge  of  the 
Fayette  Circuit  Court  is  ooTiaequentlff  de- 
nied. The  temporary  writ  heretofore  is* 
sued  is  discharged. 

OaatHll,  J.,  did  not  sit 
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City  of  CROWLEY 

V. 

•M.  ELLSWORTH.  Appt. 


(. 


.) 


M.  Ob  AH  appeal  conlns  to  this  oonrt 
•olelT  under  the  srant  of  Jvrlsdletloit 

to  this  court  oyer  suits  involving  the  con- 
stitutionality or  legality  of  a  fine  or  penalty 
imposed  by  a  municipal  corporation,  the  ques- 
tion of  whether  the  facts  were  sufficient  to 
justify  the  dbnviction  of  the  appellant  can- 
not be  considered. 

5.  An  ordinance  Is  not  Informal  or  11- 
levnl  because  the  cause  or  reasons  of  its 
enactment  are  not  given,  nor  because  it 
punishes  as  a  nuisance  what  neither  by  it 
nor  by  another  ordinance  is  expressly  de- 
clared to  be  such. 

8.  An  ordinance  vrlilcli  applies  alike 
to  all  persons,  flrms»  or  corporations  en- 
gaged in  the  business  legislated  against  is 
not  discriminatory. 

4.  Anthorlty  to  a  mnnlclpal  corpora- 
tion to  rearnlate  the  storage  of  com- 
bnstlblo  and  inflammable  materials  In- 
cludes authority  to  prohibit  the  storage  of 
refined  and  other  explosive  oils  within  the 
corporate  limits;  and  an  ordinance  so  pro- 
viding is  not  unreasonable. 

6.  A  special  ordinance  vrantlns  to  a 
particular  person  permission  to 
store  refined  oils  within  the  corporate 
limits  of  a  town  Is  repealed  by  a  subsequent 
general  ordinance,  applicable  to  all  persons 
alike,  making  such  storage  of  oils  a  criminal 
offense. 

€•  Thonffh  an  ordinance  prohibiting 
the  storaare  of  explosive  oils  In  larve 
qnantltles  within  the  corporate  lim- 
its happens  to  have  the  effect  of  putting  an 
end  to  a  business,  and  of  rendering  valueless 
certain  structures  used  in  connection  with  the 
business,  its  enforcement  will  not  constitute 
a  depriving  of  property  without  due  process 
of  law,  when  the  circumstances  justified  its 
adoption  as  a  police  regulation. 

(February  27,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Crowley  City  Court  convicting 
him    of   violating   a    municipal    ordinance. 
Affirmed, 
The  facts  are  stated  in  the  opinion. 

^Headnotes  by  Pbovostt,  J. 

Note. — As  to  ordinances  regulating  the  stor- 
ai^e  of  oil  within  corporate  limits,  see  also,  In 
this  series,  Richmond  v.  Dudley,  10  L.  B.  A. 
187,  13  L.  R.  A  587. 
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Messrs.  M edlenkm  *  Taylov,  for  ap- 
pellant: 

Before  any  lawful  business  can  be  prohib- 
ited or  regulated  by  a  municipal  corpora- 
tion, it  must  first  be  shown  to  be  and  de- 
clared to  be  a  nuisance. 

Waters-Pieroe  CHI  Co,  v.  New  Iberia,  47 
La.  Ann.  863,  17  So.  343 ;  Dill.  Mun.  Corp.  p. 
464. 

A  particular  law  is  not  repealed  by  a  gen- 
eral law,  unless  the  two  are  so  repugnant 
that  they  cannot  stand  together  under  any 
circumstances. 

State  V.  CallaOy  45  La.  Ann.  27,  12  So. 
119;  Cooley;  Const.  Lim.  last  ed.  p.  216; 
Dill.  Mun.  Corp.  §  87 ;  Bond  v.  Hiestandy  20 
La.  Ann.  140;  State  ew  rel.  Carcass  v.  First 
Dist.  Judge,  32  La.  Ann.  723;  Concordia  ▼. 
Natchez,  R.  River  d  T.  JB.  Co.  44  La.  Ann. 
613,  10  So.  809 ;  Johnston  v.  Pilster,  4  Rob. 
(La.)  77. 

Where  the  law  enables  a  corporation  to 
make  by-laws  or  ordinances  in  eertain  cases 
and  for  certain  purposes,  its  power  of  legis- 
lation is  limited  to  the  cases  and  objects 
specified,  all  others  being  excluded  by  im- 
plication. 

New  Orleans  v.  Philippi,  9  La.  Ann.  44; 
Crowley  v.  West,  52  La.  Ann.  531,  47  L.  R. 
A.  652,  78  Am.  St.  Rep.  355,  27  So.  53;  1 
Dill.  Mun.  Corp.  tf  379. 

In  order  to  hold  an  officer  or  agent  crimi- 
nally liable  individually  for  an  offense  com- 
mitted by  the  corporation,  or  by  its  officers 
or  agents,  it  must  be  shown  that  he  had 
some  actual,  personal  connection  with  the 
illegal  acts  charged. 

21  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  896. 

The  power  vested  by  legislation  in  a  cor- 
poration to  make  ordinances  for  its  own 
government  does  not  give  the 'power  to  en- 
large, diminish,  or  vary  its  powers  by  its 
ordinances. 

Thompson  v.  Roe,  22  How.  422,  16  L.  ed. 
387 ;  Thomas  v.  Richmond,  12  Wall.  349,  20 
L.  ed.  453;  New  Orleans  v.  UrsuUne  Nitns, 
2  La.  Ann.  611. 

Mr.  Thomas  R.  Smith,  for  appellee: 

Officers,  directors,  or  agents  of  a  corpora- 
tion participating  in  a  violation  of  law  im 
the  conduct  of  the  company's  business  may 
be  held  oriminaUy  liable  individually  thare- 
for. 
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21  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  896; 
dark,  Crim.  Law,  p.  102. 

One  indicted  for  a  nuiBanoe  cannot  defend 
on  the  ground  that  he  acted  as  the  agent  of 
another  in  maintaining  the  nuisance. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  712; 
WilliofM  ▼.  HendrickB,  116  Ala.  277,  41 
L.  R.  A.  657,  67  Am.  St.  Rep.  32,  22  So.  439. 

Under  power  to  pass  an  ordinance  if 
necessary,  the  necessity  for  its  enactment, 
being  implied  from  its  mere  passage,  need 
not  be  recited  in  the  ordinance,  nor  averred 
in  proceedings  to  enforce  it. 

Dill.  Mun.  Corp.  p.  395,  note  2. 

An  ordinance  need  not  recite  the  authori- 
ty under  which  it  is  enacted. 

Elliott,  Mun.  Corp.  p.  183. 

The  mere  fact  that  an  ordinance,  general 
in  its  application,  injures  in  a  peculiar  way 
a  particular  individual,  will  not  authorize 
the  courts  to  presume  that  it  was  executed 
for  the  purpose  of  annoying  him  and  de- 
priving him  of  his  ry^hts,  and,  for  that  rea- 
son, to  declare  it  void. 

17  Am.  A  Eng.  Enc.  Iaw,  2d  ed.  p.  253. 

The  regulation  of  petroleum  and  other  in- 
flammatory substances  is  not  the  taking  of 
private  property  without  due  process  of 
law;  nor  is  it  in  restraint  of  trade. 

Waten-Pierce  Oil  Co,  v,  New  Iheria,  47 
La.  Ann.  863,  17  So.  343;  17  Am.  A  Eng. 
Enc.  Law,  2d  ed.  p.  240,  note;  Dill.  Mun. 
Corp.  4th  ed.  p.  396,  note  2;  Elliott^  Mun. 
Corp.  p.  202. 

FroTostr,  J.«  delivered  the  opinion  of  the 
eourt: 

The  defendant  is  the  local  agent  of  the 
Waters-Pierce  Oil  Company,  of  Missouri, 
which  company  does  a  wholesale  oil  busi- 
ness in  the  city  of  Crowley.  In  April, 
1898,  said  company  obtained  permission 
from  the  city  council  "to  construct  and 
erect  three  iron  storage  tanks"  at  a  desig- 
nated place  within  the  corporate  limits,  "for 
the  purpose  of  storing  illuminating,  lubri- 
cating, and  other  oils  for  the  sale  and 
supply  of  the  demand  in  the  town  of  Crowley 
and  vicinity."  In  July,  1904,  the  city 
council  adopted  an  ordinance  providing  that 
hereafter  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  to  keep  on  their 
premises  or  in  storage  tanks  within  the 
corporate  limits  of  the  city  of  Crowley,  at 
any  one  time,  more  than  two  barrels  of 
gasoline,  coal  oil,  or  other  refined  oils  of 
an  explosive  nature,"  and  punishing  by 
fine  of  not  less  than  $5,  nor  more  than  $100, 
or  by  imprisonment  in  the  city  jail  for  not 
less  than  two  nor  more  than  thirty  days, 
any  violation  of  the  ordinance.  Defendant 
was  prosecuted  and  convicted  in  the  city 
court  for  a  violation  of  the  ordinance,  was 
fined  $100,  and  he  has  appealed* 
69L.R.  A. 


His  first  contention  is  that  the  city  au- 
thorities have  hold  of  the  wrong  man; 
that  he  is  a  mere  employee  executing  orders, 
and  therefore  not  responsible.  With  this 
defense  this  court  has  nothing  to  do.  The 
case  comes  here  under  the  provision  of  the 
Constitution  granting  appellate  jurisdiction 
to  this  court  of  "suits  involving  the  con- 
stitutionality or  legality  of  afiy  .  .  . 
fine  or  penalty  imposed  by  a  municipal  cor- 
poration;" and  no  question  can  be  inquired 
into  except  that  as  to  which  jurisdiction  is 
thus  specially  conferred.  Burguieres  v. 
Sanders,  111  Ia.  109,  35  So.  478. 

Defendant  claims  that  the  ordinance  un- 
der which  he  has  been  prosecuted  and  fined 
is  unconstitutional  *  for  six  reasons, '  which 
we  now  proceed  to  consider  in  regular  or- 
der. 

First.  That  no  grounds  are  assigned  as 
a  cause  for  passing  the  ordinance,  and  that, 
although  the  storage  of  oil  of  an  explo- 
sive nature  in  quantities  greater  than  two 
barrels  is  not  a  nuisance  per  se,  the  ordi- 
nance punishes  it  as  a  nuisance  without 
having  declared  it  to  be  such. 

The  first  branch  of  this  objection  is 
clearly  without  merit.  Clearly,  a  legisla- 
tive body  does  not  have  to  give  any  reasons 
for  its  enactments;  not  though  such  rea- 
sons "were  plentiful  as  blackberries  in 
June."  Dill.  Mun.  Corp.  3d  ed.  fi  318,  note 
2;  Elliott,  Mun.  Corp.  p.  183. 

The  second  branch  is  no  better  than  the 
first.  An  ordinance  which  makes  an  act 
unlawful,  by  necessary  implication  declares 
it  of  a  noxious  character,  and  any  further 
declaration  on  the  subject  would  be  mere 
useless  tautology. 

Second.  "The  said  ordinance  is  discrim- 
inatory, unreasonable,  arbitrary,  and  un- 
equal in  its  operation  and  effect,  for  the 
reason  that  it  is  confined  exclusively  to  re- 
fined oils  handled  by  the  Waters-Pierce  Oil 
Company,  when  in  truth  and  in  fact,  to 
the  express  knowledge  of  the  city  of  Crow- 
ley, other  oils  of  an  explosive  nature  are 
stored  in  large  quantities  within  the  city 
limits  of  Crowley,  by  other  persons,  firms, 
and  corporations." 

The  ordinance  applies  alike  to  all  per- 
sons, firms,  or  corporations  engaged  in  the 
business  legislated  against,  and  is  certain- 
ly not  discriminatory.  The  discrimination 
is  said  to  consist  in  that  the  ordinance 
applies  only  to  refined  oils,  and  not  to 
crude  oils.  Conceding  that  this  discrimina- 
tion in  favor  of  crude  oils  would  be  fatal 
to  the  ordinance  if  crude  oil  were  shown 
to  be  equally  explosive  as  refined  oil,  the 
evidence  fails  to  show  that  fact,  and  every 
presiunption  is  in  favor  of  the  fairness  of 
the  ordinance.     Elliott,  Mun.  Corp.  p.  202. 

Third.     "That   the   city   of   Crowley   ex- 
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ceeded  itB  chartered  authority  as  conferred 
upon  it  bj  paragraph  9,  §  16,  of  act  No. 
136  of  1898,  p.  232,  in  excluding  (which 
exclusion  is  an  absolute  prohibition  of  con- 
ducting of  the  wholesale  oil  business  in  the 
said  city  from  its  limits)  the  storage  of 
refined  oils  of  an  explosive  nature  in  quan- 
tities greater  than  two  barrels;  the  said 
ordinance'  not  regulating,  but  absolutely 
prohibiting,  the  Waters-Pierce  Oil  Com- 
pany from  carrying  on  its  business." 

The  "chartered  authority"  thus  referred 
to  is  conferred  in  the  following  terms: 
**The  following  additional  powers  are  con- 
ferred upon  the  mayor  and  aldermen  of 
cities  and  towns:  .  .  .  Ninth.  To  regu- 
late the  storage  of  powder,  pitch,  turpen- 
tine, rosin,  hemp,  hay,  cotton,  and  all  other 
combustible  and  inflammable  materials. 

In  the  case  of  the  same  Waters-Pierce 
Oil  Oo.  V.  New  Iheria,  47  La.  Ann.  863,  17 
So.  343,  a  similar  ordinance  was  sustained 
by  this  court,  although  the  authority  to 
pass  it  was  not  so  clearly  conferred  as 
in  the  present  case. 

Fourth.  "That  the  said  ordinance  is  un- 
reasonable, and  in  restraint  of  a  lawful  and 
legitimate  business  carried  on  and  sur- 
rounded with  the  greatest  precaution 
against  danger  of  fire,  explosion,  or  acci- 
dent likely  to  entail  the  loss  of  life  or  prop- 
erty." 

Clearly,  an  .ordinance  prohibiting  the 
storage  of  oils  of  an  explosive  nature  with- 
in the  built-up  parts  of  the  city  would  not 
be  unreasonable.  Inasmuch  as  the  ordi- 
nance is  made  to  apply  to  the  entire  cor- 
porate limits,  the  inference  is  that  there 
is  no  place  within  the  corporate  limits 
where,  in  the  judgment  of  the  council,  it 
would  be  safe  to  store  the  inflammable  and 
explosive  substance  mentioned  in  the  ordi- 
nance. The  evidence  shows  that  there  are 
buildings  within  dangerous  proximity  to 
the  storage  tanks  of  which  the  defendant  is 
in  charge. 

Fifth.  That  the  ordinance  is  unconsti- 
tutional in  so  far  as  it  affects  the  em- 
ployer of  defendant,  because  it  does  not 
repeal  the  former  ordinance  granting  per- 
mission to  the  said  employer  of  defendant 
to  erect  tanks,  etc. 

The  question  here  raised  is  that  of  re- 
peal vel  non,  and  therefore,  at  best,  of  the 
legality  of  the  fine,  and  not  of  the  constitu- 
tionality, vel  nonf  of  the  ordinance. 

Surely,  the  first  ordinance,  in  so  far  as 
it  may  authorize  the  doing  of  anything 
which  the  second  prohibits  and  punishes  as 
a  crime,  is  inconsistent  with  it,  and  there- 
fore repealed.  The  manifest  intention  of  the 
second  ordinance  is  that  the  storing  of  ex- 
plosive oil  in  large  quantities  shall  be  un- 
lawful for  defendant's  employers  as  well 
69  L.  R.  A. 


as  for  all  others.  To  such  a  ease  the  rule 
as  to  a  special  statute  not  being  repealed 
by  a  general  has  no  application. 

Sixth.  "That  the  said  ordinance  is  further 
illegal  and  unconstitutional,  and  deprives 
the  Waters-Pierce  Oil  Company  of  its  prop- 
erty without  due  process  of  law,  without 
compensation  or  indemnity,  and  violates 
the  Constitution  and  the  laws  of  the  United 
States  and  of  this  state,  and  more  partic- 
ularly the  4th,  5th,  and  14th  Amendments 
of  the  United  States  Constitution,  articles 
1,  2,  166,  and  167  of  the  Constitution  of 
Louisiana,  and  article  497  of  the  Civil  Code 
of  Louisiana." 

This  exact  point  was  passed  on  in  the 
case  of  the  same  Waters-Pierce  Oil  Oo,  v. 
Neio  Iheriay  47  La.  Ann.  863,  17  So.  343. 

Judgment  affirmed. 


Rochbert  P.  RICHARD 

V. 

SPRINGFIELD  FIRE  k  MARINE  INSUR- 
ANCE COMPANY. 
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*1.  Wliere  m.  nonresident  ftre  insnr- 
nnoe  compnny  appointed  n  loeal 
narent  in  this  state,  and  supplied  him  with 
blank  policies  signed  by  the  president  and 
secretary  of  the  company,  to  be  filled  up, 
countersigned,  and  Issued  as  occasion  may  re- 
quire, such  agent  will  be  considered  as  hav- 
ing the  powers  of  a  general  agent  as  to 
policies  issued  by  him  under  such  circum- 
stances. 

9.  An  asent  nnthorised  to  issne  pol- 
icies binds  tlie  company  by  all  waivers, 
representations,  or  other  acts  within  the 
scope  or  requirements  of  his  business,  unless 
the  insured  has  notice  of  the  limitation  of 
his  power. 

8.  Snch  an  aarcnt  has  the  apparent 
power  to  waive*  prior  to  a  loss,  a  breach 
of  the  iron-safe  clause  by  him  attached  to  the 
policy,  resulting  from  the  failure  of  the  In- 
sured, through  Illness,  to  make  a  complete 
inventory  of  stock  ^ithin  30  days  from  the 
date  of  the  issuing  of  the  policy. 

(May  8,  1906.) 

APPLICATION  by  plaintiff  for  a  writ  to 
review  a  judgment  of  the  Court  of  Ap- 
peals for  the  Third  Circuit,  which  reversed 
a  judgment  for  the  Parish  of  St.  Landry  in 

^Headnotes  by  Land,  J. 


Note. — As  to  power  of  general  agent  of  In- 
surance company  to  waive  condition  In  policy, 
see  also,  in  this  series,  Smith  v.  Niagara  F. 
Ins.  Co.  1  L.  R.  A.  216,  and  cases  In  nole; 
Lamberton  v.  .Connecticut  F.  Ins.  Co.  1  L.  R.  A. 
222 ;  German  Ins.  Co.  v.  Gray,  8  L.  R.  A.  70 : 
and  Carey  v.  German  American  Ins.  Oo.  30 
L.  R.  A.  267. 
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his  favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  fire  in* 
Buranoo  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesere,  Lewis  *  Lewis,  for  applicant: 

Notice  given  to  an  agent  relating  to  busi- 
ness which  he  is  authorized  to  transact,  and 
while  actually  engaged  in  transacting  it, 
will  inure  as  notice  to  the  principal. 

MoEwen  ▼.  Montgomery  County  Mut.  Ine. 
Co.  6  Hill,  101 ;  Ameriean  Ina,  Co.  v.  QaHa- 
tin,  48  Wis.  36,  3  N.  W.  772;  Mattocks  v. 
Dee  Moines  Ins.  Co.  74  Iowa,  233,  37  N.  W. 
174;  ^tna  Ins.  Co.  ▼.  Eastman  (Tex.  Civ. 
App.)  80  S.  W.  265. 

Knowledge  of  an  agent  authorized  to 
countersign,  issue,  and  deliver  policies  of 
insurance,  and  collect  the  premiums  there- 
for, is  knowledge  imputable  to  the  company. 

1  May,  Ins.  617,  f  294  E;  May,  Ins.  p. 
130,  n  70a,  131,  132,  143,  152,  p.  247;  Kerr, 
Ins.  pp.  218  et  seq.;  Clement,  Ins.  p.  415, 
rule  11;  Elliott,  Ins.  p.  91;  Wood,  Fire  Ins. 
Tf  372-^74,  435;  Richards,  Ins.  p.  25; 
Stage  v.  Home  Ins.  Co.  76  App.  Div.  509,  78 
N.  Y.  Supp.  555 ;  Brooks  v.  Erie  F.  Ins,  Co. 
76  App.  Div.  275,  78  N.  Y.  Supp.  748;  Ben- 
nett V.  Union  Cent.  L.  Ins.  Co.  203  111.  439, 
67  N.  E.  971;  Hunt  v.  State  Ins.  Co.  66 
Neb.  121,  92  N.  W.  921 ;  German- American 
Ins.  Co.  V.  Paul  (Ind.  Terr.)  83  S.  W.  60; 
Continental  F.  Ins.  Co.  v.  Cummings  (Tex. 
Civ.  App.)  78  S.  W.  378;  Cames  v.  Farm- 
ers' F.  Ins.  Co.  20  Pa.  Super.  Ct.  634;  Born 
V.  Home  Ins.  Co.  120  Iowa,  299,  94  N.  W. 
849;  State  Ins.  Co.  v.  Hale,  1  Herdman 
(Neb.)  191,  95  N.  W.  473;  Union  Assur. 
8oo.  V.  yaUSy  101  Va.  613,  99  Am.  St.  Rep. 
923,  44  S.  E.  896;  Modem  Woodmen  y.  Cole- 
man,  64  Neb.  162,  89  N.  W.  641 ;  Anderson 
V.  Manchester  F.  Assur.  Co.  59  Minn.  182, 
28  L.  R.  A.  609,  50  Am.  St.  Rep.  400,  60 
N.  W.  1095,  63  N.  W.  241. 

If  the  insurer  receives  a  premium  with 
full  knowledge,  through  its  agent,  of  the 
facts  constituting  a  breach  of  one  of  the 
conditions  of  the  policy,  the  right  to  insist 
that  the  policy  is  forfeited  for  the  cause 
is  gone. 

Elliott,  Ins.  p.  129;  Mutual  Ben.  L.  Ins. 
Co.  V.  Daviess,  87  Ky.  541,  9  S.  W.  812; 
Dunbar  v.  Phenix  Ins.  Co.  72  Wis.  492,  40 
N.  W.  386;  Continental  Ins.  Co.  v.  Pearce, 
39  Kan.  396,  7  Am.  St.  Rep.  537,  18  Pac. 
291;  Pickel  v.  Phenia  Ins.  Co.  119  Ind.  291, 
21  N.  E.  898;  Cotten  v.  Fidelity  d  C.  Co.  41 
Fed.  506;  Reynolds  v.  Iowa  d  N.  Ins.  Co. 
80  Iowa,  563,  46  N.  W.  659 ;  Manhattan  F. 
Ins.  Co.  V.  Weill,  28  Gratt.  389,  26  Am. 
Rep.  364;  Oermania  F.  Ins.  Co.  v.  Hick,  125 
111.  361,  8  Am  St.  Rep.  384,  17  N.  E.  792; 
Antirrson  v.  Manchester  F.  Assur.  Co.  59 
Minn.  182,  28  L.  R.  A.  609,  50  Am.  St.  Rep. 
400,  60  N.  W.  1095,  63  N.  W.  241 ;  Gans  v. 
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St.  Pa/ul  F.  d  M.  Ins.  Co.  43  Wis.  108,  28 
Am.  Rep.  635;  Bennett  v.  Council  Bluffs 
Ins.  Co.  70  Iowa,  600,  31  N.  W.  948. 

Unless  instructions  limiting  the  au- 
thority of  a  general  agent  of  an  insurance 
company,  whose  powers  would  otherwise  be 
coextensive  with  the  business  intrusted  to 
him,  are  commimicated  to  the  party  with 
whom  he  deals,  the  company  is  bound  to  the 
same  extent  as  though  such  special  in- 
structions had  not  been  given. 

Southern  L.  Ins.  Co.  v.  McCain,  96  U.  8. 
84,  24  L.  ed.  653;  Murphy  v.  Royal  Ins.  Co. 
52  La.  Ann.  778,  27  So.  143. 

The  agent,  though  representing  his  prin- 
cipal in  a  particular  locality,  or  within  a 
limited  territory,  and  therefore  called  "lo- 
cal agents"  is  in  fact  a  general  agent.  He 
is  supplied  with  blank  policies,  properly 
signed  by  the  company,  which  he  is  author- 
ised to  fill  up,  countersign,  and  deliver  to 
the  assured. 

Continental  Ins.  Co.  v.  Ruokman,  127  III. 
364,  11  Am.  St.  Rep.  121,  20  N.  E.  77; 
Elliott,  Ins.  Cases,  p.  156;  Pitney  ▼.  Glen's 
Falls  Ins.  Co.  66  N.  Y.  6;  Georgia  Home 
Ins.  Co.  V.  Kinnier,  28  Qratt.  98;  Viele  v. 
Germania  Ins.  Co.  26  Iowa,  9,  96  Am.  Dec. 
83 ;  Carroll  v.  Chadter  Oak,  Ins.  Co.  40  Barb. 
292;  JEtna  Ins.  Co.  v.  Maguire,  51  111.  342; 
1  May,  Ins.  t[  126,  p.  235 ;  Post  v.  ^tna  Ins. 
Co.  43  Barb.  361;  Ruggles  v.  American 
Cent.  Ins.  Co.  114  N.  Y.  416,  11  Am.  St. 
Rep.  674,  21  N.  E.  1000. 

An  agent's  authority  to  alter  or  modify  a 
policy  by  oral  or  written  agreement  may  be 
inferred  from  a  course  of  dealing  acquiesced 
in  by  the  principal,  even  though  the  poftcy 
provided  to  the  contrary. 

Kerr,  Ins.  H  100,  p.  223;  Kniokerhooker  L. 
Ins.  Co.  V.  yorton,  96  U.  S.  234,  24  L.  ed. 
689;  Powell  v.  Factors'  d  Traders^  Ins.  Co. 
28  La.  Ann.  19. 

The  assured  was  not  required  to  keep 
books  of  account  until  the  taking  of  the  in- 
ventory. 

St.  Landry  Wholesale  Meroantile  Co.  ▼. 
Springfield  F.  d  M.  Ins.  Co.  (La.)  37  So. 
988;  St.  Landry  Wholesale  Meroantile  Co.^ 
V.  Teutonia  Ins.  Co.  113  La.  1063,  37  So. 
967;  Continental  Ins.  Co.  ▼.  Waugh,  60 
Neb.  348,  83  N.  W.  81;  Citizens'  Ins.  Co.  v. 
Sprague,  8  Ind.  App.  275,  35  N.  E.  7zO; 
McCollum  V.  Niagara  F.  Ins.  Co.  61  Mo. 
App.  352;  Bayless  v.  Merchants^  Town  Mut. 
Ins.  Co.  106   Mo.  App.   684,   80  S.  W.  289. 

Messrs.  Oleee  Sc  Qnintero  and  Ken- 
neth Baillio^  for  respondent: 

The  burden  of  proof  as  to  all  the  facts 
going  to  establish  a  waiver  is  upon  the  as- 
sured. 

Wood,  Ins.  2d  ed.  p.  71,  note;  New  York 
L.  Ins.  Co.  V.  Fletcher,  117  U.  S.  529,  29  L, 


280 


Louisiana  Sttpbeme  Coukt, 


Mat, 


ed.  937,  6  Sup.  Ct.  Rep.  837;  Murphy  v. 
Royal  Ins.  Co.  52  La.  Ann.  775,  27  So.  143. 

Defendant  cannot  be  held  to  be  bound, 
either  by  the  first  extension  granted  to  the 
plaintiff  in  this  suit,  or  by  the  second  ex- 
tension, which  was  an  attempted  waiver  of 
the  forfeiture  of  the  policy,  which  had  en- 
sued some  ten  days  before  said  second  ex- 
tension was  granted. 

Wood,  IMS.  If  423;  Knickerhooker  L.  Ins. 
Co.  y.  Norton,  96  U.  S.  234,  24  L.  ed.  689 ; 
2  May,  Ins.  V  511,  p.  144;  Kenyon  T. 
Knights  Templar  d  M.  Mut.  Aid  Asso.  122 
N.  Y.  257,  25  N.  E.  299. 

A  local  or  soliciting  agent  having  no  au- 
thority as  to  losses  cannot  waive  the  pro- 
visions of  the  iron-safe  clause. 

Clements,  Valid  Ck>ntr.  p.  271;  2  May, 
Ins.  p.  1197. 

IdUidt  J.,  delivered  the  opinion  of  the 
court: 

On  August  25,  1903,  plaintiff  was  insured 
by  defendant  against  loss  by  fire  in  the  sum 
of  $1,000  on  a  small  stock  of  merchandise. 
The  policy  was  countersigned  and  issued  by 
the  Boos-Edwards  Agency,  of  the  town  of 
Opelousas,  Louisiana.  The  usual  "iron- 
safe  clause"  was  attached  to  the  policy,  and 
the  following  indorsement  appears  thereon, 
to  wit: 

"Permission  is  hereby  given  for  thirty 
days  to  take  complete  inventory  of  stock." 

No  inventory  was  taken,  and  on  Novem- 
ber 5,  1903,  the  agency  made  the  following 
indorsement  on  the  policy,  to  wit: 

"The  assured,  under  the  above  named 
ano^  numbered  policy,  having  been  prevented 
through  illness  from  completing  the  inven- 
tory of  his  stock  of  merchandise,  a  further 
period  of  thirty  days  additional  is  hereby 
given  in  which  to  complete  said  inventory." 

On  November  8th,  five  days  later,  the 
stock  of  merchandise  was  destroyed  by  fire. 
The  company  received  notice  of  the  total 
loss  before  it  received  notice  by  mail  of  the 
extension  of  thirty  days. 

Payment  of  the  policy  having  been  re- 
fused, plaintiff  brought  suit  thereon  to  re- 
jcover  the  full  amount,  and  obtained  judg- 
ment in  the  district  court.  The  insurance 
company  appealed  to  the  court  of  appeal, 
which  reversed  the  judgment,  and  the  case 
is  now  before  us  on  a  writ  of  review. 

The  court  of  appeal  held  that  the  policy 
was  forfeited  by  the  failure  of  the  assured 
to  make  the  inventory  within  thirty  days, 
as  stipulated,  and  that  the  agents  had  no 
power,  express  or  implied,  to  waive  such 
forfeiture  by  granting  an  extension  of 
time  for  the  completion  of  the  inventory. 
It  is  to  be  noted  that  the  written  extension 
for  thirty  days  is  indorsed  on  the  "rider" 
containing  the  iron-safe  clause.  It  does 
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not  appear  whether  the  agent  overlooked  the 
fact  that  the  clause  itself  granted  this  de- 
lay, or  intended  to  grant  a  further  delay  of 
thirty  days.  Defendant's  counsel,  in  their 
brief,  suggest  this  doubt,  and  argue  that 
the  agent  had  no  power  to  grant  an  exten- 
sion of  any  kind. 

The  policy  in  question  was  signed  by  the 
president  and  secretary,  and  was  to  become 
valid  when  "countersigned  by  the  duly  au- 
thorized agent  of  the  company  at  Opelou- 
sas." This  agent  had  full  power  to  make  the 
contract  of  insurance,  to  fill  in  the  blanks, 
and  to  attach  or  indorse  on  the  policy  other 
provisions,  agreements,  or  conditions.  He 
was  intrusted  by  the  nonresident  company 
with  blank  forms  of  policy,  and  the  assured 
had  no  notice  of  the  mandate,  other  than 
that  conveyed  by  the  policy  itself,  and  the 
nature  of  the  agent's  employment.  The 
last  clause  of  the  policy  reads  as  follows, 
viz;  "This  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulations  and 
conditions,  together  with  such  other  pro- 
visions, agreements,  or  conditions  as  may 
be  indorsed  hereon  or  added  hereto,  and  no 
officer,  agent,  or  other  representative  of 
this  company  shall  have  power  to  waive  any 
provision  or  condition  of  this  polii^  except 
such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  indorsed  hereon  or 
added  hereto,  and,  as  to  such  provisions 
and  conditions,  no  officer,  agent,  or  repre- 
sentative shall  have  such  power,  or  be 
deemed  or  held  to  have  waived  such  provi- 
sions or  conditions,  unless  such  waiver,  if 
any,  shall  be  written  upon  or  attached 
hereto,  nor  shall  any  privilege  or  permis- 
sion affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured 
unless  so  written  or  attached." 

It  follows  from  the  terms  of  this  clause 
that  "provisions,  agreements,  or  conditions" 
indorsed  on,  or  added  to,  the  polii^  were 
subject  to  waiver  written  upon  or  attached 
to  such  instrument.  The  iron-safe  clause 
formed  no  part  of  the  printed  conditions  of 
the  policy,  but  was  added  thereto  by  the 
agent,  and  hence  was  subject  to  the  written 
waiver  referred  to  in  the  last  clause  of  the 
policy. 

The  agent  had  power  to  issue  and  renew 
policies,  to  make  waivers,  and  grant  per- 
mits, and  the  only  question  for  discussion 
is  whether  his  mandate  or  employment  in- 
cluded the  power  to  waive  the  forfeiture  of 
the  policy  resulting  from  the  failure  of  the 
insured  to  complete  his  inventory  within 
the  thirty  days  stipulated.  Doubtless  the 
company  or  its  agent  could  have  insisted  on 
the  forfeiture  as  a  legal  right,  but  at  the 
same  time  would  have  been  compelled  to  re- 
turn the  unearned  premium  for  eleven 
months.     The  agent,  being  informed  of  thn 
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facts,  was  called  upon  to  take  some  action 
in  the  premises.  He  elected  to  waive  the 
forfeiture,  rather  than  to  cancel  the  policy 
and  return  the  unearned  premiums.  This 
action  induced  the  assured  to  rely  on  the 
pol]<7  as  a  still  subsisting  protection 
against  loss  by  fire.  This  waiver  was  sent 
to  the  company  by  mail  in  the  usual  man- 
ner, but  was  not  received  until  the  day  af- 
ter the  happening  of  the  loss.  The  com- 
pany did  not  notify  the  assured  or  the 
agent  that  the  waiver  was  repudiated,  and, 
after  proofs  were  furnished,  sent  an  ad- 
juster to  investigate  the  loss.  The  adjust- 
er, however,  acted  under  a  nonwaiver  agree- 
ment, and  therefore  all  the  defenses  of  the 
company  were  preserved. 

The  agent  was  furnished  with^  blank  poli- 
cies signed  by  the  president  and  secretary 
of  the  company,  and  was  in  the  habit  of  is- 
suing policies  without  requiring  an  applica- 
tion, and  without  referring  the  subject-mat- 
ter to  the  company,  in  Springfield,  Massa- 
chusetts. The  agent  had  apparently  un- 
doubted power  to  issue  policies,  and  to  at- 
tach thereto  all  the  usual  and  customary 
agreements  and  ''riders." 

It  is  argued,  however,  that  the  agent  had 
no  power  to  waive  conditions  added  to,  or 
attached  to,  the  policy  at  the  time  of  the 
issuance.  The  last  clause  of  the  policy  au- 
thorized a  written  waiver  of  such  conditions, 
provided  it  be  annexed  to  the  policy.  The 
district  judge  said:  "The  term  stipulating 
for  the  completion  of  the  inventory  is  a 
mere  incidental  portion  of  the  contract  en- 
tered into  exclusively  for  the  benefit  of 
the  insurer.  The  extension  of  time  and  im- 
plied waiver  of  the  expiration  of  the  origi- 
nal period  for  the  completion  of  the  in- 
ventory were  acts  done  by  the  agent  solely 
for  the  purpose  of  making  the  contract  of 
insurance  available  to  the  insurer  as  well 
as  to  the  insured." 

The  district  judge  cited  authorities  to 
•how  that  the  agent  had  general  powers, 
and  argued  that,  as  the  agent  had  author- 
ity to  issue  a  new  policy  to  the  assured  on 
the  same  conditions  as  those  contained  in 
the  original  policy,  he  had  implied  author- 
ity to  recognize  the  validity  of  the  subsist- 
ing contract,  and  to  grant  additional  time 
for  the  completion  of  the  inventory. 

The  court  of  appeal  reversed  the  judg- 
ment of  the  district  court  on  the  authority 
of  the  case  of  Murphy  v.  Royal  Ins.  Co.  52 
La.  Ann.  776,  27  So.  143. 

While  the  ease  cited  is  a  mine  of  insur- 
ance law,  the  decision  simply  recognized 
and  enforced  the  last  clause  of  the  policy, 
to  the  effect  that  no  officer  or  agent  of  the 
company  should  have  power  to  waive,  or  be 
deemed  to  have  waived,  any  condition  of 
the  policy,  unless  such  waiver  should  be 
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written  upon  or  attached  thereto,  against 
the  contention  that  at  the  very  time  of  the 
making  of  the  contract  the  parties  thereto 
had  entered  into  a  verbal  contract  waiving 
the  iron-safe  clause  and  the  three- fourthfi 
value  clause,  which  were  attached  to  the 
policy.  The  court  decided  correctly  that 
the  plain  terms  of  the  policy  notified  the 
assured  that  the  agent  had  no  power  to 
waive,  unless  by  writing  on  or  attached  to 
the  policy. 

In  the  case  at  bar  the  waiver  was  in 
writing  attached  to  the  polii^,  and  was  made 
several  months  after  the  contract  was  ex- 
ecuted. The  waiver  was  in  due  form,  and 
the  only  question  is  one  of  power  in  the 
agent.  There  is  in  the  last  clause  of  the 
policy  a  necessary  implication  that  agents, 
officers,  or  representatives  may  waive  pro- 
visions, agreements,  or  conditions  indorsed 
on,  or  added  to,  the  policy,  and  may  grant 
privileges  or  permissions  affecting  the  in- 
surance. 

The  iron-safe  clause  was  therefore  a  sub- 
ject-matter of  waiver.  The  printed  poliqr 
is  a  general  form  applicable  to  all  fire  in- 
surance business,  and,  by  its  terms,  contem- 
plates that  the  agent  making  the  contract 
shall  have  power  to  add  other  ''provisions, 
agreements,  and  conditions,"  and  to  grant 
permits  or  privileges  affecting  the  insur- 
ance. The  policy  bristles  with  forfeitures 
for  causes  existing  at  the  date  of  the  con- 
tract, or  arising  subsequently,  unless  other- 
wise provided  by  agreement  indorsed  on  or 
added  to  the  policy.  It  is  clear  that  the 
agent  making  the  contract  of  insurance  un- 
der such  a  policy  may  modify  or  change  the 
forfeiture  clauses  by  indorsements  on,  or 
additions  to,  the  instrument.  With  such 
power  over  the  matter  of  forfeitures,  it  is 
not  difficult  to  conclude  that  such  an  agent 
may  waive  a  subsequent  forfeiture,  in  the 
interest  of  the  company  which  he  repre- 
sents. 

"An  agent  authorized  to  issue  policies 
binds  the  company  by  all  waivers,  represen- 
tations, or  other  acts  within  the  scope  of 
his  business,  unless  the  insured  has  notice 
of  a  limitation  of  his  powers.  The  ques- 
tion always  is  not  what  power  the  agent 
did  in  fact  possess,  but  what  power  the 
company  held  him  out  to  the  public  as  pos- 
sessing." 1  May,  Ins.  4th  ed.  f  126.  "A 
person  authorized  to  accept  risks,  to  agree 
upon  and  settle  the  terms  of  insurance,  and 
to  carry  them  into  effect,  .  .  .  must  be 
regarded  as  the  general  agent  of  the 
company  pending  negotiations."  Id.  p.  235. 
"And  the  possession  of  blank  policies  and  re- 
newal receipts  signed  by  the  president  and 
secretary  is  evidence  of  such  general  agency." 
Ibid.    "If  a  foreign  company  appoints  A. 
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and  B.  as  local  agents,  and  supplies  them 
with  blank  policies  signed  by  the  company, 
and  which  they  may  fill  up  and  counter- 
sign, they  are  its  general  agents.  Conti- 
nental Ins.  Co.  y.  Ruckman/'  127  111.  364, 
11  Am.  St.  Rep.  121,  20  N.  E.  77.  Id.  note. 
'That  an  insurance  agent  authorized  to 
make  contracts  of  insurance  and  issue  poli- 
cies may  waive  forfeitures,  and  reinstate 
and  restore  a  void  policy,  ...  is  held 
by  numerous  cases."  2  Wood,  Ins.  §  415. 

In  the  Murphy  Case  this  court  cited  with 
approval  the  doctrine  that  an  insurance 
company  is  bound  by  the  acts  of  its  agent 
"in  all  matters  within  the  scope  of  his  real 
or  apparent  authority,"  and  that  third  per- 
sons, in  dealing  with  such  agent,  are  not 
bound  to  go  beyond  the  apparent  authority 
conferred  on  him.  Murphy  v.  Royal  Ins. 
Co.  62  La.  Ann.  782.  27  So.  143.  In  the 
case  at  bar  the  agent  apparently  had  orig- 
inal powers  to  make  contracts  of  insurance 
without  previous  applications,  and  without 
referring  the  matter  to  the  company.  In 
issuing  the  policy  in  question  he  exercised 
such  original  powers,  and  the  company  ac- 
quiesced therein.  The  agent  had  a  power  of 
attorney,  but  the  assured  knew  nothing  of 
its  provisions,  and  it  therefore  matters  not 
whether  it  was  general  or  special.  The 
testimony  of  the  agent  is  positive  that  the 
second  extension  was  not  subject  to  the 
approval  or  ratification  of  the  company, 
but  was  simply  notified  as  in  other  in- 
stances. It  is  certain  that  it  was  written 
and  attached  to  the  policy  prior  to  notice 
to  the  company. 

Speaking  of  general  agents,  Ostrander 
says:  "Having  power  to  make  a  completed 
contract,  they  will  also  be  presumed  to  have 
power,  by  agreement  with  the  assured,  to 
change,  alter,  or  nullify  its  terms  and  con- 
ditions at  any  time  after  the  delivery  of 
the  contract,  and  after  it  has  become  bind- 
ing between  the  parties,  unless  limitations 
are  imposed,  of  which  assured  has  notice." 
Fire  Ins.  S  265.  pr  551. 

Hence  there  can  be  no  real  distinction 
between  a  local  agent  with  power  to  make 
contracts  of  insurance  and  issue  policies, 
and  general  agents  having  the  same  power. 
The  power  to  make  and  complete  con- 
tracts differentiates  such  agents  from  solic- 
itors and  other  intermediaries  between  the 
assured  and  the  company. 

Agents,  whether  local  or  general,  with 
power  to  contract,  represent  the  company 
within  the  territorial  limits  to  which  they 
are  assigned.  Their  knowledge  is  imputed 
to  the  company,  and  their  acts  bind  the 
company  within  the  scope  of  their  employ- 
ment. The  question  of  the  forfeiture  of  in- 
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suranoe  policies  comes  dearly  within  such 
scope,  and  is  within  the  apparent  authority 
of  such  local  agents.  Every  policy  of  in- 
surance is  full  of  forfeiture  clauses,  many 
of  which  do  not  affect  the  soundness  of  the 
risk,  but  at  the  same  time  may  avoid  the 
policy  at  the  option  of  the  insurer.  We 
consider  that  it  is  within  the  province  of 
a  local  agent  in  such  cases  to  decide 
whether  the  policy  shall  continue  in  force 
or  be  canceled.  Justice  to  the  insured  re- 
quires an  immediate  decision  of  such  ques- 
tions, which  could  not  be  had  if  the  rules 
of  the  company  required  the  reference  of 
such  cases  to  the  general  management,  per- 
haps in  a  distant  state  or  foreign  country. 
No  holder  of  a  policy  could  afford  to  await 
the  result  .of  such  a  reference,  nor  could 
any  insurance  company  afford  to  transact 
business  under  such  conditions.  The  agent 
is  present  as  the  representative  of  his  com- 
pany in  all  matters  of  insurance  within 
his  territorial  district,  and  his  apparent 
authority  cannot,  as  to  the  public,  be  lim- 
ited by  private  instructions. 

"The  authority  of  an  agent  must  be  de- 
termined by  the  naturo  of  his  business,  and 
is  prima  facie  coextensive  with  its  require- 
ments." May,  Ins.  4th  ed.  §  126,  p.  231. 
"With  respect  to  waiver  of  the  breach  of  a 
condition  in  a  policy,  the  most  liberal  view 
is  that  the  agent's  authority  is  coextensive 
with  the  business  intrusted  to  his  care." 
Id.  p.  232,  note,  citing  Weed  v.  London  d  L. 
F.  Ins.  Co.  116  N.  Y.  106,  22  N.  E.  229: 
German  Ins.  Co.  v.  Gray,  43  Kan.  497,  8 
L.  R.  A.  70,  19  Am.  St.  Rep.  150,  23  Pac. 
637. 

In  the  case  at  bar  we  are  of  opinion 
that  the  agent  had  the  apparent  power  to 
waive  the  forfeiture  resulting  from  the 
failure  of  the  insured  to  complete  the  in- 
ventory within  the  thirty  days  specified 
in  the  contract. 

Tliis  was  the  only  issue  discussed  or 
decided  by  the  court  of  appeal.  As  to 
keeping  a  set  of  books,  the  obligation  did 
not  arise  until  after  completion  of  the  in- 
ventory. 

As  to  the  charges  of  fraud  and  bad  faith, 
they  were  decided  by  the  district  judge 
to  be  unsupported  by  evidence,  and  were 
not  noticed  by  the  court  of  appeal.  The 
writ  of  review  is  intended  to  correct  errors 
of  law,  and  this  court  will  not  review 
questions  of  fact,  save  in  exceptional  cases. 

It  is  therefore  ordered  that  the  judgment 
of  the  Court  of  Appeal  herein  rendered  he 
annulled  and  reversed,  and  it  is  further 
ordered  that  the  judgment  of  the  District 
Court  be  affirmed,  and  that  defendant  pay 
costs  in  both  appellate  courts. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  SIXTH  CIRCUIT. 


THREB    STATES    LUMBER    COMPANY, 
Plff,  in  Err^ 

V. 

H.  B.  BLANKS. 
(1S8  Fed.  479.) 

1.  A  plAlntiir  In  repleTln  who  obtain* 
netnal  po«»ession  of  property  seised 
under  the  writ  Is  estopped  from  claiming 
that  the  writ  was  wrongfully  executed,  upon 
a  proceeding  to  assess  damages  against  him 
for  seizure  of  property  upon  which  he  had 
no  rightful  claim. 

a.  The  Federal  covrt  !•  not  bonnd  to 
follow  n  decision  of  the  covrts  of 
the  mtmte  in  which  it  is  sitting,  declaring 
that  a  plaintiff  in  replevin  is  not  bound  to 


return  the  property  replevied  If  prevented 
by  act  of  law,  which  is  based  not  upon  a 
statute,  but  upon  general  principles. 

8.  A  plalntlir  in  replevin  who  took  In- 
to his  poaaeaalon,  nnder  the  writ, 
lumber  to  which  he  was  not  entitled,  cannot 
plead,  in  defense  of  his  liability  to  return 
the  property,  that  he  had  caused  it  to  be  sold 
to  satisfy  his  own  claim  for  salvage  in  re- 
covering and  preserving  the  property,  after 
the  vessel  on  which  it  was  stored,  while  in 
his  possession,  had  sunk. 

4.  A  plnintlit  in  replevin  ennnot  elnim 
salvaire  for  rescuing  the  replevied  property 
after  it  had  sunk  while  in  his  possession, 
since  it  was  his  legal  duty  to  care  for  and 
preserve  it. 

(December  1,  1904.) 


Nora. — Duty  to  preserve  and  return  property 
seized  under  writ  of  replevin. 

I.  Lo89  or  desti-uction  of  the  property, 

a.  In  general,  288. 

b.  Emancipation  of  elavee,  286. 
II.  Depreciation  of  the  property,  28G. 

L  Lost  or  destruction  of  the  property. 
a.  In  general. 

With  the  exception  of  h  few  decisions,  which 
have  in  almost  every  instance  been  subjected  to 
criticism  and  disapproval,  the  rule  is  that  the 
plaintiff  in  replevin,  In  possession  of  the  prop- 
erty under  a  replevin  bond,  or  the  defendant  in 
replevin,  retaining  possession  of  the  property 
under  a  forthcoming  bond,  is  liable,  at  all 
events,  for  its  return,  if  the  action  is  decided 
against  him,  and  the  f&ct  that  his  failure  to 
make  return  Is  caused  by  an  act  of  God  or 
other  circumstance  beyond  his  control,  and 
notwithstanding  all  due  care  upon  his  part,  is 
of  no  avail  to  relieve  him  from  his  obligation. 
The  principle  upon  which  the  rule  rests  is  the 
old  common-law  theory  that  one  in  possession 
of  property  seized  in  replevin,  under  a  replevin 
or  forthcoming  bond,  is  claiming  the  property 
as  owner,  not  as  a  bailee  during  the  pendency 
of  the  action,  and,  if  his  claim  is  decided 
against  him,  his  possession  has  been  wrongful 
and  In  violation  of  the  rights  of  the  true  own- 
er; and  therefore  he  cannot  escape  liability 
under  his  bond  for  a  failure  to  return  the 
property,  aa  conditioned  therein,  by  showing 
that  the  failure  comes  from  circumstances  be- 
yond his  control,  and  notwithstanding  such 
reasonable  care  by  him  as  is  required  of  bailees 
or  others  rightfully  In  possession. 

This  principle  first  appears  in  7  Hen.  lY., 
IS.  "So,  if  the  defendant  claims  property,  or 
says  that  he  did  not  take,  etc.  If  in  the  mean- 
time the  beasts  die,  or  are  sold,  so  that  he^can- 
not  have  a  return,  ho  may  recover  all  in  dam- 
ages, if  it  be  found  for  him.*'  Hale's  Notes, 
Fltxherbert,  Nat.  Brev.  69. 
'  The  question  does  not  arise,  so  far  as  dis- 
covered, in  any  other  English  decisions,  but 
in  this  country,  where  the  old  common-law  ac- 
tion of  replevin  has,  by  statutory  enactment 
in  almost  every  state,  been  adapted  and  en- 
larged to  meet  modem  needs,  the  following 
decisions  are  found: 
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One  who  replevins  cattle,  which,  without 
negligence  upon  his  part,  die  while  in  his  pos- 
session, will  not,  upon  that  account,  be  ex- 
cused from  satisfying  a  judgment  for  their  f 
return  or  value.  De  Thomas  v.  Witherby,  61 
Cal.  92,  44  Am.  Re*^.  642.  The  court  says: 
''A  plalntlir,  not  being  the  owner  of  goods,  who 
takes  them  out  of  possession  of  the  real  owner, 
holds  them  in  his  own  wrong,  and  at  his  own 
risk.'  He  has  deprived  the  real  owner  of  the 
possession,  and  has  also  deprived  him  of  the 
means  of  disposing  of  the  property  pending  the 
litigation;  and  when,  at  the  end  of  perhaps  a 
protracted  litigation.  It  Is  determined  that  the 
plaintiff  in  the  replevin  suit  had  no  right  to 
the  possession  of  the  goods,  and  judgment  Is 
rendered  against  him  for  the  return  of  the 
property  or  its  value,  he  cannot,  on  principle 
or  authority,  be  excused  from  satisfying  said 
Judgment  under  a  plea  that  the  property  has 
been  lost  in  his  hands,  even  by  the  act  of  Qod." 

If  it  appear  that  the  property  In  controversy 
has  been  hopelessly  lost  or  destroyed,  a  judg- 
ment for  its  value  only,  without  a  demand  for 
its  return,  will  be  regarded  as  a  technical  er- 
ror merely,  not  requiring  reversal.  Brown  v. 
Johnson,  45  Cal.  76. 

It  appearing  that  corn  which  had  been  re- 
plevied had  perished  or  been  consumed,  a  ver- 
dict and  judgment  for  the  value  thereof  is 
proper.     Clark  v.   Adair,  8  Harr.    (Del.)    113. 

PlalntifTs  in  replevin,  detaining  property 
without  a  valid  claim,  act  at  their  peril,  and 
the  destruction  of  the  property  by  fire  does  not 
release  them  from  the  liability  assumed  to  re- 
turn it  or  respond  in  damages  for  a  failure  to 
do  so.  Bupplger  ▼.  Qruas,  187  III.  216,  27  N. 
E.  22,  Affirming  86  111.  App.  60. 

This  last  decision  was  expressly  followed  In 
Schott  V.  Youree,  142  111.  283,  31  N.  E.  591, 
Affirming  41  111.  App.  476,  sustaining  demurrer 
to  the  plea  that  property  was  burned  after  it 
was  replevied,  and  that  it  was  therefore  im- 
possible to  make  return  in  accordance  with  the 
Judgment  in  the  replevin  suit 

So,  one  who  wrongfully  takes  the  property 
of  another,  although  under  a  writ  of  replevin, 
cannot  escape  liability  for  the  value  thereof  by 
showing  that  It  waa  destroyed  by  act  of  God. 
Scott  V.  Rogers,  66  111.  App.  671. 

A  defendant  In  replevin,  who  gave  a  delivery 
bond  in  the  statutory  form,  and  retained  poa* 
session    of   horses    replevied,   cannot    be   dis- 
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ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Ten- 
nessee to  review  a  judgment  awarding  dam- 
ages to  defendant  in  a  replevin  suit  for  fail- 
ure to  return  the  property.      Affirmed. 

Statement  by  Lurton,  Circuit  Judge : 
The  plaintiff  in  error  instituted  an  action 
of  replevin  in  the  court  below  to  recover 
260,000  feet  of  lumber  which  it  claimed  bad 
been  unlawfully  taken  out  of  its  possession 
by  the  defendant.  The  writ  was  returned  as 
executed  "by  taking  the  within-described 
property  out  of  the  possession  of  the  within- 
named  H.  B.  Blanks,  and  delivering  the  said 
property  to  O.  H.  Scoggins,  agent  of  the 
Three    States    Lumber    Company.    .    .    ." 


The  defendant,  by  special  plea,  admitted 
plaintiff's  title  to  16,000  feet  of  Itunber  so  re- 
plevied, and  pleaded  the  general  issue  as  to 
the  remainder.  Upon  the  issues  joined,  the 
jury  found  for  the  defendant  as  to  236,000 
feet  of  lumber,  and  assessed  the  value  at 
time  of  taking  at  $2,820  and  interest  there- 
on from  that  time,*  amounting  to  $241.11. 
They  also  awarded  the  defendant  $822.60  as 
damages  for  the  seizure  and  detention.  A 
judgment  was  thereupon  rendered  for  the  re- 
turn of  the  lumber  so  assessed,  or  its  value» 
with  interest,  and  for  the  damages  for 
wrongful  detention,  as  assessed  by  the  jury. 
From  this  judgment  the  plaintiff  has  sued 
out  this  writ  of  error. 


charged  pro  tanto  thereunder,  by  the  fact  that 
one  of  the  horses  died  while  in  his  possession. 
His  undertaking  is  absolute  to  become  liable  In 
damages  for  a  failure  to  return  the  property 
in  as  good  condition  as  it  was  when  the  action 
was  commenced.  Hinkson  v.  Morrison,  47 
•      Iowa,  167. 

And  so,  notwithstanding  part  of  the  animals 
die  while  in  plaintiff's  possession,  a  success- 
ful defendant  in  replevin  may  recover  the  val- 
ue cf  all  the  property.  Including  that  which 
died.  Lillie  v.  McMillan,  62  Iowa,  463,  8  N. 
W.  601. 

Evidence  In  a  replevin  action  that  sheep  de- 
tained by  defendant  in  replevin  under  a  rede- 
livery 1x>nd  died  from  unavoidable  causes  is 
inadmissible,  since  one  wrongfully  detaining 
property  cannot  be  excused  from  satisfying  a 
judgment  therefor  under  a  plea  that  It  has 
been  lost  In  hlR  hands,  even  by  the  act  of  God. 
Blaker  v.  Sands,  29  Kan.  661. 

The  death  of  a  slave  pending  an  action  In 
replevin  does  not  relieve  from  the  obligation 
to  account  for  the  value  thereof.  Gentry  v. 
Barnett,  6  T.  B.  Mon.  113.  This  decision  is 
based  upon  a  similar  holding  in  Carrel  v.  Early, 
4  Bibb,  270,  which  was  an  action  in  detinue. 
The  court.  In  discussing  that  case,  says:  "It 
is  hard  to  conceive  of  a  reason  supporting  this 
decision  [Carrel  v.  Early]  which  will  not  equal- 
ly apply  to  the  death  of  a  slave  pending  the 
action  of  replevin.  Indeed,  the  reason  In  the 
latter  case  is  much  stronger.  In  the  first  case 
the  defendant  is  charged  because  of  his  wrong 
only ;  in  the  latter,  he  is  not  only  guilty  of  the 
same  wrong,  but  has  expressly  stipulated  in 
the  replevin  bond  that  he  will  restore,  not  ex- 
cepting the  death  of  the  slave." 

And  so,  the  death  of  a  slave  while  in  the 
possession  of  a  defendant  in  replevin,  during 
the  pendency  of  the  action,  is  not  a  sufficient 
plea  In  avoidance  of  a  Judgment  de  retorno 
habendo.     Scott  v.   Hughes,  9  Mon.    104. 

And,  likewise,  in  a  statutory  action  in  anal- 
ogy to  the  common-law  action  of  replevin,  the 
claimant  of  attached  property  may  not  escape 
liability  upon  his  bond  by  reason  of  the  death 
of  the  animal  in  question  during  the  pendency 
of  the  action,  since  by  his  wrongful  interfer- 
ence he  protracted  the  litigation,  resulting  in 
the  loss  of  the  attached  property.  Dear  v. 
Brannon,  4  Bush,  471. 

The  court  says,  obiter,  in  Stevens  v.  Tuite, 
104  Mass.  828 :  "Even  in  the  case  of  perishable 
property,  or  such  as  has  been  worn  out  or  de- 
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predated  by  use,  or  been  destroyed  by  fire  or 
other  accident  .  .  .  since  the  service  of 
the  writ,  the  bond  would  still  continue  to  rep- 
resent it ;  and  the  remedy  upon  the  bond  is  un- 
derstood to  be  its  equivalent." 

A  defendant  in  replevin,  who  had  given  a 
bond  for  the  forthcoming  of  the  property,  is 
not  released  from  her  liability  thereunder  by 
the  destruction  of  the  property,  even  though 
it  resulted  from  circumstances  beyond  her  con- 
trol and  without  her  fault.  George  v.  Hewlett, 
70  Miss.  2,  86  Am.  St.  Rep.  626,  12  So.  866. 

Such  as  the  burning  of  the  property  while  in 
his  possession.  McPherson  v.  Acme  Lumber 
Co.  70  Miss.  649,  12  So.  867. 

When  the  defendant  in  replevin  gives  a 
forthcoming  bond,  liability  for  the  goods  Is 
thereby  fixed  upon  him  and  his  sureties,  which 
is  not  affected  by  the  partial  destruction  of  the 
property;  and  a  tender  of  the  partially  de- 
stroyed property  will  not  relieve  them.  Hax- 
iett  V.  Witherspoon  (Misa ;  25  So.  160. 

A  tender  In  money  of  the  value,  as  found  by 
the  court,  of  articles  replevied,  but  which  are 
lost  or  cannot  be  returned,  is  the  proper  course. 
Reavis  v.  Homer,  11  Neb.  479,  9  N.  W.  643. 

It  appearing  that  the  property  replevied  was 
destroyed  by  fire,  a  failure  to  render  an  alter- 
native Judgment  Is  not  prejudicial  error.  Rich- 
ardson Drug  Co.  V.  Teasdall,  69  Neb.  150,  80 
N.  W.  488.  To  the  same  effect  is  Brown  v. 
Johnson,  45  Cal.  76,  supra. 

In  a  few  states — Maine,  New  York,  and  Ten- 
nessee— decisions  more  or  less  at  var^nce  with 
the  rule  above  shown  are  found. 

Thus,  In  Maine,  the  natural  death  of  a 
horse  without  the  fault  of  anyone,  while  in 
the  possession  of  the  plaintiff  in  replevin,  but 
before  the  determination  of  the  action,  was 
held  a  valid  excuse  for  a  failure  to  return  it 
according  to  the  condition  of  the  replevin  bond, 
in  an  action  thereon.  Melvin  v.  Winslow,  10  Me. 
397.  This  decision  is  expressly  disapproved  in 
De  Thomas  v.  Witherby,  61  Cal.  92,  44  Am. 
Rep.«642,  supra. 

In  a  subsequent  Maine  case.  Walker  v.  Os- 
good, 63  Me.  422,  the  court  distinguishes  Mel- 
vin V.  Winslow.  and  limits  the  rule  therein  laid 
down  by  holding  that  the  death  of  an  animal 
without  fault,  pending  the  replevin  action, 
exonerates  the  plaintiff  In  replevin  from  lia- 
bility In  an  action  upon  the  replevin  bond.  If  the 
replevin  suit  was  instituted  and  prosecuted  in 
good  faith  and  in  the  honest  belief  of  a  good  title. 

In  New  York,  upon  the  principle  that  when 
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Argued  before  Lurion,  8everen9,  and  Rioh- 
ords.  Circuit  Judges. 

Mr.  W.  A.  Perey  for  plaintiff  in  error. 

Mr.  Tim  E.  Cooper,  for  defendant  in 
«rror: 

When  performance  of  the  condition  of  a 
bond  becomes  impossible  by  the  act  of  the  ob- 
ligor, such  impossibility  forms  no  answer  to 
an  action  on  the  bond. 

Beswick  v.  Swindells,  3  Ad.  k  £1.  883; 
Broom,  Legal  Maxims,  200;  Doe  ea  dent, 
Muaton  v.  Oladujiny  6  Q.  B.  963;  Keys  v. 
Hanoood,  2  C.  B.  906;  Walker  v.  Walker,  2 
De  0.  F.  &  J.  255,  29  L.  J.  Ch.  N.  S.  856; 
Dunlap  V.  Clements,  18  Ala.  778;  Jager  ▼. 
Stoelting,  30  Ind.  341;  Swain  ▼.  Bartlett,  82 
Mo.  App.  642;  Duchess  of  Kingston's  Case, 
20  How.  St.  Tr.  355,  2  Smith,  Lead.  Cas.  435. 


No  error  was  committed  in  the  assessment 
of  damages,  of  which  the  plaintiff  in  error 
can  complain. 

Mayherry  v.  CUffe,  7  Coldw.  117. 

The  judgment  is  in  accordance  with  the 
statute. 

Doman  Bros.  ▼.  Benham  Furniture  Co. 
102  Tenn.  303,  52  S.  W.  38. 

The  return  of  the  marshal  is  conclusive. 

Crane  ▼.  McCoy,  1  Bond,  422,  Fed.  Gas. 
No.  3,354. 

lATton,  Circuit  Judge,  deliTered  the 
opinion  of  the  court: 

Many  errors  have  been  assigned,  but  in 
the  argument  those  which  are  relied  upon 
may,  in  substance,  be  reduced  to  two:  (1) 
That  the  court  erred  in  not  instructing  the 


a  bond  becomes  Impossible  of  performance  by 
the  act  of  God  or  of  the  law,  the  obligors  are 
excused,  it  was  held  in  Carpenter  v.  Stevens, 
12  Wend.  589,  an  action  upon  a  replevin  bond, 
that  a  plea  that,  before  Judgment  de  retomo 
babendo  In  the  replevin  action,  the  animal  re- 
plevied died,  without  the  act  or  default  of  the 
plaintiiC  In  replevin,  but  by  the  act  of  God,  was 
a  good  plea,  the  legal  presumption  being  that 
It  would  have  died  had  It  not  been  taken  from 
'the  possession  of  the  legal  owners.  This  de- 
cision was  expressly  disapproved  ip  De  Thomas 
T.  Witherby,  61  Cal.  92,  44  Am.  Rep.  642, 
supra;  and  in  a  subsequent  New  York  case, 
flnydam  ▼.  Jenkins,  8  Sandf.  643,  the  court 
says  in  regard  to  it:  ''The  decision  is  one  of 
those  which  we  regret,  but  are  constrained  to 
say  we  cannot  follow.  It  appears  to  us  to  be 
wrong  in  principle,  and  it  is  plainly  contradict- 
ed by  many  authorities.  The  undertaking  of 
the  plaintiff  In  the  replevin  bond,  we  conceive, 
is  absolute  to  return  the  goods,  or  pay  their 
value  at  the  time  of  the  execution  of  the  bond. 
We  cannot  think  that  a  wrongdoer  is  ever  to 
be  treated  as  a  mere  bailee,  and  that  the  prop- 
erty in  his  possession  is  to  any  extent  at  the 
risk  of  the  owner."  The  point  In  this  last  de- 
cision was  the  proper  measure  of  damages  up- 
on a  recovery  in  replevin  upon  election  to  take 
judgment  for  value. 

In  Tennessee  a  statute  has  existed  since 
1845-46  to  the  effect  that.  If  the  issue  be  found 
for  the  defendant,  the  Judgment  shall  be  that 
the  goods  be  returned  to  him,  or,  on  failure, 
that  he  recover  their  value,  etc.  Shannon's 
Code,  I  6144.  A  statutory  bond  is  provided 
for,  conditioned  to  perform  the  Judgment  of 
the  court  In  the  premises.  Shannon's  Code,  | 
5181. 

The  early  case  of  Mosely  v.  Baker,  2  Sneed, 
867,  is  not  strictly  an  action  of  replevin.  One 
claiming  slaves  under  a  bill  of  sale  obtained  in 
equity  an  Injunction  forbidding  their  sale,  and, 
upon  giving  a  forthcoming  bond,  obtained  i>os- 
session  of  them  to  abide  the  decree  of  the 
court.  The  slaves  died  of  cholera  while  in  his 
possession.  Upon  the  ground  that  the  plaintiff 
acted  in  good  faith,  although  without  sufficient 
legal  cause,  it  was  held  that  the  death  of  the 
slaves,  occurring,  as  It  did,  without  any  want 
of  proper  care  upon  his  part,  was  an  act  of 
God  operating  to  make  the  performance  of  the 
condition  of  redelivery  in  the  bond  impossible, 
and  therefore  excusing  the  obligors  therein 
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from  its  performance.  This  decision  is  ex- 
iSressly  disapproved  In  Supplger  v.  Gruas,  187 
111.  216,  27  N.  E.  22,  aitpra. 

Upon  the  same  theory,  it  was  held  In  Bobo 
V.  Fatten,  6  Heisk.  172,  19  Am.  Rep.  593,  in 
the  words  of  the  opinion:  "The  plaintiff  in 
replevin  who  takes  possession  of  the  property 
pending  the  litigation,  takes  the  possession 
with  a  view  to  litigating  the  title.  If,  during 
such  possession  and  before  the  trial,  by  the  act 
of  God  or  without  the  fault  of  the  plaintiff, 
the  property  be  lost  or  destroyed,  the  plaintiff 
is  not  to  be  held  liable  for  its  value.  .  .  . 
The  principle  is  that  If  a  bond  or  obligation 
possible  of  performance  •  .  .  becomes  im- 
possible by  the  act  of  God,  or  of  the  law,    .    . 

the  obligation  will  be  saved."  The  court, 
so  far  as  appears,  bases  its  conclusion  entirely 
upon  the  principle  above  stated,  evidently  re- 
garding the  provisions  of  the  statutes  above 
set  out  subject  thereto.  This  decision  was  ex- 
pressly disapproved  In  Supplger  v.  Gruas,  187 
111.  216,  27  N.  E.  22,  supra. 

All  the  other  Tennessee  cases  In  which  the 
point  under  discussion  arose  are  cases  of  the 
replevy  of  attached  property,  especially  in  re- 
gard to  which  the  Code  provides:  |  5276. 
"The  death  or  destruction  of  the  property, 
without  any  fault  of  the  defendant,  after  the 
replevy,  Is  no  defense  to  the  liability  on  sucli 
bond." 

So,  sureties  in  replevin  bonds  In  cases  of  at- 
tachment levied  are  liable  thereunder  notwith- 
standing the  death  or  destruction  of  the  prop-' 
erty  by  act  of  God.  Barry  v.  Frayser,  10 
Heisk.  206. 

And  where  property  attached  is  replevied 
the  bond  represents  the  debt,  and  stands  In  lieu 
of  the  property,  so  that  upon  proof  of  the  de- 
struction of  the  latter.  It  not  appearing  wheth- 
er by  plaintiff's  fault  or  not,  a  Judgment  for  the 
value  of  the  property  as  stated  In  the  bqnd 
is  proper,  without  being  in  the  alternative  for 
a  return  of  the  property.  Epperson  v.  Van 
Pelt,  9  Baxt.  74.  The  principle  of  Bobo  v.  Pat- 
ton,  6  Heisk.  172,  19  Am.  Rep.  593,  supra,  was 
declared  not  to  apply  on  account  of  the  statute 
above  set  out. 

The  court  says,  in  Euhn  v.  Spellacy,  8  Lea, 
282,  a  case  of  the  replevy  of  attached  property, 
that,  if  a  forthcoming  bond  be  construed  as  a 
common-law,  rather  than  a  statutory,  bond, 
then,  if  the  return  of  the  property  becomes  im- 
possible by   act  of  God,   the   obligors  are   re- 
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jury  to  return  no  verdict  for  the  return  of 
the  lumber  replevied,  nor  for  the  value,  nor 
for  any  damages  for  detention.  (2)  That 
the  court  erred  in  not  instructing  the  jury 
that  any  verdict  in  favor  of  the  defendant 
must  be  limited  to  the  market  value  of  the 
lumber  replevied  on  the  day  of  its  seizure, 
less  a  pro  rata  part  of  the  award  to  plain- 
tiff as  salvage  in  a  certain  admiralty  pro- 
ceeding against  same,  to  be  mentioned  here- 
after. 

That  the  plaintiff  did  not  have  the  title, 
or  right  of  possession,  or  any  sort  of  special 
property,  in  the  235,000  feet  of  lumber  seized 
under  its  writ  of  replevin  was  conceded,  and 
the  only  controversy  was  in  respect  of  the 
character  of  the  judgment  in  favor  of  de- 
fendant.   In  Tenn^see  the  action  of  replev- 


in is  regulated  by  statute,  and  the  plaintiff 
is  required  to  give  a  "bond  in  double  the 
value  of  the  property,  payable  to  the  defend- 
ant, and  conditioned  to  be  void  if  the  plain- 
tiff abide  by  and  perform  the  judgment  of 
the  court  in  the  premises."  Shannon's  Code 
(Tenn.)  §5131.  By  §5144  it  is  provided 
that,  "if  the  issue  is  found  for  the  defendant, 
or  the  plaintiff  dismisses,  or  fails  to  prose- 
cute, his  suit,  the  judgment  shall  be  that 
the  goods  be  returned  to  the  defendant,  or, 
on  failure,  that  the  defendant  recover  their 
value,  with  interest  thereon  and  damages  for 
the  detention,  the  value  of  the  property  and 
the  damages  to  be  assessed  by  the  jury  try- 
ing the  cause." 

The  defense  against  a  judgment  in  favor 
of  the  defendant  for  the  value  of  the  proper- 


leased;  citing  Mosely  v.  Baker,  2  Sneed,  869, 
9Upra, 

Thus,  it  Is  apparent  that  In  Tennessee  the 
courts  have  been  Inclined  to  depart  from  the 
almost  universal  rule  upon  this  question,  ex- 
cept where  held  closely  to  it  by  the  statute  In 
the  case  of  the  replevy  of  attached  property. 
The  decision  in  Tubes  States  Lumbbb  Co.  v. 
Blanks  is  in  harmony  with  the  great  weight 
of  authority,  but,  as  recognized  in  the  opinion 
therein,  is  in  conflict  with  the  trend  of  the 
Tennessee  cases  which,  so  far.  have  had  the 
question  up. 

b.  Bmanoipation  of  8lave», 

The  few  cases  as  to  the  effect  of  the  emanci- 
pation of  slaves  seized  in  replevin,  upon  the  ob- 
ligation to  return  them,  are  unanimous  in  hold- 
ing the  obligors  thereby  relieved  from  their  ob- 
ligation. 

In' Alabama,  where  special  provision  is  made 
by  statute  In  regard  to  the  death  of  replevied 
property,  it  was  held  not  to  extend  to  cases  of 
the  destruction  of  property  uy  emancipation, 
but  that,  under  such  circumstances,  the  con- 
dition of  a  replevin  bond  to  return  slaves  is 
excused.    Olover  v.  Taylor,  41  Ala.  124. 

So,  it  was  held  in  Tennessee  that  the  eman- 
cipation of  slaves  held  under  a  replevin  bond 
excuses  the  obligors  therein  from  the  condition 
to  return  the  property;  that  the  emancipation 
of  slaves  is  not  embraced  in  the  statute  pro- 
viding that  the  death  or  destruction  of  the 
property  Is  no  defense  to  liability  on  the  bond. 
Green  v.  Lanier,  5  Helsk.  662. 

And  so,  where  an  injunction  against  the  sale 
of  negroes  by  creditors  of  a  husband  was  al- 
lowed to  the  wife,  who  claimed  property  in 
them,  and  they  were  delivered  to  her  to  abide 
a  decree  in  the  cause,  upon  her  giving  a  forth- 
coming bond,  the  emancipation  of  the  negroes 
was  held  to  absolve  her  from  her  obligations 
under  the  bond,  on  the  ground  that  the  negroes 
were  in  custodla  legis  during  the  pendency  of 
the  action,  and,  upon  the  condition  becoming 
Impossible  by  act  of  God,  the  obligation  was 
saved.    Green  v.  Smith,  4  Coldw.  440. 

One  in  possession  of  a  slave  under  a  replevy 
bond  under  the  belief  that  his  possession  is 
rightful  is  not  liable  under  the  condition  to 
return  in  the  bond  when  that  condition  becomes 
Impossible  of  performance  by  reason  of  the 
69  L.  R.  A. 


slave's  emancipation.     Palt  ▼.  McCutchen,  48 
Tex.  291. 

IL  DepreoiatUm  of  the  property. 

There  is  no  doubt  as  to  the  liability  of  one  tn 
possession  of  property  seised  under  writ  of  re- 
plevin, for  its  depreciation  in  value  daring 
the  time  of  its  detention  by  him.  If  the  action 
is  decided  against  him,  and  judgment  de  retomo 
habendo  Is  rendered. 

"It  would  be  anything  but  an  act  of  Justice  to 
permit  a  person  who  has  wrongfully  deprived 
another  of  his  goods,  and  retained  them  in  his 
possession  until  they  were  nearly  destroyed  by 
time  and  use,  afterwards,  when  judgment  was 
rendered  against  him  for  his  wrongful  act,  to 
save  a  forfeiture  of  the  bond  by  an  offer  to  re-- 
tum  the  article  In  Its  depreciated  condition. 
Nor  can  the  sureties  be  placed  in  any  better 
situation  than  the  principal."  Gibbs  v.  Bart- 
lett,  2  Watts  &  S.  S4,  obiter. 

The  real  owner  in  an  action  for  wrongful 
taking  and  detention  may  recover  the  value  of 
any  Injury  the  property  may  have  sustained. 
Philips  V.  Uarriss,  3  J.  J.  Marsh.  122,  19 
Am.  Deo.  166. 

The  rule  of  damages  In  replevin  Includes 
damages  for  depreciation,  if  any,  between  the 
time  of  taking  and  the  time  of  the  trial.  Miller 
V.   Bryden.  34  Mo.  App.  602. 

Compensation  for  any  actual  injury  to  the 
property  wrongfully  taken  is  one  of  the  ele- 
ments of  damage  assessable  against  the  defend- 
ant by  a  successful  plaintifT  in  replevin.  Aber 
V.  Bratton,  60  Mich.  357,  27  N.  W.  564  :  Teel 
V.  Miles,  51  Neb.  545,  71  N.  W.  296;  Mitchell 
V.  Burch,  36  Ind.  529 :  Brennan  v.  Sblnkle.  89 
111.  604 ;  Wadleigh  v.  Buckingham,  80  Wis.  230, 
49  N.  W.  745 ;  Deveridge  v.  Welch,  7  Wis.  465. 

Or  In  the  action  to  recover  possession  of 
personal  property  provided  by  the  Code  as  a 
substitute  for  the  action  of  replevin.  Young 
V.  Wlllet,  8  BoBW.  486. 

But  a  plaintiff  in  replevin,  who  retained 
possession  of  the  articles  replevied  until  ren- 
dition of  Judgment,  cannot  claim  damages  for 
depreciation  in  their  value  during  that  period. 
Gordon  v.  Jenney,  16  Mass.  465.  The  court 
says:  "Any  deterioration  of  the  goods  while 
In  possession  of  the  defendant  after  the  un- 
lawful taking  is  a  proper  subject  of  damages. 
But  after  they  are  restored,  if  they  should  be 
injured,     decayed,    or    otherwise    impaired   In 
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ty  and  for  damages  for  detention  was 
grounded  upon  the  following  circumstanoes : 
The  lumber  seized  wa»  upon  a  barge  ly- 
ing at  the  bank  of  the  Mississippi  river. 
The  defendant  had  contracted  to  sell  to  the 
Chicago  Mill  &  Lumber  Company  a  large 
amount  of  lumber,  and  had  loaded  upon  a 
barge  belonging  to  that  company  something 
more  than  400,000  feet  when  the  marshal 
executed  the  plaintiff's  writ  of  replevin. 
This  writ  he  returned  "as  executed  as  the 
law  directs  by  taking  the  within-described 
property  out  of  the  possession  of  the  with- 
in-named H.  B.  Blanks,  and  delivering  said 
property  to  O.  H.  Scoggins,  agent  of  the 
Three  States  Lumber  Company,  for  the  said 
Three  States  Lumber  Company."  •  Although 
there  was  upon  the  barge  considerably  more 


than  250,000  feet  of  lumber,  no  separation 
appears  to  have  been  made,  and  there  was 
evidence  tending  to  show  that,  although  the 
plaintiff's  agent  daim'ed  possession  of  only 
250,000  feet,  he  took  possession  of  the 
barge  and  all  of  the  lumber  thereon,  and 
made  no  effort  to  separate  that  seized  or 
claimed  from  that  not  so  claimed.  However 
defective  such  a  levy  may  be  as  against  the 
defendant  or  a  stranger,  in  a  proceeding 
where  such  a  question  might  be  properly 
made,  it  is  clear  that,  if  the  plaintiff  ob- 
tained the  actual  possession  of  the  lumber 
of  the  defendant  under  his  replevin  writ, 
whether  by  right  or  by  wrong,  he  is,  for  the 
purposes  of  the  questions  here  to  be  con- 
sidered, estopped  to  say  that  the  writ  wa** 
wrongly  issued  or  executed,  or  to  contradict 


value.  It  most  be  at  the  plaintiff's  risk,  if  he 
prevails  in  the  suit,  however  long  the  process 
may  continue;  because  he  msLj  always  convert 
them  into  money,  under  such  circumstances  as 
will  furnish  proper  evidence  of  their  value, 
when  he  comes  to  be  answerable  upon  his  bond, 
or  he  may  keep  them  In  possession,  at  his 
election.'* 

If  the  property  has  depreciated  in  the  hands 
of  the  plaintiff,  such  depreciation  should  be 
considered  in  fixing  the  damages,  when  the  de- 
fendant is  successful.  Mix  ▼.  Kepner,  81  Mo. 
98;  Rowley  v.  Gibbs,  14  Johns.  886. 

The  court  recognized  in  Harrison  v.  Chap- 
pell,  84  N.  C.  258,  the  recoverabllity  by  de- 
fendant of  damages  for  deterioration. 

A  surety  on  a  replevin  bond  is  liable  for  de- 
preciation caused  by  the  wrongful  conduct  of 
the  person  replevying  the  property.  Bradley 
V.   Reynolds,  01  Conn.  271,  23  Atl.  928. 

It  is  said  in  Capital  Lumbering  Co.  v. 
Learned.  86  Or.  544,  78  Am.  St.  Rep.  792,  59 
Pac.  454,  that,  when  a  return  of  personal  prop- 
erty Is  adjudged  In  an  action  for  its  recovery, 
it  Is  the  duty  of  the  plaintiff,  if  he  has  secured 
possession  thereof  pending  the  litigation,  and 
would  escape  the  penalty  of  his  undertaking, 
to  take  active  measures  to  redeliver  it  to  the 
defendant  within  a  reasonable  time  in  the  same 
condition  as  when  taken. 

A  statute  providing  that  plaintiff  Is  to  "re- 
turn the  said  property  in  case  such  shall  be 
the  final  Judgment**  was  not  intended  to  do 
away  with  the  theretofore  existing  obligation 
to  return  it  in  like  good  order  and  condition 
as  when  taken,  and  therefore,  when  part  of  the 
goods  were  deteriorated  and  much  depreciated 
In  value,  a  proper  allowance  will  be  made  for 
the  depreciation.  Parker  v.  Slmonds,  8  Met. 
205. 

"If  the  property  is  damaged  or  deteriorated 
In  actual  value  while  in  the  plaintiff's  custody 
In  any  respect,  .  .  .  this  damage  or  de- 
terioration must  also  be  allowed  in  the  calcu- 
lation; otherwise  it  would  be  in  the  power  of 
the  plaintiff,  by  returning  the  damaged  or  de- 
teriorated property,  to  throw  upon  the  defend- 
ant the  loss  which  he  himself  ought  to  sus- 
tain."   Mayberry  v.  Cliffe,  7  Coldw.  117.  obiter. 

Mere  restoration  by  the  plaintiff  in  replevin 
of  the  goods  replevied,  if  damaged,  will  not  be 
a  compliance  with  the  bond  which  requires 
them  to  be  restored  in  like  good  order  and  con- 
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dition  as  when  taken.     Berry  v.  Hoeffner,  56 
Me.  170. 

Where  a  plaintiff  in  replevin  fails  to  re- ' 
turn  some  of  the  goods,  and  those  which  are 
returned  are  Injured,  the  damages,  in  a  suit 
on  his  bond,  include  the  value  of  the  goods 
not  returned,  and  the  deterioration  In  value 
resulting  from  the  injury  of  those  returned. 
Franks  v.  Matson,  211  III.  888,  71  N.  E.  1011. 

A  sheriff  entitled  to  a  return  of  property 
replevied  is  entitled  to  damages  on  account  of 
its  depreciation  while  In  the  hands  of  the 
plaintiff  in  replevin.  Bowersock  v.  Adams,  59 
Kan.  779,  Appz.  64  Pac  1064. 

But  after  a  redelivery  of  the  property  in- 
volved in  claim  and  delivery  proceedings  to  the 
defendant,  he  is  not  entitled,  upon  being  suc- 
cessful in  the  action,  to  recover  on  plaintlfTs 
bond  any  damage  to,  or  depreciation  in  the 
value  of,  the  property  subsequent  to  that  time. 
Katz  V.  HIavac,  88  Minn.  50,  02  N.  W.  506. 

A  plaintiff  in  replevin  may  recover  the  de- 
preciation in  value  of  a  horse,  caused  by  im- 
proper care  and  attention.  Riley  v.  Llttlefleld, 
84   Mich.  22,  47  N.  W.  576. 

If  a  horse,  while  detained,  was  injured 
through  the  carelessness  or  neglect  of  the  de- 
fendant, the  plaintiff  in  replevin  may  recover 
his  expenses  in  taking  care  of  and  doctoring 
the  horse,  over  and  above  what  his  expenses 
would  have  been  had  the  animal  not  been  in- 
jured. He  may  also  recover  for  permanent 
depreciation  in  .value  of  the  horse,  resulting 
from  the. injury.  Zltske  v.  Goldberg,  88  Wis. 
216. 

Deterioration  of  a  buggy,  harness,  and  horse 
between  the  time  of  taking  and  the  day  of 
trial  Is  one  of  the  Just  and  proper  elements  of 
damage  for  the  detention  of  the  property. 
Hinchey  v.  Koch,  42  Mo.  App.  230. 

But  in  one  case,  Odell  v.  Hole;  25  III.  204. 
It  is  held  that  the  natural  depreciation  in  value 
of  a  mare  while  in  the  possession  of  a  plaintiff 
in  replevin  cannot  be  recovered ;  for  any  de- 
preciation, however,  caused  by  abuse  or  want  of 
reasonable  care,  it  is  conceded  that  recovery 
may  be  had. 

A  tender  of  a  piano  in  a  worse  condition  than 
It  was  in  when  taken  possession  of  under  writ 
of  replevin,  the  depreciation  being  due  to  the 
ordinary  wear  and  tear  resulting  from  use,  will 
not  fulfil  the  requirement  of  the  replevin  bond. 
Johnson  v.  Mason,  70  N.  J.  L.  13,  50  Atl.  in?. 

The  tender  of  an  engine  in  a  condition  much 
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the  return  of  the  marBhal.    6  Bacon  Abr. 
Wilson's  ed.  ♦  ♦  59,  60. 

This  barge,  while  l^ing  at  the  bank  of  the 
river,  sank  through  stress  of  storm,  and 
about  half  of  the  lumber  was  submerged. 
The  plaintiff  thereupon  raised  the  barge, 
and  loaded  the  lumber  upon  other  barges 
hired  by  it,  and  carried  the  lumber  to 
Cairo,  Illinois.  There  the  plaintiff  caused 
the  entire  400,000  feet  of  lumber  to  be 
libeled  in  a  proceeding  started  by  itself  in 
the  district  court  of  the  United  States  for 
the  southern  district  of  Illinois,  for  the  pur- 
pose of  enforcing  against  same  a  claim  in 
favor  of  itself  for  salvage  and  towage.  By 
due  course  of  proceedings  in  said  cause,  said 
lumber  was  seized,  and  a  salvage  allowance 
of  $1,833.29  made  in  favor  of  the  libelant, 
and  said  lumber  was  exposed  and  sold  under 
decree  of  said  court  for  the  sum  of  $2,000. 
After  satisfying  costs  and  libelant's  sal- 
vage claim  there  remained  in  court  the  sum 
of  about  $50  for  the  owners,  whoever  they 


may  be,  who  had  shared  in  the  benefit  of 
the  libelant's  salvage  services. 

The  decree  of  the  district  court  in  this 
proceeding  is  now  relied  upon  as  a  complete 
defense  to  any  demand  of  the  defendant  for 
a  judgment  for  the  return  of  the  lumber 
seized,  or  for  its  value,  or  for  its  detention, 
although  the  plaintiff  had  no  shadow  of 
title  or  right  to  the  lumber  taken  under  its 
writ  of  replevin.  The  conclusiveness  of  that 
decree  as  a  decree  in  rem  is  not  and  cannot 
be  collaterally  disputed.  By  that  decree  it 
is  effectually  determined  that  the  plaintiff 
had  rendered  salvage  services  to  the  extent 
of  $1,833.29,  and  that  the  same  could  be  en- 
forced, at  its  demand,  against  the  lumber  in 
question.  'Under  the  sale  made  in  pursu- 
ance of  that  decree,  the  title  and  right  of 
possession  have  effectually  passed  to  the 
purchaser. 

The  question  we  must  decide  is  whether 
that  proceeding  operates  as  a  discharge  of 
the  plaintiff's  obligation  to  prosecute  his 
suit  with  effect,  or  return  the  property  re- 


deterlorated  from  its  condition  when  taken  is 
not  a  compliance  with  a  Judgment  requiring  it 
to  he  In  as  good  condition  as  when  taken. 
Nichols  &  S.  Co.  V.  Paulson,  10  N.  D.  440,  87 
N.   W.   977. 

The  plaintiff  in  replevin  may  recover  dam- 
ages for  depreciation  in  ice  replevied,  caused 
by  its  melting  away.  Findlay  v.  Knickerbocker 
Ice  Co.  104  Wis.  875,  80  N.  W.  436. 

A  plaintiff  in  replevin  is  liable  for  the  de- 
preciation in  value  of  a  portion  of  ice  replevied, 
which  was  returned  in  not  as  good  order  and 
condition  as  when  taken.  Washington  Ice.  Co. 
V.  Webster,  125  U.  8.  426,  31  L.  ed.  799,  8  Sup. 
Ct.   Rep.  947. 

Depreciation  in  the  market  value  of  the 
property  while  detained  will  also  render  the 
one  detaining  it  liable  therefor,  if  unsuccess- 
ful in  the  action. 

Thus,  depreciation  In  the  value  of  a  note 
while  retained  by  a  plaintiff  In  replevin  Is  re- 
coverable. Fair  V.  Citizens'  State  Bank,  69 
Kan.  353,  76  Pac.  847. 

The  plaintiff.  In  an  action  of  replevin  for  the 
possession  of  bonds,  Is  entitled  to  recover  any 
depreciation  of  value  in  the  bonds  between  the 
time  he  became  entitled  to  their  possession 
and  the  time  when  he  actually  received  them. 
Clow  V.  Yount,  98  111.  App.  112. 

The  allowance  of  damages  for  a  decrease  lu 
the  market  value  of  cattle  during  the  time  they 
were  wrongfully  detained  by  the  defendant  In 
replevin  Is  not  error.  Russell  v.  Smith,  14 
Kan.  866. 

And  deterioration  in  iron  and  In  the  market 
price  thereof  during  the  pendency  of  the  re- 
plevin action  is  a  proper  element  of  the  dam- 
ages recoverable  by  the  defendant.  Boylston 
Ins.  Co.  V.  Davis,  70  N.  C.  485. 

The  measure  of  damages  upon  a  return  of 
part  of  the  goods  In  a  damaged  condition  on 
account  of  bad  packing  and  storage  Is  the  dif- 
ference between  the  value  of  the  property  so 
damaged  and  Its  value  when  taken.  Yelton  v. 
Sllnkard,  85  Ind.  190. 

But  the  recovery  of  damages  for  depreciation 
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Is  conditioned,  however,  upon  the  return  of  the 
property, — ^If  an  alternative  Judgment  for  the 
value  is  had,  the  value  therein  is  fixed  as  of  the 
day  of  taking.  Schrandt  v.  Young,  62  Nebi 
254,  86  N.  W.  1085. 

An  'allowance  of  $5,000  for  depreciation  upon 
property  worth  $2,000  at  the  time  of  trial,  In 
the  absence  of  any  evidence  to  warrant  It,  Is 
erroneous.  Croseley  v.  Hojer,  11  Misc.  57.  31 
N.  Y.  Snpp.  887,  AfSrmed  In  158  N.  Y.  734,  53 
N.  E.  1124. 

If  special  damages  on  account  of  deprecia- 
tion are  claimed,  they  must  be  specially  plead- 
ed. Whitney  v.  Levon,  34  Neb.  443,  51  N.  W. 
972. 

So,  In  an  action  to  recover  a  mare,  a  plaintiff 
may  not  recover  special  damage  caused  by 
reason  of  the  mare's  having  been  placed  in  poor 
pasturage  by  defendant,  unless  the  facts  are 
specially  averred  In  the  complaint.  Stevenson 
V.  Smith,  28  Cal.  102.  87  Am.  Dec.  107. 

In  a  few  instances  the  courts  have  not  re- 
garded the  damages  for  depreciation  recover- 
able lu  the  replevin  action. 

Thus,  damages  for  Injury  and  depreciation 
to  the  property  while  In  the  hands  of  the  plain- 
tiff In  replevin  are  properly  recoverable  In  an 
action  separate  from  the  replevin  action.  Colbj 
V.  Yates,  12  Helsk.  267. 

And,  according  to  Citixens*  Nat.  Bank  v. 
Oldham,  136  Mass.  515,  damages  for  deteriora- 
tion should  not  be  allowed  In  the  replevin  ac- 
tion. The  remedy  is  an  action  upon  the  bond. 
So,  damages  sustained  by  reason  of  deprecia- 
tion in  value  of  the  replevied  property  may  be 
recovered  by  the  defendant  In  replevin  In  a 
suit  on  the  replevin  bond.  Dalby  v.  Campbell. 
26  111.  App.  502. 

But  it  Is  decided  In  Douglass  v.  Douglass. 
21  Wall.  98,  22  L.  ed.  479,  that  If  the  defend- 
ant In  replevin  Injured  the  property,  or  cul- 
pably suffered  It  to  become  Injured  while  It 
was  In  his  possession,  the  remedy  Is  not  a 
suit  on  the  bond,  when  the  bond  stipulated  only 
for  a  return  of  the  property,  and  nothing  else 
in  regard  to  it.  M.  M.  M. 
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plevied  to  the  defendant,  or  pay  its  value, 
and  damages  for  detention.  Replevin  is  one 
of  the  most  ancient  and  well-defined  writs 
known  to  the  common  law.  The  plaintiff  in 
replevin  does  not  take  or  hold  the  goods  re- 
plevied as  a  bailee  or  custodian,  nor  are  the 
goods  in  any  sense  in  ouatodia  legU.  It  is 
an  ancient  common-law  procf^eding  by  which 
the  owner  recovers  possession  of  his  own. 
It  is  defined  in  the  old  books  as  "a  redeliv- 
ery to  the  owner,  by  the  sheriff,  of  his  cattle 
or  goods  distrained  upon  any  cause,  upon 
surety  that  he  will  pursue  the  action  against 
him  that  distrained.  If  he  pursue  it  not, 
or  if  it  be  adjudged  against  him,  then  he  who 
took  the  distress  shall  have  it  again,  and 
for  that  purpose  may  have  a  writ  of  re- 
torno  habendo."  6  Bacon,  Abr.  Wilson's  ed. 
•62.  By  the  statute  of  Westminster  II., 
chap.  2,  §  3,  13  Edw.  I.,  the  sheriff  was  re- 
quired to  take  pledges  from  the  plaintiff  in 
an  action  of  replevin  that  he  would  prose- 
cute the  suit  and  return  the  property  re- 
plevied if  the  court  should  so  direct,  and  by 
a  later  statute  of  the  time  of  George  II.  he 
was  required  to  take  a  bond  with  sureties 
that  he  would  prosecute  without  delay,  and 
for  the  return  of  the  property  in  case  its  re- 
turn should  be  awarded.  24  Am.  k  Eng. 
Enc.  Law,  2d  ed.  p.  529.  If  the  goods 
were  not  restored  under  the  writ  of  retorno 
habendo,  this  was  a  breach  of  obligation  to 
return,  and  the  return  of  elongata,  or  eloign- 
ment,  by  a  sheriff  on  a  writ  de  retorno  ha- 
bendo is  conclusive  in  an  action  on  the  re- 
plevin bond.  Caldtoell  v.  West,  21  N.  J.L. 
411.  The  plaintiff's  possession  of  the  goods 
is  for  himself.  His  pledges  or  sureties  are 
substituted  for  the  goods,  and  he  holds  sub- 
ject to  his  own  disposition,  free  from  any  lien 
in  behalf  of  his  sureties.  6  Bacon,  Abr.  *67. 
His  failure  to  establish  his  title  fixes  his 
status  as  a  wrongdoer.  Being  a  wron^oer, 
he  is  not  permitted  to  set  up  even  a  blame- 
lees  loss  or  destruction  of  the  defendant's 
property,  while  wrongfully  withheld  from 
him,  as  a  discharge  of  his  obligation  to  re- 
turn the  goods  or  pay  their  value  and  dam- 
ages. Cobbey,  Replevin,  § ;  Shinn,  Re- 
plevin, i  812;  24  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  636;  6  Bacon,  Abr.  Wilson's  ed.  *67; 
Wells,  Replevin,  §S  455,  601.  The  case  of 
Whitfield  V.  Whitfield,  44  Miss.  254,  dted 
to  the  contrary,  is  overruled  by  George  v. 
Hewlett,  70  Miss.  2,  35  Am.  St.  Rep.  626,  12 
So.  855.  Carpenter  v.  Stevens,  12  Wend.  589, 
is  also  overruled  by  Suydam  v.  Jenkins,  3 
Sandf.  643.  .  The  other  Mississippi  cases 
cited  in  brief  of  plaintiff  in  error  are  like- 
wise explained  away  in  Oearge  v.  Hewlett, 
70  Miss.  2,  35  Am.  St.  Rep.  626,  12  So.  855. 
The  Tennessee  Code  provisions  prescribing 
the  bond  to  be  executed  find  the  judgment  to 
be  rendered  when  the  plaintiff  fails  in  his 
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suit  do  not  materially  depart  from  the  com- 
mon law  and  the  terms  of  the  ancient 
statutes  requiring  the  plaintiff  to  give  se- 
curity for  the  return  of  the  property  if  it 
shall  be  so  adjudged,  unless  it  be  in  respect 
to  interest  upon  the  value,  and  the  option 
to  the  plaintiff  to  return  or  pay  value.  The 
statute  in  no  wise  deals  with  the  conse- 
quence if  the  plaintiff  is  unable  to  return  by 
reason  of  the  loss  or  destruction  of  the  prop- 
erty replevied.  The  Tennessee  supreme  court, 
in  Boho  v.  Patton,  6  Heisk.  172,  19  Am.  Rep. 
593,  held  that  the  death  of  an  animal  re- 
plevied, without  fault,  relieved  the  plaintiff 
from  his  obligation  to  either  return  or  pay 
value.  But  this  was  put  upon  the  ground 
that,  "if  a  bond  or  obligation  possible  of  per- 
formance at  the  time  of  execution  becomes 
impossible  by  the  act  of  God,  or  of  the  law, 
or  of  the  obligee  himself,  the  obligation  will 
be  saved;"  citing  Comyns,  Dig.  Condition, 
D;  1  Go.  Litt.,  and  certain  earlier  Tennessee 
cases,  dealing  with  bonds  made  under  decree 
of  courts  of  equity  for  the  forthcoming  of 
property  committed  to  the  custody  of  the 
obligor  as  receiver  or  custodian.  The  deci- 
sion did  not  profess  to  be  an  interpretation 
or  construction  of  any  statute,  but  was  put 
upon  principles  of  general  law.  It  is, 
therefore,  not  a  decision  which  a  court  of 
the  United  States  is  required  to  follow  with 
respect  to  the  liability  of  a  plaintiff  in  re- 
plevin whose  suit  was  prosecuted  in  a  court 
of  the  United  States,  under  a  bond  made  in 
such  court  according  to  the  requirement  of 
the  Tennessee  statute.  The  general  princi- 
ples governing  courts  of  the  United  States 
in  respect  of  state  laws  and  state  decisions 
are  so  fully  considered  in  Swift  v.  Tyson,  16 
Pet.  1,  10  L.  ed.  865;  Venioe  v.  Murdoch, 
92  U.  S.  494,  23  L.  ed.  583;  Chicago  v.  Bob- 
bins, 2  Black,  418,  17  L.  ed.  298;  and  Balti- 
more d  O.  R.  Co,  V.  Bough,  149  U.  S.  368- 
376,  37  L.  ed.  772-777,  13  Sup.  Ct.  Rep.  914; 
and  by  this  court  in  Wilson  v.  Perrin,  11  C. 
C.  A.  66,  22  U.  S.  App.  514,  62  Fed.  629; 
Byrne  v.  Kansas  City,  Ft,  S.  d  M.  R.  Co.  24 
L.  R.  A.  693,  9  C.  C.  A.  666,  22  U.  S.  App. 
220,  61  Fed.  605;  Zacher  v.  Fidelity  Trust 
d  S.  y.  Co,  45  C.  C.  A.  480,  106  Fed.  593; 
and  Elliott  v.  Felton,  56  C.  0.  A.  75,  119 
Fed.  270, — ^that  it  is  unnecessary  to  further 
consider  the  matter. 

The  question  as  to  what  will  excuse  a 
plaintiff  for  the  nonreturn  of  property  re- 
plevied when  he  fails  to  establish  his  title 
is  clearly  a  question  of  general  law,  and  was 
so  regarded  by  the  Tennessee  court  in  the 
case  cited.  It  is  not  a  decision  establishing 
a  rule  of  property,  as  in  Warburton  y. 
White,  176  U.  S.  484,  44  L.  ed.  655,  20  Sup, 
Ct.  Rep.  404;  nor  does  it  involve  the  con- 
struction of  a  state  statute,  as  in  Byrne  t. 
Kansas  City,  Ft.  8.  d  U.  R,  Co,  24  L.  R.  A. 
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0.  C.  A.  666,  22  U:  S.  App.  220,  61 
/05 ;  nor  the  effect  or  validity  of  a  chat- 
nortgage,  as  in  Wilson  v.  Perrin,  11  C. 
A.  66,  22  U.  S.  App.  614,  62  Fed.  629: 
or  the  title  of  a  foreign  receiver  to  local 
property'  under  a  general  assignment,  as  in 
Zacher  y.  Fidelity  Trust  d  8.  V,  Co.  45  C. 
C.  A.  480,  106  Fed.  593;  nor  the  extent  of 
the  powers  and  liability  of  a  local  munici- 
pal corporation,  as  in  Detroit  v.  Osborne,  135 
U.  S.  492,  34  L.  ed.  260,  10  Sup.  Ct.  Rep. 
1012.  The  obligation  of  the  plaintiff  in  a 
replevin  suit  does  not  become  impossible  of 
performance  by  the  loss  or  destruction  of  the 
goods  replevied,  because  his  obligation  is  an 
alternative  one,  and,  if  it  has  become  impos- 
sible to  return  to  the  defendant  the  goods 
wrongfully  taken,  it  is  not  impossible  to  pay 
their  value.  And  under  Shannon's  Code 
(Tenn.)  §  5144,  he  is  given  the  option  to  re- 
turn the  goods  or  pay  their  value. 

Nor  is  such  a  plaintiff  a  mere  custodian, 
responsible  only  for  negligence.  As  we  have 
seen,  replevin  is  a  redelivery  to  the  owner 
of  goods  wrongfully  taken  or  detained.  If 
In  fact  he  is  not  the  owner,  his  claim  was 
groundless,  and  he  must  restore  that  wrong- 
fully taken,  and  will  not  be  heard  to  say 
that  he  held  at  the  risk  of  the  true  owner, 
and  was  liable  only  for  negligence  as  a  re- 
ceiver or  other  bailee.  But  if  we  shall  re- 
gard the  case  of  Bcbo  t.  Patton,  6  Heisk. 
172,  19  Am.  Rep.  593,  as  a  case  which  we 
should  follow  as  defining  the  local  law  in 
reference  to  replevin  bonds  instituted  under 
the  Code  provisions  of  Tennessee,  that  deci- 
sion is  by  no  means  controlling  in  the  case 
now  under  consideration.  The  property  re- 
plevied in  that  suit  was  an  animal,  which 
died  from  disease  contracted  without  plain- 
tiff's fault  or  agency.  This  was  held  to  re- 
lieve the  plaintiff  from  liability  to  return, 
that  being,  of  course,  impossible,  and  to  also 
relieve  him  from  his  obligation  to  pay  her 
value.  The  death  of  the  animal  wholly 
without  the  agency  or  fault  of  the  plaintiff 
was,  in  fact,  a  blameless  misfortune.  But 
in  the  case  at  bar  the  plaintiff,  through  his 
own  act  and  active  agency,  elected  to  cause 
the  goods  replevied  to  be  exposed  to  sale  for 
the  satisfaction  of  an  alleged  salvor's  lien  in 
its  own  favor.  How  can  it  be  said  that  this 
property  has  been  lost  or  destroyed  or  taken 
from  him  without  any  active  agency  of  his 
own?  Quite  another  question  might  arise  if 
this  proceeding  had  been  adverse  to  the 
plaintiff.  Tlie  proceeding  was  one  in  rem. 
The  defendant  did  not  appear  or  defend,  so 
that  no  judgment  in  personam  was  rendered. 
Considering  the  conclusiveness  of  the 
proceeding  as  to  the  lumber,  and  its  liabil- 
ity as  a  whole  to  the  salvage  and  towage 
claim  asserted  by  the  plaintiff  as  sole  libel- 
lant,  the  fact  remains  that  the  lumber  was 
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so  seized  and  subjected  to  this  claim  only 
at  the  instance  of  the  plaintiff  and  solely 
for  its  own  benefit.  There  was  evidence  that 
the  plaintiff's  agent  was  not  only  in  the  pos- 
session of  the  replevied  lumber,  but  of  the 
entire  cargo,  as  well  as  the  barge.  Whether 
it  be  regarded  as  in  possession  of  the  re- 
plevied lumber  as  owner,  or  only  as  a  bailee 
or  custodian,  it  was  under  obligation  to  pro- 
tect it  against  loss  or  injury,  and  in  taking 
it  off  the  submerged  boat  it  was  but  saving 
its  own  or  that  committed  to  it  as  a  bailee. 
Fleming  v.  Lay,  48  C.  C.  A.  748,  109  Fed. 
952,  956.  But  whatever  its  rights  against 
the  barge  and  the  remainder  of  the  cargo, 
it  could  not  have  a  salvor's  lien  against  its 
own  property  or  that  in  its  care  which  it 
was  under  legal  obligation  to  save.  Sal- 
vage is  a  reward  for  services  successfully 
rendered  in  saving  property  from  maritime 
danger  by  one  under  no  obligation  or  duty 
to  render  the  service.  The  Neptune,  1  Hagg. 
Adm.  227,  236;  Firemen's  Charitable  Asso. 
V.  Ross,  9  C.  C.  A.  70,  13  U.  S.  App.  643,  60 
Fed.  456;  The  Lydia  A.  Harvey,  84  Fed. 
1000';  Murphy  v.  The  Suliote,  5  Fed.  99: 
The  Nebraska,  21  C.  C.  A.  448,  24  U.  S. 
App.  559,  75  Fed.  698.  The  barge  upon 
which  this  lumber  was  situated  was  sunk  at 
the  bank,  and  in  such  shallow  water  that 
only  about  half  of  the  entire  cargo  of  lumber 
was  submerged.  By  the  services  of  the 
plaintiff  the  barge  was  raised,  the  lumber 
taken  off,  and  reladen  upon  another  barge 
chartered  by  the  plaintiff. 

Conceding,  for  the  purposes  of  this  case 
only,  that  the  plaintiff  was  wholly  without 
fault,  and  that  under  the  case  of  Bobo  v. 
Pat  ton  the  injury  sustained  by  the  replevied 
lumber  should  be  regarded  as  a  loss  or  de- 
struction pro  tanto,  and  allowance  made  for 
this  in  the  recovery  against  plaintiff  for 
damages  for  detention,  the  question  remains 
whether  the  subsequent  carrying  of  the  lum- 
ber to  Cairo,  and  there  enforcing  against  it 
both  a  salvage  and  towage  claim,  by  means 
of  which  the  lumber  has  passed  beyond  the 
control  of  the  plaintiff,  is  a«discharge  of  his 
liability  to  pay  the  value  of  defendant's  lum- 
ber. What  plaintiff  did  in  saving  the  de- 
fendant's lumber  from  loss  and  injury  by 
water  it  was  under  obligation  to  do  as  one  in 
possession  under  claim  to  ownership.  What 
it  did  in  carrying  it,  after  it  was  saved,  to 
Cairo,  and  there  causing  it  to  be  seized  and 
sold,  it  did  voluntarily  and  in  its  own  ex- 
clusive interest.  The  obligation  to  return 
the  replevied  lumber  or  pay  its  value  and 
damages  for  detention  has  not  become  impos- 
sible through  an  "act  of  God,  or  of  the  obli- 
gee, or  of  the  law,"  except  as  the  law  was 
put  in  force  by  the  plaintiff  for  its  own  pur- 
pose. An  obligation  which  is  excused  by  act 
of  law  is  where  a  covenant  or  condition  sub- 
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sequent,  \/hich  is  law  when  made,  becomes 
subsequently  unlawful  by  a  change  in  the 
law.  Thus,  when  property  was  conveyed  to 
be  used  for  burial  purposes,  and  such  use 
becomes  subsequently  unlawfiil,  the  forfei- 
ture is  excused.  Mahoning  County  v.  Young, 
8  C.  C.  A.  27,  16  U.  S.  App.  253,  59  Fed.  96. 
Other  illustrations  are  found  in  Doe  ea  dem, 
Angleaea  v.  Rugeley,  6  Q.  B.  107 ;  Brewster 
V.  Kitchin,  1  Ld.  Raym.  317,  321;  BHck 
Preaby.  Church  v.  New  York,  5  Cow.  538. 
We  have  not  been  referred  to  any  case  which 
ijives  sanction  to  the  claim  that  a  plaintiff 
in  replevin  may  relieve  himself  from  his  ob- 
ligation to  return  or  pay  for  property  re- 
plevied in  case  he  is  cast  in  the  suit,  when 
he,  as  in  this  case,  by  his  own  institution  of 
a  suit  in  rem  disables  himself  from  the 
duty  of  returning.  In  Washington  Ice  Co. 
V.  Webster,  68  Me.  449,  taxes  assessed 
against  the  defendant  on  the  replevied  prop- 
erty were  paid  by  the  plaintiff  voluntarily, 
no  seizure  having  been  made  to  enforce  col- 
lection. The  payment  was  disallowed  in  re- 
duction of  damages  for  detention. 

The  judgment  below  was  for  the  value  of 
the  lumber  at  the  time  it  was  taken,  with  in- 
terest. That  much  was  in  strict  accordance 
with  S  5144,  Shannon's  Code  (Tenn.)  as  con- 
strued in  Mayherry  v.  Cliff e,  7  Coldw.  117. 
The  jury  also  found,  upon  evidence,  that 
there  had  been  a  rise  in  the  value,  and  they 
accordingly  assessed  the  difference  between 
the  value  when  seized  and  the  value  at  date 
of  trial  as  damages  for  detention.  This,  too, 
is  in  accord  with  the  construction  placed  on 
the  act  by  the  case  cited  above.  But  the 
court  told  the  jury  that  they  might  miti- 
gate damages  for  detention  if  they  found 
that  this  lumber  had  been  damaged  by  the 
sinking  of  the  barge,  without  fault  of  the 
plaintiff.  The  jury  rendered  a  special  ver- 
dict in  these  words  and  figures : 


We,  the  jury,*  find  for  the  defendant: 
235,000  feet  of  cottonwood  lumber 
at  $12.00  per  thousand,  amount- 
ing to    $2,820  00 

Interest  from  January  22,  1902,  to 
date 241  11 


$3,061  11 
We  also  fix  damages  at 822  50 


Total   $3,883  61 

We  arrive  at  the  damage  in  the  following 

manner : 

117,500  feet,   at   $18.00   per   thou- 
sand   $2,115  00 

117,500  feet,   at  $13.00   per   thou- 
sand     1,527  50 


Total   $3,642  50 

Less  value  at  time  of  seizure 2.820  00 


Damage $    822  50 

It  thus  appears  from  the  verdict  that  the 
jury  found  that  one  half  of  the  lumber  seized 
had  not  been  damaged  at  all,  and  that  the 
other  half  had  sustained  a  damage  of  $5  per 
thousand,  which  reduced  the  value  of  the 
lumber  at  date  of  trial  by  $587.50,  and  this 
was  accordingly  deducted  from  the  dam- 
ages for  detention.  The  plaintiff  has  thus 
been  allowed  to  reduce  the  damages,  re- 
coverable otherwise  by  the  amount  of 
the  injury  done  the  lumber  by  the  sinking 
of  the  barge  while  it  was  in  its  possession. 
This  was  admissible  only  upon  the  theory 
that  plaintiff  was  liable  only  for  a  loss  due 
to  its  own  negligent  act.  The  plaintiff  in 
error  cannot  complain  of  this,  and  the  de- 
fendant in  error  has  not. 

In  our  view  of  the  case,  the  plaintiff  has 
obtained  a  better  rcjsult  than  it  was  entitled 
to,  and  the  judgment  must  he  affirmed. 

Petition  for  rehearing  denied. 
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John  PRESSLY,  Appt., 

V. 

STATE  of  Tennessee. 


( Tenn. , 


.) 


X..  A  ireneral  consent  In  ^rrltinv,  by  a 
mother,  that  lianor  may  be  far- 
ntshed   by    the    person   to   ^rhoni   the 


NoTB. — For  a  case  in  this  series  holding  that 
written  authority  from  parent  or  guardian  for 
selling  or  furnishing  intoxicating  liquor  to  a 
minor  must  be  special  for  each  occasion,  and 
that  a  general  permit  without  limitation  as  to 
time  or  quantity  is  void,  see  QUI  v.  State,  12 
L.  R.  A.  488. 
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vrrltingr  Is  addressed,  to  her  minor 
child,  whenever  be  may  desire  to  do  so,  will 
not  bar  a  prosecution  of  such  person  for  fur- 
nishing liquor  to  minors  without  the  parent's 
consent,  since  such  consent  would  frustrate 
the  purpose  of  the  statute. 

2.  Where  a  statute  prescribes  a  Una 
as  the  punishment  for  giving  liquor  to 
minors,  the  court  has  no  authority  to  Im- 
pose imprisonment  therefor. 

3.  The  appellate  court  may  correct  a 
jndfl^nient  which  erroneously  Imposes  im- 
prisonment in  addition  to  a  fine  for  a  stat- 
utory misdemeanor,  hy  striking  out  the  er- 
roneoos  portion  and  affirming  the  Judgment 
aa  modified. 

(March  18,  1906.) 
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TncmMMBB  SUPBBKE  COUBT. 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  CJourt    for    Putnam  CJounty 
convicting    him    of    violating    the    statute 
against  furnishing  liquor  to    minors.      Af- 
firmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  John  Tnoker  for  appellant. 
Mr.  Charlei    T.    Cates,    Jr.,    Attorney 
General,  for  the  State. 

Keil,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error  was  indicted  and 
convicted  in  the  circuit  court  of  Putnam 
county  on  a  charge  of  giving  liquors  to  a 
minor  without  the  consent  of  his  parents. 
ih.  was  thereupon  sentenced  to  pay  a  fine  of 
910  and  to  six  months'  confinement  in  the 
county  workhouse.  From  this  judgment  he 
has  appealed  and  assigned  errors. 

The  statute  under  which  he  was  indicted 
is  found  in  Shannon's  Code,  8  6786,  and 
reads  as  follows :  "It  shall  be  unlawful  for 
any  person  or  individual,  or  firm  or  corpora- 
tion, whether  engaged  or  not  in  the  manu- 
facture or  sale  of  any  spirituous  liquors, 
malt,  or  mixed  liquors,  their  employees, 
agents,  or  servants,  or  other  persons  for 
them,  knowingly  to  sell,  give,  furnish  to,  or 
procure  for,  any  person  under  the  age  of 
twenty-one  years,  any  spirituous,  vinous,  or 
malt  liquors,  or  any  mixture  thereof  with 
other  liquors  or  ingredients,  without  the 
consent  of  the  parents,  guardian,  or  person 
having  the  care  of  such  person  under  the 
age  of  twenty-one  years." 

The  punishment  is  fixed  by  .9  6789,  which 
reads  as  follows:  "Any  person  or  persons 
violating  the  provisions  of  II  6786  or  6787 
shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  fined  not  less  than  $10 
nor  more  than  $200." 

Two  objections  are  made  in  this  court. 

The  first  is  that  his  honor  erred  in  refus- 
ing to  permit  the  defendant  below  to  intro- 
duce the  following  paper  in  evidence,  exe- 
cuted by  the  mother  of  the  minor,  vie,: 

Mr  John  Pressly: — 

You  can  give  any  of  my  children  drinks 
of  whisky  or  brandy  at  any  time  you  may 
desire  to  do  so.    This  December  1,  1903. 

her 
Angelina    X    Palmer, 
mark 
Attest  J.  L.  Palmer. 

The  mother  of  the  boy  was  a  widow.  The 
child  to  whom  the  whisky  was  given  was 
only  fifteen  years  old.  The  whisky  was 
given  to  him  during  the  month  of  July, 
1904. 

There  was  no  error  in  the  action  of  the 
trial  judge  in  rejecting  this  paper.  It  was 
69  L.  R.  A. 


the  specific  purpose  of  the  statute  to  re- 
strain the  giving,  selling,  or  furnishing  in- 
toxicating beverages  to  minors^  or  procuring 
such  beverages  for  them.  An  exception  was 
permitted  in  oajse  of  the  consent  of  'the  par- 
ents,  guardian,  or  person  having  the  care  of 
such"  minor.  It  was  supposed  that  parents 
and  guardians,  and  other  persons  having 
charge  of  minors,  would  have  ooncem  for, 
and  exercise  oare  over,  the  children  com- 
mitted to  them  in  the  oourse  of  nature  or  by 
operation  of  law,  and  that  they  would  use 
discretion  in  giving  or  withholding  consent 
in  every  instance  of  a  proposed  gift  or  sale 
to  such  diild  or  children.  To  admit  the  va- 
lidity of  such  a  general  consent  as  the  paper 
above  set  out  purports  to  give  would  not 
only  violate  the  spirit  of  the  act,  but  would 
wholly  frustrate  the  purpose  which  the  leg- 
islature had  in  view;  since  a  general  con- 
sent of  this  character  would  be  tantamount 
to  a  withdrawal  of  the  child  or  children  re- 
ferred to  in  such  paper  from  the  protection 
of  the  act;  at  least,  in  favor  of  the  person  or 
persons  to  whom  such  writing  might  be  ad- 
dressed. If  such  consent  should  be  hdd 
good,  no  sound  reason  could  be  offered 
against  the  validity  of  a  writing  addressed 
"to  whom  it  may  concern,"  conferring  upon 
all  persons  who  might  choose  to  take  advan- 
tage of  it,  the  right  to  give  intoxicating 
liquors  to  the  children  of  any  parent  or 
guardian  sufficiently  heedless,  or  reckless, 
or  wicked  to  consent  to  the  debauching  of 
the  youth  under  their  charge.  The  legisla- 
ture did  not  intend  to  sanction  such  a  course 
of  conduct.  Indeed,  we  believe  that  the  leg- 
islature must  have  intended  that  a  parent 
or  guardian,  or  other  person  having  the  care 
of  a  minor,  could  give  consent  that  another 
might  give,  sell  to,  furnish  to,  or  procure 
liquors  for,  such  minor  only  in  oases  of 
emergency;  as,  for  instance,  for  medical 
purposes.  It  was  never  intended  that  a 
general  permission  should  be  given  to  enable 
minors  to  use  intoxicating  liquors  as  a 
beverage;  on  the  contrary,  authority  to  sell 
to,  give  to,  furnish  to,  or  procure  liquors 
for,  them,  is  limited  to  such  oocaaions  and 
emergencies. 

The  second  objection  raised  against  the 
judgment  of  the  court  below  is  that  EOa 
Honor  added  imprisonment  to  the  fine,  and 
that  he  had  no  legal  right  to  do  so. 

We  are  of  the  opinion  that  this  objection 
is  well  taken,  and  must  be  sustained. 

The  rule  at  common  law  is  thus  stated  by 
Mr.  Bishop:  "The  ordinary  common-law 
punishment  for  misdemeanor  is  fine  and  im- 
prisonment, or  either,  at  the  discretion  of 
the  court.  It  is  imposed  whenever  the  law 
has  not  provided  some  other  specific  penalty. 
For  example,  when  a  statute  forbids  or  com- 
mands an  act  of  a  public  nature,  but  ii 
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aUent  as  to  the  punishment,  the  common 
law  provides  fine  and  imprisonment."!  Bish- 
op, New  Crim.  Law,  I  940. 

The  foregoing  rule  is  recognized  in  several 
of  our  own  cases  [Atchison  v.  State,  13  Lea, 
275;  Wickham  v.  State,  7  Coldw.  525;  Dur- 
ham V.  State,  89  Tenn.  723,  18  S.  W.  74; 
Kittrell  y.  State,  104  Tenn.  522,  58  S.  W. 
120;  Thompson  v.  State,  105  Tenn.  177,  51 
L.  R.  A.  883,  80  Am.  St.  Rep.  875,  58  S.  W. 
213),  the  fine  being  assessed  by  the  court  if 
$50  or  under,  and  by  the  jury  if  over  $50 
(Shannon's  Code,-  8  7212) ;  and  the  im- 
prisonment to  be  fixed  by  the  court  (Shan- 
non's Code,  §  7202).  The  Code  further  pro- 
vides that  when  the  performance  of  any  act 
is  prohibited  by  statute,  and  no  penalty  for 
the  violation  of  such  statute  is  imposed,  the 
doing  of  such  act  is  a  misdemeanor.  Shan- 
non's Code,  §  6437.  See  also  Rohinson  v. 
State,  2  Coldw.  181;  State  v.  Keeton,  9 
Baxt.  559. 

It  has  been  held,  however,  that  where  the 
statute  which  creates  an  offense  does  not 


make  it  indictable,  but  prescribes  a  penalty, 
the  specific  remedy  given,  the  penalty,  ex- 
eludes  the  resort  to  an  indictment.  State 
V.  Maze,  6  Humph.  17;  State  v.  Lorry,  7 
Baxt.  95,  32  Am.  Rep.  555;  State  v.  Manz, 
6  Coldw.  557.  It  would  seem  to  be  true, 
also,  that  where  the  statute  creates  an  of- 
fense, and  prescribes  a  special  form  oi 
punishment,  this  would  exclude  any  other 
different  or  additional  punishment. 

Such  is  the  present  case.  The  statute  does 
not  impose  imprisonment,  but  declares  that 
the  punishment  shall  be  a  fine  of  not  less 
than  $10  nor  more  than  $200. 

We  are  of  opinion,  therefore,  that  His 
Honor  erred  in  imposing  the  imprisonment. 
This  court,  however,  has  power  to  modify 
the  judgment  by  striking  out  the  imprison- 
ment and  then  affirming  it  as  modified. 
OHffin  V.  State,  109  Tenn.  17,  70  S.  W.  61. 
This  course  will  be  pursued,  and  the  judg- 
ment will  he  remanded  to  he  executed  as 
modified. 
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STEAM  DREDGE  NO.  1. 

MORRIS  ft  CUMMINGS  DREDGING  COM- 
PANY, Claimant,  Appt., 

V. 

William  NELSON. 
(184  Fed.  161.) 

!•  A  ffovemment  Inapeefor  frlioae  Auty 
it  la  to  ace  that  vroric  la  properly 
done  by  a  dredve  employed  on  a  govern- 
ment contract  is  entitled  to  protection  from 
negligent  acts  of  those  In  charge  of  It,  when 
upon  It,  even  in  the  interrals  when  there  is 
no  occasion  for  him  to  be  actually  engaged  In 
any  immediate  active  doty. 

S.  The  mere  act  of  one  rlvhtfnlly  on 
hoard  a  ▼eaael,  of  leanlav  avalnat,  or 
wholly  aitlinv  vpon,  a  hitt  around 
which  mns  a  line  used  in  shifting  the  posi- 
tion of  the  Tessel,  Is  not  negligence  on  his 
part. 

S.  Ifevllcrently  alttinv  within  the  bivht 
of  a  hawaer  which  is  snhject  to  strain  will 
hring  one  within  the  admiralty  rale  of  ap- 
portionment of  damages  in  case  both  parties 
are  In  fault,  where,  by  reason  of  the  negli- 
gence of  the  Tessel,  the  strain  is  put  upon  the 
line  in  such  a  way  that  the  bitt  around 
which  it  runs  gives  way  and  he  is  thrown 
overboard  l^  the  sweeping  forward  of  the 
line. 


NoTB. — ^As  to  doctrine  of  last  clear  chance, 
•ee  also.  In  this  series,  Bogan  t.  Carolina  C.  B. 
Co.  66  L.  R.  A  418,  and  note,  and  the  later  case 
of  Harrington  t.  Los  Angeles  B.  Co.  68  L.  B.  A. 
288. 
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4.  No  peculiar  r«le  which  can  he  Ae- 
dvced  from  the  d€M*trinc  of  laat  clear 
chance,  as  originated  in  Davies  v.  Mann, 
can  be  applied  in  an  admiralty  case. 

5.  To  make  applicable  the  doctrine  of 
laat  clear  chance,  it  must  clearly  appear 
that  tlie  negligence  of  one  person  was  subse- 
qnent  to  that  of  the  other. 

(December  22,  1904.) 

APPEAL  by  claimant  from  a  decree  in  ad- 
miralty of  the  District  Court  of  the 
United  States  for  the  District  of  Maine, 
holding  Steam  Dredge  No.  1  liable  for  in- 
juries alleged  to  have  been  negligently  in- 
flicted upon  libellant.    Reversed, 

The  facte  are  stated  in  the  opinion. 

Argued  before  Oolt  and  Putnam,  Circuit 
Judges,  and  Aldrioh,  District  Judge. 

Messrs,  George  E.  Bird  and  William 
M.  Bradley,  for  appellant: 

The  burden  of  proof  is  upon  the  libellant, 
and  such  burden  must  be  sustained  by  evi- 
dence sufficiently  clear,  distinct,  and  pre- 
ponderating to  enable  the  court  to  find  the 
fact  without  reeort  to  conjecture  or  sur- 
mises. 

The  Baron  Innerdale,  93  Fed.  492. 

Libellant — a  man  of  thirty-two  years'  ex- 
perience in  maritime  matters— brought  this 
misfortune  upon  himself  by  taking  a  posi- 
tion of  known  danger,  within  the  bight  of  a 
rope  which  he  knew  was  to  be  subjected  to 
strain. 

The  libel  should  have  been  dismissed. 
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Dec, 


The  Burgundia,  29  Fed.  464;  TJie  Lydia 
M.  Deering,  97  Fed.  971;  Elder  Dempster 
Shipping  Co,  ▼.  Pouppirt,  60  C.  C.  A.  500, 
125  Fed.  732;  Maryland  use  of  Dotnhroska 
T.  WestoU,  106  Fed.  233;  The  Samuel  8. 
Thorpe,  99  Fed.  108. 

The  burden  of  showing  freedom  from  fault 
was  on  libellant. 

The  Great  Bepuhlio  {Thompson  v.  The 
Great  Republic)  23  Wall.  34,  23  L.  ed.  59; 
The  Lion^  1  Sprague,  44,  Fed.  Gas.  No. 
8,379;  The  Louishurg,  21  C.  C.  A.  424,  33 
U.  S.  App.  543,  75  Fed.  424;  Merchants'  d 
M,  Transp.  Co.  v.  Hopkins,  48  C.  C.  A.  128, 
108  Fed.  890;  The  Chattahoochee,  21  C.  C. 
A.  162,  33  U.  S.  App.  510,  74  Fed.  903;  The 
H.  F.  Dimock,  23  C.  C.  A.  123,  33  U.  S.  App. 
647,  77  Fed.  230;  The  Carbonero,  45  C.  C. 
A.  314,  106  Fed.  335;  The  Clara  {Shepherd 
V.  The  Clara)  102  U.  S,  203,  26  L.  ed.  146; 
The  Nereus,  23  Fed.  448. 

A  case  brought  in  the  admiralty  for  the 
recovery  of  damages  for  personal  injuries  is 
treated  as  if  one  of  oollision  between  two 
vessels. 

The  Max  Morris  {The  Maw  Morris  v. 
Curry)  137  U.  S.  1,  34  L.  ed.  686,  11  Sup. 
Ct.  Rep.  29, 

In  case  the  dredge  should  be  foimd  in 
fault,  the  damages  should  be  divided,  by 
reason  of  fault  and  want  of  care  on  the  part 
of  libellant. 

The  Joseph  Stiokney,  31  Fed.  166;  The 
Truro,  31  Fed.  158;  The  Nautique,  44  Fed. 
899;  Union  loe  Co,  v.  Crowell,  5  C.  C.  A. 
49,  5  U.  8.  App.  270,  56  Fed.  87 ;  The  Haver- 
ton,  31  Fed.  566;  Ixme  v^  The  A.  Denike,  3 
Cliff.  117,  Fed.  Cas.  No.  8,045. 

The  same  rule,  not  only  of  damages,  but 
as  to  fault  or  blame  or  error,  is  to  be  ap- 
plied in  cases  brought  for  the  recovery  of 
damages  for  personal  injuries  as  is  applied 
in  cases  of  collision. 

Atlee  V.  Northtoestem  Packet  Co.  21 
Wall.  389,  22  L.  ed.  619;  The  Maw  Morris 
{The  Maw  Morris  v.  Curry)  137  U.  S.  1,  34 
L.  ed.  586,  11  Sup.  Ct.  Rep.  29;  Workman 
V.  New  York,  179  U.  S.  587,  46  L.  ed.  330, 
21  Sup.  Ct.  Rep.  212. 

Davies  v.  Mann,  10  Mees.  ft  W.  646,  has 
not  been  recognized  by  the  admiralty  courts 
of  this  country. 

It  is  impossible,  with  any  degree  of  secur- 
ity, to  reason  from  the  doctrines  of  the  mere 
municipal  code,  in  relation  to  purely  home 
pursuits,  to  those  more  enlarged  principles 
which  guide  and  control  the  administration 
of  the  maritime  law. 

Heed  v.  Canfield,  1  Sumn.  195,  Fed.  Cas. 
No.  11.641;  The  Max  Morris  {The  Max  Mor- 
ris V.  Curry)  137  U.  S.  1,  34  L.  ed.  586,  11 
Sup.  Ct.  Rep.  29 ;  Waring  v.  Clarke,  6  How. 
441,  12  L.  ed.  226;  McCord  v.  The  Tiber,  6 
60  L,  R.  A. 


Biss.  409,  Fed.  Cas.  No.  8,715;  Greenwood 
V.  Westport,  63  Conn.  587,  60  Fed.  560. 

The  common-law  rule  of  contributory  neg- 
ligence is  unknown  to  the  maritime  law,  ad- 
ministered in  courts  of  admiralty  jurisdic- 
tion. 

Pollock,  Torts,  6th  ed.  p.  458 ;  Wm.  John- 
son d  Co,  V.  Johansen,  30  C.  C.  A.  675,  58 
U.  S.  App.  104,  86  Fed.  888;  Workman  v. 
New  York,  179  U.  S.  552,  45  L.  ed.  314,  21 
Sup.  Ct.  Rep.  212;  The  Daylesford,  30  Fed. 
633. 

The  rule  of  Davies  v.  Mann,  10  Mees.  ft 
\\\  546,  is  a  qualiUcation  of  the  rule  of 
contributory  negligence,  and  is  of  recent 
growth. 

Grand  Trunk  R,  Co,  v.  Ives,  144  U.  S. 
429,  36  L.  ed.  493,  12  Sup.  Ct.  Rep.  679. 

In  all  cases  in  admiralty  where  there  is 
mutual  fault  (presenting  facts  under  which 
the  old  rule  of  contributory  negligence  ap- 
plied ) ,  the  admiralty  courts  divide  the  dam- 
ages. 

Western  Ins,  Co.  v.  The  Goody  Friends,  1 
Bond,  459,  Fed.  Cas.  No.  17,436;  The  Glover, 
1  Low  Dec.  342,  Fed.  Cas.  No.  2,908;  The 
Maroia  Tribou,  2  Sprague,  17,  Fed.  Cas.  No. 
9,062;  O'Neil  v.  Sears,  2  Sprague,  62,  Fed. 
Cas.  No.  10,530;  The  Maud  Webster,  Has- 
kell, 325,  Fed.  Cas.  No.  9,303;  The  Mary 
Ann,  11  Fed.  336;  MoWilliams  v.  The  Vim, 
12  Fed.  906;  The  City  of  Merida,  24  Fed. 
229;  The  Westerland,  24  Fed.  703;  The  Ma- 
rion, 56  Fed.  271;  The  Passaic,  76  Fed. 
460;  The  City  of  Norwalk,  46  C.  C.  A.  63, 
106  Fed.  982;  The  Senator  D,  C,  Chase,  47 
C.  C.  A.  240,  108  Fed.  IIO;  The  Arthur,  108 
Fed.  557;  The  William  E.  Ferguson,  108 
Fed.  973;  The  Devonian,  110  Fed.  588;  The 
James  D,  Leary,  MO  Fed.  685;  The  Annex 
No,  5,  117  Fed.  754;  Hall  v.  Chisholm,  56 
C.  C.  A.  31,  117  Fed.  807;  The  De  Veaux 
Potvell,  120  Fed.  622;  The  Caldy,  123  Fed. 
802;  The  Catharine  v.  Dickinson,  17  How. 
170,  15  L,  ed.  233;  Rogers  v.  The  St. 
Charles,  19  How.  108,  15  L.  ed.  563;  Gush- 
ing V.  The  John  Fraser  { The  James  Gray  v. 
The  John  Fraser)  21  How.  184,  16  L.  ed. 
106;  Chamberlain  v.  Ward,  21  How.  648,  16 
L.  ed.  211 ;  Nelson  v.  Leland,  22  How.  55,  16 
L.  ed.  272;  The  Gray  Eagle  {Pfister  v. 
Greening)  9  Wall.  605,  19  L.  ed.  741;  The 
Ariadne  {Pentz  v.  The  Ariadne)  13  Wall. 
475,  20  L.  ed.  542;  The  Continental  {New 
Haven  Steam  Transp,  Co,  v.  The  Continen- 
tal) 14  Wall.  345,  20  L.  ed.  801 ;  T)ie  Sunny- 
sids  {Miner  v.  The  Sunny  side)  91  U.  S.  208, 
23  L.  ed.  302;  The  Stephen  Morgan  {The 
Stephen  Morgan  v.  Good)  94  U.  S.  599,  24 
L.  ed.  266;  The  Connecticut,  103  U.  S.  710, 
26  L.  ed.  467;  The  Albert  Dumois,  177  U. 
S.  240,  44  L.  ed.  751,  20  Sup.  Ct.  Rep.  595; 
The  Ottoman,  20  C.  C.  A.  214,  33  U.  8.  App. 
443,  74  Fed.  316;  The  Louisburg,  21  C.  C. 
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A.  424,  33  U.  8.  App.  543,  75  Fed.  424;  Th^ 
Netchurgh,  124  Fed.  954;  The  Rahhoni,  53 
Fed.  952;  The  Parthian,  5  C.  C.  A.  171,  5 
U.  S.  App.  314,  55  Fed.  426;  The  Mabel 
Comeaux,  24  Fed.  490;  The  James  M, 
Thompson,  12  Fed.  189;  The  Pegaaua,  22 
filatchf.  7,  19  Fed.  46;  The  David  Dowa,  16 
Fed.  160;  The  Pennsylvania  {The  Pennsyl- 
vania ▼.  Troop)  19  Wall.  136,  22  L.  ed.  151, 
1  Conkling  U.  S.  Adm.  373;  Ladd  v.  Foster, 
31  Fed.  827;  The  Grace  Girdler  (Lockwood 
▼.  The  Grace  Girdler)  7  Wall.  203,  19  L.  ed. 
116;  Memphis  d  St.  L.  Packet  Co.  v.  H,  C, 
Yaeger  Transp.  Co.  3  McCrary,  259,  10  Fed. 
395;  The  Monticello,  15  Fed.  474;  The  Col- 
umbia, 27  Fed.  238;  The  Roman,  12  Fed. 
219;  Connolly  y.  Ross,  11  Fed.  342;  The 
Richmond,  12  C.  C.  A.  1,  26  U.  S.  App.  183, 
63  Fed.  1020;  The  Anerly,  58  Fed.  794;  The 
Marion,  66  Fed.  271;  Fristad  v.  The  Pre- 
mier, 51  Fed.  766;  The  John  Henry,  3  Ware, 
264,  Fed.  Cas.  No.  7,350. 

Messrs.  WlUlam  H.  Itooaey  and  Ben- 
jamin Thompion,  for  appellee: 

The  dredge  owed  libellant  the  duty  of 
prosecuting  its  work  with  reasonable  skill, 
eare,  and  prudence  to  provide  for  his  safety. 

The  Calista  Howes,  14  Fed.  493;  The  City 
of  Naples,  16  C.  C.  A.  421,  32  U.  S.  App. 
613,  69  Fed.  794;  Low  ▼.  Grand  Trunk  R. 
Co.  72  Me.  313,  24  Am.  Rep.  331 ;  Gerrity  t. 
The  Kate  Cann,  2  Fed.  246. 

He  had  a  right  to  aseume  that  the  crew 
would  properly  perform  their  duties,  and,  if 
they  were  going  to  do  anything  out  of  the 
ordinary  course,  or  subject  the  bitt  to  any 
unusual  strain,  that  they  would  give  him 
notice. 

The  Calista  Hawes,  14  Fed.  493. 

In  the  common- law  courts,  contributory 
negligence  which  will  defeat  the  plaintiff's 
right  of  recovery  must  be  a  concurring  neg- 
ligence. 

Gilbert  y.  Erie  R.  Co.  38  C.  C.  A.  408, 
97  Fed.  747;  Inland  d  Seaboard  Coasting 
Co.  V.  Tolson,  139  U.  S.  551,  35  L.  ed.  270,  11 
Sup.  Ct.  Rep.  653 ;  Tumbull  v.  New  Orleans 
d  C.  R.  Co.  57  C.  C.  A.  151,  120  Fed.  783. 

Where  the  negligence  is  concurrent,  or 
both  parties  are  at  fault,  courts  of  admi- 
ralty will  apportion  the  damages,  or  give 
or  withhold  them,  in  the  exercise  of  a  sound 
discretion,  according  to  principles  of  equity 
and  justice,  considering  all  the  circum- 
stances of  the  case. 

Olson  Y.  Flavel,  34  Fed.  477 ;  Anderson  v. 
The  Ashebrooke,  44  Fed.  124 ;  The  Max  Mor- 
ris, 24  Fed.  860,  Affirmed  in  137  U.  S.  1,  34 
L.  ed.  586,  11  Sup.  Ct.  Rep.  29;  Heil  v. 
Glanding,  42  Pa.  493,  82  Am.  Dec.  537; 
Cayzer  v.  Carron  Co.  L.  R.  9  App.  Cas.  873 ; 
The  Nereus,  23  Fed.  448;  The  E.  A.  Packer, 
20  Fed.  327;  McCord  v.  The  Tiber,  6  Biss. 
409,  Fed.  Cas.  No.  8,715. 
60  L.  R.  A. 


On  petition  for  rehearing. 

The  district  judge,  in  reaching  his  con- 
clusions upon  the  question  of  contributory 
negligence,  did  not  rely  upon  Davies  ▼. 
Mann. 

Among  the  authorities  which  were  before 
the  district  court,  and  upon  which  it  relied, 
was  Cayzer  v.  Carron  Co.  L.  R.  9  App.  Das. 
873,  in  which  it  was  held  that,  even  assimi- 
ing  that  the  Clan  Sinclair  had  transgressed 
the  rule,  yet  such  transgression  was  not  the 
cause  of  the  collision;  that  ordinary  care  on 
the  part  of  the  Margaret  would  have  enabled 
her  to  avoid  the  collision,  and  that  she  alone 
was  to  blame. 

Cayzer  v.  Carron  Co.  L.  R.  9  App.  Cas. 
873;  The  Nereus,  23  Fed.  448;  The  Pennr 
land,  23  Fed.  551;  The  BHtannia,  34  Fed. 
546;  The  Titan,  44  Fed.  510;  The  Susque- 
hanna, 35  Fed.  320. 

Persons  having  business  on  board  of  a  ves- 
sel do  not  commit  a  negligent  act  by  per- 
mitting themselves  to  be  in  the  bight  of  a 
line,  especially  when  their  duties  require 
them  to  be  there. 

The  Calista  Hawes,  14  Fed.  493. 


Circuit    Judge,    delivered   the 
opinion  of  the  court: 

This  was  a  libel  brought  in  the  district 
court  for  the  district  of  Maine  against 
Steam  Dredge  No.  1,  a  vessel  engaged  in 
dredging,  under  a  contract  with  the  United 
States,  in  Cape  Porpoise  harbor,  in  the  dis- 
trict of  Maine,  for  injuries  to  William  Nel- 
son, on  the  4th  day  of  September,  1900. 
The  substance  of  the  allegations  of  the  libel 
is  that  at  the  time  of  the  injury  Nelson  was 
employed  by  the  United  States,  aboard  the 
dredge,  as  an  assistant  inspector  in  regard 
to  improvements  then  being  made  at  Cape 
Porpoise  harbor;  that,  as  part  of  his  duties, 
it  was  necessary  for  him  to  observe  whether 
the  work  was  being  executed  in  accordance 
with  the  plans  and  specifications,  and,  as 
incidental  thereto,  to  note  the  shifting  of 
the  position  of  the  dredge  from  time  to 
time;  that  about  4  o'clock  on  the  afternoon 
of  the  day  in  question,  he  was  sitting  on  a 
double  bitt  for  the  purpose  of  observing  a 
change  then  being  made;  that  the  quarter 
line  used  in  moving  the  dredge  came  in  over 
the  port  quarter,  was  carried  around  the 
forward  part  of  the  double  bitt  on  which  he 
was  sitting,  and  then  inboard  to  a  steam 
gypsy;  that  while  the  location  of  the  dredge 
was  thus  being  changed,  either  by  reason  of 
the  heavy  strain  put  on  the  quarter  line  by 
the  use  of  the  steam  gypsy,  or  by  reason  of 
the  insecure  condition  or  the  insufficiency  of 
the  bitt,  the  bitt  suddenly  broke  off  at  the 
deck,  thereby  causing  the  line  to  sweep  over 
the  front  side  of  the  deck,  striking  Nelson- 
and  throwing  him  into  a  scow  alongside; 
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that  the  injury  was  caused  wholly  by  the 
negligence  of  the  crew  of  the  barge  in  sub- 
jecting the  quarter  line  to  an  improper 
strain,  and  by  reason  of  the  weak  and  inse- 
cure condition  of  the  bitt;  and  that  it  was 
without  negligence  on  the  part  of  Nelson. 
We  will  refer  again  to  such  of  these  allega- 
tions as  are  disputed  and  also  are  material. 

The  barge,  while  at  work,  was  held  in  po- 
sition by  spuds  in  the  usual  way;  the  out- 
board end  of  the  quarter  line  which  was 
used  in  moving  her  run  out  to  an  anchor,  or 
some  other  permanent  object,  and  it  was 
kept  taut  to  assist  in  holding  the  barge  in 
position.  The  barge  was  moved  by  the  use 
of  this  and  other  lines.  The  inboard  end  of 
the  quarter  line  was  run  over  a  gypsy  head, 
operated  by  a  steam  engine  of  considerable 
power.  Before  putting  the  gypsy  head  in 
gear,  it  was  customary  to  raise  the  spuds, 
so  that  the  dredge  could  be  moved  with  the 
assistance  of  the  engine.  On  this  occasion 
the  engine  was  started  before  the  spuds  were 
raised,  with  the  gypsy  head  in  gear,  and  the 
result  was  that  the  bitt  broke  off,  as  stated 
in  the  libel. 

The  answer  alleges  that  the  claimant  of 
the  dredge  is  ignorant  for  what  purpose 
Nelson  was  sitting  on  the  bitt.  It  denies  it 
was  necessary  for  him  to  sit  there  in  the 
discharge  of  his  duties.  It  denies  that  the 
injury  was  caused  by  the  negligence  of  the 
crew  in  subjecting  the  quarter  line  to  an 
improper  strain,  or  by  the  weak  and  inse- 
cure condition  of  the  bitt.  It  allies  that 
Nelson  was,  at  the  crucial  time,  in  a  sitting 
position  on  the  bitt,  facing  forward,  with 
his  feet  and  legs  on  the  forward  side  of  the 
bitt,  and  within  the  bight  of  the  quarter 
line.  Also,  that  the  breaking  of  the  bitt  and 
the  consequent  injury  of  the  libellant  were 
not  caused  by  the  negligence  of  any  officer 
or  any  of  the  crew  of  the  dredge,  or  of  the 
owners  thereof,  but  wholly  by  the  negligence 
of  the  libellant  in  assuming  an  unnecessary 
position  on  the  dredge,  and  that  he,  as  a 
man  of  long  experience  as  a  sailor  and  in- 
spector, knew  the  dangers. 

It  is  not  questioned  that  the  bitt  gave 
away,  and  that  the  cause  of  its  giving  away 
was  the  starting  of  the  engine  while  the 
gypsy  was  in  gear,  and  before  the  spuds 
were  raised.  Much  of  the  evidence  and 
many  of  the  contentions  of  the  parties  relate 
to  one  Oiribtianscn,  one  of  the  crew  of  the 
dredge,  whose  duty  it  was  to  take  charge  of 
the  raising  the  spuds  and  to  superintend 
the  lines.  The  dredge  claims  that  <he  was 
ignorant  that  the  gypsy  was  in  gear  when 
the  signal  for  moving  was  given,  and  also 
ignorant  of  the  position  of  Nelson  on  the 
bitt.  But  the  work  was  in  open  daylight, 
under  circumstances  where  there  was  no  dif- 
ficulty in  perceiving  and  understanding  all 
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the  conditions  in  question;  so  that  the  issue 
cannot  be  cut  down  to  a  mere  contention  as 
to  the  personal  negligence  of  any  single 
member  of  the  crew.  The  case,  in  this  par- 
ticular, comes  within  the  well-known  pre- 
sumptions which  were  applied  by  us  in  Burr 
v.  Knickerbocker  Steam  Towage  Co.  65  G. 
C.  A.  554,  132  Fed.  248.  Likewise  we  pass 
by,  as  not  of  substantial  importance,  all 
criticisms  arising  from  any  suggestion  that 
Nelson,  at  or  about  the  time  of  the  injury, 
was  not  actually  engaged  in  his  duties  as 
inspector.  Such  duties  required  him  to  be 
quite  constantly  aboard  the  barge,  and  to 
pass  from  time  to  time,  in  his  discretion, 
from  one  part  of  her  deck  to  another.  Of 
course,  there  would  be  intervals  when  there 
would  be  no  occasion  for  him  to  be  actually 
engaged  in  any  immediate  active  duty;  but 
his  presence  aboard  and  about  such  parts  of 
the  deck  as  he  might  reasonably  select,  even 
at  those  times,  was  proper,  and  entitled  him 
to  protection.  The  law  does  not  apply  to  this 
so  fine  a  rule  as  to  be  impracticable. 

Neither  can  it  be  said  that  the  mere  act 
of  leaning  against  the  bitt,  or  wholly  sitting 
on  it,  was  one  of  negligence.  There  is  r  . 
evidence  in  the  record  that  there  was  any 
reason,  arising  either  from  the  condition  of 
this  particular  vessel,  or  from  the  custom- 
ary course  of  events  with  reference  to  hap- 
penings in  connection  with  bitts  and  lines, 
which  would  reasonably  create  any  appre- 
hension that,  in  case  of  an  unusual  strain, 
this  bitt  would  give  way  instead  of  the  line, 
it  is  common  knowledge  that  it  is  custom- 
ary to  lean  against  or  sit  on  the  windlass 
or  the  bitt  or  the  rail  of  a  vessel;  and  yet 
each,  especially  the  rail,  under  some  circum- 
stances, is  subject  to  its  own  peculiar  con- 
tingencies. In  fact,  it  is  difficult  to  say 
what  part  of  a  vessel  is  not  at  times  so 
subjected;  and  yet  it  remains  to-be  shown 
that  a  passenger,  or  other  person  rightfully 
aboard  a  vessel,  performing  duties  thereon, 
is  not  entitled  to  be  protected  in  any  of 
these  particular  positions.  For  one,  how- 
ever, to  take  a  position  in  the  bight  of  a 
line,  subject  to  a  strain,  is  another  matter: 
and  to  do  this  may  well  subject  him  to  criti- 
cism as  guilty  of  negligence  if  injury  re- 
sults to  him. 

The  facts,  as  understood  by  the  learned 
judge  of  the  district  court,  are  so  fully  de- 
tailed in  his  opinion  that  we  need  not  touch 
on  them  further,  except  to  a  very  limited  ex- 
tent. We  have  stated  those  parts  of  the  case 
where  there  are  questions  of  mixed  law  and 
fact,  or  where  the  topics  are  so  far  within 
the  common  knowledge  that  we  could  appre- 
hend them  clearly.  As  to  the  substantial 
questions  of  mere  fact, — ^that  is,  as  to  negli- 
gence on  the  part  of  the  libellant.  so  far  as 
that  is  affected  by  the  daim  that  he  was 
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within  the  bight  of  the  quarter  line, — and 
as  to  the  n^ligence  of  those  whose  duty  it 
was  to  attend  to  the  movements  of  the  barge 
with  reference  to  the  strain  put  on  the  bitt 
and  its  giving  way,  the  proofs  are  contra- 
dictory, and,  moreover,  not  entirely  clear. 
The  learned  judge  of  the  district  court 
found  that  those  who  were  at  the  time  man- 
aging the  barge  were  guilty  of  negligence 
as  a  matter  of  fact,  and  the  effect  of  his 
other  finding  is  that  the  libellant  had  so 
placed  himself  within  the  bight  of  the  line 
that  he,  also,  was  guilty  of  negligence.  He 
also  held  that  the  n^ligence  of  those  who 
were  maneuvering  the  barge  supervened,  so 
that,  consequently,  damages  could  not  be  di- 
vided. We  have  carefully  examined  the  rec- 
ord, and,  while  there  are  unquestionably 
serious  doubts  on  all  the  mere  questions  of 
fact, —  whether  the  libellant,  and  also 
whether  those  in  charge  of  the  barge,  were 
each  guilty  of  n^ligence, — ^yet,  under  the 
circumstances  stated,  we  cannot  determine 
that  any  conclusion  we  might  reach,  differ- 
ent from  those  reached  by  the  district  court, 
would  be  more  satisfactory  to  ourselves,  or 
better  supported  by  the  record. 

The  allegations  of  the  libel,  in  that  it 
says  that  the  sudden  breaking  of  the  bitt 
caused  the  quarter  line  "to  sweep  over  the 
port  side  of  said  deck  with  tremendous 
force,  striking  the  libellant,  and  throwing 
him"  into  the  scow,  gives  strong  support  to 
the  proposition  that  the  libellant  was  within 
the  bight  of  the  line,  although  it  does  not 
necessarily  lead  to  that  conclusion.  On  the 
other  hand,  the  proof  8  in  the  record  that  the 
construction  of  the  parts  of  the  barge  in- 
volved were  of  an  improved  character,  and 
the  common  knowledge  that  the  bitt  would 
reasonably  have  been  expected  to  bear  even 
the  strain  which  was  improperly  put  on  it, 
leaves  an  impression  that  the  injury  to  the 
libellant  was  not  a  consequence  for  which 
the  barge,  within  the  contemplation  of  the 
law,  could  be  held  responsible  merely  be- 
cause the  gypsy  was  put  or  left  in  gear  un- 
seasonably. Yet,  in  this  case,  the  bitt  con- 
sisted of  a  bedplate  of  nearly  5  feet  in 
length,  and  of  good  width  and  thickness. 
The  length  of  the  bedplate  was  in  line  with 
the  keel  of  the  barge.  From  this  bedplate 
came  up  two  uprights,  also  in  line  with 
the  keel  of  the  vessel,  and  braced  by  a  heavy 
cross-bar  extending  from  one  upright  to  the 
other.  The  line  was  run  around  the  up- 
right which  was  nearer  the  gypsy,  so  it  failed 
to  receive  the  support  of  both  uprights, 
braced  as  they  were  by  the  cross-bar  which 
we  have  described.  The  upright  around 
which  the  line  was  run  gave  way  at  its 
base.  To  the  common  comprehension  this 
would  not  have  occurred;  and,  in  lieu 
thereof,  the  line  would  have  given  way, 
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if  it  had  been  run  in  such  away  as  to 
receive  the  support  of  both  uprights  of  the 
double  bitt,  braced  as  they  were  by  the 
cross-bar  which  we  have  described.  Also 
other  elements  suggest  themselves  which 
might  well  have  been  considered  by  the  dis- 
trict court,  but  which  are  not  clearly  solved 
by  the  record;  as,  for  example,  the  reason- 
able probability  that  the  power  of  the  en- 
gine of  the  barge  was  so  great,  and  its  ac- 
tion was  so  sudden,  and  the  quarter  line  it- 
self so  unyielding,  that,  whatever  might  be 
the  reasonable  apprehension  ordinarily,  the 
reasonable  apprehension  in  this  particu- 
lar case  must  have  been  that,  where  only  a 
single  upright  was  availed  of,  as  was  the 
fact,  the  bitt  would  probably  give  way  if 
anything  gave  way.  However  all  these  things 
may  have  been,  we  cannot,  as  we  have  al- 
ready said,  satisfy  ourselves  that,  if  we 
should  reverse  the  conclusions  of  the  dis- 
trict court  on  these  mere  questions  of  fact, 
we  should  reach  any  new  conclusions  which 
could  be  better  supported  than  those  of  that 
court. 

It  may  be  said  that  the  district  court  did 
not  positively  find  that  the  libellant  was 
guilty  of  n^ligence  in  placing  himself  in  the 
bight  of  the  quarter  line.  It  said  that,  in  lean- 
ing upon  an  object  within  the  bight  of  a 
rope,  he  assumed  a  position  of  some  danger; 
that  "as  a  reasonable  man,  he  must  have 
known  that  in  placing  himself  in  such  a  po- 
sition he  took  some  chances;"  and  that  he 
must  be  charged  with  the  knowledge  of  the 
ordinary  risk  incident  thereto.  The  court  also 
observed  that  it  must  be  remembered  that  the 
libellant  was  not  aware  that  the  gypsy  was 
in  gear,  and  that  the  hawser  would  be  sub- 
jected to  the  strain  to  which  it  was  exposed 
as  a  consequence  thereof;  and  that,  there- 
fore, this  was  a  risk  of  which  he  had  no 
knowledge,  and  which  he  cannot  be  held  in 
law  to  have  assumed.  The  court  also  adds 
later:  "It  is  true  that  the  libellant  was 
guilty  of  some  negligence  in  sitting  within 
the  bight  of  the  hawser."  Notwithstanding 
the  libellant  was  entitled  to  exercise  a  lib- 
eral discretion  as  to  what  parts  of  the  barge 
he  would  visit,  as  we  have  already  explained, 
yet  certainly  he  could  have  had  no  occasion 
to  put  himself  within  the  bight  of  the  quar- 
ter line;  so  that,  taking  all  in  all,  the  ob- 
servations of  the  district  court  must  be  held 
to  amount  to  a  finding  that  Nelson  was 
guilty  of  negligence  in  this  respect.  That 
this  negligence  was  specially  contributory 
follows  from  the  allegation  of  the  libel  that 
Nelson  was  struck  and  thrown  by  the  quar- 
ter line.  That  it  was  of  a  lesser  degree  than 
the  negligence  of  the  barge,  if  it  was  such, 
it  is  settled  cannot  be  taken  accoimt  of  in 
admiralty,  unless  the  ratio  was  so  over- 
whelming as  to  render  his  negligence  trivial. 
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The  district  court  does  not  find  such  to  be 
the  fact,  nor  are  we  impressed  that  it  was. 

The  refusal  to  apportion  the  damages^  and 
the  assessment  of  the  whole  on  the  dredge, 
are  sought  to  be  justified  on  the  strength  of 
the  line  of  cases  represented  by  Davies  v. 
Mann,  10  Mees.  &  W.  54G,  decided  in  1842. 
As  we  have  said,  we  must  adopt  the  findings 
of  the  district  court  on  questions  of  mere 
fact.  They  show  that  it  was  the  duty  of  the 
dredge,  in  providing  for  the  safety  of  all 
concerned,  to  take  care  that  when  the  steam 
was  to  be  given  the  engine,  the  spuds 
should  be  raised  before  the  gypsy  was  put 
in  gear,  and  that  the  managers  of  the  dredge 
committed  this  duty  to  Christiansen.  The 
findings,  also  show  that  if  he  had  properly 
attended  to  that  duty,  he  would  have 
thrown  the  gypsy  out  of  gear,  and  would 
have  seen  to  it  that  it  was  kept  out  of  gear 
until  the  spuds  were  raised.  While  the  find- 
ings were  that  Christiansen  knew  that  Nel- 
son  was  in  a  negligent  position,  it  does  not 
appear  that  he  knew  that  the  gypsy  was  in 
gear,  or  how  it  happened  to  be  in  gear.  The 
presumption  is  that  it  was  through  Chris- 
tiansen's fault  that  it  was  in  gear,  but  there 
is  no  presumption  that  he  had  in  mind,  at 
the  time  the  whistle  sounded,  that  such  was 
the  fact.  In  other  words  whatever  negli- 
gence Christiansen  was  charged  with,  he 
was  not  charged  with  having  allowed  the  en- 
gine to  be  started  with  a  present  apprecia- 
tion of  both  facts, — ^that  Nelson  was  sitting 
on  the  bitt  and  that  the  gypsy  was  in  gear, 
if  he  had  had  both  facts  present  in  his  mind, 
his  conduct  in  allowing  the  whistle  to  be 
blown  while  the  gypsy  was  in  gear  might 
have  been  so  reckless  or  perverse  that  it 
might  well  be  said  to  have  been  the  sole 
proximate  cause  of  the  injury  which  re- 
sulted. But,  for  various  reasons,  Davies  v. 
Mann  cannot  be  held  to  apply. 

Davies  v.  Mann  must  be  taken  in  connec- 
tion with  Butter  field  v.  Forrester,  11  Eiast, 
60,  decided  *in  1809,  and  Tuff  v.  Warmany  5 
C.  B.  N.  8.  573,  decided  in  1858.  Of  the 
three,  the  last-named  case  must  be  regarded 
as  the  leading  one  according  to  Pollock, 
Torts,  6th  ed.  1901,  448,  where  it  is  said 
that  those  earlier  than  Tuff  v.  Warman  are 
now  material  only  as  illustrations.  In 
Butter  field  v.  Forrest  ei\  Lord  Ellenborough 
said  that  the  fact  that  a  person  was  on  the 
wrong  side  of  the  street  would  not  authorize 
another  purposely  to  ride  up  against  him. 
This  relates  to  mere  perverseness.  He  also 
said  some  other  things,  more  in  line  with 
Davies  v.  Mann,  In  Davies  ▼.  Mann^  a 
donkey  left  unlawfully  in  the  highway  was 
run  down  by  the  defendant,  driving  a  pair 
of  horses.  Lord  Abinger  said,  in  effect,  that 
the  plaintiff  could  recover,  as  the  defendant 
might,  by  proper  care,  have  avoided  injuring 
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the  animal.  The  case,  however,  to  which  we 
call  especial  attention,  is  the  one  we  have 
already  referred  to, — Tuff  ▼.  Warman, — de- 
cided in  1858,  where  a  barge  was  run  down 
by  a  steamer.  It  was  shown  that  the  barge 
was  negligent  in  not  having  a  lookout.  Nev- 
ertheless, the  steamer  saw  the  barge,  but 
failed  to  port  her  helm,  as  she  should  have 
done.  It  being  a  common-law  suit,  the 
steamer  was  charged  with  all  damages,  on 
the  ground  that  she  continued  in  a  course 
which  would  inflict  an  injury,  and  was 
therefore  liable,  although  the  plaintiff  had 
no  lookout.  We  will  have  occasion  to  refer 
to  this  case  again  in  a  pointed  manner. 
Davies  v.  Mann,  as  interpreted  and  applied 
in  England,  is  undoubtedly  the  law  of  Eng- 
land, as  was  declared  in  the  House  of  Lords. 
Radley  ▼.  London  d  N.  W.  R.  Co.  L.  R.  1 
App.  Cas.  764,  759.  The  difficulty,  however, 
of  applying  Davies  v.  Mann,  even  in  Eng- 
land at  that  late  day  (1876),  is  apparent 
from  the  fact  that  there,  under  the  direc- 
tions of  the  trial  judge,  a  verdict  was  al- 
lowed to  be  taken  for  the  defendant,  which, 
on  appeal  to  the  divisional  court,  was  set 
aside.  The  decision  of  the  divisional  court 
was  reversed  in  the  exchequer  chamber  by 
such  eminent  justices  as  Blackburn,  Mellor, 
Lush,  Brett,  afterwards  Lord  Esher,  and 
Archibald.  An  appeal  was  then  taken  to  the 
House  of  Lords,  which  reversed  the  ex- 
chequer chamber,  and  restored  the  judg- 
ment of  the  divisional  court.  Lord  Black- 
bum,  who,  pending  the  appeal,  had  taken  a 
seat  in  the  House  of  Lords,  overruled  him- 
self, concurring  with  the  other  lords.  In 
that  case  Lord  Penzance,  who  delivered  the 
opinion,  in  which  the  other  lords  briefly  con- 
curred, put  Davies  t.  Mann  in  two  different 
forms.  One  was  (page  759)  to  the  effect 
that  if  the  defendant,  by  the  exercise  of  or- 
dinary care,  might  have  avoided  the  mis- 
chief, the  plaintiff's  negligence  would  not  ex 
cuse  him;  and  the  other  (page  760)  de- 
scribed the  plaintifi^s  negligence  as  "a  pre- 
vious negligence."  llierefore  it  was  not  a 
concurring,  nor  necessarily  a  contributing, 
negligence  in  any  sense  of  either  of  those  ex- 
pressions. 

In  view  of  these  varying  applications,  the 
observation  of  Pollock  on  Torts,  at  page  449, 
to  the  effect  that  Davies  v.  Mann  has  been 
much  discussed  in  America,  though  not  al- 
ways wisely  so,  seems  hardly  suitable.  This 
is  veiy  patent  in  the  light  of  Sir  Frederick 
Pollock's  further  observations  as  to  Davies 
V.  Mann.  In  connection  with  the  discussion 
of  this  case,  at  page  451,  he  quotes  with  ap- 
proval one  whom  he  styles  a  "learned  writ- 
er," although  anonymous,  who  undertook  to 
restate  the  rule  of  Davies  y.  Mann,  as  fol- 
lows: "He  who  last  has  an  opportunity  of 
avoiding  the  accident>  notwithstanding  the 
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negligence  of  the  other  is  solely  responsible." 
The  same  "learned  writer"  also  said  that, 
"if  the  plaintiff  could,  by  the  exercise  of 
ordinary  care,  have  avoided  the  accident,  he 
cannot  recover."  He  sums  up  the  result  of 
both  rules  to  be  that  the  law  looks  to  the 
proximate  cause,  and  "holds  that  person  lia- 
ble who  was,  in  the  main,  the  cause  of  the 
injury."  As  practically  applied  in  England, 
it  may,  after  all,  be  well  doubted  whether 
this  whole  line  of  cases  means  anything 
more  than  to  illustrate  and  emphasize  the 
distinction  between  causa  oausans,  which 
the  fundamental  rules  of  the  law  r^^ard, 
and  caMsa  «tne  qua  non,  which  they  do  not 
regard. 

As  indicated  by  Pollock,  Daviea  v.  Mann 
is  still  the  subject  of  discussion  in  America, 
except  so  far  as  it  recognizes  the  rule  of  a 
subsequent,  disconnected  n^ligence,  or  the 
rule  of  oauaa  oauaana,  or  that  of  perverse- 
ness  or  persistency,  spoken  of  by  Lord  El- 
lenborough.  It  is  in  this  light  that  the  In- 
land d  Beahoard  Coasting  Co,  v.  Tolson,  139 
U.  S.  661,  668,  659,  36  L.  ed.  270,  272,  273, 
11  Sup.  Ct.  Rep.  653,  is  to  the  implied  effect 
that  the  negligence  of  the  plaintiff  is  a  ile- 
fense  unless  the  defendant  had  knowledge  of 
the  position.  However,  as  the  appeal  at  bar 
is  in  admiralty,  it  is  not  necessary  for  us  to 
follow  the  intricacies  of  Daviea  v.  Mann  and 
its  history.  We  do  not  know  that  Daviea  v. 
Mann,  or  any  decisions  of  its  kin,  was  ever 
cited  in  a  maritime  court.  Attempts  have 
been  made  in  England  to  apply  this  dass  of 
cases  in  admiralty,  with  contradictory  and 
unsatisfactoiy  results.  Marsden's  Ck>lli- 
sions  at  Sea,  6th  ed.  pp.  16-22.  Certain  it 
is  that  there  are  decisions  of  the  highest  au- 
thority in  admiralty  directly  impugning 
Tuff  V.  Warman,  and  dividing  the  damage* 
under  the  same  substantial  circumstances  as 
those  of  that  case,  and  disregarding  any  ap- 
plication of  Daviea  v.  Mann. 

In  the  circuit  court  of  appeals  in  the  sec- 
ond circuit  we  find  The  Jamea  D,  Leary,  ap- 
pearing in  the  district  court  in  110  Fed. 
685,  and  affirmed  in  61  C.  C.  A.  620,  113 
Fed.  1019,  on  the  opinion  of  the  district 
court.  Both  vessels  involved  were  steamers, 
— The  Jamea  D.  Leary  and  The  Evelyn.  The 
Evelyn  was  found  at  fault  for  coming  to  an- 
chor east  of  the  proper  anchorage  ground,  as 
marked  by  buoys,  but  her  anchor  light  was 
visible  to  the  Leary  from  one  to  two  miles. 
The  damages  were  divided.  There  is  no  mis- 
taking that  this  decision  absolutely  disre-' 
garded  any  rule  found  in  Tuff  v.  Warman  or 
in  Daviea  v.  Mann,  although  all  the  substan- 
tial circumstances  were  alike.  The  same 
must  be  said  about  The  Providence,  decided 
by  this  court,  and  reported  in  38  C.  C.  A. 
670,  98  Fed.  133,  where  a  large  Sound 
steamer  coming  into  Fall  river,  was  in  col- 
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lision  with  a  schooner  at  anchor.  The 
schooner  was  at  fault.  Nevertheless,  the 
opinion  observes  at  page  134,  98  Fed.,  page 
671,  38  C.  C.  A.,  that,  if  the  Providence  had 
used  proper  precautions,  the  collision  might 
have  been  avoided,  or  at  least  the  conse- 
quences would  not  have  been  serious.  Again 
the  damages  were  divided. 

In  The  America  ( The  America  v.  Camden 
d  A.  B.  Tranap.  Co,)  92  U.  S.  432,  436,  23 
L.  ed.  724,  727,  one  vessel  was  a  tug  and 
the  other  a  ferryboat.  The  ferryboat  struck 
the  tug  on  the  port  bow.  The  court  states 
that  the  proofs  were  clear  that  each  vessel 
was  seen  by  the  other  in  ample  season  to 
have  prevented  the  collision,  and  yet,  not 
only  the  ferryboat  which  struck  the  tug,  but 
the  tug,  also,  was  held  to  half  the  damages. 
The  Neu:  York,  176  U.  S.  187,  209,  44  L.  ed. 
126,  136,  20  Sup.  Ct  Rep.  07,  is  another  very 
marked  case.  One  steamer  was  in  fault  for 
not  stopping  when  the  other  steamer  failed 
to  answer  her  signals.  Both  steamers  saw 
each  other,  and  both  were  held  guilty,  and 
damages  divided.  One  of  the  most  striking 
of  all  is  Atlee  v.  Northtvestem  Packet  *Co, 
21  Wall.  389,  392,  396,  397,  398,  22  L.  ed. 
619,  620,  621,  622,  in  which  the  circum- 
stances were  even  more  extreme  than  any 
which  could  be  deduced  from  Daviea  v. 
Mann  because  in  Daviea  v.  Mann  the  object 
unlawfully  left  in  the  public  highway  was  a 
donkey,  only  temporarily  there,  the  presence 
of  which  might  or  might  not  be  presumed  to 
be  known  to  travelers.  In  Atlee  v.  North- 
toeatem  Packet  Co,  the  object  unlawfully  in 
the  public  highway — ^that  is,  in  the  river — 
was  a  pier  of  a  permanent  character,  exist- 
ing for  so  long  a  time  that  the  court  foimd 
that  a  skilful  pilot  was  bound  to  know  of  it; 
and  yet  Atlee,  who  constructed  and  main- 
tained the  pier,  as  well  as  the  steamer  col- 
liding with  it,  were  both  held  liable,  and  the 
damages  were  apportioned  equally  between 
them.  A  more  positive  case  is  Gushing  v. 
The  John  Fraaer  {The  Jamea  Gray  v.  The 
John  Fraaer)  21  How.  184,  191,  16  L.  ed. 
106,  109,  where  the  collision  was  with  a  ves- 
sel anchored  in  an  improper  place,  without 
any  light;  but  the  other  vessel  was  held  in 
fault  for  not  sighting  her,  and  damages  were 
equally  divided.  In  every  one  of  these  cases 
the  circumstances  were  known  to  the  party 
who  was  guilty  of  the  final  negligent  act.  A 
multitude  of  other  admiralty  decisions  to 
the  same  effect  can  be  cited.  Indeed,  some  of 
them  go  so  far  as  to  make  it  clear  that  the 
law  of  these  tribunals  is  not  strict  with  ref- 
erence even  to  subsequent,  and  somewhat  in- 
dependent, disconnected  negligences,  as  is 
the  common  law.  In  view  of  these  proposi- 
tions and  decisions,  we  are  not  justified  in 
applying  in  an  admiralty  case  any  peculiar 
rule  which  can  be  deduced,  or  ever  has  been 
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deduced,  from  Davies  y.  Mann.  Moreover, 
on  this  appeal  it  is  not  dear  that  one  negli- 
gence did  supervene  on  the  other.  It  is  not 
even  known  which  party's  negligence  first 
originated.  Certain  it  is  that  both  were  ex- 
isting and  concurring  at  the  time  of  the  ac- 
cident. Moreover,  as  we  have  shown,  it  is 
not  proved  that  Christiansen  had  an  exist- 
ing appreciation  of  all  the  conditions,  or 
was  guilty  of  perverseness.  In  any  view,  ap- 
plying the  practical  rules  of  the  decisions  of 
the  supreme  court  and  of  the  courts  of  ap- 
peals which  we  have  cited,  neither  party  to 
this  proceeding  can  escape  the  consequence 
of  his  own  fault. 

It  may  be,  in  view  of  the  fact  that  the 
admiralty  is,  under  no  circumstances,  as 
stringent  as  the  common  law  in  refusing  to 
impose  liability  on  one  party  on  account  of 
the   contributory  negligence   of   the   other. 


that  it  need  not  apply  the  inddental  ndei 
of  Da/vies  v.  Mann,  and  the  cases  akin  to  it, 
in  any  event.  Its  prindpal  rule  being  ame- 
liatory,  it  has  no  occasion  to  hold  incidental 
rules  too  strictly  for  the  purpose  of  avoiding 
results  which  otherwise  might  shods  the  com- 
mon sense  as  to  Justice.  However  this  may 
be,  the  decree  of  the  district  court  must  be 
modified  to  the  extent  of  requiring  a  divi- 
sion of  damages. 

The  decree  of  the  District  Court  is  re- 
versed, and  the  ease  is  remanded  to  that 
court,  with  directions  to  apportion  to  eadi 
party  one  half  of  the  damages  and  of  the 
interest  thereon,  and  one  half  of  the  costs 
in  the  district  court,  and  the  appellant  re- 
covers its  costs  of  appeal. 

Petition  for  rehearing  overruled  liarck 
17,  1905. 
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1.  Failure  to  loolc  and  Itaten  before  cross- 
ing a  street  car  track  at  a  pablic  crossing 
cannot  be  said,  as  matter  of  law,  to  be  neg- 
ligence per  te. 

%.  One  in  cbarve  of  an  eleetrie  street 
e»r  approaehtnv  a  pablic  erosalnv 
mnat  anticipate  that  any  person  ap- 
proaching the  jonction  from  either  side  may 
tarn  his  team  into  the  cross  street,  and  must 
exercise  all  due  care  to  have  his  car  under 
such  control  as  to  be  able  to  stop  it  at 
the  crossing,  if  necessary,  to  avoid  an 
accident 

8.  The  Jnrr  nvst  Aedde  wlietlier  or 
not,  vnder  all  tbo  clrcnniBtances  of 
the  ease,  a  atreet  car  company  la 
ffvilty  of  nevlfvence  in  approaching  a 
street  crossing  at  an  unreasonable  speed, 
which  results  In  a  collision  with  a  vehicle 
using  the  highway. 

4.  One  abont  to  drlTC  acroas  a  atreet 
car  track  at  a  public  utreet  croasfnv 

is  not  required  to  look  along  the  whole  length 
of  Tisible  track  to  see  if  a  car  is  coming,  but 
only   far  enough   to   warrant   an   ordinarily 


careful  and  prudent  man,  haTlng  in  mind  Ills 
own  safety,  under  like  circumstances,  to  con- 
clude that  no  car  Is  in  such  proximity  ss, 
if  properly  managed,  to  endanger  his  safety 
In  crossing. 

6.  The  covrt  will  not,  as  matter  of  law, 
say  that  it  Is  nevllireB«e  for  one 
drlvinv  a  team  to  attempt  to  oroaa  a 
street  oar  track  at  a  public  crossing, 
after  looking  along  the  track  244  feet  with- 
out seeing  a  car  when  he  is  only  20  feet  from 
the  track ;  but  the  question  is  for  the  Jury. 

(March  2,  190S.) 

MOTION  for  new  trial  after  ▼srdict  in 
plaintiff's  favor  in  an  action  brought 
to  reoover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant*s 
negligence,  which  was  tried  in  York  County. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  H.  Bnrbank  and  Jokm  O. 
Smitli,  for  plaintiff: 

The  fact  that  a  person  who,  in  attempting 
to  cross  a  railroad,  does  not  at  the  in- 
stant of  stepping  on  it  look  to  ascertain 
if  a  train  is  approaching,  is  not  conclusive 
of  a  want  of  due  care  on  his  part. 

Plummer  v.  Eastern  R.  Co.  73  Me.  593. 

If  the  plaintiff  looked  back  such  a  dis- 


NoTS. — ^As  to  measure  of  care  required  of 
person  in  crossing  street  car  track,  see  also, 
In  this  series,  Chicago  City  R.  Co.  ▼.  Robinson. 
4  li.  R.  A.  126;  Carson  ▼.  Federal  Street  & 
P.  Valley  R.  Co.  15  L.  R.  A.  267 ;  Bhrlsman  v. 
Bast  Harrisburg  <pity  Pasa  B.  Co.  IT  L.  B.  A. 
448 :  Newark  Pass.  R.  Co.  v.  Bloch,  22  L.  R.  A. 
874;  McGee  ▼.  Consolidated  Street  R.  Co.  26 
L.  R.  A.  800 ;  Cincinnati  Street  R.  Co.  t.  Snell, 
32  L.  R.  A.  276;  Consolidated  Traction  Co.  v. 
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Scott,  83  L.  R.  A.  122 ;  Baltimore  Traction  Co. 
V.  Helms,  80  L.  R.  A.  216 ;  Johnson  t.  St.  Paul 
City  R.  Co.  86  L.  R.  A.  686 ;  Bransrllle  Street 
R.  Co.  ▼.  Gentry,  37  L.  R.  A.  878;  Hoelsel  ▼. 
Crescent  City  R.  Co.  88  L.  R.  A.  708;  Teseh 
V.  Milwaukee  Electric  R.  &  Light  Co.  68  L.  R. 
A.  618 ;  Roberts  v.  Spokane  Street  R.  Co.  64  L. 
R.  A.  184 ;  Keenan  ▼.  Union  Traction  Co.  68  L. 
R.  A.  217  ;  and  Kansas  City  Leavenworth  B.  Co. 
V.  Gallagher,  64  L.  R.  A.  344. 


190ft. 


MaBDEK    Y.    POBTSMOtTTH,    K.    ft    Y.    StBIBET  RAILWAY. 


301 


tapoe  that  a  ear  in  sight,  moving  at  a  prop- 
er rate  of  speed,  and  nnder  proper  man- 
agement, could  have  been  stopped  before 
reaching  the  crossing,  and  saw  no  oar,  he 
was  justified  in  crossing,  pr  attempting  to 
cross,  the  track. 

Creavin  v.  Newton  Street  R,  Co,  176 
Mass.  529,  57  N.  E.  994;  Ohaffee  v. 
Boston  d  L.  R,  Corp.  104  Mass.  108; 
Williame  y.  Orealy,  112  Mass.  79;  Duggan 
V.  New  England  R.  Co.  172  Mass.  337,  52 
K.  E.  519;  Carlson  v.  Lynn  d  B.  R,  Co. 
172  Mass.  388,  52  K.  E.  520;  LahH  y. 
Fitchburg  d  L,  Street  R.  Co.  172  Mass.  147, 
51  N.  E.  524;  Kelly  v.  Wakefield  d  8.  Street 
R  Co.  179  Mass.  542,  61  N.  E.  139. 

Plaintiff's  negligence,  if  any,  was  not  a 
contributory  cause.  If  defendant's  car  had 
been  traveling  at  proper  speed  it  could  and 
should  have  been  stopped. 

Page  v.  Bucksport^  64  Me.  53,  18  Am. 
Rep.  299;  O'Brien  v.  MoOlinchy,  68  Me. 
557;  Pollard  v.  Maine  C.  R.  Co.  87  Me.  55, 
32  Atl.  735;  Pleioelling  v.  Lewieton  A  A. 
Horse  R.  Co.  89  Me.  594,  36  Atl.  1056; 
Atwood  V.  Bangor,  O.  d  0.  T.  R.  Co.  91 
Me.  400,  40  Atl.  67;  Conley  y.  Maine  C. 
R.  Co.  95  Me.  149,  49  Atl.  668;  Ward  v. 
Maine  C.  R.  Co.  96  Me.  145,  51  Atl.  947; 
Cooley,  Torts,  2d  ed.  p.  816. 

The  conduct  of  the  motorman  should  be 
influenced  by  the  fact  that  the  vehicle  is 
covered. 

Tashjian  v.  Worcester  ConsoL  Street 
R.  Co.  177  Mass.  81,  58  N.  £.  281. 

An  electric  car  has  no  paramount  right 
of  way  over  pedestrians  or  other  vehicles 
at  street  crossings,  but  the  rights  of  each 
are  equal. 

Joyce,  Electric  Law,  |  589;  23  Am.  ft 
Eng.  Enc.  Law,  pp.  992,  1028. 

Due  care  of  the  plaintiff  is  a  question  of 
fact  for  the  jury. 

Hobbs  V.  Eastern  R.  Co.  66  Me.  575; 
Plummet  v.  Eastern  R.  Co.  73  Me.  591; 
Warren  v.  Bangor,  0.  d  0.  T.  R.  Co.  96 
Me.  118,  49  Atl.  609;  Treat  v.  Boston  d 
L.  R.  Corp.  131  Mass.  371;  Robbins  v. 
Springfield  Street  R.  Co.  165  Mass.  30,  42 
N.  E.  334;  LeBla/no  v.  Lowell,  L.  d  H. 
Street  R.  Co.  170  Mass.  667,  49  N.  E. 
927;  Kelly  v.  Wakefield  d  S.  Street  R.  Co. 
179  Mass.  542,  61  N.  E.  139. 

Negligence  of  the  defendant,  and  whether 
or  not  it  was  the  proximate  cause  of  the 
collision,  are  quesUons  of  fact  for  the  jury. 

Atwood  V.  Bangor,  0.  d  0.  T.  R.  Co.  91 
Me.  400,  40  Atl.  67;  Allen  v.  Boston  d  M. 
R.  Co.  94  Me.  402,  47  Atl.  917;  Conley  v. 
Maine  C.  R.  Co.  95  Me.  149,  49  Atl.  668; 
Ward  V.  Maine  C.  R.  Co.  96  Me.  145,  51 
Atl.  947;  Griffin  v.  Boston  d  A.  R.  Co. 
148  Mass.  143,  1  L.  R.  A.  698,  12  Am.  St. 
Rep.  526,  19  N.  E.  166;  Kerrigan  v.  West 
69  L.R.  A. 


End  Street  R.  Co.  158  Mass.  305,  33  N.  E. 
523;  Drisooll  y.  West  End  Street  R.  Co.  159 
Mass.  142,  34  N.  E.  171. 

Messrs.  J.  C.  Stewart,  Emery  A  Sima, 
and  O.  D.  Baker  for  defendant. 

Spemr,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case  for  negli- 
gence, resulting  from  a  collision  between 
the  plaintiffs  cart  and  the  defendant's 
electric  car.  The  case  shows  that  the 
plaintiff,  on  the  15th  day  of  June,  1901, 
was  driving  a  covered  butcher's  cart  along 
a  public  street  in  the  town  of  Kittery  in 
an  easterly  direction,  parallel  with  the  de- 
fendant's road,  about  3  feet  northerly  there- 
of; the  track  being  on  the  southerly  side 
of  the  road.  The  highway  and  the  track 
descend  quite  sharply  towards  the  east, 
the  grade  being  about  6  feet  in  100.  At 
the  bottom  of  the  grade,  a  cross-street  called 
'^Williams  avenue"  runs  substantially  at 
right  angles  and  southerly  from  the  high- 
way on  which  the  plaintiff  was  driving. 
When  the  plaintiff  reached  the  mouth  of 
Williamjs  avenue  he  attempted  to  turn  his 
team  into  it,  thereby  squarely  crossing  the 
defendant's  rails.  While  crossing  the  track 
the  front  part  of  the  off  hind  wheel  of  the 
plaintiff's  cart  was  struck  by  the  defend- 
ant's ear,  and  the  injuries  were  produced 
of  which  the  plaintiff  complains.  After  a 
long  trial,  involving  more  than  250  pages 
of  testimony,  the  jury  returned  a  verdict 
for  the  plaintiff  of  $1,103.73.  The  case 
comes  up  on  motion  to  set  this  verdict  aside, 
as  against  the  faw  and  the  evidence.  The 
real  issue  to  be  considered  is  whether  the 
defendant  was  guilty  of  negligence  with 
respect  to  the  speed  with  which  it  was  rim- 
ning  its  oar  at  the  time  the  accident  oc- 
curred, and  whether  the  plaintiff  was  guilty 
of  contributory  negligence.  The  evidence 
upon  the  one  side  and  the  other  upon  the 
point  of  speed  is  conflicting;  the  plaintiff 
and  some  of  his  witnesses  contending  that 
the  car  was  running  from  15  to  20  miles 
an  hour  down  the  grade  towards  the  cross- 
ing, while  those  of  the  defendant  assert  the 
car  was  moving  at  a  rate  of  only  4  or  5 
miles  an  hour.  There  was  also  testimony 
on  the  part  of  the  plaintiff  bearing  upon 
the  question  of  speed,  tending  to  show  that 
the  cart  and  horse  were  thrown  bodily  in 
the  air  when  the  car  struck  them, — ^the  cart 
some  40  feet,  and  the  horse  half  that  dis- 
tance,— and  that  the  ear  itself  ran  from  150 
to  200  feet  beyond  the  center  of  the  crossing 
before  it  could  be  stopped,  although  the 
motorman  claims  that  he  did  all  in  his  pow- 
er to  check  the  car  in  the  quickest  possi- 
ble manner  after  he  discovered  that  the 
plaintiff  was  about  to  cross  the  track  in 
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front  of  it.  In  finding  the  defendant 
guilty,  the  jury  must  have  come  to  the  con- 
clusion that  it  was  running  its  ogkY  at  the 
time  of  the  collision  at  an  unsafe  and  un- 
reasonable rate  of  speed. 

But  the  defendant  says,  admitting  its 
negligence  as  found  by  the  jury,  it  is  not 
guilty,  because  the  plaintiff's  own  testi- 
mony, allow  it  to  be  true,  clearly  discloses 
the  fact  that  by  his  own  negligent  acts  he 
contributed  to  the  accident  which  caused 
bis  injuries.  Whether  the  plaintiff,  in  his 
connection  with  the  accident,  was  guilty 
of  contributory  negligence,  assuming  the 
guilt  of  the  defendant,  may  depend  in  a 
large  degree  upon  the  duty  which  the  de- 
fendant, under  the  particular  circumstances 
in  this  case,  owed  to  the  plaintiff.  This 
consideration  inyolves  a  question  with  re- 
spect to  the  relative  rights  and  duties  of 
electric  cars  and  vehicles  while  concur- 
rently approaching  and  passing  over  public 
street  crossings.  The  law  upon  this  subject 
seems  to  be  well  settled  in  many  states. 
While  the  contention  has  been  made  that  a 
person  approaching  an  electric  road  with 
the  intention  of  crossing  the  track  shoiild 
observe  that  same  degree  of  watchfulness 
and  care  as  when  attempting  to  cross  a 
steam  road,  it  is  readily  obvious  that  the 
cases  are  entirely  dissimilar.  The  steam 
road  is  invariably  possessed  of  a  private 
roadbed,  protected  by  law,  and  vested  with 
the  right  to  punish  as  a  trespasser  any 
person  who  may  invade  its  property  out- 
side of  that  part  of  its  premises  made  pub- 
lic for  the  prosecution  of  its  business.  It 
is  also  permitted  by  law  to  propel  its  trains 
at  a  tremendous  rate  of  speed,  so  that  it 
is  impracticable,  if  not  impossible,  to  stop 
them  quickly  or  within  a  short  distance. 
The  law  recognizes  these  facts,  and  not 
only  for  the  protection  of  the  individual 
who  may  undertake  to  cross  a  steam  rail- 
road track,  but  for  the  safety  of  the  many 
who  may  be  riding  in  the  public  coaches, 
requires  the  individual,  when  he  approaches 
the  passageway  of  such  an  engine  of  de- 
struction, within  a  proper  distance  of  the 
track,  to  look  and  listen,  not  only  with  his 
eyes  and  ears,  but  with  his  mind,  to  dis- 
cover whether  a  train  is  approaching. 
The  law  makes  it  imperative  for  travelers 
to  do  this,  and  a  failure  to  comply  with 
this  law  presumes  them  to  be  guilty  of 
contributory  negligence,  if  they  are  injured 
by  a  collision  with  a  passing  train.  This 
is  undoubtedly  a  wise  and  judicious  law 
in  its  application  to  steam  roads,  but  it 
should  not  be  fully  applied  to  the  use  of 
electric  and  other  street  railroads. 

An  electric  road  is  installed  and  operated 
upon  a  principle  entirely  different  from 
that  of  the  steam  road.  Our  court  has 
tt9  L.  R.  A. 


said,  in  Briggs  v.  Letoiston  d  A.  Horse  R. 
Co,  79  Me.  367,  1  Am.  St.  Rep.  316,  10  Atl. 
48,  that  ''the  laying  down  rails  in  the 
street,  and  the  running  street  cars  over 
them  for  the  accommodation  of  persons  de- 
siring to  travel  on  the  street,  is  only  a  later 
mode  of  using  the  land  as  a  way, — using 
it  for  the  very  purpose  for  which  it  was 
originally  taken.  It  may  be  a  change  in  the 
mode,  but  it  is  not  a  change  in  the  use. 
The  land  is  still  used  for  a  highway." 
This  rule  of  law  applies  equally  whether 
the  motor  for  propelling  the  car  is  a  horse, 
steam,  or  electricity.  It  is  apparent,  there- 
fore, that  the  electric  cars,  which  are  now 
becoming  of  very  common  use,  not  only  in 
our  cities,  but  in  our  villages  and  eountry 
towns,  are  operated  for  the  most  part  with- 
in *  the  limits  of  the  legally  located  high- 
ways, as  said  in  Benjamin  v.  Holyoke  Street 
R.  Co.  160  Mass.  3,  39  Am.  St.  Rep.  446,  35 
N.  E.  95,  where  "the  use  of  the  street  for 
electric  cars  and  by  the  general  public  was 
concurrent;  and  the  defendant  was  bound, 
in  using  the  street,  to  have  reference  to  its 
reasonable  use  by  others."  Unlike  steam 
cars,  the  electric  car  rims,  or  may  be  run 
at  times,  through  streets  crowded  with 
people  and  vehicles,  and  therefore,  instead 
of  being  vested  with  the  right  to  run  at  a 
rapid  rate  of  speed,  they  are  required  to 
make  a  reasonable  use  of  the  streets,  con- 
sistent with  the  rights  of  other  persons 
and  vehicles  who  may  occupy  the  streets  in 
conjunction  with  them.  Upon  this  point, 
the  court,  in  Driscoll  v.  West  End  Street 
R.  Co,  159  Mass.  145,  34  N.  E.  172,  holds 
that  "the  drivers  and  conductors  of  street 
railway  cars,  whatever  the  motive  power, 
have  in  general  the  same  rights  and  duties 
with  reference  to  other  vehicles  crossing 
their  course  that  the  drivers  of  omnibuses 
have,  for  example,  or  that  the  driver  of 
any  other  vehicle  has.  O'Xeil  v.  Dry  Dock, 
/;..  B.  rf  B.  R.  Co.  129  N.  Y.  125,  26  Am. 
St.  Rep.  512,  29  N.  E.  84.  In  Com.  v. 
Temple f  14  Gray,  69,  75,  it  is  said:  'Where 
the  entire  public,  each  according  to  his  own 
exigencies,  has  a  right  to  the  use  of  the 
highway,  in  the  absence  of  any  special  reg- 
ulation by  law  the  right  of  each  is  equal. 
.  .  .  Each  may  use  it  to  his  own  best  ad- 
vantage, but  with  a  just  regard  to  the  like 
right  of  others.' "  See  also  Netcurk  Pctss.  R. 
Co.  V.  Block,  55  N.  J.  L.  605,  22  L.  R.  A.  374, 
27  Atl.  1067.  But  a  reasonable  use  must 
be  measured  by  the  relative  facility  with 
which  cars  and  other  kinds  of  vehicles  are 
able  to  move  about,  with  respect  to  one 
another,  in  the  streets.  It  must  be  recog- 
nized that  cars  are  confined  to  a  track,  and 
are  unable  to  turn  to  the  right  or  to  the 
left;  that  they  are  permitted  to  occupy  the 
streets  for  the  purpose  of  facilitating  travel ; 
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and  that  teams  and  travelers,  as  far  as 
practicable,  must  keep  out  of  their  way, 
and  not  impede  their  progress  more  than 
is  absolutely  necessary.  It  is  perfectly  ob- 
vious that  a  team  can  move  with  ease, 
while  a  car  cannot,  but  is  confined  to  one 
course;  hence  a  reasonable  use  of  the 
streets,  having  reference  to  the  relative 
facility  with  which  the  locomotion  of  teams 
and  cars  can  be  controlled,  necessarily  gives 
the  car  between  street  crossings  certain 
privileges  over  other  vehicles.  These  su- 
perior privileges  are  well  stated  in  O'Neil 
V.  Dry  Dock,  E,  B.  d  B.  R,  Co,  129  N.  Y. 
130,  26  Am.  St.  Bep.  612,  29  N.  E.  85,  as 
follows:  "As  the  cars  must  run  upon  the 
tracks,  and  cannot  turn  out  for  vehicles 
drawn  by  horses,  they  must  have  the  pref- 
erence; and  such  vehicles  must,  as  they 
can,  in  a  reasonable  maimer,  keep  off  from 
the  railroad  tracks,  so  as  to  permit  the 
free  and  unobstructed  passage  of  the  cars. 
In  no  other  way  can  street  railways  be 
operated.  As  to  such  vehicles,  the  rail- 
ways have  the  paramount  right,  to  be  exer- 
cised in  a  reasonable  and  prudent  manner." 

But  in  the  end,  what  is  a  reasonable  use, 
is  a  question  of  fact,  depending  upon  the 
circumstances  of  each  particular  case,  hav- 
ing reference  to  the  manner  in  which  street 
railroads  are  obliged  to  be  operated,  and 
the  purpose  for  which  they  are  designed. 
Hall  V.  Ogden  City  Street  R.  Co.  13  Utah, 
243,  57  Am.  St.  Rep.  729,  44  Pac.  1046; 
Driaooll  v.  West  End  Street  R.  Co.  169 
Mass.  142,  34  N.  E.  171. 

Yet  the  defendant  seems  to  assume  in 
its  brief  that  the  same  rule  with  respect 
to  approaching  a  public  street  crossing 
traversed  by  electric  cars  applies  to  electric 
as  to  steam  roads,  and  asserts  that  on  this 
point  this  case  falls  clearly  within  the  de- 
cision of  Blumenthal  v.  Boston  d  M.  R.  Co. 
97  Me.  255,  54  Atl.  747,  and  Day  v,  Boston 
d  M.  R.  Co.  97  Me.  528,  55  Atl.  420.  But 
the  same  rule  does  not  apply.  While  it 
may  be  found,  as  a  matter  of  fact,  in  any 
case  involving  an  accident  by  crossing  in 
front  of  an  electric  car,  that  it  was  the 
duty  of  the  person  undertaking  to  so  cross 
to  look  and  listen,  it  cannot  be  laid  down 
as  a  rule  of  law  that  a  failure  to  do  this 
does  per  se  constitute  negligence.  That 
is,  whether  the  failure  of  the  party  injured 
to  look  and  listen,  before  undertaking  to 
pass  in  front  of  an  electric  car,  constitutes 
negligence,  is  a  question  of  fact,  while  the 
failure  to  do  so  in  attempting  to  pass  in 
front  of  a  steam  car  is  a  matter  of  law. 
Our  court  has  directly  passed  upon  this 
distinction  with  respect  to  the  duty  im- 
posed upon  one  approaching  the  crossing 
of  steam  and  electric  railroad  tracks. 
Fairbanks  v.  Bangor,  0.  d  O.  R.  Co.  95  Me. 
<I9L.R.A. 


78,  49  Atl.  421,  and  Warren  v.  Bangor.  O. 
d  O.  R.  Co.  95  Me.  115,  49  Atl.  609.  Bui 
the  question  is  now  so  distinctly  raised 
anew,  and  becomes  so  material  in  deter- 
mining the  rights  of  the  parties  in  this 
case,  that  a  more  extended  consideration 
may  also  be  proper.  The  defendant  claims, 
as  a  matter  of  law,  that  the  plaintiff 
should  have  looked  and  listened  immediately 
before  going  upon  the  crossing;  but  both 
of  the  cases  last  cited  in  95  Me.  and  49  Atl. 
hold  to  the  contrary,  and  the  weight  of 
authoril^  and  the  soundness  of  reasoning 
are  also  clearly  the  other  way.  This  ques- 
tion was  sharply  raised  in  a  recent  Massa- 
chusetts case, — Rohhins  v.  Springfield  Street 
R.  Co.  166  Mass.  30,  42  N.  E.  334.  The 
defendant  requested  the  judge  to  give  the 
following  instruction:  "If  the  plaintiff 
failed  to  look  and  listen,  when  by  looking 
or  listening  he  could  have  perceived  the  ap- 
proach of  the  car,  and  the  plaintiff  drove 
in  front  of  the  car,  and  such  failure  to 
look  and  listen  contributed  directly  to  his 
injury,  then  he  cannot  recover,  and  the 
verdict  should  be  for  the  defendant.*'  The 
judge  refused  to  give  the  instruction.  Chief 
Justice  Field,  in  passing  upon  the  ruling  of 
the  court,  said:  **The  questions  of  the  due 
care  of  the  plaintiff  and  of  the  negligence 
of  tEe  defendant's  servants,  we  think,  were 
for  the  jury,  on  the  evidence  which  appears 
in  the  exceptions."  He  then  holds,  alluding 
directly  to  the  above  request,  that  "the  third 
request  could  not  properly  have  been  given 
as  an  absolute  rule  of  law.  The  decisions 
of  this  court  show  that  a  distinction  has 
been  taken  with  respect  to  the  duty  to  look 
and  listen  when  crossing  the  tracks  of  a 
steam  railroad,  where  a  railroad  train  has 
the  exclusive  right  of  way,  and  when  cross- 
ing the  tracks  of  a  street  railway  company 
in  a  public  street,  where  the  cars  have  not 
an  exclusive  right  of  way,  but  are  run  in 
the  street  in  common  with  other  vehicles 
and  with  travelers.  The  fact  that  the  pow- 
er used  by  the  street  railway  company  is 
electricity,  instead  of  that  of  horses,  has 
not  been  deemed  by  the  court  sufficient  to 
make  the  rule  of  law  which  has  been  laid 
down  concerning  the  crossing  of  the  track 
of  a  steam  railroad  exactly  applicable  to  a 
street  railway."  In  Hall  v.  West  End  Street 
R.  Co.  168  Mass.  461,  47  N.  E.  124,  the 
court  says:  "There  is  no  absolute  rule  of 
law  that,  to  be  in  the  exercise  of  due  care, 
one  about  to  cross  a  public  street  must 
look  and  listen  for  approaching  vehicles;" 
and  cites  Robhins  v.  Springfield  Street  R. 
Co.  165  Mass.  30,  42  N.  E.  334.  In  this 
case  the  verdict  was  directed  for  the  de- 
fendant because,  under  the  peculiar  circum- 
stances, the  inference  of  fact  was  conclusive 
that  the  plaintiff's  failure  to  look  and  lis- 
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ten  constituted  negligence  and  contributed 
to  the  accident.  Again,  it  is  held  in  Ben- 
jamin  y.  Holyoke  Street  B.  Co.  160  Maas. 
4,  39  Am.  St.  Rep.  446.  36  N.  E.  95«  that 
^the  court  rightly  refused  to  instruct  the 
jury  that'  a  mere  faUure  to  look  would 
prevent  her  from  recovering.  This  has 
been  so  held  even  in  cases  of  collision. 
[Consolidated  Traction  Oo,r.8oott,6S'S,J. 
L.  682,  33  L.  R.  A.  122,  55  Am.  St.  Rep. 
629,  34  Atl.  1094;]  Shapleigh  v.  Wyman, 
134  Mass.  118;  French  v.  Taunton  Branch 
B,  Co.  116  Mass.  587.  The  question  was 
left  to  the  jury,  with  proper  instructions." 

In  Hall  V.  Ogden  City  Street  B,  Co.  13 
Utah,  243,  67  Am.  St.  Rep.  738,  44  Paa 
1046,  it  is  held:  "Persons  traveling  on  a 
public  street  along  or  across  a  street  rail- 
way track  are  not  held  to  the  exercise  of 
the  same  degree  of  care  and  precaution  as 
they  are  when  traveling  along,  or  upon,  or 
across,  an  ordinary  steam  railroad." 

In  Consolidated  Traction  Co,  v.  Soott,  58 
K.  J.  L.  682,  33  L.  R.  A.  122,  55  Am.  St. 
Rep.  629,  34  Atl.  1094,  we  find  the  rule 
stated  in  this  way:  "It  may  be  said  with 
reference  to  this  request  to  charge  that 
the  proposition  that  one,  to  be  in  the  exer- 
cise of  due  care,  must  look  and  listen  be- 
fore crossing  a  steam  railway,  is  well  estab- 
lished; but  this  duty  does  not  apply  with 
equal  force  to  one  in  crossing  the  tracks 
of  a  street  railway." 

Wendell  v.  New  York  C,  A  H.  B,  B.  Co, 
91  N.  Y.  429,  holds:  "The  rules  of  conduct 
which  should  govern  the  approach  of 
travelers  to  crossings  over  street  railways, 
or  in  the  track  of  vehicles  whose  rate  of  prog- 
ress is  under  the  control  of  their  drivers, 
are  necessarily  quite  different  from  those  ap- 
plicable to  the  crossing  of  the  track  of 
steam  railroads,  whose  trains  traverse  vast 
distances,  carrying  great  burdens,  and  mov- 
ing with  a  momentum  necessarily  destruc- 
tive to  bodies  with  which  they  come  in 
contact."  This  case  was  against  a  steam 
railway  company,  and  the  above  quotation  is 
employed  to  show  the  distinction  between 
the  rights  and  duties  of  steam  and  electric 
roads. 

It  is  said  in  Evansville  Street  B,  Co.  ▼. 
Gentry,  147  Ind.  408,  37  L.  R.  A.  378,  62 
Am.  St.  Rep.  423,  44  N.  £.  811:  "The 
rules  that  govern  as  to  the  crossing  of 
steam  railroads  by  travelers  upon  the  high- 
way are  not  fully  applicable  to  street  rail- 
road crossings  in  cities.  .  .  .  The  rule, 
therefore,  to  stop  and  look  and  listen,  can- 
not apply,  as  it  does  to  the  crossing  of  a 
steam  railroad  track."  In  White  v.  Wor- 
cester Consol.  Street  B.  Co.  167  Mass.  43, 
44  N.  E.  1062,  Mr.  Justice  Holmes,  as  late 
as  1896,  stated  the  proposition  in  this  way: 
"But  we  suppose  that  the  request  was  in- 
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tended  to  embody  a  statement  of  the  rights 
of  electric  cars,  irrespective  of  practice,  and 
to  put  street  railways  on  very  nearly 
the  footing  of  steam  railroads.  Whatever 
may  be  the  law  as  to  the  latter,  there  is 
great  difference  between  the  two  cases. 
Electric  cars  are  far  more  manageable  and 
more  quickly  stopped  than  trains  upon 
steam  railroads." 

The  duty  imposed  upon  street  oars  when 
approaching  public  street  crossings  also 
dearly  shows  that  the  same  rule  with  re- 
spect to  such  crossings  cannot  be  invoked 
for  both  electric  and  steam  cars.  The  very 
fact  that  the  law,  as  far  as  we  have  been 
able  to  discover,  almost  imiversally  holds 
that,  upon  the  approach  of  public  street 
crossings,  the  rights  of  street  cars  and  vehi- 
cles are  equal,  and  that  neither  has  a  para- 
mount right  over  the  other,  necessarily 
modifies  the  rule  applicable  to  the  approach 
of  steam  car  crossings. 

If  it  was  not  incumbent  upon  Uie  plain- 
tiff, as  a  matter  of  law,  to  look  and  listen, 
what  was  the  duty  of  the  defendant  to  the 
plaintiff  in  the  management  of  its  car  in 
approaching  a  public  crossing  In  conjunc- 
tion with  the  plaintiff!  We  can  readily 
see,  if  the  law  gave  the  defendant  an  abso* 
lute  right  of  way,  to  the  seclusion  of  all 
else,  like  a  steam  car,  and  also  required  the 
plaintiff  to  look  and  listen,  and,  if  he  saw  a 
car  coming,  however  far  away,  and  was  in- 
jured, made  him  guilty  of  negligence,  and, 
if  he  did  not  see  the  car,  made  him  guilty 
for  not  seeing  it,  that  the  defendant  could 
run  its  cars  at  almost  any  rate  of  speed, 
however  negligent,  without  being  charge- 
able with  liability,  on  accoimt  of  necessary 
contributory  negligence  on  the  part  of  the 
plaintiff. 

But  under  the  above  principles  of  law, 
applicable  to  the  reasonable  use  of  the  high- 
way by  electric  cars,  and  to  the  duty  of 
travelers  in  their  relations  with  them,  we 
think  the  safe  rule  to  lay  down  with  respect 
to  the  management  of  electric  or  other  mo- 
tor cars  at  street  crossings  is  this:  That 
the  motorman,  when  approaching  a  public 
street,  shall  be  held  to  anticipate  that  any 
person  approaching  such  junction  from  ei- 
ther side  may  turn  his  team  into  it,  and 
shall  then  exercise  all  due  care  to  have  his 
car  imder  such  control  as  to  be  able  to  stop 
it  at  the  crossing  if  necessary  to  avoid  an 
accident.  This  rule  places  upon  the  rail- 
road using  the  highway  only  that  degpree  of 
care  that  is  commensurate  with  public  safe- 
ty and  with  a  reasonable  use  of  the  road. 
It  is  also  weH-settled  law.  And  it  is  prop- 
er to  here  observe  that  the  decisions  impose 
a  special  duty  upon  cars  operated  in  the 
streets  when  approaching  street  crossings, — 
a  duty  which,  instejui  of  clothing  them  with 
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the  paramount  rights  conceded  hetween 
crossings,  places  them  upon  an  equal  foot- 
ing with  other  vehicles  rightfully  occupying 
the  streets.  In  the  great  state  of  New 
York,  with  its  numerous  cities  and  large 
towns,  in  which,  without  douht,  the  neces- 
sity for  rapid  transit  is  as  imperative  as  in 
any.  state  in  the  Union,  we  find  the  distinc- 
tion fully  and  clearly  stated  in  the  O'Neil 
Case,  129  K.  Y.  130,  26  Am.  St.  Rep.  512, 
29  N.  E.  85.  After  the  quotations  ahove  al- 
luded to,  finding,  as  to  vehicles  moving  in 
the  streets,  that  the  railways  have  a  para- 
mount right,  to  he  exercised  in  a  reasonable 
and  prudent  manner,  the  court  then  proceeds 
to  define  their  rights  upon  approaching  cross- 
ings in  this  language:  ''But  a  railway 
crossing  a  street  stands  upon  a  different 
footing.  The  car  has  the  right  to  cross,  and 
must  cross,  the  street,  and  the  vehicle  has 
the  right  to  cross,  and  must  cross,  the  rail- 
road track.  Neither  has  a  superior  right 
to  the  other.  The  right  of  each  must  be  ex- 
ercised with  due  regard  to  the  right  of  the 
other,  and  the  right  of  each  must  be  exer- 
cised in  a  reasonable  and  careful  manner,  so 
as  not  unreasonbly  to  abridge  or  interfere' 
with  the  right  of  the  other." 

Driscoll  V.  West  End  Street  R.  Co.  169 
Mass.  142,  34  N.  E.  171,  involving  an  acci- 
dent at  a  street  crossing,  also  recognizes 
the  difference  between  the  privileges  of 
street  cars  while  moving  aloncf  the  streets 
and  when  approaching  street  crossings  and 
expressly  differentiates  Own.  y.  Temple^  14 
Gray,  69,  relative  to  the  rights  of  oars  run- 
ning between  crossings.  The  court  say: 
''Street  railway  companies,  under  the  deci- 
sion of  Cow.  V.  Temple,  14  Gray,  69,  in  run- 
ning their  cars,  have  certain  rights  in  the 
streets,  different  from  those  which  belong 
to  the  drivers  of  ordinary  vehicles,  but  none 
of  these  rights  is  directly  involved  in  the 
case  at  bar:"  and  then  lay  down  the  prin- 
ciple: "The  drivers  and  conductors  of 
street  railway  cars,  whatever  the  motive 
power,  have,  in  general,  the  same  rights 
and  duties  with  reference  to  .  .  .  vehicles 
crossing  their  course  that  the  drivers  of 
omnibuses  have,  for  example,  or  that  the 
driver  of  any  other  vehicle  has;'*  and  cite 
and  adopt  the  O'Jfeil  Case,  in  129  N.  Y. 
125,  26  Am.  St.  Rep.  512,  29  N.  E.  84, 
which  specifically  distinguishes  the  rights  of 
oars  at  street  crossings. 

In  Richmond  R,  d  Electric  Co.  v.  Garth- 
right,  92  Va.  627,  32  L.  R.  A.  220,  63  Am. 
St.  Rep.  844,  24  S.  E.  267,  it  is  held:  "The 
people  of  a  city  and  vehicles  have  the  same 
right  to  pass  along  an  intersecting  street  as 
the  car  has  to  go  across  it.  'The  car  has  a 
right  to  cross,  and  must  cross,  the  street, 
and  vehicles  and  foot  passengers  have  a 
right  to  cross,  and  must  cross,  the  railroad 
69  li.  R.  A. 


track.  Neither  has  a  superior  right  to  the 
other.'  •  0*Neil  v.  Dry  Dock,  E.  B.  &  B.  R. 
Co.  129  N.  Y.  125,  26  Am.  St.  Rep.  512,  29 
N.  E.  84;  Buhrens  v.  Dry  Dock,  E,  B.  &  B. 
R,  Co.  53  Hun,  571,  6  N.  Y.  Supp.  224, 
Affirmed  in  125  N.  Y.  702,  26  N.  E.  752; 
Chicago  City  R.  Co.  v.  Young,  62  111.  238; 
Booth,  Street  Railways,  §  304,  and 
cases  there  dted.  And  it  is  gross  negli- 
gence in  a  street  railway  company  to  over- 
crowd and  load  down  its  cars  with  passen- 
gers beyond  any  reasonable  and  proper  lim- 
it, and  consequently  not  to  be  able  to  con- 
trol and  stop  them  readily  as  they  approach 
an  intersecting  street,  in  case  it  may  be  nec- 
essary to  do  so  to  avert  a  collision  or  pre- 
vent an  accident." 

Evera  ▼.  Philadelphia  Traction  Co,  176 
Pa.  376,  53  Am.  St.  Rep.  674,  35  Atl.  140, 
holds:  "The  fact  that  more  caution  should 
be  exercised  in  running  over  crossings  than 
on  the  street  between  them  warrants  no  in- 
ference that  the  oar  can  be  run  without 
caution  except  on  approaching  crossings. 
In  the  one  case,  rapid  running  is  of  it- 
self evidence  of  negligence;  in  the  other, 
it  is  not."  .  This  case  distinctly  holds  that 
it  is  negligence  per  se  to  run  an  electric 
car  rapidly  over  a  crossing.  Buhrens  y. 
Drp  Dock,  B.  B.  d  B.  R.  Co.  53  Hun,  571, 
6  N.  Y.  Supp.  224;  Western  Paving  d  Sup- 
ply Co.  r.  Citizens'  Street  R.  Co.  26  Am.  St. 
Rep.  477,  note:  "But  at  street  crossings  the 
right  of  a  street  railway  company  to  the 
street,  and  its  right  to  the  use  thereof,  in 
respect  to  other  vehicles,  are  precisely  the 
same  as  those  of  such  other  vehicles." 

Anderson  v.  Minneapolis  Street  R.  Co.  42 
Minn.  490,  18  Am.  St.  Rep.  525,  44  N.  W. 
518,  also  holds:  The  driver  of  a  street 
car  must  be  in  a  place  and  condition  to  ex- 
ercise A  reasonable  degree  of  care  and  dili- 
gence in  watching  the  street  ahead  of  him, 
so  as  to  prevent  collision  and  avoid  injuries 
to  pedestrians  lawfully  traveling  thereon. 

In  Evansville  Street  R.  Co.  v.  Gentry,  147 
Ind.  408,  37  L.  R.  A.  378,  62  Am.  St.  Rep. 
423,  44  N.  E.  311,  it  is  held:  "The  street 
car,  therefore,  ought  to  be  under  full  con- 
trol as  it  passes  over  the  crossing;  and,  as 
said  in  Cincinnati  Street  R.  Co.  v.  Whit- 
comh,  14  C.  C.  A.  183,  81  U.  S.  App.  374,  66 
Fed.  915,  it  is  not  the  law  that  persons 
crossing  street  railway  tracks  in  the  city 
are  obliged  to  stop  as  well  as  look  and  lis- 
ten before  going  over  such  tracks,  unless 
there  is  some  circumstance  which  would 
make  it  ordinarily  prudent  to  do  so."  See 
also  other  authorities  cited,  showing  that 
the  rules  which  must  be  observed  in  cross- 
ing the  tracks  of  the  steam  railroads  do  not 
strictly  apply  to  the  crossing  of  electric 
or  cable  lines  in  cities. 

In  Joyoe  on  Electric  Law,  §  589,  we  find 
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the  following:  ''An  electric  car  has  no 
paramount  right  of  way  over  pedestrians 
or  other  vehicles  at  street  crossings,  and 
the  rights  of  each  are  equal."  See  also 
numerous  cases  cited  in  the  note. 

If  it  was  the  duty  of  the  motorman — and 
we  find  that  it  was — ^to  run  his  car  in  ap- 
proaching a  public  crossing  at  a  rate  of 
speed  that  would  enable  him  to  have  it  un- 
der the  degree  of  control  prescribed  by  the 
above  rules  of  law,  then  arises  the  first 
question  of  fact  put  in  issue  in  this  case: 
Did  the  motorman,  in  approaching  the 
crossing  at  which  the  plainti^  was  injured, 
have  his  car  under  proper  control,  or,  e 
oonverso,  was  he  running  it  at  an  unreason- 
able and  negligent  rate  of  speed  ?  The  undis- 
puted evidence  shows  that  the  approach  to 
this  crossing  was  down  a  sharp  grade,  upon 
which  the  speed  of  the  car  would,  from 
gravity  alone,  naturally  be  rapid.  As  be- 
fore stated,  the  testimony  of  the  plaintiff's 
witnesses  tends  to  show  that  the  car  was 
moving  at  a  rate  of  15  to  20  miles  an  hour, 
and  this  testimony  seems  to  be  corroborated 
by  other  evidence  relative  to  the  distance 
which  the  horse  and  cart  were  carried  by 
the  impact  of  the  car,  and  the  distance 
which  the  car  traversed  before  it  finally 
stopped.  All  this  evidence  is  controverted 
by  the  defendant's  witnesses,  but  a  careful 
reading  of  the  testimony,  while  it  might 
leave  the  question  of  speed  somewhat  in 
doubt,  nevertheless  warranted  the  jury  in 
concluding  that,  under  all  the  circum- 
stances, the  defendant's  car,  in  approaching 
the  crossing,  was  propelled  at  an  unreason- 
able and  dangerous  rate  of  speed.  "In  de- 
termining whether  the  cause  should  go  to  the 
jury,  we  must  give  plaintiff  the  benefit  of 
the  most  favorable  view  of  his  facts,  and 
of  every  reasonable  inference  therefrom." 
Buck  -v.  Peopl€*8  Street  R.  d  Electrio  Light 
d  P.  Co,  108  Mo.  186,  18  S.  W.  1090. 

Upon  this  point,  then,  assuming  that  the 
finding  of  the  jury  was  correct,  arises  the 
legal  proposition,  Does  an  unreasonable  rate 
of  speed  by  a  street  car  constitute  negli- 
gence? Our  courts  have  repeatedly  held 
that  the  speed  of  a  car  is  a  fact  from  which 
negligence  may  be  inferred,  and  that  wheth- 
er such  speed  in  any  particular  case  consti- 
tuted negligence  was  peculiarly  a  question 
for  the  determination  of  the  jury. 

In  Hall  V.  Ogden  City  Street  R,  Co.  13 
Utah,  243,  57  Am.  St,  Rep.  726,  44  Pac. 
1046,  we  find  this  principle:  "Some  courts 
bold  that,  where  the  speed  is  greater  than 
that  permitted  by  the  ordinance,  it  is  neg- 
ligence per  se;  but  the  better  rule,  and  the 
one  sustained  by  the  weight  of  authority, 
appears  to  be  that  it  is  a  circumstance  from 
which  negligence  may  be  inferred,  and  is 
always  proper  to  be  considered  by  the  jury 
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in  determining  the  question  whether  or  not 
the  railway  company  was  guilty  of  negli- 
gence." 

In  Birmingham  R.  d  Electrio  Co.  v.  City 
Stable  Co.  119  Ala.  615,  72  Am.  St.  Rep. 
957,  24  So.  558,  the  court  says:  "But  if 
he  had  a  right  to  drive  on  the  track  for  the 
purpose  of  crossing  it  at  this  particular 
place,  then  it  became  their  duty,  not  only 
to  keep  a  lookout  to  observe  him,  but  also 
to  run  the  car  at  such  a  rate  of  speed  on 
approaching  the  place,  and  to  retain  such 
control  over  it,  as  to  be  able  to  bring  it  to 
a  full  stop  before  striking  the  horse."  In 
Neuxirk  Pass.  R.  Co.  v.  Block,  55  N.  J.  L. 
614,  22  L.  R.  A.  374,  27  Atl.  1067,  in  the 
court  below  the  defendants  requested  the 
judge  to  rule,  in  effect,  that  they  had  a 
right  to  run  their  cars  through  the  streets 
at  a  high  rate  of  speed,  to  accomplish  the 
object  of  "rapid  transit,"  and  that  it  was 
the  duty  of  other  occupants  of  the  street, 
at  their  peril,  to  keep  out  of  the  way  of  a 
moving  car;  and  the  court  held:  "It  is  a 
proposition  applicable  to  the  crossing  of  the 
highway  by  the  lines  of  a  steam  railroad. 
It  is  inapplicable  to  the  crossing  of  the 
street  railway,  the  cars  on  which  must  not 
exceed  such  speed  as  will  permit  the  law- 
ful customary  use  of  the  highway  by  others 
with  reasonable  safety." 

But  it  is  unnecessary  to  cite  further  de- 
cisions upon  this  point.  Not  only  all  the 
authorities,  but  good  common  sense,  invoke 
such  to  be  the  law.  We  therefore  must  let 
the  verdict  of  the  jury  stand  with  respect 
to  the  rate  of  speed  at  which  the  defend- 
ants were  running  their  car  in  approaching 
the  crossing  at  the  time  of  the  collision, 
causing  the  accident  to  which  the  plaintiff 
attributes  his  injuries. 

The  only  remaining  question  to  be  de- 
termined is  whether  the  plaintiff,  under  the 
circumstances  in  this  case,  in  attempting  to 
pass  over  the  crossing  as  he  did,  was 
guilty  of  contributory  negligence.  We 
have  already  seen  that  he  was  not  required, 
as  a  matter  of  law,  to  look  and  listen.  The 
question  therefore  now  arises  whether,  as  a 
matter  of  fact,  under  all  the  testimony,  the 
exercise  of  ordinary  care  and  prudence  re- 
quired him  to  do  so,  otherwise  than  the  un- 
disputed testimony  shows  he  did, — ^at  a  dis- 
tance of  20  feet  from  the  track?  Upon 
this  point  the  defendant's  contention  is 
that,  "if  the  plaintiff  looked  at  all  when 
20  feet  away  from  the  crossing,  he  looked 
carelessly,  and  failed  to  see  what  was  in 
plain  sight.  There  can  be  no  legal  differ- 
ence between  negligence  in  the  manner  of 
looking  and  negligence  in  not  looking  at 
all."  This  may  be  a  correct  proposition  of 
abstract  law,  but  it  does  not  fully  apply  to 
the  facts  in  this  case.     Whether  the  plain- 
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tiff  was  negligent,  if  he  looked  and  did  not 
■ee,  waa  a  question  of  fact,  depending  upon 
the  measure  of  duty  devolving  upon  him  to 
■ee.  If  this  had  been  a  steam  road,  it 
would  undoubtedly  have  been  the  duty  of 
the  plaintiff  to  have  observed  the  track  to 
the  fullest  extent  of  the  view  to  see  if  a  train 
was  coming,  because  ordinary  care  in  such  a 
ease  requires  it;  the  degree  of  care  on  his 
part  being  commensurate  with  the  degree  of 
danger  incident  to  the  irresistible,  degree  of 
speed  and  momentum  acquired  by  steam 
ears  when  in  motion.  In  like  manner  the 
degree  of  care  to  be  observed  by  the 
plaintiff  in  crossing  the  defendant's  track 
at  the  street  junction  is  to  be  measured  by 
the  correlative  duty  of  the  electric  car  in 
approaching  the  same  junction.  But  we 
have  already  determined  that  a  car  in  ap- 
proaching a  crossing  has  only  the  same 
rights  as  other  vehicles,  and  must  be  under 
oontrol.  Hence,  as  a  corollary  of  this  prop- 
osition, the  plaintiff  had  a  right  to  rely  up- 
on the  assumption  that  the  defendant 
would  discharge  its  legal  duty  in  approach- 
ing the  crossing  by  having  its  car  under 
oontrol,  and  such  assumption  is  embraced 
within  the  rule  of  ordinary  care  in  its  ap- 
plication to  the  plaintiff's  duty.  Under 
this  rule,  the  plaintiff  was  not  necessarily 
required  to  look  the  whole  length  of  the  vis- 
ible track  to  see  if  the  car  was  coming,  but 
along  the  track  far  enough  to  warrant  an 
ordinarily  careful  and  prudent  man,  hav- 
ing in  mind  his  own  safety,  under  like  cir- 
cumstances, to  conclude  that  no  car  was 
in  such  proximity,  if  properly  managed, 
as  to  endanger  his  safety  in  crossing.  Hill 
V.  West  End  Street  £.  Co.  158  Mass.  458, 
33  N.  £.  582. 

The  decisions  amply  sustain  this  posi- 
tion. Newark  Pass,  R.  Co.  y.Mlock,  55  N.  J. 
L.  005,  22  L.  R.  A.  374,  27  Atl.  1067, 
is  a  case  in  which  the  relative  rights  and 
duties  of  a  street  railroad  in  operating  its 
cars  in  the  streets,  and  of  other  occupants 
of  the  street,  are  fully  discussed  and  care- 
fully considered.  The  decision  arose  upon 
the  following  request:  "If  the  jury  be- 
lieve the  account  of  the  plaintiff  and  her 
witnesses  as  to  the  fact  that  one  car  stopped 
at  Prince  street  and  passed  the  other  be- 
low that  street,  it  was  the  duty  of  plaintiff 
to  wait  long  enough  before  crossing  to 
allow  the  down-car  to  pass  far  enough  for 
her  to  see  whether  another  was  coming, 
and,  if  she  neglected  that  duty,  she  was 
guilty  of  contributory  negligence,  and  can- 
not recover,  although  the  jury  may  believe 
that  the  up-car  was  going  at  an  unusual 
rate  of  speed;  the  track  being  straight, 
and  the  car  visible  far  enough  to  avoid 
it  at  any  possible  speed."  The  judge  de 
dined  to  give  this  request,  otherwise  than 
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he  had  already,  done,  and  exceptions  were 
taken.  The  court  then  proceeds  to  say: 
"The  contention  of  plaintiff  in  error  rather 
takes  this  shape:  It  asserts  that  its  cars, 
propelled  by  electricity,  are  capable  of  being 
run  at  greater  speed  than  other  vehicles 
in  the  highway,  and  that  the  public  con- 
venience demands  for  passengers  carried 
in  such  cars  what  is  called  'rapid  transit;' 
and  it  draws  the  inference  that  its  cars  may 
therefore  be  run  at  such  speed  as  will  satis- 
fy this  public  demand,  and  that  other  per- 
sons lawfully  using  the  highway  in  the 
customary  modes  must  govern  themselves 
and  use  the  highway  accordingly.  Judi- 
cial opinions  have  been  cited  to  us  which 
appear  to  support  these  extraordinary  prop- 
ositions. I  am  unable  to  subscribe  to  the 
motion  which,  carried  to  its  logical  con- 
clusion, would  permit  this  company  and 
other  companies  running  cars  in  public 
highways,  propelled  by  electricity,  cables, 
etc,  to  run  at  any  rate  of  speed  which  they 
may  deem  a  demand  undefined  and  imrec- 
ognized  by  law  to  require.    .    .    . 

"But  the  request  before  us  brings  Into 
question  the  extent  to  which  one  crossing 
the  roadway  on  foot  must  extend  his  ob- 
servation. Its  claim  is  that  such  obser- 
vation must  be  extended  to  any  approach- 
ing car,  no  matter  how  distant.  But  this 
is  obviously  an  exaggerated  notion  of  the 
duty  required.  The  most  prudent  man 
would  never  suppose  himself  required  to 
thus  observe.  If  such  rule  of  duty  were 
adopted  and  practised  in  a  crowded  city, 
the  crossing  of  many  streets  would  be  barred 
to  pedestrians  for  a  great  part  of  the  time. 
The  general  rule  to  which  we  have  recurred 
does  not  justify  this  excessive  view  of  the 
duty  required.  It  will  require  one  cross- 
ing the  roadway  on  foot  to  extend  his  ob- 
servation only  to  the  distance  within  which 
vehicles  proceeding  at  customary  and  rea- 
sonably safe  si>eed  would  threaten  his  safe- 
ty.    .    .    . 

"Prudence  doubtless  requires  one  about 
to  cross  a  railroad  track  to  use  his  eyes 
to  observe  any  approaching  car  within  his 
vision.  But,  as  has  been  shown,  prudence 
does  not  require  one  crossing  the  track  of 
a  street  railway  to  extend  his  observation 
to  the  whole  line  of  track  within  his  vi- 
sion, but  only  to  such  distance  as,  assuming 
the  required  care  in  their  management,  ap- 
proaching cars  would  imperil  his  crossing." 

While  the  last  two  paragraphs  apply 
particularly  to  pedestrians,  we  think  that 
they  are  equally  applicable  to  the  duty  de- 
volving upon  teams  in  their  iise  of  the 
streets  in  connection  with  electric  or  other 
motor  cars,  or,  as  expressed  in  the  opinion, 
upon  "persons  lawfully  using  the  highway 
in    the    customary    modes."    In    fact,    the 
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opinion  quoted  bases  its  discussion  of  the 
principle  therein  enunciated  upon  the  rel- 
ative rights  of  cars  using  the  streets,  and 
of  ''persons  lawfully  using  the  highway  in 
the  customary  modes/'  which,  of  course,  em- 
braoefl  both  teams  and  pedestrians.  Under 
these  rules  of  law  governing  the  duty 
of  the  plaintiff,  was  he,  in  crossing  the  de- 
fendant's tracks,  under  all  the  circum- 
stances involved,  as  a  matter  of  law,  guilty 
of  contributory  negligence,  or  was  the  ques- 
tion whether  his  conduct  on  that  occasion 
constituted  contributory  negligence  one  of 
fact  for  the  jury? 

The  plaintiff  testifies  as  to  what  he  did 
with  respect  to  the  exercise  of  care  in  look- 
ing for  the  car  as  follows: 

Q,  Did  you  allow  your  eye  that  day,  as 
you  looked  back,  to  travel  back  as  far  as 
you  could  see  at  your  point  of  view? 

A.  That  I  could  not  say.  I  know  I 
looked  back  to  see  if  there  was  a  car  com- 
ing. I  know  I  looked  back  beyond  Mrs. 
Morse's. 

The  undisputed  evidence  shows  that  the 
Morse  house,  referred  to,  was  244  feet  from 
the  crossing.  Another  witness  testifies 
positively  that  at  the  time  the  plaintiff 
was  making  a  turn  to  cross  the  track  into 
Williams  avenue  the  electric  car  was  just 
coming  by  the  end  of  the  Morse  house, — 
as  the  evidence  shows,  244  feet  away. 

The  motorman  testified  as  follows: 

Q.  When  did  you  observe  Mr.  Marden 
turning  to  cross? 

A,  When  I  was  most  to  the  avenue. 

Q,  How  far? 

A.  Between  40  and  50  feet, — somewhere 
along  there. 

Q,  How  near  was  Mr.  Marden's  team  to 
the  raUs  when  he  made  the  turn,  or  at- 
tempted to  make  the  turn? 

A,  Five  feet. 

Q,  Did  Mr.  Marden  at  any  time,  from  the 
top  of  the  hill  until  he  made  the  turn  to 
Williams  avenue,  drive  his  horse  to  the 
other  side  of  the  road? 

A.  I  did  not  see  him  do  that. 

Q,  Did  Mr.  Marden  or  anybody  else  look 
out  from  the  front  end  of  the  cart  back 
towards  the  car? 

A.  No,  sir. 

Q,  Was  the  rear  end  of  the  cart  closed  or 
openf 

A,  Closed. 

Q.  Was  the  cart  entirely  covered,  or  an 
open  cart? 

A.  Entirely  covered. 

Q.  When  Mr.  .Marden  turned  his  horse 
to  cross  the  track,  what  did  you  do? 

A.  I  set  up  my  brakes  as  hard  as  I  could. 
60  L.  R.  A. 


And  this,  as  far  as  the  evidence  shows, 
was  the  first  act  on  the  part  of  the  motor- 
man  towards  any  effort  to  check  the  car 
so  as  to  have  it  under  control  at  the 
crossing. 

Can  the  court  say,  under  the  law  appli- 
cable to  the  duty  respectively  resting  upon 
cars  and  teams  in  approaching  a  street 
junction,  that  it  was  negligence  per  9e  for 
the  plaintiff  to  undertake  to  cross  the  car 
track  into  another  street  when  the  track 
was  clear  for  a  distance  of  244  feet?  We 
think  it  cannot.  We  think  it  was  a  question 
for  the  jury  to  determine.  If  the  jury  be- 
lieved, as  they  might,  that  the  plaintiff, 
20  feet  therefrom,  looked  up  the  track  a 
sufficient  distance  to  discover  whether  a 
car  was  in  such  close  proximity  as  to  im- 
peril his  crossing  the  track,  and,  discover- 
ing none,  undertook  to  cross,  they  well  might 
find  that  the  plaintiff  was  not  guilty  of 
contributory  negligence,  and  that  the  fail- 
ure of  the  motorman  to  apply  the  brakes 
until  within  40  feet  of  the  accident  was  a 
clear  case  of  negligence. 

Driscoll  V.  West  End  Btreet  B.  Co,  15» 
Mass.  146,  34  N.  £.  171,  already  cited,  is 
a  case  which,  in  many  of  its  elements,  is 
not  unlike  the  case  at  bar.  The  court  says : 
''In  the  present  case  we  think  the  questions 
of  due  care  on  the  part  both  of  the  plaintiff 
and  of  the  defendant's  servants  were  for 
the  jury.  One  circumstance  to  be  consid- 
ered is  that  the  plaintiff's  horses  were  across 
the  defendant's  track  at  the  time  his  wagon 
was  hit.  When  two  vehicles  are  approach- 
ing at  reasonable  rates  of  speed  on  con- 
verging lines,  the  question  arises  as  to 
which  should  give  way;  and  one  circum- 
stance to  be  considered  is,  which,  according 
to  the  rates  of  speed  they  are  going,  will 
first  reach  the  point  where  the  lines  of 
travel  cross  each  other.  The  plaintiff's 
testimony  is  that  the  car  was  nearly  400 
feet  from  him  when  he  proceeded  to  cross 
Hanover  street  diagonally  to  Elm  street. 
It  seems  to  have  been  daylight,  and,  al- 
though it  does  not  appear  when  the  driver 
of  the  car  first  saw  the  plaintiff,  no  rea- 
son appears  why  he  should  not  have  seen 
him  long  before  he  applied  the  brakes.  The 
evidence  was  that  he  put  on  the  brakes  five 
or  ten  seconds  before  the  collision  and  when 
the  front  of  the  car  was  about  20  feet  from 
the  plaintiff.  It  was  the  duty  of  the  driver 
of  the  car  to  keep  a  reasonable  lookout  for 
teams  coming  from  cross  streets  and  rea- 
sonable control  of  his  car,  so  as  to  avoid 
collisions,  and  we  think  that  there  was  evi- 
dence for  the  jury  that  this  was  not  done. 
Neither  can  we  say  that  there  was  not  evi- 
dence for  the  jury  that  the  plaintiff  was 
in  the  exercise  of  due  care.  Apparently* 
if  the  speed  of  the  car  had  been  seasonably 
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oheeked,  the  oollision  would  have  been 
avoided,  and  the  danger  was  not  immedi- 
ate when  the  plaintiff  underto<^  to  crose 
the  track." 

This  case,  we  think,  is  fully  applicable 
to  the  one  at  bar.  In  this  case  the  motor- 
man  was  running  his  car  down  a  sharp 
grade  in  plain  daylight,  having  the  plain- 
tiff in  view  all  the  time,  approaching  the 
crossing  of  a  street  at  this  time  "consider- 
ably used  for  vehicles,"  as  evidence  shows, 
charged  with  the  duty  of  anticipating  that 
the  plaintiff  might  turn  into  tiie  avenue, 


as  he  did,  and  of  having  his  car  under  con- 
trol; and  yet  he  did  not  set  the  brakes  for 
the  purpose  of  controlling  his  ^car  until 
within  40  feet  of  the  crossing.  We  feel  in- 
clined to  affirm  of  this  conduct  what  was 
said  in  the  last  case  cited:  "Apparently, 
if  the  speed  of  the  car  had  been  seasonably 
checked,  the  collision  would  have  been 
avoided,  and  the  danger  was  not  immediate 
when  the  plaintiff  imdertook  to  oross  the 
trade." 

Motion  overruled. 

Judgment  im  the  verdict. 
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Henry  SOUTHER  et  al, 

V. 

City  of  GLOUCESTER. 
(187  Mass.  562.) 

1.  The  tect  thmt  the  conntmctlon  of 
vrmter^rorkii  !■  «  public  Hue  to  be  paid 
for  hy  taxation  does  not  require  the  basing 
of  all  rates  upon  the  amount  of  water  used 
In  each  Instance,  and  on  nothing  else. 

S.  Oivnern  of  eoitrngeu  In  ontlylns 
districts  of  «  city  cannot  complain  that 
some  dlBcrlmination  Is  made  In  rates  be- 
tween them  and  consumers  In  the  heart  of 
the  city,  where  special  circumstances  exist 
which  Justify  it 

8.  dnc  climrarlns  thmt  'vrmtcr  rates  Im- 
posed upon  bis  property  are  nnrem- 
sonmbl^  has  the  harden  of  establishing  that 
fact. 

4.  Owners  of  snmmer  cottnses  In  ont- 
lylns  districts,  who  desire  to  use 
'vrnter  from  n  city  system  during  part  of 
the  year  only,  may  be  required  to  pay  the 
same  amount  for  such  water  as  owners  of 
property  in  the  city  are  required  to  pay  for 
service  during  the  whole  year,  where  the  lay- 
ing of  special  pipes  and  the  construction  of 
an  additional  reservoir  are  necessary  to  en- 


Nora. — As  to  regulation  of  municipal  water 
•apply  generally,  see  note  to  State  ea  rel. 
Hallauer  v.  Gosnell,  61  L.  R.  A.  33. 

As  to  validity  of  regulation  of  company  re- 
quiring patron  in  default  for  rents  to  pay  $1 
as  condition  precedent  to  his  right  to  be  again 
furnished  with  water,  see  American  Water- 
works Co.  V.  State.  30  L.  R.  A.  447. 

As  to  regulation  that  water  will  not  be 
tamed  on  in  building  until  unpaid  rents  of  pre- 
vious owners  or  tenants  are  paid,  see  Turner 
V.  Revere  Water  Co.  40  L.  R.  A.  657. 

As  to  right  to  remove  meter  and  require  con- 
sumer to  pay  according  to  number  of  fixtures, 
see  Ladd  v.  Boston,  40  L.  R.  A.  171. 

As  to  power  to  compel  corporation  to  furnish 
water  to  individual,  see  note  to  Rushvllle  v. 
Rnshvllle  Natural  Qas  Co.  15  L.  R  A.  821; 
also  Portland  Natural  Gas  ft  Oil  Go.  v.  State, 
21  L.  R.  A.  639 ;  Wood  v.  Auburn,  20  L.  R.  A. 
376;  and  State  ea  rel.  Mllsted  v.  Butte  City 
Water  Co.  82  L.  B.  A.  697. 
•OL.R.A. 


able  the  city  to  furnish  the  water,  which 
facts  create  special  circumstances  Justifying 
a  discrimination  in  rates  between  the  two 
classes  of  consumers;  and  they  cannot  com- 
plain that  the  rule  requiring  payment  in  ad- 
vance is  applied  to  them. 

(March  4,  1905.) 

D  EPORT  by  the  Superior  Court  for  Essex 
-^*'  County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  a  bill  filed  to  enjoin  the 
cutting  off  of  plaintiff's  water  supply.  Dis- 
miseed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr,  D.  Oliaiinoey  Brewer,  for  plain- 
tiffs: 

The  plaintiffs  cannot  be  discriminated 
against  on  the  ground  that  special  expense 
has  been  incurred  in  order  to  serve  them. 

The  general  expenses  of  providing  a  sup- 
ply of  water,  and  the  general  benefits  to  the 
municipality  from  the  uses  of  water,  which 
are  not  strictly  public,  are  paid  for  by  gen- 
eral taxation  of  the  inhabitants. 

Merrimaok  River  8<w,  Bank  v.  Lotcell,  152 
Mass.  566,  10  L.  R.  A.  122,  26  N.  E.  97; 
Opinion  of  Justices,  160  Mass.  697,  8  L.  R. 
A.  487,  24  N.  E.  1084;  San  Diego  Land  d 
Town  Co,  V.  National  City,  174  U.  S.  739,  43 
L.  ed.  1164,  19  Sup.  Ct.  Rep.  804. 

Nothing  differentiated  the  plaintiffs  from 
the  regular  customers  of  the  city  of  Glouces- 
ter (who  used  the  water  under  the  faucet 
system  for  household  purposes)  in  such  a 
way  as  to  render  them  liable  to  a  larger  tax. 

Ladd  V.  Boston,  170  Mass.  332,  40  L.  R. 
A.  171,  49  N.  R  627. 

Individuals  have  a  constitutional  right  to 
insist  that  rates  charged  them  by  public- 
service  corporations,  and  by  mimicipalities 
performing  similar  offices,  shall  be  reason- 
able. 

Munn  V.  Illinois,  94  U.  8.  113,  24  L.  ed. 
77 ;  8mffth  v.  Ames,  169  U.  S.  626,  42  L.  ed. 
842,  18  Sup.  Ct.  Rep.  418;  Lowell  v.  Boston, 
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111  Mass.  464,  15  Am.  Rep.  39;  Slate  ex  rel. 
Atty,  Gen.  v.  Turn  Village  Water  Co.  98  Me. 
214,  56  AtL  763;  Lumbard  v.  Steams,  4 
Cush.  60;  Rogers  Park  Water  Co,  v.  Fergus, 
180  U.  S.  628,  45  L.  ed.  705,  21  Sup.  a.  Rep. 
490. 

\\hen  unreasonable  rates  are  charged,  or 
if  the  public  is  not  served  impartially,  a 
company  or  city  may  be  reached  by  the  re- 
straining hand  of  the  court. 

Kennebec  Water  District  v.  Waterville, 
07  Me.  201.  60  L.  R.  A.  866,  54  Atl.  6. 

A  water  company,  or  a  municipality, 
abuses  its  franchises  if  it  fails  to  furnish 
water;  and  it  is  its  duty  to  supply  all  who 
apply  for  water  on  reasonable  terms. 

Turner  v.  Revere  Water  Co,  171  Mass. 
:j2y,  40  L.  R.  A.  657,  68  Am.  St.  Rep.  432, 
50  N.  £.  634:  Lumbard  v.  Steams,  4  Gush. 
60:  Young  v.  Boston,  104  Mass.  95;  Ken- 
nebec Water  District  v.  Waterville,  97  Me. 
201,  60  L.  R.  A.  856,  54  Atl.  6;  Opinion  of 
Justices,  150  Mass.  597,  8  L.  R.  A.  487,  24 
N.  E.  1084;  Wood  v.  Auburn,  87  Me.  292,  29 
L.  R.  A.  376,  32  Atl.  906. 

Rates  and  regulations  must  be  uniform 
for  parties  charged  by  toll. 

Young  ▼.  Boston,  104  Mass.  95 ;  Mobile  v. 
Bienville  Water  Supply  Co.  130  Ala.  379,  30 
So.  445:  29  Am.  &  Eng.  Enc.  Law,  p.  19; 
ChHffin  V.  Goldsboro  Water  Co.  122  N.  C. 
206,  41  L.  R.  A.  240,  30  S.  E.  319;  Wood  v. 
Auburn,  87  Me.  291,  29  L.  R.  A.  376,  32  Atl. 
906;  T wells  v.  Pennsylvania  R.  Co.  (Pa.) 
3  Am.  L.  Reg.  N.  S.  728. 

The  basis  of  all  calculations  as  to  the  rea- 
sonableness of  rates  is  reached  by  consider- 
ing the  right  of  the  company  to  derive  a 
fair  income  based  upon  the  fair  value  of  the 
property  at  the  time  of  its  being  used  by 
the  public, — taking  into  account  the  cost  of 
maintenance  or  depreciation  and  current 
operating  expenses, — and,  on  the  other  hand, 
the  right  of  the  public,  considered  indi- 
vidually and  not  in  the  aggregate,  to  exact 
no  more  than  the  service  is  worth. 

Stnyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418 ;  San  Diego  Land  d 
Toicn  Co.  V.  National  City,  174  U.  S.  739, 
43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804:  Cov- 
ington rf  L.  Tump.  Road  Co.  v.  Sandford, 
164  r.  S.  578,  41  L.  ed.  560,  17  Sup.  Ct. 
Rep.  198;  Cot  ting  v.  Kansas  City  Stock 
Yards  Co.  {Cotting  v.  Godard)  183  U.  S. 
79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30;  Ken- 
nebec Water  District  v.  Waterville,  97  Me. 
185,  60  L.  R.  A.  856,  54  Atl.  6. 

Payments  are  to  be  exacted  from  water 
takers  only  for  water  ''supplied  at  their 
request,  and  then  only  for  what  is  fumiBhed 
and  for  the  time  it  is  furnished.*' 

Merrimaok  River  Sav.  Bank  v.  Lowell, 
152  Mass.  556,  10  L.  R.  A.  122,  26  N.  E. 
97;  Turner  v.  Revere  Water  Co,  171  Mass. 
69  L.  R.  A. 


329,  40  L.  R.  A.  657,  G8  Am.  St.  Rep  432» 
50  X.  E.  634. 

A  regulation  providing  that  every  taker 
of  water  shall  be  liable  to  pay  rent  for  the 
whole  year,  whether  he  actually  uses  it  for 
that  lengrth  of  time  or  not,  and  to  make  the 
payment  in  advance,  is  unreasonable. 

Rockland  Water  Co.  v.  Adams,  84  Me. 
472,  30  Am.  St.  Rep.  368,  24  AU.  840. 

A  prospective  water  taker  for  two  months, 
after  tendering  six  months'  advance  pay- 
ment (especially  when  it  appears  that  this 
is  all  that  is  exacted  of  residents  in  the 
town),  will  not  be  required  to  pay  for  an 
additional  six  months'  term,  during  which 
his  tenement  is  unfitted  for  occupancy,  even 
on  the  ground  that  he  may  have  the 
privilege  of  bringing  suit  to  recover  back 
such  excess. 

Merrimaok  River  Sav.  Bank  v.  Lotoell,  152 
Mass.  556,  10  L.  R.  A.  122,  26  N.  E.  97: 
Turner  v.  Revere  Water  Co.  171  Mass.  329, 
40  L.  R.  A.  657,  68  Am.  St.  Rep.  432,  50 
N.  £.  634;  Wood  t.  Auburn,  87  Me.  291,  29 
L.  R.  A.  376,  32  Atl.  906 ;  Rockland  Water 
Co,  v.  Adams,  84  Me.  472,  30  Am.  St  Rep. 
368,  24  Atl.  840. 

Messrs.  Boyd  B.  Jones  and  limooln  8. 
Simonds,  for  defendant: 

The  determination  of  rates  by  the  water 
commissioners  involves  the  exercise  of  their 
discretion,  in  which  they  may  take  into  ac- 
count, not  only  the  quantity  of  water  used 
by  each  taker,  but  also  the  use  and  bene- 
fit thereby  accruing  to  the  consumers, 'the 
number  of  persons  served,  the  cost  of  sup- 
ply, and  the  effect  of  a  certain  method  of  de- 
termining prices  upon  the  revenues  to  be 
obtained  by  the  city;  and  there  is  a  pre- 
sumption that  in  fixing  rates  they  have 
acted  fairly. 

Ladd  V.  Boston,  170  Mass.  332,  40  L.  R. 
A.  171,  49  N.  E.  627;  Parker  v.  Boston,  1 
Allen,  361 ;  St.  Louis  Brewing  Asso.  v.  St. 
Louis,  140  Mo.  419,  37  S.  W.  525,  41  8.  W. 
911. 

There  is  a  right  to  require  payment  in 
advance. 

Turner  v.  Revere  Water  Co.  171  Mass.  329, 
40  L.  R.  A.  657,  68  Am.  St.  Rep.  432,  50  N. 
E.  634. 

Lorlns,  J.,  delivered  the  opinion  of  the 
court: 

We  do  not  stop  to  consider  whether,  on 
the  evidence  before  the  superior  court,  the 
plaintiffs  were  shown  to  have  had  any  in- 
terest in  the  water  rate  for  cottage  B  for 
the  year  in  question,  for  we  are  of  opinion 
that  the  finding  of  fact  on  the  meritis  was 
not  wrong  as  matter  of  law.  As  the  bill 
must  be  dismif^sed.  even  if  the  preliminary 
difficulty  which  we  have  had  is  overcome,  we 
prefer  to  dispose  of  the  ease  on  the  ground 
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on  which  it  was  tried  and  disposed  of  in  the 
court  below.  The  plaintiffs  have  undertaken 
to  sweep  aside  any  difference  in  rates 
charged  them  by  reason  of  facts  peculiar  to 
the  section  of  the  city  where  the  cottage  in 
question  is  situated,  on  the  ground  that  the 
oonstmetion  of  waterworks  is  a  public  use, 
to  be  paid  for  by  taxation.  From  this  they 
draw  the  inference  that  all  rates  are  to  be 
based  on  the  amount  of  water  used  in  each 
instance,  and  on  nothing  else.  But  that  is 
not  so.  It  was  well  said  in  Ladd  v.  Boston, 
170  Mass.  332,  335,  40  L.  R.  A.  171,  49  N. 
K  627:  ''Considerable  discretion  in  deter- 
mining the  methods  of  fixing  rates  is  neces- 
sarily given  by  the  statute  to  the  water  com- 
missioner. Money  must  be  obtained  from 
water  takers  to  reimburse  the  city  wholly 
or  in  part  for  the  expense  of  furnishing 
water.  An  equitable  determination  of  the 
price  to  be  paid  for  supplying  water  does 
not  look  alone  to  the  quantity  used  by  each 
water  taker.  The  nature  of  the  use  and  the 
benefit  obtained  from  it,  the  number  of  per- 
sons who  want  it  for  such  a  use,  and  the 
effect  of  a  certain  method  of  determining 
prices  upon  the  revenues  to  be  obtained  by 
the  city,  and  upon  the  interests  of  property 
holders,  are  all  to  be  considered."  See,  in 
this  connection,  Smyth  w.Ames,  169  U.  S. 
466,  546,  547,  42  L.  ed.  819,  849,  18  Sup.  Ct 
Rep.  418;  San  Diego  Land  d  Town  Co,  v. 
Nationdl  City,  174  U.  8.  739,  757,  43  L.  ed. 
1154,  1161,  19  Sup.  Ct.  Rep.  804;  Cotting  v. 
Kansas  City  Stock  Yards  Co.  {Cotting  v. 
Oodard)  183  U.  S.  79,  95,  96,  46  L.  ed.  92, 
103,  104,  22  Sup.  Ct.  Rep.  30.  The  special 
cost  of  extending  the  system  to  the  ''outly- 
ing section"  in  question;  the  fact  that,  even 
if  water  is  wanted  there  for  less  than  a  year 
as  a  rule,  the  interest  on  the  cost  of  the 
necessary  special  construction  and  on  the 
construction  of  the  works  as  a  whole  runs 
throughout  the  year;  and  the  fact,  if  it  is 
a  fact,  that  there  are  but  few  persons  who 
take  water  in  this  section,  compared  with 
the  cost  of  extending  the  water  system  to  it, 
— ^are  all  of  them  matters  whioh  can  be 
taken  into  account  in  fixing  a  reasonable 
rate.  It  is  proper,  also,  to  take  into  account 
the  additional  fact  that,  "to  enable  the  de- 
fendant to  supply  water  to  an  increasing 
number  of  applicants  therefor  between  the 
years  1900  and  1903,  principally  for  summer 
houses,  it  was  deemed  necessary  by  the  com- 
missioners to  construct  during  the  year  1902 
an  additional  reservoir  or  water  basin  at  an 
expense  of  about  $250,000.''  There  may  be 
other  matters  whioh  have  not  occurred  to  us. 
It  is  true  that  the  charge  in  question  is  not 
a  charge  for  this  district,  but  for  summer 
houses  generally,  and  there  are  500  summer 
houses,  of  which  the  plaintiffs  own  but  92; 
that  is  to  say,  not  quite  one  fifth.  If  the 
69  L.  R.  A. 


other  four  fifths  are  so  situated  that  similaf 
peculiar  circumstances  apply  to  them,  no 
one  could  complain  of  this  rate.  The  plain- 
tiffs, in  any  event,  cannot  complain  that 
some  discrimination  is  made  between  them 
and  water  takers  in  the  heart  of  the  city, 
and  they  have  gone  no  further  than  that  in 
their  proof  in  the  case  at  bar.  There  is  not 
enough  here  to  enable  us  to  say  that,  pro- 
vided some  discrimination  can  be  made,  the 
discrimination  made  is  too  great.  The  bur- 
den is  on  the  plaintiffs  to  show  that  the  rate 
in  question  is  an  unreasonable  one,  and  they 
have  not  gone  far  enough  to  sustain  the  bur- 
den which  rests  on  them. 

The  plaintiffs'  objection  that  they  are 
made  to  pay  for  a  year  in  advance  falls  with 
their  objection  to  paying  for  water  in  this 
"outlying  section,"  for  the  part  of  the  year 
as  is  paid  for  water  for  the  whole  year  in 
the  heart  of  the  city.  All  rates  are  payable 
in  advance. 

The  plaintiffs  have  relied  on  Rookland 
Water  Co.  v.  Adams,  84  Me.  472,  30  Am.  St. 
Rep.  368,  24  Atl.  840,  Referred  to  in  Turner 
V.  Revere  Water  Co,  171  Mass.  329,  333,  40 
L.  R.  A.  657,  68  Am.  St.  Rep.  432,  50  N.  £. 
634.  It  is  enough  to  say  of  that  decision,  so 
far  as  the  case  now  before  us  is  concerned, 
that  it  did  not  appear  that  there  were  any 
special  circumstances  in  it.  The  only  ques- 
tion before  the  court  there  seems  to  have 
been  whether,  other  things  being  the  same, 
as  much  could  be  charged  for  water  for  four 
months  as  for  the  whole  year. 

The  plaintiffs'  citation  of  Norton  v.  Brook- 
line,  181  Mass.  360,  63  N.  E.  030,  makes  it 
necessary  to  point  out  that  this  is  not  a 
case  submitted  on  agreed  facts;  that  is  to 
say,  is  not  a  case  stated,  but  a  case  which 
was  tried  on  a  "statement  of  agreed  facts 
submitted  as  evidence." 

No  error  in  law  appearing  in  the  finding 
of  fact  made  by  the  Superior  Court,  the 
entry  must  be : 

Bill  dismissed. 


Hiram  E.  CAMPBEIX 

V. 

JUSTICES   OF   SUPERIOR   COURT   FOR 
SUFFOLK  COUNTY. 

(187  Mass.  609.) 

A  plaintiff  In  an  equity  caae  haa  no 
absolute  rlslit  to  proceed  Trlth  the 
trial  while  he  Is  in  contempt  of  coart  for 

NoTB. — For  another  case  in  this  series  as  to 
dismissal  of  suit  because  of  plaintlfTs  refusal 
to  comply  with  directions  of  court,  see  Craft 
Refrigerator  Mach.  Co.  t.  Qulnnipiac  Brewing 
Co.  25  L.  B.  A.  860. 

Am  to  right  to  strike  out  defendant's  answer 
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refastil   to  obey  an  order  which  can  be  en- 
forced by  mandnmus. 

(March  8,  1905.) 

RESERVATION  by  the  Supreme  Judicial 
CJourt  for  Suffolk  County  for  the  opin- 
ion of  the  full  bench  of  a  petition  for  a  writ 
of  mandamus  to  compel  the  justices  of  the 
Superior  CJourt  to  proceed  with  the  trial  of 
an  action.    Dismissed. 

Petitioner  filed  his  original  bill  seeking 
to  enjoin  the  sale  by  the  Carpenter-Morton 
Company  of  certain  varnish  stains,  and  to 
secure  an  accounting.  Defendants  filed  a 
cross  bill.  Complainant's  bill  was  dismissed, 
and  under  the  cross  bill  he  was  enjoined 
from  selling  varnish  stains.  He  disobeyed 
this  injunction,  and  was  adjudged  in  con- 
tempt, and  a  penalty  laid  upon  him  for  the 
benefit  of  the  defendants.  Upon  the  account- 
ing before  the  master,  a  finding  was  made 
in  plaintiff's  favor,  to  which  both  parties 
filed  exceptions.  Plaintiff  requested  the 
court  to  proceed  with  the  hearing  of  the 
exceptions  and  upon  its  refusal  sued  out 
this  writ. 

Further  facts  appear  in  the  opinion. 

Messrs.  Edgar  O.  Achora  and  Walter 
B.  Grant,  for  petitioner: 

The  refusal  to  proceed  is  contrary  to  the 
petitioner's  vested  constitutional  rights  to 
a  certain,  free,  prompt,  and  complete  remedy 
for  all  injuries  to  his  property,  and  that  he 
shall  not  be  deprived  of  it  except  by  due 
process  of  law. 

Bill  of  Rights,  arts.  1,  10,  11,  12;  U.  S. 
Const.  5th  Amend. 

Due  process  of  law  is  its  regular  ad- 
ministration, through  courts  of  justice,  by  a 
timely  and  regular  course  of  proceeding  to 
judgment  and  execution. 

Den  ex  dem.  Murray  v.  Hohoken  Land  d 
Improv,  Oo.  18  How.  272,  15  L.  ed.  372; 
Rees  V.  Watertoicny  19  Wall.  107,  22  L.  ed. 
72;  Baker  v.  Kelley,  11  Minn.  480,  Gil.  J58; 
Dwight  V.  Williams,  4  McLean,  686,  Fed. 
Cas.  No.  4,218;  Westervelt  v.  Oregg,  12  N. 
Y.  202,  62  Am.  Dec.  166;  Rovoan  v.  State,  30 
Wis.  129,  11  Am.  Rep.  569;  Ruber  v.  Reily, 
63  Pa.  112;  State  ew  rel  Warfield  v.  Beoht, 
23  Minn.  413. 

Mandamus  is  the  proper  remedy. 

Chase  v.  Blackstone  Canal  Oo.  10  Pick. 
246;  Re  Strong.  20  Pick.  484;  High, 
Mandamus,  §  250,  p.  189;  People  ea  rel. 
Oreen  v.  De  La  Guerra,  43  Cal.  226 ;  Carpen- 
ter V.  Bristol  County,  21  Pick.  258 ;  Ew  parte 
Morgan,  114  U.  S.  174,  29  L.  ed.  136,  5  Sup. 
Ct.  Rep.  825;  Ex  parte  Bradstreet,  7  Pet. 


647,  8  L.  ed.  815 :  Re  Washington  d  G.  R, 
Co,  140  U.  S.  91,  36  L.  ed.  339,  11  Sup.  Ot. 
Rep.  673 ;  Ex  parte  Schollenberger,  96  U.  S. 
369,  24  L.  ed.  853;  Ex  parte  Russell,  13 
Wall.  664,  20  L.  ed.  632;  People  v.  Common 
Pleas  Judges,  1  Cow.  576. 

The  superior  court  having  refused  to  let 
the  case  proceed  according  to  the  fixed  rules 
of  procedure  of  that  court,  the  petitioner 
had  no  remedy  by  appeal,  and  none  except 
by  writ  of  mandamus. 

Chicago  d  A.  R.  Co,  v.  WiswalU  23  Wall. 
507,  23  L.  ed.  103. 

A  court  cannot  deprive  a  party  of  his 
right  of  "due  process  of  law"  in  the  ad- 
judication of  his  property  rights,  regardless 
of  whether  he  is  in  contempt  or  not. 

1  Dan.  Ch.  PI.  A  Pr.  5th  ed.  p.  505; 
Ricketts  v.  Momington,  7  Sim.  200;  Futvoye 
V.  JTennard,  2  Giff.  110;  Fry  v.  Ernest,  9  Jur. 
N.  S.  1161;  WiUon  v.  Bates,  3  Myl.  &  C. 
197;  People  ex  rel.  Crymble  v.  Norton,  46 
111.  App.  434;  Ward  v.  Ward,  70  Vt.  430,  41 
Atl.  435 ;  Ferguson  v.  Elgin  County,  15  Ont. 
Pr.  Rep.  399;  Hovey  v.  Elliott,  167  U.  S. 
409,  42  L.  ed.  215,  17  Sup.  a.  Rep.  841. 

A  court  cannot  order  plaintiff  to  perform 
the  impossible,  and  then  hold  him  in  con- 
tempt, and  deprive  him  of  his  legal  rights 
for  failure  to  obey. 

Walton  V,  Walton,  64  N.  J.  Eq.  607,  36 
Atl.  289;  Hogue  v.  Hayes,  63  Iowa,  377,  5 
N.  W.  541 ;  Ex  parte  Overend,  122  Cal.  201, 
54  Pac.  740;  Moseley  v.  People,  101  111.  App. 
564;  Cooke  v.  Tanswell,  8  Taunt.  131. 

Mr.  6.  W.  Andenon,  for  respondents: 

While  the  party  in  contempt  has  a  right 
to  defend  himself  against  other  parties  who 
are  prosecuting  the  case,  he  will  not  be  per- 
mitted to  ask  for  the  favor  of  the  court, 
nor  to  take  any  aggressive  proceedings 
against  his  adversary. 

Fletcher,  Eq.  PI.  k  Pr.  §§  417,  659; 
Rapalje,  Contempts,  §  136;  Brinkley  v. 
Brinkley,  47  N.  Y.  40;  7  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  69  ei  seq,;  Miller,  Eq.  Proe. 
i  243;  RoUnson  v.  Owen,  46  N.  H.  38;  (Gor- 
don V.  Gordon,  141  111.  160,  21  L.  R.  A.  887, 
33  Am.  St.  Rep.  294,  30  N.  E.  446;  Atchison, 
T.  d  8.  F,  R.  Co.  V.  Jennison,  60  Mich.  232, 
27  N.  W.  6;  People  ex  rel.  Gaynor  v.  Mc- 
Kane,  78  Hun,  154,  28  N.  Y.  Supp.  981; 
Wells,  F.  d  Co.  V.  Oregon  R,  d  Nav.  Oo.  9 
Sawy.  601,  19  Fed.  20. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Tliis  is  a  petition  for  a  writ  of  mandamus 
to  compel  the  justices  of  the  superior  court 


as  a  punishment  for  contempt,  see  Hovey  v. 
Elliott,  39  L.  R.  A.  449,  Affirmed  In  42  L.  ed. 
U.  S.  215. 

As  to  right  to  defend    salt  for  divorce  where 
69  L,  R.  A. 


defendsDt  has  failed  to  pay  alimony  as  ordered 
by  court,  see  Gordon  v.  Gordon,  21  L.  R.  A. 
887. 
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to  proceed  with  the  hearing  of  a  suit  in 
equity,  upon  exceptions  to  a  master's  report, 
and  thereafter  upon  the  merits.  We  treat 
the  reservation  as  a  report  of  the  questions 
of  law  which  arise  upon  the  record  and  the 
agreement  of  the  parties,  under  Kev.  Laws, 
chap.  156,  §  7.  We  do  not  think  that  the 
slight  change  in  this  section  from  the 
language  of  Pub.  Stat.  1882,  chap.  150,  §  8, 
was  intended  to  change  the  meaning  of  the 
proyision,  and  it  has  always  been  held  that 
a  justice  of  the  supreme  judicial  court,  sit- 
ting at  the  trial  of  an  action  at  law,  might 
report  questions  of  law  to  the  full  court, 
without  deciding  them. 

The  petitioner,  who  is  the  plaintiff  in  that 
suit,  is  in  contempt  of  the  court  for  a  viola- 
tion of  an  injunction.  The  principal  ques- 
tion is  whether  a  plaintiff  who  is  in  con- 
tempt has  an  absolute  right  to  proceed  in 
the  trial,— such  that  it  is  the  legal  duty  of 
the  court,  upon  his  request,  to  permit  him 
to  go  on.  The  authorities  agree  upon  the 
familiar  doctrine  that  a  party  in  contempt 
is  not  in  a  position  to  ask  the  court  for  any 
favor  or  indulgence.  1  Dan.  Gh.  PL  ft  Pr. 
5th  Am.  ed.  504,  505,  and  notes;  Eovey  v. 
FAlioti,  167  U.  S.  400,  42  L.  ed.  215,  17  Sup. 
Ct.  Rep.  841,  and  cases  cited;  Re  Wiokham, 
L.  R.  35,  Ch.  Div.  272;  Clark  v.  Dew,  I  Russ. 
&  M.  103;  Ricketta  v.  Momington,  7  Sim. 
200;  Rogers  v.  Patersan,  4  Paige,  460.  In 
Hovey  v.  Elliott,  167  U.  S.  409,  42  L.  ed. 
215,  17  Sup.  Ct.  Rep.  841,  many  cases  were 
reviewed;  and  it  was  held  that,  when  a  de- 
fendant in  equity  has  filed  an  answer  and 
prepared  a  defense,  the  plaintiff  cannot  have 
his  answer  stricken  from  the  files,  and  the 
case  go  to  judgment  against  him,  because 
of  his  subsequent  contempt.  It  was  decided 
that  such  a  proceeding,  if  enforced,  would 
be  a  taking  of  property  without  due  process 
of  law.  The  case  of  Walker  v.  WaJker,  82 
N.  Y.  260,  which  shows  a  different  view,  was 
criticized,  and  held  to  be  without  substantial 
support  in  the  cases  therein  referred  to. 
But  the  decision  is  not  in  conflict  with  the 
contention  of  the  present  respondents,  that  a 
plaintiff,  while  he  is  in  contempt,  cannot 
proceed  to  a  trial  upon  the  merits.  The 
early  English  cases  are  conflicting  on  this 
point,  but  those  that  are  relied  upon  by  the 
petitioner  (see  Wilson  v.  Bates,  3  Myl.  t  C. 
197;  Cattell  v.  Simons,  5  Beav.  396;  Ghat- 
ierton  v.  Thomas,  36  L.  J.  Ch.  N.  S.  592) 
!4eem  to  be  practically  overruled  by  Re  Wick- 
ham,  L.  R.  35  Ch.  Div.  272,  which  holds  that 
a  plaintiff  who  disobeys  an  order  for  the 
payment  of  costs  on  a  preliminary  matter 
will  not  be  allowed  to  proceed  with  his 
case.  The  principle  is  analogous  to  that 
which  precludes  a  plaintiff  who  is  nonsuited 
in  an  action  at  law  from  prosecuting  a  sec- 
ond suit  until  he  has  paid  the  costs.  Rev. 
«ftL.R.A. 


Laws,  chap.  203,  §  11.  And  it  is  incon- 
sistent witJi  the  petitioner's  contention  that 
a  plaintiff  who  has  failed  to  do  that  which 
properly  is  required  of  him  in  the  case  may 
insist  upon  a  trial  as  a  matter  of  right.  If 
a  plaintiff  prays  for  a  decree  against  his  ad- 
versary, we  are  of  opinion  that  the  prin- 
ciples stated  in  the  cases  first  cited  should 
be  applied  to  a  request  to  proceed  with  the 
case  to  a  final  judgment,  as  well  as  to  re- 
quests for  preliminary  favors.  It  is  plain 
that  misconduct  of  a  plaintiff  that  is  treated 
as  a  contempt  often  may  be  of  such  a  kind 
as  would  make  it  impossible  to  go  on  with 
the  case  without  great  injustice  to  the  de- 
fendant. Suppose,  for  illustration,  that  a 
plaintiff  disobeys  an  order  to  produce  books 
and  papers  which  the  defendant  is  entitled 
to  have  in  evidence,  or  refuses  to  answer  in- 
terrogatories or  questions  put  to  him  as  a 
witness  on  the  stand.  It  would  be  absurd 
to  say  that  while  in  contempt  for  disobedi- 
ence of  an  order  of  this  kind  a  plaintiff 
would  have  a  right  to  have  the  trial  proceed. 
The  statement  of  the  law  in  Brinkley  v. 
Brinkley,  47  N.  Y.  40-49,  is  that  "a  party  in 
contempt  .  .  .  will  not  be  permitted  to 
ask  for  the  favor  of  the  court,  nor  to  take 
any  aggressive  proceedings  against  his  ad- 
versary." The  following  cases  also  tend  to 
support  this  proposition  with  greater  or  less 
force:  Rogers  v.  Pater  son,  4  Paige,  450; 
Haaard  v.  Durant,  11  R.  I.  195;  Walker  v. 
Walker,  82  N.  Y.  260;  Piokett  v.  Ferguson, 
45  Ark.  177-191,  55  Am.  Rep.  545;  Allen  v. 
Georgia,  166  U.  8.  138,  41  L.  ed.  949,  17 
Sup.'  Ct.  Rep.  525 ;  Robinson  v.  Otven,  46  N. 
H.  38.  In  Gordon  v.  Gordon,  141  111.  160- 
163,  21  L.  R.  A.  387,  33  Am.  St.  Rep.  294,  30 
N.  E.  446,  the  court  said:  "Where  a  com- 
plainant is  in  contempt,  there  may  be  cogent 
reasons  for  holding  that  his  proceedings 
shall  be  stayed  so  long  as  he  remains  in  con. 
tempt,  under  the  well-known  maxim  that 
*he  who  seeks  equity  must  do  equity.' "  In 
the  opinion  in  Atchison,  T.  d  8.  F,  R, 
Go,  V.  Jennison,  60  Mich.' 232,  27  N.  W. 
6,  are  found  these  words:  "A  complainant 
in  a  court  of  equity  can  always  be 
compelled  by  that  court  to  perform  any 
conditions  .  .  .  which  the  court  has  a 
right  to  exact,  by  refusing  to  allow  him  to 
proceed  in  his  cause  until  he  does  what  he 
ought  to  do."  In  People  ea?  rel.  Grymhle  v. 
Horton,  46  HI.  App.  434,  the  court  held  that 
a  defendant  was  not  precluded  from  his 
right  to  defend  by  being  in  contempt,  and 
added:  "Had  the  suit  been  at  his  instance, 
and  in  such  suit  he,  acting  as  one  asking  for 
relief,  had  been  in  contempt,  a  different 
question  would  have  been  presented."  We 
are  of  opinion  that  a  plaintiff  who  is  in  oon 
tempt  of  court  cannot  go  on  with  his  case 
against  the  defendant  as  a  matter  of  right. 
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1m  many  cases  it  would  be  plainly  wrong  to 
permit  him  to  do  so.  It  is  conceivable  that 
in  others  his  objectionable  conduct  may  be 
of  such  a  kind,  and  the  circumstances  of  the 
case  may  be  such,  that  the  court,  in  the  ex- 
ercise of  its  discretion,  properly  may  permit 
him  to  go  on.  In  a  case  like  the  present  the 
court  ought  not  to  issue  a  writ  of  mandamus 
to  compel  the  superior  court  to  proceed  with 
the  trial. 

It  is  contended  that  the  last  decree,  order- 
ing the  plaintiff  to  pay  the  sum  of  $1,000  to 
the  defendants,  was  erroneous.  This  part 
of  the  decree  was  intended  to  give  the  de- 
fendants compensation  for  their  damages 
caused  by  the  plaintiff's  violation  of  the  in- 
junction. It  has  been  said  that,  in  the  ab- 
sence of  statutory  authority,  the  court  can- 
not assess  a  party's  damages  for  a  breach  of 
an  injunction  in  a  proceeding  of  this  kind, 
and  order  them  paid  by  the  party  in  con- 
tempt. Swift  V.  State,  63  Ind.  81 ;  Morris  v. 
Whitehead,  65  N.  C.  637;  Re  Pierce,  44  Wis. 
411;  State  ea>  rel.  Lanning  v.  Lonsdale,  48 
Wis.  348,  4  N.  W.  390;  Bade  v.  Brazelton, 
22  Ark.  499,  79  Am.  Dec.  88.  On  the  other 
hand,  similar  orders  have  been  made  with- 
out the  authority  of  a  statute.  Wells,  F.  d 
Co.  V.  Oregon  B,  d  Nav.  Co.  9  Sawy.  601,  19 
Fed.  20;  Re  North  Bloomfield  Gravel  Min. 
Co.  11  Ssiwj.  590,  27  Fed.  795;  United  States 
ea  rel  D.  d  N.  0.  R.  Co.  v.  Atchison,  T.  d 
8.  F.  R.  Co.  16  Fed.  853.  In  New  York  and 
Wisconsin,  and  probably  in  some  other 
states,  there  are  statutes  in  regard  to  this 
subject.  We  do  not  find  it  necessary  to  de- 
termine whether  this  part  of  the  order  is 
regular,  for,  if  it  is  not,  there  is  a  valid  ad- 
judication that  the  plaintiff  is  in  contempt. 
The  decree  referred  to  is  in  such  a  form  that 
the  first  part  of  it  is  complete  in  itself,  as 
an  adjudication  that  the  plaintiff  is  in  con- 
tempt, and  is  separable  from  the  last  part, 
ordering  the  payment  of  damages. 

We  have  considered  the  case  on  the  merits, 
without  passing  on  the  question  whether  the 
petitioner  has  exhausted  his  rights  in  other 
forms  of  proceeding,  so  as  to  be  entitled  to 
make  an  application  for  this  extraordinary 
remedy. 

Petition  dismissed. 


Joseph  HELLEN 

V. 

City  of  MEDFORD. 

(188  Mass.  42.) 

1.  The    Btatiitory-    rlffht    to    1i«Te    dam- 


Airea    for    land    tlio    fee    of   vrhleh    ia 
taken  for  pablle  ase  avaemied         and 

paid  In  money  is  a  substantial  right  whicli, 
after  the  proceedings  have  progressed  so  far 
that  the  fee  has  passed,  cannot  be  impaired 
by  the  passage  of  a  statute  authorizing  the 
abandonment  of  the  land,  and  directing  that 
the  fee  shall  revest  in  the  former  owner,  and 
the  fact  thereof  be  considered  in  redaction  of 
the  damages  to  be  awarded. 
9.  "Watver  of  tUe  rlirlit  to  have  the 
wliole  daniakea  for  laad  tUe  fee  of 
"wbleli  !■  taken  for  pabllc  ase  aa- 
vevsed  and  paid  In  money  will  be  effected  by 
the  agreement  of  the  former  owner  of  the  land 
that,  if  the  proceedings  are  abandoned  for 
his  benefit,  and  the  title  revested  in  him,  his 
damages  will  be  very  light,  if  any. 

(April  28,  1906.) 

REPORT  by  the  Superior  Court  for  Mid- 
dlesex County  for  the  opinion  of  the  Su- 
preme Judicial  Court  of  a  petition  for  the 
assessment  of  damages  for  land  taken  bj 
eminent  domain  after  the  direction  of  a  ver- 
dict in  favor  of  petitioner  Hellen  for  $1,000 
and  interest,  and  dismissing  the  claim  of 
petitioner  Cutter.  Judgment  for  Hellen  up- 
on the  verdict,  and  for  Cutter  for  tu6- 
st€mtial  damages. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Steplien  K.  Tyns  and  M. 
Ifondaley  Banbom  for  petitioner. 

Messrs.  J.  M.  Hallowell  and  H.  K. 
Ximballf  for  respondent: 

Petitioner  is  estopped  from  denying  the 
constitutionality  of  the  statute  of  abandon- 
ment (Stat.  1900,  chap.  196),  and  from 
claiming  any  more  damages  than  he  ean  re- 
cover under  the  agreement  made  between 
him  and  the  city. 

Retrospective  laws  which  do  not  impair 
the  obligation  of  contracts,  or  partake  of  the 
nature  of  ew  post  facto  laws,  are  not  con- 
demned or  forbidden  by  any  part  of  the  Con- 
stitution of  the  United  States. 

Watson  V.  Meroer,  8  Pet.  88,  8  L.  ed.  87#; 
Baltimore  d  8.  R.  Co.  T.  NesJnt,  10  How. 
395,  13  L.  ed.  469. 

The  landowner  acquires  his  vested  right 
under  the  statute  when  the  highway  is  once 
completely  established,  and  the  damages  of 
the  land  once  settled  by  the  mode  pointed 
out  by  law. 

Harrington  v.  Berkshire  County,  22  Pidc. 
263,  33  Am.  Dec.  741:  New  Bedford  v.  Bris- 
tol County,  0  Gray,  346;  Corey  r.  Wrent- 
ham,  164  Mass.  18,  41  N.  E.  101. 

There  is  no  provision  in  the  Constitution 
which  prevents  the  lawmaking  power  from 
changing  the  form  of  his  remedy  before  the 


Norn. — Am  to  legislative  power  to  authorize 
the  taking  of  land  by  eminent  domain  without 
compensation,  see  also,  in  this  series,  Abend- 
roth  V.  Manhattan  R.  Co.  11  L.  R.  A.  634. 

As  to  right  to  authorize  temporary  use  of 
69  L.  R.  A. 


a  public  highway  by  a  railroad  company  with- 
out compensation  to  abutting  owner  for  de- 
struction of  access,  see  McKeon  v.  New  York,  N. 
H.  ft  H.  B.  Co.  61  L.  R.  A  780. 


190§. 
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landoTmer    has    taken    advantage    of    the 
method  already  prescribed. 

The  city  enters  into  no  contract  with  the 
petitioner  when  it  files  its  taking. 

Danforth  v.  Oroton  Water  Co.  178  Mass. 
472,  86  Am.  St.  Rep.  495,  59  N.  £.  1033. 

He  has  no  vested  right  under  the  statute 
until  he  has  established  his  damages  in  the 
mode  pointed  out  by  the  law. 

Butler  T.  Palmer y  1  Hill,  324;  Bennet  v. 
Hargus,  1  Neb.  419 ;  Vntermeyer  v.  Freund, 
7  C.  C.  A.  183,  20  U.  S.  App.  32,  58  Fed. 
205;  Dent  v.  Holbrook,  54  Cal.  145;  (him 
V.  Weissenberg  School  District,  57  Pa.  433, 
98  Am.  Dec  237;  Pritohard  t.  Bavannah 
Street  d  R.  Resort  R.  Co,  87  Qa.  294,  14  L. 
XL  A.  721,  13  S.  E.  493. 

A  statutory  right  to  a  lien  is  not  a  rested 
right. 

Woodbury  v.  Qrimes^  1  Colo.  100;  ffation- 
4U  Bank  r.  Williams^  38  Fla.  305,  20  So. 
931;  Holcomb  v.  Boynton,  151  HI.  294,  37 
N.  £.  1031;  Bangor  t.  Ooding,  35  Me.  73,  56 
Am.  Dec  688;  Frost  v.  Ilsley,  54  Me.  345; 
John  8.  Hones  d  Co,  v.  Wadey,  73  Mich.  178, 
2  L.  R.  A.  498,  41  N.  W.  222. 

A  party  has  no  vested  right  to  costs. 
.   Taylor  v.  Keeler,  30  Conn.  324 ;  Billings  v. 
Begar,  11  Mass.  340;  Com,  v.  Cambridge,  4 
Met.  35;  ElUs  v.  Whittier,  37  Me.  548. 

Where  a  statutory  remedy  for  a  right 
ereated  by  the  same  statute  is  repealed,  but 
the  repealing  statute  provides  a  substan- 
tially similar  remedy,  the  right  may  be  pros- 
ecuted under  the  repealing  statute. 

Knoup  ▼.  Piqua  Branch  of  State  Bank,  1 
Ohio  St.  603 ;  Debolt  v.  Ohio  L,  Ins,  d  T.  Co. 
1  Ohio  St.  563;  Mitchell  v.  Eyster,  7  Ohio, 
pt  1,  p.  257;  Wilson  v.  Herbert,  41  N.  J.  L. 
454,  32  Am.  Rep.  243. 

The  legislature  may  take  away  one  remedy 
for  a  cause  of  action  already  arisen  and  sub- 
stitute another,  although  such  change  of  rem- 
edy may  affect  the  interests  of  individuals; 
and  it  does  not  matter  that  the  law  is  retro- 
spective if  it  is  just. 

Simmons  v.  Hanover,  23  Pick.  188 ;  Upham 
▼.  Raymond,  132  Mass.  186;  Jewett  v. 
Phillips,  5  Allen,  160;  Bigelow  v.  Pritch- 
«rd,  21  Pick.  169;  Loring  v.  Alline,  9  Cush. 
4t8 ;  Anding  v.  Levy,  57  Miss.  51, 34  Am.  Rep. 
435;  26  Am.  ft  Eng.  Enc  Law,  2d  ed.  pp. 
747-749 ;  Forster  v.  Forster,  129  Mass.  559. 
There  is  no  constitutional  right  to  a  per- 
son whose  land  is  taken  to  obtain  the  mar- 
•  ket  value  of  the  land.  The  only  right  under 
the  Constitution  is  to  obtain  reasonable  or 
adequate  compensation. 

Beale  v.  Boston,  166  Mass.  58,  43  N.  E. 
1029;  WaU  v.  Piatt,  169  Mass.  398,  48  N.  B. 
270. 

Statutes  authorizing  discontinuance  or 
abandonment  are  common. 

Lynch  v.  Stone,  4  Denio,  356;  Burnett  T. 
40  L.  R.  A. 


Com.  169  Mass.  417,  48  N.  E.  758;  Lewis, 
Em.  Dom.  2d  ed.  chap.  29. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

Under  the  authority  of  Stat.  1882,  chap. 
154,  §  3^  p.  Ill,  the  park  commissioners  of 
Medford  took  certain  land,  and  on  Novem- 
ber 29,  1899,  filed  a  certificate  as  required  by 
the  4th  section.  No  entry  ever  was  made 
upon  the  land.  The  taking  was  simply  on 
paper.  By  virtue  of  the  proceedings,  how- 
ever, the  respondent  became  the  owner  in  fee 
of  the  land,  and  was  bound  to  pay  to  those 
whose  estate  had  been  taken  the  damages  re- 
spectively suffered  by  them.  Stat.  1882, 
chap.  154,  §§  3,  6,  pp.  Ill,  113;  Hay  v.  Com, 
183  Mass.  294,  67  N.  E.  334.  At  the  time  of 
the  taking  the  land  was  owned  by  the  peti- 
tioner Hellen  in  fee,  subject  to  an  outstand- 
ing leasehold  estate  for  years  owned  by  one 
Cutter.  It  does  not  appear  that  the  dam- 
ages ever  were  estimated  or  determined  by 
the  commission.  Several  months  after  the 
taking,  and  while  the  parties  were  trying  to 
come  to  some  agreement  as  to  the  damages, 
and  before  any  agreement  had  been  reached 
or  any  proceedings  had  been  taken  in  court, 
Stat.  1900,  chap.  196,  p.  138,  was  enacted. 
It  provided  that  any  part  of  the  land  or 
rights  in  land  taken  and  described  in  the  cer- 
tificate of  November  29,  1899,  might  in  the 
manner  set  forth  in  the  statute  be  aban- 
doned; that  such  abandonment  should  ''re- 
vest the  title  to  such  lands  or  rights  as  if 
they  had  never  been  taken,  in  the  persons, 
their  heirs  and  assigns,  in  whom  it  was  vest- 
ed at  the  time  of  taking;"  and  also  that  the 
abandonment  might  ''be  pleaded  in  reduc- 
tion of  damages  in  any  suit  on  account  of 
said  takings."  All  of  the  land  was  duly 
abandoned  in  accordance  with  the  terms  of 
the  statute,  and  to  this  petition  that  fact  was 
pleaded  in  reduction  of  damages.  The  lessee. 
Cutter,  upon  a  citation  from  the  petitioner, 
appeared  in  the  suit,  and  claimed  damages 
for  the  loss  of  his  leasehold  estate.  At  the 
trial  the  court  refused  to  rule  as  requested 
by  the  petitioners  that  Stat.  1900,  chap.  196, 
p.  138,  was  unconstitutional,  and  submitted 
certain  questions  to  the  jury,  who  found,  in 
substance,  that  the  fair  market  value  of  the 
land  at  the  time  of  the  taking  was  $13,000; 
that  the  damage  to  Hellen  by  reason  of  the 
taking  and  abandonment  was  $1,000;  that 
the  damage  to  Cutter  by  the  taking  was 
$1,000,  but,  as  reduced  by  the  abandonment, 
nothing;  and  also  that  Hellen,  by  his  agent, 
agreed  that,  if  the  property  was  abandoned 
by  the  respondent  for  his  benefit,  his  dam- 
ages would  be  very  small.  The  judge  there- 
upon ordered  a  verdict  for  the  petitioner 
Hellen  for  $1,000  and  interest^  and  at  the 
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request  of  the  petitioner  the  case  was  report- 
ed to  this  court. 

The  first  question  is  whether  Stat.  1900, 
chap.  196,  p.  138,  is  constitutional.  In  con- 
sidering this  question  certain  well-estab- 
lished rules  must  be  borne  in  mind.  Speak- 
ing generally,  the  power  to  take  land  for  pub- 
lic use  by  right  of  eminent  domain  is  limited 
not  only  as  to  quantity,  but  as  to  the  na- 
ture of  the  interest  taken,  by  the  public 
necessity.  It  is  said  that  ''the  right,  being 
based  upon  necessity,  cannot  be  any  broader 
than  the  necessity."  Cooley,  Const.  Lim.  7th 
ed.  808.  It  therefore  generally  happens  that 
in  cases  of  land  taken  under  the  exercise  of 
this  right  only  an  easement  is  taken,  the  fee 
remaining  in  the  owner.  A  familiar  exam- 
ple of  this  is  to  be  found  in  the  case  of  land 
taken  for  a  highway.  In  such  a  case,  where 
the  easement  is  lawfully  abandoned  or  dis- 
continued as  no  longer  necessary,  the  fee  is 
in  the  owner,  free  from  the  easement;  but, 
as  stated  by  Shaw,  Ch.  J.,  in  Harrington  y. 
Berkshire  County,  22  Pick.  263,  267,  33 
Am.  Dec.  741,  "the  enlarged  enjoyment  which 
the  owner  has  thereby  is  not  derived  from  the 
public,  but  is  incident  to  the  ownership  which 
has  always  subsisted  from  the  laying  out  of 
the  highway."  And  in  the  case  of  such  a 
lawful  abandonment  or  discontinuance  be- 
fore the  assessment  of  damages  there  can  be 
no  doubt  that  the  fact  of  such  an  ending  of 
the  easement  can  be  put  in  evidence  on  the 
question  of  damages.  But  the  ground  of  the 
admissibility  of  this  fact  is  not  that  the 
thing  once  taken  from  the  owner  has  been 
restored  to  him,  but  that  the  evidence  tends 
to  show  the  nature  and  extent  of  the  thing 
taken.  The  thing  taken  is  the  use  of  the 
land  for  a  highway  so  long  as  the  public  ne- 
cessity requires,  and  the  sum  to  which  the 
owner  is  entitled  is  the  damage  by  reason 
of  such  taking.  And  that  is  the  rule  of  dam- 
age all  the  way  through,  as  well  at  the  time 
of  the  trial  as  at  the  time  of  the  taking. 
The  evidence  of  a  lawful  ending  of  the 
easement  before  the  trial,  whether  by  discon- 
tinuance or  otherwise,  is  admissible,  there- 
fore, to  make  more  certain  the  nature  of  the 
easement  taken,  but  not  to  show  that  the 
right  to  damages  has  been  changed.  It  is 
manifest  that  the  lawful  ending  of  such  an 
easement  by  the  public  authorities  impairs 
no  right  of  the  landowner  as  to  damages.  It 
tends  only  to  define  this  right  as  it  at  first 
existed. 

It  is  pretty  generally  conceded,  however, 
in  the  various  artate  courts,  that  in  some 
cases  it  is  competent  /or  the  state  to  take 
for  public  use  the  land  in  fee,  bo  that  not 
even  a  possibility  of  reverter  is  left  in  the 
former  owner.  The  idea  seems  to  be  that  in 
some  cases  "the  public  purposes  cannot  be 
fully  aocompliBhed  without  appropriating 
eOL.  R.A. 


the  complete  title,  and  [that]  where  this  is 
BO  in  the  opinion  of  the  legislature  the  same 
reasons  which  support  the  legislature  in 
their  right  to  decide  absolutely  and  finally 
upon  the  necessity  of  the  taking  will  also 
support  their  decision  as  to  the  estate  to  be 
taken."  Cooley,  Const.  Lim.  7th  ed.  809,  and 
oases  cited  in  the  notes.  This  principle  is 
thus  stated  by  Field,  Ch.  J.,  in  Burnett  v. 
Com.  169  Mass.  417,  48  N.  E.  758:  "When 
land  is  taken  for  a  public  use,  it  is  ordi- 
narily within  the  discretion  of  the  legisla- 
ture to  determine  whether  it  shall  be  taken 
in  fee,  so  that  when  the  public  use  is  deter- 
mined the  title  will  remain  in  the  body  tak- 
ing it,  or  whether  it  shall  be  taken  only  to 
the  extent  necessary  for  the  public  use,  and 
so  long  as  that  use  continues."  As  herein- 
before stated,  in  the  case  before  us  the  fee 
was  taken,  leaving  not  even  the  possibility 
of  a  reverter  in  the  former  owner.  Stat. 
1882,  chap.  154,  S§  3,  4,  6,  pp.  111-113.  For 
other  instances  of  a  taking  of  a  fee,  see 
Dingley  v.  Boatonf  100  Mass.  544;  Page  v. 
O'Toole,  144  Mass.  303,  10  N.  E.  851 ;  Titua 
v.  Boston,  161  Mass.  209,  36  N.  E.  793.  At 
the  time  Stat.  1900,  chap.  196,  p.  138,  was 
enacted,  the  fee  having  passed  to  the  respond- 
ent, the  petitioners  were  entitled,  tmder  the 
Constitution  and  the  statutes  then  in  exist- 
ence, to  have  their  damages  paid  in  money. 
This  was  a  vested  right.  It  is  urged  by  the 
respondent  that  this  vested  right  consisted  of 
a  constitutional  right  to  reasonable  compen- 
sation, and  of  the  statutory  right  to  have 
it  assessed  and  paid  in  money;  and  that, 
while  the  constitutional  right  could  not  be 
impaired  by  the  legislature,  the  statutory 
right  might  be  changed  at  will,  provided  al- 
ways that  the  constitutional  right  to  rea- 
sonable compensation  was  not  impaired.  And 
it  is  urged  that  the  statutory  right  does  not 
become  vested  until  it  has  been  fully  pursued 
and  damages  assessed.  See  Harrington  v. 
Berkshire  County,  22  Pick.  263,  33  Am.  Deo. 
741.  While  it  is  true  that  every  state  has 
complete  control  over  the  remedies  it  offers 
to  suitors ;  while  it  may  abolish  one  class  of 
courts  and  create  another,  may  abolish  old 
remedies  and  substitute  new,  or  may  abol- 
ish even  without  substitution  if  a  reasonable 
remedy  remains  ( Cooley,  Const.  Lim.  7th  ed. 
pp.  515,  516,  and  cases  cited  in  the  notes 
thereto) ;  and,  while,  as  stated  by  Parker, 
Ch.  J.,  in  Com.  ex  rel.  Springfield  t.  Highway 
Comrs.  6  Pick.  501,  508,  "there  is  no  such  • 
thing  as  a  vested  right  in  a  particular  rem- 
edy,"— ^yet  a  substantive  vested  right  cannot 
be  impaired  under  the  guise  of  a  change  in 
the  remedy.  The  statute  in  question  did  not 
undertake  to  define  the  nature  of  the  thing 
originally  taken,  but  to  change  the  right  to 
damages.  Before  the  passage  of  the  statute 
the  petitioners  were  entitled  to  have  their 
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damages  aaaened  and  paid  in  money.  This 
was  a  subatantiye  right.  After  the  statute 
they  were  deprived  of  this  right,  and  were 
ohliged  to  take  land  instead  of  money.  This 
was  a  change,  not  only  in  the  remedy,  but  in 
the  thing  that  the  petitioners  were  entitled 
to  have.  It  is  of  no  consequenoe  whether 
the  subatantiye  right  vests  by  virtue  of  a 
provision  in  the  Constitution  or  in  a  statute, 
provided  it  is  vested.  The  remedy  may  be 
changed,  but  the  right  to  money  cannot  be 
changed.  As  to  that,  no  matter  how  the 
remedy  be  changed,  the  result  reached  must 
be,  in  substance,  the  same.  This  conclusion 
is  not  inconsistent  with  the  decision  in  Ear- 
ringion  ▼.  BerkaMre  County,  22  Pick.  263, 
33  Am.  Dec  741,  upon  which  the  petitioners 
rely.  We  are  of  opinion,  therefore,  that  the 
statute  is  uneonstitutional  as  applicable  to 
this  case. 

The  next  question  is  whether  the  petition- 
er Hellen  is  in  a  situation  to  avail  himself 
of  that  point.  The  jury  have  found  that  he 
agreed  that,  if  the  property  was  abandoned 


by  the  respondent  for  his  benefit,  his  dam- 
ages would  be  very  small,  if  any,  and  that 
$1,000  would  be  a  reasonable  sum  for  him 
under  that  agreement.  It  is  not  contended 
that  the  finding  was  not  warranted  by  the 
evidence,  and  the  fair  inference  is  that  the 
abcmdonment  was  made  under  that  agree- 
ment. Under  these  circumstances,  the  case 
is  within  the  well-known  principle  that, 
where  a  constitutional  provision  is  designed 
for  the  protection  of  property  rights  of  a 
person,  it  is  competent  for  him  to  waive  the 
protection,  and  to  consent  to  such  action  as 
would  be  invalid  if  taken  against  his  will 
(Cooley,  Ck>nst.  Lim.  7th  ed.  250,  251,  and 
cases  cited  in  .the  notes) ;  and  he  must  be 
held  to  have  waived  his  right  to  insist  upon 
the  unconstitutionality  of  the  statute.  It 
does  not  appear,  howevor,  that  Cutter 
waived  his  rights. 

The  result  is  that  as  to  HeUen  there 
ah€mld  he  judgment  en  the  verdict,  and  ae 
to  Cutter  judgment  for  $1,000,  with  inter- 
eat;  and  it  is  so  ordered. 
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Haiy    KELLEY,    Admrz.,    etc,    of    Ellen 
Neville,  Deceased,  Appt., 

V. 

BUFFALO   SAVINGS   BANK,   Reept. 

(180  N.  T.  ITl.) 

1.  OrAlmmrr  eare,  under  the  dreamstanees 
of  each  particular  case,  is  the  measure  of  the 
duty  of  a  savings  liank  In  iMiylng  money  out 


of  a  depositor's  account  after  his  death,  up- 
on production  of  the  bank  book  and  the  pre- 
sentation of  a  draft  purporting  to  bear  his 
signature,  when  the  bank  has  no  actual  no- 
tice of  the  depositor's  death,  and  nothing 
has  transpired  to  charge  it  with  knowledge 
of  that  fact 
8.  Fmlliire  of  the  olllcem  of  «  savtnss 
b«nlc  to  miilce  a  pliTsicml  comparison 
of  the  ■Iffnatnre  on  a  draft  presented 
with  a  depositor's  hank  book  with  his  slgna- 


Mom. — lAabWtif  of  aavinga  henha  far  payments 
ta  fraudulent  oia/tmante. 

I.  General  rule  requiring  reasonable  oare  Inf 
the  }>anh,  817. 

n.  The  application  of  the  rule  of  reasonable 
oare  as  affected  by  the  bank^s  by- 
laws. 

a.  In  general,  818. 

b.  By-law  providing  for  payment  to  tTte 

depositor's  representative  after  his 

death,  828. 
III.  The  binding  effect  of  the  by-lews  upon  the 

depositor, 
a.  Assent  by  the  depoaitor,  824. 
h.  Whai  ia  a  reasondMe  by-law,  826. 
lY.  lAmiU  of  the  application  of  the  rule  re- 
quiring reasonable  oare. 
a.  In  general,  827. 
h.   Payment   upon   fraudulent   daim   of 

idenUty  merely,  827. 
c   Payment  upon  impersonation  of  the 

depositor,   combined    with    forgery^ 

829. 

d.  Payment  upon  ferged  orders  alone, 

888. 

e.  Payment    without    either   iespersone^ 

Hon  or  forgery,  886. 
«0  L.  R.  A. 


ly.^-eontinued. 

f.  Payment  after  the  death  of  the  de- 

positor, 838. 

g.  The  obligation  to  compare  the  signa- 

tures, 830. 
y.  Contributory  negligence  of  the  depositor. 
a.  In  general,  340. 
h.  Failure  to  give  notice  to  the  bank, 

841. 
c  Failure  to  keep  the  pass  book  safely, 
342. 
YI.  Matters  of  evidence,  842. 

L  Oeneroi  rule  requiring  reasonable  oare   by 
the  bank. 

Undoubtedly  the  cases  show  that  the  exercise 
of  reasonable  care  in  making  a  payment  of  a 
savlngB-bank  account,  as  to  the  identity  of  the 
payee  the  genuineness  of  the  paper  offered, 
and  otherwise  as  to  the  right  or  authority  of 
the  ];>erson  presenting  the  depositor's  pass  book 
to  receive  payment,  will  form  an  excuse  to  the 
savings  bank  for  loss  resulting  from  the  fraud- 
ulent representations  of  the  claimant  in  regard 
to  any  of  these  matters;  similarly,  In  the  or- 
dinary case  not  controlled  by  unusually  strin- 
gent bank  regulations  forming  part  of  the  con- 
tract between  the  bank  and  the  depositor,  neg- 
lect on  the  part  of  the  bank  officials  to  use 
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tnre  on  file  will  render  It  liable  for  paying 
out  money  on  a  forged  draft,  in  the  absence 
of  some  unusual  and  pertinent  excuse  which 
will  Justify  such  failure. 
8.  A  llndtnar  that  there  la  no  ancli  dis- 
parity or  difference  between  alvna- 
turea  on  drafts  presented  to  a  savings  bank 
and  that  of  the  depositor  on  file  as  to 
create  a  doubt  or  misgiving  concerning  the 
genuineness  of  the  signatures  in  the  mind 
of  a  competent  and  reasonably  careful  bank 
officer  when  presented  by  a  person  unknown 
to  him,  and  that,  therefore,  the  bank  is  not 
guilty  of  negligence  in  falling  to  make  a 
comparison,  is  a  conclusion  of  law  review- 
able by  the  appellate  court,  and  not  a  find- 
ing of  fact. 

(December  30,  1904.) 

APPEAL  by  plaintiflf  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  the  Erie  County  Circuit  in 
defendant's  favor  in  an  action  brought  to 
recover  a  savings-bank  deposit.    Reversed, 

Statement  by  Werner,  J.: 

The  action  is  brought  by  the  administra- 
trix of  Ellen  Neville,  deceased,  to  recover 


from  defendant  bank  the  amount  of  certain 
deposits,  which,  with  interest  up  to  the  time 
of  the  commencement  of  the  action,  were 
said  to  have  amounted  to  upwards  of  $2,100. 
The  material  facts,  as  found  by  the  trial 
court,  and  unanimously  affirmed  by  the  ap- 
pellate division,  are  substantially  as  fol- 
lows: On  the  30th  day  of  January,  1871, 
the  plaintiff's 'intestate,  Ellen  Neville,  then 
about  eighteen  or  nineteen  years  of  age, 
opened  an  account  with  the  defendant  bank. 
A  bank  book  was  issued  to  her  in  her  name, 
and  she  signed  her  name  in  the  signature 
book  kept  by  the  defendant  for  purposes  of 
identification.  At  the  time  when  this  ac- 
count was  opened  there  were  in  force  cer- 
tain rules  adopted  by  the  defendant,  which 
were  posted  in  a  conspicuous  place  in  its 
banking  room,  and  also  printed  in  each 
pass  book  issued  by  it.  One  of  these  rules 
provided  that  "the  secretary  will  endeavor 
to  prevent  frauds,  but  all  payments  made  to 
persons  producing  the  deposit  books  or 
duplicates  thereof  shall  be  good  and  valid 
payments  to  the  depositors  respectively." 
Another  rule  provided  that  "on  the  decease 
of  any  depositor  the  amount    standing    to 


reasonable,  or  ordinary  (which  for  this  purpose 
is  assumed  to  be  the  same  degree),  care,  and 
prudence,  and  diligence  will  make  the  bank  re- 
sponsible for  the  loss  to  the  depositor  in  the 
payment  of  his  account  to  one  not  entitled  to 
It.  This  mte  has  been  laid  down  in  the  cases 
following,  besides  the  large  number  of  decisions 
which  depend  upon  the  former,  and  assume  the 
role  to  exist  without  expressing  it:  Sullivan 
V.  Lewlston  Inst  of  Savings.  66  Me.  607,  96 
Am.  Dec.  600;  Kimball  v.  Norton,  69  N.  H.  1, 
47  Am.  Rep.  171;  Brown  v.  Merrimack  River 
Sav.  Bank,  67  N.  H.  649,  68  Am.  St.  Rep.  700, 
80  Atl.  836 ;  Appleby  v.  Brie  County  Sav.  Bank, 
62  N.  Y.  12;  Israel  v.  Bowery  Sav.  Bank,  9 
Daly,  607 ;  People  v.  Third  Ave.  Sav.  Bank,  98 
N.  T.  661;  Smith  v.  Brooklyn  Sav.  Bank,  101 
N.  Y.  68,  64  Am.  Dec.  663,  4  N.  E.  123 ;  Kummel 
V.  Germania  Sav.  Bank,  127  N.  Y.  488,  13  L. 
R.  A.  786,  28  N.  E.  398 ;  Wall  v.  Emigrant  In- 
dustrial Sav.  Bank,  64  Hun,  249,  19  N.  Y.  Supp. 
194  ;  Tobin  v.  Manhattan  Sav.  Inst.  6  Misc.  110, 
26  N.  Y.  Supp.  14,  Affirming  3  Misc.  628,  23 
N.  Y.  Supp.  1165;  Glfford  v.  Rutland  Sav. 
Bank,  63  Vt.  108,  11  L.  R.  A.  794,  25  Am.  St. 
Rep.  744,  21  Atl.  340 ;  Kellbt  v.  Buffalo  Sav. 
Bank^  Chasb  v.  Watbbbdbt  Sav.  Bank,  and 
Langdalb  v.  Citizbns'  Bank.  In  Hayden  v. 
Brooklyn  Sav.  Bank,  16  Abb.  Pr.  N.  S.  297,  a 
case  very  much  like  Kellbt  v.  Buffalo  Sat. 
Bank  in  its  facts,  although  the  headnote  states 
that  payment  by  the  bank  is  good  if  it  has  exer- 
cised *'reaiionable  care  and  diligence,"  there  is 
no  mention  of  that  rule  in  the  opinion,  which 
holds  that  a  finding  from  the  evidence  that  the 
bank  officials  acted  upon  *'due  inquiry"  was  not 
Incorrect.  In  Schoenwald  v.  Metropolitan  Sav. 
Bank,  67  N.  Y.  418,  Reversing  1  Jones  &  S.  440. 
the  rule  of  reasonable  care  is  entirely  Ignored, 
hat,  as  appears  below,  as  well  as  in  Kbllbt 
V.  Buffalo  Sav.  Bakk^  that  ease  has  been  sub- 
stantially overruled. 
60  L.  R.  A. 


II.  The  application  of  the  rule  of  reatonahle 
care  aa  affected  by  the  bank*8  &y4air«. 

a.  In  get^ena. 

But  this  rule  is  frequently  modified.  In  one 
way  or  the  other,  by  the  by-laws  of  the  bank 
existing  at  the  time  of  the  first  deposit,  which 
become  a  part  of  the  contract  between  the  bank 
and  the  depositor,  either  expressly  or  by  neces- 
sary implication.  For  the  most  part  the  modi- 
fication, by  the  contract  of  the  parties,  of  this 
rule  of  reasonable  care,  Is  in  the  direction  of  al- 
lowing the  bank  greater  latitade  In  making 
payments  to  persons  presenting  the  pass  book 
of  the  depositor  for  payment;  but  in  a  few 
cases,  as  will  be  seen  below,  the  contract  may 
be  so  binding  upon  the  bank  as  to  prevent  the 
exercise  of  reasonable  care  forming  a  sufficient 
excuse  for  payment  to  a  fraudulent  claimant  of 
the  fund.  An  instance  of  the  difference  of  con- 
struction which  may  be  put  upon  the  same  facts 
of  contract,  in  regard  to  the  liability  of  the 
bank  for  payment  to  nnauthorlzed  persons* 
which  contract,  as  intended  by  the  bank,  was 
to  relieve  it  from  responsibility  for  payment  to 
anyone  presenting  the  book  of  the  depositor, 
is  seen  in  Kelley  v.  Buffalo  Sav.  Bank,  where 
the  bank  claimed  to  be  discharged  by  the  pay- 
ment, under  the  by-law  in  question.  The  pre- 
vailing opinion  of  the  court  held  that  the  bank 
was  bound  to  the  use  of  reasonable  care  in 
spite  of  the  by-law,  and  the  opinion  of  Vann,  J., 
concurred  in  the  reversal  of  the  court  below 
but  upon  the  ground,  merely,  that  another  by- 
law bound  the  bank  absolutely  to  payment  to 
the  depositor's  legal  representatives  after  his 
death. 

A  by-law  of  a  savings  bank,  when  subscribed 
by  the  depositor,  that  "the  Institution  will  not 
be  responsible  for  loss  sustained  when  the  de- 
positor has  not  given  notice  of  his  book  being 
lost  or  stolen,  if  such  book  be  paid  In  whole  or 
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the  credit  of  the  deofiased  shall  be  paid  to 
his  or  her  legal  repreeentatives  when  legally 
demanded."  During  the  lifetime  of  Ellen 
Neville  she  made  16  deposits  to  the  credit 
of  this  account,  presented  her  book  to  the 
defendant  15  times  for  the  purpose  of  hav- 
ing interest  credited  thereon,  and  drew 
two  checks  upon  said  account,  one  dated 
September  22,  1873,  for  $335.08,  and  the 
other  dated  July  7,  1877,  for  $28.31. 
These  were  presented  with  her  pass  book, 
and  she  received  the  money  thereon.  She 
died  on  or  about  the  1st  day  of  December, 
1878,  at  the  age  of  about  twenty-five  or 
twenty-six  years,  and  at  the  time  of  her 
death  there  remained  to  her  credit  on  said 
account  the  sum  of  $884.43.  This  is  the 
amount,  with  compound  interest,  which 
the  plaintiff  seeks  to  recover  in  this  action. 
Ellen  Neville  left  her  surviving,  her  sister, 
the  plaintiff,  another  sister,  named  Kate, 
and  her  mother.  At  the  time  when  this 
account  was  opened  they  all  lived  together 
in  the  city  of  Buffalo.  Each  of  Ellen's 
sisters  had  a  bank  account  of  her  own. 
Nearly  twenty-three  years  after  Ellen's 
death,  and  on  the  22d  of  May,    1001,   the 


plaintiff  applied  for  and  received  letters  of 
administration.  About  ten  years  ago  the 
mother  and  sister  Kate  became  inmates  of 
St.  Francis'  Asylum  for  the  Aged  and  In- 
firm of  Buffalo,  where  they  remained  until 
the  time  of  their  deaths,  which  occurred 
about  two  or  three  years,  respectively,  be- 
fore the  trial.  When  they  entered  this 
asylum  they  paid  to  it  the  sum  of  $1,000. 
When  Ellen  died,  on  December  1,  1878,  her 
bank  book  was  in  the  house  where  the 
whole  family  then  lived,  and  was  taken 
possession  of  by  her  mother  or  her  sister 
Kate  or  the  plaintiff.  Subsequent  to  Ellen's 
death  the  bank  book  was  presented  to  the 
defendant  by  the  mother  or  the  sister  Kate 
or  the  plaintiff  for  the  purpose  of  having 
interest  credited  thereon  on  ten  different 
occasions  between  the  1st  of  January,  1870, 
to  and  including  July  1,  1883,  and  on  the 
4th  day  of  March,  1882,  the  pass  book  was 
presented  by  some  person  unknown  to  the 
defendant  (such  person  so  presenting  said 
book  being  the  mother,  the  sister  Kate,  or 
the  plaintiff),  and  a  deposit  of  $70  was 
duly  made  and  entered  therein.  Subse- 
quent to  Ellen's  death  the  moneys  to  the 


In  iMirt  on  presentation,**  Is  a  material  part 
of  the  contract  between  the  parties ;  bat  it  does 
not  relieve  the  bank  from  the  duty  of  acting 
in  good  faith  and  with  reasonable  care  in  mak- 
ing a  payment  on  the  depositor's  account. 
Brown  v.  Merrimack  River  Sav.  Bank,  67  N.  H. 
640,  68  Am.  St.  Rep.  700,  80  Atl.  336 ;  Cornell 
V.  Emigrant  Industrial  Sav.  Bank,  9  N.  Y. 
8.  R.  72. 

And,  notwithstanding  a  by-law  to  the  effect 
that  payments  to  persons  producing  the  pass 
book  should  discharge  the  bank,  It  is  bound  to 
exercise  reasonable  care  and  diligence,  In  order 
to  protect  the  depositor  (Wall  v.  Emigrant  In- 
dustrial Sav.  Bank,  64  Hun,  240,  10  N.  Y.  Supp. 
104),  and  continues  liable  for  the  moneys  de- 
posited, if  with  the  exercise  of  such  care  it 
could  have  prevented  the  perpetration  of  the 
fraud.  Tobin  v.  Manhattan  Sav.  Inst.  6  Misc. 
110,  26  N.  Y.  Supp.  14,  Affirming  8  Misc.  628, 
28  N.  Y.  Supp.  1165;  Israel  v.  Bowery  Sav. 
Bank,  0  Daly,  607. 

It  is  not  error  to  charge  the  jury,  in  an  ac- 
tion for  an  account  paid  to  a  fraudulent  claim- 
ant, that  the  by-laws  printed  in  the  pass  book 
given  to  the  plaintiff  when  he  became  a  deposit- 
or constituted  a  contract  between  him  and  the 
bank,  and  governed  their  relations,  and  that  a 
payment,  made  in  good  faith  in  the  exercise  of 
reasonable  care  and  diligence,  to  a  person  pre- 
senting the  pass  book,  even  though  it  were  ob- 
tained by  fraud,  was  a  valid  payment. 

But  the  savings-bank  officers  owe  to  a  de- 
positor active  diligence  to  detect  fraud  and 
forgery,  upon  making  a  payment  to  one  who 
presents  the  pass  book,  although  the  by-laws 
provide  that  the  bank  will  not  be  responsible 
for  fraud.  Kummel  v.  Germanla  Sav.  Bank, 
127  N.  Y.  488,  13  L.  B.  A.  786,  28  N.  B.  308. 

And  it  seems  to  be  against  the  policy  of  the 
law  to  allow  a  savings  bank  to  discharge  itself 
from  all  obligation  to  exercise  ordinary  care 
as  to  the  identity  of  the  persons  presenting 
60  L.  R.  A. 


pass  books,  by  a  by-law  to  the  effect  that  the 
"bank  will  not  be  responsible  for  frauds  com- 
mitted on  the  oflkers  by  producing  the  pass 
book  and  drawing  money  without  the  knowl- 
edge or  consent  of  the  owner."  Sallng  v.  Ger- 
man Sav.  Bank,  16  Daly,  886,  7  N.  Y.  Supp.  642. 

And,  even  in  spite  of  a  stipulation  to  the  ef- 
fect that  the  mere  possession  of  the  book  shall 
be  sufficient  authority  to  warrant  payments  to 
its  possessor,  the  bank  must  exercise  ordinary 
care.  Ficken  v.  Emigrants*  Industrial  Sav. 
Bank,  88  Misc.  02,  67  N.  Y.  Supp.  143. 

In  an  important  decision  (distinguished  in 
Kbllst  v.  Buffalo  Sav.  Bank)  where  the  by- 
law provided  that  the  bank  will  use  Its  best 
efforts  to  prevent  fraud,  but  all  payments  made 
to  persons  producing  the  deposit  book  shall  be 
deemed  good  and  valid  payments  to  the  deposi- 
tors respectively,  it  was  held  that  the  bank, 
because  it  bad  stipulated  to  use  Its  *'best  ef- 
forts*' to  prevent  fraud,  was  not  entitled  to  a 
charge  to  the  Jury  that,  if  its  officers  had  exer- 
cised ordinary  care  and  diligence  and  paid  the 
money  In  good  faith,  It  was  excused.  This 
was  notwithstanding  the  ruling  In  Appleby  v. 
Erie  County  Sav.  Bank,  62  N.  Y.  12  (infra,  IV. 
c),  which  demanded  only  ordinary  care,  since 
the  contract  of  the  bank  called  only  for  Its 
**endeavor.*'  Allen  v.  Wllliamsburgh  Sav.  Bank 
60  N.  Y.  314. 

This  is  in  marked  contrast  with  Langdalb  v. 
CiTizBNs'  Bank,  where,  although  the  by-law, 
on  which  the  argument  of  irresponsibility  of 
the  bank  is  based,  promises  the  employment  by 
the  bank  of  **every  effort**  to  prevent  fraud,  it 
is  held  that  the  bank's  official  is  not  bound  to 
compare  the  signatures  of  the  order  presented 
with  that  at  hand  upon  the  books  of  the  bank. 
In  order  to  discover  the  fraud. 

In  Kimball  v.  Norton,  60  N.  H.  1,  47  Am. 
Rep.  171,  an  agent  deposited  money  in  a  sav- 
ings bank,  signing,  as  agent,  a  certificate  which 
provided  that  the  account  might  be  withdrawn 
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credit  of  this  account  were  paid  out  by 
the  defendant  on  five  separate  drafts  or 
written  orders  drawn  in  the  name  of  Ellen 
Neville,  as  follows:  December  28,  1878, 
$41.43;  June  2,  1880,  $50;  July  30,  1881, 
$70.45;  August  14,  1883,  $56.62;  September 
1,  1883,  $937.  No  part  of  these  moneys  was 
paid  to  the  legal  representative  or  repre- 
sentatives of  Ellen  Neville,  but  the  ]^ay- 
ments  referred  to  were  made  to  her  mother 
or  to  one  of  her  sisters,  and  the  signatures 
on  these  five  drafts  or  orders,  purporting 
to  be  the  signatures  of  EUen  Neville, 
were  not  her  signatures,  but  were  made  by 
her  mother  or  one  of  her  said  sisters.  The 
findings  relating  to  the  conduct  of  the 
bank  ofiicials  in  the  payments  of  these 
drafts  are  as  follows:  "That  by  a  critical 
examination  and  comparison  of  the  said 
signatures  on  ea^h  of  the  aforesaid  drafts 
or  orders  with  the  true  signature  of  said 
Ellen  Neville,  entered  and  signed  as  afore- 
said in  the  book  of  signatures,  it  would 
have  been  apparent  to  a  competent  bank 
officer  that  neither  of  the  signatures  to  said 
drafts  or  orders  was  the  genuine  signature 
of  said  Elleiik  Neville.    That,  at  the  respec- 


tive times  at  which  such  drafts  or  orders 
were  presented  to  the  defendant  for  pay- 
ment, the  defendant  made  no  critical  exam- 
ination or  physical  comparison  of  the  sig- 
natures thereon  with  that  of  the  said  Ellen 
Neville  entered  and  signed  in  the  book  of 
signatures  of  depositors  kept  l^  the  de- 
fendant aforesaid.  That  said  drafts  or 
orders  were  paid  by  defendant  on  presenta- 
tion of  the  same  with  the  pass  book,  and 
the  defendant  made  no  effort,  by  a  critical 
examination  or  physical  comparison,  to 
ascertain  the  genuineness  of  the  signatures 
of  any  of  said  drafts  or  orders,  or  to  as- 
certain the  identity  of  the  person  present- 
ing the  same.  That  there  does  not  exist 
such  a  disparity  or  difference  between  the 
signature  of  said  Ellen  Neville  upon  the 
signature  book  of  the  defendant  and  the 
several  signatures  upon  said  five  checks,  or 
any  or  either  of  them,  as  to  create  doubt  or 
misgiving  concerning  tne  genuineness  of 
said  five  signatures,  or  any  or  either  of 
them,  in  the  mind  of  a  competent  and 
reasonably  careful  bank  officer,  when  pre- 
sented by  a  person  unknown  to  him  with 
a  bank  book,  and  therefore  the  defendant 


by  the  person  who  might  present  the  book,  or 
according  to  the  charter  and  by-laws,  as  set 
forth  in  a  book  of  deposit  delivered  to  the  de- 
positor, and  these  by-laws  provided  that,  "as 
it  will  be  impossible  for  the  officers  of  the  cor- 
poration to  identify  every  depositor,  the  pro- 
duction of  th«i  book  of  deposit  will  be  held  to 
show  that  the  person  producing  the  same  is  le- 
gally anthorizisd  to  receive  the  deposit ;  and  the 
corporation  will  not  be  responsible  for  loss,*' 
etc.  It  was  held  that  this  stipulation  between 
the  bank  and  the  depositor  did  not  relieve  the 
bank  from  the  duty  of  acting  in  good  faith  and 
with  reasonable  care,  when  the  agent  fraud- 
ulently presented  the  book  and  obtained  pay- 
ment. Such  a  stipulation  between  the  parties 
**does  not  mean  that  the  bank  is  absolved  from 
all  obligation  of  caution.  A  depositor  is  a 
beneficiary  of  a  fund  held  by  the  bank  as  trus- 
tee. The  trustee  Is  incorporated  for  the  pur- 
pose of  exercising  care  in  the  management  and 
preservation  of  deposits.  This  object  would 
not  be  accomplished  by  care  in  the  investment 
of  the  fund,  and  recklessness  In  paying  a  de- 
posit to  a  wrongful  possessor  of  a  book.  .  .  . 
The  by-law  and  agreement  are  to  be  construed 
according  to  the  authorised  business  and  or- 
ganic object  of  the  institution.  The  terms  of 
deposit  cannot  be  understood  to  make  the  books 
payable  to  bearer,  like  bsnk  bills,  without  im- 
puting to  the  trustee  a  deliberate  and  studied 
attempt  to  expose  beneficiaries  to  a  great  and 
unnecessary  peril  of  loss,  and  to  deprive  them 
of  important  security  which  the  trustee  was 
chartered  to  furnish." 

The  fact  of  the  by-law,  as  in  this  case,  begin- 
ning with  the  statement  that  the  bank  officials 
will  be  unable  to  identify  every  depositor,  so 
that  the  presentation  of  the  book  alone  will 
be  deemed  sufficient  authority  for  payment,  puts 
cases  Involving  such  stipulations  in  a  class  by 
themselves,  according  to  some  decisions. 

So  it  is  laid  down  that  a  by-law  of  this 
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character,  stating  also  the  reason  for  It,  namely 
that  "the  officers  may  be  unable  to  identify 
every  depositor,"  contains  a  limitation  upon  ita 
effect  and  meaning,  and  shows  that  the  rule 
is  only  applicable  to  cases  where  the  officers  are 
unable,  by  the  exercise  of  reasonable  care  and 
diligence,  to  Identify;  and  that.  If  they  can 
perceive  the  want  of  Identity  bf  rsasonabls 
care,  they  must  use  that  which  is  reasonable 
care  under  all  the  circumstances,  or  be  re- 
sponsible to  the  depositor.  Ladd  v.  Augusta 
Sav.  Bank,  96  Me.  616,  58  L.  B.  A.  288.  52  AtL 
1012. 

Where,  however,  a  by-law  practically  Identi- 
cal with  those  last  considered  ended  In  a  state- 
ment that  *'in  all  cases  a  payment  upon  pre- 
sentment of  a  deposit  book  shall  be  a  discbarge 
to  the  corporation  for  the  amount  so  paid,** 
and  the  fraudulent  claimant  presented  not  only 
the  deposit  book,  but  also  a  forged  order  pur- 
porting to  be  signed  by  the  depositor,  it  was 
held  that  the  argument  that  the  by-law  was  in- 
tended to  protect  the  bank  against  the  risk 
of  mistake  as  to  the  personal  Identity  of  its  de- 
positors, and  that  therefore  (as  in  the  last  case, 
Ladd  V.  Augusta  Sav.  Bank,  96  Me.  516,  58 
L.  B.  A  28S,  52  Atl.  1012)  it  did  not  apply  to 
a  case  where  there  was  no  mistake  as  to  Iden- 
tity, but  the  payment  was  made  upon  a  forged 
order  purporting  to  be  signed  by  the  depositor, 
would  be  perhaps  conclusive  in  favor  of  the  de- 
positor If  it  were  not  for  the  clause  providing 
that  the  presentment  of  the  book  should  be 
a  discharge  of  the  bank  "in  all  cases  ;'*  in  both 
cases  the  purpose  of  the  by-law  was  to  author- 
ize the  bank  to  rely  upon  the  presentation  of 
the  book  as  its  security  against  fraud;  and  If 
the  bank,  using  reasonable  care,  and  in  good 
faith,  paid  the  account  upon  the  presentation 
of  the  book,  the  bank  was  discharged.  Levy 
V.  Franklin  Sav.  Bank,  117  Mass.  448. 

And  in  a  later  Massachusetts  case,  going 
farther,  it  was  held  that  since  the  by-laws  of 
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oxeroised  due  care  and  caution,  and  was  not 
guilty  of  negligence,  in  paying  the  five 
checks  in  question,  nor  in  paying  any  or 
either  of  them."  These  findings  of  fact 
were  followed  by  the  legal  conclusion  that 
the  complaint  should  be  dismissed,  and  the 
judgment  entered  thereov  has  been  unan- 
imously afiirmed  by  the  appellate  division. 

Mr.  Harry  D.  Williamfl,  for  appellant: 

The  defendant  should  be  held  liable  for 
the  breach  of  its  express  agreement  that, 
"on  the  decease  of  any  depositor,  the 
amount  standing  to  the  credit  of  the  de- 
ceased shall  be  paid  to  his  or  her  legal 
representatives  when  legally  demanded." 

Mdhon  V.  South  Brooklyn  8av.  Inst.  176 
N.  Y.  69,  96  Am.  St.  Rep.  603,  67  N.  E.  118; 
Podmore  v.  South  Brooklyn  Sav,  Inst.  48 
App.  Div.  218,  62  N.  Y.  Supp.  961. 

The  bank  was  bound  to  take  notice  of 
the  depositor's  death. 

Hoffman  v.  Union  Dime  Sav.  Inst.  41 
Misc.  517,  85  N-  Y.  Supp.  16,  95  App.  Div. 
329,  88  N.  Y.  Supp.  686;  Marleti  v.  Jack- 
man,  3  Allen,  287;  Christie  v.  Royal  Bank, 
1  Dunlop,  B.  A  M.  745 ;  Weher  v.  Bridgman, 


113  N.  Y.  600,  21  N.  E.  986;  Farmers'  Loan 
d  T.  Co.  V.  Wilson,  139  N.  Y.  284,  36  Am. 
St.  Rep.  696,  34  N.  E.  784. 

The  fact  of  unauthorized  payment  hav- 
ing been  established,  the  burden  was  on  the 
defendant  of  showing  affirmatively  some 
valid  reason  for  such  payment. 

Altramountz  v.  Citizens*  Sa/o.  Bank,  17 
Misc.  298,  40  N.  Y.  Supp.  385;  Allen  v. 
Williamsburgh  Sav.  Bank,  69  N.  Y,  317; 
Farmer  v.  Manhattan  Sav.  Inst.  60  Hun, 
462,  15  N.  Y.  Supp.  235. 

Messrs.  Marshall  Sc  Bebadow,  for 
respondent : 

Before  the  by-law  relating  to  payments 
to  personal  representatives  can  have  any 
application,  the  bank  must  have  actual 
notice  of  the  depositor's  death;  or  at  least 
circumstances  must  have  come  to  its 
knowledge  sufficient  to  put  it  upon  inquiry, 
and  require  further  investigation  in  the 
exercise  of  reasonable  diligence. 

If  the  bank  pays  without  knowledge  of 
the  drawer's  death  the  money  cannot  be 
recovered  back. 

Edwards,  Bills  &  Notes,  2d  ed.  p.  546; 
Tate  V.  Hilhert,  2  Ves.  Jr.  118;  Donlan  ▼. 


the  bank,  subscribed  by  the  depositor,  provided 
that,  **as  the  officers  of  the  institution  may  be 
unable  to  Identify  every  depositor,  the  Institu- 
tion will  not  be  responsible  for  any  loss  sus- 
tained when  a  depositor  has  not  given  notice 
of  his  book  being  stolen  or  lost ;"  and  the  plain 
object  of  the  by-law  was  to  exonerate  the  bank 
from  loss  occasioned  by  the  inability  of  its  of- 
ficers to  identify  the  depositor,  and  to  throw, 
upon  the  depositor  the  risk  of  keeping  his  book 
safely,  when  the  account  was  paid  in  good  faith 
and  without  negligence,  upon  presentation  of 
the  book, — this  was  exactly  the  case  which 
the  by-law  was  intended  to  provide  for ;  and 
the  depositor  could  not  recover  without  a  vio- 
lation of  the  terms  of  the  contract  which  the 
bank  made  with  him.  Goldrick  v.  Bristol 
County  Sav.  Bank,  128  Mass.  320. 

Similarly,  it  has  been  held,  without  special 
regard,  apparently,  to  the  question  of  reason- 
able care,  but  more  by  the  force  of  a  strongly 
worded  contract,  that  where  the  by-law  printed 
in  the  deposit  book  provided,  **If  any  person 
shall  present  a  deposit  book  at  the  office  of  this 
corporation,  and  allege  himself  or  herself,  un- 
truly, to  be  the  depositor  named  therein,  and 
shall  thereby  obtain  from  the  officers  of  this 
corporation  the  amount  deposited,  or  any  part 
thereof,  and  the  actual  depositor  shall  not  have 
given  notice  at  the  office  of  his  or  her  book 
having  been  lost  or  taken  from  him  or  her,  -this 
corporation  will  not  be  responsible  for  the  loss 
so  sustained  by  any  depositor," — this  provision 
was  reasonable  and  necessary  for  the  protection 
of  the  bank,  and  was  a  complete  defense  to  an 
action  for  the  amount  of  a  deposit  withdrawn 
by  a  stranger  presenting  the  book  through  the 
mall,  with  a  forged  check.  Burrill  v.  Dollar 
Sav.  Bank,  92  Pa.  134,  37  Am.  Bep.  669. 

In  an  interesting  New  Jersey  case,  involving 
the  construction  of  a  similar  by-law,  where 
the  defense  to  an  action  for  a  savings-bank  ac- 
count was  payment  to  a  woman  who  repre- 
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sented  herself  to  be  one  of  the  plaintllfs,  and 
presented  the  book,  whereupon  the  bank  officers 
used  due  care  to  identify  the  payee,  but  the 
by-laws,  printed  in  the  plaintiffs*  book,  provid- 
e<l  that  deposits  "shall  be  drawn  out  only  by 
the  depositors  in  person,  or  by  their  written 
order,  or  by  some  person  legally  authorized, 
and  only  upon  production  of  the  depositor's 
l)ook.  that  such  payments  may  be  entered  there- 
in, and  all  payments  to  persons  who  present 
the  deposit  book  shall  be  valid  payments  to 
discharge  the  bank," — It  was  thought  by  the 
supreme  court  that  by  these  terms  only  three 
classes  of  persons  could  lawfully  draw  a  de- 
positor's money:  (1)  The  depositor,  upon  the 
presentation  of  his  book;  (2)  a  person  pre- 
senting the  book  with  the  written  order  of  the 
depositor  to  draw  the  money ;  (3)  any  person 
lawfully  authorized  to  receive  the  money  on 
presentation  of  the  book ;  and  hence  a  payment 
to  a  stranger,  even  if  with  due  care,  was  no 
discharge  to  the  bank ;  for  the  last  clause  of 
the  by-law,  that  "all  payments  to  persons  who 
present  the  deposit  book  shall  be  valid  pay- 
ments to  discharge  the  bank  and  its  officers,'* 
meant  payments  to  such  persons  as  were  legal- 
ly entitled  to  receive  payment  under  the  con- 
ditions previously  specified  in  the  by-law, — that 
is,  one  of  the  three  classes  named.  But  this  de- 
cision of  the  supreme  court  was  later  reversed 
by  the  court  of  errors  and  appeals,  which  de- 
clared that  the  proper  construction  of  the  word 
"payment"  as  it  was  used  in  the  last  clause 
of  the  by-law  in  question  was  the  turning  over 
of  money  by  the  holder  of  it  to  any  one  of  a 
designated  class  of  persons ;  and  that  that  class 
was  not  one  inclusive  merely  of  the  three 
classes  mentioned  earlier  in  the  by-law,  but  It 
was  the  class  of  "persons  who  present  the  de- 
posit book.*'  So  a  payment  made  by  the  bank 
in  good  faith  and  in  the  exercise  of  due  care, 
to  any  person  who  produces  the  pass  book,  op- 
erates to  discharge  the  bank,  without  regard 
21 
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Provident  Inst,  for  Savings,  127  Mass,  183, 
84  Am.  Rep.  358;  Cosgriff  v.  Hudson  City 
8av,  Inst  24  Misc.  4,  52  N.  Y.  Supp.  189 ; 
Riley  v.  Albany  8av.  Bank,  36  Hun,  513, 
Affirmed  in  103  N.  Y.  669. 

Defendant  was  only  required  to  use  or- 
dinary care  and  diligence,  and,  having 
performed  its  duty  in  that  respect,  it  is 
relieved   from   liability. 

Reed  v.  McCord,  160  N.  Y.  330,  54  N.  E. 
737;  McQxiire  v.  Bell  Teleph,  Co.  167  N.  Y. 
208,  52  L.  R.  A.  437,  60  N.  E.  433;  General 
Savings  Bank  Act,  Laws  1875,  §  408;  Ap- 
pleby V.  Erie  County  Sav.  Bank,  62  N.  Y.  12 : 
People  V.  Third  Ave.  Sav.  Bank,  98  N.  Y. 
661;  Wall  v.  Emigrant  Industrial  Sav. 
Bank,  64  Hun,  252,  19  N.  Y.  Supp.  194; 
Hales  T.  Seamen's  Bank  for  Sa/vings,  28 
App.  Div.  409,  61  N.  Y.  Supp.  140. 

Werner,  J.,  delivered  the  opinion  of 
the  court: 

Upon  the  foregoing  facts  the  trial  court 
dismissed  the  complaint.  At  the  appellate 
division  the  judgment  entered  upon  that 
decision  was  unanimously  affirmed.  This 
court  must    therefore    assume    that    every 


fact  found  is  based  upon  sufficient  evidence 
{Marden  v.  Dorthy,  160  N.  Y.  39,  46  L.  R.  A. 
694,  64  N.  E.  726;  Reed  v.  McCord,  160  N. 
Y.  330,  54  N.  E.  737;  People  ex  rel.  Maai 
hattan  R.  Co.  v.  Barker,  152  N-  Y.  417,  46 
N.  E.  875),  and  the  judgment  must  be 
sustained  unless  the  conclusion  of  law  upon 
which  it  is  predicated  is  erroneous,  or 
other  fatal  errors  affect  the  rulings  made 
upon  the  trial. 

The  immediate  question  presented  by 
this  appeal  is  whether,  upon  the  record  be- 
fore us,  the  plaintiff  is  entitled  to  recover; 
and,  as  the  decision  of  this  question  neces- 
sarily involves  an  inquiry  into  the  duties 
and  responsibilities  of  savings  banks  to- 
ward their  depositors,  the  case  is  one  of 
more  than  ordinary  professional  interest 
and  practical  importance.  Savings  banks 
are  prominent  factors  in  our  modern  busi- 
ness life.  Many  of  them  count  their  de- 
posits by  the  millions,  and  number  their 
depositors  by  the  thousands.  Many,  if 
not  most,  of  these  depositors  are  persons 
in  the  humbler  walks  of  life,  living  in 
widely  scattered  sections  of  their  re- 
spective  communities,   visiting    the    banks 


to  wbether  the  person  is  entitled  to  draw  the 
money.  Cosi^rove  v.  Provident  Inst,  for  Sav- 
ings, 64  N.  J.  L.  658,  46  Atl.  617,  Reversing 
64  N.  J.  L.  39,  44  Atl.  936. 

This  Is  to  he  contrasted  with  a  case  in  the 
New  York  court  of  appeals,  Smith  v.  Brooklyn 
Sav.  Bank,  101  N.  Y.  58,  64  Am.  Dec.  653,  4 
N.  E.  123.  There  the  by-laws  provided  that 
"all  payments  made  by  the  bank  upon  the  pre- 
sentation of  the  pass  book,  and  duly  entered 
therein,  will  be  regarded  as  binding  upon  the 
depositor ;  money  may  also  be  drawn  upon  the 
written  order  of  the  depositor  or  his  attorney 
when  accompanied  by  the  pass  book."  It  was 
held  that,  although  it  might  have  been  intended 
by  the  bank  in  framing  the  by-law  that  the 
phrase  "all  payments"  should  mean  any  sum  of 
money  delivered  by  it  to  any  person  who  might, 
for  the  time  being,  have  in  his  possession  the 
pass  book,  yet,  in  order  to  make  that  under- 
standing obligatory  upon  the  customer,  it  was 
also  necessary  that  he  should  have  a  similar  un- 
derstanding, or  that  the  by-law  should  have 
been  expressed  in  language  Incapable  of  any 
other  fair  construction ;  the  phrase  "all  pay- 
ments" could  not  be  construed  to  mean  any 
sums  which  the  bank  might  choose  to  dis- 
burse, regardless  of  the  person  to  whom  they 
were  made ;  so  payment  could  be  legally  made 
only  to  the  depositor  or  his  authorized  repre- 
sentative, and.  In  order  to  constitute  any  other 
transaction  a  payment,  it  is  essential  to  its 
validity  that  It  should  be  authorized  by  the 
person  entitled  to  demand  it.  The  by-law 
seemed  to  contemplate  but  two  modes  of  pay- 
ment. lK)th  requiring  the  presentation  of  the 
pass  book,  one  providing  for  payment  to  the  de- 
positor personally,  and  the  other  for  payment  In 
his  absence  to  a  third  person,  presenting  with 
the  pass  book  a  written  order  of  the  depositor. 
Hence,  when  the  bank  paid  an  account  to  a 
stranger  presenting  the  pass  book,  but  without 
any  written  order  of  the  depositor,  genuine  or 
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forged,  if  the  bank  were  excused  for  making 
such  a  payment  to  a  stranger  having  only  the 
pass  book,  the  provision  authorizing  the  pay- 
ment to  a  stranger  having  both  book  and  order 
would  be  unmeaning. 

It  was  declared,  also,  that  the  case  was  not 
alfected  by  the  decisions  in  Schoenwald  v.  Met- 
ropolitan Sav.  Bank,  57  N.  Y.  418,  and  similar 
cases  where  the  language  of  the  by-law  provid- 
ed plainly  for  payment  to  other  persons  than 
the  depositor. 

The  by-law  may  be  so  loosely  or  liberally 
drawn,  on  the  other  hand,  as  to  alTord  little 
protection  to  the  bank  for  payment,  even  if 
made  with  due  care,  to  one  not  entitled  to  it. 

So  although  the  bank  book  itself  had  printed 
upon  its  cover:  "Caution  to  depositors.  This 
book  should  be  preserved  with  great  care.  If 
it  should  be  lost  give  immediate  Information 
to  this  office," — when  it  also  contained  a  copy 
of  one  of  its  by-laws,  to  the  effect  that  "pay- 
ment on  deposits  shall  be  made  only  to  the 
depositor  or  to  his  or  her  order,  or  the  de 
posit or's  legal  representatives,  on  the  presenu- 
tlon  of  the  depositor's  book ;"  and  payment  was 
made  to  a  person  who  presented  the  bank  book 
with  a  forged  order, — under  these  circum- 
stances the  court  held  that  the  forged  authority 
was  no  authority  at  all ;  and  the  presentation 
of  the  book  alone  Is  of  no  greater  effect,  for  the 
book  was  not  negotiable  and  might  be  pre- 
sented by  a  thief,  as  was  the  case ;  in  addition, 
the  book  itself  denied  the  legality  of  the  pay- 
ment, for  the  by-laws  as  well  as  the  printed 
caution  pointed  out  how  the  money  shou!r]  be 
drawn,  and  such  a  book  ought  not  to  be 
clothed  with  the  character  of  a  blank  power  of 
attorney.  So,  although  It  was  said  that  there 
was  great  difficulty  in  conducting  this  kind  of 
business  if  more  than  the  book  was  required  as 
an  authority  for  payment,  that  many  of  the  de- 
positors could  not  be  identified  by  their  hand- 
writing, and  that  it  was  quite  impracticable  to 
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infrequently  having  no  personal  acquaint- 
ance with  bank  officials  or  employees,  and 
no  convenient  or  satisfactory  means  of  im- 
mediate identification  when  their  identity 
is  questioned.  These  conditions  are  in 
striking  contrast  with  those  which  prevail 
in  the  intercourse  between  the  officers  and 
employees  of  discount  banks  and  their  pa- 
trons. The  majority  of  the  latter  are  per- 
sons actively  engaged  in  business,  making 
daily,  or  at  least  frequent,  visits  to  their 
respective  banks.  Their  signatures  are 
familiar  to  the  officers  and  employees  of 
the  banks,  and  if,  now  and  then,  there  is 
need  of  identification,  it  can  usually  be  fur- 
nished without  much  difficulty.  These  con- 
siderations clearly  indicate  the  difference 
between  the  two  classes  of  banks,  as  well 
as  the  necessity  for  the  law  which  permits 
savings  banks  to  adopt  reasonable  rules, 
adapted  to  the  nature  of  their  business, 
which  rules,  when  properly  adopted  and 
promulgated,  are  binding  upon  them,  their 
depositors,  and  those  who  succeed  to  their 
interests.  Outside  of  these  special  rules, 
however,  there  are  many  questions  affect- 
ing the   interests    of    savings    banks    and 


their  depositors  which  must  be  determined 
by  broad  and  comprehensive  legal  rules  of 
general  application.  One  of  these  ques- 
tions arises  out  of  the  relations  between 
savings  banks  and  the  legal  representatives 
of  deceased  depositors.  What  degree  of  care 
must  a  savings  bank,  exercise  in  paying 
money  out  of  a  depositor's  account  after 
his  death,  upon  the  production  of  his  bank 
book,  and  the  presentation  of  a  draft  pur- 
porting to  bear  his  signature,  when  the 
bank  has  had  no  actual  notice  of  the  de- 
positor's death,  and  nothing  has  trans- 
pired to  charge  it  with  knowledge  of  that 
factT  That  is  the  question  which  under- 
lies all  other  questions  in  this  case. 

In  view  of  what  has  been  said  concern- 
ing the  relations  of  savings  banks  and 
their  depositors  towards  each  other,  it  be- 
Qomes  obvious  that  any  general  rule  that 
would  require  savings  banks  to  act  in 
such  circumstances  at  their  peril,  without 
regard  to  the  degree  of  care  exercised, 
would  ultimately  cast  as  great  a  burden  up- 
on depositors  and  their  legal  representa- 
tives as  upon  the  banks,  and  would  dis- 
astrously affect  the  beneficent  work  which 


know  them  personally  or  their  places  of  resi- 
dence, which  were  constantly  shifting,  yet  with 
out  some  agreement  to  that  effect  these  In- 
conveniences could  not  annal  the  application  of 
the  principles  of  the  common  law.  And  even 
the  general  practice  in  the  city,  of  paying  in 
this  way,  could  not  justify  the  payment,  be- 
cause the  hank  declared  that  the  money  was 
payable  to  the  depositor  or  his  order  or  his 
legal  representatives  on  the  presentation  of  the 
book ;  and,  further,  such  a  practice  could  not 
of  Itself  alter  the  general  law.  Eaves  v. 
People's  Sav.  Bank,  27  Conn.  229,  71  Am.  Dec. 
69. 

And  when  the  by-laws  printed  In  the  pass 
book  provided  that  the  depositor,  in  order 
to  draw,  must  present  the  book  at  the  bank, 
if  he  drew  it  personally,  or  that  an  ab- 
sent depositor  could  draw  his  deposit  on 
his  order  or  check,  properly  witnessed;  and 
when  the  book,  with  a  forged  order,  was  pre- 
sented by  a  stranger  without  the  authority  of 
the  depositor,  but  the  order  was  without  wit- 
nesses as  the  by-law  required, — it  was  held  that 
the  bank  was  liable  for  the  amount  to  the  de- 
positor, for  the  money  was  paid  out  in  viola- 
tion of  the  contract  between  the  bank  and  the 
depositor.  It  could  not  be  pretended  that  the 
money  was  paid  out  in  conformity  to  the  by-law 
In  regard  to  payment,  since  the  order  was  not 
only  forged,  but  It  was  also  not  witnessed. 
People's  Sav.  Bank  v.  Cupps,  91  Pa.  815. 

In  Chase  v.  Watbkbury  Sav.  Bank  the  by- 
law (I  15)  on  which  the  defendant  bank  relied 
was  strongly  stated  in  order  to  afford  im- 
munity to  the  bank,  and  nominally  released  it 
from  "any"  liability  on  account  of  "any"  fraud 
practised  on  it;  and,  in  holding  that  the  bank 
was  still  bound  to  the  exercise  of  ordinary  care, 
the  decision  Is  apparently  contrary  to  that  of 
Levy  V.  Franklin  Sav.  Bank,  117  Mass.  448, 
supra,  although  the  Connecticut  court  declares 
that  the  intent  of  the  bank  was  not  to  release 
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it  from  responsibility  for  losses  which  by  the 
exercise  of  ordinary  care  it  could  prevent. 

b.  By-law  providing  for  payment  to  the  deposit- 
or's  representative  after  hia  death. 

The  application  to  the  rule  of  reasonable  care 
of  a  by-law  (in  addition  to  that  providing  that 
all  payments  to  persons  producing  the  deposit 
books  shall  be  valid  payments  to  discharge  the 
bank)  to  the  effect  that  after  the  death  of  a  de- 
positor his  account  "shall  be  paid  to  his  legal 
representative"  presents  the  question  of  the 
construction  of  two  inconsistent  terms  of  the 
same  contract,  and  is  the  subject  of  difference 
of  opinion  in  Kullby  v.  Buffalo  Sav.  Bank. 

In  that  case  the  prevailing  opinion  (dis- 
tinguishing Mahon  v.  South  Brooklyn  Sav.  Inst. 
175  N.  T.  69,  96  Am.  St.  Rep.  603,  67  N.  B.  118) 
is  to  the  effect  that  the  provision  as  to  the 
payment  upon  the  death  of  the  depositor  does 
not  prevail,  so  as  to  charge  the  bank,  unless 
the  bank  has  notice  of  the  death ;  while  the 
opinion  of  Vann,  J.,  maintains  that  the  lack 
of  notice  will  not  protect  the  bank,  and  that  un- 
der the  by-law  involved  the  bank  is  absolutely 
liable. 

Several  cases  have  been  decided  which  are 
nearly  in  point. 

In  Hunter  v.  Wallace,  14  U.  C.  Q.  B.  205, 
the  deposit  was  made  according  to  an  arrange- 
ment to  the  effect  that  any  person  producing 
the  pass  book  should  be  entitled  to  receive  the 
amount  of  the  account ;  and  upon  a  payment, 
after  the  depositor's  death,  of  which  the  bank 
had  notice,  to  a  mere  connection  of  the  de- 
positor, who  pretended  to  be  entitled  to  receive 
it,  it  was  held  that,  whatever  the  special  agree- 
ment was  between  the  depositor  and  the  bank 
officer,  it  was  terminated  by  the  death  of  the 
depositor,  and  the  bank  was  bound,  when  Its 
officer  became  aware  of  the  death,  to  retain  the 
money  until  some  one  legally  authorized  should 
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such  institutions  are  designed  to  accom- 
plish. If  it  were  the  duty  of  savings 
banks  to  establish  at  all  hazards  the  iden- 
tity of  every  person  presenting  a  deposi- 
tor's bank  book  and  draft,  it  would  be 
quite  as  impossible  for  them  to  continue 
business  as  it  would  be  for  some  persons 
to  avail  themselves  of  the  best-known  and 
most  generally  approved  method  of  invest- 
ing and  accumulating  the  fruits  of  frugal 
and  patient  economy.  The  same  would  be 
true  of  any  other  rule  so  onerous  in  its 
operation  that  such  institutions  could  not 
do  business  without  great  inconvenience 
both  to  them  and  their  depositors.  A 
single  illustration  will  suffice  to  demon- 
strate this.  Take  the  case  of  a  large  sav- 
ings bank,  with  so  many  accounts  that  it 
is  impossible  for  the  paying  teller  to  know 
each  depositor.  It  would  be  utterly  im- 
practicable to  do  business  if  each  applica- 
tion for  a  withdrawal  of  money  had  to  be 
delayed  until  a  searching  inquiry  could  be 
made  as  to  the  regularity  of  the  transaction. 
But  even  if  such  a  course  were  possible, 
so  far  as  the  bank  were  concerned,  what 
would  be  the  effect  upon  the  poor  and  un- 


kno\^Ti  depositor,  whose  place  of  residence 
may  be  remote  from  the  banking  house, 
and  who  may  have  no  acquaintance  with 
anyone  who  would  be  of  the  slightest 
assistance  in  identifying  him?  He  would 
have  no  way  of  getting  money  that  right- 
fully belonged  to  him,  or,  at  least,  might 
find  his  efforts  in  that  directon  so  burden- 
some as  to  amount  to  the  same  thing. 
This  is  not  an  extreme  illustration,  but 
one  that  is  fairly  typical  of  the  relations 
between  great  savings  banks  located  in 
large  centers  of  population,  with  many  de- 
positors, whose  accounts  are  small,  and 
whose  deposits  are  made  at  rare  intervals. 
Upon  reflection  it  becomes  obvious,  there- 
fore, that  the  only  practicable  general  rule 
to  which  savings  banks  can  be  safely  held 
in  such  dealings  is  the  rule  of  ordinary 
care,  leaving  it  to  be  applied  in  the  light  of 
the  special  circumstances  that  characterize 
each  separate  case.  This  is  the  rule  that 
has  been  laid  down  by  this  court  in  a 
variety  of  similar  cases.  Schoemoald  v. 
Metropolitan  8av,  Bank,  57  N.  Y.  418; 
Appleby  V.  Erie  County  8av,  Banhf  62  N. 
Y.  12;    Kummel  v.  Germania   8av.    Bankj 


demand  It,  and  was,  of  course,  in  the  meantime 
bound  to  the  exercise  of  ordinary  care. 

So  under  by-laws  providing,  in  the  first  place, 
that  all  payments  to  any  person  producing 
tbe  pass  book  should  be  valid  payments,  where 
the  bank,  having  notice  of  the  depositor's  death, 
negligently  paid  to  a  third  person,  undeniably 
the  rule  stated  was  materially  qualified,  if  it 
was  not  made  entirely  inapplicable,  by  another 
and  .later  by-law  providing  that  on  the  death  of 
a  depositor  the  amount  standing  to  his  credit 
should  be  paid  to  his  legal  representative,  and 
hence  the  question  of  negligence  in  the  bank 
should  not  be  taken  from  the  Jury.  Farmer  v. 
Manhattan  Sav.  Inst.  60  Hun,  462,  15  N.  Y. 
Supp.  235. 

And  (following  Farmer  v.  Manhattan  Sav. 
Inst.^  it  was  held  in  Podmore  v.  South  Brook- 
lyn Sav.  Inst.  48  App.  Div.  218,  62  N.  Y.  Supp. 
961,  when  the  usual  by-law  to  the  effect  that 
all  payments  to  persons  producing  pass  books 
should  be  valid  immediately  follows  another 
providing,  as  before,  that  on  the  death  of  a  de- 
positor his  account  shall  be  paid  to  his  legal 
representative,  the  one  first  mentioned  (and 
coming  later  in  the  by-laws)  applies  only  to 
payments  made  during  the  life  of  the  depositor, 
or,  at  most,  without  notice  of  his  death.  And 
upon  appeal  to  the  court  of  appeals  this  judg- 
ment was  affirmed  in  175  N.  Y.  69,  96  Am.  St. 
Rep.  603,  67  N.  E.  118,  the  court  saying  that 
the  exclusion  of  evidence  offered  by  the  de- 
fendant bank  to  show  that  the  bank  exercised 
due  care  in  making  the  payment  was  proper, 
for  the  reason  that  the  rule  of  diligence  invoked 
by  the  bank  applied  only  to  the  case  of  a  liv- 
ing depositor,  and  not  to  the  case  of  a  d.ead  one, 
who  was  unable  to  protect  himself. 

The  real  effect  of  this  case  is  borne  out  by  a 
recent  case  in  the  appellate  division,  which, 
being  based  upon  practically  the  same  facts  as 
Kbllby  v.  Buffalo  Sav.  Bank^  would  seem  to 
have  been  overruled  by  the  latter.  This  case 
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declares  that  a  bank,  although  without  knowl- 
edge of  the  depositor's  death,  paying  out  his 
account  to  the  depositor's  attorney  in  fact,  must 
make  it  good  to  the  administrator.  Hoffmann 
V.  Union  Dime  Sav.  Inst.  95  App.  Div.  829,  88 
N.  r.  Supp.  686,  Affirming  on  this  point  41 
Misc.  517,  85  N.  Y.  Supp.  16. 

For  treatment  of  the  question  of  limits  of 
the  rule  of  reasonable  care  as  applied  to  pay- 
ment  after  the  depositor's  death,  vide  infra, 

IV.  e. 

III.  The  binding  effect  of  the  by-lawe  upon  the 
depositor. 

a.  Assent  hy  the  depositor. 

In  most  cases  the  depositor,  when  the  first 
deposit  is  made,  is  required  to  subscribe  the 
rules  and  by-laws  of  the  institution,  so  that 
there  can  be  no  question  of  his  1)eing  bound 
by  them.  In  most  cases,  also,  the  by-laws  are 
printed  at  length  In  the  deposit  book,  and  the 
attention  of  the  recipient  is  then  called  to  them 
at  the  time  the  book  is  given,  which  will  have 
the  same  effect. 

But,  nevertheless,  even  if  the  attention  of 
the  depositor  is  not  specifically  called  to  the 
rules  in  his  book,  he  assents  to  them  when  he 
receives  the  book  containing  them,  he  becomes 
legally  chargeable  with  knowledge  of  them,  and 
they  become  a  part  of  his  contract  with  the 
bank.  Heath  v.  Portsmouth  Sav.  Bank,  46  N. 
H.  78,  88  Am.  Dec.  194;  Hayden  v.  Brooklyn 
Sav.  Bank,  15  Abb.  Pr.  N.  S.  297 ;  Schoenwald 

V.  Metropolitan  Sav.  Bank,  57  N.  Y.  418,  Re- 
versing 1  Jones  &  S.  440. 

And  where  the  by-laws  required  that  each 
depositor  should  subscribe  the  rules  and  agree 
to  be  bound  by  them,  but  one  depositor  was  not 
present  and  did  not  sign  them,  by  holding  the 
book  having  the  by-laws  printed  in  it  as  his 
voucher,  and  continuing  to  make  deposits,  he 
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127  N.  Y.  488,  13  L.  R.  A.  786,  28  N.  E. 
398. 

In  the  case  of  Allen  v.  Williamshurgh 
8av,  Bank,  69  N.  Y.  314,  the  wife  of  a  de- 
positor had  wrongfully  secured  possession 
of  his  pass  book,  forged  his  signature  to  a 
draft,  and  obtained  payment  from  the 
bank.  But  there  the  bank  had  adopted  a 
special  by-law  requiring  it  to  use  its  best 
efforts  to  prevent  fraud,  and  this  was  con- 
strued to  bind  the  bank  to  a  higher  degree 
of  care  than  that  enjoined  by  the  general 
rule. 

It  is  to  be  obseryed  that  all  of  the  cases 
above  cited  present  instances  of  payments 
to  the  wrong  persons  during  the  lifetime 
of  the  depositors,  and  it  is  true  that,  in 
construing  certain  rules  so  generally 
adopted  by  savings  banks  as  to  have  ac- 
quired almost  the  binding  force  of  statutes, 
it  has  been  held  by  this  court  that  there  is 
a  difference  between  the  relations  of  a 
savings  bank  and  a  living  depositor,  on  the 
one  hand,  and  the  relations  of  such  a  bank 
and  the  legal  representatives  of  a  deceased 
depositor,  on  the  other  hand.  The  rules 
referred  to  are  among  the  by-laws  adopted 


and  promulgated  by  the  defendant  bank, 
and  are  as  follows:  "The  secretary  will 
endeavor  to  prevent  frauds,  but  all  pay- 
ments made  to  persons  producing  the  de- 
posit books,  or  duplicates  thereof,  shall  be 
good  and  valid  payments  to  the  depositors 
respectively."  "On  the  decease  of  any  de- 
positor the  amoimt  standing  to  the  credit 
of  the  deceased  shall  be  paid  to  his  or  her 
legal  representatives  when  legally  demand- 
ed." In  the  recent  case  of  Mahon  v.  South 
Brooklyn  8av.  Inat,  176  N.  Y.  69,  96  Am. 
St.  Rep.  603,  67  N.  E.  118,  we  had  oc- 
casion to  discuss  the  effect  of  these  two 
rules;  and,  as  bearing  upon  the  defense 
that  the  bank  had  exercised  due  diligence 
in  paying  out  money  upon  the  account  of  a 
deceased  depositor,  we  said:  "The  rule  of 
diligence  invoked  by  the  defendant  bank 
applies  only  to  the  case  of  a  living  deposi- 
tor. When,  through  a  depositor's  care- 
lessness, his  bank  book  gets  into  the  hands 
of  a  third  person,  who  presents  it  to  the 
bank,  the  latter  may  show  its  care  and 
diligence  in  making  payment  to  the  person 
presenting  the  pass  book,  and  thus  pro- 
tect itself  against  a   second    demand    for 


became  bound  by  the  rules.  Ladd  v.  Augusta 
Sav.  Bank,  96  Me.  616.  58  L.  R.  A.  288,  52  Atl. 
1012. 

When,  also,  the  depositor  was  present,  but 
was  not  compelled  to  subscribe  the  rules,  and 
they  provided  that  the  depositor  must  so  sub- 
scribe and  by  that  act  he  considered  as  as- 
senting to  the  by-laws,  it  was  held  that  the 
fact  that  the  bank  took  the  deposit  without 
requiring  his  assent  by  subscribing  the  by-laws 
was  not  conclusive  that  he  did  not  assent  to 
them,  that  being  only  one  method  of  assent; 
and  by  receiving  and  holding  the  book  contain- 
ing the  by-laws,  of  which  he  had  actual  knowl- 
edge, he  must  be  taken  to  have  actually  as- 
sented to  them,  except  that  one  which  he  knew 
was  not  compiled  with.  GIfford  v.  Rutland  Sav. 
Bank,  63  Vt.  108,  11  L.  B.  A.  794,  25  Am.  St. 
Rep.  744,  21  Atl.  840. 

And  when  an  illiterate  depositor  subscribed 
the  by-laws,  but  the  bank  had  no  notice  of  his 
inability  to  read,  it  had  the  right  to  assume 
that  he  had  read  them  and  knew  their  contents, 
and  he  was  bound  by  them,  as  was  his  legal 
representative  after  his  death.  Donlan  v. 
Provident  Inst,  for  Savings,  127  Mass.  188,  84 
Am.  Ilep.  358. 

Where  the  by-laws,  as  contained  in  the  .de- 
posit book  given  the  depositor  at  the  time  of  her 
first  deposit,  were  later  amended  so  as  to  make 
the  responsibility  of  the  bank  for  payments  to 
fraudulent  claimants  less  stringent,  but  no  no- 
tice of  the  change  was  imputable  to  the  depos- 
itor; and  after  the  change  several  payments 
were  made  to  a  fraudulent  claimant, — although 
the  bank  contended  that  the  by-law  later  added 
became  incoi-porated  Into  the  contract  between 
the  parties,  under  the  general  statute  which 
provided  that  the  deposits  might  be  withdrawn 
In  such  manner  as  the  by-laws  directed,  and  un- 
der another  by-law  which  was  In  force  at  the 
time  of  the  first  deposit,  to  the  effect  that 
changes  ml|,'ht  be  made  in  the  by-laws,  and  ex- 
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pressing  the  depositor's  agreement  to  abide  by 
the  regulations  of  the  institution  as  expressed 
in  the  by-laws.  It  was  decided  that  the  power  to 
change  the  by-laws  did  not  empower  the  bank  to 
change  the  contract  which  the  parties  had  made 
(thus  really  begging  the  question,  since  the  ques- 
tion was.  What  was  the  contract?)  ;  and  au- 
thority to  make  such  a  material  change  in  the 
contract,  without  the  knowledge  of  the  de- 
positor, could  not  be  inferred  from  her  agree- 
ment to  abide  by  the  regulations  of  the  insti- 
tution. Klmlns  V.  Boston  Five  Cents  Sav. 
Bank,  141  Mass.  S3,  55  Am.  Rep.  441,  6  N.  B. 
242. 

Where  a  bank  had  a  standing  rule  to  the 
effect  that  anyone  presenting  a  pass  book 
should  be  taken  to  be  the  depositor,  or  to  have 
a  genuine  order  from  him  if  he  presented  an 
order,  and  that  payment  to  him  should  be 
good  against  the  depositor;  but  there  was  no 
evidence  that  this  rule,  although  one  of  general 
notoriety  in  regard  to  all  the  savings  banks  in 
the  city,  had  been  brought  to  the  attention  of 
the  depositor, — this  was  not  binding  upon  him, 
when  a  by-law,  which  undoubtedly  was  bind- 
ing upon  both  parties,  provided  that  the  ac- 
count should  be  paid  to  the  depositor,  or  to  his 
order,  or  to  his  legal  representative.  Eaves  v. 
People's  Sav.  Bank,  27  Conn.  229,  71  Am.  Dec 
50. 

Under  the  New  York  statute  of  1875,  chap. 
371,  f  23,  a  savings  bank  depending  upon  Its 
by-laws  for  Its  defense  in  an  action  by  a  de- 
positor to  recover  moneys  paid  out  by  It  to  a 
fraudulent  claimant,  must  show  affirmatively 
that  it  has  complied  with  the  provision  of  that 
statute  directing  that  the  bank  shall  put  up 
in  some  conspicuous  place,  where  Its  business 
Is  transacted,  the  regulations  for  payments  of 
deposits,  and  that  they  shall  be  printed  In  the 
pass  book;  and  it  Is  not  an  excuse  for  failure 
to  comply  with  the  law  that  the  regulations 
were  printed  in  the  pass  book,  when  the  deposit- 
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payment  by  the  careless  depositor.  But 
the  by-law  which  is  designed  to  protect 
the  bank  in  such  a  case  must  be  read  in 
connection  with  the  other  by-law,  which 
provides  that,  after  the  depositor's  death, 
payment  must  be  made  'to  his  or  her  legal 
representatives.'  This  latter  by-law  is  for 
the  protection  of  the  depositor,  who  can  no 
longer  protect  himself,  and  therefore  the 
bank  is  bound  to  see  that  payment  was 
made  to  the  proper  person.  Payment  to 
any  other  person  is  made  at  the  bank's 
peril."  Tliat  case  is  now  relied  upon  by 
the  appellant.  As  applied  to  the  facts 
there  established,  the  language  just  quoted 
was  precise  and  correct,  because  the  bank 
had  knowledge  of  the  depositor's  death, 
and  assumed  to  pay  out  the  money  credit- 
ed to  her  account  to  one  who  claimed  it  by 
virtue  of  an  alleged  gift  catisa  mortis, 
which  the  trial  court  found  had  never 
been  made;  and  the  unanimous  aflirniance 
of  that  finding  of  fact  by  the  appellate  di- 
vision left  this  court  no  alternative  but  to 
apply  the  rule  there  laid  down.  In  that 
case  the  finding  of  fact  clearly  established 
the  absence  of  ordinary  care,  and  the  de- 


cision reached  by  this  court  was  the  only 
logical  sequence  of  the  finding.  The  lan- 
guage of  tlie  opinion  is  general  and  com- 
prehensive, but  of  that  it  is  enough  to 
say  that  judicial  discussion  is  to  be  lim- 
ited to  what  is  actually  decided.  Peopls 
ex  rel.  Metropolitan  Street  R.  Co.  ▼.  State 
Tax  Comrs.  174  N.  Y.  417,  63  L.  R.  A. 
884,  67  N.  E.  69. 

In  the  case  at  bar  the  situation  Is 
different.  While  there  is  no  direct  finding 
to  the  effect  that  the  officers  of  the  re- 
spondent bank  had  no  knowledge  of  Ellen 
Neville's  death,  that  is  the  direct  and  in- 
evitable implication  of  the  other  findings; 
and  thus  the  question  that  remains  to  be 
discussed  is  whether  the  findings  as  to 
what  the  officers  of  the  bank  actually  did. 
support  the  legal  conclusion  that  they 
were  not  guilty  of  negligence  in  making 
payments  to  the  persons  who  presented  the 
decedent's  pass  book  and  drafts  purporting 
to  have  been  signed  by  her.  The  substance 
of  the  findings  upon  that  subject  is  that 
a  critical  examination  and  comparison  of 
the  signatures  on  the  several  drafts  re- 
ferred to  with  the  true   signature  of  the 


or  did  not  read  tliem.     Kress  v.  East  Side  Sav. 
Bank,  60  N.  Y.  S.  R.  273,  21  N.  Y.  Supp.  652. 

In  the  case  of  a  savings  bank  organized  under 
the  Michigan  general  banking  law,  by  which 
the  profits  belong  to  the  stockholders,  and  not 
to  the  depositors,  the  by-laws  of  which  provided 
that,  "while  the  oflScers  of  this  institution  will 
do  their  utmost  to  prevent  fraud,  yet,  as  they 
will  be  unable  to  Identify  every  depositor,  this 
institution  will  not  be  responsible  for  loss  sus- 
tained when  a  book  has  been  mislaid,  stolen, 
or  lost,  if,  before  the  cashier  is  notified  thereof, 
such  book  be  paid  ;*'  and  that  the  owner  is  re- 
quired to  give  immediate  notice  of  the  loss  of 
the  liook ;  bat  there  was  nothing  to  Indicate 
that  the  depositor's  attention  had  been  called 
to  the  by-laws,  or  that  he  had  even  read  them, 
— it  was  held  that  the  decision  cited  by  the 
bank,  in  Maine,  Massachusetts,  and  New  York, 
were  in  regard  to  savings  banks  which  were 
created  and  managed  for  the  benefit  of  the  de- 
positors. Instead  of  the  stockholders,  and  the 
conditions  are  so  unlike  those  in  Michigan  that 
the  decisions  are  not  controlling  in  that  state, 
where  the  officers  of  the  bank  are  the  agents  of 
the  stockholders  and  not  of  the  depositors,  so 
that  the  relation  of  debtor  and  creditor  sub- 
sisted between  the  bank  and  the  depositor, 
and  the  i:eneral  rule  would  apply  that  the  by- 
laws of  the  corporation  are  binding  upon  none 
but  its  members  and  officers ;  hence,  a  by-law 
fvassed  by  the  bank  is  not  a  by-law  of  a  de- 
positor, and,  i'T  the  effect  of  it  is  to  change  the 
relation  of  the  creditor  to  the  debtor  so  as  to 
relieve  the  obligation  of  the  debtor  to  the  cred- 
itor, the  creditor  must  have  his  attention  called 
to  the  by-law  In  such  a  way  that  he  shall  under- 
stand Its  effect  before  he  is  bound  by  It. 
Ackenhauson  v.  People's  Sav.  Bank.  110  Mich. 
175,  Mi  L.  R.  A.  408,  64  Am.  Bt.  Rep.  338,  68 
N.  W.  118. 
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b.  What  is  a  recMonabIs   hy-law. 

In  several  instances  Judicial  decisions  have 
been  made  as  to  the  validity  of  the  by-laws  of 
savings  banks,  as  affected  by  their  reasonable- 
ness. 

So  in  Hayden  v.  Brooklyn  Sav.  Bank,  15  Abb. 
Pr.  N.  -S.  297,  a  regulation  providing,  as  the 
by-laws  usually  do,  that  payments  to  persons 
producing  the  pass  book  should  be  good  and 
valid  payments  to  the  depositor,  was  approved. 
(But  in  Kelly  v.  Emigrant  Industrial  Sav. 
Bank,  2  Daly,  227,  half  the  court  held  that  a 
by-law  to  the  effect  that  ^'payments  to  persons 
producing  the  pass  book  shall  be  valid  pay- 
ments to  discharge  the  bank"  was  void  as  not 
within  the  powers  of  a  savings  bank,  granted 
by   its  charter.) 

By-laws  requiring  the  depositor,  at  the  time 
his  deposit  book  is  given  him,  to  sign  the  book 
kept  for  tliat  purpose,  and  providing  that  he 
shall  by  that  act  be  considered  as  assenting  to 
and  be'.ng  bound  by  the  by-laws,  and  also  that 
the  bank  will  not  be  responsible  for  loss  sus- 
tained when  a  depositor  has  not  given  notice 
that  his  book  has  been  lost  or  stolen,  if  it  is 
paid  on  presentment, — were  sustained  as  rea- 
sonable and  binding  on  the  depositor,  in  Gifford 
V.  Rutland  Sav.  Bank,  63  Yt  108,  11  L.  B.  A. 
794,  25  Am.  St.  Rep.  744,  21  Atl.  340. 

This  is  similar  to  the  by-law  held  to  be 
reasonable  in  Langdalb  v.  Citizens'  Bank. 

A  more  stringent  rule  is  approved  in  Burrill 
V.  Dollar  Sav.  Bank,  92  Pa.  IM,  37  Am.  Rep. 
069,  providing,  in  exact  terms,  that  "if  any 
person  shall  present  a  deposit  book  at  the 
office  pf  this  corporation,  and  allege  himself  or 
herself,  untruly,  to  be  the  depositor  named  there- 
in, and  shall  thereby  obtain  from  the  officers 
of  this  corporation  the  amount  deposited,  or 
any  part  thereof,  and  the  actual  depositor  shall 
not  have  given  previous  notice  at  the  office  of 
his  or  her  book  having  been  lost  or  taken  from 
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decedent  would  have  disclosed  the  fact 
that  the  signatures  on  the  drafts  were  not 
genuine;  that  the  officers  of  the  bank 
made  no  critical  examination  or  physical 
comparison  of  the  signatures  on  the  drafts 
with  the  genuine  signature  of  the  de- 
cedent, entered  and  signed  in  the  bank's 
signature  book;  and  that  the  officers  ot 
the  bank  made  no  effort,  by  a  critical  ex- 
amination or  physical  comparison,  to  as- 
certain the  genuineness  of  the  signatures 
on  the  drafts,  or  to  ascertain  the  identity 
of  the  person  presenting  the  same.  Thp 
use  of  the  disjunctive  "or"  in  these  find- 
ings separates  that  portion  of  them  which 
relates  to  a  critical  examination  of  the 
signatures  from  that  which  relates  to  a 
physical  comparison  thereof,  and,  fairly 
construed,  they  import  that  no  physical 
comparision  of  the  signatures  was  made  by 
the  officers  of  the  bank.  These  two  find- 
ings are  not  necessarily  inconsistent  with 
each  other,  but  they  are  so  divergent  as  to 
entitle  the  appellant  to  the  benefit  of  the 
one  most  favorable  to  her.  Redfield  v. 
Redfield,  110  N.  Y.  671,  18  N.  E.  373. 
Whether  the  failure  to  make    a    physical 


comparison  of  the  signatures  in  the  case 
at  bar  was  consistent  with  the  exercise  ot 
ordinary  care  on  the  part  of  the  defend- 
ant bank  may  depend  upon  peculiar  facts 
Which  are  not  found  in  the  record  before 
us.  The  finding  quoted  in  the  foregoing 
statement  of  facts,  to  the  effect  that  there 
was  no  such  disparity  or  difference  be- 
tween the  signature  of  said  Ellen  Neville 
upon  the  signature  book  of  the  defendant 
and  the  several  signatures  upon  five  checks 
as  to  create  doubt  or  misgiving  concern- 
ing the  genuineness  of  said  five  signatures 
in  the  mind  of  a  competent  and  reasonably 
careful  bank  officer,  when  presented  by  a 
person  unknown  to  him,  with  the  bank 
book,  and  that  therefore  the  bank  exercised 
due  care  and  caution,  and  was  not  guilty 
of  negligence,  is  really  a  conclusion  of 
law,  and  not  a  finding  of  fact.  It  is  pos- 
sible that  there  may  be  special  cases  in 
which  it  may  not  be  necessary  for  bank 
officers  to  make  a  physical  comparison  be- 
tween one  signature  on  file  with  a  bank 
and  another  upon  a  draft  or  check  pre- 
sented to  it  for  payment,  but, 'if  so,  there 
^  must  exist  some  unusual  and  pertinent  ex- 


fa  im   or  her,   this  corporation  will  not  be  re- 
sponsible for  the  loss. 

IV.  LimiU  of  the  applicaUon  of  the  rule  requir- 

ing rea8onaJ>le  care, 

«.  In  generoL 

The  standard  of  care  which  will  determine 
the  bank's  liability  for  payment  to  a  fraudulent 
claimant  is  that  degree  of  care  which  persons 
of  average  prudence  exercise,  and  not  the  de- 
gree of  care  ordinarily  exercised  by  the  hank  in 
the  conduct  of  its  business.  Brown  v.  Merri- 
mack River  Sav.  Bank,  07  N.  H.  549,  68  Am. 
St  Rep.  700,  89  Atl.  330. 

It  is  necessary,  however,  for  the  depositor, 
in  an  action  for  the  amount  of  his  deposit,  to 
give  proof  of  facts  tending  to  show  a  failure 
to  exercise  reasonable  care  and  prudence  in  dis- 
bursing the  money;  and  where  the  record  pre- 
sents no  proof  of  such  facts  ui>on  which  neg- 
ligence by  the  bank's  officials  can  possibly  be 
predicated,  there  is  no  question  for  submis- 
sion to  the  jury,  and  a  nonsuit  is  proper.    Israel 

V.  Dowery  Sav,  Bank,  9  Daly,  507. 

Where  the  plaintiff  testified  that  she  had  not 
received  the  money  which  the  defendant  al- 
leged had  been  drawn  by  her,  a  nonsuit  was  im- 
properly allowed,  since  the  plaintiff  was  en- 
titled to  go  to  the  jury  on  the  question  whether 
the  bank  had  exercised  proper  care  In  making 
the  payments  alleged  by  it  to  have  been  made 
to  the  plaintiff,  under  the  usual  by-law  provid- 
ing that  "the  treasurer  will  endeavor  to  pre- 
vent frauds,  but  all  payments  made  to  persons 
producing  the  pass  book  shall  be  deemed  valid 
payments."  Fox  v.  Onondaga  County  Sav. 
Bank,  25  N.  Y.  S.  R.  672,  7  N.  Y.  Supp.  17. 

If  rlrcre  is  nothing  to  arouse  suspicion  in  the 
appearance  or  demeanor  of  a  person  presenting 
a  pass  book,  for  payment,  the  fact  that  the  whole 
deposit  is  demanded  at  once  is  not,  aa  a  matter 
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of  law,  a  circumstance  to  cause  Inquiry  or  sua* 
piclon.  Geitelsohn  v.  Citizens*  Sav.  Bank,  17 
Misc.  574,  40  N.  Y.  Supp.  662,  Reversing  17 
Misc.  57,  39  N.  Y.  Supp.  840. 

b.  Payment  upon  fraudulent  claim  of  identity 
merely. 

In  many  of  the  earlier  cases  involving  the 
liability  of  savings  lianks  for  payments  to 
fraudulent  claimants  all  the  means  of  iden- 
tification of  the  applicant  required  by  the  bank 
were,  first,  the  possession  of  the  bank  book, 
and  correct  responses  to  questions  put  to  him 
at  the  time  of  the  payment,  without  any  re- 
quirement that  the  applicant  make,  at  the  time, 
a  signature  to  be  compared  with  the  true 
sigoatunre  of  the  depositor,  kept  on  file.  In 
the  case  of  illiterates,  who  constitute  a  large 
proportion  of  the  customers  of  most  savings 
banks,  this  is  impossible,  but  the  practice  is 
now  very  general  of  demanding  the  signature 
of  an  unknown  applicant. 

In  Smith  v.  Brooklyn  Sav.  Bank,  101  N.  Y. 
58,  54  Am.  Dec.  053,  4  N.  E.  123,  it  was  laid 
down  that  a  pass  book  is  not  negotiable  paper, 
and  Its  possession.  In  itself,  as  bearing  upon 
the  question  of  the  bank's  negligence  in  pay- 
ing a  deposit,  constitutes  no  evidence  of  a  right 
to  draw  money  upon  it;  it  merely  imports  a 
liability  of  the  bank  to  the  depositor  for  the 
moneys  deposited,  and  an  agreement  to  repay 
them  at  such  time  and  in  such  manner  as  he 
shall  direct. 

Since  that  case,  however.  It  has  been  de- 
clared by  an  inferior  court,  under  a  particular 
by-law,  that  it  is  error  for  the  court  to  charge 
that  possession  of  a  bank  book  by  a  stranger 
constitutes  no  evidence  of  the  right  to  draw 
money  upon  it,  since  this  completely  ignores 
the  rule  under  which  the  deposit  is  received, 
providing  that  the  pnss  book  shall  be  the  evi- 
dence of   the   depositor's   property   In   the   in- 
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cuse  that  is  not  discoverable  in  the  find- 
ings now  before  us,  tending  to  show  that 
the  failure  to  make  such  a  comparison  is 
not  at  variance  with  the  requirements  of 
ordinary  care.  We  think  the  finding  most 
favorable  to  the  appellant,  to  wit,  that  the 
defendant  made  no  physical  comparison  of 
the  signatures  upon  the  five  drafts  with 
the  signature  of  Ellen  Neville  in  the  de- 
fendant's signature  book,  does  not  support 
the  conclusion  of  law  to  the  effect  that  the 
complaint  should  be  dismissed,  and  for 
that  reason  the  judgment  herein  should 
be  reversed. 

This  view  of  the  case  renders  it  unneces- 
sary to  pass  upon  the  exceptions  to  rulings 
that  may  not  be  repeated  upon  another 
trial,  nor  upon  the  extent  of  the  appellant's 
rights  in  case  she  should  recover  a 
judgment,  and  it  should  appear  that,  as  one 
of  the  surviving  sisters  of  Ellen  Neville, 
she  has  already  received  a  part  of  the  fund 
which  she  now  seeks  to  get  in  her  repre- 
sentative capacity. 

The  judgment  herein  should  he  reversed, 
and  a  new-  trial  granted,  with  costs  to 
abide  the  event. 

Cnllen,  Gh.  J.,  and  O'Brien,  Bart- 
lett,   Haiglit,   and   Martin,   JJ.,   concur. 

Vann,  J.,  concurring: 
I    concur     for     reversal,     but     upon     a 
more  radical  ground.     While  the  defendant 


could  have  adopted  a  rule  that  would  cover 
a  payment  made  in  good  faith  to  a  person 
in  possession  of  the  pass  book  of  a  deceased 
depositor,  it  had  not  done  so  when  the  pay- 
ments in  question  were  made.  As  its  rules 
then  stood,  such  a  payment  bound  the  de- 
positor while  he  was  alive,  but  did  not 
bind  his  estate  after  he  was  dead,  for  they 
expressly  provided  that  "on  the  decease  of 
any  depositor  the  amount  standing  to  the 
credit  of  the  deceased  shall  be  paid  to  his 
or  her  legal  representatives  when  legally 
demanded."  This  rule  is  absolute,  and  a 
part  of  the  contract.  It  is  the  law  of  the 
case  made  by  the  parties.  The  language 
is  that  of  the  bank,  and  hence,  if  ambigu- 
ous, is  to  be  construed  in  favor  of  the  de- 
positor, who  is  not  responsible  for  the 
ambiguity.  If  we  add  to  it,  in  effect,  the 
proviso,  "But  payment  to  one  presenting 
the  pass  book  of  a  deceased  depositor 
shall  be  good  unless  the  bank  has  notice  of 
the  death,"  we  make  a  new  contract.  I  re- 
peat, as  applicable  to  the  case  in  hand, 
what  we  recently  said  in  another  case: 
"This  latter  by-law  is  for  the  protection  of 
the  depositor,  who  can  no  longer  protect 
himself,  and  therefore  the  bank  is  bound 
to  see  that  payment  was  made  to  the 
proper  person.  Payment  to  any  other 
person  is  made  at  the  bank's  peril."  Mor 
hon  V.  South  Brooklyn  8av.  Inst.  175  N. 
Y.  69,  72,  96  Am.  St  Rep.  603,  67  N.  E, 
118. 


stitiitloo,  and  the  presentation  of  the  book  shall 
be  sufficletit  authority  to  the  bank  to  make  any 
payment  to  the  holder  of  It.  Geltelsohn  v.  Cit- 
izen's Sav.  Bank,  17  Misc.  674,  40  N.  Y.  Supp. 
662.  Reversing  17  Misc.  57,  39  N.  Y.  Supp.  840. 
(As  to  matters  of  evidence,  see  infra,  VI. 

Unless,  at  the  time  of  the  payment,  some  fact 
or  circumstance  Is  brought  to  the  attention  of 
the  banlc's  officers  calculated  to  excite  suspicion 
and  inquiry  by  an  ordinarily  careful  person,  the 
bank  will  be  discharged  by  payment  of  the  ac- 
count of  a  depositor,  who  is  personally  not 
known  to  the  officers  of  the  bank  and  who  can- 
not write,  to  a  person  who  presents  the  l)ook 
and  answers  correctly  all  the  questions  con- 
tained in  the  signature  book.  Geltelsohn  v. 
Cillzens'  Sav.  Bank,  17  Misc.  574,  40  N.  T. 
Supp.  662.  Reversing  17  Misc.  57,  39  N.  Y. 
Supp.  840. 

Yet  it  cannot  be  said,  as  a  matter  of  law, 
that  a  bank  exercised  ordinary  care  and  dili- 
gence in  protecting  the  depositor,  when  the  de- 
positor could  not  read  or  write,  and  the  teller 
merely  asked  the  person  presenting  the  book 
her  uge.  wbetker  she  was  married,  her  name. 
her  husband's  name,  and  where  she  was  born ; 
and  it  was  held  that  a  verdict  denying  that 
tlie  bank  exercised  such  reasonable  care  and 
diligence  should  not  be  disturbed.  Abramowitz 
V.  Citizens'  Sav.  Bank,  17  Misc.  297,  40  N.  Y. 
Supp.  385. 

Where  the  depositor  subscribed  the  by-laws, 
which  provided  that  "the  Institution  will  not  be 
responsible  for  loss  sustained  when  a  depositor 
has  not  given  notice  of  his  book  being  stolen  or 
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lost,  if  such  book  1)6  paid  In  whole  or  In  part 
on  presentment ;"  and  the  book  was  stolen, 
and  the  account  drawn  by  a  person  pretending 
to  be  the  depositor,  who  had  not  given  notice  of 
the  theft,—  it  was  held,  on  the  one  hand,  a  pay- 
ment to  the  wrong  person  upon  presentment  of 
the  book,  even  before  notice  of  loss,  if  it  were 
presented  under  such  circumstances  or  in  such 
a  manner  as  would  tend  to  excite  suspicion,  or 
put  II  man  of  ordinary  prudence  upon  inquiry, 
would  not  exonerate  the  institution,  whose  of- 
ficers should  be  held  to  the  exercise  of  reason- 
able care  and  diligence :  but.  if  using  such  care 
and  diligence,  but  lacking  the  present  means  of 
identifying  the  depositor,  they  pay,  upon  pre- 
sentation of  the  book  by  one  apparently  In  the 
lawful  possession  of  It  as  its  owner,  the  In- 
stitution has  a  right  to  rely  upon  the  con- 
tract of  the  depositor  safely  to  keep  the  evi- 
dence of  his  claim,  or  to  make  known  its  loss 
before  it  is  presented  for  payment,  and  is  ac- 
cordingly not  liable  to  the  depositor  for  the 
amount  of  the  deposit.  Sullivan  v.  Lewiston 
Inst,  of  Savings,  56  Me.  507,  96  Am.  Dec. 
500. 

But  under  this  rule  reasonable  care  is  not 
exercised  by  the  bank  when  its  officers  make  a 
payment  to  a  person  .unknown  to  them,  who 
merely  presents  the  bank  book  of  a  depositor, 
when  they  have  not  in  a  place  convenient  for 
reference  the  signature  of  the  depositor,  and  do 
not  exact  from  the  applicant  a  signature  made 
at  the  time,  for  comparison,  and  require  no 
further  proof  of  identity.  Ladd  v.  Augusta 
Sav.  Bank,  96  Me.   516,  58  L.  R.  A.   288,  52 
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Mary  A.  CHASE 

V. 

WATERBURY  SAVINGS  BANK,  Appt. 
(77  Conn.  295.) 

1.  An  a»«Ifpmmemt  tltat  tbe  court  erred 

**ln  charging  the  Jury  as  certified  to  in  the 
printed  record,"  without  pointing  out  the 
error  complained  of,  raises  no  question  which 
the  appellate  court  is  hound  to  review. 

S.  A  devoaltor  in  a  SAvlnsa  bank,  by 
Accepting  and  nsins  a  deposit  book, 
assents  to  and  is  hound  hy  the  rules  printed 
therein  regnlating  the  method  of  withdraw- 
ing money. 

8.  A  re»alation  printed  in  tbe  deposit 
books  of  m  savings  bank,  relieving 
tbe  bank  from  liahility  for  any  fraud  that 
may  be  practised  on  its  officers  in  withdraw- 
ing money  by  means  of  forged  certificates, 
does  not  relieve  the  bank  from  its  duty  to 
exercise  ordinary  care  to  prevent  payment 
to  the  wrong  person. 

4.  NeBTliffence  of  a  depositor  in  a  sav- 
ingu  bank  in  failing  to  keep  bis  de- 
posit book  where  it  will  not  fall  into  the 
hands  of  persons  who  will  fraudulently  with- 
draw the  deposit  does  not  relieve  the  bank 
from  liability  in  case  It  is  guilty  of  negli- 
gence in  paying  out  a  deposit  to  one  not 
authorized  to  receive  it. 

5.  A  depositor  in  a  savinffs  bank  is 
not  estopped  to  bold  tbe  bank  re- 
sponsible in  case  it  negligently  pays  the 
deposit   to   an   unauthorized   person   by   the 


fact  that  he  also  is  negligent  in  the  care 
which  he  takes  of  his  bank  book. 
O.  ^betber  or  not  a  savings  bank  is 
negrllicent  in  failing  to  preserve  tbe 
siffnatnres  of  depositors  for  compari- 
son, lu  paying  money  on  forged  orders  with- 
out comparing  the  signatures,  and  in  issuing 
a  duplicate  book  without  requiring  adequate 
proof  of  the  destruction  of  the  original  one, 
are  questions  for  the  Jury. 

(November  11,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Litchfield 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  a  savings-bank  deposit. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Nathaniel  R.  Bronson,  for  appel- 
lant: 

Payment  on  presentation  of  the  pass  book 
was  sufficient. 

Eaves  v.  People's  Sav.  Banky  27  Conn. 
229,  71  Am.  Dec  69;  Schoenwald  v.  Metro- 
politan Sav.  Bank,  57  N.  Y.  418;  Levy  v. 
Franklin  Sav.  Bank,  117  Mass.  448;  Don- 
Ian  V.  Provident  Inst,  for  Savings,  127  Mass. 
183,  34  Am.  Rep.  358;  Goldrick  v.  Bristol 
County  Sav.  Bank,  123  Mass.  321;  6  Cyc. 
Law  &  Proc.  p.  608 ;  McCaskill  v.  Connecti- 
cut Sav.  Bank,  60  Conn.  308,  13  L.  R.  A. 
737,  26  Am.  St.  Rep.  323,  22  Atl.  568;   2 


Atl.  1012.  (As  for  the  obligation  to  require 
a  signature  for  comparison,  see  infra,  IV.  g. 

And  proof  that  the  paying  teller  of  a  savings 
bank  personally  knew  the  depositor,  and  yet 
paid  over  his  account  to  a  stranger  presenting 
his  pass  book,  without  any  inquiry,  is  sufficient 
to  sustain  a  finding  that  the  bank  did  not  ex- 
ercise ordinary  care  and  caution  under  the  cir- 
cumstances, but  was  guilty  of  negligence. 
Geitelsohn  v.  Citizens'  Sav.  Bank,  20  Misc.  84, 
45  N.  Y.  Supp.  90,  Affirming  19  Misc.  422,  44 
N.  Y.  Supp.  80. 

But  it  was  sufficiently  established,  to  support 
a  verdict  for  a  bank,  that  it  exercised  all  nec- 
essary care  In  making  a  payment  to  one  pro- 
ducing a  pass  book,  upon  proof  by  a  bank  officer, 
testifying  from  a  book  of  the  bank,  without 
which  witness  admitted  that  he  would  not  have 
remembered  the  transaction  at  all,  that  the 
individual  answered  correctly  the  questions  put 
to  her,  and  that  all  the  formalities  required  in 
paying  out  the  money  were  complied  with. 
Hales  V.  Seamen's  Bank,  28  App.  Div.  407, 
51  N.  Y.  Supp.  140. 

c.  Payment  upon  impersonation  of  the  depositor, 
comMned  with  forgery. 

Where  the  fraudulent  applicant  presents  with 
the  book  a  receipt  or  withdrawal  slip  signed 
with  the  name  of  the  depositor,  the  care  re- 
quired of  the  bank's  officials  would  seem  nat- 
urally to  be  greater  in  proportion  to  the  ease 
of  verifying  the  applicant's  claim  of  Identity 
with  the  depositor. 

Under  the  usual  by-law  provisions  that  the 
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bank  will  endeavor  to  prevent  fraud,  but  that 
all  payments  to  persons  producing  pass  books 
shall  be  valid  payments  to  discharge  the  bank, 
when  the  evidence  does  not  show  any  effort 
on  the  part  of  the  bank  to  ascertain  whether 
the  person  presenting  the  book  was  entitled  to 
Its  custody,  and  no  questions  appear  to  have 
been  asked,  although  the  teller  was  requested 
to  prepare  the  draft  signed  by  the  person  to 
whom  the  payment  was  made,  and  did  so,  the 
bank  assumes  the  obligation  of  ordinary  care, 
and  must  employ  it  in  all  cases  where  a  demand 
Is  made,  as,  for  instance,  by  a  simple  test, 
made  by  an  examination  of  the  signature  of  the 
depositor,  if  he  can  write,  or  an  Interrogation 
as  tu  the  number  of  the  book,  or  as  to  the 
residence  and  antecedents  of  the  person  pre- 
senting the  draft,  which  would  perhaps  be  a 
suffltdent  compliance  with  the  obligation  as- 
sumed by  the  bank,  if  nothing  suspicious  appears 
as  a  result  of  the  examination.  Cornell  v. 
Emigrant  Industrial  Sav.  Bank,  9  N.  Y.  8. 
R.  72. 

And,  notwithstanding  an  agreement  between 
a  depositor  and  a  savings  bank,  contained  in 
the  by-laws  printed  in  the  pass  book,  that  all 
payments  made  to  any  person  producing  the 
proper  pass  book  shall  be  good  and  valid  pay- 
ments, the  bank  continues  liable  for  the  moneys 
deposited,  if,  with  the  exercise  of  ordinary  care, 
it  could  have  prevented  the  perpetration  of 
fraud  upon  it  by  the  person  presenting  the  pass 
book.  So  where  the  evidence  showed  that  there 
was  a  marked  difference  between  the  signature 
of  the  depositor  in  the  signature  book  kept  by 
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Mor&e,  Banks  k  Banking,  §  620,  p.  1030; 
Ooagrave  v.  Provideni  Inst,  for  Savings,  64 
N.  J.  L.  653,  46  Atl.  617;  Smith  v.  Brook- 
llii  S(u\  Hanky  101  N.  Y.  63,  54  Am.  Dec. 
663,  4  N.  E.  123 ;  Hayden  v.  Brooklyn  Sav. 
Bank,  16  Abb.  Pr.  N.  S.  297;  Burrill  v. 
Dollar  Sav,  Bank,  92  Pa.  134,  37  Am.  Rep. 
669;  Allen  v.  Williamsburgh  Sav.  Bank,  69 
N.  Y.  314;  Israel  v.  Bowery  Sav.  Bank,  9 
Daly,  507;  Mitchell  v.  Home  Sav.  Bank,  38 
Hun,  257 ;  Hales  v.  Seamen's  Bank  for  Sav- 
ings, 28  App.  Div.  407,  51  N.  Y.  Supp.  140; 
(Hfford  V.  Rutland  Sav.  Bank,  63  Vt  113,  11 
L.  R.  A.  749,  25  Am.  St.  Rep.  744,  21  Atl. 
340;  Heath  v.  Portsmouth  Sav.  Bank,  46 
N.  H-  78,  88  Am.  Dec.  194 ;  Sullivan  v.  Lew- 
iston  Inst,  of  Savings^  66  Me.  607,  96  Am. 
Dec.  500;  Appleby  v.  Erie  County  Sav. 
Bank,  62  N.  Y.  12;  Reinstein  v.  Watts,  84 
Me,  139,  24  Atl.  719;  Wall  y.  Provident 
Inst,  for  Savings,  3  Allen,  96;  First  Nat. 
Bank  v.  First  Nat.  Bank,  151  Mass.  283,  21 
Am.  St  Rep.  450,  24  N.  E.  44;  Gloucester 
Bank  v.  Salem  Bank,  17  Mass.  33;  First 
Nat.  Bank  v.  First  Nat.  Bank,  4  Ind.  App. 
355,  51  Am.  St.  Rep.  221,  30  N.  E.  808;  2 
Am.  &  Eng.  Enc.  Law,  p.  110. 


Mr.  Frank  W.  Etheridge,  for  appellee: 

If,  by  by-laws  or  stipulations  with  de- 
positors, an  incorporated  savings  bank  can 
discharge  itself  from  the  legal  responsibility 
of  its  public  employment  and  the  duties  it 
was  created  to  perform,  it  is  to  be  presumed 
that  the  by-laws  and  stipulations  made  by 
the  bank  were  not  designed  thus  to  defeat 
the  intention  with  Which  the  legislature 
passed  the  act  of  incorporation,  and  such 
by-laws  and  stipulations  do  not  relieve  the 
bank  from  the  duty  of  exercising  reason- 
able care. 

Kimball  v.  Norton,  59  N.  H.  1,  47  Am. 
Rep.  173. 

A  payment  to  the  wrong  person  upon  pre- 
sentment of  a  deposit  book,  if  it  is  present- 
ed under  such  circumstances  or  in  such  a 
manner  as  would  tend  to  excite  suspicion, 
or  put  a  man  of  ordinary  prudence  upon  in- 
quiry, will  not  exonerate  the  bank,  even 
where  there  is  a  by-law  of  the  bank(  as- 
sented to  by  the  depositor,  authorizing  such 
payment. 

Sullivan  v.  Lewiston  Inst,  of  Savings,  56 
Me.  507,  96  Am.  Dec.  502;  Clifford  v.  Rut- 
land Sav.  Bank,  63  Vt.  108,  11  L.  R.  A.  794, 


the  bank  and  the  signature  to  the  forged  with- 
drawal slip  on  which  the  payment  was  made; 
and,  also,  there  was  no  evidence  that  there  had 
been  ony  comparison  made  between  them  at 
the  time  of  the  payment, — there  was  sufficient 
evidence  to  go  to  the  Jury  on  the  qaestion 
whether  ordinary  care  had  been  used  by  the 
bank.  Tobln  v.  Manhattan  Sav.  Inst.  6  Misc. 
110.  26  N.  Y.  Supp.  14,  Affirming  8  Misc.  628, 
23  N.  Y.  Supp.  1166. 

In  Kummel  v.  Germanla  Sav.  Bank,  127  N.  Y. 
488,  18  L.  R.  A.  780,  28  N.  B.  898,  the  rule  pro- 
vided that  the  bank  would  not  be  responsible 
for  any  fraud  committed  on  the  officers  in 
producing  the  pass  book  and  drawing  money 
without  the  knowledge  or  consent  of  the  owner ; 
and  when  a  paj'ment  was  made  to  one  present- 
ing the  book  and  a  receipt,  and  the  applicant 
was  asked  by  the  cashier  where  he  lived,  and 
gave  different  answers,  but  was  not  asked  any 
further  questions,  and  was  then  paid  the 
money, — it  was  held  that  the  question  of  the 
bank's  negligence  was  clearly  for  the  jury,  since 
it  affirmatively  appeared  that  the  cashier  did 
not  avail  himself  of  the  means  at  hand  to 
Identify  the  person  presenting  the  pass  book 
and  the  forged  receipt. 

In  a  case,  however,  where  the  clerk  making 
the  payment  *' judged  from  the  flrst  that  the 
signature  to  the  receipt  was  not  exactly  right." 
asked  the  person  presenting  it  If  he  could  not 
write  a  more  fluent  hand,  receiving  from  the 
applicant  the  explanation  that  he  was  not  feel- 
ing well,  and  then  put  to  him  questions  ap- 
pearing upon  the  signature  book,  which  were 
correctly  answered,  it  was  held  that  the  ques- 
tion was  Involved  in  more  doubt;  but  that, 
since  the  Hlgnature  was  such  as  to  lead  the 
clerk,  an  interested  witness,  to  Judge  that  it 
was  not  right;  and  since  the  two  slprnatures 
were  before  the  court  and  Jury  for  comparison, 
upon  which  the  variance  might  have  been  so 
i^reat  as.  of  itself,  to  put  a  prudent  person  on 
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Inquiry, — the  question  was  considered  to  be 
one  for  the  jury.    Ibid. 

It  Is  error  to  refuse  to  allow  the  Jury  to  pass 
upon  the  question  whether  the  bank  was  guilty 
of  negligence  In  making  a  payment  to  one  pre- 
senting a  pass  book,  when  an  officer  of  the  bank 
admitted,  in  his  testimony,  that,  after  making 
a  comparison  of  the  signature  of  the  depositor 
in  the  signature  book  and  the  forged  draft 
check  upon  which  the  payment  was  made,  be 
could  readily  distinguish  the  forgery ;  and  that, 
when  the  fraudulent  claimant  presented  the 
book,  he  thinks  ne  did  not  ask  him  the  questions 
set  down  opposite  the  name  of  the  depositor  in 
the  signature  book ;  and  that,  on  account  of  a 
rush  of  business,  if  a  signature  presented  was 
a  tolerably  good  one  the  bank  officers  paid 
it  without  asking  any  questions;  and  this  is 
error  in  spite  of  a  by-law  by  which  the  "bank 
will  not  be  responsible  for  frauds  committed  on 
the  officers  by  producing  the  pass  book  and 
drawing  money  without  the  knowledge  or  con- 
sent of  the  owner.'*  Sallng  v.  German  Sav. 
Bank,  15  Daly,  386.  7  N.  Y.  Supp.  642. 

So  the  court  refused  to  disturb  a  finding  of 
negligence  in  a  savings-bank  officer  making  a 
payment  to  a  person  presenting  the  pass  book 
with  a  forged  check  signed  with  the  name  of 
the  depositor,  when,  being  doubtful  of  the 
genuineness  of  the  signature  after  comparing 
It  with  the  signature  upon  the  signature  book, 
he  required  the  person  presenting  it  to  indorse 
the  depositor's  name  upon  the  check,  and  paid 
it  without  further  inquiry;  the  bank  should 
have  taken  steps  to  test  the  identity  of  the  in- 
dividual, in  compelling  him  to  produce  some 
evidence  or  other  person  to  identify  him. 
Ilager  v.  Buffalo  Sav.  Bank,  10  Misc.  455.  31 
N.  Y.   Supp.  448. 

A  verdict  for  the  plaintiff,  in  an  action 
against  a  savings  bank  for  the  amount  of  a 
deposit  paid  to  a  stranger  presenting  the  book, 
will  not  be  disturbed  where  the  depositor  could 
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25  Am.  St.  Rep.  744,  21  Atl.  340;  Ladd  v. 
Augusta  8av.  Bank,  96  Me.  516,  58  L.  R.  A. 
288,  62  Atl.  1012;  Allen  v.  Williamshurgh 
8av.  Bank,  69  N.  Y.  314. 

Even  if  plaintiff  was  negligent,  her  neg- 
ligence did  not  excuse  the  bank  officers  from 
the  exercise  of  reasonable  care  in  the  adop- 
tion of  suitable  means  of  preventing  such 
mistake,  and  in  making  payments  to  wrong 
persons. 

Ladd  ▼.  Augusta  8av,  Bank,  96  Me.  612, 
68  L.  R.  A.  288,  62  Atl.  1012;  Broum  v. 
Merrimack  River  8av,  Bank,  67  N.  H.  649, 
68  Am.  St.  Rep.  700,  39  Atl.  336;  Oeitel- 
sohn  V.  Citizens'  8av.  Bank,  17  Misc.  674, 
40  N.  Y.  Supp.  662;  L<idd  v.  Androscoggin 
County  8av.  Bank,  96  Me.  620,  62  Atl.  1016; 
People's  8av.  Bank  v.  Cupps,  91  Pa.  315. 

A  party  setting  up  an  estoppel  must  show 
that  he  exercised  good  faith  and  diligence 
in  endeavoring  to  ascertain  the  truth. 

Morgan  v.  Farrel,  58  Conn.  427,  18  Am. 
St.  Rep.  282,  20  Atl.  614;  Bigelow,  Estop- 
pel, 480;  Moore  v.  Bowman,  47  N.  H.  499; 
Odlin  V.  Cove,  41  N.  H.  465,  77  Am.  Dec. 
773. 


Bankers  are  preswned  to  know  the  signa- 
tures of  their  depositors. 

Weisser  v.  Denison,  10  N.  Y.  68,  61  Am. 
Dec.  733;  Hardy  v.  Chesapeake  Bank,  51 
Md.  662,  34  Am.  Rep.  325;  NaHonal  Park 
Bank  v.  Ninth  Nat.  Bank,  46  N.  Y.  77,  7 
Am.  Dee.  310;  Allen  ▼.  Williamshurgh  8av. 
Bank,  69  N.  Y.  314;  Frank  v.  Chemical  Nat. 
Bank,  84  N.  Y.  209,  38  Am.  Rep.  501. 

The  rights  of  the  parties  are  founded  up- 
on contract,  and  the  questions  of  contribu- 
tory negligence  and  estoppel  are  not  proper- 
ly in  the  case. 

■    Broum  v.  Merrimack  River  8av.  Bank,  67 
N.  H.  549,  68  Am.  St.  Rep.  700,  30  Atl.  336. 

The  measure  of  the  bank's  duty  is  good 
faith  and  reasonable  care,  and,  failing  in 
this,  it  still  continues  liable  to  the  deposi- 
tor, where  it  has  made  payment  to  the 
wrong  person,  notwithstanding  such  person 
presented  the  book  at  such  time. 

Sullivan  v.  Leu^ston  Inst,  of  Savings,  56 
Me.  507,  96  Am.  Dec  500;  Ladd  v.  Augusta 
8av.  Bank,  96  Me.  610,  58  L.  R.  A.  288,  62 
Atl.  1012;  Kimball  v.  Norton,  59  N.  H.  1, 
47  Am.  Rep.  171 ;  Brown  v.  Merrimack  Riv- 
•r  8av.  Bank,  67  N.  H.  649,  68  Am.  St.  Rep. 


merely  make  his  mark,  and  the  person  paid 
made  a  mark  which  was  observed  by  the  bank's 
officers  to  be  different  from  the  mark  made  by 
the  depositor  In  the  signature  book,  whereupon 
the  stranger  returned  with  another  man  who 
identified  him  as  a  depositor,  but  not  as  the 
depositor  in  question,  and  the  bank  made  no 
further  effort  to  ascertain  the  truth  of  the 
statements  made,  although  the  place  of  busi- 
ness of  the  depositor  was  around  the  corner 
from  the  bank.  Rosen  v.  State  Bank,  32  Misc. 
231,  65  N.  Y.  Supp.  666. 

And  where  there  were  circumstances  calcu- 
lated to  raise  suspicions  of  the  identity  of  the 
applicant,  the  marked  difference  between  the 
signature  of  the  depositor  and  of  the  applicant 
arresting  the  attention  of  the  bank's  officials, 
who  required  him  to  identify  himself,  which 
he  attempted  to  do,  these  facts  were  ample  to 
sustain  a  finding  of  negligence  in  the  bank's 
officers.  Wegner  v.  Second  Ward  Sav.  Bank, 
76  Wis.  242,  44  N.  W.  1096. 

But  it  hns  been  held,  in  so  many  words,  that 
the  proposition  that  a  mere  difference  in  the 
signatures  requires  a  submission  of  the  case  to 
the  Jury  on  the  question  of  the  negligence  of  the 
bank's  officers  is  not  sound.  B'erguson  v.  Har- 
lem Sav.  Bank,  43  Misc.  10,  86  N.  Y.  Supp.  825. 

Accordingly,  under  the  usual  by-law  regu- 
lation that  the  bank  would  endeavor  to  prevent 
fraud,  but  that  payments  to  persons  producing 
the  pass  book  should  be  valid  payments  to  dis- 
charge the  bank,  where  it  was  proved  by  an 
officer  of  the  bank,  and  uncontradicted,  that 
a  few  irregularities  in  the  signature  to  the 
draft  aroused  his  suspicion,  that  he  then  asked 
all  the  test  questions  required  for  identification, 
and  that  the  fraudulent  claimant  correctly  an- 
swered all  of  them,  whereupon  the  payment  was 
made,  the  bank  had  a  right  to  rely  upon  the  ap- 
pearances thus  presented;  and  hence  a  verdict 
should  have  been  directed  lor  the  defendant 
bank.  Ibid. 
69  L.R.  A. 


Where  the  applicant  presented  the  book,  and, 
pretending  to  be  the  depositor,  wrote  a  check 
for  the  amount,  which  was  carefully  compared 
by  the  teller  with  the  signature  of  the  deposi- 
tor in  the  book  kept  for  that  purpose,  and  the 
payment  was  then  made,  it  was  held  in  the 
leading  New  York  case  that  a  nonsuit  after 
the  refusal  to  allow  the  plaintiff  to  go  to  the 
jury  on  the  question  whether  the  alleged  fail- 
ure to  discover  any  dischepancy  between  the 
genuine  signature  and  the  disputed  one  was  neg- 
ligence was  not  error.  If,  however,  the  two  sig- 
natures were  so  dissimilar  that  when  they  were 
compared  the  discrepancy  would  be  easily  dis- 
covered by  a  person  competent  for  the  position 
of  teller,  then  the  failure  to  discover  it  would 
be  evidence  of  negligence  which  should  have  been 
passed  upon  by  the  Jury;  but  it  would  not  be 
evidence  of  negligence  if  the  difference  was  not 
marked  and  apparent,  or  if  it  would  require 
a  critical  examination  to  detect  it,  and  espe- 
cially if  the  discrepancy  was  one  as  to  which 
competent  persons  might  easily  differ  in  opinion. 
But,  nevertheless,  the  bank  will  not  be  dis- 
charged by  a  payment  upon  the  production  of 
the  pass  book,  irrespective  of  the  exercise  of 
ordinary  care  and  diligence  upon  the  part  of 
the  teller  in  discovering  the  dissimilarity 
in  the  signatures  and  instituting  further  in- 
quiry. Appleby  v.  Erie  County  Sav.  Bank,  62 
N.  Y.  12. 

And  where  the  defendant's  officer  testified 
that  he  compared  the  signature  of  the  draft 
ticket  presented  with  the  pass  book,  and  then 
asked  the  person  presenting  it  his  name,  where 
he  was  born,  in  what  ship  he  came  to  this 
country,  and  his  mother's  maiden  name,  all  of 
which  he  answered  correctly  according  to  the 
signature  book,  and  the  officer  then  paid  the 
amount  demanded,  upon  the  strength  of  the 
comparison  and  these  answers,  the  majority  of 
the  court  held  that  this  evidence,  not  being  re- 
butte<I  or  contradicted  in  any  way,  presented  no 
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700,  39  Atl.  336;  Appleby  y.  Erie  County 
8av.  Bank,  62  N.  Y.  12;  Allen  v.  Williams- 
hurgh  8av.  Bank,  69  N.  Y.  314;  Qeama  v. 
Bowery  8av,  Bank,  135  N.  Y.  667,  32  N.  E. 
249;  Tohin  v.  Manhattan  8av.  Inst.  6  Misc. 
110,  26  N.  Y.  Supp.  14. 

Whenever  the  depositor  is  able  to  write, 
no  bank  can  claim  to  be  in  the  exercise  of 
reasonable  care  unless,  before  payment,  it 
makes  comparisons  of  signatures. 

Handwriting  is,  and  has  been  for  ages, 
the  test  of  identity. 

Allen  V.  Williamahurg  8av.  Bank,  69  N. 
Y.  314;  Boone  v.  Citizens*  8av.  Bank,  84  N. 
Y.  83,  38  Am.  Rep.  498;  8mith  v.  Brooklyn 
8av.  Bank,  101  N.  Y.  63,  54  Am.  Dec.  653, 
4  N.  E.  123;  Kummel  v.  Oermania  8av. 
Bank,  127  N.  Y.  488,  13  L.  R.  A.  786,  28  N. 
E.  398. 

Rules  do  not  dispense  with  the  exercise 
of  ordinary  care  on  the  part  of  the  officers 
of  the  bank. 

Appleby  v.  Erie  County  8av,  Bank,  62  N. 
Y.  17;  Kummel  v.  Gertnania  8av,  Bank,  127 
N.  Y.  491,  13  L.  R.  A.  786,  28  N.  E.  398; 
Israel  v.  Boxoery  8av.  Bank,  9  Daly,  607; 
Ladd  V.  Augusta  8av.  Bank,  96  Me.  510,  58 


L.  R.  A.  288,  52  Atl.  1012;  Sullivan  v.  Lew- 
iston  Inst,  of  Savings,  56  Me.  607,  96  Am, 
Dec.  500;  Allen  v.  Williamsburgh  8an. 
Bank,  69  N.  Y.  814. 

A  bank  neglecting  to  obtain  the  signature 
of  a  customer  is  presumed  to  be  familiar 
with  his  signature. 

Weisser  v.  Denison,  10  N.  Y.  68,  61  Am. 
Dec.  731. 

It  makes  unlawful  payment  at  its  peril. 

Tohin  V.  Manhattan  8av,  Ii%st,  6  Misc. 
110,  26  N.  Y.  Supp.  14. 

Hally  J.,  delivered  the  opinion  of  the 
court: 

From  April  1,  1887,  to  September  26. 
1900,  the  plaintiff  made  in  person  25  depos- 
its in  the  defendant's  savings  bank,  which, 
with  dividends  added  at  the  rate  declared  by 
the  bank,  amounted  at  the  time  of  the  tri- 
al, in  March,  1904,  to  $3,230.  The  plain- 
tiff has  neither  herself  withdrawn  any  part 
of  said  sum,  nor  has  she  given  any  order 
for  any  payment  to  others.  Upon  four  oc- 
casions between  December  31,  1901,  and 
March  3,  1902,  the  plaintiff's  daughter  Mrs. 
Keith,  who,  with  her  husband,  lived  with 


queutiou  of  fact  for  the  Jury,  but  only  one  of 
law  for  the  court,  on  the  issue  of  the  negli- 
gence of  the  bank  in  making  the  payment. 
Wall  y.  Emigrant  Industrial  Say.  Bank,  64 
Hun,  249,  10  N.  Y.  Supp.  194. 

And,  going  still  further,  it  is  held  that  there 
Is  no  eyldenee  on  which  to  go  to  the  Jury  on 
the  question  of  negligence  In  the  sayings-bank 
officers,  where  the  usual  test  questions  are  put 
to  the  person  presenting  the  pass  book  and 
draft,  and  are  all  answered  correctly,  except 
that  the  occupation  of  the  depositor  is  glyen 
as  '*8tone  mason"  when  It  was  originally  glyen 
aa  "stone  cutter"  (but  here  there  is  no  mention 
in  the  report  of  a  physical  comparison  of  the 
signature  of  the  draft  with  that  in  the  signa- 
ture book),  when  it  appears  that  the  genuine 
depositor  had  made  six  separate  deposits  after 
the  alleged  fraudulent  draft,  which  was  shown 
in  the  pass  book  at  all  those  times.  Ferguson 
T.  Harlem  Say.  Bank,  92  N.  Y.  Supp.  261. 

Where  a  deposit  was  made  In  the  name  of 
another  person  than  the  depositor,  and  the 
person  presenting  the  book,  after  the  death  of 
the  depositor,  was  questioned  as  to  yarlous 
matters  apparently  identifying  him,  answered 
the  description  of  the  depositor,  and  made  a 
signature  which  was  compared  by  the  official 
representing  the  bank  with  the  genuine  signa- 
ture of  the  depositor  on  file,  and  was  thought 
by  him  to  resemble  it  sufficiently ;  and  the  find- 
ing of  a  referee  was  that  the  official  had  used 
reasonable  and  ordinary  care  and  diligence  in 
making  the  payment, — the  latter  was  entitled 
to  the  protection  giyen  to  such  a  payment  by 
the  bank's  by-laws.  People  y.  Third  Aye.  Say. 
Bank,  98  N.  Y.  661. 

It  was  also  held  that  when  the  deposit  was 
made  with  false  descriptions  of  the  depositor's 
name,  occupation,  and  age,  his  administrators 
were  properly  defeated,  where  the  bank  official 
acted  in  good  faith,  and  with  ordinary  care  and 
diligence.  In  making  the  payment  to  one  an- 
69  L.  R.  A. 


swering  the  description,  and  the  questions  were 
put  to  him  satisfactorily,  and  his  signature 
was  thought  by  the  bank's  representatlye  to 
correspond  sufficiently  to  that  of  the  deposi- 
tor.     Ihid. 

In  Gilford  y.  Rutland  Say.  Bank,  63  Vt.  108, 
11  L.  R.  A.  794,  25  Am.  St.  Rep.  744,  21  Atl. 
340,  the  majority  of  the  court  held  that,  where 
a  bank  bad  not  been  notified  of  the  loss  of  the 
book,  and  the  depositor  was  not  personally 
known  to  any  officer  of  the  bank,  not  haying 
been  present- when  the  deposit  was  made,  and 
the  applicant  was  also  unknown  to  them,  but 
came  with  the  book  apparently  lawfully  in  his 
possession,  and  on  inquiry  answered  correctly 
that  the  money  was  originally  sent  for  deposit 
by  letter,  that  being  a  fact  not  likely  to  come  to 
the  knowledge  of  persons  not  haying  to  do 
with  and  interested  in  the  deposit,  and  although 
he  wrote  awkwardly  the  middle  initial  of  the 
depositor's  name,  and  comment  was  made  upon 
it  by  the  bank  officer  making  the  payment,  the 
bank  was  not  bound  to  require  the  thief  to 
Identify  himself  further  than  he  did  by  pro- 
ducing the  book,  there  being  no  circumstances 
which  the  court  considered  suspicious. 

Where  the  evidence  as  to  the  diligence  used 
by  the  bank  teller  to  Identify  the  person  pre- 
senting the  book  was  not  yery  definite  or  poe- 
Itiye,  but  he  .admitted  that  he  testified  rather 
from  his  usual  way  of  transacting  such  busi- 
ness than  from  recollection  of  what  inquiries 
he  made,  and  there  were  proyed  the  presenta- 
tion of  the  book,  the  presence  of  the  husband 
of  the  depositor,  and  his  assent  to  the  pay- 
ment, no  circumstances  of  suspicion  being 
shown  to  be  apparent,  the  signing  of  the 
initials  of  the  depositor,  and  a  memorandum 
made  by  the  teller  at  the  time  showing  that  he 
"tested"  the  yalldity  of  the  claim, — It  was  held 
that  the  evidence,  on  tlie  whole,  would  sustain 
a  finding  of  a  referee  that  the  teller  made  the 
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the  plaintiff,  obtained  money  from  the  bank, 
amounting  in  all  to  $500,  by  presenting  the 
plaintiff's  bank  book,  of  which  she  had 
iraudulently  obtained  the  possession,  and  by 
presenting  with  the  bank  book  forged  orders 
purporting  to  have  been  signed  by  the  plain- 
tiff, directing  payment  to  be  made  to  Mrs. 
Keith  of  the  sums  named  in  the  orders 
Early  in  April,  1902,  Mrs.  Keith  confessed 
to  her  mother  that  she  had  drawn  money 
upon  the  bank  book,  but  claimed  that  she 
could  obtain  no  more  without  an  order  from 
the  plaintiff,  and  offered  to  write  to  the 
bank  and  secure  a  reply  which  would  sat- 
isfy the  plaintiff,  and  a  few  days  later  read 
to  her  mother  what  purported  to  be  a  letter 
from  the  bank  to  the  effect  that  no  further 
money  could  be  drawn  on  the  plaintiff's  ac- 
count without  an  order  from  the  plaintiff, 
and  that  it  would  be  all  right.  Thereafter 
the  plaintiff  kept  her  bank  book  locked  up 
in  a  more  secure  place,  but  did  not  then 
notify  the  bank  that  her  daughter  had  thus 
wrongfully  obtained  possession  of  the  bank 
book  and  drawn  the  money.  On  the  16th 
of  April,  1902,  Mrs.  Keith  presented  at  the 
bank    to    Mr.    Merriman,  the    defendant's 


bookkeeper,  a  forged  letter  of  that  date, 
purporting  to  have  been  signed  by  the  plain- 
tiff, addressed  to  the  treasurer  of  the  bank, 
representing  that  the  plaintiff  had  accident- 
ally destroyed  her  bank  book,  and  request- 
ing that  a  new  one  be  issued  in  its  place, 
and  further  stating  that  the  plaintiff  was 
an  invalid,  and  had  sent  her  daughter  Mrs. 
Keith  to  get  the  new  book,  and  had  in- 
closed an  order  for  money.  Mr.  Merriman 
informed  Mrs.  Keith  that  a  new  book  could 
not  be  issued  until  a  bond  had  been  given 
to  the  bank,  and  prepared  and  gave  to  Mrs. 
Keith  a  form  of  a  bond,  with  instructions 
to  have  it  executed  by  the  plaintiff  and 
some  responsible  person  as  surety.  On  the 
following  day  Mrs.  Keith  presented  the 
bond  to  Mr.  Merriman  at  the  bank,  with  the 
plaintiff's  name  as  principal,  and  the  name 
of  another  person  as  surety  signed  thereto. 
Both  signatures  were  forgeries.  In  the  ab- 
sence of  the  treasurer  of  the  bank,  and  with- 
out inquiring  as  to  the  responsibility  or 
existence  of  the  person  whose  name  appeared 
as  surety  on  the  bond,  and  without  submit- 
ting the  matter  to  the  '^board  of  direction," 
or  to  ''a  committee  appointed  for  that  pur- 


payment     after    "due    inqairy.'*     Hayden     v. 
Brooklyn  Sav.  Bank,  16  Abb.  Pr.  N.  8.  297. 

For  a  case  denying  the  responsibility  of  the 
bank  for  payment  to  an  applicant  who  sent  the 
book  with  a  forRed  order  through  the  mail,  the 
•decision  being  based  upon  a  strong  by-law,  with- 
out special  regard  to  the  degree  of  care  re- 
quired of  the  bank,  see  supra,  II., — BurriU  v. 
Dollar  Sav.  Bank,  92  Pa.  184,  37  Am.  Rep.  669. 

d.  Payment  upon  forged  orders  alone. 

In  considering  the  question  of  what  degree 
of  care  must  be  exercised  by  the  bank  in  cases 
where  the  pass  book  is  presented  by  one  who 
does  not  pretend  to  be  the  depositor,  with  a 
forged  order  purporting  to  be  executed  by  the 
latter,  the  inquirer  is  met  by  the  diflBculty  pre- 
sented by  the  construction  of  by-laws  govern- 
ing the  transaction  and  intended  to  limit  the 
liability  of  the  bank  for  payment  to  fraudulent 
•claimants,  which  by-laws  frequently  make  no 
provision  for  Irresponsibility  in  case  of  pay- 
ment to  a  fraudulent  claimant  whose  fraud 
cousists  simply  in  the  production  of  a  forged 
order  purporting  to  be  signed  by  the  depositor, 
.and  not  in  pretending  to  be  the  depositor  himself. 

Thus,  where  the  bank  had  no  by-law  limiting 
its  liability  in  case  a  depositor's  bank  book 
should  be  lost  or  stolen,  and  the  bank,  without 
notice  of  such  loss,  made  a  payment  to  a  per- 
son who  falsely  impersonated  the  depositor  and 
presented  the  book,  and  did  pay  out  the  account 
upon  a  forged  order,  no  question  of  negligence 
either  of  the  depositor  or  of  the  bank  officials 
was  involved,  and  the  liability  of  the  bank 
rested  solely  on  the  contract  found  in  the  bank's 
regulations  providing  that  "money  deposited 
may  be  withdrawn,  in  whole  or  in  part,  by  the 
depositor,  or  by  any  other  person  duly  author- 
ized, at  any  time  without  notice."  Ladd  v. 
Androscoggin  County  Sav.  Bank,  96  Me.  520,  62 
Atl.  1016. 

Where  the  bank's  rule  provided  only  for 
•69  L.  R.  A. 


payment  to  the  depositor  or  his  order,  payment 
upon  a  forged  order  was  not  good  payment, 
since  a  forged  authority  Is  no  authority  at  all. 
Eaves  v.  People's  Sav.  Bank,  27  Conn.  229,  71 
Am.  Dec.  59. 

Similarly,  where  the  by-law  involved  was, 
"as  the  officers  of  this  institution  may  be  un- 
able to  identify  every  depositor  transacting 
business  at  the  bank,  the  institution  will  not 
be  responsible  for  loss  sustained  where  the  de- 
positors have  not  given  notice  that  their  books 
have  been  stolen  or  lost,"  it  was  held  (follow- 
ing Klmius  V.  Boston  Five  Cents  Sav.  Bank, 
141  Mass.  83,  65  Am.  Rep.  441,  6  N.  B.  242) 
that  this  exonerated  the  bank  for  payment  to 
one  who  falsely  impersonated  the  depositor,  but 
not  for  payment  to  one  who  falsely  claimed  to 
act  under  authority  from  the  depositor;  and 
hence  payment  to  one  presenting  the  book  with 
a  forcred  ord^  purporting  to  be  signed  by  the 
depositor  was  not  excused.  Kingsley  v.  Whit- 
man Sav.  Bank,  182  Mass.  262,  94  Am.  St.  Rep. 
650,  65  N.  E.  161. 

But  where  one  of  the  rules  of  the  bank  was 
to  the  effect  that,  "as  the  officers  of  the  in- 
stitution may  be  unable  to  identify  every  de- 
positor, the  corporation  will  not  be  responsi- 
ble for  loss  sustained,  where  a  depositor  has 
not  given  notice  of  his  book  being  stolen  or 
lost,  if  such  book  be  paid  in  whole  or  in  part 
on  presentment;"  and  "in  all  cases  a  payment 
upon  presentment  of  a  deposit  book  shall  be  a 
discharge  to  the  corporation  for  the  amount  so 
paid ;"  and  the  fraudulent  claimant  presented 
not  only  the  deposit  book,  but  also  a  forged 
order  purporting  to  be  signed  by  the  depositor 
it  was  held  that  the  argument  that  the  by-law 
was  intended  solely  to  protect  the  bank  against 
the  risk  of  mistake  as  to  the  personal  identity 
of  its  depositors,  and  therefore  that  it  did  not 
apply  to  a  case  where  there  was  no  mistake  as 
to  identity,  but  the  payment  was  made  upon  a 
forged  order   purporting  to   be  signed   by   the 
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pose/'  Mr.  Merriman  issued  and  delivered 
to  Mrs.  Keith  a  new  book,  in  the  name  of 
the  plaintiir,  with  the  balance  due  upon  the 
first  book  transferred  thereto,  and  at  the 
same  time  paid  to  Mrs.  Keith  $300  upon  a 
forged  order  presented  by  her,  dated  April 
16,  1902,  purporting  to  have  been  signed  by 
the  plaintiff,  and  directing  said  sum  to  be 
paid  to  Mrs.  Keith  upon  the  amount  due 
upon  the  first  book.  Six  payments,  amount- 
ing to  $1,700,  were  made  by  the  bank  to 
Mrs.  Keith  upon  presentation  of  said  sec- 
ond book  with  forged  orders  of  the  plain- 
tiff; the  last  payment  having  been  made  on 
the  27th  of  October,  1902.  The  plaintiff 
had  no  knowledge  of  the  existence  of  said 
second  book,  nor  of  the  payment  of  any  of 
the  money  drawn  by  her  daughter  thereon, 
until  informed  of  these  facts  by  the  bank  on 
the  1st  of  November,  1902,  when  she  imme- 
diately obtained  from  her  daughter  the  sec- 
ond book,  and  $20  of  the  money  which  she 
had  fraudulently  drawn.  Said  second  book 
was  issued  and  all  the  payments  upon  both 
bank  books  were  made,  by  the  bank  in  good 
faith,  and  upon  the  belief  that  the  letter  and 
orders  purporting,  to  have  been  signed  by  the 


plaintiff  were  genuine;  and  the  plaintiff 
gave  no  notice  to  the  defendant  that  Mrs. 
Keith  had  fraudulently  obtained  possession 
of  the  first  book,  and  that  said  letter  and 
orders  were  forgeries,  until  November  1, 
1902. 

The  following  statement  was  printed  in 
the  plaintiff's  bank  book: 

"Take  Care  of  This  Book.  If  you  lose 
it  or  mislay  it  give  immediate  notice  to  the 
bank,  as,  if  it  gets  into  improper  hands, 
you  may  be  defrauded." 

Among  the  by-laws  printed  in  plaintiff's 
book  were  these: 

"Art.  13.  Dividends  and  money  withdrawn 
shall  be  paid  only  to  the  depositor,  or  to 
the  depositor's  order,  or  legal  represent- 
ative; but  neither  the  principal  nor  interest 
of  any  deposit  shall  be  paid  to  any  person, 
unless  the  depositor's  book  of  entries  made 
by  an  officer  of  the  corporation  or  of  the 
direction  shall  be  presented  that  such  pay- 
ments may  be  entered  therein,  or  unless  the 
depositor  shall  prove  to  the  satisfaction  of 
the  board  of  direction,  or  a  committee  ap- 
pointed for  that  purpose,  that  such  book 
has  been  lost  or  destroyed,  in  which  case 


depositor,  would  be,  perhaps,  conclusive  In  fa- 
Tor  of  the  depositor  If  It  were  not  for  the  last 
clause,  providing  that  the  presentment  of  the 
book  should  be  a  discharge  of  the  bank  *'in  all 
cases.**  In  either  case  the  purpose  of  the  by- 
law was  to  authorize  the  bank  to  rely  upon  the 
presentation  of  the  book  as  its  security  against 
fraud ;  and  if  the  bank,  using  reasonable  care, 
and  In  good  faith,  paid  the  account  upon  pre- 
sentation of  the  book,  the  bank  was  discharged. 
Levy  V.  Franklin  Sav.  Bank,  117  Mass.  448. 

Where  the  rules  and  by-laws  provided  that 
"the  secretary  will  use  his  best  efforts  to  pre- 
vent frauds;  but  all  payments  to  persons  pre- 
senting the  deposit  book  shall  be  deemed  good 
and  valid  payments  to  depositors  respectively," 
when  a  payment  was  made  to  a  man  present- 
ing the  book  with  an  alleged  forged  order  very 
much  like  the  signature  made  at  the  time  of 
the  deposit,  by  the  depositor,  who  .was  a  woman, 
in  the  book  kept  for  that  purpose,  it  was  held 
that,  the  rules  allowing  payment  to  anyone  pro- 
ducing the  pass  book,  no  order  for  payment  was 
required,  and  the  question  of  the  genuineness 
of  the  signature  was  wholly  immaterial,  and, 
this  question  being  the  only  one  given  to  the 
Jury  on  the  trial,  a  new  trial  was  necessary. 
Schoeuwald  v.  Metropolitan  Sav.  Bank,  57  N. 
Y.  418,  Reversing  1  Jones  &  S.  440.  This  de- 
cision, however,  has  been  practically  overruled 
upon  this  point  by  Allen  v.  Williamsburgh  Sav. 
Bank,  69  N.  Y.  315,  which,  like  the  Schoenwald 
Case,  is  treated  and  distinguished  in  Kellbt 
V.  Buffalo  Sav.  Bank. 

The  by-law  provided,  in  that  case,  that  "the 
bank  will  use  its  l)e8t  efforts  to  prevent  fraud, 
but  all  payments  made  to  persons  producing 
the  deposit  books  shall  be  deemed  good  and 
valid  payments  to  depositors  respectively,"  and 
the  depositor's  wife  fraudulently  applied  to 
the  bank  for  the  money,  presenting  the  pass 
book  and  a  check  with  the  forged  signature  of 
the  depositor;  and  the  jury  were  charged  that 
69  L.  R.  A. 


the  only  question  for  them  to  determine  was 
whether  the  bank  used  Its  best  efforts  to  secure 
the  payment  to  the  proper  person.  And,  in 
affirming  a  Judgment  for  the  plaintiff,  the  court 
distinguished  and  limited  Schoenwald  v.  Metro- 
politan Sav.  Bank,  57  N.  Y.  418,  sUpra,  in 
which,  it  was  said,  no  special  attention  was 
given  to  the  clause  In  the  rules  to  the  effect 
that  the  secretary  would  use  his  best  efforts  to 
prevent  fraud.  There  the  signature  to  the  or- 
der used  for  the  purpose  of  obtaining  payment 
was  very  much  like  the  signature  of  the  deposi- 
tor upon  the  signature  book.  From  some  state- 
ments in  the  Schoenwald  Case,  however,  the 
court  sharply  dissented, — for  Instance,  that  to 
the  effect  that  "a  bank  had  a  right  to  make 
the  payment  on  the  simple  production  of  the 
pass  book,"  the  fact  being  that  the  depositor 
was  a  woman  and  the  book  was  produced  by  a 
man,  which  fact  at  once  notified  the  bank  that 
it  was  not  the  depositor  who  applied  for  the 
payment;  and  in  such  a  case  it  could  not  be 
that  the  bank  officers  should  not  be  called  to 
the  exercise  of  Inquiry  and  care.  The  ofiicers 
of  savings  banks,  acting  under  rules  like  those 
under  discussion,  are  bound  to  the  exercise  of 
care  and  diligence,  up  to  the  standard  fixed  for 
the  bank  by  those  rules,  and,  the  book  being 
produced  by  a  person  of  the  opposite  sex  from 
the  depositor's,  it  was  then  necessary  to  rely 
upon  an  order  from  the  depositor,  and  the  bank 
could  no  longer  depend  upon  the  rule  that  the 
production  of  the  pass  book  was  enough  to 
allow  the  payment.  The  case  of  Appleby  v. 
Erie  County  Sav.  Bank,  62  N.  Y.  12,  supra,  was 
also  distinguished  upon  the  ground  that  the  de- 
cision there,  affirming  the  refusal  of  the  trial 
court  to  give  to  the  jury  the  question  of  the 
negligence  of  the  bank,  because  the  difference 
between  the  two  signatures  was  not  marked 
enough  to  the  trial  court  to  require  it,  was 
grounded  upon  the  reason  that  tlie  appellate 
court  did  not  have  the  opiiortunlty  which  the 
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the  depositor  or  his  legal  representative 
shall  lodge  with  the  treasurer  a  written 
discharge." 

"Art.  15.  This  bank  will  not  be  respon- 
sible to  any  depositor,  or  to  his  heirs  or 
assigns,  for  any  fraud  that  may  be  prac- 
tised upon  any  of  the  officers  of  this  in- 
stitution by  forged  signatures,  or  by  pre- 
senting a  depositor's  book,  and  drawing 
money  without  the  knowledge  or  consent  of 
the  owner.  And  all  entries  of  money  paid, 
made  in  the  depositor's  book  by  an  officer 
of  the  institution,  shall  be  deemed  good  and 
valid  evidence  of  money  paid,  and  shall  ex- 
onerate this  bank  from  any  liability  on  ac- 
count of  any  fraud  practised  in  drawing  the 
money  of  any  depositor." 

The  above  facts  appear  to  have  been 
proved  at  the  trial  beyond  controversy. 

Whether  the  officers  of  the  bank  exercised 
reasonable  care  in  issuing  the  second  book, 
and  in  making  the  payments  to  Mrs.  Keith 
upon  the  first  and  second  book  upon  the 
forged  orders,  and  whether  the  plaintiff  was 
negligent  in  failing  to  keep  her  first  bank 
book  in  a  safe  place,  and  in  not  notifying 
the  bank  that  her  daughter  had  fraudulently 


drawn  money  on  the  first  book  when  she 
learned  of  it,  in  April,  1902,  were  among 
the  disputed  questions  of  fact  at  the  trial. 

The  only  properly  assigned  reasons  of  ap- 
peal are  the  denial  of  the  defendant's  mo- 
tion for  a  new  trial  upon  the  ground  that 
the  verdict  was  against  the  evidence,  and 
the  failure  of  the  trial  judge  to  charge  the 
jury  in  accordance  with  the  specific  re- 
quest's set  forth  in  the  appeal.  The  last 
reason  of  appeal,  that  "the  court  erred  in 
charging  the  jury  as  certified  to  in  the 
printed  record,"  is  not  a  proper  assignment 
of  error.  It  fails  to  point  out  the  partic- 
ular errors  complained  of  in  a  charge  cover- 
ing 12  pages  of  the  printed  record,  and 
therefore  raises  no  question  which  this 
court  is  bound  to  review.  Gen.  Stat.  1902, 
§  802;  Hayden  v.  Fair  Haven  d  W,  R,  Co. 
76  Conn.  355-365,  56  Atl.  613;  Simmonds 
V.  Holmes,  61  Conn.  1-9,  16  L.  R.  A.  263, 
23  Atl.  702. 

The  substance  of  the  several  requests 
contained  in  the  appeal  may  be  fairly  stated 
as  these  four  requests  to  charge:  First, 
that  article  16  of  the  by-laws  was  sufficient 
authority    to   the   bank    for    the   payments 


trial  court  had  to  Inspect  the  signatures,  and 
also  upon  the  ground  that  there  the  person  pre- 
senting the  book  was  of  the  same  sex  as  the 
depositor.  Allen  v.  Willlamsburgh  8a v.  Bank, 
69  N.  T.  814. 

It  was  aiso  held  that,  because  the  bank  had 
stipulated  to  use  Its  best  efforts  to  prevent 
fraud,  it  was  proper  to  refuse  to  charge  that, 
if  the  liank's  officers  exercised  ordinary  care 
and  diligence,  and  paid  in  good  faith.  It  was 
excused;  in  the  Appleby  Case,  62  N.  Y.  12, 
supra,  also,  the  contract  of  the  bank  did  not 
call  for  its  best  efforts,  but  only  for  its  "en- 
deavor." Ihid. 

In  regard  to  the  sufficiency  of  the  facts  put 
in  evidence  to  show  negligence  in  the  defendant 
bank,  in  a  case  where  the  thief  produced  the 
book  and  a  check  with  the  forged  signature 
of  the  depositor,  and  the  cashier  paid  it  after 
comparing  the  signature  with  that  of  the  de- 
positor in  the  signature  book,  it  was  held,  upon 
the  question  whether  the  cashier  used  reason- 
able care  in  the  comparison,  that  what  the  Jury 
were  to  determine  was  what  degree  of  signif- 
icance would  be  attached  to  the  differences  ob- 
served in  the  signatures,  not  by  a  common  per- 
son, but  by  a  skilled  person  such  as  the  cashier 
was;  from  his  examination  and  cross-examina- 
tion a  Jury  could  Judge  not  only  of  what  was 
the  effect  upon  his  mind  caused  by  his  compar- 
ing the  signatures,  but  of  what  would  have 
been  the  effect  if  he  had  given  due  attention  to 
what  the  dissimilarities  indicated.  Fricke  v. 
German  Sav.  Bank,  24  Jones  &  S.  408,  4  N.  Y. 
Supp.  627. 

And  if,  at  the  time  of  the  payment  of  a 
savings-bank  account,  a  fact  or  circumstance  is 
brought  to  the  attention  of  the  bank's  officers 
which  is  calculated  and  ought  to  excite  the 
suspicion  and  inquiry  of  an  ordinarily  careful 
person  as  to  the  Identity  or  authority  of  the 
person  making  the  demand,  it  is  the  duty  of 
the  bank  to  institute  such  an  inquiry,  and 
69  L.  R.  A. 


failure  to  do  so  presents  a  question  as  to  the 
bank's  negligence,  for  the  consideration  of  the 
Jury.  And  such  a  fact  or  circumstance  is 
brought  to  the  attention  of  the  bank's  officers 
when  a  l;)erson  unknown  to  the  bank's  officers 
presents  the  pass  book,  together  with  a  forged 
paper,  apparently  a  power  of  attorney,  signed 
with  the  name  of  the  depositor  in  his  individ- 
ual capacity,  and  giving  the  holder  authority  to 
draw  all  funds  to  the  credit  of  the  depositor  as 
executor  of  an  estate  mentioned  in  the  instru- 
ment, when  the  funds  actually  deposited  are 
to  the  credit  of  the  depositor  as  administrator 
of  another  estate;  since  the  forged  paper,  al- 
though it  correctly  gives  the  number  of  the 
pass  book,  does  not  relate  at  all  to  the  depos- 
it in  question,  and  confers  no  authority  on  the 
person  presenting  it  to  draw  the  money,  this 
furnishes  sufficient  grounds  for  suspicion,  and 
the  question  of  the  defendant  bank's  negligence, 
in  an  action  for  the  amount  paid,  should  be 
submitted  to  the  Jury.  Gearns  v.  Bowery  Sav. 
Bank,  135  N.  Y.  557,  32  N.  E.  249. 

But  where  the  by-laws  provided  that  pay- 
ments to  persons  presenting  the  book,  whether 
with  or  without  an  order  or  letter  of  attorney, 
purporting  to  be  signed  by  the  depositor,  should 
be  deemed  good  payments  to  depositors  re- 
spectively, and  discharge  the  bank ;  and  pay- 
ments were  made  to  a  man  who  presented  with 
the  book  orders  purporting  to  be  signed  by  the 
depositor  (who  was  a  woman)  ;  and  upon  the 
trial  both  parties  moved  for  a  direction  of  a 
verdict ;  and  the  court  made  a  finding  in  favor 
of  the  defendant, — it  was  held  that,  it  being 
necessary  to  take  the  view  i>f  the  evidence  most 
favorable  to  the  defendant,  there  was  nothing 
in  the  evidence  or  in  the  attendant  circum- 
stances to  put  the  bank  upon  such  notice  as  to 
require  It  to  exercise  diligence  other  than  such 
as  would  have  been  required  by  its  rule  in  cases 
where  only  the  deposit  book  was  produced :  and 
hence  the  finding  was  not  disturbed.     Winter  v. 
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made  to  Mrs.  Keith ;  second,  that  the  plain- 
tiff's failure  to  notify  the  bank  that  Mrs. 
Keith  had  fraudulently  drawn  money  on 
her  deposit  book  when  she  first  learned  of 
thkt  fact  prevented  the  plaintiff  from  re- 
eoyering  the  sums  paid  by  the  bank  to  Mrs. 
Keith;  third,  that,  if  Mrs.  Keith  obtained 
possession  of  the  deposit  book  through  the 
carelessness  of  the  plaintiff  in  her  manner 
of  keeping  it,  the  plaintiff  could  not  re- 
cover the  money  paid  by  the  bank  to  Mrs. 
Keith  by  reason  of  her  possession  of  the 
book;  fourth,  that  the  jury  would  not  be 
justified  in  finding  negligence  on  the  part 
of  the  bank  from  the  mere  fact  that  signa- 
tures of  depositors  were  not  kept  for  the 
purpose  of  comparison,  and  that  the  fact 
that  Mrs.  Keith  was  a  daughter  of  the 
plaintiff  might  be  considered  as  partially 
excusing  the  officers  of  the  bank  for  not 
having  exercised  greater  caution. 

By  accepting  from  the  bank  and  using, 
as  she  did,  the  deposit  book,  in  which  arti- 
cles 13  and  16  of  the  by-laws  were  printed, 
the  plaintiff  assented  to  these  regulations, 
and  they  became  a  part  of  the  contract  of 
deposit  for  the  protection  of  the  bank  and 


the  depositor,  and  binding  alike  upon  both. 
Eaves  v.  Peoples  Bav.  Bank,  27  Conn.  229- 
231,  71  Am.  Dec  69;  Donlan  v.  Provident 
Inst,  for  Savings,  127  Mass.  183,  34  Am. 
Rep.  358;  Appleby  v.  Erie  County  8av, 
Bank  62  N.  Y.  12.  By  the  language 
of  article  13,  in  the  absence  of  any 
modifying  agreement  the  bank  was  au- 
thorized to  pay  deposits  and  dividends 
only  to  the  depositor  or  his  attorney,  or, 
in  case  of  his  death,  to  his  legal  represent- 
ative; and  the  bank  could  not  avoid  liabil- 
ity for  payment  made  upon  a  forged  order 
to  one  who  had  fraudulently  obtained  pos- 
session of  the  deposit  book,  even  by  show- 
ing that  such  payment  was  made  in  good 
faith,  and  in  the  exercise,  of  ordinary  care, 
and  in  accordance  with  the  general  practice 
among  savings  banks.  Eaves  v.  People's 
Sav.  Bank,  27  Conn.  229-231,  71  Am.  Dec. 
59.  It  was  evidently  for  the  purpose  of 
relieving  the  bank  from  so  great  a  liability 
that  the  provisions  of  article  13  were  modi- 
fied by  those  of  article  15.  It  was  undoubt- 
edly learned  from  experience  that  the  de- 
positors of  a  savings  bank  were  so  numer- 
ous that  they  could  not  all  be  personally 


WilliaraBburgh  Sav.  Bank,  68  App.  Div.  193,  74 
N.  Y.  Supp.  140. 

Where  the  husband  of  the  depositor  present- 
ed the  book  at  the  savings  bank,  which  declined 
to  pay  until  assured  by  the  husband  that  he 
acted  as  agrent  for  the  wife,  whereupon  he  was 
given  a  check,  payable  to  wife's  order,  upon  a 
national  bank,  which  refused  to  pay  it  without 
the  wife's  indorsement,  and  the  husband  then 
returned  to  the  savings  bank  and  stated  that 
he  was  authorized  to  do  business  for  his  wife, 
when  an  indorsement  was  written  on  the  check 
by  a  bank  officer  in  this  form :  "Bllen  Clark,  as 

his 
authorized    by     William     X     Clark.     Witness, 

mark 
Frank  Russell  :*'  and  upon  this  indorsement  the 
national  bank  paid  the  money  to  the  husband, — 
it  was  held  that  the  savings  bank  was  liable  to 
the  depositor  for  the  payment,  and  hence  that 
a  Judgment  in  her  favor  should  not  be  dis- 
turbed ;  but  upon  entirely  different  grounds,  one 
of  the  two  justices  saying  that  the  question  of 
the  defendant's  negligence  in  delivering  the 
check  to  the  fraudulent  claimant  was  properly 
submitted  to  the  Jury,  upon  the  evidence  in  the 
case,  the  deposit  being  marked  in  the  pass  book 
''special,*'  and  the  evidence  showing  that  notice 
was  given  to  the  bank  by  the  depositor  to  pay 
to  no  one  but  herself;  the  other  Justice,  how- 
ever, declared  that  the  savings  bank,  by  giving 
only  a  check  payable  to  the  real  depositor, 
which  could  not  be  paid  without  the  depositor's 
Indorsement,  protected  her  against  payment  to 
any  other  person ;  but  the  national  bank,  in  pay- 
ing the  check  without  the  indorsement  of  the 
payee,  was  not  authorized  to  charge  the  amount 
against  the  savings  bank,  for  the  savings  bank 
was  not  bound  by  the  indorsement,  as  to  which 
Its  agent  only  witnessed  and  became  responsi- 
ble for  the  genuineness  of  the  mark,  and  did 
not  guarantee  that  the  husband  was  author- 
ized by  the  depositor  to  act  for  her ;  and  hence 
69  L.  R.  A. 


the  plaintiff  was  entitled  to  recover  against  the 
savings  bank  because  the  national  bank  had  no 
right  to  cliarge  against  the  savings  bank's  ac- 
count the  money  paid  on  the  check,  and  the 
savings  bank  had  a  good  cause  of  action 
against  the  national  bank.  Clark  v.  Sauger- 
ties  Sav.  Bank,  62  Hun,  346,  17  N.  Y.  Supp. 
215. 

In  a  case  In  which  the  liability  of  the  bank 
for  making  the  payment  was  simply  assumed 
by  the  court,  where  a  depositor's  attorney  drew 
out  all  her  account  upon  presentation  of  the 
pass  book  and  a  forged  order,  and  later  de- 
posited in  the  bank  to  her  credit  a  less  sum. 
and  gave  her  the  new  pass  book.  It  was  held 
that,  after  drawing  out  the  sum  deposited  by 
her  attorney  to  her  credit,  she  might  recover 
from  the  bank  the  sum  which  he  fraudulently 
drew  before.  The  bank,  being  negligent  in  mak- 
ing the  payment,  always  remained  her  debtor 
for  the  sum  her  attorney  drew  out,  and  that 
indebtedness  could  not  be  discharged  by  a  pay- 
ment on  a  forged  order  and  a  fraudulent  sur- 
render of  the  pass  book;  so  when  the  addi- 
tional sum  was  deposited  by  the  attorney  the 
bank  owed  her  the  sum  of  the  two  amounts, 
and  the  attorney  still  owed  to  the  bank  the 
amount  he  fraudulently  drew.  Underbill  v. 
Poughkeepsie  Sav.  Bank,  82  Hun,  432. 

e.  Payment   ioithout   either   impersonation   or 
foroery. 

The  reasonable  care  the  lack  of  which  renders 
the  bank  responsible  for  payments  to  fraudu- 
lent claimants  may  fail  to  be  exercised  in 
other  matters  than  mere  identification  of  the 
person  presenting  the  pass  book  or  a  check  or 
order,  or  than  scrutiny  and  comparison  of  the 
signature  on  the  paper  presented.  So  when 
there  is  no  Impersonation  of  the  depositor,  and 
no  pretense  of  presenting  genuine  paper  signed 
by  blm,  payment  by  the  bank,  to  one  who  mere 
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known  to  its  officers,  that  many  of  them 
were  unaccustomed  to  writing,  that  they 
frequently  kept  their  bank  books  where 
they  were  accessibly,  to  others,  and  that 
therefore  in  some  instances  competent  offi- 
cers, in  the  exercise  of  proper  care  and 
caution,  would  fail  to  detect  forgeries  and 
prevent  imposition  by  persons  presenting 
deposit  books.  It  was  clearly  to  protect  it- 
self against  losses  from  such  impositions, 
and  not  from  losses  which  it  was  its  duty 
to  prevent,  and  which  by  the  exercise  of  or- 
dinary care  it  could  prevent,  that  article 
16  was  adopted.  By  its  provisions  the 
bank  was  not  relieved  from  its  duty  to  ex- 
ercise ordinary  care  to  prevent  payment  to 
the  wrong  person,  even  though  such  person 
presented  a  deposit  book,  and  in  accepting 
this  regulation  the  depositor  agreed  to  bear 
the  loss  of  a  payment  to  the  wrong  person 
presenting  the  deposit  book  only  to  the  ex- 
tent that  the  bank  acted  reasonably.  Fer- 
guson V.  Harlem  8av.  Bank,  43  Misc.  10, 
86  N.  Y.  Supp.  826;  Kummei  v.  Ger- 
mania  8av.  Bank,  127  N.  Y.  488,  13  L.  R. 
A.  786,  28  N.  E.  398;  Sullivan  v.  Lewiaton 
Inst,  of  Savings,  66  Me.  607,  96  Am.  Dec. 


600;  Ladd  y.  Augusta  Sav.  Bank,  96  Me. 
510,  58  L.  R.  A.  288,  52  Atl.  1012;  Oiiford 
v.  Rutland  Sav.  Bank,  63  Vt.  108,  11  L.  R. 
A.  794,  26  Am.  St.  Rep.  744,  21  Atl.  340; 
Broxon  v.  Merrimack  River  Sav,  Bank,  67 
X.  H,  649,  68  Am.  St.  Rep.  700,  39  Atl. 
336;  Wegner  v.  Second  Ward  Sav.  Bank,  76 
Wis.  242,  44  N.  W.  1096.  The  by-law  in 
question  was  therefore  not  a  sufficient  au- 
thority to  the  bank  for  payments  negligent- 
ly made  to  Mrs.  Keith,  and  the  court  did 
not  err  in  not  charging  the  jury  in  accord- 
ance with  the  first  request. 

Nor  did  the  trial  court  err  in  not  charging 
in  accordance  with  the  second  and  third  re- 
quests. Article  15  furnished  a  complete  de- 
fense against  liability  for  payments  to  Mrs. 
Keith  made  by  the  bank  in  the  exercise  of 
reasonable  care.  The  second  and  third  re- 
quests must  therefore  rest  upon  the  claim 
that,  under  the  doctrine  of  contributory 
negligence  or  of  estoppel,  the  defendant 
would  not  be  liable  even  for  payments  negli- 
gently made,  if  it  also  appeared  that  the 
plaintiff  was  negligent  in  not  notifying  the 
bank  of  the  fraudulent  acts  of  Mrs.  Keith, 
or  in  not  taking  proper  care  of  her  bank 


ly  pretends  to  be  legally  authorized  to  draw 
upon  the  account  In  question,  will  be  at  the 
peril  of  the  institution. 

Payment  upon  the  production  of  a  pass  book 
by  the  father  of  the  owner  of  a  deposit,  when 
the  bank  officers  know  him  to  be  the  deposi- 
tor's father,  but  he  is  not  his  general  guardian, 
is  DO  protection  to  the  bank,  which  in  so  pay- 
ing does  not  exercise  the  ordinary  care  neces- 
sary In  making  payments,  notwithstanding 
stipulations  in  the  by-laws,  binding  upon  the 
depositor,  to  the  effect  that  the  possession  of 
the  book  shall  be  sufficient  authority  to  war- 
rant payments  to  the  possessor.  FIcken  v. 
Emigrants'  Industrial  Say.  Bank,  33  Misc.  92, 
67  N.  Y.  Supp.  143. 

And  in  a  case  where  an  agent  deposited 
money  In  a  savings  bank  in  the  name  of  the 
principal,  signing,  as  agent  for  the  owner,  a 
cerlifiLate  which  provided  that  the  account 
might  be  withdrawn  by  the  person  who  might 
present  the  book,  or  according  to  the  charter 
and  by-laws  as  set  forth  in  the  book  of  depos- 
it delivered  to  the  depositor ;  and  these  by-laws 
in  the  deposit  book  provided  that,  "as  it  will 
be  impossible  for  the  officers  of  the  corporation 
to  identify  every  depositor,  the  production  of 
the  book  of  deposit  will  be  held  to  show  that 
the  person  producing  the  same  is  legally  au- 
thorized to  receive  the  deposit;  and  the  cor- 
poration will  not  be^  responsible  for  loss  sus- 
tained- when  the  book  of  deposit  is  so  pro- 
duced and  the  money  paid  entered  thereon,  un- 
less the  depositor  has  given  notice  to  the  treas- 
urer that  said  book  has  been  lost  or  stolen," — 
it  was  held  that  this  stipulation  between  the 
bank  and  the  depositor  did  not  relieve  the  bank 
from  the  duty  of  acting  in  good  faith  and  with 
reasonable  care,  when  the  agent,  without  the 
knowledge  of  the  depositor,  abstracted  the  book 
and  presented  it  to  the  bank,  which  took  it  in 
pledge  knowing  that  the  pledgeor  was  not  the 
apparent  owner  of  the  boolc,  and  without  re- 
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quiring  him  to  produce  evidence  of  his  author- 
ity from  the  depositor,  such  as  an  assignment, 
order,  or  proof  of  delivery ;  and  hence  the  de- 
positor was  entitled  to  the  possession  of  the 
book  discharged  from  the  pledge.  The  stipu- 
lation between  the  parties  (the  court  says) 
"does  not  mean  that  the  bank  is  absolved  from 
all  obligation  of  caution.  A  depositor  is  a 
beneficiary  of  a  fund  held  by  the  bank  as  trustee. 
The  trustee  is  incorporated  for  the  purpose 
of  exercising  care  in  the  management  and  pres- 
ervation of  deposits.  This  object  would  not 
be  accomplished  by  care  in  the  investment  of 
the  fund,  and  recklessness  in  paying  a  deposit 
to  a  wrongful  possessor  of  a  book.  .  .  .  The 
by-law  and  agreement  are  to  be  construed  ac- 
cording to  the  authorized  business  and  organic 
object  of  the  institution.  The  terms  of  deposit 
cannot  be  understood  to  make  the  books  pay- 
able to  bearer,  like  bank  bills,  without  im- 
puting to  the  trustee  a  deliberate  and  studied 
attempt  to  expose  beneficiaries  to  a  great  and 
unnecessary  peril  of  loss,  and  to  deprive  them 
of  important  security  which  the  trustee  was 
chartered  to  furnish."  Kimball  v.  Norton,  59 
N.  H.  1,  47  Am.  Rep.  171. 

And  similarly,  in  two  decided  cases  payments 
were  made  under  similar  circumstances,  but 
after  the  death  of  the  depositor. 

In  Hunter  v.  Wallace,  14  U.  C.  Q.  B.  205,  the 
bank  representative  knew  of  the  death  of  the 
depositor.  According  to  his  testimony  the  de- 
posit was  made  with  the  express  understanding 
that  any  person  producing  the  pass  book  should 
be  entitled  to  receive  the  amount  of  the  de- 
posit, and,  upon  payment,  after  the  death  of 
the  depositor,  to  one  of  his  connections,  who 
later  absconded,  it  was  held  that  whatever  the 
agreement  was  between  the  depositor  and  the 
banjo's  officer  when  the  money  was  deposited,  it 
was  terminated  by  the  death  of  the  depositor, 
and  the  bank  was  bound,  when  its  officer  be- 
came aware  of  the  death,  to  retain  the  money 
22 
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book.  If  the  question  whether  the  plaintiff 
was  negligent  in  these  matters  were  a  ma- 
terial one  in  this  case,  it  may  well  bo 
doubted  whether  the  jury  would  have  been 
justified  in  finding,  upon  the  facts,  that 
the  exercise  of  reasonable  care  by  the  plain- 
tiff to  prevent  the  bank  from  being  imposed 
upon  required  her  to  give  notice  in 
April,  1902,  of  her  daughter's  fraudulent 
acts,  or  to  keep  her  bank  book  more  secure- 
ly than  she  did  before  she  learned  that  her 
daughter  had  wrongfully  obtained  posses- 
sion of  it  and  drawn  money  upon  it.  The 
plaintiff  knew  that,  by  the  by-laws  of  the 
bank,  "neither  the  principal  nor  interest  of 
any  deposit"  would  be  paid  to  any  person 
"unless  the  depositor's  book"  should  be  pre- 
sented. Upon  learning  of  her  daughter's 
acts  she  at  once  put  the  book  where  her 
daughter  could  not  get  possession  of  it. 
Can  it  be  said  that  ordinary  care  required 
the  plaintiff  to  anticipate  that  her  daughter, 
without  having  possession  of  the  deposit 
book,  might  continue  to  draw  her  money, 


by  procuring,  as  she  did,  by  fraud  and  for- 
gery, a  new  book  to  be  issued?  As  to  the 
plaintiff's  alleged  carelessness  in  leaving 
her  bank  book  where  Mrs.  Kaith  could  ob- 
tain possession  of  it,  it  appears  that  she 
kept  it  locked  with  other  valuable  papers 
in  a  bookcase  drawer  in  the  hallway  on 
the  second  floor  of  her  dwelling,  with  the 
key  in  her  own  sleeping  room.  Can  de- 
positors in  savings  banks  be  reasonably  re- 
quired, under  ordinary  circumstances,  to 
take  greater  precautions  in  keeping  their 
bank  books?  And  especially  could  the 
plaintiff  be  reasonably  expected  to  take 
greater  precautions  to  prevent  her  own 
daughter  from  obtaining  possession  of  the 
book  before  she  learned  that  she  had  wrong- 
fully drawn  money  upon  it? 

But  without  deciding  whether  there  was 
sufficient  evidence  to  go  to  the  jury  upon 
the  question  of  the  plaintiff's  negligence 
had  that  been  a  material  inquiry  in  this  case, 
we  hold  that  the  bank  would  not  have  been 
exonerated  from  liability  for  payments  neg- 


until   some  one   legally  authorised  should   de- 
mand it. 

So  in  Hoffmann  v.  Union  Dime  Sav.  Inst.  95 
App.  DlT.  320,  88  N.  Y.  Supp.  686,  Afflrming 
upon  this  point  41  Misc.  517,  85  N.  Y.  Siipp.  10 
(treated  infra,  IV.  f),  where  a  depositor  had 
given  her  attorney  a  power  of  attorney,  which 
he  presented  after  her  death  with  the  pass 
book,  and  the  bank  paid  without  knowledge  of 
the  death,  it  was  held,  in  spite  of  the  by-law's 
provision  for  discharge  for  payments  to  per- 
sons producing  the  pass  hook  with  or  without 
a  letter  of  attorney,  that,  since  the  by-laws 
also  provided  that  on  the  death  of  any  de- 
lK>sltor  the  amount  standing  to  his  credit 
should  be  paid  only  to  his  le;?al  representative, 
the  payment  must  be  made  good  to  the  adminis- 
trator. This  decision,  however,  as  based  simply 
upon  the  by-law,  seems  to  have  been  over- 
ruled (except  in  the  opinion  of  Vann,  J.)  by 
Kellbt  v.  Buffalo  Sav.  Bank.  (See  also, 
Farmer  v.  Manhattan  Sav.  Inst.  60  Han,  402, 
16  N.  Y.  Supp.  235,  and  Podmore  v.  South 
Brooklyn  Sav.  Inst.  48  App.  Div.  218,  62  N.  Y. 
Supp.  901,  Affirmed  in  175  N.  Y.  69,  96  Am.  St. 
Uep.  803,  67  N.  E.  118,  in  the  following  sub- 
division.) 

f.  Payment  after  the  death  of  the  depositor. 

When  the  fraud  is  perpetrated  after  the  de- 
positor has  died,  the  rule  of  liability  of  the 
bank  for  its  negligence  varies,  depending  in 
the  first  place  upon  the  question  whether  or 
not  th<)  bank  had  notice  of  the  death. 

So,  Under  by-laws  providing  in  the  first 
place  that  the  otflcers  ^vill  endeavor  to  pre- 
vent frauds,  but  all  payments  made  to  any  per- 
son producing  the  proper  deposit  pass  book 
sliall  he  good  and  valid  payments,  where  the 
bank,  having  notice  of  the  depositor's  death 
and  the  appointment  of  an  administrator  in 
another  state,  paid  over  the  amount  to  a  third 
person,  who  had  presented  the  book  and  an 
affidavit  from  the  administrator  that  he  had 
tieeu  dischargird  and  that  the  holder  of  the 
l)ook  was  entitled  to  receive  the  money ;  and 
the  bank  assented  to  a  collusive  judgment  be- 
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log  taken  against  itself  for  the  amount.— the 
Judgment,  being  collusive,  did  not  protect  the 
bank  in  its  payment,  and  in  an  action  brought 
by  an  ancillary  administrator  of  the  depositor, 
later  appointed  in  this  state,  it  was  error  to 
refuse  to  allow  the  plaintiff  to  go  to  the  Jury 
on  the  'question  of  the  bank's  negligence  In 
peying  the  account,  as  it  did.  The  representa- 
tions of  the  administrator,  after  he  was  dis- 
charged from  his  trust,  to  the  effect  that  the 
payee  was  entitled  to  receive  the  money,  could 
have  no  greater  effect  than  the  representations 
of  n  stranger;  and,  whatever  might  have  been 
the  position  of  the  parties  if  the  rule  of  the 
bank  stood  alone,  that  all  payments  to  persons 
producing  the  pass  book  should  be  valid,  un- 
deniably the  rule,  if  it  was  not  made  entirely 
inai>pllcable,  was  materially  qualified  by  the 
ioler  rule  providing  that  on  the  death  of  a  de- 
positor the  amount  standing  to  his  credit  should 
be  paid  to  his  legal  representative.  Farmer  v. 
Manhattan  Sav.  Inst.  60  Hun,  462,  15  N.  Y. 
Supp.  235. 

The  same  result  is  reached,  on  different 
grounds,  in  Hunter  v.  Wallace,  14  U.  C.  Q.  B. 
205,  supra,  IV.  e. 

And  in  a  case  discussed,  quoted,  and  dis- 
tinguished in  Kellet  v.  Buffalo  Sav.  Bank, — 
Mahon  v.  South  Brooklyn  Sav.  Inst.  175  N.  Y. 
09,  96  Am.  St.  Hep.  603,  67  N.  B.  118.  Affirm- 
ing 48  App.  Div.  218,  62  N.  Y.  Supp.  901,— 
when  one  by-law  printed  in  a  pass  book,  "al- 
though the  Institution  will  endeavor  to  pre- 
vent frauds  and  impositions,  yet  all  payments 
to  persons  producing  the  pass  book  issued  by 
it  shall  be  valid  payments  to  discharj^  the 
institution,*'  immediately  followed  another  pro- 
viding that  "on  the  decease  of  any  depositor, 
the  amount  standing  to  the  credit  of  the  de- 
ceased shall  be  paid  to  his  or  her  legal  repre- 
sentatives,"— it  was  held  that  the  one  first 
mentioned  applied  only  to  payments  made  dur- 
ing the  life  of  the  depositor,  or,  at  most,  with- 
out notice  of  his  death,  and  not  when  the  bank 
knew  that  he  was  dead.  Hence,  the  exclusion 
of  evidence,  offered  by  the  defendant  bank,  to 
show  that  the  bank  exercised  due  care  in  mak- 
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ligently  made  by  its  officers  to  Mrs.  Keith, 
even  if  the  jury  oould  have  properly  found 
from  the  evidence  that  the  plaintiff  was 
guilty  of  the  claimed  negligence.  This  is 
not  an  action  based  upon  the  negligence  of 
the  defendant,  in  which  the  plaintiff  was  re- 
quired to  prove  that  she  exercised  due  care. 
It  is  an  action  to  recover  money  deposited 
by  the  plaintiff  with  the  defendant,  and 
which  the  defendant  contracted,  as  declared 
in  the  deposit  book,  to  repay  to  the  plain- 
tiff, or  to  her  order,  or  to  her  legal  repre- 
8<fntative,  upon  presentation  of  the  book. 
Eaves  v.  People's  8av,  Bank,  27  Conn.  229- 
231,  71  Am.  Dec.  59.  From  its  absolute 
undertaking  to  pay  to  the  depositor  or  his 
order,  article  15  relieves  the  bank  in  cases 
of  payments  made  in  good  faith  and  in 
the  exercise  of  ordinary  care  to  persons 
presenting  the  book,  even  though  such  pay- 
ments are  made  upon  forged  orders.  As 
we  have  already  shown,  no  greater  protec- 
tion than  this  was  intended  to  be  afforded 
the  bank  by  the  provisions  of  article   15. 


Even  if  the  plaintiff  was  negligent,  as 
claimed,  that  did  not  excuse  the  bank  officers 
from  exercising  ordinary  care  to  prevent  one 
who  they  knew  was  not  a  depositor  from 
obtaining  money  upon  a  forged  order,  nor 
relieve  the  bank  from  liability  for  pay- 
ments negligently  made  to  the  wrong  per- 
son. The  question  of  contributory  negli- 
gence is  not  involved  in  the  case.  If  the 
bank  officers  failed  to  exercise  ordinary 
care  in  making  the  payments  to  Mrs.  Keith 
upon  forged  orders,  the  bank  was  liable  to 
the  plaintiff  for  the  sums  so  paid.  If  the 
officers  exercised  such  care,  the  bank  was 
relieved  from  liability  by  the  provisions  of 
article  15  of  its  by-laws.  Oeitelsohn  ▼. 
Citizens'  8av,  Bank,  17  Misc.  574,  40  N.  Y. 
Supp.  662;  Broum  v.  Merrimack  River  Sav. 
Bank,  67  N.  H.  649,  68  Am.  St.  Rep.  700, 
39  Atl.  336;  Ladd  v.  Augusta  8av.  Bank, 
96  Me.  620,  62  Atl.  1016;  People's  8av, 
Ladd  V.  Androscoggin  County  8av.  Bank, 
96  Me.  620,  52  Atl.  1016;  People's  8a/v, 
Bank  v.  Cupps,  91  Pa.  316. 


ing  the  payment,  was  proper,  for  the  reason 
that  the  rule  of  diligence  invoked  by  the  bank 
applied  only  to  the  case  of  a  living  depositor, 
and  not  to  the  case  of  a  dead  one,  who  was  un- 
able to  protect  himself. 

The  prevailing  opinion  in  Kbllet  v.  Buffalo 
8a V.  Bank,  however  (while  holding  the  bank 
liable  on  account  of  negligence  in  failing  to  com- 
pare the  signatures  In  its  possession),  distiu- 
guishes  the  Mahon  Case  upon  the  ground  of 
the  presence  in  it  of  knowledge  of  the  fact  of 
the  death,  there  being  no  notice  of  it  in  the 
KsLLEY  Case,  the  bank  paying  the  amount  of 
the  deposit  to  a  member  of  the  same  family. 

In  Hoffmann  v.  Union  Dime  Sav.  Inst.  96 
App.  Div.  329,  88  N.  Y.  Supp.  686,  Affirming 
41  Misc.  617,  86  N.  Y.  Supp.  16  (mentioned 
supra,  IV.  e)  the  bank  was  held  to  be  liable, 
though  without  knowledge  of  the  depositor's 
death,  for  payment  to  a  fraudulent  claimant, 
when  the  by-laws  contaioed  the  same  by-law 
occurring  In  the  Mahon  Case  and  the  Kbllbt 
Casb^  providing  that  on  the  death  of  the  de- 
positor the  amount  should  be  paid  to  his  repre- 
sentative; but  this  case  is  not  now  authority, 
according  to  the  Kellet  Case. 

In  a  Massachusetts  case,  however,  going  in 
the  other  direction,  when  the  bank  book  was 
presented  to  the  bank  by  a  stranger  after  the 
death  of  the  depositor,  and  after  the  executor 
bad  issued  the  usual  probate  citations,  and  it 
was  paid  in  good  faith  by  the  bank,  which 
bad  no  actual  notice  of  the  death ;  and  it  ap- 
peared that  the  depositor  had  subscribed  the 
by-laws  printed  on  the  bank  book,  providing  that 
the  institution  would  not  be  responsible  when 
the  depositor  had  not  given  notice  of  the  book 
being  stolen  or  lost,  and  for  the  consequences  of 
any  mistake  In  identity.  If  It  paid  to  the  wrong 
person  upon  presentation  of  the  book, — It  was 
held  that  the  by-laws  applied  equally  to  the 
depositor  and  to  his  legal  representatives ;  that 
the  citation  In  the  probate  court  did  not  affect 
the  bank  with  any  notice  of  the  death  of  the  de- 
positor :  and  hence  that  there  could  be  no  re- 
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covery  by  the  depositor's  executor.  Donlan  v. 
Provident  Inst,  for  Savings,  127  Mass.  183,  34 
Am.  Rep.  ^Ty^. 

In  Hayden  y.  Brooklyn  Sav.  Bank,  16  Abb. 
Vy.  N.  S.  297,  and  People  v.  Third  Ave.  Sav. 
Bank,  98  N.  Y.  661  (treated  supra,  IV.  c),  in- 
volving the  question  merely  of  the  requisite 
degree  of  care  to  be  exercised  by  the  bank  In 
the  Identiflcation  of  the  person  presenting  the 
pass  book,  although  the  payments  were  made 
uiier  tJie  death  of  the  depositor,  this  fact  Is 
not  treated  as  In  any  way  affecting  the  decision.  • 

g.  The  obligation  to  compart  ihs  signatures 

It  has  hitherto  probably  not  been  suspected 
that  a  savings  bank  could  be  discharged  in  a 
case  not  governed  by  extraordinarily  stringent 
by-laws,  from  liability  for  a  payment  to  a 
fraudulent  claimant  presenting  a  forged  check. 
If  It  does  not  avail  Itself  of  the  means  ready  and 
at  hand  to  discover  the  fraud,  upon  a  compari- 
son of  the  check's  signature  with  the  signature 
of  the  genuine  depositor  in  the  books  of  the 
bank. 

From  scores  of  decisions  hitherto  presented 
this  question  would  appear  not  to  be  dlsputa- 
able;  but  in  some  cases  It  has  seemed  to  be 
necessary  to  lay  down  the  law  in  accordance 
with  the  general  notion. 

Thus,  the  supreme  court  of  Maine  has  de- 
clared, in  regard  to  what  is  reasonable  care, 
to  be  exercised  by  the  bank,  that  it  has  been  de- 
cided that  officers  of  a  savings  bank  having 
many  thousands  of  depositors,  who  make  a  pay- 
ment to  a  person  unknown  to  them,  who  claims 
to  be  a  depositor,  and  presents  the  bank  book 
of  such  depositor,  when  they  have  not  in  their 
possession,  convenient  for  ready  reference  and 
comparison,  that  depositor's  signature,  and  do 
not  obtain  from  the  person  presenting  the  book 
his  signature  for  comparison,  and  do  not  re- 
quire any  further  proof  of  Identity  than  the 
possession  of  the  bank  book,  have  not  pursued 
reasonably  safe  methods  of  doing  business,  and 
have  not  exercised  reasonable  care  to  prevent 
loss ;  and,  if  a  comparison  of  the  signature  of 
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If  the  alleged  negligence  of  the  plaintiff 
had  been  proved,  it  would  not  have  estopped 
her  from  claiming;  that  the  orders  were 
forged,  if  the  defendant  was  also  negligent 
in  not  ascertaining  that  fact.  If  the  bank 
officers  were  thus  negligent,  the  facts  would 
fail  to  show  any  such  equity  in  the  defend- 
ant as  would  enable  it  to  invoke  the  princi- 
ple of  equitable  estoppel  against  the  plain- 
tiff. Morpan  v.  Farrel,  58  Conn.  413-427, 
18  Am.  St.  Hep.  282,  20  Atl.  614. 

Tlio  trial  court  rightly  declined  to  in- 
struct the  jury  as  to  the  effect  upon  the 
question  of  defendant's  negligence  of  the  par- 
ticular facts  referred  to  in  the  fourth  re- 
quest. The  question  was  one  of  reasonable 
care  under  all  the  circumstances,  and  these 
facts,  with  others,  were  properly  left  to  the 
consideration  of  the  jury  in  determining 
whether  the  defendant  had  exercised  that 
degree  of  care. 

The  plaintiff  claimed  that  it  appeared 
from  the  evidence  that  the  defendant  was 


guilty  of  negligence  in  failing  to  make  prop- 
er examinations  and  comparisons  of  the 
handwriting  and  signatures  of  the  orders 
and  the  letter  for  the  purpose  of  ascertain- 
ing whether  they  were  genuine,  in  not  hav- 
ing the  signature  of  the  plaintiff  for  ref- 
erence and  comparison,  and  in  issuing  a 
new  bank  book  to  Mrs.  Keith  without  re- 
quiring proper  proof  of  the  destruction  of 
the  first  one,  or  attempting  to  ascertain 
whether  the  signatures  to  the  bond  pre- 
sented by  Mrs.  Keith  were  genuine.  The 
question  whether  the  bank  officers  were 
guilty  of  negligence  in  making  these  pay- 
ments in  the  manner  they  did  was  one  of 
fact,  and  was  fairly  submitted  to  the  jury 
and  decided  against  the  defendant. 

An  examination  of  the  evidence  fails  to 
convince  us  that  the  trial  court  erred  in  de- 
nying the  defendant's  motion  for  a  new 
trial  upon  the  ground  that  the  verdict  was 
against  the  evidence. 

There  is  no  error. 


the  i>er8on  falsely  prcseDtlng  the  book  with  the 
genuine  one  of  the  depositor  on  file  would  have 
prevented  the  Imposition,  then  such  payment 
is  no  defense  to  an  action  by  the  depositor. 
Ladd  V.  Augusta  Sav.  Bank,  06  Me.  516,  68 
L.   R.   A.   288,   52  Atl.   1012. 

And,  according  to  the  New  York  court  of  ap- 
peals, the  savings  bank  will  not  be  discharged 
by  a  payment  upon  the  production  of  the  pass 
hook,  irrespective  of  the  exercise  of  ordinary 
care  and  diligence  upon  the  part  of  the  teller 
in  discoverning  the  dissimilarity  in  signa- 
tures and  instituting  further  inquiry.  Appleby 
▼.  Erie  County  Sav.  Bank,  62  N.  Y.  12. 

Thus,  where  it  affirmatively  appears  that  the 
paying  officer  did  not  avail  himself  of  the 
means  at  hand  to  Identify  the  person  presenting 
the  pass  book  and  the  forged  receipt,  the  ques- 
tion of  the  bank's  negligence  is  clearly  for  the 
Jury.  Kummel  v.  Germania  Sav.  Bank,  127 
N.  Y.  488,  13  L.  R.  A.  786,  28  N.  B.  398. 

The  decision  in  Langdale  v.  Citizens'  Bank, 
freeing  the  hank  from  the  obligation  to  com- 
pare the  signatures  In  its  possession  if  the  pass 
hook  is  presented  by  a  person  apparently  right- 
fully in  possession  of  It,  and  unless  there  are 
''circumstances  to  excite  suspicion,*'  is  a  new 
doctrine,  therefore;  and  the  decision  is  furth- 
er remarkable  because  of  the  agreement  made 
by  the  bank  with  the  depositor  that  the  bank 
would  use  its  "best  efforts"  to  prevent  fraud. 
This  amounts,  therefore,  to  a  declaration  that 
the  "best  efforts"  which  the  bank  covenants  to 
use  in  order  to  prevent  loss  to  the  depositor 
do  not  include  a  mere  reference  to  a  signature 
on  file  in  order  to  discover  whether  the  signa- 
ture presented  bears  any  resemblance  to  It. 

In  Kelley  v.  Buffalo  Sav.  Bank,  however, 
is  found  a  contrary  decision,  which  would  seem 
on  the  authorities  to  carry  more  weight;  and 
there  it  is  laid  down  firmly  that  a  failure  to 
compare,  in  the  absence  of  some  unusual  and 
pertinent  excuse,  will  make  the  bank  respon- 
sible for  the  payment. 

And,  upon  the  question  whether  the  officer 
used  reasonable  care  in  the  comparison,  it  Is 
held  that  what  the  jury  are  to  determine  Is 
what  degree  of  significance  would  be  attached 
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to  the  difCerences  observed  in  the  signature^, 
not  by  a  common  person,  but  by  a  skilled  per- 
son such  as  the  cashier  was ;  so  that  they  might 
judge  not  only  of  what  was  the  effect  upon 
his  mind  caused  by  his  comparing  the  signa- 
tures, but  of  what  would  have  been  the  effect 
if  he  had  given  due  attention  to  what*  the  dis- 
similarities Indicated.  Frlcke  v.  German  Sav. 
Bank,  24  Jones  &  8.  468,  4  N.  Y.  Supp.  627. 
(See  Bupra,  IV.  d.) 

V.  Oontrihutory    negligence    of    the    depositor. 
a.  In  general. 

While  an  action  against  a  savings  bank  by 
a  depositor  for  the  amount  of  an  account  paid 
to  a  fraudulent  claimant  is  necessarily  one 
founded  upon  the  contract,  entered  into  by  the 
bank  at  the  time  of  the  deposit,  to  pay  to  the 
real  owner  of  the  account,  the  element  of  negli- 
gence in  making  the  payment,  in  theory,  can 
enter  into  the  action  on  the  contract  only  upon 
the  supposition  that  the  bank  contracted  not 
to  be  negligent  in  making  any  payments,  but  to 
use  reasonable  care,  or  its  best  efforts,  as  the 
case  might  be,  to  avoid  imposition  and  conse- 
quent damage  to  the  depositor. 

Similarly,  logically,  the  element  of  contribu- 
tory negligence  can  enter  Into  the  discussion 
only  upon  the  theory  that  the  bunk,  in  making 
the  contract  not  to  be  negligent,  only  agreed 
to  this  upon  the  condition,  generally  unex- 
pressed, that  the  depositor  should  not  be  negli- 
gent in  providing  a  stranger  with  the  material 
for  perpetrating  the  fraud,  either  by  allowing 
him  to  obtain  possession  of  the  book  which  by 
the  contract  was  to  constitute  the  evidence  of 
the  right  to  draw  upon  the  account ;  or  by  af- 
fording him  information  which,  being  such  as 
only  the  depositor  would  naturally  possess, 
would  enable  the  fraudulent  claimant  to  con- 
vince the  bank's  officials  of  his  identity  with 
the  depositor :  or  by  making  the  deposit  in  the 
name  of  another  person ;  or  by  falling  to  give 
the  bank  notice.  In  good  season,  of  the  loss  or 
theft  of  the  book  immediately  after  discovering 
the  fact. 

In  a  case  where  the  evidence  showed  that 
the  depositor  received  a  letter   requesting  In- 
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William  LANGDALE,  Plff.  in  Err., 

V. 

CITIZENS'  BANK  OF  SAVANNAH. 
(121  Ga.  105.) 

*!•  A  depositor  in  a  BavlBflrff  banlc  1« 
bound  by  the  reasonable  rules  of  the  bank, 
to  which  he  assents  by  an  agreement  in  writ- 
ing. 

X.  A  rule  provldlnar  that  ''every  effort 
'vrfll  be  made  to  protect  depovltors 
against  fraud,  but  payment  made  to  a  person 
presenting  pass  book  shall  be  good  and  valid 
on  account  of  the  owner,  unless  the  pass 
book  has  been  lost  and  notice  in  writing  giv- 
en to  [the]  bank  before  such  payment  is 
madet"  is  reasonable,  and  binding  upon  de- 
positors 

S.  Under    tbe    ternui    of    ffucb    a    rale» 


"vrbere  a  pass  book  la  presented  by  a 
person     otber     than     the      depositor 

to  whom  it  belongs,  together  with  a  forged 
check  bearing  a  signature  similar  to  that  of 
the  depositor,  and  there  is  nothing  to  arouse 
the  suspicion  of  the  teller  or  put  him  upon 
inquiry  as  a  reasonably  prudent  man  as  to 
the  genuineness  of  the  check,  and  the  bank 
in  good  faith  pays  tbe  check,  believing  the 
person  presenting  it  to  be  the  depositor,  it 
is  not  liable  in  a  suit  by  the  depositor  to 
recover  the  money  so  paid. 
4.  The  principle  announced  In  the  pre- 
cedlnar  headuote  la  not  affected  by 
another  rale  of  the  bank  prescribing  that 
depositors  must  always  present  their  pass 
books  when  depositing  or  withdrawing  mon- 
ey, and  that,  "if  not  present  personally,  an 
order  properly  signed  and  witnessed  must 
accompany  the  presentation  of  the  book  in 
case  of  withdrawal." 


^Headnotes  by  Cakdubx^  J. 


(October  17,  19')4.) 


formation  as  to  certain  personal  matters,  which 
would  enable  its  possessor  to  answer  the  test 
questions  usually  put  to  one  applying  at  a 
savings  bank  for  money,  in  -  order  to  identify 
him,  and  the  depositor  answered  the  letter,  giv- 
ing the  desired  information,  this  amounted  to 
contributory  negligence  which,  as  a  matter  of 
law,  would  bar  an  action  by  the  depositor  for 
money  paid  by  the  savings  bank  to  one  who 
represented  himself  to  be  the  depositor,  and  In 
answer  to  the  test  questions  put  to  him  gave  the 
answers  so  obtained.  Wall  v.  Emigrant  In- 
dustrial Sav.  Bank,  64  Hun,  249,  19  N.  Y.  Supp. 
194. 

And  where  the  account  was  begun  in  the 
name  of  another  than  the  real  depositor,  but 
not  in  trust  for  anyone,  and  the  person  in 
whose  name  the  deposit  was  made  discovered 
the  fact,  stole  the  bank  book,  and  drew  the 
money.  It  was  held  that  the  depositor  was 
guilty  of  such  gross  negligence  as  not  to  en- 
title him  to  any  favorable  consideration  by  the 
court,  and,  inasmuch  as  the  bank  acted  in  good 
faith  and  without  negligence  in  protecting  the 
rights  of  the  depositor,  since  the  signature  of 
the  fraudulent  claimant,  upon  which  he  drew  the 
money,  was  his  genuine  signature,  and,  upon  the 
face  of  the  records  of  the  bank  and  all  informa- 
tion possesised  by  its  oflBcers,  he  was  the  person 
entitled  to  the  money,  it  was  wholly  unlike  the 
case  of  money  being  drawn  from  a  bank  on  a 
forged  check  or  order,  for  there  the  bank  offi- 
cers are  bound,  at  their  peril,  to  know  that  the 
signature  on  which  they  pay  out  the  funds  of 
a  depositor  is  genuine.  Arkofsky  v.  State 
Sav.  Bank,  91  Minn.  440,  103  Am.  St.  Rep.  519, 
98  N.  W.  326. 

So,  also,  where  the  deposit  was  made  in  the 
name  of  someone  else  than  the  depositor,  and, 
after  the  real  depositor's  death,  the  person  pre- 
senting the  book,  whether  or  not  he  was  the 
same  person  as  the  one  in  whose  name  the 
money  was  deposited,  was  questioned  as  to 
various  matters  apparently  identifying  him,  an- 
swered to  the  description  of  the  depositor,  and 
made  a  signature  which  was  -compared  by  the 
official  representing  the  bank  with  the  genuine 
signature  of  the  depositor  on  file,  and  was 
thought  by  the  official  to  resemble  the  genuine 
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one  sufficiently, — a  finding  by  a  referee  in  fa- 
vor of  the  bank  was  not  disturbed  on  appeal. 
People  V.  Third  Ave.  Sav.  Bank,  98  N.  Y.  661. 

And  the  fact  that  he  is  Illiterate  and  cannot 
read  the  by-laws  printed  on  his  pass  book  is 
no  excuHe  to  the  depositor  for  not  keeping  his 
book  safely  as  the  rules  demanded.  Burr  111  v. 
Dollar  Sav.  Bank,  92  Pa.  134,  37  Am.  Rep.  669. 

On  the  other  hand,  in  the  same  jurisdiction 
as  that  in  which  two  of  the  last  cited  cases 
were  decided,  It  has  been  declared  since  that 
the  rule  of  contributory  negligence  of  the  de- 
positor has  no  application  to  such  a  case.  In 
spite  of  the  holding  in  Wall  v.  Emigrant  Indus- 
trial Sav.  Bank,  64  Hun,  249,  19  N.  Y.  Supp. 
194.  Geltelsohn  v.  CItl2ens'  Sav.  Bank,  17 
Misc.  574,  40  N.  Y.  Supp.  662. 

So  if  the  case  is  one  of  mlspayment  contrary 
to  the  published  rules  there  can  be  no  question 
of  contributory  negligence  In  the  case.  Peo- 
ples' Sav.  Bank  v.  Cupps,  91  Pa.  315. 

And  when  the  lack  of  care  of  the  depositor 
is  not  the  legal  cause  of  the  Injury,  but  merely 
the  occasion  of  it,  or  merely  an  antecedent 
condition,  the  only  question  is  whether  tbe 
bank  used  reasonable  care,  and  the  question  of 
contributory  negligence  is  not  involved  in  it. 
Brown  v.  Merrimack  River  Sav.  Bank,  67  N. 
H.  549,  68  Am.  Si.  Rep.  700,  39  Atl.  336. 

b.  Failure  to  give  notice  to  the  hank. 

When  the  depositor,  having  discovered  that 
his  pass  book  is  missing,  falls  to  let  the  bank 
officials  know  of  the  fact  without  delay,  he  Is 
generally  guilty  of  the  very  negligence  which 
the  by-laws  are  intended  to  guard  against. 

Under  a  by-law  providing  that  "payments  to 
persons  producing  the  pass  book  shall  be  valid 
payments  to  discharge  the  bank,"  a  depositor 
discovering  the  loss  of  his  book  is  bound,  at 
his  peril,  to  notify  the  bank  promptly  of  the 
fact ;  and  payment  to  a  thief  presenting  the 
pass  book  with  a  forged  order,  two  days  after 
the  loss  and  after  it  Is  suspected  by  the  owner, 
who  has  in  the  meantime  an  opportunity  to 
inform  the  bank  of  it, .  discharges  the  bank 
from  liability,  on  the  ground  of  contributory 
negligence  In  the  depositor.  Kelly  v.  Emigrant 
Industrial  Sav.  Bank,  2  Daly,  229. 
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ERROR  to  the  City  Court  of  Savannah  to 
review  a  judgpnent  in  favor  of  defendant 
in  an  action  brought  to  recover  money  which 
plaintiff  had  deposited  with  defendant.  Af- 
firmcd. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr.  Jaeob  Oasan,  for  plaintiff  in  error: 

A  rule  required  that,  if  not  present  per- 
sonally, an  order  properly  signed  and  wit- 
nessed must  accompany  the  presentation  of 
the  book  in  case  of  withdrawal. 

The  depositor  was  not  personally  present 
when  the  $50  were  withdrawn;  nor  was  the 
order  "properly  signed  and  witnessed." 

The  payment  was  contrary  to  the  rule, 
and  the  bank  is  liable. 

2  Morse,  Banks  &  Banking,  4th  ed.  i  620e; 
Lcidd  V.  Augusta  8av.  Bank,  96  Me.  616, 
58  L.  R.  A.  288,  52  Atl.  1012;  Kummel  v. 
Germania  Sav.  Bank,  127  N.  Y.  488,  13  L.  R. 
A.  788,  28  N.  E.  398;  People's  Sav.  Bank  v. 
Cupps,  91  Pa.  315. 

The  money  was  paid  without  any  effort 
being  made  to  protect  the  depositor  against 
fraud,  and  solely  because  the  pass  book  was 
presented :  and  the  bank  is  liable. 

24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1259 
(2)  ;   2  Morse.   Banks  &  Banking,  4th  ed. 


I  620o;  Allen  v.  WiUiamsburgh  8a/o.  Bank, 
69  N.  Y.  314. 

A  by-law  that  "the  institution  will  not  be 
responsible  for  loss  sustained  when  the  de- 
positor has  not  given  notice  of  his  book  being 
lost  or  stolen''  does  not  relieve  the  bank 
from  the  duty  of  acting  in  good  faith  and 
with  reasonable  care. 

Brovon  v.    Merrimack   River  Sav.   Bank, 

67  N.  H.  549,  68  Am.  St.  Rep.  700,  39  AtL 
336;  Kimball  v.  Norton,  59  N.  H.  1,  47  Am. 
Rep.  171;  24  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  12586. 

Active  vigilance  to  detect  fraud  and 
forgery  is  due  by  sayings-bank  officers  to  a 
depositor  on  paying  the  deposit  to  one  pre- 
senting the  pass  book. 

Kummel  v.  Oermania  Sav.  Bank,  127  N, 
Y.  488,  13  L.  R.  A.  786,  28  N.  E.  398;  Brown 
V.  Merrimack  River  Sav.  Bank,  67  N.  H.  549, 

68  Am.  St.  Rep.  700,  39  Atl.  336;  Ladd  v. 
Augusta  Sav.  Bank,  96  Me.  516,  58  L.  R.  A. 
288,  52  Atl.  1012;  Allen  v.  Williamsburgh 
Sav.  Bank,  69  N.  Y.  314;  Boone  v.  Citizens' 
Sav.  Bank,  84  N.  Y.  83,  38  Am.  Rep.  498; 
Smith  V.  Brooklyn  Sav.  Bank,  101  N.  Y.  63, 
64  Am.  Dec.  653,  4  N.  E.  123. 

Whether  or  not  the  bank  was  negligent  in 
paying  to  one  who  had  stolen  the  pass  book, 


Naturally,  however,  when  the  failure  to  Rive 
notice  was  due  to  the  depositor  having  been  shot 
by  the  thief  who  presented  the  book  and  ob- 
tained the  payment,  and  his  having  been  dis- 
abled until  after  the  payment,  there  could  be 
no  question  of  negligence  on  his  part.  Wegner 
V.  Second  Ward  Sav.  Bank,  76  Wis.  242,  44 
N.  W.  1096. 

And  where  the  person  presenting  the  book 
was  not  required  to  Identify  himself,  and  no 
comparison  was  made  of  his  signature  with 
that  of  the  depositor  on  file,  the  neglect  of  the 
depositor  In  not  reporting  the  loss  of  the  book 
was  not  the  legal  cause  of  the  Injury  complained 
of,  but  only  the  occasion  of  It,  or  merely  an 
antecedent  condition :  and  hence  the  question  of 
contributory  negligence  was  not  Involved. 
Brown  v.  Merrimack  River  Sav.  Bank,  67  N.  H. 
549,  68  Am.  St.  Rep.  700,  39  Atl.  336. 

c.  Failure  to  keep  the  pass  book  safely. 

Where  the  case  Is  one  of  payment  contrary 
to  the  published  rules  of  the  bank,  there  can 
be  no  question  of  contributory  negligence  In 
the  depositor  in  not  keeping  his  book  safely. 
People's  Sav.  Bank  v.  Cupps,  91  Pa.  315 ;  Gel- 
telsohn  v.  Citizens'  Sav.  Bank,  17  Misc.  574, 
40  N.  Y.  Supp.  662. 

But  it  has  been  held  that  If  the  officers  of 
the  savings  bank,  using  care  and  diligence,  but 
lacking  present  means  of  identifying  the  person 
presenting  the  book,  pay  to  one  apparently  law- 
fully in  possession  of  the  pass  book  as  Its 
owner,  they  have  a  right  to  rely  upon  the 
contract  of  the  depositor  safely  to  keep  the 
evidence  of  his  claim,  or  to  make  known  Its 
loss  before  it  Is  presented  for  payment.  Sulli- 
van V.  Lewiston  Inst,  of  Savings,  56  Me.  507, 
96  Am.  Dec.  500. 
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VI.  Matters  of  evidenoe. 

Under  the  principle  that  a  savings  bank  most 
exercise  ordinary  care  in  making  payments.  It 
Is  necessary  for  the  depositor.  In  an  action  for 
the  amount  of  his  deposit,  Involving  the  valid- 
ity of  such  payments,  to  give  proof  of  facts 
tending  to  show  a  failure  to  exercise  reasonable 
care  and  prudence  In  disbursing  the  money. 
So  where  the  record  presents  no  proof  of  such 
facts  upon  which  negligence  by  the  bank  offi- 
cials can  possibly  be  predicated,  there  is  no 
question  fsr  submission  to  the  Jury,  and  a 
motion  to  dismiss  should  be  granted.  Israel 
V.  Bowery  Sav.  Bank,  9  Daly,  607. 

And  under  the  New  York  statute  (Laws  of 
1875,  chap.  371,  |  23)  a  savings  bank  depend- 
ing for  Its  defense  upon  its  provisions.  In  an 
action  by  a  depositor  to  recover  moneys  paid 
out  by  It  to  a  fraudulent  claimant,  mast  show 
affirmatively  that  It  has  complied  with  the 
provision  of  that  statute  directing  that  the 
bank  shall  put  up  the  regulations  for  payments 
of  deposits,  in  some  conspicuous  place,  and 
that  they  shall  be  printed  In  the  pass  book :  and 
it  Is  no  excuse  for  noncompliance  that  the 
regulations  are  printed  In  the  pass  book,  when 
the  depofiitor  did  not  read  them.  Kress  v. 
East  Side  Sav.  Bank,  50  N.  Y.  S.  B.  273.  21 
N.  Y.  Supp.  652. 

And,  as  bearing  on  the  question  whether  the 
depositor  had  colluded  In  the  presentation  of 
the  book  and  withdrawal  of  the  account.  It  Is 
proper  to  admit  the  evidence  of  the  plaintiff, 
the  depositor's  administrator,  that  the  deposi- 
tor, dying  soon  after  the  payment,  was  nearly 
penniless.  Brown  v.  Merrimack  River  Sav. 
Bank.  67  N.  H.  .549,  68  Am.  St.  Eep.  700,  39 
Atl.  836.  L.  B.  B. 
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and  who  presented  it  at  the  bank,  personating 
plaintiff,  and  signing  his  name  to  the  check, 
'  the  bank  having  no  notice  of  the  theft,  is  a 
question  for  the  jury. 

Wegner  v.  Second  Ward  8av.  Bank,  76 
Wis.  242,  44  N.  W.  1096;  Farmer  v.  Man- 
hattan 8av.  Inat,  60  Hun,  462,  16  N.  Y. 
Supp.  235;  Allen  v,  Williamshurgh  Sav. 
Bank,  69  N.  Y.  314;  Sating  v.  German  Sav, 
Bank,  16  Daly,  386,  7  N.  Y.  Supp.  642. 

The  bank  having  paid  on  the  faith  of  the 
book  being  presented,  and  not  because  of  any 
similarity  in  the  signatures,  it  must  be  justi- 
fied in  making  the  payment  on  that  ground 
or  lose. 

2  Herman,  Estoppel,  p.  947 ;  Fenn  v.  Ware, 
100  Ga.  566,  28  S.  E.  238 ;  People's  Sav.  Bank 
V.  Smith,  114  Ga.  185,  39  S.  E.  920;  Atlanta 
Trust  do  Bkg,  Co.  v.  Close,  116  Ga.  939,  42 
S.  E.  265;  Choice  v.  State,  31  Ga.  425. 

Messrs.  Adams  Sb  Adams,  for  defendant 
in  error : 

The  signing  of  the  book  was  the  token  of 
an  agreement  to  abide  by  the  rules,  and  was 
not  put  there  for  comparison. 

The  agreement  that  payment  made  to  a 
person  presenting  the  book  shall  be  good  is 
absolute  and  unconditional,  in  the  absence  of 
bad  faith  on  the  part  of  the  bank. 

Stonestreet  v.  Harrison,  5  Litt.  (Ky.) 
161 ;  First  Nat.  Bank  v.  Foster,  9  Wyo.  167, 
54  L.  R.  A.  549,  61  Pac.  466,  63  Pac.  1066. 

The  bank  book  must  be  produced  in  order 
to  draw  the  deposit,  and  production  of  the 
book  shall  be  authority  to  the  bank  to  pay 
the  person  producing  it. 

If  the  bank  pays  to  one  having  the  book, 
there  being  no  circumstances  to  excite 
suspicion  and  base  an  imputation  of  negli- 
gence on  the  part  of  the  bank,  the  payment 
is  good.  * 

2  Morse,  Banks  &  Banking,  §  620,  *  959;  5 
Cyc.  Law  &  Proc.  p.  608;  Schoenicald  v. 
Metropolitan  Sav. -Bank,  57  N.  Y.  418;  Levy 
y.  Franklin  Sav.  Bank,  117  Mass.  448;  Oold- 
rick  V.  Bristol  County  Sav.  Bank,  123  Mass. 
320 ;  Burrill  v.  Dollar  Sav.  Bank,  92  Pa.  134, 
37  Am.  Rep.  669;  Donlan  v.  Provident  Inst, 
for  Savings,  127  Mass.  183,  34  Am.  Rep.  358 ; 
Sullivan  v.  Lewiston  Inst,  of  Savings,  56  Me. 
507,  96  Am.  Dec.  500;  Cosgrove  v.  Provident 
Inst,  for  Savings,  64  N.  J.  L.  653,  46  Atl. 
617. 

If  it  had  occurred  to  Mr.  Farr  that  there 
was  something  suspicious  about  this  matter, 
and  he  had  looked  at  the  signature  in  the 
book,  such  examination  would  have  been 
calculated  to  confirm  the  right  of  the  party 
to  draw,  and  not  to  excite  suspicion. 

Rogers,  Expert  Testimony,  pp.  177,  178. 

Candler,  J.,  delivered  the  opinion  of  the 
court  : 

There  is  practically  no  dispute  as  to  the 
69  L.  R.  A. 


material  facts  of  this  case.  The  defendant 
in  the  court  below  was  a  banking  corpora- 
tion, conducting  under  authority  of  its 
charter  a  savings  department,  depositors  in 
which  were  paid  interest  on  their  deposits 
The  savings  department  was  governed  by  cer- 
tain rules  and  regulations,  and  depositors 
were  required,  upon  opening  their  accounts, 
to  sign  an  agreement  to  abide  by  these  rules, 
of  which  the  following  are  material  to  the 
present  discussion:  "A  depositor  must 
always  present  his  or  her  pass  book  when  de- 
positing or  withdrawing.  If  not  present  per- 
sonally, an  order  properly  signed  and  wit- 
nessed must  accompany  the  presentation  of 
the  book  in  case  of  withdrawal."  "Every 
effort  will  be  made  to  protect  depositors 
against  fraud,  but  payment  made  to  a  person 
presenting  pass  book  shall  be  good  and  valid 
on  account  of  the  owner,  unless  the  pass  book 
has  been  lost  and  notice  in  writing  given  to 
this  bank  before  such  payment  is  made." 
The  plaintiff  was  a  depositor  in  the  savings 
department,  and  as  such  had  assented  to  the 
rules  mentioned.  The  cashier  of  the  bank 
cautioned  him  to  take  good  care  of  his  pass 
book,  and  not  let  it  "lie  around  loose,"  point- 
ing out  to  him  the  rules  on  the  subject.  A 
check  for  $50  was  drai^n  against  the  plain- 
tiff's account,  and  was  cashed.  He  claims 
that  the  check  was  a  forgery,  and  brings  this 
suit  to  recover  from  the  bank  the  amount 
for  which  it  was  drawn.  From  the  plain- 
tiff's testimony  it  appears  that  his  pass  book 
was  kept  locked  in  a  trimk,  and  never,  so  far 
as  he  knew,  left  his  possession.  Presumably, 
however,  it  was  stolen,  and  afterwards  re- 
turned, for  the  evidence  of  the  bank  cashier 
is  undisputed  that  the  person  who  drew  the 
money  on  the  check  presented  the  pass  book, 
and  the  first  knowledge  that  the  plaintiff 
seems  to  have  had  that  the  $50  had  been 
withdrawn  from  the  bank  was  when,  on  a 
subsequent  occasion,  he  took  the  book  to  the 
bank  for  the  purpose  of  withdrawing  money, 
and  noticed  the  entry  of  the  alleged  forged 
check.  The  admittedly  genuine  signature  of 
the  plaintiff,  as  well  as  the  signature  to  the 
check  alleged  to  have  been  forged,  both  ap- 
pear in  the  record ;  and,  while  no  member  of 
this  court  claims  to  be  a  handwriting  expert, 
it  is  obvious  that  the  signatures  bear  a  gen- 
eral similarity  to  each  other.*     When  the 


*A  comparison  of  the  genuine  and  spu- 
rious signatures  as  they  appear  In  the  rec- 
ord discloses  that  they  are  no  more  similar 
than  the  handwriting  of  any  two  lahorlng  men 
might  naturally  be  supposed  to  be.  There  was 
no  attempt  In  the  spurious  signature  to  copy 
the  genuine,  but  the  signatures  stand  with  the 
distinguishing  characteristics  of  the  writing  of 
the  two  persons  who  executed  the  signatures 
apparent  ui)on  them.  No  one  familiar  with 
handwriting  would,  with  the  genuine  signature 
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check  for  $50  was  presented  for  payment, 
the  cashier  did  not  compare  the  signature 
with  the  genuine  signature  of  the  plaintiff  on 
the  books  of  the  bank,  but  paid  the  check  on 
the  strength  of  the  possession  of  the  pass 
book  and  the  similarity  of  the  appearance  of 
the  person  presenting  the  check  to  that  of 
the  plaintiff  as  he  recollected  him.  The  de- 
positors in  the  savings  department  of  the  de- 
fendant numbered  more  than  2,000,  the  great 
majority  of  whom  were  persons  who  did  not 
do  a  general  banking  business,  who  were  not 
frequently  seen  at  the  bank,  and  who  were, 
therefore,  not  familiar  to  the  bank  officials 
and  employees.  The  plaintiff  was  a  motor- 
man  in  the  employment  of  a  street  railroad 
company,  and  the  person  drawing  the  check 
was  apparently  also  a  street  railroad  em- 
ployee. The  testimony  for  the  defendant  was 
positive  to  the  effect  that  there  was  nothing 
to  put  the  cashier,  who  paid  the  money,  on 
notice  that  the  check  was  not  genuine,  or  to 
arouse  his  suspicion  that  the  person  present- 
ing it  was  not  the  plaintiff.  As  to  this  the 
evidence  for  the  plaintiff  was,  in  the  nature 
of  things,  silent.  On  this  state  of  facts  the 
case  went  to  the  jury,  who  found  for  the  de- 
fendant. The  plaintiff  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  ex- 
cepted. 

The  motion  for  a  new  trial  contains  nu- 
merous grounds,  but  in  its  last  analysis  the 
case  turns  upon  the  single  question  whether, 
under  the  circumstances  already  narrated, 
and  in  view  of  the  rules  of  the  defendant 
bank,  it  was  the  duty  of  the  cashier  to  make 
a  comparison  of  the  signature  to  the  alleged 
forged  check  with  the  genuine  signature  of 
the  plaintiff  on  the  books  of  the  bank,  or  if, 
there  being  nothing  to  reasonably  excite  his 
suspicion  as  to  the  honesty  of  the  transac- 
tion, he  was  authorized  to  pay  the  money  by 
reason  of  the  presentation  of  the  pass  book 
and  an  apparently  genuine  check.  So  far  as 
we  are  aware,  no  case  has  ever  been  decided 
by  this  court  which  is  in  point  on  this  sub- 
ject, and  we  are  therefore  compelled  to  rely 
upon  standard  text-books  and  cases  adjudi- 
cated by  other  courts  for  authority  for  the 
ruling  now  made.  There  are  many  points 
of  marked  difference  between  savings  banks 


and  ordinary  banks  which  receive  deposits 
subject  to  check  and  pay  no  interest  there- 
on. In  the  nature  of  the  relationship  be- 
tween the  savings  bank  and  its  depositors, 
the  rules  governing  that  relationship  enter 
into  the  contract  of  deposit,  and  especially 
is  this  so  when  the  depositor  agrees  in 
writing  that  he  shall  be  bound  by  these 
rules.  It  is  a  common  rule  of  such  banks 
that  the  depositor  shall  produce  his  bank 
book  in  order  to  draw  his  deposit,  or  any  part 
of  it,  and  that  production  of  the  book  shall 
be  authority  to  the  bank  to  pay  the  per- 
son producing  it.  "This  is  regarded  as  a 
reasonable  and  binding  regulation,  and  if 
the  bank  pay  to  one  having  the  book,  there 
being  no  circumstances  to  excite  suspicion 
and  base  an  imputation  of  negligence  on  the 
part  of  the  bank,  the  payment  is  good."  2 
Morse,  Banks  &  Banking,  §  620;  Schoenioald 
V.  Metropolitan  Sav.  Bank,  67  N.  Y.  418; 
Levy  V.  Franklin  Sav.  Bank,  117  Mass.  448; 
Ooldrick  v.  Bristol  County  Sav.  Bank,  123, 
Mass.  320;  Burrill  v.  Dollar  Sav.  Bank,  92 
Pa.  134,  37  Am.  Rep.  669;  Donlan  v.  Prov- 
ident Inst,  for  Savings,  127  Mass.  183,  34 
Am.  Rep.  358;  Cosgrove  v.  Provident  Inst, 
for  Savings,  64  N.  J.  L.  653,  46  Atl.  617.  In 
the  case  of  Sullivan  v.  Leiciston  Inst,  of  Sav- 
ings, 56  Me.  507,  96  Am.  Dec.  500,  which  is 
very  closely  in  point,  it  was  held:  Officers 
of  savings  institutions  are  required  to  exer- 
cise reasonable  care  and  diligence  only  in 
making  payments  on  account  of  deposits. 
And  if,  using  such  care  and  diligence,  but 
lacking  present  means  of  identifying  the 
claimant  of  the  deposit,  they  make  a  pay- 
ment upon  presentation  of  the  book  by  one 
apparently  in  the  lawful  possession  of  it  as 
owner,  the  institution  has  a  right  to  rely 
upon  the  contract  of  the  depositor  safely  to 
keep  the  evidence  of  his  claim,  or  to  make 
known  its  loss  before  it  is  .presented  for  pay- 
ment, and  the  depositor  is  bound  by  the  pay- 
ment. ' 
The  reason  for  such  a  rule  is  at  once  ap- 
parent when  the  nature  of  savings  institu- 
tions is  considered.  Deposits  are  not  sub- 
ject to  check,  and  most  of  the  depositors  are 
seen  but  occasionally  at  the  bank,  rendering 
identification  of  the  depositor  more  difficult 


Id  mind,  have  honored  the  spurious  one. 
Therefore,  the  decision  of  the  court  amounts 
to  a  holding  that  production  of  the  pass  book 
with  no  suspicious  circumstances  to  put  the 
bank  officers  on  g^uard  is  sufficient  to  justify 
the  payment  of  checks  by  a  savings  bank,  and 
that  such  bank  is  not  bound  to  know  the  si^;- 
naturcs  of  its  depositors,  and  that  the  rule 
applicable  in  case  of  other  banks  by  which  the 
signature  is  given  such  prominence  in  the 
bank's  dealings  is  not  applicable  in  case  of 
savings  banks.  This  rule  is  'somewhat  start- 
ling, and  certainly  relieves  the  savings  bank 
of  the  duty  of  making  use  of  one  safeguard, 
69  L.  R.  A. 


which,  in  the  case  of  ordinary  banks,  is  held 
to  be  of  the  highest  Importance.  With  the 
genuine  signature  on  file,  subject  to  the  in- 
spection of  the  bank  officer  at  any  time,  it 
would  seem  to  be  gross  negligence  on  his  part, 
not  at  least  to  compare  the  signature  of  the 
proffered  check  with  that  on  file,  in  case  the 
signature  was  not  familiar  to  the  officer  to 
whom  the  check  was  presented.  The  obser- 
vance of  such  a  rule  in  the  case  above  reported 
would  have  prevented  loss,  and  it  is  difficult 
to  see  how  the  bank  could  be  relieved  from 
liability  when  it  utterly  neglected  to  take  so 
simple  a  precaution.     [Ed.] 
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than  is  the  ease  with  ordinary  banks.  By 
agreement  between  the  bank  and  its  deposi- 
tors, possession  of  the  pass  book  is  made 
prima  facie  evidence  of  the  right  to  draw 
upon  the  fund  which  it  represents.  The 
check  itself  is  imlike  checks  drawn  upon  or- 
dinary .banks,  not  being  negotiable,  and  be- 
ing in  reality  nothing  but  a  receipt  for  the 
money  drawn.  Of  course,  a  savings  bank 
would  be  liable  if  its  officers  or  employees 
should  negligently  or  recklessly  pay  out  mon- 
ey to  one  not  entitled  to  receive  it;  and  this 
seems  to  be  the  basis  of  the  cases  relied  up- 
on as  authority  by  counsel  for  the  plaintiff 
in  error.  But  in  this  case  there  seems  to 
have  been  no  negligence  chargeable  to  the 
bank.  The  money  was  paid  in  good  faith  to 
one  in  possession  of  the  plaintiff's  pass  book, 
and  apparently  clothed  with  the  right  to 
that  possession.  Under  the  rules  of  the  bank 
assented  to  by  the  plaintiff,  possession  of  the 
pass  book  was  prima  facie  evidence  of  the 
right  to  draw  the  money  which  it  repre- 
sented; and  there  seems  to  have  been  abso- 
lutely nothing  to  put  the  teller  on  inquiry  as 
to  the  genuineness  of  the  check.  Under  these 
circumstances  we  cannot  hold  that  it  was  his 
duty  to  go  further,  and  compare  the  signa- 
ture with  that  of  the  plaintiff  on  file  in  the 
bank,  and  that,  failing  in  this,  the  bank  is 
liable  for  the  money  so  paid  out. 

Much  stress  is  laid  in  the  brief  of  counsel 
for  the  plaintiff  in  error  upon  the  rule  that, 
unless  the  depositor  is  personally  present 
with  his  pass  book  when  drawing  money, 
"an  order  properly  signed  and  witnessed 
must  accompany  the  presentation  of  the  book 
in  case  of  withdrawal,"  and  it  is  urged  that 
because  the  plaintiff  did  not  appear  in  per- 
son, and  the  person  who  did  present  the  pass 
book  had  no  order  as  required  by  the  rule, 
the  bank  is  liable  for  the  payment  of  the  j 
money.  Thoughtful  consideration  must  , 
show  that  this  argument  is  entirely  specious. 
Plainly,  this  rule  has  no  application  to  a  case 
like  this,  where  the  check  drawn  was  in  fraud 
of  both  the  plaintiff  and  the  bank.  Its 
purport  is  merely  to  show  that  a  savings- 
bank  account  is  not  negotiable  by  delivery  of 


the  pass  book,  and  to  prescribe  that  when  a 
depositor  wishes  to  assign  his  funds  on  de- 
posit he  must  do  it  in  a  certain  manner.  It 
is  also  urged  that  the  rule  reciting  that 
"every  effort  will  be  made  to  protect  de- 
positors against  fraud"  required  that  the 
cashier  or  teller  to  whom  the  check  was  pre- 
sented should  at  least  compare  the  signa- 
ture to  the  check  with  that  of  the  plaintiff 
on  file  with  the  bank ;  and  that  the  ensuing 
clause,  "but  payment  made  to  a  person  pre- 
senting pass  book  shall  be  good  and  valid  on 
account  of  the  owner."  etc.,  when  taken  in 
connection  with  the  first  part  of  the  rule, 
conveys  the  meaning  that  tlie  bank  will  only 
be  excused  from  liability  when  it  pays  the 
money  after  having  exerted  "every  effort" 
and  used  extreme  caution  to  prevent  fraud. 
We  cannot  agree  with  this  construction  of 
the  rule.  Giving  it  what  seems  to  us  a  rea- 
sonable intendment,  the  rule  means  this: 
"We  will  do  what  we  can  to  keep  you  from 
being  defrauded,  but,  as  the  pass  book  is 
prima  facie  evidence  of  the  right  to  draw 
money,  you  must  look  well  after  your  pass 
book,  and  see  that  it  does  not  fall  into  the 
hands  of  a  thief  or  forger.  Our  means  of 
identification  are  imperfect,  and  if  your  pass 
book  is  presented  by  someone  other  than 
yourself,  with  apparent  right  to  draw  your 
money,  we  will,  unless  our  suspicions  are 
aroused,  honor  his  check  without  further 
question.  We  will  deal  honestly  and  fairly 
with  you,  but  you  must  take  every  precau- 
tion to  protect  yourself  by  the  preservation 
of  your  pass  book."  Such  a  rule  is  reason- 
able, and.  as  the  plaintiff  in  the  present  case 
assented  to  it  in  writing,  he  is  bound  by  its 
terms. 

The  foregoing  disposes  of  the  case  on  its 
substantial  merits,  and  it  follows  that,  re- 
gardless of  inaccuracies  in  the  charge  of  the 
court  as  disclosed  by  the  motion  for  a  new 
trial,  the  verdict  was  demanded,  and  the 
judgment  overruling  the  motion  will  not  be 
disturbed. 

Judgment  affirmed. 

All  the  Justices  concur. 
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PEOPLE  of  the  State  of  Michigan 

V. 

John  P.  SCHNEIDER,  Plff.  in  Certiorari. 
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1.  Pow^er  to  require  tKe  reirlaterluflr 
and  nnmberlnflT  of  aotomobllea  is  con- 
ferred upon  the  city  council  by  charter  au- 


NoTM. — As  to  limitation  of  speed  of  auto-  i 
mobiles  in  streets  under  control  of  park  com-  I 
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thority  to  control,  prescribe,  and  regulate  the 
manner  In  which  the  streets  shall  be  used 
and  enjoyed. 

2.   Tfce   court  will   take  Judicial  notice 

of  the  fact  that  many  automobiles  may  be 
driven  at  a  speed  of  at  least  40  miles  per 
hour. 

8.   Authority  ffri-ven  to  a  municipal  cor- 
poration to  regrulate  includes   authority 


missioners,  see,  in  this  series,  Com.  y.  Crownin- 
Bhield,  68   L.    R.   A.   245,  with  footnote  as   tc 
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to  license  as  a  means  of  regulation  when  it 
cannot  be  otherwise  accomplished. 
4.  Reavlrlnff  an  antomoblle  to  carry 
a  nnmber  ioes  not  violate  the  constitution- 
al provision  against  unreasonable  searches, 
or  compel  the  owner  to  testify  against  him- 
self, or  deprive  him  of  property  without  due 
process  of  law. 

(April  21.  1906.) 

pERTIORARI  to  the  Recorder's  Court  of 
^  Detroit  to  review  a  judgment  convict- 
ing defendant  of  violating  a  municipal  ordi- 
nance.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  F.  diipnuut  and  Henry 
Look,  for  plaintiff  in  certiorari: 

Municipal  corporations  derive  all  their 
power  from  legislative  actSj  and  can  pass  no 
ordinance  which  conflicts  with  the  terms  of 
the  charter. 

People  v.  Armstrong,  73  Mich.  288,  2  L. 
R.  A.  721,  16  Am.  St,  Rep.  678,  41  N.  W. 
275;  Taylor  v.  Bay  City  Street  R.  Co,  80 
Mich.  77,  45  N.  W.  335;  Grand  Rapids  v. 
Newton,  111  Mich.  48,  35  L.  R.  A.  226, 
66  Am.  St.  Rep.  387,  69  N.  W.  84. 

Whenever  a  by-law  is  clearly  unconsti- 
tutional, or  its  provisions  are  inconsistent 
with  any  of  the  requisites  to  its  validity,  it 
becomes  the  duty  of  the  courts,  as  a  matter 
of  law,  to  declare  it  void. 

Cooley,  Const.  Lim.  6th  ed.  p.  240. 

Police  power  may  regulate  and  preserve, 
and  extend  to  the  protection  of,  the  public 
health,  good  order,  and  decency,  the  lives, 
health,  and  property  of  citizens;  may  main- 
tain good  order  and  public  morals,  and 
prevent  imposition  and  fraud. 

People  V.  Wagner,  86  Mich.  594,  13  L.  R. 
A.  286,  24  Am.  St.  Rep.  141,  49  N.  W.  609; 
Davook  V.  Moore,  106  Mich.  120,  28  L.  R. 
A.  783,  63  N.  W.  424;  People  v.  Phippin, 
70  Mich.  6,  37  N.  W.  888;  Sherlock  v. 
Stuart,  96  Mich.  197,  21  L.  R.  A.  580,  55 
N.  W.  845;  People  v.  Walling,  53  Mich. 
264,  18  N.  W.  807;  Rohison  v.  Haug,  71 
Mich.  38,  38  N.  W.  668;  People  v.  Hen- 
wood,  123  Mich.  317,  82  N.  W.  70;  People 
V.  Reetz,  127  Mich.  87,  86  N.  W.  396. 

But  property  is  sacred. 

People  V.  Lake  Shore  d  M,  S.  R,  Co.  62 
Mich.  277,  17  N.  W.  841;  Re  Frazee,  63 
Mich.  396,  6  Am.  St.  Rep.  310,  30  N.  W.  72. 

In  Michigan  police  power  is  not  omnip- 
otent; it  cannot,  under  the  guise  of  regu- 
lation, destroy  property  rights  arbitrarily 
and  without  reason. 

Grand  Rapids  v.  Powers,  89  Mich.  94,  14 


L.  R.  A.  498,  28  Am.  St  Rep.  276,  50  N.  W. 
661;  Chaddook  ▼.  Day,  76  Mich.  527,  4 
L.  R.  A.  809,  13  Am.  St.  Rep.  468,  42  N.  W. 
977. 

Any  person  is  at  liberty  to  pursue  any 
lawful  calling,  and  to  do  so  in  his  own 
way,  not  encroaching  on  the  rights  of 
others. 

Sherlock  v.  Stuart,  96  Mich.  197,  21  L. 
R.  A.  680,  55  N.  W.  846;  Cooley,  Const. 
Lim.  6th  ed.  742. 

Property  does  not  consist  merely  in  the 
title  and  possession;  it  includes  the  right 
to  make  any  use  of  it. 

Kuhn  V.  Detroit,  70  Mich.  534,  38  N.  W. 
470. 

The  ordinance  is  inquisitorial,  and  com- 
pels the  owner  either  to  submit  to  a  search 
or  to  give  testimony  against  himself. 

Robison  v.  Haug,  71  Mich.  38,  38  N.  W. 
668;  Chaddook  v.  Day,  75  Mich.  627, 
4  L.  R.  A.  809,  13  Am.  St.  Rep.  468,  42 
N.  W.  977;  Weimer  v.  Bunbury,  30  Mich. 
201;  Rosenthal  v.  Diokerman  {Rosenthal 
V.  Muskegon  Circuit  Judge),  98  Mich.  208, 
22  L.  R.  A.  693,  39  Am.  St.  Rep.  636,  67 
N.  W.  112;  Rouse,  H,  d  Co.  v.  Donovan, 
104  Mich.  234,  27  L.  R.  A.  577,  53  Am.  St. 
Rep.  457,  62  N.  W.  359;  Parsons  t.  Rus- 
sell, 11  Mich.  113,  83  Am.  Dec.  728. 

The  common  council  of  the  city  of  Detroit 
possesses  no  authority  to  make  criminal  by 
ordinance  that  which  is  not  so  in  fact* 

Orand  Rapids  v.  Powers,  89  Mich.  94,  14 
L.  R.  A.  498,  28  Am.  St.  Rep.  276,  50 
N.  W.  661 ;  Re  Frazee,  63  Mich.  407,  6  Am. 
St.  Rep.  310,  30  N.  W.  72. 

The  ordinance,  in  compelling  owners  of 
automobiles  to  take  out  a  license,  imposes 
a  burden  upon  one  class  of  citizens  in  the 
use  of  the  streets  not  imposed  upon  others, 
and  is  a  restriction  which  is  not  applied 
alike  to  all. 

Chicago  v.  Collins,  176  111.  446,  49  L.  R. 
A.  408,  67  Am,  St.  Rep.  224.  61  N.  E. 
907;  Wilkie  v.  Chicago,  188  111.  444, 
80  Am.  St.  Rep.  182,  68  N.  E.  1004; 
Cairo  v.  Bross,  101  111.  475 ;  Kiel  v.  Chicago, 
176  111.  137,  52  N.  E.  29;  Bessette  v.  People, 
193  111.  334,  56  L.  R.  A.  558,  62  N.  E.  215. 

An  automobile  is  a  vehicle  entitled  to  all 
and  equal  rights  in  the  public  streets  with 
other  vehicles. 

A  bicycle  is  a  vehicle. 

Myers  v.  Hinds,  110  Mich.  300,  33  L.  R. 
A.  356,  64  Am.  St.  Rep.  345,  68  N.  W.  166; 
Murfin  v.  Detroit  d  E.  PI.  Road  Co.  113 
Mich.  675,  38  L.  R.  A.  198,  67  Am.  St.  Rep. 


limitation  of  speed  of  vehicles  In  streets  gen- 
erally. 

As  to  validity  of  reflation  of  use  of  bicy- 
cles on  streets,  see  note  to  Taylor  v.  Union 
Traction  Go.  47  L.  R.  A.  289. 
69  L.  R.  A. 


As  to  license  fee  for  use  of  streets  by  vehi- 
cles, see  Tomlinson  v.  Indianapolis,  36  L.  R. 
A.  413,  and  note;  also  Chicago  v.  Collinji,  49 
L.  R.  A.  408. 
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489,  71  N.  W.  1108;  Leslie  v.  Grand  Ra/pids, 
120  Mich.  28,  78  N.  W.  885. 

Messrs.  Timothy  E,  Tarsney  and 
J.  Walter  Dol&aay,  for  defendant  in 
certiorari : 

The  ordinance  is  not  void  for  discrimi- 
nation. 

Des  Moines  v.  Keller,  116  Iowa,  648,  57 
L.  R.  A.  243,  93  Am.  St.  Rep.  268,  88  N.  W. 
827;  People  v.  Eanraha/n,  75  Mich.  611,  4 
L.  R.  A.  761,  42  N.  W.  1124. 

The  council  has  the  power  to  provide  for 
the  preservation  of  the  general  health  of 
the  inhabitants,  and  to  make  regulations 
to  secure  the  same. 

Chicago  Packing  d  Provision  Go.  v. 
Chicago,  88  111.  221,  30  Am.  Rep.  545; 
Kinsley  v.  Chicago,  124  Ul.  359,  16  N.  E. 
260. 

The  legislature  has  power  to  delegate  to 
municipalities  the  regulation  of  general 
Btreet  traffic. 

Cicero  Lumber  Co.  v.  Cicero,  176  111.  9, 
42  L.  R.  A.  696,  68  Am.  St.  Rep.  155,  51 
N.  E.  758;  Dane  v.  MoUU,  36  Ala.  304; 
People  ex  rel.  Neohamcus  v.  City  Prison, 
144  N.  Y.  529,  27  L.  R.  A.  718,  39  N.  E. 
686;  Dill.  Mun.  Corp.  p.  810,  §  682. 

The  delegation  of  power  by  the  legisla- 
ture to  the  common  council  in  §§  169  and 
170  of  the  charter  is  not  such  a  delegation 
of  power  as  will  be  held  unconstitutional. 

Brodbine  v.  Revere,  182  Mass.  598,  66 
N.  E,  607;   Nagle  v.  Augusta,  5  Ga.  546. 

No  one  can  say  that  the  license  charge 
of  $1,  which  includes  the  price  of  the  tag 
or  number,  is  unreasonable  or  a  tax,  when 
the  paying  of  the  sum  but  once  entitles 
the  person  to  use  said  number  and  operate 
his  automobile  for  all  time  to  come. 

Terre  Haute  v.  Kersey,  159  Ind.  300,  95 
Am.  St  Rep.  296,  64  N.  E.  469;  Brovm  v. 
Galveston,  97  Tex.  1,  75  S.  W.  488;  Nor- 
folk V.  Flynn,  101  Va.  473,  62  L.  R.  A.  771, 
99  Am.  St  Rep.  918,  44  S.  E.  717. 

Police  power  in  its  broadest  acceptation 
means  the  general  power  of  a  government 
to  preserve  and  promote  the  public  welfare 
by  prohibiting  all  things  hurtful  to  the  com- 
fort, safety,  and  welfare  of  society,  and  es- 
tablishing such  rules  and  regulations  for  the 
conduct  of  all  persons  and  the  use  and 
management  of  all  property  as  may  be  con- 
ducive to  the  public  interests. 

22  Am.  &  Eng.  Enc.  Law,  p.  916;  Stone 
V.  Mississippi,  101  U.  S.  814,  25  L.  ed.  1079; 
Wettengel  v.  Denver,  20  Colo.  552,  39  Pac. 
343;  Love  v.  Recorder's  Ct.  Judge  {Love  v. 
Phalan)  128  Mich.  545,  55  L.  R.  A.  618, 
87  N.  W.  785;  Com.  v.  Bearse,  132  Mass. 
542,  42  Am.  Rep.  450;  Btate,  Cape  May,  D. 
B.  d  8.  P.  R.  Co.,  Prosecutor,  v.  Cape  May, 
69  N.  J.  L.  404,  36  L.  R.  A.  657,  36  Atl. 
678;  American  Rapid  Teleg.  Co.  v.  Hess, 
69  L.  R.  A. 


125  N.  Y.  641,  13  L.  R.  A.  454,  21  Am. 
St  Rep.  764,  26  N.  E.  919;  Thorpe  v. 
Rutland  d  B.  R.  Co.  27  Vt.  140,  62  Am. 
Dec.  625;  Braun  v.  Chicago,  110  III.  187: 
Barbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357;  People  ex  rel. 
Mixer  v.  Manistee  County,  26  Mich.  422; 
Com.  V.  Stodder,  2  Cush.  562,  48  Am.  Dec 
679;  Frankfort  d  P.  Pass.  R.  Co.  v.  Phila- 
delphia,  58  Pa.  119,  98  Am.  Dec.  242. 

The  common  council  has  power  to  provide 
for  the  general  health  of  the  inhabitants 
of  the  city,  and  to  abate  and  remove  all 
nuisances  in  said  city. 

Rex  V.  Egerly,  Cited  in  3  Salk.  183 ;  Rex 
V.  Cross,  3  Campb.  226;  King  v.  Russell, 
6  East,  427;  Dill.  Mun.  Corp.  §  660,  note. 

The  ordinance  is  reasonable. 

People  V.  Lewis,  86  Mich.  273,  49  N.  W. 
140;  People  v.  Hotohkiss,  118  Mich.  59,  76 
N.  W.  142;  Jackson  v.  People,  9  Mich.  Ill, 
77  Am.  Dec  491;  Hyde  v.  Nelson,  11  Mich. 
353;  Linn  v.  Roberts,  15  Mich.  443;  Lynch 
V.  People,  16  Mich.  472;  Broum  v.  Blan^ 
chard,  39  Mich.  790;  Sheldon  v.  SteuHirt, 
43  Mich.  574.  5  N.  W.  1067;  Fellows  v. 
Canney,  76  Mich.  445,  42  N.  W.  958; 
Cratcford  v.  Byrnes,  112  Mich.  699,  71 
N.  W.  162. 

Oavpenter,  J.,  delivered  the  opinion 
of  the  court: 

Certiorari  to  the  recorder's  court  of  the 
city  of  Detroit.  Respondent  was  convicted 
in  the  lower  court,  and  fined  $25,  for  oper- 
ating an  automobile  in  the  streets  of  the 
city  of  Detroit  without  having  first  regis- 
tered said  automobile,  and  without  placing 
thereon  a  number,  as  required  by  an  ordi- 
nance of  said  city.  We  are  asked  to  set 
aside  said  conviction  upon  the  ground  that 
said  ordinance  is  invalid. 

The  provisions  of  said  ordinance  material 
to  this  decision  are  as  follows: 

''Sec.  1.  No  person  or  persons  shall  drive 
or  pjopel  any  automobile  or  other  motor 
vehicle  within  what  is  known  as  %  mile 
circle  at  a  rate  of  speed  to  exceed  eight 
(8)  miles  per  hour;  nor  shall  any  per- 
son or  persons  drive  or  propel  any  auto- 
mobile or  other  motor  vehicle  outside  of 
said  %  mile  circle  within  the  city  limits 
at  a  rate  of  speed  to  exceed  twelve  (12) 
miles  per  hour;  and  at  no  time  shall  any 
person  or  persons  drive  or  propel  any  auto- 
mobile on  any  street,  highway,  or  public 
place  in  a  careless,  reckless,  or  negligent 
manner.     .     .     . 

"Sec.  2.  The  owner  or  driver  of  any  auto- 
mobile or  other  motor  vehicle  shall,  before 
operating  the  same,  register  with  the  license 
collector  his  name  and  residence,  together 
with  a  description  of  the  vehicle  so  owned 
or  operated,  and  the  license  collector  shall 
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enter  such  name  and  residence  and  descrip- 
tion in  a  record  kept  for  that  purpose,  and 
shall  furnish  the  person  so  registered  with 
one  or  more  aluminum  figures  sufficient  to 
compose  a  number  corresponding  with  tho 
number  appearing  upon  the  record  so  made. 
The  figures  shall  be  four  (4)  inches  high, 
and  three  (3)  inches  in  width,  for  which 
the  person  to  whom  delivered  shall  pay  to 
said  license  collector  the  sum  of  one  dollar 
($1).  The  owner  of  such  vehicle  shall 
place,  or  cause  to  be  placed,  such  figures  on 
the  rear  of  his  vehicle  in  the  center  of  the 
bed  thereof,  arranging  the  same  in  a  hori- 
zontal line  with  a  space  of  one  and  one- 
half  (li)  inches,  between  the  nearest  ad- 
jacent points  thereof,  and  on  a  dark  back- 
ground; but  said  figures  may  be  rigidly  at- 
tached to  the  axle  or  hung  under  the  body 
of  the  vehicle;  said  figures  shall  at  no  time 
be  concealed  or  covered,  but  shall  be  kept 
in  plain  sight.     .     .     . 

"Sec.  5.  No  person  shall  operate,  or  cause 
to  be  operated,  an  automobile  or  other  mo- 
tor vehicle  upon  any  of  the  streets,  alleys, 
boulevards,  park  driveways,  or  public 
grounds,  of  the  city  of  Detroit  without  com- 
plying with  the  provisions  hereof, 

"Provided  that  the  provisions  of  the  or- 
dinance relating  to  the  registration  and 
numbering  of  such  vehicles  and  notification 
as  to  transfers  thereof  shall  not  apply 
to  automobiles  or  other  motor  vehicles 
owned  by  nonresident  visitors  when  said 
vehicle  is  kept  in  the  city  for  not  more  than 
two   (2)  days. 

"Sec.  6.  Any  person  violating  any  of  the 
provisions  of  this  ordinance  shall  be  pun- 
ished by  a  fine  not  exceeding  one  hundred 
dollars  ($100)  for  each  offense;  and,  in  the 
imposition  of  such  fine,  the  court  may  make 
a  further  sentence  that,  in  default  of  the 
payment  of  such  fine,  the  offender  may  be 
imprisoned  in  the  Detroit  House  of  Correc- 
tion for  such  offense  for  any  period  of  time 
not  exceeding  three   (3)   months." 

Respondent  concedes  that  part  of  the  or- 
dinance regulating  the  speed  of  automo- 
biles is  valid.  He  contends,  however,  that 
the  provisions  respecting  registration  and 
numbering  are  invalid.  His  objections  to 
the  validity  of  those  provisions  may  be 
classified  thus:  (1)  The  legislature  has 
never  granted  to  the  common  council  of  De- 
troit authority  to  enact  them.  (2)  They 
interfere  with  respondent's  constitutional 
rights.  We  will  consider  each  of  these  ob- 
jections separately. 

1.  Has  the  legislature  authorized  the 
common  council  to  enact  the  provision  in 
question?  This  depends  upon  the  proper 
construction  of  §  170  of  the  city  charter, 
which  gives  the  common  council  authority 
"to  control,  prescribe,  and  regulate  the 
69  L.  R.  A. 


manner  in  which  the  highways,  streets,  av- 
enues, lanes,  alleys,  and  public  grounds  and 
spaces  within  said  city  shall  be  used  and 
enjoyed."  It  is  scarcely  necessary  to  say 
that  this  gives  the  common  council  ample 
authority  to  enact  ordinances  which  will 
tend  to  make  streets  safe  for  the  traveling 
public.  We  may  take  judicial  notice  that 
many  of  these  automobiles  may  be  driven 
at  a  speed  of  at  least  40  miles  an  hour. 
Driven  by  indifferent,  careless,  or  incom- 
petent operators,  these  vehicles  may  be  a 
menace  to  the  safety  of  the  traveling  pub- 
lic. Under  its  authority  to  regulate  the 
use  of  the  streets,  the  city  may  enact  ordi- 
nances which  will  diminish  this  danger.  It 
is  clear,  and  it  is  conceded,  that  it  may  reg- 
ulate the  speed  of  automobiles  and  repress 
their  careless  management,  but  it  is  con- 
tended that  it  has  no  power  to  provide  for 
their  registration  and  numbering.  It  is 
not  difficult  to  see  that  the  registration  and 
numbering  of  automobiles  is  intimately 
connected  with  their  safe  operation  in  the 
streets.  In  a  city  like  Detroit  many  auto- 
mobiles are  precisely  alike  in  external  ap- 
pearance. They  are  sometimes  operated  by 
persons  whose  faces  are  partially  concealed 
and  whose  identity  is  uncertain.  Those  op- 
erators who  are  most  reckless  and  indiffer- 
ent— and  those  are  the  ones  who  endanger 
the  safety  of  others — may  violate  this  ordi- 
nance with  impunity  unless  some  method  is 
adopted  by  which  they  or  their  automobiles 
may  be  identified.  The  provision  in  the  or- 
dinance for  registration  and  niunbering  is 
such  a  method.  It  is  reasonable  to  believe 
that,  when  he  knows  that  the  number  dis- 
played at  the  rear  identifies  his  automobile, 
fear  of  discovery  and  punishment  will  lead 
the  automobile's  driver  to  observe  the  re- 
quirements of  the  ordinance.  Indeed,  we 
cannot  say  that  the  common  council  did  not 
decide — ^and  did  not  justly  decide — that  the 
provision  for  identification  by  registering 
and  numbering  was  necessary  to  prevent  in- 
jury to  pedestrians  and  other  travelers 
from  the  careless  management  of  automo- 
biles. If  authority  be  needed  for  the  prop- 
osition that  the  city  may  enact  this  provi- 
sion for  the  purpose  of  identifying  automo- 
biles which  endanger  the  safety  of  travel- 
ers, Frank  ford  d  P.  Pass.  R.  Co.  v.  Phila- 
delphiay  58  Pa.  119,  98  Am.  Dec.  242,  is 
such  an  authority.  The  ordinance  there  in 
question  provided  "that  each  car  run  shall 
be  numbered  and  have  its  number  painted 
in  a  conspicuous  place."  The  court  sus- 
tained this  ordinance,  saying:  "It  is  obvi- 
ous .  .  .  that  its  effect  is  that  of  a  po- 
lice regulation.  It  clearly  furnishes  a 
means  of  identifying  every  car  which  may 
be  run  in  violation  of  those  rights  and  pub- 
lic interests   which   the  city   is   authorized 
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by  ite  charter  to  maintain  and  secure/' 
See  also  Laundry  License  Case,  22  Fed.  703. 
But  it  is  said  that  the  provision  for  reg- 
istration and  numbering  is  a  license,  and 
that  the  grant  of  authority  to  regulate  gave 
the  city  no  power  to  license.  If  the  provi- 
sion for  registration  and  numbering — which 
involves  no  discrimination,  and  requires 
the  payment  of  nothing  more  than  is  nec- 
essary to  pay  for  the  number  which  the  mu- 
nicipality furnishes — can  be  regarded  as  a 
license  (for  conflicting  definitions  of  "li- 
cense," see  Cooley  on  Taxation,  3d  ed.  p. 
1137;  Adler  v.  Whitheck  44  Ohio  St.  639,  9 
N.  E.  672),  it  is  not  a  license  for  the  pur- 
pose of  raising  revenue.  If  it  were,  it 
might  well  be  contended  that  it  did  not 
pass  as  an  incident  to  the  power  to  regulate. 
See  Ckwley,  Taxn.  3d  ed.  p.  1141;  Laundry 
Lioenae  Case,  22  Fed.  703.  It  is  a  license 
(if  a  license  at  all)  as  a  mere  means  of 
regulation:  indeed,  we  might  say,  as  already 
shown,  as  a  necessary  means  of  r^;ulation. 
This  proposition  is  self-evident,  vut,,  that 
the  grant  of  authority  to  accomplish  a  cer- 
tain purpose  carries  with  it  authority  to 
use  any  proper  and  lawful  means  without 
which  that  purpose  cannot  be  accomplished. 
If,  therefore,  the  speed  of  automobiles  can- 
not be  effectually  regulated  without  licens- 
ing them,  the  grant  of  the  power  to  regulate 
confers  upon  the  city  power  to  license,  unless 
some  other  provision  of  law  forbids  the  ex- 
ercise of  that  power.  I  think  this  conclu- 
sion is  supported  by  the  following  author- 
ities: Russellville  v.  Whiter  41  Ark.  485; 
Ft.  Smith  v.  Ayera,  43  Ark.  82;  8t.  Johns- 
bury  ▼.  Thompson,  59  Vt.  300,  59  Am.  Rep. 
731,  9  Atl.  571;  Laundry  License  Case,  22 
Fed.  703.  In  the  Laundry  License  Case, 
which  involved  the  licensing  of  laundries 
in  the  city  of  Portland,  Oregon,  it  was  said : 
"The  words  *to  control'  and  *to  regulate,' 
ex  vi  termini,  imply  to  restrain,  to  check, 
to  rule  and  direct.  And  in  my  judgment, 
the  power  to  do  either  of  these  implies  the 
right  to  license,  as  a  convenient  and  prop- 
er means  to  that  end.  ...  By  this 
means  the  persons  or  occupations  to  be  reg- 
ulated are  located  and  identified  and 
brought  within  the  observation  of  the  mu- 
nicipal authorities,  so  that  whatever  regu- 
lations are  made  concerning  them  may  be 
the  more  easily  and  certainly  enforced." 
There  are  cases  holding  that  the  grant  of 
power  to  regulate  does  not  confer  upon  the 
city  power  to  license.  See  Burlington  v. 
Baumgardner,  42  Iowa,  673.  In  that  case 
(that  was  a  grant  of  authority  to  regulate 
taverns  and  houses  for  public  entertain- 
ment) it  might  be  said  that  the  power  of 
regulation  might  be  effectually  exercised 
without  licensing.  That  is  by  no  means  an 
authority  for  the  proposition  that,  when 
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regulation  cannot  otherwise  be  effectual, 
the  grant  of  power  to  regulate  does  not 
carry  with  it  power  to  license.  We  do  not 
think  that  any  of  the  cases  cited  by  respon- 
dent are  opposed  to  this  conclusion.  The 
cases  most  nearly  in  point  are  Chicago  v. 
Collins,  175  111.  445,  49  L.  R.  A.  408,  67 
Am.  St.  Rep.  224,  51  N.  E.  907,  and  Chicago 
v.  Banker,  112  111.  App.  94.  In  Chicago  v. 
Collins  the  supreme  court  of  Illinois  held 
invalid  an  ordinance  of  Chicago  which  im- 
posed a  license  fee  of  $10  on  each  vehicle 
using  the  streets  of  the  city.  The  grounds 
of  that  decision  were  thes«:  (a)  The  city 
had  no  authority  to  prohibit,  and  therefore 
no  authority  to  license,  "an  ordinary  meth- 
od of  locomotion,  or  even  an  extraordinary 
method,  if  it  is  not  of  itself  calculated  to 
prevent  a  reasonably  safe  use  of  the  street 
by  others."  (b)  The  city  had  no  authority 
to  raise  a  revenue  by  taxing  the  use  of  vehi- 
cles which  were  already  subject  to  taxation 
under  the  general  laws  of  the  state.  That 
decision  has  no  application  to  the  case  at 
bar.  It  does  not  hold  nor  indicate  that 
municipal  authorities  may  not  (if  in  their 
judgment  such  a  requirement  is  essential  to 
safe  travel)  exclude  from  their  streets  au- 
tomobiles not  registered  and  numbered. 
Chicago  v.  Banker,  112  III.  App.  94,  is  more 
nearly  in  point.  In  that  case  it  was  de- 
cided that  an  ordinance  of  the  city  of  Chi- 
cago compelling  one  "who  uses  his  automo- 
bile for  his  private  business  and  pleasure 
only  to  submit  to  an  examination  and  to 
take  out  a  license  (if  the  examining  board 
see  fit  to  grant  it)  ...  is  beyond  the 
power  of  the  city  ooimcxl,  and  is  therefore 
void."  Without  approving  that  decision,  it 
is  sufficient  to  point  out  that  the  ordinance 
in  question  in  that  case  goes  further  than 
the  ordinance  in  the  case  at  bar. 

We  conclude,  therefore,  that  the  common 
council  of  the  city  of  Detroit  had  authority 
to  provide  for  the  registration  and  number- 
ing of  automobiles  under  the  grant  of  pow- 
er to  regulate  the  use  of  the  streets,  unless 
the  exercise  of  that  power  is  forbidden  on 
some  constitutional  ground. 

2.  Is  the  ordinance  constitutional?  Re- 
spondent contends  that  the  ordinance  vio- 
lates §  26,  art.  6,  of  our  Constitution,  which 
forbids  "unreasonable  searches,"  and  §  32 
of  article  6,  which  reads:  "No  person  shall 
be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself,  nor  to  be  deprived 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law."  We  deem  it  sufficient  to  say 
that  the  provision  requiring  one  operating 
an  automobile  on  the  street  to  display  there- 
on a  number  furnished  by  the  municipality 
is  not  an  unreasonable  search.  The  state- 
ment in  the  opinion  of  this  court  in  Rohi- 
8on  V.  Haug,  71  Mich.  38,  38  N.  W.  668,  re- 
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lied  upon  by  respondent,  which  denies  the 
right  of  the  public  to  look  into  one's  pri- 
vate place  of  business  or  residence,  mani- 
festly has  no  application.  We  think  it 
equally  clear  that  the  ordinance  does  not 
compel  an  automobile  owner  or  operator  to 
testify  against  himself,  or  deprive  him  of 
any  property  rights.  It  is  merely  a  justifi- 
able exercise  of  the  police  power  in  the  in- 
terest of  the  safety  of  the  traveling  public. 
We  think  it  unnecessary  to  discuBS  any 
other  objection. 

The  oonviotion  ia  affirmed. 


Wheeler  MUMPORD 

V. 

Adolph  M.  8TAKM0NT  et  al.,  Plffe.  in  Err, 
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1.  The  arrefft  of  a  motorman  to  abate 
a  nvlffance  eavaed  by  tbe  rannlniv  of 
eara  when  the  trolley  wire  Is  in  such  poor 
condition  that  it  is  llahle  to  come  down  to 
the  Injury  of  travelers  upon  the  street  is 
not  Justified  when  the  result  can  be  obtained 
by  cutting  the  feed  wires  or  removing  the 
controllers  from  the  cars. 

2.  Tbe  maFor  and  chief  of  police  of  a 
city  are  liable  in  damaffea  la  caae 
they  arreat  motonnen  of  street  cars  to 
abate  a  nuisance  caused  by  the  operation  of 
cars  when  the  trolley  wire  is  in  sach  poor 
condition  as  to  b^  liable  to  fall,  when  the 
object  can  be  effected  by  merely  cutting  the 
wires  or  removing  the  controllers  from  the 
cars. 

8.  Ui»on  trial  of  nt\  notion  for  falae  tm- 
prlaonment  plalntifC  may  testify  that  he 
felt  humiliated  by  tbe  arrest. 

4.  It  ia  not  error  to  exclvde  evidence. 
In  an  action  by  a  motorman  for  false  impris- 
onment for  attempting  to  run  cars  against 
the  orders  of  the  municipal  authorities,  to 
the  effect  that  plaintiff  was  subsequently 
complimented  by  his  employer  for  his  effort 
to  do  so. 

6.  The  exclnalon  of  evidence  aa  to  a 
enatom  to  aearch  priaonera  Is  not  er- 
ror in  an  action  for  wrongful  arrest,  where 
plaintiff  was  not  searched. 

6.  An  inatrnction  in  an  action  for  falae 
tmpriaonment  permitting  the  damapres  to 
be  fixed  by  what  the  average  man  would  suf- 
fer under  the  circumstances  is  not  reversible 
error,  where  there  is  nothing  to  show  that 
plaintiff  suffered  less  than  would  the  aver- 
age man,  although  tbe  measure  of  damages 
should  actually  have  been  what  plaintiff 
suffered. 
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NOTB. — As  to  liability  of  oflicer  for  making 
arrest,  see  also.  In  this  series,  Leger  v.  Warren, 
61  L.  K.  A.  193,  and  nole^  and  McCullough  v. 
Greenfield.  62  L.  R.  A.  906. 

As  to  liability  of  municipal  corporation  for 
wrongful  arrest  generally,  see  Bartlett  v.  Co- 
lumbus, 44  L.  R.  A.  795,  and  noU,  and  McOraw 
V.  Marion,  47  L.  R.  A.  598,  and  note. 
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ERROR  to  the  Circuit  Conrt  for  Ingham 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  false  imprisonment.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Blaok  Sb  Reaaoner,  with  Mr, 
O.  J.  Hood,  for  plaintiffs  in  error: 

The  mayor  was  authorized  to  abate  this 
public  nuisance. 

Hart  V.  Albany,  9  Wend.  671,  24  Am.  Dm. 
165;  Fields  v.  Btokley,  99  Pa.  306,  44  Am. 
Rep.  109;  Gunter  v.  Oeary,  1  Cal.  462;  Har- 
vey V.  Dewoody,  18  Ark.  262;  Wetmore  v. 
Tracy,  14  Wend.  260,  28  Am.  Dec.  625 ;  Van 
WormerY.  Albany,  18  Wend.  169;  Pedriek  v. 
Bailey,  12  Gray,  161 ;  Broion  v.  Perkins,  12 
Gray,  89 ;  Detroit  v.  Ft.  Wayne  d  B,  R.  Co. 
90  Mich.  646,  51  N.  W.  688. 

The  defendants  were  authorized  to  abate 
this  nuisance  by  the  express  resolution  of  the 
common  council.  The  common  council  had 
authority  to  pass  the  resolution  under  tbe 
general  police  power  of  the  state.  Under 
the  police  power,  business  injurious  or  haz- 
ardous may  be  prohibited. 

People  V.  Hawley,  3  Mich.  330;  People  v. 
Gallagher,  A^Mich,  244. 

It  is  as  full  and  complete  as  any  other 
governmental  power. 

Kidd  V.  Pearson,  128  U.  S.  1,  32  L.  ed. 
346,  2  Inters.  Com.  Rep.  232,  9  Sup.  Gt.  Rep. 
6;  Richmond,  F.  A  P,  R,  Co,  v.  Richmond,  96 
U.  S.  521,  24  L.  ed.  734;  Btone  v.  Missts- 
sippi,  101  U.  S.  814,  25  L.  ed.  1079. 

The  judicial  power  will  not  interfere  with 
the  legitimate  discretion  of  any  other  de- 
partment of  government. 

Detroit  v.  Hosmer,  79  Mich.  384,  44  N.  W. 
622 ;  Diofon  v.  Detroit,  86  Mich.  516,  49  N. 
W.  628;  Rae  v.  Flint,  61  Mich.  626,  16  N. 
W.  887. 

Individual  interests  must  yield  to  the  pub- 
lic welfare. 

Fields  V.  Stokley,  99  Pa.  306,  44  Am.  Rep. 
109;  Welch  V.  Btowell,  2  Dougl.  (Mich.) 
332;  Meeker  v.  Van  Rensselaer,  15  Wend. 
397;  Shafer  v.  Mumma,  17  Md.  331,  79  Am. 
Dec.  656;  Manhattan  Mfg.  d  Fertilizing  Co. 
V.  Van  Keuren,  23  N.  J.  Eq.  265;  Ooe  v. 
Bchultz,  47  Barb.  64. 

Public  officials  are  not  liable  for  their  acts 
done  in  good  faith. 

Gardner  v.  Couch  (Mich.)  11  Det.  L.  N. 
340,  100  N.  W.  673;  Brooks  v.  Mangan,  86 
Mich.  576,  24  Am.  St.  Rep.  137,  49  N.  W. 
633;  Oumow  v.  Kessler,  110  Mich.  10,  67  N. 
W.  982;  Tillman  v.  Beard,  121  Mich.  475, 
46  L.  R.  A.  215,  80  N.  W.  248;  James  r. 
Sweet,  126  Mich.  132,  84  N.  W.  61. 

Defendants  had  the  right  summarily  to  do 
what  they  did. 

Houghton  v.  Butler,  4  T.  R.  364;  Wistar 
T.  Addicks,  9  Phila.   145;   American  Print 
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Work8  V.  Lawrence,  1  N.  J.  L.  248,  3  N.  J. 
L.  590,  67  Am.  Dec.  420;  Meeker  v.  Van 
Rensselaer,  16  Wend.  397;  2  Wood,  Nui- 
sances, p.  948;  16  Am.  &  Eng.  Enc.  Law,  p. 
991. 

Mr,  Riusell  O.  Ostrander  also  for 
plaintiffs  in  error. 

Messrs,  Searl  A  Montfort  for  defend- 
ant in  error. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  were  respectively  mayor 
and  chief  of  police  of  the  dty  of  Lansing. 
The  plaintiff  recovered  a  verdict  and  judg- 
ment for  $150  against  them,  and  they  have 
brought  the  case  to  this  court  by  writ  of 
error. 

The  action  was  for  false  imprisonment, 
based  upon  an  arrest  and  detention  of  the 
plaintiff  by  the  police,  under  directions  of 
the  defendants.  The  record  shows  that  the 
plaintiff  was  a  motorman  upon  a  street  car 
operated  upon  the  streets  of  Lansing.  There 
was  proof  tending  to  show,  and  the  court 
charged  the  jury,  that  the  overhead  system 
of  the  street  railway  was  so  out  of  repair 
as  to  be  dangerous  to  persons  and  horses 
using  the  street,  owing  to  the  frequent  fall- 
ing of  the  wires,  and  that  it  was  a  public 
nuisance.  The  common  council  had,  by  res- 
olution, so  declared  it,  and  directed  that  it 
be  abated.  There  was  evidence  to  the  effect 
that  the  running  of  trolley  oars  increased 
the  danger  by  causing  the  wires  to  break 
and  fall.  The  mayor  thereupon  gave  notice 
to  the  railway  company  that  it  must  cease 
running  cars  while  the  wires  remained  in 
this  dangerous  condition.  The  cars  were 
stopped,  and  did  not  run  again  that  day. 
Some  of  the  feed  wires  were  cut.  On  the 
evening  of  that  day  the  plaintiff  learned  of 
the  difficulty  between  the  city  and  the  com- 
pany, but  having  been  ordered  to  report  for 
duty  on  July  2d,  the  next  day,  he  did  so, 
and  ran  his  car  south  on  Washington  avenue. 
On  Lis  return  trip  he  met  Ijwo  cars  at  the 
intersection  of  the  Michigan  avenue  branch 
with  the  Washington  avenue  line,  being  the 
principal  business  comer  of  the  city.  He 
stopped  his  car  and  started  to  take  his  con- 
troller cranks  to  the  other  end  of  the  car, 
when  defendant  Starmont  took  them.  The 
plaintiff  took  hold  of  the  rope  to  reverse  the 
trolley,  when  defendant  Starmont  took  hold 
of  him,  and  handed  him  over  to  a  policeman, 
giving  orders  to  hold  him  until  Starmont 
should  direct  his  discharge.  He  was  taken 
to  the  police  station,  and,  with  other  motor- 
men  who  had  been  arrested,  had  an  inter- 
view with  the  city  attorney,  who  told  them 
that  they  had  resisted  an  officer  and  broken 
dty  ordinances,  that  unless  they  should 
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promise  not  to  run  the  cars  again  they  would 
have  to  be  arraigned  for  trial,  and  asked 
them  to  decide.  Plaintiff  said  that  he  would 
run  a  car  every  fifteen  minutes  if  given  the 
opportunity,  for  such  were  his  instructions. 
Before  dinner  the  men  were  discharged,  af- 
ter being  taken  before  a  magistrate.  The 
defendants  stated  that  it  was  their  intention 
to  stop  the  cars,  and  that  to  accomplish  that 
it  was  necessary  to  restrain  the  motormen 
for  a  time.  The  judge  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  and  assess  his 
damages,  which  was  done.  Counsel  have 
discussed  several  assignments  of  error, 
among  them  the  following:  (1)  That  the 
court  should  have  directed  a  verdict  for  the 
defendants;  (2)  that,  if  not,  the  cause 
should  have  been  left  to  the  jury  upon  the 
question  of  plaintiff's  right  to  recover. 

The  testimony  conclusively  shows  that  the 
defendants  took  the  cranks  or  controllers 
used  in  starting  plaintiff's  car,  and  that 
without  them  he  could  not  have  afterwards 
started  the  car.  Notwithstanding  this,  they 
took  plaintiff  into  custody  and  detained  him 
at  the  police  station  for  several  hours,  in  a 
vain  attempt  to  secure  a  promise  that  he 
would  not  run  the  car  if  discharged.  Then 
he  was  discharged.  The  car  was  stopped, 
and  could  not  be  run  so  long  as  the  police 
retained  custody  of  it,  and  there  was  no 
justification,  so  far  as  the  facts  disclosed  by 
this  record  go,  for  the  arrest  and  detention. 
The  taking  of  the  plaintiff  before  a  magis- 
trate was  a  further  wrong,  for  there  was 
no  ground  for  the  claim  that  he  had  been 
guilty  of  the  offense  of  resisting  an  officer. 
The  only  thing  that  he  is  shown  to  have  done 
after  the  controllers  were  taken  from  him 
prior  to  his  arrest  was  to  reverse  the  trolley 
of  the  car.  That  put  the  car  in  readiness 
to  be  run,  but  nothing  more,  and  plaintiff 
made  no  effort  to  start  the  car.  Indeed,  he 
could  not  have  started  it,  for  the  policemen 
had  the  necessary  appliances.  The  only  ex- 
cuse for  the  detention  of  the  plaintiff  was 
that  he  would  not  promise  not  to  run  the  car 
if  liberated,  and  that  it  was  more  convenient 
to  arrest  and  detain  all  of  the  motormen 
than  to  put  a  man  in  charge  of  each  car,  it 
appearing  that  seven  or  eight  motormen 
were  thus  treated.  The  defendants  seek  to 
justify  their  action  upon  the  ground  that  the 
condition  of  the  overhead  construction  of  the 
street  railway  line  was  a  public  nuisance, 
in  that  it  was  a  menace  to  persons  using  the 
highway,  and  that  it  was  the  defendants' 
duty,  both  by  virtue  of  their  office,  and  by 
reason  of  the  action  of  the  common  council 
which  had  declared  it  a  nuisance,  to  abate 
the  danger  by  preventing  the  operation  of 
cars  until  the  wire  should  be  replaced  by 
new.   Defendants  had  forbidden  and  prevent- 
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•d  the  railroad  company  from  making  tem- 
porary repairs,  being  apparently  of  the  opin- 
ion that  they  would  be  ineffective.  The  con- 
dition of  the  wire  was  not  admitted  to  be  so 
bad  as  to  make  the  same  a  nuisance,  and  it 
is  not  clear  that  the  judge  was  justified  in 
instructing  the  jury  that  it  was  a  nuisance; 
but  these  defendants  cannot  complain  of  such 
instruction,  for  the  reason  that  it  is  what 
they  claimed,  and  was  distinctly  favorable  to 
them.  Apparently  the  judge  chose  to  elim- 
inate that  question,  in  view  of  his  intention 
to  direct  a  verdict  for  plaintiff.  The  undis- 
puted facts  in  the  case  are  that  the  defend- 
ants arrested  and  detained  the  plaintiff,  as 
a  means  of  preventing  the  running  of  cars, 
or,  as  they  state,  abating  a  nuisance.  If  the 
circumstances  shown  were  such  as  to  justify 
the  abatement  of  a  nuisance,  it  could  have 
been  done  by  removing  the  dangerous  wires, 
or  by  cutting  the  same  off  from  the  power 
house  from  whence  the  current  was  fur- 
nished. The  stopping  of  the  cars  was  not 
essential  to  this.  If  the  danger  existed  only 
by  the  reason  of  the  running  of  the  cars, 
cutting  the  wire  would  have  been  an  effec- 
tive method  of  stopping  the  cars,  or  they 
might  have  been  stopped  by  taking  posses- 
sion of  or  disabling  them  without  cutting  the 
feed  wire.  Either  of  these  methods  would 
have  been  preferable  to  the  wholesale  arrest 
of  the  motormen.  The  evidence  shows  that 
the  plaintiff's  car  was  disabled  through  the 
seizure  of  the  controllers.  Counsel  cite  no 
case  recognizing  the  method  taken  of  abat- 
ing a  nuisance,  or  preventing  injury  to  citi- 
zens, where  the  person  arrested  is  not 
chargeable  with  a  public  offense  or  threat- 
ened breach  of  the  peace.  The  conduct  of 
the  defendants  was  so  clearly  in  excess  of 
necessity  that  we  find  it  unnecessary  to  dis- 
cuss at  length  the  authority  of  municipal 
officers  as  to  summary  abatement  of  nui- 
sances. Under  the  admitted  facts  the  court 
could  have  done  no  less  than  to  direct  a  ver- 
dict for  the  plaintiff.  This  being  so,  it  be- 
comes unnecessary  to  refer  to  the  other  ques- 
tions pertaining  to  that  subject,  and  it  is 
only  necessary  to  inquire  whether  errors 
were  committed  in  relation  to  the  amount  of 
damages  suffered. 

We  think  it  was  not  error  to  allow  the 
plaintiff  to  state  that  he  felt  humiliated  by 
the  arrest.  It  was  not  error  to  exclude  evi- 
dence that  subsequently  he  was  compliment^ 
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ed  by  his  employer  for  his  effort  to  run  the 
car.  Neither  was  it  error  to  exclude  evi- 
dence that  it  was  the  custom  to  search  pris- 
oners, which  custom  was  not  followed  in  thiB 
case.  The  court  was  justified  in  saying  that 
there  was  no  evidence  tending  to  show  that 
plaintiff  resisted  an  officer. 

In  the  course  of  his  instructions,  the  court 
said  to  the  jury  that  they  should  give  th« 
plaintiff  actual  damages,  and  that  they  were 
to  say  "what  damage,  if  any,  the  average 
man  would  suffer,  and  to  award  plaintiff, 
if  anything,  such  an  amount  as  would  com- 
pensate him  for  his  actual  damages  sus- 
tained, and  no  more."  In  one  instance  he 
varied  this  by  saying:  "The  sense  of  shame 
and  mortification,  of  wrong  and  of  outrage, 
for  which  the  plaintiff  may  recover,  is  not 
limited  to  the  actual  time  he  was  under  re- 
straint, but  includes  all  such  sense  of  shame, 
mortification,  wrong,  and  outrage  as  it  can 
be  said  the  average  man  under  like  circum- 
stances might  have  expected  to  experience 
for  all  time,  arising  from  such  arrest  and  de- 
tention as  has  been  shown.  No  witness  has 
placed  a  money  standard  on  injured  feelings, 
humiliation,  sense  of  outrage,  and  mental 
suffering  arising  from  an  unlawful  arrest 
and  imprisonment,  and  no  witness  can  do 
so.  To  do  that  is  solely  your  province.  The 
law  has  no  other  remedy  for  an  action  for 
wrong  than  to  compensate,  so  far  as  it  can 
by  way  of  money,  for  the  injury  done  by  one 
man  to  another.  The  facts  and  circumstan- 
ces surrounding  the  doing  of  the  unlawful 
act  are  to  be  considered  by  you,  and  you  are 
to  consider  as  best  you  can,  from  all  the  evi- 
dence, what  sense  of  shame,  mental  suffer- 
ing, humiliation,  and  sense  of  outrage  the 
average  man  under  similar  circumstances 
might  reasonably  be  expected  to  sustain,  and 
award  the  plaintiff  the  amount  thereof  a« 
his  damages  in  this  case.*'  It  is  insisted 
that  the  measure  of  damages  should  not 
have  been  what  the  average  man  would  suf- 
fer under  the  same  circumstances,  but  what 
the  plaintiff  had  suffered.  Undoubtedly  the 
latter  is  the  rule,  but  in  this  case  there  is 
nothing  to  indicate  that  this  plaintiff  suf- 
fered less  than  the  average  man,  and  no  in- 
jury is  discernable  from  the  instructions. 
We  fail  to  discover  any  unfairness  in  the 
charge. 

The  judgment  is  affirmed. 
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E.  B.  LE  MASTER  et  al. 

(110  Tenn.  638.) 

1.  A  con-Feyance  of  land  from  Imsband 
to  Twite  in  tlie  n«nal  form,  for  a  valuable 
consideration,  though  without  words  disclos- 
ing an  intent  to  do  so,  vests  in  her  a  separate 
estate  which  she  may  transfer  without  his 
Joinder  or  consent. 

2.  Marriaffe  i«  a  -ralnable  considera- 
tion sufficient  to  support  a  conveyance  from 
husband  to  wife. 

(June  16,  1003.) 


CROSS-APPEALS  from  a  decree  of  the 
Chancery  Court  for  Shelby  County  ren- 
dered in  a  suit  to  enjoin  the  sale  and  de- 
livery of  certain  real  estate;  defendants  ap- 
pealing from  so  much  of  the  decree  as  held 
that  there  was  no  right  to  make  the  sale; 
and  complainant  appealing  from  so  much 
as  held  that  certain  agreements  with  re- 
spect to  the  property  had  not  been  proved. 
Reversed  on  defendants*  appeal. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Smith  A  Trezevant,  for  com- 
plainant : 

Land  settled  on  the  wife  as  separate 
estate   will   not   carry   rents,   unless   there 
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1.  At  common  law. 
a.  Transfers  of  real  estate. 

The  changes  to  which  well-established  rules 
of  law  are'  subject  have  perhaps  no  better 
Illustration  than  is  afforded  by  a  comparison 
of  the  ancient  rule  with  respect  to  conveyances 
between  husband  and  wife  with  the  rule  as  it 
obtains  at  the  present  time  in  most  jurisdic- 
tions whose  law  is  derived  from  the  common 
law  of  England. 

Littleton  says :  A  man  may  not  grant  or  give 
his  tenements  to  his  wife  during  coverture,  for 
bis. wife  and  be  be  but  one  person  in  the  law. 
fil68. 

And  while  the  common-law  writers  are  not 
agreed  as  to  the  reason  for  the  rule,  both  courts 
and  text  writers  agree  that  such  a  conveyance 
had  no  effect.-  Furrow  v.  Athey,  21  Neb.  671, 
69  Am.  Rep.  867,  83  N.  W.  208 ;  Smith  v.  Dean, 
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15  Neb.  433,  19  N.  W.  642;  White  v.  Wager, 
25  N.  Y.  328;  Kinney  v.  Dexter,  81  Wis.  80, 
51  N.  W.  82 ;  Martin  v.  Martin,  1  Me.  397 ;  Al- 
len V.  Hooper,  50  Me.  371 ;  Jewell  v.  Porter,  31 
N.  H.  88;  Ransom  v.  Ransom,  30  Mich.  328: 
Voorhees  v.  Presbyterian  Church,  17  Barb.  103 ; 
Chouteau  v.  Magenls,  28  Mo.  187;  Gluck  v. 
Cox,  75  Ala.  310. 

A  conveyance  by  husband  to  wife  has  no 
effect  on  the  legal  title.  Gaston  v.  Weir,  84 
Ala.  193,  4  So.  258. 

A  deed  poll  without  consideration,  by  which 
a  man  grants  all  his  estate  to  his  wife,  is  void 
at  law,  and  creates  no  trust  which  a  court  of 
equity  will  enforce.  Price  v.  Price,  14  Beav. 
598.  The  master  of  the  rolls  says.  If  I  were  to 
decide  that  this  deed  would  be  good  as  between 
strangers,  I  should  really  be  deciding  that,  if 
a  man  execute  a  deed  simply  saying,  "1  hereby 
give  all  my  estate  at  A  to  another,"  and  noth- 
ing further  takes  place  either  to  give  posses- 
sion, or  to  transfer  the  legal  estate,  this  court 
would  complete  the  delivery  of  the  estate.  This 
would.  In  my  opinion,  be  contrary  to  the  au- 
thority. With  respect  to  the  transfer  of  the 
estate  he  says  nothing  took  place  but  the  exe- 
cution of  the  deed,  the  communication  of  it  to 
the  wife,  and  the  delivery  of  it  to  the  attesting 
witnesses.  He  further  says  that  he  is  unable  to 
discover  on  what  principle  the  position  that 
a  voluntary  gift  by  a  man  to  his  wife  can  prop- 
erly rest. 

That  a  deed  from  husband  directly  to  his 
wife  is  a  nullity  at  common  law  is  a  doctrine 
as  old  as  the  law  itself.  It  results  Inevitably 
from  the  principle  that  the  husband  and  wife 
are  one,  and  of  course  are  incapable  of  con- 
tracting with  each  other.  Coates  v.  Gerlach, 
44  Pa.  43. 

In  Beard  v.  Beard,  3  Atk.  72,  the  court,  In 
ppeaking  of  a  deed  poll,  says  It  cannot  take  effect 
as  a  grant  or  deed  of  gift  to  the  wife  because 
the  law  will  not  permit  a  man  to  make  a  grant 
cr  conveyance  to  the  wife  in  his  lifetime; 
neither  will  equity  suffer  the  wife  to  have  the 
whole  of  the  husband's  estate  while  he  is 
living,  for  it  is  not  In  the  nature  of  a  provi- 
sion, which  is  all  the  wife  Is  entitled  to. 

In  Moyse  v.  Gyles,  2  Vern.  385,  an  attempted 
grant  by  a  man  to  his  wife  of  his  moiety  in  a 
church  lease  was  held  to  be  absolutely  void  at 
law. 

In  Firebrass  ex  dem.  Symes  v.  Pennant,  i 
Wills.  254,  the  question  arose  whether  or  not 
23 
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iB  something  in  the  settlement  showing 
that  they  are  included. 

Ordway  v.  Bright,  7  Heisk.  681. 

Intention  to  exclude  the  marital  rights 
must  be  "expressed  in  the  clearest  and  most 
unequivocal  terms." 

Wood  V.  Polk,  12  Heisk.  222;  Houston 
V.  Emhry,  1  Sneed,  489;  Murdoch  v.  Mem- 
phia  d  0.  R.  Co,  7  Baxt.  558. 

The  rule  in  gifts  of  personalty  by  a  hus- 
band to  his  wife  does  not  apply  to  real 
estate. 

Murdoch  t.  Memphis  d  0.  R,  Co.  7  Baxt. 
672;  Vich  v.  Oou?er,  92  Tenn.  391,  21 
S.  W.  677. 

The  husband's  right,  as  husband,  in  his 
wife's  real  estate,  is  an  estate  for  the  lives 
of  the  two,  which  may  continue  during  the 
husband's  life. 

Ouion  V.   Anderson,    8    Humph.   298;    2 


Kent,  Com.  *  *  130  et  seq.;  Colernan  v.  Sat- 
ter field,  2  Head,  261;  Bottoms  v.  Corley, 
5  Heisk.  4. 

And  during  their  joint  lives  the  law  give» 
him  the  right  to  the  crops,  profits,  and 
products  of  her  land. 

Lucas  V.  Richerich,  1  Lea,  728;  Ahles  v. 
Ahles,  86  Tenn.  333,  9  S.  W.  692;  Jones  v. 
Duchtown  Sulphur,  Copper  d  /.  Co,  109 
Tenn.  376,  71  S.  W.  823. 

A  wife  who  has  abandoned  her  husband 
cannot  sell  the  interest  in  her  estate  which 
he  has  acquired,  either  during  their  joint 
lives  or  during  his  life,  if  he  is  a  tenant 
by  curtesy. 

The  common  law  cannot  be  changed  in- 
directly, or  by  implication,  by  a  statute.  To 
change  it  the  language  of  the  statute  must 
be  clear  and  direct. 

Eaton  V.  Dickinson,  3  Sneed,  400;  1  Kent, 


a  man  could  grant  land  to  his  wife  by  copy  of 
court  roll,  and  it  is  stated  that,  the  case  being 
quite  new,  no  authority  could  be  cited  to  show 
whether  the  grant  was  good  or  bad,  and  the 
court  said  this  was  a  provision  by  a  man 
for  his  wife  which  should  be  gained,  if  possible, 
to  get  over  the  maxim  at  law,  that  a  husband 
and  wife  are  one  person,  and  therefore  cannot 
grant  lands  to  one  another.  This  was  an  origin- 
al, voluntary  grant  from  a  husband  to  the  wife, 
who  cannot  by  law  take  immediately  from  him 
any  more  than  a  monk  who  is  dead  In  iaw, 
and  considered  as  no  person;  so  here  is  no 
person  to  take,  for  the  husband  and  wife  are 
only  one  person.  We  might  as  well  repeal  the 
first  section  of  Littleton  as  determine  this 
grant  from  the  husband  immediately  to  his 
wife  to  be  good. 

Prior  to  New  York  Acts  1887,  a  deed  of 
lands  from  a  man  to  his  wife  was  void  un- 
less founded  upon  a  valuable  or  meritorious  con- 
sideration, such  as  would  enable  a  court  of 
equity  to  sustain  it.  Dean  v.  Metropolitan 
Elev.  R.  Co.  119  N.  Y.  640,  23  N.  E.  1064. 
The  court  says  in  cases  where  equity  interferes 
to  sustain  a  deed  between  husband  and  wife  an 
equitable  consideration  must  be  shown  either 
upon  the  face  of  the  conveyance  itself  or 
by  extraneous  proof. 

In  Parker  v.  Stuckert,  2  Miles  (Pa.)  278,  it 
is  said  that  a  direct  transfer  from  husband  to 
wife,  purporting  to  be  founded  on  a  valuable 
consideration,  cannot  be  effected  at  all.  A 
transfer  of  this  description  implies  a  contract 
to  which  a  feme  covert  can  in  no  instance  be 
a  party. 

All  conveyances  made  by  a  man  to  his  wife 
directly  are  at  common  law  invalid  for  the 
reason  that  husband  and  wife  are  regarded  a? 
but  one  person,  and  the  legal  existence  of  the 
wife  is  merged  into  that  of  the  husband.  And 
the  statutes  creating  and  defining  the  separate 
estates  of  married  women  are  not  in  abrogation 
of  this  doctrine  of  the  common  law;  they  are 
not  intended  to  sever  the  unity  of  husband  and 
wife  so  far  as  to  confer  upon  them  capacity 
to  contract  with,  or  to  convey  directly  to,  each 
other.  But  a  court  of  equity  will,  when  the  con- 
tract is  fair  and  just,  give  it  full  effect  and 
validity.    Seals  v.  Robinson,  75  Ala.  363. 

In  Washburn  v.  Gardner,  76  Ala.  599,  the 
69  L.  R.  A. 


court  says,  with  reference  to  the  power  of  a 
married  woman  over  land  which  her  husband 
has  conveyed  directly  to  her,  that,  if  the  ques- 
tion was  one  of  first  impression  before  the 
court,  much  might  be  said  against  the  theory 
that  she  had  a  right  to  treat  it  as  though  she 
was  a  feme  sole.  The  court  says  the  convey- 
ance is  inoperative  at  law.  And  does  it  not 
follow  that  in  any  relief  which  the  law  court 
can  administer  the  property  is  that  of  the  hus- 
band, unaffected  by  his  abortive  attempt  to 
devest  the  title  out  of  himself?  And  has  the 
wife  any  interest  in  her  right  to  the  property 
other  than  the  equitable  right  to  invoke  the 
powers  of  the  chancery  court  to  perfect  that 
which  the  husband,  by  force  of  the  relation 
which  he  sustains  to  the  wife,  was  incompetent 
to  do?  And  is  this  equitable  right  of  the  wife 
the  equivalent  of  an  estate  secured  to  her  sole 
and  separate  use? 

At  common  law  husband  and  wife  could  not 
separate  their  interests  in  common  property 
by  deeds  of  partition.  Frissell  v.  Bozier,  19  Mo. 
448. 

A  husband  cannot  convey  land  directly  to  hi» 
wife  without  the  intervention  of  trustees. 
Fletcher  v.  Mansur,  5  Ind.  267. 

In  Burdeno  v.  Amperse,  14  Mich.  91,  90  Am. 
Dec.  225,  the  court  held  that  the  basis  of  the 
common-law  disability  of  married  women  rest- 
ed on  the  peculiar  disqualification  and  burdens 
of  the  wife,  and  not  upon  anything  growing 
out  of  the  marital  relation.  It  said  that 
the  wife,  by  her  coverture,  ceased  to  have 
control  of  her  actions  or  her  property,  which 
became  subject  to  the  control  of  her  husband, 
who  alone  was  entitled,  during  the  marriage,  to 
enjoy  the  possession  of  her  lands,  and  who  be- 
came owner  of  her  goods,  and  might  sue  for 
her  demands.  The  husband  alone  remained  sui 
juris,  as  fully  as  before  marriage.  It  followed 
from  this  legal  merger  by  coverture  into  a 
single  personality,  that  the  husband  could  make 
no  grant  to  the  wife,  and  the  wife  could  make 
none  to  the  husband.  And  furthermore,  a 
grant  to  her  by  her  husband,  of  a  freehold, 
would  be,  in  effect,  a  grant  to  take  effect  in 
futuro  (the  husband  retaining  possession  for 
life),  and  such  a  grant  was  unlawful  because 
a  freehold  could  only  pass  by  livery  of  seistn» 
which  must  operate  either  immediately  or  not 
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Com.  433;  Home  v.  Memphis  d  0.  R.  Co. 
1  Coldw.  72;  LuccLS  v.  Rickerich,  1  Lea. 
728;  Ahlea  v.  Ablea,  86  Tenn.  333,  9  S.  W. 
692;  Jonea  v.  Duck  town  Sulphur,  Copper 
d  /.  Co.  109  Tenn.  375,  71  S.  W.  823; 
Braafield  v.  BrasfieJd,  96  Tenn.  580,  36 
S.  W.  384. 

The  deed  of  a  married  woman  alone  Ih 
void  for  all  purposes,  if  this  be  a  general 
estate. 

Cope  y.  Meeks,  3  Head,  387;  Ellis  v. 
Pearson,  104  Tenn.  591,  58'  S.  W.  318. 

Messrs.  Frank  P.  Poston  and  J.  W. 
Canada  for  defendants. 

SltlelcUy  J.,  delivered  the  opinion  of  the 
eourt: 

The  question  for  determination  in  this 
case  is  whether  a  conveyance  of  lands  made 
by  a   husband  to  his   wife,   in   the   usual 


form,  without  any  words  indicating  an  in- 
tention to  do  so,  has  the  effect  in  law, 
ex  proprio  vigore,  to  create  a  technical  sep- 
arate estate  in  the  wife.  The  facts  neces- 
sary to  be  stated  are  these:  Complainants 
J.  H.  Bamum,  and  defendant  Clara  S.  Bar- 
num,  are  husband  and  wife,  without  issue  of 
their  marriage.  J.  H.  Bamum,  on  Decem- 
ber 2,  1895,  in  consideration  of  an  ante- 
nuptial contract,  conveyed  to  his  wife,  Clara 
S.  Bamum,  certain  valuable  lands  lying  in 
Shelby  coimty,  near  Memphis,  the  convey- 
ance being  in  the  usual  form,  without  any 
words  indicating  an  intention  to  create  a 
separate  estate,  reciting  a  consideration  of 
love  and  ftffection,  and  containing  cove- 
nants of  seisin  and  general  warranty. 
Clara  S.  Bamum,  without  the  consent  or 
joinder  of  her  husband,  J.  H.  Bamiun, 
November  7,  1902,  conveyed  by  deed  with 


at  all.  When  equity  recognizes  a  power  in 
the  wife,  who  is  the  disabled  party,  not  only 
to  deal  with  others,  hut  even  to  contract  with 
and  make  provision  for  her  husband  out  of 
her  separate  funds,  it  can  hardly  he  claimed 
that  the  husband,  who  was  always  aui  juris. 
Is  restrained  by  any  but  technical  rules  from 
transferring  to  her  directly.  Blqulty  will  en- 
force even  such  conveyances.  But  there  never 
was  a  time  when  he  could  not,  by  his  deed, 
put  property  where  she  could  control  it.  If  it 
were  not  that  by  standing  in  her  name  he  be- 
came legally  the  owner  of  the  usufruct,  there 
could  be  no  valid  reason  why  any  indirection 
ever  need  be  resorted  to.  It  is  not  against 
the  policy  of  the  law  that  the  wife  should  have 
the  real  benefit  of  his  gift;  and  equity,  looking 
through  the  form  at  tbe  substance,  calls  it,  as 
it  is  In  fact,  a  gift  from  husband  to  wife. 

In  Riehl  v.  Bingenheimer,  28  Wis.  86,  there 
is  a  dictum  to  the  effect  that  a  conveyance  by 
a  man  directly  to  his  wife  is  void  at  law. 

And,  by  way  of  argument,  the  court,  in 
Welch  V.  Welch,  63  Mo.  59,  says  at  law  gifts 
from  husband  to  wife  are  held  to  be  entirely 
void;  but  equity  upholds  some  classes  of  gifts 
except  where  the  claims  of  creditors  might  in- 
terpose. 

So  in  Doe  ex  dem.  Abbott  v.  Hurd,  7  Blackf. 
510,  the  court,  in  considering  the  validity  of  a 
trust  deed,  stated  that  a  man  caunot  convey 
land  immediately  to  his  wife  on  account  of  the 
legal  unity  of  the  parties,  but  he  may  convey  It 
to  trustees  for  her  use. 

b.  CHfts  of  personalty. 

Under  the  old  theory  that  a  husband  and 
wife  were  in  law  one  person,  and  that  therefore 
there  could  be  no  contracts  or  conveyances  be 
tween  them,  gifts  of  personalty  were  as  ineffec 
toal  as  transfers  of  real  estate.  There  are  some 
cases  which  have  applied  this  theory  with  the 
result  of  nullifying  attempted  gifts. 

In  NeufvUle  v.  Thomson,  8  Bdw.  Ch.  93,  it 
it  said  at  common  law  there  cannot  be  a  gift  of 
chattels  inter  vivos,  from  the  husband  to  the 
wife  during  coverture ;  for,  being  but  one  person 
In  law,  she  cannot  take  independently  of  him; 
and,  though  there  might  be  a  declared  gift  and 
delivery  to  the  wife,  yet  the  title  would  remain 
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In  the  husband,  and  at  his  death  pass  to  his 
representatives,  except  It  should  be  parapher- 
nalia and  personal  ornaments,  suitable  to  the 
wife's  condition,  which  the  law,  as  against  his 
representatives,  would  allow  her  to  retain. 

In  Mews  v.  Mews,  16  Beav.  529,  the  master  of 
the  rolls,  in  deciding  against  the  wife's  claim 
to  personal  property  on  the  evidence,  said  that 
he  entertained  no  doubt  that  there  might  be  a 
gift  made  by  a  man  to  his  wife,  which,  though 
had  at  law,  would  be  supported  In  equity.  But 
he  states  that  there  must  be  some  clear  and 
distinct  act  by  which  the  husband  has  devested 
himself  of  the  property,  and  engaged  to  hold  It 
for  the  separate  use  of  his  wife. 

A  deed  of  gift  of  a  slave  by  a  man  to  his 
wife  is  absolutely  void  at  law.  Tourney  v. 
Sinclair,  8  How.  (Miss.)  824.  The  court  says 
It  did  not  profess  to  give  her  a  separate  prop- 
erty. It  consequently  vested  an  absolute  right  in 
the  husband,  and,  unless  he  has  devested  himself 
of  the  right,  he  must  be  entitled  to  recover 
possession  of  the  slave  In  the  action  of  detinue 
which  he  had  instituted. 

In  a  case  where  the  man  bought  a  leasehold 
estate  In  the  Joint  name  of  himself  and  wife, 
the  court  held  that  It  was  void  under  the  cus- 
tom of  Ix>ndon,  saying  that  in  his  lifetime  he 
had  equal  power  to  dispose  of  It  as  any  other 
part  of  his  personal  estate;  and,  further,  that, 
if  he  had  taken  It  entirely  In  the  name  of  his 
wife,  then  it  would  have  been  tbe  estate  of  his 
wife,  and  he  might  have  disposed  of  it  In  his 
lifetime  equally  as  now.  Coomes  v.  Elling,  8 
Atk.  676. 

But  the  invalidity  of  gifts  from  husband  to 
wife  was  difficult  to  maintain  In  practice. 
When  she  claimed  small  amounts  of  pin  money, 
and  personal  ornaments  and  wearing  apparel, 
it  seemed  absurd  to  Insist  that  she  was  not  en- 
titled to  them ;  and  therefore  the  rule  began  to 
give  way  at  this  point  very  early.  The  first 
exceptions  to  tbe  rule  were  by  courts  of  equity 
under  the  principles  noticed  in  the  next  sub- 
division of  this  note.  But  the  distinction  be- 
tween law  and  equity  has  been  abandoned,  and 
such  gifts  have  for  a  long  period  been  upheld, 
even  by  courts  of  law. 

In  Slanning  v.  Style,  3  P.  Wms.  334,  the  lord 
chancellor  recognized  the  claim  of  a  widow 
against  her  husband's  estate  for  money  which 
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proper  privy  examination,  for  a  valuable 
consideration,  a  portion  of  these  lands  4^ 
the  defendant  E.  B.  Le  Master.  Complain- 
ant filed  his  bill  November  14,  1902,  char- 
ging that  Mrs.  Bamum  had  only  a  general 
estate  in  said  lands,  and  could  not  sell  and 
convey  them  without  his  joining  in  the 
conveyance,  and  that  the  deed  made  by 
her  was  void,  and  a  cloud  upon  his  marital 
rights  in  the  premises.  The  prayer  is  that 
the  conveyance  be  declared  void,  canceled, 
and  surrendered,  and  £.  B.  Le  Master  be 
enjoined  from  taking  possession  of  the  prop- 
erty. This  relief  was  granted  by  the  chan- 
cellor, and  a  decree  pronounced  in  accord- 
ance with  the  prayer  of  the  bill,  from  which 
the  defendants  have  appealed  and  assigned 
errors. 


Complainant,  as  stated,  contends  that  the 
defendant  Clara  S.  Barnum  had  only  a  gen- 
eral estate  in  the  lands;  that  by  virtue  of 
his  marital  rights  he  has  the  right  to  the 
{>ossession  of  them  during  their  joint  lives, 
and  that  she  cannot  sell  or  convey  them 
during  that  period  without  his  joining  in 
the  conveyance;  and  therefore  the  sale  and 
conveyance  made  by  her  to  E.  B.  Le  Master 
in  a  nullity,  and  a  cloud  upon  his  title. 
While  the  insistence  of  the  defendant  is 
that  the  conveyance  to  Mrs.  Barnum,  being 
one  from  husband  to  wife,  by  necessary  im- 
plication and  operation  of  law  created  and 
vested  in  her  a  separate  estate  in  the  lands 
conveyed,  notwithstanding  the  entire  ab- 
sence of  any  words  evidencing  such  inten- 
tion, and  which  are  necessary  in  transfers 


he  had  allowed  her  to  receive  out  of  sales  of 
small  produce  from  the  farm,  citing  the  unre- 
ported case*  of  Calmady  v.  Calmady,  where  an 
agreement  by  which  the  husband  permitted  the 
wife  to  retain  a  certain  amount  upon  the  renew- 
als of  their  lease  was  upheld. 

Jewels  given  by  a  man  to  his  wife  to  wear 
upon  her  person  constitute  her  paraphernalia, 
which,  in  case  be  dies  before  her  without  having 
disposed  of  them,  will  belong  to  her ;  but  he  may 
dispose  of  them  during  his  lifetime.  Graham  v. 
Londonderry,  3  Atk.  893. 

In  Grant  v.  Grant,  34  Beav.  623,  It  is  said 
that  80  far  as  gifts  of  chattels  are  concerned. 
It  is  merely  a  question  of  evidence ;  and  it  can- 
not now  be  disputed  that  a  husband  may  be  a 
trustee  for  his  wife. 

In  Graham  v.  Londonderry,  3  Atlc.  393,  the 
court  cites  Cowper's  Case  to  the  effect  that 
personal  property  given  by  a  man  to  his  wife 
may  be  her  separate  estate. 
,  And  when  the  statutes  began  to  recognize  a 
separate  personality  in  the  wife  the  way  was 
already  paved  for  the  courts  to  hold  that  gifts 
of  personalty  from  her  husband  were  effectual 
to  vest  the  property  in  her. 

So  that  now  it  has  been  repeatedly  held  that 
husband  and  wife  may  assign  and  transfer 
personal  property  directly  to  each  other.  Dean 
V.  Metropolitan  Elev.  R.  Co.  119  N.  Y.  540,  23 
N.  E.  1054 ;  Whiton  v.  Snyder,  88  N.  Y.  304  ; 
Armitage  v.  Mace,  96  N.  Y.  538. 

At  common  law  a  man  may  make  a  gift  of 
personal  property  to  his  wife.  Cottrell  v. 
Spiess,  23  Mo.  App.  35. 

A  gift  of  personal  property  by  a  man  to  his 
wife  will  be  upheld  without  the  aid  of  the  mar- 
ried woman's  acts.  Kelly  v.  Campbell,  1  Keyes, 
30. 

A  man  may  transfer  a  bank  account  to  his 
wife  by  gift.  Re  Holmes,  79  App.  Div.  2G4, 
79  N.  Y.  Supp.  592,  Affirmed  in  176  N.  Y.  603, 
68  N.  E.  1118. 

A  conveyance  of  personal  property  directly 
to  the  wife  Is  binding  upon  the  grantor.  De 
Garca  v.  Galvan,  55  Tex.  53. 

In  McWIllIams  v.  Ramsay,  23  Ala.  813,  It  is 
said  that  gifts  of  pei-sonalty  by  a  man  to  his 
wife  are  supported  upon  the  presumption  that 
he  Intended  it  to  be  for  her  separate  use. 

The  wife  may  take  title  to  a  chattel  hy  gift 
from  her  husband.  Armitage  v.  Mace,  16 
Jones  &  S.  108. 

Although  a  deed  of  slaves  by  a  man  to  his 
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wife  will  not  vest  title  in  her,  it  amounts  to  a 
declaration  of  trust  in  her  favor.  Huntly  v. 
Huntly,  43  N.  C.  (8  Ired.  Eq.)  250. 

A  direct  conveyance  of  slaves  by  a  man  to 
his  wife  in  consideration  of  ner  relinquishment 
of  dower  will  vest  the  property  in  her  to  her 
separate  use  without  words  to  that  effect. 
Powell  V.  Powell,  9  Humph.  480.  The  court 
says,  when  the  husband  himself  sells  and  con- 
veys proi>erty  to  his  wife  for  a  valuable  con- 
sideration paid  him  out  of  her  separate  es- 
tate, there  can  be  no  intendment  in  favor  of 
his  rights  to  the  property  thus  conveyed,  and 
it  is  absurd  to  talk  about  such  conveyance  be- 
ing against  his  common  right,  for  it  is  Im- 
possible to  hold  with  regard  to  intention  that 
a  sale  of  property  to  a  wife  by  the  husband  for 
a  valuable  consideration  to  him  out  of  her  own 
private  estate  can  have  any  other  design  than 
the  separate  use  and  benefit  of  the  wife.  The 
husband  parts  from  his  interest  by  his  convey- 
ance, and,  If  the  operation  of  the  conveyance 
be  to  vest  the  property  In  the  wife  for  his  use 
and  benefit,  and  he  be  immediately  remitted  to 
all  his  ori|,Inal  rights,  then  is  the  whole  trans- 
action a  farce,  and  the  law,  in  permitting  such 
contracts,  has  placed  itself  in  a  very  ridiculous 
position. 

And  the  rule  recognizing  the  validity  of  the 
transfer  has  been  extended  to  uphold  gifts  of 
notes  and  bonds,  and  to  enforce  notes  executed 
by  the  husband  in  favor  of  the  wife. 

In  Re  Murray,  9  Ont.  App.  Rep.  374,  Revers- 
ing 29  Grant,  Ch.  (U.  C.)  443,  a  gift  by  a 
man  to  his  wife  of  promissory  notes  was  upheld. 

A  note  representing  a  portion  of  the  proceeds 
of  homestead  real  estate  may  be  made  the 
separate  property  of  the  wife  by  the  consent 
of  the  husband.  Ogden  v.  Glddings,  15  Tex. 
485. 

A  gift  of  a  note  by  a  man  to  his  wife  may  be 
effected  by  directing  the  note  to  be  made  pay- 
able to  her,  and  delivering  it  into  her  posses- 
sion.    Reed  v.  Reed,  52  N.  Y.  651. 

A  note  executed  by  a  man  to  his  wife  in  con- 
sideration of  money  belonging  to  her  separate 
estate  is  enforceable  against  his  estate.  Hall 
V.  Hall,  52  Tex.  294,  86  Am.  Rep.  725. 

Equity  win  enforce  a  note  executed  by  a  man 
to  his  wife  during  coverture  on  consideration 
of  hef  moneys  received  or  collected  by  him. 
McC&mpbell  v.  McCampbell,  2  Lea,  664,  31  Am. 
Rep.  623. 

But  in  Fourth  Ecclesiastical  Soc  v.  Mather, 
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of  personal  and  conveyances  of  real  prop- 
erty by  strangers  to  married  women  in  or- 
der to  create  such  an  estate;  and  that  the 
conveyance  made  to  E.  B.  Le  Master  vests 
in  him  a  valid  title,  free  from  any  and  all 
claims  of  her  husband.  It  has  long  been 
the  established  rule  in  this  state  that  trans- 
fers of  personal  property,  made  by  a  hus- 
band to  his  wife  without  words  to  that  ef- 
fect, by  implication  and  as  a  matter  of 
law  vests  in  the  wife  a  technical  separate 
estate  in  the  thing  transferred;  but  we 
have  no  reported  case  involving  a  convey- 
ance of  real  estate  in  which  the  doctrine 
has  been  invoked.  We,  however,  can  see 
no  reason  why  a  distinction  should  be  made 
in  this  respect  between  transfers  of  person- 
al property  and  conveyances  of  real  estate. 


The  reasons  •^iven  in  support  of  the  rule 
as  applied  to  personal  property,  the  chief 
of  which  is  that  the  transfer  is  without 
beneficial  effect,  and  abortive,  unless  a  sep- 
arate estate  is  vested,  apply  with  equal 
force  to  conveyances  of  lands.  This  fully 
appears  from  a  review  of  our  cases  involv- 
ing sales  and  gifts  of  personal  property  by 
husbands  to  their  wives.  The  earliest  of 
these  cases  is  that  of  Powell  v,  Powell,  9 
Humph.  486,  where  a  sale  of  four  slaves, 
made  by  Robt.  Powell  to  his  wife,  Mary  L. 
Powell,  for  a  valuable  consideration,  was  in 
issue.  Judge  Turley,  for  the  court,  in  this 
case  says:  "We  have  seen  that  though,  by 
the  common  law,  a  married  woman  could 
not  have  and  hold  property  to  her  separate 
use,  yet  equity  has  so  far  qualified  this  as 


15  Conn.  587,  it  was  held  that  during  cover- 
ture no  agreement  could  be  made  between  hus- 
band and  wife  which  In  legal  effect  would  trans- 
fer to  the  wife  the  title  to  a  note  representing 
the  proceeds  of  her  real  estate. 

And  in  Ola^s  v.  Burt,  8  Ont.  Rep.  391,  it 
was  held  that  a  bond  given  by  a  man  to  his  wife 
for  the  payment  of  money  to  her  by  his  execu- 
tors cannot  be  upheld  in  law  or  in  equity,  since, 
being  an  imperfect  gift,  it  cannot  be  beneficially 
enforced,  and  it  cannot  be  regarded  as  a  dec- 
laration of  trust. 

A  woman  clulming  personal  property  as  a 
gift  from  her  husband  must  establish  a  clear 
and  satisfactory  case.  Walter  v.  Hodge,  2 
Swanst  98,  Wils.  Ch.  445. 

And  in  Finch  v.  Pinch,  L.  R.  23  Ch.  Div. 
267,  it  was  held  that  a  claim  to  chattels  cannot 
be  maintained  on  the  unsupported  testimony 
of  the  claimant. 

So  in  Moore  v.  Moore,  L.  R.  18  Bq.  474,  an 
attempted  gift  of  stock  failed  because  of  failure 
to  have  a  transfer  made  on  the  books. 

II.  In  equity. 
a.  Conveyances   upheld. 

As  noticed  in  the  preceding  subdivision, 
courts  of  equity  at  an  early  date  began  to  ig- 
nore the  unity  of  husband  and  wife,  and  to  sup- 
port gifts  of  personal  property  from  husband 
to  wife  if  the  circumstances  were  such  as  to 
call  for  equitable  intervention.  So  that  in 
Walter  v.  Hodge,  2  Swanst.  97,  Wils.  Ch.  445, 
It  is  stated  that  in  equity  exceptions  are  intro- 
duced to  the  rule  that  a  man  cannot  give  prop- 
erty to  his  wife,  such  as  cases  of  paraphernalia, 
trinkets,  or  savings  of  pin  money. 

There  are  species  of  allowance  to  the  wife  by 
the  husband  which  may  be  classed  under  the 
head  of  pin  money.  It  Is  where  he  permits  the 
wife  to  have  and  make  of  certain  articles  of  his 
property,  either  for  her  own  use,  or  In  consid- 
eration of  her  supplying  the  family  with  partic- 
ular kinds  of  necessaries,  or  when  he  makes 
to  her  a  yearly  allowance  for  keeping  his  house. 
The  profits  in  the  first  case  and  the  savings  in 
the  other  will.  In  equity,  be  considered  as  the 
wife's  separate  estate.  Kee  v.  Yasser,  37  N.  C. 
(2  Ired.  Eq.)  553. 

But  the  exception  to  the  rule  was  not  Irng 
limited  to  the  matters  mentioned  in  that  cabe, 
and  equity  extended  its  power  over  all  kinds  of 
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conveyances,  both  of  real  and  personal  estate. 
McKenzle  v.  Ohio  River  R.  Co.  27  W.  Va.  306 ; 
Ea  parte  Wells,  3  Desauss.  Eq.  158 ;  Williams  v. 
Avery,  38  Ala.  115 ;  Pennsylvania  Salt  Mfg.  Co. 
V.  Neel,  54  Pa.  9 ;  Thompson  v.  Allen,  103  Pa. 
44,  49  Am.  Rep.  110;  Reagle  v.  Reagle,  179 
Pa.  89,  36  Atl.  191 ;  Humphrey  v.  Spencer,  36 
W.  Va.  11,  14  8.  B.  410 ;  Cosner  v.  McCrum,  40 
W.  Va.  339,  21  S.  B.  739 ;  Putnam  v.  Bicknell, 
Id  Wis.  334;  Hannan  v.  Oxley,  23  Wis.  519; 
Wheeler  &  W.  Mfg.  Co.  v.  Monahan.  63  Wis. 
198,  23  N.  W.  127  ;  Albright  v.  Albright,  70  Wis. 
528,  36  N.  W.  254 ;  Herr*s  Appeal,  6  Law  Rep. 
408. 

A  gift  of  a  note  by  a  husband  to  his  wife  may 
be  rendered  effective  in  equity.  Wood  v.  Ward- 
en, 20  Ohio,  518. 

Equity  will  sustain  gifts  of  slaves  though 
no  trustee  Is  named.  Eddins  v.  Buck,  23  Ark. 
507. 

And  a  deed  from  husband  to  wife  is  not  void 
if  good  in  equity.     Bedell's  Appeal,  87  Pa.  510. 

In  Barron  v.  Barron,  24  Vt.  375,  It  is  said 
that  courts  of  equity  have  for  more  than  a  cen- 
tury disregarded  the  rule  that  conveyances  by 
a  man  to  his  wife  were  void,  and  for  many 
purposes  treat  husband  and  wife  as  distinct 
parties  capable  of  contracting  with  each  other 
and  of  having  separate  estates.  And  as  a 
general  rule  whenever  the  contract  would  be 
good  at  law  when  made  with  trustees  for  the 
wife  that  contract  will  be  sustained  In  equity 
when  made  with  each  other  without  the  aid  of 
a  trustee. 

Equity,  which  looks  more  to  the  substance 
than  to  the  form,  holds  that  a  conveyance  di- 
rectly from  the  husband  to  the  wife,  If  fair  and 
free  from  signs  of  fraud,  is  Just  as  valid  as  if 
the  conveyance  had  been  made  to  a  trustee  for 
the  benefit  of  the  wife.  Sayers  v.  Wall,  26 
Oratt.  873,  21  Am.  Rep.  303. 

Equity  may  sustain  a  conveyance  by  a  man 
to  his  wife  of  real  estate  for  her  suitable  main- 
tenance. Shepard  v.  Shepard,  7  Johns.  Ch.  57, 
11  Am.  Dec.  390;  Strong  v.  Skinner,  4  Barb. 
552 ;  Simmons  v.  McElwaIn,  26  Barb.  419. 

Equity  will  sustain  a  conveyance  from  a  man 
to  his  wife  when  a  proper  case  is  made  out. 
Fritz  V.  Fritz,  23  Ind.  388. 

Equity  will  uphold  a  deed  If  supported  by 
adequate  considerations.  Brown  v.  Brown, 
79  Hun,  44,  29  N.  Y.  Supp.  652. 

In  Garlick  v.  Strong,  3  Paige,  440,  It  ts 
said  that  It  Is  well  settled  that  a  postnuptial 
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made  the  conveyance  to  the  wife,  in  nrhich 
case  the  transaction,  from  its  very  nature, 
would  confer  a  separate  estate,  without 
express  words." 

In  Tempieton  v.  Brown,  86  Tenn.  55,  5  S. 
W.  441,  the  court  says:  "The  intention  to 
create  a  separate  estate  must  clearly  ap- 
pear either  by  express  terms  or  by  neces- 
sary implication;  otherwise  the  marital 
rights  of  the  husband  will  attach.  When 
the  gift  is  from  a  stranger,  the  intention 
must  usually  appear  from  the  express  lan- 
guage of  the  donor  in  terms  creating  such 
an  estate;  otherwise  the  rights  of  the  hus- 
band will  not  be  excluded.  But  where  the 
gift  is  from  the  husband,  the  intention  to 
exclude  himself  is  inferred  from  the  cir- 
cumstances of  the  ca^e  and  the  situation  of 


to  the  husband,  and  therefore  not  supported  by 
the  same  equitable  considerations. 

No  intention  on  the  part  of  the  wife  to  cir- 
cumvent or  defraud  her  husband  must  appear. 

If  the  wife  secures  the  title  to  property  by 
fraud,  with  the  intention  of  procuring  a  separa- 
tion, it  will  be  restored  to  the  husband.  Mel- 
drum  V.  Meldrum,  15  Colo.  478,  11  L.  R.  A.  65, 
24  Fac.  1083. 

A  deed  of  property  secured  by  the  wife  upon 
separating  from  her  husband  in  contemplation 
of  entering  into  an  illicit  relation  with  another 
will  be  set  aside  in  equity.  Evans  v.  Carrlng- 
ton,  2  De  O.  F.  &  J.  481. 

A  wife  will  he  compelled  to  reconvey  to  her 
husband  land  transferred  to  her  upon  her  rep- 
resentation that  upon  his  death  she  will  be  left 
without  support,  where  immediately  after  ob- 
taining the  title  she  abandons  him.  Dickerson 
T.  Dickerson,  24  Neb.  530,  8  Am.  St.  Rep.  213, 
39  N.  W.  429.  The  court  places  this  ruling  up- 
on the  ground  that  a  person  who,  by  means  of 
confldential  relatious  between  the  parties,  by 
deceit  and  imposition,  obtains  property  of  an- 
other, will  be  compelled  in  a  proper  case  by  a 
court  of  equity  to  restore  the  same  to  the  per- 
son injured. 

If  a  wife  who  has  been  guilty  of  adultery 
obtains  a  conveyance  from  the  husband,  who  re- 
mains Ignorant  of  that  fact,  the  conveyance 
may  be  set  aside  at  his  request  Evans  v. 
Evans,  118  Ga.  890,  98  Am.  St.  Rep.  180,  45 
S.  E.  612. 

That  the  conveyance  was  procured  by  threats 
of  abandonment  does  not  constitute  a  ground 
for  cancelation.    Orove  v.  Jaeger,  60  111.  249. 

The  mere  facts  that  a  woman  importuned 
her  husband  to  convey  real  estate  to  her  upon 
the  suggestion  that  they  would  enjoy  It  as  a 
home,  and  that  subsequently,  upon  difficulty 
arising  between  them,  she  expelled  him  from 
the  premises,  do  not  show  such  fraud  as  will 
require  the  setting  aside  of  the  conveyance. 
Flnlayson  v.  Finlayson,  17  Or.  347,  3  L.  R.  A. 
801.  II  Am.  St.  Rep.  836,  21  Pac.  57. 

A  deed  to  the  wife  of  merely  her  dower  In- 
terest in  the  husband's  lands  will  not  be  set 
aside  on  the  ground  that  she  had  a  husband  liv- 
ing at  the  time  of  her  marriage  to  the  grantor, 
if  at  the  time  of  the  conveyance  he  knew  of  that 
fact  so  that  no  fraud  was  committed  on  him. 
Chew  V.  Chew,  38  Iowa,  405. 

Equity  will  not  aid  a  wife  who  has  been 
unfaithful  to  her  marriage  vows  to  enforce  a 
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the  parties,  without  ihe  use  of  the  express 
words  that  would  be  required  where  a  third 
person  is  the  donor;"  citing  1  Bishop,  Mar- 
ried Women,  §  119;  Story,  Eq.  Jur.  §  1373; 
Perry,  Tr.  639. 

In  Carpenter  v.  Franklin,  89  Tenn.  142, 
14  S.  W.  484,  it  is  said:  "An  agreement 
that  the  gift  of  the  husband  to  the  wife 
shall  be  to  her  separate  use  arises  from  the 
very  necessity  of  the  case,  else  the  gift 
would  be  ineffectual.  A  gift  to  the  wife 
of  her  own  earnings,  either  from  her  labor 
as  for  sewing,  or  from  the  profits  of  her 
boarders,  or  of  her  savings  from  money  fur- 
nished her  for  her  own  personal  expenses  or 
her  household  expenses,  may  be  made  out 
by  circumstances,  and,  when  so  made  out, 
is  as  effectual  as  if  proved  by  express  con- 


deed  to  her  from  her  husband  where  no  con- 
sideration is  shown  other  than  a  desire  to 
furnish  her  with  support.  Miller  v.  Miller,  17 
Or.  423,  21  Pac.  938. 

Some  cases  have  held  that  the  conveyance 
must  be  supported  by  a  consideration. 

A  deed  without  consideration,  conveying  real 
estate  from  a  man  directly  to  his  wife,  is  void 
both  at  law  and  in  equity.  Fowler  v.  Trebeln, 
16  Ohio  St.  493,  91  Am.  Dec.  95.  The  court 
says  the  conveyance  which  the  grantor  at- 
tempted to  execute  directly  to  his  wife  was  in 
law  an  utter  nullity.  The  legal  title  remained 
in  him  as  fully  after  its  execution  as  before. 
The  relation  of  the  parties  inter  ae  rendered 
him  incompetent  to  convey  the  legal  title  to 
real  estate  from  the  one  to  the  other.  Such 
a  conveyance  from  the  husband  to  the  wife,  and 
founded  upon  a  sufficient  consideration,  might 
be  upheld  in  equity.  But  in  this  case  the  deed 
had  been  found  to  be  without  consideration. 
Even  as  between  the  parties,  then,  this  in- 
strument purporting  to  be  a  conveyance  was 
simply  void  both  at  law  and  in  equity. 

Equity  will  not  specifically  enforce  against 
himself  an  agreement  by  a  man  to  make  a  set- 
tlement on  his  wife  which  is  not  founded  on  an 
adequate  consideration.  Andrews  v.  Andrews, 
28  Ala.  432. 

Where  the  deed  is  intended  as  a  mere  gift 
It  is  wholly  invalid,  even  in  equity,  since  equity 
will  not  complete  an  unexecuted  gift  which, 
being  unsupported  by  a  consideration,  is  devoid 
of  equity.  But  it  is  a  sufficient  consideration 
that  the  gift  was  in  the  nature  of  a  settlement, 
and  was  intended  to  be  a  reasonable  provision 
for  the  support  of  the  wife.  Crooks  v.  Crooks, 
34  Ohio  St.  610. 

It  will  be  noticed  that  in  the  last-cited  case 
It  is  intimated  that  a  desire  to  provide  for  the 
maintenance  of  the  wife  is  a  sufficient  con- 
sideration. That  being  so,  the  instances  would 
be  few  when  a  consideration  could  not  he 
shown,  so  that  the  rule  requiring  a  con- 
sideration is  more  theoretical  than  practical. 
The  considerations  which  will  move  the  court 
to  aid  the  wife  have  been  summed  up  as 
follows : 

Although  void  at  law,  a  conveyance  by  a  man 
to  his  wife  will  be  upheld  in  equity,  first,  when 
the  consideration  of  the  transfer  is  a  separate 
interest  of  the  wife,  yielded  up  by  her  for  the 
husband's  benefit,  or  that  of  the  family,  or 
which    had   been   appropriated   by   him   to   his 
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tract.  Especially  does  the  implication  of 
a  gift  to  her  sole  and  separate  use  arise 
where,  as  in  this  case,  the  wife,  with  the 
assent  of  the  husband,  loaned  out  such  earn- 
ings and  savings  in  her  own  name,  .  .  . 
taking  title  to  herself." 

In  Snodgrass  v.  Hyder,  96  Tenn.  575,  32 
S.  W.  764,  the  court  again  holds  as  follows : 
*'A  direct  gift  bv  the  husband  to  the  wife, 
during  coverture,  of  money  or  other  person- 
alty, creates,  by  necessary  implication,  a 
separate  estate  in  the  wife,  .  .  .  and 
likewise  a  gift  of  earnings  or  savings  may 
be  shown  by  circumstances,  and,  when  so 
shown,  is  as  effectual  as  if  proved  by  ex- 
press contract;"  citing  Pom.  Eq.  Jur.  § 
1100.  It  seems  to  be  taken  for  granted  by 
the  court  in  these  and  all  other  cases  that 


the  rule  is  the  same  in  relation  to  both  per- 
sonal and  real  estate. 

Some  stress  in  the  earlier  cases  appears 
to  be  laid  upon  the  fact  that  a  valuable 
consideration  was  paid  by  the  wife  to  the 
husband,  but  in  the  later  ones  the  doctrine 
is  applied  without  question  to  gifts  from 
the  husband.  This  conveyance,  however, 
was  made  in  consideration  of  marriage, 
which  is  a  valuable  consideration,  and  held 
to  be  sufficient  to  support  a  settlement  by 
the  husband  upon  his  wife  by  all  the  au- 
thorities. Nelson  v.  Trigg,  2  Tenn.  Cas. 
646 ;  Spurlock  v.  Brawny  91  Tenn.  241,  257, 
18  S.  W.  868. 

While,  as  stated,  this  doctrine  has  not 
been  heretofore  applied  in  this  state  in  any 
reported  case  to  a  conveyance  of  real  estate 


uses.  SecoDd,  where  he  Is  in  a  situation  to 
make  a  gift  to  his  wife,  and  distinctly  sepa- 
rates the  property  from  the  mass  of  his  prop- 
erty, and  sets  It  apart  to  the  separate,  sole,  and 
ezclnstve  use  of  the  wife.  Sims  v.  Rickets, 
85  Ind.  .181,  9  Am.  Rep.  679. 

A  man  may  make  a  gift  to  his  wife  without 
the  Intervention  of  a  trustee,  and  equity 
will  hold  it  good  If  it  be  no  more  than  a  rea- 
sonable provision  for  her,  be  proportioned  to 
his  circumstances,  and  not  hurtful  to  his  cred- 
itors. The  deed  will  not  be  upheld  If  It  Is  for 
all  the  husband's  property.  A  conveyance 
which  denudes  a  husband  of  all,  or  the  greater 
part,  of  his  property  is  much  more  than  a  rea- 
sonable provision  for  the  wife;  for,  In  con- 
slderlDg  what  is  and  what  is  not  a  reasonable 
provision,  the  circumstances  of  the  husband 
are  to  be  regarded  as  probable  necessities  as 
well  as  debts.      Coates  v.  Gerlach,  44  Pa.  43. 

A  conveyance  of  real  estate  by  a  man  to  his 
wife  will  be  upheld  in  equity  if  made  upon  good 
or  meritorious  considerations,  and  it  Is  free 
from  imposition  or  fraud.  Waterman  v.  Hlg- 
glns,  28  Fla.  660,  10  So.  97. 

It  would  seem  that  relief  must  be  applied  for 
in  due  season. 

In  Stolt  V.  Ayloff,  Rep.  in  Ch.  60,  a  suit  was 
brought  to  enforce  a  promise  by  a  man  to  pay 
money  to  his  wife,  but  the  couirt,  for  the  rea- 
son that  the  debt  was  sixteen  years  old,  and 
the  promise  entirely  void  at  law,  refused  to 
interfere. 

The. English  court  has  had  some  difficulty  in 
carrying  the  doctrine  which  upheld  the  gift 
to  the  extent  that  it  has  been  carried  In  this 
country  because  of  the  theory  upon  which  it  has 
attempted  to  work  it  out.  As  has  been  seen,  gifts 
of  paraphernalia  and  pin  money  were  held 
valfd,  but,  when  the  question  was  reached  as 
to  the  validity  of  larger  gifts,  the  attempt  was 
made  to  solve  it  upon  the  theory  that  the 
husband  must  have  actually  devested  himself 
of  the  title,  as  stated  in  the  cases  cited  in  the 
early  part  of  this  subdivision,  or  upon  the 
equitable  doctrine  that  the  gift  must  be  re- 
garded as  creating  a  trust.  The  rules  govern- 
ing such  trusts  had  been  established  in  other 
classes  of  cases. 

In  Kekewich  v.  Manning,  1  De  6.  M.  &  G. 
176,  the  question  was  merely  what  was  suffi- 
cient to  make  a  perfect  gift,  the  court  saying 
a  distinction  exists  between  the  cases  depend- 
ing upon  the  answer  to  the  question  whether 
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a  gift,  or  a  promised  or  intended  gift,  was  in 
truth  a  perfected  act  or  completed  gift,  resting 
neither  in  promise  merely,  nor  merely  in  unr 
fulfilled  Intention,  or  was  incomplete,  was  im- 
perfect, and  rested  merely  in  promise  or  un- 
fulfilled intention. 

In  Richards  v.  Delbrldge,  L.  R.  18  Eq. 
11,  a  man  made  a  deed  conveying  his  stock  in 
trade  and  othei  property  to  his  grandson,  and 
delivered  It  Into  the  keeping  of  the  latter's 
mother.  The  court  held  it  to  be  without  effect. 
The  court  applied  the  rule  that  the  one  thing 
necessary  to  give  validity  to  a  declaration  of 
trust  is  that  the  donor  shall  have  absolutely 
parted  with  that  interest  which  had  been  his, 
— shall  have  effectually  changed  his  right  In 
that  respect,  and  put  the  property  out  of  his 
power,  at  least,  in  the  way  of  interest.  The 
court  says  a  man  may  transfer  his  property 
without  valuable  consideration  In  one  of  two 
ways ;  he  may  either  do  such  acts  as  amount  in 
law  to  a  conveyance  or  assignment  of  the 
property,  and  thus  completely  devest  himself 
of  the  legal  ownership  and  vest  it  in  the  donee ; 
or  he  may,  by  one  or  other  of  the  modes  rec- 
ognized as  amounting  to  a  valid  declaration  of 
trust,  constitute  himself  a  trustee.  For  a 
man  to  make  himself  a  trustee  there  must  be 
an  expression  of  intention  to  become  a  trustee, 
whereas  words  of  present  gift  show  an  Inten- 
tion to  give  over  property  to  another,  and  not 
retain  It  In  the  donor's  hands  for  any  purpose. 

In  Milroy  v.  Lord,  4  De  6.  F.  &  J.  264,  the 
beneficiary  was  a  niece  of  the  settler,  and  the 
settlement  was  Imperfect  because  of  failure 
to  transfer  the  shares  of  stock,  which  was  the 
subject-matter  of  the  settlement,  npon  the 
books  of  the  coi'poration.  The  transaction -was 
not  founded  upon  a  valuable  consideration,  but 
was  merely  gratuitous  and  voluntary,  and  the 
oonrt  hold  that  equity  would  not  enforce  the  at- 
tempted settlement  specifically  against  the  ex- 
ecutor of  the  settler. 

When  the  question  of  the  effect  of  an  at- 
tempted gift  from  husband  to  wife  came  before 
the  court  the  principles  announced  in  these 
cases  were  applied. 

By  such  application  a  letter  purporting  to 
give  personal  property  forming  part  of  the 
household  furniture  to  the  wife  as  her  separate 
estate  was  held  not  sufficient  to  constitute  the 
husband  a  trustee  for  her  benefit.  Re  Breton. 
L.  R.  17  Ch.  Div.  416.  The  vice  chancellor  says 
that  he  is  unable  to  support  the  gift  as  a  trust 
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made  by  a  husband  to  his  wife,  it  has  been 
by  the  courts  of  last  resort  in  a  number  of 
other  states,  and  an  examination  of  the 
opinions  of  those  courts  will  show  that  the 
same  reasons  advanced  in  our  cases  for  the 
creation  of  a  separate  estate  in  transfers  of 
personalty  are  there  given  to  support  the 
application  of  the  rule  to  conveyances  of 
land.  The  case  of  McMillan  v.  Peacock,  57 
Ala.  127,  is  very  much  in  point.  In  the 
opinion,  Chief  Justice  Brickell  speaking  for 
the  court,  it  is  said:  **To  the  creation  of 
the  equitable  separate  estate  no  particular 
form  of  words,  no  technical  expressions,  are 
necessary.  A  clear,  unequivocal,  intention 
to  exclude  all  marital  rights  of  the  husband 
to  secure  to  the  wife  the  separate,  exclusive 
enjoyment  of  the  estate,  manifested  by  the 


terms  or  legal  operation  of  the  instrument 
creating  it,  is  sufficient.  If  the  grant  or 
conveyance  is  made  by  a  stranger,  the  in- 
tent to  exclude  all  right  of  the  husband, 
and  to  vest  in  the  wife  the  entire,  exclusive 
interest,  must  be  expressed  in  clear  terms. 
It  cannot  rest  on  conjecture  or  implication. 
.  .  .  A  conveyance  by  the  husband  to  a 
trustee  for  the  use  of  the  wife  is,  necessa- 
rily, for  the  separate,  exclusive  use  of  the 
wife;  otherwise  it  would  be  vain  and  in- 
operative. .  .  .  A  gift  or  conveyance 
made  by  the  husband  directly  to  the  wife, 
during  coverture,  at  common  law  is  void,  as 
are  all  contracts  made  between  husband  and 
wife.  Courts  of  equity  have  long  been  ac- 
customed to  support  and  maintain  such  gifts 
and  conveyances,  when  they  are  not  f  raudu- 


declared  by  the  husband  In  favor  of  the  wife. 
"I  am  very  sorry  for  it  because  it  is  a  mon- 
Btrous  state  of  the  law  which  prevents  effect 
being  given  to  such  a  gift."  He  treats  an  at- 
tempted gift  to  a  wife  or  to  a  stranger  as  the 
same,  and  says  it  is  manifest  from  the  trans- 
action, taken  by  itself,  that  the  alleged  donor 
was  mistaken  as  regards  the  proper  and  legal 
method  of  effecting  what  he  intended  to  do. 
And  that,  In  order  to  cause  equity  to  afford  its 
aid,  there  must  be  either  a  transfer  of  the 
property  or  a  declaration  of  trust;  following 
Mllroy  V.  Lord,  4  De  G.  F.  &  J.  264,  and  re- 
fusing to  follow  Fox  VI  Hawks,  L.  B.  13  Ch. 
Div.  822. 

So,  in  Hayes  v.  Alliance  British  &  F.  Life  ft 
Fire  Assur.  Co.  Ir.  L.  R.  8  C.  L.  149.  it 
was  held  that  a  deed  poll  was  not  sufDcient  to 
transfer  a  life  insurance  policy  from  a  man  to 
his  wife.  The  court  said  it  was  admitted  that 
the  deed  could  not  operate  as  an  assignment, 
being  made  to  the  wife;  but  It  was  strongly 
urged  that  it  amounted  to  a  declaration  of  trust 
in  favor  of  the  wife.  But  the  court  held  that 
the  rule  laid  down  in  Mllroy  v.  Lord,  4  De 
Q.  F.  ft  J.  264,  and  Richards  v.  Delbridge,  L. 
B.  18  Eq.  11,  was  fatal  to  the  contention  of 
the  claimant.  The  intention  was  to  assign 
and  transfer.  There  was  no  mention  of  a  trust, 
and  the  rule  was  that,  if  a  settlement  was 
intended  by  one  of  the  two  possible  modes, — 
that  la,  by  present  gift, — the  court  would  not 
give  it  effect  by  applying  the  other, — that  is, 
bold  the  settler  to  be  a  trustee. 

c.  Neoe88iiy   of   trustee. 

Before  the  possibility  of  making  a  con- 
veyance directly  to  the  wife  had  been  recog- 
nized that  result  had  been  accomplished  by 
conveying  the  property  to  a  trustee  for  her 
benefit.  After  equity  began  to  uphold  con- 
veyances directly  from  husband  to  wife,  the 
Intervention  of  a  trustee  was  no  longer  nec- 
essary. 

'As  a  general  rule  whenever  a  contract  would 
be  good  at  law  if  made  with  trustees  for  the 
wife  that  contract  will  be  sustained  In  equity, 
though  made  by  the  husband  and  wife,  without 
the  intervention  of  trustees.  Maraman  v. 
Maraman,  4   Met.    (Ky.)   84. 

A  wife  may  acquire  a  separate  property  in 
equity  by  agreement  with  her  husband  with- 
out the  intervention  of  trustees.  McKennan 
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V.  Phillips,  6  Whart.  571,  87  Am.  Dec  438; 
Fisher  v.  Filbert,  6  Pa.  61 ;  Furrow  v.  Athey, 
21  Neb.  671,  59  Am.  Rep.  867,  33  N.  W.  208 ; 
Story  V.  Marshall,  24  Tex.  305,  76  Am.  Dec. 
106:  Richardson  v.  Hutchlns,  68  Tex.  87.  3 
S.  W.  276;  Evans  v.  Opperman,  76  Tex.  209, 
13  S.  W.  812. 

The  intervention  of  a  trustee  is  not  necessary 
to  validate  a  voluntary  settlement  by  a  man 
upon  his  wife.  White  v.  Bettis,  9  Heisk.  645 ; 
Powell  V.  Powell,  9  Humph.  480. 

In  Jones  v.  Clifton,  101  U.  8.  225,  25  L.  ed. 
908,  which  was  an  action  by  an  assignee  in 
bankruptcy  to  set  aside  conveyances  by  the 
debtor  to  his  wife,  the  court  says  the  in- 
tervention of  trustees  in  order  that  the  prop- 
erty conveyed  may  be  held  to  her  separate  es- 
tate beyond  the  control  or  interference  of  her 
husband  is  no  longer  required. 

This  Is  especially  true  under  the  statutes 
which  have  been  passed  for  the  benefit  of  mar- 
ried women. 

Under  the  married  woman's  acts  a  man  may 
grant  to  his  wife  the  legal  title  to  real  estate 
without  the  necessity  of  a  trustee.  Blake  v. 
Blake,  7  Iowa,  46. 

Under  the  Iowa  statutes  the  wife  can  take 
title  to  real  estate  by  gift  or  grant  from  the 
husband  without  the  necessity  of  a  trustee. 
Hoffman  v.  Stl|;ers,  28  Iowa,  808. 

In  Barker  v.  Koneman,  18  Cal.  9,  it  is  stat- 
ed that  under  the  California  statutes  a  man 
could  convey  his  property  as  a  gift  directly 
to  his  wife  without  the  intervention  of  a 
trustee. 

d.  Effect  of  conveyance. 

Since  it  is  only  in  equity  that  the  conveyance 
is  regarded  as  valid,  the  question  arises  as  to 
the  character  of  the  estate  which  Is  conveyed. 
The  logical  answer  is  that,  if  there  is  no  estate 
which  will  be  recognized  by  a  court  of  law,  it 
must  be  an  equitable,  and  not  a  legal,  estate 
which  she  requires. 

While  in  equity  an  absolute  conveyance  of 
property  from  a  man  directly  to  his  wife  is 
sufficient  to  devest  him  of  such  property  and 
vest  it  in  the  wife  (Craig  v.  Chandler,  6  Colo. 
543),  yet  she  secures  an  Interest  in  the  prop- 
erty only  because  equity  intervenes  to  aid  her 
by  holding  the  husband  to  be  a  trustee  for 
her  benefit  or  otherwise.  Therefore,  It  Is  gen- 
erally considered  that  a  conveyance  of  lands 


1903. 


Babnum  v.  Le  Master. 


363 


lent,  as  to  creditors."  The  necessity  for  cre- 
ating in  ''the  wife  a  separate  estate,  vesting 
in  her  the  entire,  exclusive  interest  [is  ap- 
parent], since  otherwise  the  transaction, 
which  was  intended  to  have  some  effect,  can 
have  none  in  law  or  equity.  .  .  .  [And, 
further,]  all  that  is  necessary  to  the  cre- 
ation of  an  equitable  separate  estate  is,  as 
we  have  seen,  ...  a  clear,  unequivocal 
manifestation  and  declaration  of  the  in- 
tention to  relinquish  bis  own  rights,  and 
to  clothe  the  wife  with  them;  and  that 
intention  a  coui*t  of  equity  will  carry  into 
effect" 

The  case  of  Helmeiag  v.  Frank,  61  Ala. 
69,  in  which  the  opinion  was  also  delivered 
by  Brickell,  Ch.  J.,  is  to  the  same  effect. 
It   is   there   said:     "We   regard   it   as   the 


settled  law  of  this  state  that  a  gift  by  the 
husband  to  the  wife  of  property,  real  or 
personal,  creates  in  the  wife  an  equitable 
estate.  Property  thus  acquired  by  the  wife 
is  not  within  the  influence  and  operation 
of  the  statutory  or  twnstitutional  provi- 
sions which  create  separate  estates." 

In  the  case  of  Kimbrough  v.  Kimhrough, 
09  Ga.  134,  25  S.  E.  176,  the  supreme  court 
of  Georgia  holds :  "Where  a  husband,  with 
his  own  money,  purchased  and  paid  for  a 
home,  and  deliberately  and  intentionally 
had  the  same  conveyed  to  his  wife,  with 
no  understanding  or  agreement  that  he  was, 
in  any  event,  to  have  an  interest  in  the  title, 
the  transaction  amounted  to  a  gift  from 
the  husband  to  the  wife,  and,  as  between 
them,  the  property  became  absolutely  her 


by  a  man  directly  to  his  wife  i^asses  to  her  only 
an  equitable  estate,  leaving  the  legal  title  in 
him,  which  on  his  death  will  descend  to  his 
heirs.  Powe  v.  McLeod,  76  Ala.  418;  Wash- 
burn V.  Gardner,  76  Ala.  599;  Bush  v.  Heney, 
85  Ala.  606,  5  So.  321;  Sipley  v.  Wass,  49 
N.  J.  Eq.  463,  24  Atl.  233 ;  Vought  v.  Vought, 
60    N.    J.    Eq.    17t,    27   Atl.    489. 

Although  a  man  purchases  real  estate  which 
Is  conveyed  to  him,  with  his  wife's  money,  a 
conveyance  by  him  directly  to  her  will  not 
vest  the  legal  title  in  her.  Crawford  v.  Whit- 
more,  120  Mo.  144,  25  S.  W.  365,  Overruling 
Bangert  v.  Bangert,  13  Mo.  App.  144,  and 
Cooper  V.  Standley,  40  Mo.  App.  138. 

A  conveyance  of  real  estate  by  a  man  to  the 
sole  and  proper  use  and  behoof  of  his  wife  vests 
In  her  merely  an  equitable  estate,  so  that  if 
he  has  curtesy  in  it,  it  is  of  an  equitable  nature, 
and  one  who  levies  upon  and  sells  it  cannot 
enforce  his  rights  by  an  action  at  law.  Car- 
rlngton  v.  Richardson,  79  Ala.  106. 

But  a  conveyance  by  husband  to  wife  vests 
in  her  an  equitable  estate  which  she  may 
charge.  Rabitte  v.  Orr  Bros.  83  Ala.  185,  3  So. 
420 ;  McIIwain  v.  Vaughan,  76  Ala.  489 ;  Sned- 
iker  V.  Boyleston,  83  Ala.  408,  4   So.  33. 

And  a  deed  by  a  man  to  his  wife  may  convey 
the  equitable  estate,  and,  when  the  legal  estate 
is  outstanding  In  a  prior  mortgagee,  such  deed 
may  convey  all  the  remaining  interest  of  the 
grantor.    Jones  v.  McGrath,  15  Out.  Rep.  189. 

Upon  a  subsequent  bearing  of  the  case,  how- 
ever. Judgment  went  against  the  grantor  in 
favor  of  a  purchaser  from  the  wife,  on  the 
ground  that  the  statute  made  a  recital  of  con- 
sideration in  the  deed  conclusive  in  favor  of 
purchasers  without  notice.  The  court,  however, 
intimated  that  the  grant  might  be  supported 
even  by  the  general  rule  governing  conveyances 
from  husband  to  wife.     16  Ont.  Rep.  617. 

III.  Effect  of  statutes. 

a.  In  general. 

After  it  had  become  established  that  an  at- 
tempted conveyance  of  property  was  void  at 
law,  but  might  be  upheld  in  equity,  statutes 
were  passed  enlarging  the  powers  of  married 
women,  and  securing  to  them  greater  control 
over  their  separate  property;  and  the  conten- 
tion was  at  once  made  that  these  statutes  re- 
moved the  barriers  which  had  prevented  the 
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husband  from  conveying  property  to  his  wife. 
The  position  which  the  courts  took  upon  the 
question  depended  largely  upon  the  form  of  the 
statute,  but  the  tendency  seems  to  have  been 
towards  conservatism  and  to  hold  that  the  right 
to  contract  between  themselves  did  not  exist 
unless  expressly  conferred.  Thus  it  has  been 
held  that  a  conveyance  by  a  man  to  his  wife  of 
property  purchased  with  money  in  which  she 
has  an  interest  is  absolutely  void  at  law,  not- 
withstanding the  enactment  of  a  statute  provid- 
ing that  a  married  woman  may  sell  and  convey 
her  real  and  personal  estates  to  the  same  extent 
and  with  like  effect  as  a  mailed  man  may. 
Aultman  v.  Obermeyer,  6  Neb.  260;  Johnson 
V.  Vandervort,  16  Neb.  144,  19  N.  W.  461,  20 
N.  W.  122. 

So  in  Kent  v.  Kent,  20  Ont.  Rep.  445,  Armour, 
Ch.  J.,  said  that  in  his  opinion,  since  the  act  of 
22  Vict.  chap.  34,  an  effectual  conveyance  of  the 
legal  estate  in  land  can  be  made  by  a  husband 
to  his  wife,  but  that,  from  the  construction 
which  had  been  placed  upon  the  act,  his  opin- 
ion could  not  prevail.  And  Street,  J.,  says  that 
the  statute  which  merely  declared  that  the 
wife  might  hold  her  dower  property  did  not 
have  the  effect  of  permitting  the  husband  to 
convey  directly  to  her. 

But  the  form  of  many  of  the  statutes  has 
been  such  as  to  leave  no  question  that  the 
power  to  make  such  conveyances  was  con- 
ferred, t 

Thus  the  Maine  act  of  1847,  chap.  27,  |  2, 
expressly  recognized  the  validity  of  conveyances 
directly  from  husband  to  wife.  Johnson  v. 
StiUings,  36  Me.  427. 

So,  under  the  Maine  statutes,  a  note  given 
by  a  man  to  his  wife  for  borrowed  money  may 
be  enforced  against  him.  Webster  v.  Webster, 
58  Me.   139,  4  Am.   Rep.  253. 

Under  the  Utah  statutes  authorizing  married 
women  to  take  property  by  gift,  purchase,  etc., 
and  to  hold,  manage,  and  transfer  the  same, 
and  to  sue  and  be  sued,  a  man  may  convey 
property  directly  to  his  wife  without  the  inter- 
vention of  a  trustee.  Cereghino  v.  Wagencr, 
4  Utah,  514,  11  Fac.  668. 

By  the  Ontario  statute  (49  Vict.  chap.  20 
I  6),  a  man  can  convey  real  estate  directly  to 
his  wife.  Whitehead  v.  Whitehead,  14  Ont. 
Rep.  621. 

Under  the  statutes  preserving  the  estates 
of  married  women,  the  husband  may  transfer 
directly    to    his    wife    securities    which    form 


304 


Tennessee  Supbeme  Ck)UBT. 


June, 


separate  estate.  Where  the  husband  and 
wife  took  joint  possession  of  the  property 
thus  conveyed,  and  after  they  had  lived  to- 
gether thereon  for  a  time  she  was  forced, 
by  mistreatment  and  cruelty  on  his  part, 
to  leave  the  premises,  and  he  remained  in 
possession,  he  was,  in  law,  her  tenant  at 
sufferance,  and  upon  his  refusing  to  sur- 
render possession  to  her  when  so  demanded 
it  was  her  right  to  sue  out  a  dispossessory 
warrant  for  the  purpose  of  ejecting  him." 
In  the  case  of  Whitten  v.  Whitten,  3 
Cush.  109,  which  was  the  case  where  land 
was  purchased  by  the  husband  with  his 
money,  and  the  title  taken  in  his  wife,  the 
court  says:  "Where  the  husband  himself 
makes  a  gift  or  grant  to  the  wife,  the  in- 
tention to  relinquish  his  own  rights  in  favor 


of  the  wife,  and  thus  to  give  her  a  separate 
property  or  interest,  is  necessarily  and  most 
clearly  and  imequivocally  manifested  and 
declared." 

In  the  case  of  Bayers  v.  Wall,  26  Gratt. 
373,  21  Am.  Rep.  303,  the  court  says:  It 
seems  to  be  well  settled  that  express  words 
are  not  necessary  to  create  a  separate  estate 
in  a  deed  from  the  husband  to  his  wife. 
The  law  attaches  to  absolute  deeds  and 
transfers  a  full  alienation  of  the  entire  in- 
terest of  property,  so  far  as  the  alienation 
is  permitted  by  the  principles  of  law  and 
equity. 

In  Garland  v.  Pamplin,  32  Gratt.  314,  it 
is  held:  *The  general  rule  is  that  a  con- 
veyance by  the  husband  directly  to  his  wife, 
although  void  at  law,  or  to  a  third  person 


part  of  her  separate  estate.  Beard  v.  Dedolpb, 
29  Wis.  136. 

The  English  statute  44  &  45  Vict.  chap.  41, 
f  50,  permitted  a  conveyance  of  real  estate 
by  husband  to  wife.  Whitehead  v.  Whitehead, 
14  Out.  Bep.  621. 

Under  the  South  Carolina  Const! to tioD,  a 
woman  may  acquire  separate  estate  by  gift 
from  her  husband.  State  v.  Pitts,  12  S.  C. 
180,  32  Am.  Rep.  508. 

Under  a  constitutional  provision  creating  a 
separate  estate  in  a  married  woman  with  re- 
spect to  her  property,  free  from  the  debts, 
engagements,  qt  obligations  of  her  husband, 
he  may  convey  real  estate  directly  to  her. 
Walker  v.  Long,  109  N.  C.  510,  14  S.  E. 
299. 

Under  the  married  woman's  acts,  the  wife 
has-  a  right  to  the  rents,  issues,  and  profits  of 
land  conveyed  to  her  by  the  direction  bf  her 
hasband.  Woodward  v.  Woodward,  148  Mo. 
241,  49  S.  W.  1001. 

Under  the  Oregon  statutes,  a  man  may 
convey  property  to  his  wife  as  freely  as  to  a 
stranger,  and  exclude  himself  from  all  interest 
therein.  Jenkins  v.  Hall,  26  Or.  79,  37  Pac. 
62. 

Since  1840  a  man  may,  under  the  Texas  laws, 
make  donations  of  property  directly  to  his  wife 
without  the  intervention  of  a  trustee.  Fitts 
v.  Fitts,  14  Tex.  443;  Reynolds  v.  Lansford, 
16  Tex.  £86. 

Under  a  statute  permitting  a  married  woman 
to  hold  property  and  sue  In  the  same  manner  ns 
if  unmarried,  she  may  maintain  suit  upon 
a  note  given  to  her  by  her  husband  for  a 
valuable  consideration  during  coverture.  Moy 
v.  May,  9  Neb.  16,  31  Am.  Rep.  399,  2  N.  W. 
221. 

At  leost  she  may  after  the  parties  have  been 
divorced.  Webster  v.  Webster,  58  Me.  139, 
4  Am.  Rep.  253. 

Or  against  his  estate.  JjOgan  v.  Hall,  10 
Iowa,  491. 

Under  the  statutes  giving  power  to  a  mar- 
ried woman  to  enjoy,  contract,  sell,  transfer, 
convey,  devise,  ond  bequeath  her  property  In 
the  same  manner  and  with  like  effect  as  if  she 
were  unmarried,  her  husband  may  convey  real 
estate  to  her  by  deed  directly,  without  the 
necessity  of  a  trustee.  Burdeno  v.  Amperse. 
14  Mich.  91,  90  Am.  Dec.  225. 

Under  statutes  permitting  a  married  woman 
to  hold  property  separate  from  her  husband, 
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the  wife  may  take  a  conveyance  of  pei'sonal 
property  directly  from  the  husband.  Going 
V.  Orns,  8  Kan.  85;  Faddls  v.  Woollomes,  10 
Kan.  56. 

A  conveyance  of  real  estate  by  a  man  to 
his  wife  becomes  her  separate  estate,  although 
in  form  a  quitclaim.  If  it  Is  upon  consideration 
of  love  and  affection  so  as'  to  be  in  effect  a 
gift,  under  a  statute  providing  that  property 
received  by  a  married  woman  through  gift 
shall  be  her  separate  estate.  Thrope  v.  Samp- 
son, 84  Fed.  68. 

The  rule  that  a  woman  cannot  take  a  gift 
of  personal  property  from  her  husband  Is  re- 
pealed by  the  amendment  of  a  statute  which 
provided  that  she  might  sue  in  all  matters  re- 
lating to  her  property  which  might  come  to 
her  by  gift  of  any  person  except  her  husband, 
by  omitting  the  words  "except  her  husband.'* 
Rawson  v.  Pennsylvania  R.  Co.  2  Abb.  Pr.  N.  S. 
220.  The  court  says :  **As  a  married  woman 
can  maintain  an  action  in  relation  to  prop- 
erty obtained  from  her  husband,  as  well  as 
from  all  other  persons,  the  denial  of  her  sole 
and  separate  right  to  that  property  as  donee 
would  be  Inconsistent  with  her  right  to  sue 
for  it." 

Under  the  New  York  act  of  1860,  gifts  of 
paraphernalia  from  a  man  to  bis  wife  became 
her  separate  estate  at  law.  Rawson  v.  Pennsyl- 
vania R.  Co.  48  N.  Y.  212,  8  Am.  Rep.  543. 

By  N.  Y.  act  1887,  chap.  537,  a  man  is 
permitted  to  convey  lands  directly  to  his  wife. 
Dlefendorf  v.  Diefendorf,  29  N.  Y.  S.  R.  122, 
8  N.  Y.  Supp.  617. 

A  statute  providing  thot  property  acquired 
by  a  married  woman  by  descent,  devise,  be- 
quest, gift,  or  grant  shall  be  her  sole  and 
separate  estate  includes  property  acquired  by 
gift  from  her  husband.     Barnum  v.  Farthing, 

40  How.  Pr.   25. 

A  conveyance  which  was  valid  by  the  exist- 
ing statute  Is  not  rendered  invalid  by  the  re- 
peal of  the  statute  and  restoration  of  the 
rules  of  the  common  law.    Baygents  v.  Beard, 

41  Miss.  531. 

b.  Exception  of  conveyances  from  husband. 

Some  of  the  statutes  which  created  separate 
estates  of  married  women  contained  a  clause 
excepting  property  acquired  from  the  husband, 
and  the  courts  have  not  been  able  to  agree  as 
to  the  effect  of  this  exception.    Separate  estate 
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for  her  benefit,  is  construed  as  operating 
to  her  separate  use ;  and  the  reason  assigned 
is  that  the  conveyance  otherwise  would  be 
wholly  inoperative." 

A  case  in  point  is  Leake  v.  Benson,  29 
Gratt.  156,  in  which  it  is  held:  "Where 
the  conveyance  is  by  the  husband  to  the 
wife,  ...  as  a  general  rule  it  will  be 
construed  as  operating  to  her  separate  use, 
although  no  such  words  are  used  as  would 
l>e  necessary  to  [create]  a  separate  estate 
in  a  conveyance  by  a  stranger.  .  .  . 
U'he  reason  is  said  to  be  that  otherwise  the 
conveyance  would   be   wholly   inoperative." 

In  Deming  v.  Williums,  26  Conn.  231,  68 
Am.  Dec.  386,  the  court  discusses  this  ques- 
tion, and,  citing  a  large  number  of  authori- 
ties, thus  lays  down  the  rule:     "Undoubt- 


edly the  cases  all  of  them  import  that  the 
wife  is  to  take  to  the  exclusion  of  the  hus- 
band. But  this  is  to  be  inferred  from  the 
fact  that  it  is  a  bona  fide  gift  of  the  hus- 
band to  his  wife.  If  this  is  not  irrevo- 
cably to  her  separate  use  the  transaction 
has  no  meaning,  for  no  one  pretends  that 
a  legal  title  passes  to  her.  We  cannot  be- 
lieve that  the  husband,  in  order  to  be  ir- 
revocably bound,  must  use  language  to  that 
effect,  or  covenant  that  he  will  not  resume 
or  sell  the  thing  he  has  given  to  his  wife. 
W^hen  a  stranger  gives  to  the  wife,  it  is  true 
that  words  of  exclusiveness  are  necessary, 
for  otherwise  the  unity  of  husband  and 
wife  would  carry  to  the  husband  alone  a 
gift  of  personal  property  made  to  the  wife ; 
but  when  the  husband  himself  gives  to  his 


is  usually  regarded  as  being  held  by  a  married 
woman  free  from  the  control  of  her  husband. 
A  claose  in  a  statute  creating  separate  estate 
in  her,  which  excepts  property  acquired  from 
him,  can  have  full  effect  by  being  limited  to 
the  question  of  her  separate  estate  without 
having  any  bearing  upon  the  question  of  his 
right  to  convey  property  to  her  either  at  law 
or  in  equity.  Some  of  the  courts  have  held  that 
this  is  the  full  effect  of  the  statute,  so  that 
the  questioJi  of  the  validity  of  the  statute  was 
left  as  before  the  statute  was  passed. 

A  provision  excepting  property  acquired  from 
the  husband,  in  a  statute  creating  a  wife's 
separate  estate,  does  not  destroy  her  right  to 
acquire  property  from  him  which  will  be  free 
from  his  debts.  Froperty  acquired  under  such 
statutes  Is  statutory  separate  estate,  and  the 
incidents  of  it  are  entirely  different  from  those 
which  attach  to  property  so  settled  as  to  be  her 
separate  estate  in  equity.  O'Doherty  v.  On- 
tario Bank,  32  U.  C.  C  P.  299. 

In  Moore  v.  Somerindyke,  1  Hilt,  199,  it  is 
said  that  the  New  York  acts  creating  the 
separate  estate  of  married  women  expressly 
except  property  coming  to  her  from  the  hus- 
band, and  that  therefore  gifts  from  him  to 
her  were  not  her  separate  property. 

Under  the  Massachusetts  statutes,  a  woman 
cannot  acquire  property  to  be  held  as  her  sole 
and  separate  property  by  gift  from  her  hus- 
band. Though  such  a  gift  may  be  so  far  valid 
as  to  give  the  wife  a  right  to  the  property 
at  the  death  of  the  husband,  as  against  his 
heirs  or  executors,  it  is  invalid  as  to  his 
creditors.  Property  thus  given  remains  the 
property  of  the  husband  during  his  life,  and 
may  be  demanded  by  him.  Spelman  v.  Aid- 
rich,  126  Mass.  113. 

In  case  a  man  makes  a  gift  of  personal  prop- 
erty to  his  wife  the  title  and  possession  re- 
main in  him  during  his  life,  the  possession  of 
the  wife  being,  in  legal  contemplation,  his  pos- 
session, and  he  may  revoke  the  gift  at  any 
time;  but,  in  case  he  does  not  revoke  it  prior 
to  his  death,  she  may  enforce  her  rights 
against  his  representatives.  Marshall  v.  Ja- 
quith,  134  Mass.  138. 

The  mere  fact  that  the  statutes  permit  the 
woman  to  acquire  property  from  anyone  ex- 
cept her  husband  does  not  Invalidate  gifts 
causa  mortis  which  he  makes  to  her.  Whitney 
V.  Wheeler,  116  Mass.  490. 

Under  the  Massachusetts  statute  permitting 
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a  married  woman  to  hold  as  her  separate  estate 
property  which  comes  to  her  from  any  person 
except  her  husband,  personal  property  trans- 
ferred to  her  by  a  third  person  at  the  instance 
of  her  husband  does  not  become  hers  free  from 
his  control.  Towle  v.  Towle,  114  Mass.  167.  The 
court  says,  however,  it  is  true  that,  if  she  had 
survived  him,  and  he  had  done  nothing  to  re- 
duce it  to  possession,  and  it  was  not  needed  for 
his  creditors,  she  could  hold  it  against  his 
legal  representatives.  But  during  his  life  the 
rules  of  the  common  law  apply  to  it,  and 
he  has  the  right  to  reduce  it  to  possession. 

In  Stockwell  v.  Baird,  1  Marv.  (Del.)  420, 
31  Atl.  811,  where  the  question  was  as  to  the 
rights  of  creditors  of  the  husband,  the  court 
held  that,  under  a  statute  providing  that  the 
real  and  personal  property  acquired  by  a  mar- 
ried woman  from  any  person  other  than  her 
husband  should  be  her  sole  and  separate  prop- 
erty, she  could  not  acquire  from  him  property 
to  her  sole  and  separate  use. 

In  Mississippi  it  is  held  that,  under  a  stat- 
ute providing  that  any  married  woman  may 
become  seised  or  possessed  of  any  property  In 
her  own  name  and  her  own  property,  pro- 
vided the  same  does  not  come  from  her  husband 
after  coverture,  a  gift  of  chattels  by  a  man  to 
his  wife  is  void  at  law.  Ratcliffe  v.  Dough- 
erty, 24  Miss.  181. 

But  the  mere  fact  that  the  statute  providing 
for  the  separate  property  of  married  women 
contains  a  clause  to  the  effect  that  she  may 
acquire  property  except  from  her  husband  does 
not  change  the  equity  rule  that  real  estate  con- 
veyed to  her  may  be  preserved  for  her  benefit 
by  that  court.  Warren  v.  Brown,  25  Miss.  66, 
57  Am.   Dec.    191. 

So,  a  lower  New  York  court  has  held  that 
a  statute  giving  a  married  woman  the  power  of 
a  feme  sole  with  reference  to  all  property  de- 
rived from  anyone  but  her  husband  does  not 
destroy  her  equitable  right  to  receive  gifts 
directly  from  him  for  her  support.  Peck  v. 
Brown,  26  How.  Pr.  350. 

But  there  is  an  intimation  to  the  contrary 
in  Little  V.  Willetts,  37  How.  Pr.  493. 

The  Supreme  Court  of  the  United  States  has 
held  that  an  exception  in  the  statute  of  the 
District  of  Columbia,  providing  that  property 
coming  to  her,  except  by  gift  or  conveyance 
from  her  husband,  shall  be  her  separate  estate, 
refers  to  voluntary  gifts  and  conveyances,  and 
does  not  operate  upon  property  conveyed  for  a 
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wife  this  cannot  be  necessary,  and  wo  are 
confident  nc  case  can  be  found  >Thich  up- 
holds such  a  doctrine." 

The  cases  of  Steil  v.  Steel,  36  N.  C. 
(1  Ired.  Eq.)  452;  8ima  t.  Rickets,  35  Ind. 
181,  9  Am.  Rep.  679;  Haines  v.  Haines,  54 
111.  77;  Smith  v.  Seiherling,  36  Fed.  677; 
Maraman  v.  Maraman,  4  Met.  <Ky.)  84; 
Callahan  v.  Houston,  78  Tex.  494,  14  S.  W. 
1027;  Story  v.  Marshall,  24  Tex.  305,  76 
Am.  Dec.  106;  Putnam  v.  BickneU,  18  Wis. 
333, — ^are  in  line  with  those  from  which 
we  have  quoted,  and  fully  sustain  the  view 
we  have  taken  of  the  question. 

These  are  all  cases  decided  by  courts  of 
the  highest  authority,  and  would  seem  to  be 
conclusive  of  the  matter.  Counsel  for  the 
complainant  rely  upon  the   fact  that  we 


have  no  case  in  which  this  doctrine  has 
been  applied  to  conveyances  of  lands  in 
Tennessee.  But  they  have  been  unable  to 
produce  a  case  either  in  this  or  any  other 
jurisdiction  where  a  court  has  refused  to 
apply  it  to  such  conveyances.  In  every 
case  called  to  our  attention,  where  it  has 
been  invoked,  the  rule  has  been  applied 
and  enforced.  The  question  was  not  made 
or  considered  in  the  cases  of  Murdoch  v. 
Memphis  d  0.  R.  Co.  7  Baxt.  572,  and 
Vick  v.  Gower,  92  Tenn.  391,  21  S.  W.  677, 
and  they  do  not  support  the  contention  of 
the  complainant. 

The  reasons,  we  have  said,  given  in  the 
opinions  of  this  court  for  holding  that 
transfers  of  personal  property  by  husbands 
to  their  wives  create  separate  estate  in  the 


valuable  consideration.  Sykes  v.  Chadwick, 
18  Wall.  141,  21  L.  ed.  824. 

In  Williams  v.  Reld,  8  Mackey,  46,  It  was  held 
that,  under  the  District  of  Columbia  statutes, 
property  conveyed  by  a  man  to  his  wife  directly 
or  indirectly  is  not  her  separate  property. 

In  accordance  with  that  ruling,  it  was  held 
that  a  grant  by  husband  to  wife  throagh  the 
medium  of  a  third  person,  of  real  estate,  with- 
out words  making  It  her  sole  and  exclusive 
property,  does  not  make  it  her  sole  statutory 
estate,  under  a  statute*  providing  that  property 
acquired  by  her  in  any  other  way  than  by  gift 
or  conveyance  from  her  husband  shall  be  hers 
as  absolutely  as  if  she  was  unmarried,  and 
she  cannot,  therefore,  devise  it  free  from  his 
claims.  And  the  power  of  disposition  Is  not 
conferred  upon  her  by  a  clause  of  the  statute 
that  any  married  woman  may  convey,  devise, 
and  bequeath  her  property,  or  any  interest 
therein,  in  the  same  manner  and  with  like 
effect  as  if  she  were  unmarried,  since  such  pro- 
vision refers  to  her  statutory  or  equitable  sep- 
arate estate.  Rathbone  v.  Hamilton,  4  App. 
D.  C.  475. 

Following  the  same  line,  the  court,  in  Zeust 
V.  Staffan,  14  App.  D.  C.  200,  held  that,  un- 
der R  statute  providing  that  property  acquired 
by  a  married  woman  other  than  by  gift  or  con- 
veyance from  her  husband  shall  be  her  separate 
estate,  property  paid  for  by  him,  and  conveyed 
to  her,  does  not  become  her  separate  estate, 
which  she  can  devise  to  the  exclusion  of  his 
marital  rights. 

But  that  a  conveyance  to  a  married  woman 
at  the  instance  of  her  husband  and  upon  con- 
sideration furnished  by  him,  which  is  expressly 
stated  to  be  for  her  sole  use  and  benefit,  free 
from  the  control  and  ownership  of  the  husband, 
confers  upon  her  an  equitable  separate  estate, 
which  she  may  devise  free  from  his  control, 
notwithstanding  the  provision  for  statutory 
separate  estate  Is  that  all  property  acquired  by 
the  wife  other  than  that  by  gift  or  conveyance 
from  her  husband  shall  be  her  separate  estate. 

But  in  the  meantime  the  Hamilton  Case  had 
gone  to  the  Supreme  Court  of  the  United  States, 
and  that  court  held  that  the  fact  that  prop- 
erty was  acquired  from  her  husband  does  not 
prevent  a  woman  from  devising  it  under  stat- 
utes which  provide  that  all  property  acquired 
by  her,  except  by  gift  or  conveyance  from  her 
husband,  shall  be  hers  as  absolutely  as  if  un- 
married, and  that  any  married  woman  may  con- 
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vey,  devise,  and  bequeath  her  property,  or  any 
interest  therein,  in  the  same  manner  and  with 
like  effect  as  if  she  were  unmarried.  175  U.  8. 
414,  44  L.  ed.  219,  20  Sup.  Ct.  Rep.  155. 

The  court  then  granted  a  rehearing  in 
Zeust  V.  Staffan,  16  App.  D.  C.  141,  and, 
upon  the  authority  of  Hamilton  v.  Rath- 
bone,  held  that,  under  the  statute,  a  married 
woman  had  power  to  devise  all  her  property* 
however  acquired;  and  this  included  power 
to  devise  real  estate  acquired  by  gift  or  con- 
veyance from  her  husband,  as  fully  as  If 
unmarried. 

In  Shea  v.  McMahon,  16  App.  D.  C.  65,  the 
court,  without  considering  the  effect  of  the 
statute,  held  that  a  conveyance  of  real  estate 
by  a  man  to  his  wife  through  a  third  person 
is  good  as  against  those  claiming  under  him. 
The  court  says  that  it  Is  not  pretended  that 
the  rights  of  creditors  were  involved,  and 
that,  therefore,  whatever  was  the  consideration 
for  the  conveyance,  even  If  It  was  a  voluntary 
settlement,  the  conveyance  to  tae  wife  was 
perfectly  good  and  valid  as  against  the  hus- 
band, his  heirs  at  law,  and  against  his  devisees 
and  trustees  claiming  under  his  will. 

But  under  the  statutes  of  the  District  of 
Columbia,  property  conveyed  by  a  man  to  his 
wife  through  a  third  person  does  not  become 
her  sole  and  separate  property,  which  she  can 
convey  in  the  same  manner  as  if  she  was  un- 
married. Kaiser  v.  Stickney,  131  U.  8. 
CLXXXVII.  Appx.  and  26  L.  ed.  176. 

So,  a  conveyance  of  property  by  a  husband  to 
wife  through  the  medium  of  a  third  person  does 
not  vest  in  her  a  statutory  separate  estate  un- 
der the  statutes  governing  the  District  of  Col- 
umbia, so  as  to  eukble  her  to  transfer  It  with- 
out Joining  her  husband  in  the  deed.  Cammack 
V.  Carpenter,  8  App.  D.  C.  219. 

c.  Exemption  from  hushand's  debts. 

Where,  by  statute,  real  estate  coming  to  a 
wife  by  gift  or  grant  during  coverture  is  ex- 
empt from  the  debts  of  her  husband,  a  grant 
to  her  by  the  husband .  will,  in  equity,  be  re- 
garded as  for  her  sole  and  separate  use,  al- 
though not  so  expressed  in  the  deed.  Smith  v. 
Seiberliug,  35  Fed.  677.  The  court  says  an 
ordinary  deed  of  conveyance  to  a  married 
woman  without  appropriate  words  creating 
what  is  known  as  a  separate  estate  invests  her 
with  the  legal  title  to  the  land,  which  is  as 
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property  without  language  expressing  that 
intention,  apply  with  the  same  force  to  the 
oonveyances  of  real  property,  and  there  is 
no  sound  basis  upon  which  a  distinction 
can  be  made.  It  is  a  question  of  intention 
and  effect.  The  law  conclusively  presumes 
that  the  husband  intends  that  this  act  shall 
have  the  effect  that  it  purports  to  hav&  up- 
on its  face,  that  he  part  with  all  his  in- 
terest in  the  property  conveyed.  If  a  trans- 
fer of  personal  property  to  the  wife  by  her 
husband  did  not,  of  its  own  force,  vest  in  her 
a  separate  estate,  the  transfer  would  be  a 
farce,  and  perhaps  a  fraud  upon  her,  because 
the  husband  would  immediately  become 
again  the  owner  of  it  by  virtue  of  his 
marital  rights,  and  the  wife  would  take 
nothing.    If  the  same  result  did  not  follow 


a  conveyance  of  land  by  a  husband  to  hif» 
wife,  he  would,  by  the  same  marital  rights, 
become  seised  of  an  estate  therein  during 
their  joint  lives,  and,  if  they  have  a  child 
bom  alive,  for  his  life  if  he  survives  her, 
as  tenant  by  the  curtesy,  and  entitled  to 
receive  and  enjoy  the  rents  and  profits. 
The  wife  would  not  only  be  deprived  of  all 
the  fruits  of  ownership  during  all  this  time, 
but  she  could  not  sell  or  convey  it  with- 
out his  consent  and  joinder  in  the  convey- 
ance,— a  power  in  the  husband  over  the  dis- 
position of  the  property  that  often  enables 
him  to  control  and  reacquire  title  by  reduc- 
ing to  possession  the  proceeds  of  the  sale  of 
it.  The  wife  would  acquire  a  bare  right 
to  sell  with  the  concurrence  of  her  husbana 
while  he  lived,  and  only  come  into  full  own- 


effectually  protected  agalDst  the  husband's 
sole  creditors  as  It  made  to  a  trustee  to  her 
separate  use.  While  such  a  deed  as  this  Is  void 
at  law  It  Is  good  in  equity,  and  a  court  of 
equity  will  effectuate  the  manifest  purpose  of 
the  parties,  since  the  law  presumes  it  was  the 
Intention  to  convey  an  estate  to  the  separate 
use  of  the  wife. 

d.  Permiiiinff  revocation. 

By  the  express  terms  of  the  Louisiana  Code 
a  gift  of  real  estate  hy  a  man  to  his  wife  Is 
subject  to  revocation.  Lavedan  v.  Jenkins,  47 
La.  Ann.  725,  17  So.  256. 

IV.  Conveyance  by  third  person  at  instance  of 
husband. 

To  avoid  the  rule  that  a  man  could  not  con- 
vey property  directly  to  his  wife,  the  device 
was  adopted  at  an  early  date  of  conveying 
through  the  medium  of  a  stranger.  Such  con- 
veyances were  uniformly  upheld,  and  are  not 
within  the  scope  of  the  present  investigation. 
But  a  modification  of  that  principle  has  ariseu 
which  deserves  some  notice.  That  is  where 
the  husband  purchases  property  and  directs  the 
title  to  be  conveyed  to  his  wife.  Such  a  devise 
can  be  regarded  in  no  other  way  than  as  a  gift 
or  conveyance  of  the  property  from  him  to  her ; 
and  yet  such  conveyances  are  uniformly  held  to 
vest  the  legal  title  in  her. 

If  the  transfer  is  through  the  medium  of  a 
third  person  the  title  vests  In  the  wife.  Bar- 
nnm  v.  Farthing,  40  How.  Pr.  26. 

A  conveyance  to  wife  at  the  instance  of  the 
husband  vests  title  In  her.  Frank  v.  Frank 
(Tex.  C'lv.  App.)  25  8.  W.  819. 

If  property  purchased  by  a  man  Is,  by  his 
direction,  conveyed  to  Ills  wife.  It  becomes  her 
separate  estate.  Haines  v.  Haines,  64  111.  74 ; 
Wing  V.  Goodman,  75  111.  159;  Indianapolis, 
B.  ft  W.  R.  Co.  V.  McLaughlin,  77  111.  275; 
Elder  v.  Jones,  85  III.  884;  Price  v.  Osborn, 
84  Wis.  84. 

Payment  for  property  by  husband,  and  con- 
veyance of  the  title  to  his  wife  by  bis  direction, 
vest  the  absolute  title  in  her.  To  entitle  him 
to  a  conveyance  of  the  property  to  himself  he 
must  show  that  It  was  mutually  understood  be- 
tween himself  and  wife  at  the  time  the  prop- 
erty was  purchased  tiiat  she  should  hold  it 
for  him.     Bent  v.  Bent,  44  Vt.  555. 

Under  the  act  of  1860,  land  conveyed  to  the 
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wife  through  the  medium  of  a  third  person 
vests  in  her  to  her  sole  and  separate  use.  Bar- 
num  V.  Farthing,  Sheldon,  217. 

A  conveyance  of  land  to  toe  wife  at  the  in- 
stance of  the  husband,  upon  consideration  fur- 
nished by  him  which  is  expressed  to  be  "to 
her  use,*'  Is  sufllclent  to  create  in  her  a  separate 
estate  which  Is  free  from  any  claim  on  the  part 
of  his  heirs,  and  there  is  no  resulting  trust  In 
his  favor.  Whltten  v.  Whltten,  3  Cush.  199. 
The  courts  says,  where  the  husband  himself 
makes  a  gift  to  the  wife,  the  Intention  to  re- 
linquish his  own  rights  in  favor  of  the  wife, 
and  thus  to  give  her  a  separate  property  or  in- 
terest, is  necessarily  and  most  clearly  and  un- 
equivocally manifested  and  declared.  The 
cases  therefore  which  hold  that  general  ex- 
pressions do  not  create  a  separate  property  in 
the  wife  cannot  apply  to  a  case  where  the  grant 
is  by  the  husband. 

When  a  man  effects  a  purchase  of  stock  in 
the  joint  names  of  himself  and  his  wife  the 
transaction  cannot  of  Itself  be  considered  as 
converting  the  wife  into  a  trustee  quoad  her 
interest  for  the  purchaser  whose  money  paid 
the  price  of  the  stock.  Drummer  v.  Pitcher, 
2  Myl.  &  K.  262 ;  citing  tne  ruling  of  Lord  Bl- 
don  In  the  unreported  case  of  Wilde  v.  Wilde, 
where  his  lordship  said  that,  if  a  husband 
purchases  stock  in  the  names  of  himself  and 
wife,  it  is  prima  facie  a  gift  to  her  in  the 
event  of  her  survivorship. 

A  conveyance  to  a  wife  at  the  instance  of  her 
husband  need  not  expressly  state  that  it  Is 
for  her  sole  and  separate  use  to  have  that  ef- 
fect. O'Doherty  v.  Ontario  Bank,  82  U.  C. 
C.  P.  299. 

A  man  who  pays  the  purchase  money  for 
property  conveyed  to  his  wife  has  neither'  a 
resulting  trust  In  the  property  nor  a  claim 
for  the  purchase  money  as  against  her  heirs. 
Swafford  v.  Ferguson,  3  Lea,  292,  81  Am.  Rep. 
639. 

But  the  New  Hampshire  court  has  taken  a 
somewhat  different  view  of  the  question.  The 
New  Hampshire  statutes  of  1860  provided 
that  every  married  woman  should  hold  to  her 
separate  use  all  property  conveyed  to  her,  pro- 
vided such  conveyance  is  not  occasioned  by 
payment  or  pledge  of  the  property  of  her 
husband.  Under  this  statute,  the  court  held 
that  the  object  of  the  legislature  was  to  prevent 
the  husband  from  conveying  his  own  property 
to  the  separate  use  of  his  wife,  and  that  there- 
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ership  and  enjoyment  in  the  event  she 
should  survive  him, — an  estate  more  in  the 
nature  of  a  remainder  than  the  absolute 
one  taking  effect  inmiediately  which  the 
deed  purports  to  pass,  and  wholly  incon- 
sistent with  the  terms  of  the  instrument. 
Beneficial  results  would  be  practically  want- 
ing in  transfers  of  both  species  of  prop- 
erty, and  there  would  be  a  like  conflict  in 
both  cases  in  the  effect  and  the  apparent 
object  of  the  transaction  and  expressed 
purpose  of  the  parties.  It  cannot  be  sup- 
posed that  parties  intend  that  contracts  de- 
liberately entered  into,  often  supported  by 
valuable  consideration,  should  be  so  abor- 
tive and  barren  of  results.  It  is  more  rea- 
sonable to  treat  the  contract  as  having  its 


fore  a  conveyance  by  a  third  person  to  her  at 
his  Instance  upon  consideration  furnished  by 
him  vested  no  separate  estate  in  her.  Vogt  v. 
Ticknor.  48  N.  H.  242. 

In  Newbert  v.  Zeddies  (Ky.)  11  S.  W.  777, 
the  title  of  the  heirs  of  the  wife  was  upheld 
aji^alnst  the  claims  of  the  husband,  where  he  had 
procured  the  title  to  the  land  to  be  placed  in 
her  name. 

An  assignment  of  a  bill  of  sale  of  personal 
property  belonging  to  a  married  man,  by  a  third 
person  to  the  wife  of  such  man  by  his  direction, 
will,  as  against  bis  subsequent  assignees  with 
notice,  vest  the  title  in  her.  Paul  v.  Jennings 
<N.  J.  Eq.)  23  Atl.  483. 

When  a  husband  has  the  title  to  real  estate 
placed  In  the  name  of  his  wife  the  presumption 
is  that  a  gift  was  intended,  which  he  must  re- 
but by  clear,  unequivocal,  and  explicit  evidence 
In  order  to  establish  a  resulting  trust  in  his 
favor.  Rafferty  v.  RafTerty,  5  Pa.  Dist.  R. 
453;  Bradshawv.  Bradshaw,  9  Pa.  DLst  R.  1; 
Earnest's  Appeal,  106  Pa.  810;  Kobarg  v. 
lireeder,  51  Neb.  305,  70  N.  W.  921 ;  Klamp  v. 
Klamp^  51  Neb.  22.  70  N.  W.  525;  Propst  v. 
Cass  County,  51  Neb.  736,  71  N.  W.  748 ;  Tuck- 
er V.  Carr,  39  Tex.  98;  O'Hair  v.  O'Hair 
(Ark.)  88  S.  W.  945. 

Real  estate  purchased  by  a  man  and  con- 
veyed at  his  instance  to  his  wife  will  be  pre- 
sumed to  have  been  intended  to  be  an  advance- 
ment. Gray  v.  Gray,  13  Neb.  453,  14  N.  W. 
390;  Bartlett  v.  Bartlett,  13  Neb.  456,  14  N. 
W.  385. 

But  this  presumption  may  be  rebutted  by 
evidence  showing  that  the  purchase  was  in- 
tended for  the  benefit  of  the  husband.  Smith 
V.  Strahan,  16.  Tex.  314,  67  Am.  Dec.  622. 

Where  land  is  purchased  by  a  man,  and  the 
conveyance  is,  by  his  direction,  made  to  his 
wife,  the  presumption  Is  that  it  Is  Intended  as 
a  settlement  upon  her  for  her  benefit.  Ilgen- 
frlta  V.  Ilgenfrltz,  116  Mo.  429,  22  S.  W.  786 ; 
Seibold  V.  Christman,  75  Mo.  308,  Affirming  7 
Mo.  App.  254 ;  Price  v.  Kane,  112  Mo.  412,  20 
S.  W.  609;  Woodward  v.  Woodward,  148  Mo. 
241,  49  S.  W.  1001;  Pitkin  v.  Mott,  56  Mo. 
App.  401. 

A  man  who  procures  property  to  be  conveyed 
to  his  wife  will  be  presumed  to  have  intended 
to  make  it  her  separate  estate.  Childress  v. 
Grim,  57  Tex.  58. 

When  property  is  purchased  by  a  man  in  the 
name  of  his  wife  the  relation  of  the  parties 
61)  U  R.  A. 


plain  and  natural  meaning,  and  effective  to 
vest  in  the  wife  the  absolute  estate  (a  sepa- 
rate estate)  which  the  language  of  the  in- 
strument indicates  it  was  the  intention  of 
the  conveyor  to  convey.  This  view  is  in 
harmony  with  our  statute  providing  that 
a  grant  or  conveyance  of  land  is  effective 
to  pass  all  the  title  and  interest  of  the 
grantee  therein,  unless  the  intent  to  con- 
vey a  less  estate  appears  by  express  words 
or  necessary  implication  from  the  terms  of 
the  instrument.  It  is  immaterial  that  the 
marital  right  of  the  husband  attached  to 
property  conveyed  to  the  wife  by  operation 
of  the  law,  and  without  any  affirmative  ac- 
tion on  his  part.  This  is  presumed  to  be 
known  to  and  in  contemplation  of  the  par- 


rebuts  the  presumption  of  a  resulting  trust. 
Underwood  v.  Warner,  4  Phila.  6. 

The  mere  fact  that  the  consideration  is  paid 
by  the  husband  for  land  conveyed  to  his  wife 
will  not  control  the  presumption  that  the  deed 
was  intended  as  a  provision  for  her,  nor  es- 
tablish a  resulting  trust  in  his  favor,  without 
further  proof  that  such  was  the  intention  at 
the  time  of  the  conveyance.  Edgerly  v.  Edgerly, 
112  Mass.  175. 

The  presumption  that  a  conveyance  by  a  third 
person  to  the  wife  at  the  instance  of  the  hus- 
band is  an  advancement  may  be  rebutted. 
Wormley  v.  Wormley,  98  111.  553. 

But  although  the  presumption  that  a  man.  In 
purchasing  property  and  having  it  conveyed  to 
his  wife,  intended  to  make  a  settlement  upon 
her,  may  be  rebutted,  the  burden  is  upon  him 
to  do  so.      Lister  v.  Lister,  85  N.  J.  Eq.  49. 

The  presumption  that  conveyance  to  a  wife 
by  a  third  person  was  for  her  separate  use  may 
be  rebutted  by  parol  evidence.  Wallace  v. 
Bowen,  28  Vt  638. 

v.  Oonsidei-ation. 

As  has  been  noticed  supra  II.,  b,  some  cases 
have  held  a  consideration  to  be  necessary  to 
uphold  a  conveyance  from  husband  to  wife. 
While  the  necessity  of  a  consideration  may  be 
questioned,  there  Is  no  doubt  that,  if  a  consid- 
eration exists,  there  is  ample  ground  for  the 
Intel-position  of  the  court  to  uphold  the  con- 
veyance. 

In  Hervey  v.  lliervey,  1  Atk.  561.  the  court 
says,  by  way  of  argument,  that,  if  the  wife 
had  claimed  the  fund  which  she  sought  In  the 
case  without  setting  forth  any  consideration, 
but  merely  as  a  voluntary  gift  from  her  hus- 
band, there  Is  no  doubt  that  the  court  would 
have  given  it  to  her,  and  It  would  be  very  ab- 
surd to  say  that  because  she  sets  forth  In  her 
bill  a  valuable  consideration  for  a  part  there- 
of she  shall  lose  the  whole. 

In  Arundell  v.  Phlpps,  10  Ves.  Jr.  139. 
where  plaintiflT  laid  claim  to  certain  property 
which  she  was  alleged  to  have  purchased  from 
her  husband,  the  chancellor  says  It  appears  to 
have  been  asserted  In  the  court  of  King's  bench 
that  a  husband  and  wife  coula  not  after  mar- 
riage contract,  for  a  bona  fide  and  valuable 
consideration,  for  a  transfer  of  property  from 
him  to  her.  The  doctrine  is  not  so  either  here 
or  at  law. 

A   postnuptial   agreement   on   sufficient   con- 
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ties  when  a  contract  of  the  character  un- 
der consideration  is  made,  and  to  be  pro- 
vided against  so  far  as  the  creation  of  a 
separate  estate  can  have  that  eflfect.  When 
there  is  no  reservation  in  a  deed,  it  will  be 
taken  as  passing  to  the  vendee  the  highest 
estate  that  the  vendor  can  convey,  which 
in  the  case  at  bar  is  a  separate  estate  in 
the  land  conveyed.  It  is  clear  upon  prin- 
ciple and  authority  that  a  conveyance  of 
lands  by  husband  to  the  wife  in  the  usual 
form  must  be  held  by  necessary  implication 
and  as  a  matter  of  law  to  vest  in  the  wife  a 
technical  separate  estate  in  the  premises 
conveyed.  No  words  expressive  of  such  in- 
tention are  necessary.  It  will  be  conclu- 
sively  presumed   from  the  relation  of  the 


parties  and  the  nature  of  the  transaction. 
We  are  therefore  of  the  opinion  and  hold 
that  the  chancellor  was  in  error  in  decree- 
ing that  the  conveyance  made  by  Mr.  Bar- 
num  to  Mrs.  Barnum  did  not  pass  to  and 
vest  in  the  latter  a  separate  estate  in  the 
lands  conveyed,  and  that  she  did  not  have 
the  right  to  sell  and  convey  the  same,  upon 
proper  privy  examination,  without  his  con- 
sent and  joinder  in  the  deed.  The  deed 
made  by  Mrs.  Barnum  is  valid  and  effect- 
ive to  vest  in  the  purchaser  a  good  title  to 
the  property  free  from  all  marital  or  other 
rights  of  her  husband,  and  the  decree  ad- 
judging to  the  contrary  will  he  reversed^ 
and  one  here  entered  in  accordance  with 
this  opinion. 


slderution  will  be  enforced  In  equity.  Liles  v. 
Fleming,  10  N.  C.  (1  Dev.  Bq.)   185. 

A  deed  directly  from  husband  to  wife,  found- 
ed on  good  consideration,  will  be  upheld. 
Brooklyn  Banlc  v.  lAmon,  31  N.  Y.  S.  R.  191, 
1)  N.  Y.  Supp.  849. 

In  McCampbeli  v.  McCampbell,  2  Lea,  064, 
31  Am.  Rep.  623,  the  court  states,  by  way  of 
argument,  that  a  consideration  passing  from 
the  wife  will  sustain  a  direct  conveyance  of 
property  by  her  husband  to  her,  and  the  very 
nature  of  the  transaction  will  fix  the  property, 
even  !f  personalty,  with  a  trust  for  the  sep- 
arate use  of  the  wife,  without  any  words  to  that 
effect. 

A  sufficient  consideration  may  be  found  in 
a  conveyance  by  the  wife  to  her  husband  of  her 
separate  estate. 

A  married  woman  may  purchase  property 
from  her  husband  with  her  separate  estate. 
Steadman  v.  Wilbur.  7  R.  I.  481. 

A  deed  executed  by  a  man  to  his  wife  in 
good  faith  and  in  consideration  of  the  separate 
estate  of  the  wife  is  valid.  Thompson  v.  Mills, 
39  Ind.  528.  The  court  says :  "In  this  state  the 
distinction  between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  all  such  actions  which 
existed  in  this  state  prior  to  1852.  are  abolished  ; 
there  Is  but  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights  and  the 
redress  of  private  wrongs,  and  every  right, 
and  every  transaction,  must  be  at  once  regard- 
ed by  the  court  in  its  equitable,  as  well  as 
In  its  legal,  character  and  operation.  Why, 
then,  shall  we  longer  speak  of  the  same  in- 
strument as  being  void  at  law,  but  valid  in 
equity?  As  the  fact  is  recognized  that  the  hus- 
band may,  by  deed  made  directly  to  his  wife, 
convey  real  estate  to  her,  and  the  conveyance 
will  be  upheld,  why  not  apply  to  such  convey- 
ances the  same  rules  which  are  applied  to  con- 
veyances between  other  parties ;  that  is,  hold 
them  valid  until  some  legal  reason  has  been 
shown  for  setting  them  aside?" 

And  that  rule  was  followed  in  Brookbank 
V.  Kennard,  41  Ind.  339. 

A  conveyance  of  land  by  a  man  to  his  wife 
In  consideration  of  moneys  which  he  had  used 
and  appropriated  creates  in  her  an  equitable, 
separate  estate,  which  she  may  sell  or  charge 
as  if  she  were  a  feme  sole.  Goodlett  v.  Han- 
sel!, 66  Ala.  151. 

Jewelry  given  to  the  wife  in  consideration 
of  money  from  her  separate  estate,  used  by 
69  L.  R.  A. 


the  husband,  will  vest  in  her, — at  least  as  to 
the  equitable  title, — so  as  not  to  pass  to  his 
assignees  for  creditors.  Barrows  v.  Keene,  15 
R.  I.  484,  8  Atl.  713. 

A  man  may  convey  land  to  his  wife  in  sat- 
isfaction of  indebtedness  ''ue  from  him  to 
her  at  the  time  of  the  marriage.  Barclay  v. 
Plant,  50  Ala.  609. 

Use  of  separate  property  of  the  wife  will 
sustain  a  subsequent  conveyance  to  her.  Per- 
kins V.  Perkins,  1  Tenn.  Ch.  541. 

But  the  property  must  have  been  taken  by 
the  husband  under  the  express  agreement  to 
make  a  settlement  upon  the  wife  in  lieu  of  it. 
Cheatham  v.  Uess,  2  Tenn.  Ch.  766. 

If  separate  property  may  form  a  considera- 
tion, a  conveyance  by  the  man  to  the  wife  of 
her  own  property,  which  he  acquired  by  the 
marriage,  must  of  necessity  be  upheld. 

So,  a  man  may  during  marriage  make  a  pa- 
rol gift  to  his  wife  of  money  which  came  to 
him  from  her,  and  such  money  will  become  her 
separate  estate.  Engleman  v.  Deal,  14  Tex. 
Civ.  App.  4,  37  S.  W.  652. 

And  if  a  man  transfers  to  his  wife  her  per- 
sonal property,  or  relinquishes  his  rights  In 
regard  to  it,  it  becomes  her  separate  property 
and  subject  to  her  contracts,  even  if  no  words 
of  exclusiveness  are  used.  Williams  v.  King, 
43  Conn.  574. 

In  Hai*vey  v.  Harvey,  1  P.  Wms.  125,  the 
court  enforced  an  agreement  by  the  husband 
not  to  intermeddle  with  estate  which  Ixad 
been  devised  to  the  separate  use  of  his  wife. 

A  deed  by  a  man  to  his  wife  of  her  share  in 
her  father's  estate  will  be  supported  in  equity. 
Bradford  v.  Goldsborough,  15  Ala.  311. 

So,  an  agreement  to  transfer  property  to  the 
wife  in  consideration  of  her  release  of  dower 
ri(?ht8  is  binding  and  enforceable  in  equity. 
Ward  V.  Crotty,  4  Met.  (Ky.)  59. 

Therefore  where  a  man,  in  consideration  of 
his  wife's  signing  deeds  of  his  property  to 
bar  her  dower  right,  procures  real  estate  to  be 
conveyed  to  her,  it  becomes  her  separate  prop- 
erty regardless  of  the  proportion  which  the 
value  of  her  dower  interest  bore  to  its  value. 
McKinney  v.  McKinney  (Tex.  Civ.  App.)  87 
S.  W.  217. 

So,  a  conveyance  of  chattels  to  a  married 
woman  in  consideration  of  her  releasing  her 
rights  in  the  homestead  makes  them  her  sep- 
arate estate.  Blum  v.  Light,  81  Tex.  414.  16 
S.  W.  1090;  Burnham  v.  McMlchael,  6  Tex. 
24 
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Sarah  W.  BINGHAM  et  al,  AppU., 

Jacob  WELLER  et  aL 

(118  Tenn.   70.) 

1.  A  fee-simple  estate  la  -vested  In  a 
^oman  by  a  deed  to  ber  and  ber  body  heirs, 
In  wblch  ber  busband  Is  entitled  to  curtesy, 
althougb  the  grant  Is  expressly  made  free 
from  his  debts  and  liabilities. 

2L  A  ndAn  la  deprived  of  lila  envteuy 
Interest  In  land  by  conveying:  It  to 
his  wife  to  ber  sole,  separate,  and  exclusive 
use,  free  and  discharged  from  all  bis  control 
and  liabilities. 

(June  25,  1904.) 


APPEAL  by  oomplainants  from  a  decree  of 
tbe  Chancery  Court  for  Sbelby  County 
in  a  proceeding  to  settle  the  rights  and  in- 
terests in  certain  real  estate.    Reversed. 

The  facts  are  stated  in  tbe  opinion. 

Mr,  Henry  Craft  for  appellants. 

Measre.  Tnrley  Sc  Turley»  for  appellees : 

By  the  act  of  1784  all  estates  tail  were 
converted  into  fee-simple  estates;  so  that 
in  1851,  when  this  deed  was  drawn,  it  con- 
veyed a  fee-simple  title  to  Mrs.  Caroline  1. 
Weller. 

Middleton  v.  Smith,  1  Coldw.  144*;  Kirh 
V.  Furgeraon,  6  Coldw.  483;  Wynne  v. 
Wynne,  9  Heisk.  309;  Beeoher  v.  Hicks,  7 
Lea,  207. 

Mr.  Weller  is  tenant  by  the  curtesy  of  the 
Beale-street  lot. 


CJy.  App.  496,  26  S.  W.  887;  Drake  v.  David- 
son, 28  Tex.  Civ.  App.  184,  66  S.  W.  889. 

So  the  right  to  alimony  may  form  a  con- 
sideration. 

Thus,  the  compromise  of  an  alimony  suit  Is 
a  sufficient  consideration  to  support  a  deed 
from  husband  to  wife.  Adams  v.  Loomis,  22 
Grant,  Cb.  (U.  C.)  99,  Affirmed  in  24  Grant, 
Cb.  (IJ.  C.)  242. 

A  transfer  by  a  husband  to  bis  wife  of  a 
slave,  together  with  other  property  In  dis- 
charge of  alimony  which  has  been  decreed 
against  blm,  will  empower  ber  to  manumit 
the  slave,  and  he  cannot,  after  the  death  of 
his  former  wife,  assert  any  claim  to  tbe  slave 
or  her  ofTsprlng.  Walllngsford  v.  Allen,  10 
Pet.  583,  9  L.  ed.  542.  The  court  says  that 
equity  sustains  transfers  of  property  from 
husband  to  wife  during  coverture  when  a 
clear  and  satisfactory  case  Is  made  out  that 
the  property  Is  to  be  applied  to  the  separate 
use  of  tbe  wife;  where  the  consideration  of 
the  transfer  is  a  separate  Interest  of  the  wife, 
yielded  up  by  her  for  the  husband's  benefit,  or 
of  their  family,  or  which  has  been  appropriat- 
ed by  him  to  his  uses ;  or  where  the  husband  la 
In  a  situation  to  make  a  gift  of  property  to 
his  wife,  and  distinctly  separates  It  from  the 
mass  of  bis  property  for  her  use.  The  court 
further  says,  with  reference  to  the  property  In 
controversy  before  It,  that  the  wife  was  to  be 
considered  as  a  feme  8ole,  and  her  right  to 
dispose  of  it  followed  as  a  matter  of  course. 

The  duty  of  the  husband  to  provide  for  the 
support  of  his  wife  will  furnish  a  sufficient 
consideration  to  support  the  conveyance.  Un- 
der this  rule  he  may  make  a  settlement  of 
property  upon,  or  an  advancement  of  property 
to,  her  to  provide  for  her  wants  In  case  of 
his  death. 

As  between  the  parties  themselves  a  volun- 
tary settlement  upon  the  wife  may  be  upheld 
in  equity.     Pawley  v.  Vogel,  42  Mo.  291. 

A  settlement  not  fraudulent,  by  a  person 
not  Indebted,  Is  valid  though  voluntary.  Bat- 
tersbee  v.  Farrington,  1  Swanst.  106. 

In  Curtis  V.  Price,  12  Ves.  .Tr.  89,  the  court 
says  with  respect  to  a  settlement  made  after 
the  settler's  marriage  that  a  settlement  of 
this  kind  is  void  only  as  against  creditors. 
To  every  other  person  It  Is  good. 

In  Moore  v.  Page,  111  U.  S.  117,  28  L.  ed. 
873,  4  Sup.  Ct.  Rep.  388,  which  was  a  case  In- 
volving the  rights  of  creditors  of  the  husband, 
69  L.  R.  A. 


the  court  assumes  that  property  conveyed  by 
husband  to  wife  as  a  settlement  may  be  held 
as  her  separate  estate  beyond  the  control  of 
her  husband. 

A  conveyance  of  property  from  a  man  to  his 
wife,  when  made  as  a  provision  for  ber,  will 
be  sustained  and  upheld  In  equity  when  the 
rights  of  creditors  are  not  afTected.  Kellogg 
V.  Hale,  108  111.  104. 

And  where  tbe  conveyance  Is  made  to  tbe 
wlfe^  by  the  husband  directly  the  presumption 
Is  that  an  advancement  was  Intended.  An- 
drews V.  Ozley,  38  Iowa,  580;  Arp  v.  Jacobs, 
8  Wyo.  489,  27  Pac.  800;  Spring  v.  Hlght,  22 
Me.  408,  89  Am.  Dec.  587. 

Dut  the  presumption  that  the  conveyance  to 
the  wife  was  Intended  as  an  advancement  for 
ber  benefit  may  be  rebutted.  Livingston  v. 
Livingston,  2  Johns.  Cb.  639. 

Under  this  rule,  there  Is  no  reason  why  a 
conveyance  should  ever  fall  for  lack  of  con- 
sideration. 

A  gift  causa  mortis  may  therefore  be  valid. 
Miller  v.  Miller,  3  P.  Wms.  356;  Lawson  v. 
Lawson,  1  P.  Wms.  441. 

But  in  Weathersby  v.  Weathersby,  39  Miss. 
652,  where  the  question  was  as  to  tbe  right 
of  the  wife  to  slaves  which  had  been  hers  be- 
fore marriage,  the  court  says  It  is  well  settled 
that  where  a  settlement  is  made  by  the  bus- 
band  upon  the  wife  for  a  permanent  separation. 
If  she  return  to  her  husband's  bouse  and  pro- 
tection such  conduct  on  her  part  amounts  to 
a  total  extinguishment  of  any  future  claim 
under  the  settlement. 

A  transfer  by  a  man  to  bis  wife  of  all  bis 
property  upon  condition  that  she  will  assume 
his  debts  and  pay  the  same  out  of  property 
received  from  him  and  property  held  in  her 
own  right  is  valid  as  against  him.  Brown  v. 
Brown,  22  Neb.  703,  36  N.  W.  275. 

VI.  Does  convevanco  create  separate  estate. 

The  only  way  In  which  the  conveyance 
would  be  of  any  value  to  the  wife  would  be  to 
hold  that  It  was  her  separate  estate  free  from 
the  control  of  the  busband,  for  it  would  be 
of  little  avail  to  recognize  the  validity  of 
the  gift  or  conveyance  and  at  the  same  time 
hold  that  the  property  immediately  revested 
In  the  husband  by  reason  of  his  marital  rights. 
To  create  separate  estate  in  equity  in  cases  of 
gifts   from   strangers, '  the   court   required   the 
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Baker  v.  Heiskell,  1  Coldw.  641 ;  Bottoms 
▼.  Corley,  5  Heisk.  6;  Frazer  v.  Hightotoer, 
12  Heisk.  94;  Carter  v.  Dale,  3  Lea,  710,  31 
Am.  Bep.  660. 

The  husband  has  curtesy  interest  in  his 
wife's  separate  estate,  unless  the  intent  to 
exclude  him  is  clear  and  explicit,  and  gen- 
erally by  express  words. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  521, 522. 

A  tenant  by  the  curtesy  consummate  is  a 
husband  whose  wife  is  dead,  and  to  whom  a 
child  or  children  have  been  born  alive  by  his 
said  wife. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  509. 

The  husband  may  be  tenant  by  the  curtesy 
in  lands  devised  to  his  wife  "during  the  joint 
and  several  lives"  of  herself  and  husband. 


Alespander  v.  Miller,  7  Heisk.  81 ;  Beecher 
V.  Hicks,  7  Lea,  213. 

A  husband  may  be  tenant  by  the  curtesy 
where  the  estate  of  the  wife  was  a  condi- 
tional or  determinable  fee,  although  the 
condition  has  happened  upon  which  the 
limitation  over  in  favor  of  other  parties 
takes  effect. 

Crumley  v.  Deake,  8  Baxt.  362. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court : 

Mrs.  S..W.  Bingham  filed  the  bill  in  this 
cause  against  her  father,  Jacob  Weller,  to 
have  her  rights  and  interests  in  two  pieces 
of  property  in  the  city  of  Memphis  declared, 
to  recover  this  interest,  and  also  her  share 
of  the  rents  and  income  which  have  been 


statement  explicitly  to  appear  that  the  gift 
was  for  the  sole  and  separate  use  of  the  wife. 
The  question  then  arises,  Is  such  a  declaration 
necessary  In  a  conveyance  to  a  married  woman 
by  her  husband?  There  seems  to  have  been  no 
question  that  he  could  create  In  her  a  separate 
estate 

In  Huber  v.  Huber,  10  Ohio,  371,  it  is  said 
it  Is  admitted  by  counsel  that  a  husband  may 
settle  a  separate  estate  upon  his  wife;  that  is, 
he  may  transfer  property  to  her  which  will 
inure  to  her  as  her  separate  estate.  This  may 
be  done  even  without  the  appointment  of  a 
trustee 

And,  If  it  is  stated  in  the  deed  that  the 
conveyance  is  for  the  separate  use  of  the  wife, 
the  same  rule  would  apply  as  though  the  con- 
veyance was  by  a  stranger. 

So,  a  conveyance  of  real  estate  by  a  man  to 
his  wife  for  her  separate  use  will  be  upheld 
in  equity  against  subsequent  grantees  from  his 
heirs.     Dale  v.  Lincoln,  62  111.  22. 

A  conveyance  by  a  man  to  his  wife  of  real 
estate  by  a  deed  in  which  the  habendum 
clause  recites  that  it  is  to  her  sole  and  sepa- 
rate use  will  create  in  her  a  separate  estate 
which  will  be  upheld  in  equity.  Turner  v. 
Shaw,  06  Mo.  22,  9  Am.  St.  Rep.  319,  8  S.  W. 
897. 

A  separate  estate  is  vested  in  the  wife  by 
a  conveyance  by  the  husband  of  a  life  estate 
in  lands  by  deed  containing  a  clause  that  she 
is  authorized  and  empowered  to  collect  the 
rents  and  use  the  same  In  any  manner  she 
may  elect,  to  her  separate  use,  and  free  from 
his  debts,  contracts,  and  control.  Vick  v.  Gow- 
er,  92  Tenn.  391,  21  S.  W.  677. 

A  deed  by  a  man  of  leasehold  property  to 
his  wife  "to  her  own  proper  use  and  benefit'* 
makes  the  property  her  separate  estate.  Sur- 
man  v.  Wharton  [1891 J  1  Q.  B.  491. 

An  assignment  by  a  man  to  his  wife,  by  deed, 
of  a  leasehold  to  hold  the  same  "as  her  sepa- 
rate estate'*  operates  as  a  valid  declaration  of 
trust  in  favor  of  the  wife.  The  court  says 
the  husband  may  become  a  trustee  for  his 
wife,  but  cannot  retain  any  beneficial  interest 
in  the  thing  which  is  the  subject  of  the  deed. 
Fox  V.  Hawks,  L.  R.  13  Ch.  Div.  822. 

A  clause  in  a  conveyance  by  a  mnn  to  his 
wife  that  she  is  to  have  and  to  hold  the 
property  to  her,  and  her  heirs  forever,  and  so 
that  the  grantor,  his  heirs,  or  any  other  person, 
shall  have  no  interest  in  it,  creates  in  her 
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a    separate    estate.        Davisson    v.    Sage,    20 
Grant,  Ch.  (U.  C.)  115. 

So.  by  antenuptial  agreement  the  wife  may 
be  given  power  of  disposition  over  her  sepa- 
rate estate  the  same  as  though  she  remained 
sole,  and  such  power  will  extend  to  property 
obtained  from  her  husband.  Strong  v.  Skin- 
ner, 4  Barb.  652. 

Since  the  estate  is  an  equitable  one,  so  that 
it  is  necessary  to  resort  to  a  court  of  equity 
to  establish  and  protect  it,  that  court  has 
adopted  the  rule  of  giving  efTect  to  the  evident 
intention  of  the  parties  and  holding  that  the 
estate  is  separate, — ^at  least  so  far  as  to  pro- 
tect it  from  the  control  of  the  husband  dur- 
ing the  lifetime  of  the  wife. 

In  all  Instances  of  direct  gifts  to  the  use  of 
the  wife,  if  allowed  at  all,  they  must  be  sup- 
ported as  gifts  to  the  sole  use  of  the  wife,  and 
the  husband  is  her  trustee.  This  is  necessa- 
rily so,  for  in  that  way  only  can  the  gift  be 
efTectual.  It  must  be  inferred,  therefore,  that 
the  parties  intended  to  create  a  separate  prop- 
erty for  the  wife.  Steel  v.  Steel,  36  N.  C. 
(1  Ired.  Eq.)  452. 

A  conveyance  by  a  man  to  the  separate  use 
of  his  wife  will  constitute  him  a  trustee  of 
the  legal  title  of  the  property  for  her  use, 
where  the  effect  of  the  legal  unity  is  such  that 
the  legal  title  Is  retained  by  him.  And  a  con- 
veyance in  the  statutory  form  to  convey  real 
estate  will  be  held  to  be  to  her  separate  use, 
although  that  fact  is  not  expressly  stated  in 
the  conveyance.  This  trust  will  be  enforced 
in  equity,  and,  if  she  devises  the  property  to 
her  children,  and  he  retains  possession  after 
her  death,  he  will  be  regarded  as  trustee  for 
them  so  as  to  prevent  his  acquiring  a  title  by 
adverse  possession  until  he  expressly  repudi- 
ates the  trust.  Kent  v.  Kent,  19  Ont.  App. 
Rep.  352. 

Maclennan,  J.,  says  separate  estate  is  an  In- 
terest In  property  which  Is  sui  aeneria,  and  its 
distinguishing  quality  is  that  In  relation  to  It 
the  marriage  bond  is  to  be  disregarded.  The 
husband  cannot  vest  the  legal  title  in  the  wife, 
but  he  can  give  her  what  is  known  as  a  sepa- 
rate estate.  And  if  that  is  the  effect  of  his 
conveyance  be  has  made  himself  a  trustee,  and 
his  act  may  with  perfect  propriety  be  called  a 
declaration  of  trust. 

A  conveyance  by  the  husband  need  not  state 
that  it  is  for  the  sole  and  separate  use  of  the 
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collected  from  said  property  by  her  said 
father.  Her  father,  Jacob  Weller,  claims 
that  he  is  entitled  to  the  possession  of  the 
property  as  tenant  by  the  curtesy  of  his 
wife,  Caroline  Weller,  who  died  in  July, 
1899. 

There  are  two  pieces  of  this  property,  one 
known  as  tha  "Main-street"  and  the  other 
as  the  "Beale-street"  property. 

On  the  20th  of  February,  1851,  H.  B. 
Joiner  conveyed  to  Mrs.  Caroline  Isabella 
Weller  and  her  bodily  heirs,  forever,  a  cer- 
tain piece  or  parcel  of  land  on  Market  street, 
in  Memphis,  Tennessee,  to  be  held  by  her  to 
to  her  own  bodily  heirs,  free  from  the  debts 
and  liabilities  of  her  husband,  Jacob  Weller. 

At  that  date  Mr.  and  Mrs.  Weller  had  two 
children  living,  to  wit,  Sarah  W.  and . 


wife  to  make  It  her  separate  property.  Mara- 
•man  v.  Maraman,  4  Met.  (Ky.)  84. 

A  conveyance  of  land  by  husband  to  wife  for 
natural  love  and  affection  will  permit  her  to 
hold  the  property  against  him  and  his  heirs. 
Stafford  v.  Stafford,  41  Tex.  112. 

A  conveyance  by  a  man  directly  to  his 
wife  in  considerution  of  natural  love  and  affec- 
tion creates  In  her  an  equitable  estate  wh^cb 
she  may  encumber  and  alien  as  thouFTh  a  feme 
noIe.  McMillan  v.  Peac6ck,  57  Ala.  127: 
Helmeta^r  v.  Frank,  61  Ala.  67. 

If  the  deed  contains  words  of  warranty,  and 
recites  a  consideration,  the  land  will  vest  in 
the  wife  as  separate  property,  it  being  un- 
necessary that  the  deed  should  contain  a  re- 
cital to  that  effect.  Swearlngen  v.  Reed,  2 
Tex.  Civ.  App.  366,  21  8.  W.  383;  Watts  \. 
Bruce,  31   Tex.  Civ.  App.   347,  72   S.  W.  258. 

In  Leake  v.  Benson,  29  Gratt.  156,  It  Is 
stated  by  way  of  argument  that  a  conveyance 
by  a  husband  to  his  wife  will  as  a  general 
rule  be  construed  as  operating  to  her  separate 
use,  although  no  such  words  are  used  as  would 
l)e  necessary  to  a  separate  estate  in  a  convey- 
ance by  a  stranger.  The  court  says  the  reason 
Is  said  to  be  that  otherwise  the  conveyance 
would  be  wholly  Inoperative. 

And  the  same  is  true  In  Garland  v.  Pamp- 
lin,  32  Gratt.  314,  and  Irvine  v.  Greever,  32 
Gratt.  419. 

Words  indicating  that  a  conveyance  of  land 
is  for  the  sole  and  separate  use  of  the  wife  arc 
not  necessary  In  a  conveyance  by  the  husband, 
since  the  law  will  presume  that  such  Is  the 
fact.  Sims  V.  Kickels,  35  Ind.  181.  9  Am. 
Rep.  079. 

In  Kelly  v.  Grundy.  20  Ky.  L.  Rep.  1081. 
45  S.  W.  100,  the  rule  Is  recognised  that,  If 
a  gift  of  personal  property  be  made  by  a  man 
to  his  wife,  although  not  expressed  to  be  for 
her  separate  use,  It  will  be  so  treated. 

In  a  case  involving  the  rights  of  the  hus- 
band's creditors  the  court  said,  since  gift  or 
conveyance  by  the  husband  to  the  wife  Is  Inval- 
id at  law,  and  Is  valid  only  in  a  court  of  equity. 
It  Is  regarded  as  creating  In  the  wife  a  sepa- 
rate estate,  aIthou»;h  It  may  not  contain  words 
denoting  that  it  Is  for  her  sole  and  setmrate 
use.  or  words  in  exclusion  of  the  marital  rights 
of  the  husband,  and  Is  therefore  not  within 
the  statutes  creating  her  separate  estate.  In 
that  case,  however,  the  deed  recited  that  the 
property  was  conveyed  "as  her  separate  prop- 
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On  the  10th  of  October,  1857,  they  had 
four  children  living,  to  wit,  Sarah  W.,  John 
J.,  Henry  Clay,  and  Robert  F.,  and  all  of 
them  at  that  time  were  minors.  At  that 
date  Jacob  Weller  and  his  wife,  Caroline 
I.,  and  the  four  minor  children  above  named, 
by  their  next  friend,  John  S.  Erwin,  filed 
their  ew  parte  petition  or  bill  in  the  chancery 
court  at  Memphis,  setting  up  the  purchase 
by  Jacob  Weller  of  this  lot,  and  stating  that 
it  was  conveyed  to  Caroline  Weller,  and  her 
bodily  heirs.  The  deed  from  Joiner  is  made 
an  exhibit  to  the  petition,  and  shows  that 
the  land  was  conveyed  to  Caroline  I.,  and 
her  bodily  heirs,  as  before  stated.  The  peti- 
tion prayed  that  the  Market-street  property 
might  be  sold,  and  the  proceeds  reinvested 
in  other  property,  or  loaned  out  under  the 


erty  under  the  statutes  of  the  state  govern- 
ing the  estates  of  married  women."  Of  the 
latter  clause,  the  court  said  the  effect  which 
will  be  given  to  It,  or  whether  it  Is  capable  of 
being  construed  as  limiting  or  qualifying  the 
estate,  narrowing  Its  incidents,  lessening  the 
dominion  of  the  donee,  as  the  estate  is  creat- 
ed by  the  general  words  which  precede  It,  is 
not  now  of  Importance.  Whether  ft  is  or  is 
not  valid  and  qualifying  as  a  limitation,  sub- 
Jectlug  the  estate  and  wife's  dominion  to  the 
properties  of  a  statutory  estate,  which  Is  In 
but  a  limited  sense  a  separate  estate.  It  is  In- 
dicative of  the  Intention  of  the  donor.  Sub- 
jecting the  estate  to  the  statute  would  vest  It 
in  the  douor  as  husband  and  trustee  for  the 
donee,  entitling  him  to  Its  rents  and  profits 
exempt  from  liability  for  his  debts.  This  was 
held  to  be  a  badge  of  fraud.  Seals  v.  Robin- 
son, 75  Ala.  303. 

A  deed  by  a  man  directly  to  his  wife  creates 
In  her  a  separate  estate  in  equity ;  and  in  such 
case  the  technical  words  necessary  to  create 
a  separate  estate  from  persons  other  than  the 
husband  are  not  necessary.  Pitts  v.  Sheriff. 
108  Mo.  110,  18  S.  W.  1071. 

A  gift  of  personal  property  by  a  man  to 
his  wife  will  In  equity  devest  him  of  title, 
and  vest  it  In  her  as  her  sole  and  separate 
estate,  although  words  Indicating  that  inten- 
tion are  not  used,  as  would  be  necessary  in 
case  of  a  conveyance  by  a  third  person.  I)em- 
Ing  V.  Williams,  20  Conn.  231,  68  Am.  Dec. 
380;  Jennings  v.   Davis,  31   Conn.  138. 

A  gift  of  land  by  a  man  to  his  wife  con- 
stitutes it  her  separate  estate.  Klmbrough  v. 
Klmbrough,  99  Ga.  134,  2.1  S.  B.  176. 

A  conveyance  by  husband  to  wife  creates  an 
equitable  separate  estate.  Loeb  v.  Manasses, 
78  Ala.  557. 

Such  conveyance  creates  an  equitable  estate 
unless  it  Is  in  exchange  for  statutory  sepa- 
rate estate.  Ilamaker  v.  Hamalcer.  85  Ala. 
232,  3  So.  611. 

In  case  a  man,  for  a  valuable  consideration, 
makes  a  gift  to  his  wife,  the  transaction  from 
its  very  nature  confers  a  separate  estate  with- 
out express  words.  Sherron  v.  Ilall,  4  I^a. 
500. 

A  gift  of  personal  property  by  husband  to 
wife  creates  a  separate  estate  by  necessary  Im- 
plication. Templeton  v.  Brown,  86  Tenn.  55, 
5  S.  W.  441 ;  Carpenter  v.  Franklin,  89  Tenn. 
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direction  of  the  court.  It  also  asked  the 
court  to  construe  said  Joiner  deed,  and  de- 
termine the  amount  of  interest  or  title  in 
said  Market-street  lot  acquired  by  the  said 
Caroline  I.  and  her  four  children,  who  were 
parties  thereto. 

In  these  ew  parte  proceedings,  on  the  12th 
of  January,  1858,  a  decree  was  entered  ad- 
judging that  under  the  Joiner  deed  the  chil- 
dren of  Caroline  I.  Weller  took  an  estate  and 
interest  in  common  with  her  in  the  Market- 
street  property,  and  the  cause  was  referred  to 
the  clerk  to  report  whether  it  was  mani- 
festly to  the  interest  of  the  said  Caroline  I. 
and  her  minor  children  that  the  Market 
street  lot  should  be  sold,  and  proceeds  in- 
vested in  other  property,  or  loaned  out  under 
the  direction  of  the  court.     The  clerk  and 


master  reported  that  it  would  be  manifestly 
to  the  interests  of  the  parties,  and  especially 
of  the  children,  to  sell  the  property,  and  in- 
vest the  proceeds  in  other  property,  or  loan 
it  out  at  interest,  as  the  court  miglit  order. 
This  was  confirmed  by  the  chancellor,  and  it 
was  again  adjudged  that  Caroline  I.  and 
her  children,  named  in  the  petition,  held  the 
Market-street  property  in  common,  and  di- 
recting it  to  be  sold.  This  decree  was  re- 
newed on  June  16,  1858,  and  again  on  Janu- 
ary 22,  1859. 

On  November  28,  1869,  an  order  was  en- 
tered showing  that  petitioners  had  dismissed 
their  petition. 

Nothing  further  appears  to  have  been  done 
until  the  November  term,  1865,  when  a  de- 
cree of  sale  was  renewed. 


142,  14  S.  W.  484;  Snodgrass  v.  Hyder,  95 
Tenn.  575,  32  S.  W.  764. 

The  mere  fact  of  the  gift  is  as  strong  evi- 
dence that  It  Is  to  be  the  sole  and  separate 
property  of  the  wife  as  any  declaration  in 
writing  would  be.  Lockwood  v.  Cullln,  4  Robt. 
129. 

A  deed  of  gift  by  a  man  to  his  wife  Is  valid 
as  between  the  parties,  and  vests  the  title  in 
her  as  completely  as  though  she  had  acquired 
it  by  inheritance.  Scrutchfield  v.  Sauter,  119 
Mo.  615,  24  S.  W.  137. 

A  conveyance  of  lands  by  a  man  directly  to 
his  wife  is  equivalent  to  a  conveyance  to  her 
sole  and  separate  use,  and  creates  an  equita- 
ble separate  estate.  But  the  effect  of  the  in- 
sertion of  a  provision  that  the  land  was  to 
be  held  In  all  respects  as  separate  estate  under 
the  law  was  left  undetermined.  Loeb  v.  McCul- 
lough,  78  Ala.  533. 

In  Wedel  v.  Herman,  59  Cal.  516.  the  court 
held  that  a  conveyance  by  husband  to  wife, 
Intended  as  a  gift,  vested  the  property  In  her 
as  her  separate  property. 

In  opposition  to  that  mass  of  authority.  In 
Plumb  V.  Ives,  30  Conn.  120,  It  was  held  that, 
in  the  absence  of  language  in  a  deed  from  hus- 
band to  wife  of  a  life  estate  through  a  third 
person  that  the  conveyance  is  to  her  sole  and 
separate  use,  the  law  will  not  supply  such  in- 
tention, and  he  will  have  a  right  to  the  income 
as  before.  The  court,  after  finding  a  reason 
for  the  conveyance  which  might  support  it 
without  holding  that  there  was  an  intention 
to  deprive  him  of  the  rents  and  profits,  held 
that  the  court  ought  not  to  impute  an  Inten- 
tion to  the  parties  which  may  not  have  been 
in  their  minds.  And  the  condition  of  the 
parties  gave  aid  to  the  holding  that  there 
was  no  sTuch  intention. 

So  a  Federal  court  has  held  that  prop- 
erty conveyed  by  a  man  to  his  wife  and  her 
heirs  by  a  deed  which  contains  no  terms  from 
which  It  appears  that  it  was  the  intention  of 
the  grantor  to  exclude  himself  from  the  bene- 
fit and  control  of  It  Is  not,  by  the  operation  of 
such  deed,  her  separate  estate.  He  will  retain 
a  freehold  estate  in  such  property,  which  is 
subject  to  execution  In  favor  of  his  creditors. 
But,  so  far  as  conveyances  after  Its  adoption 
are  concerned,  such  property  Is  converted  into 
separate  estate  by  a  constitutional  provision 
that  the  property  of  every  married  woman 
•hall  not  be  subject  to  the  debts  and  contracts 
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of   her   husband.     Starr   v.    Hamilton,    Deady, 
268,  Fed.  Cas.   No.   13,314. 

And  in  Craine  v.  Edwards,  92  Ky.  109,  17 
S.  W.  211,  the  court  held  that  a  statute  em- 
powering a  married  woman  to  devise  her  sepa- 
rate estate  does  not  apply  to  land  obtained  by 
gift  from  her  husband,  where  the  deed  did  not 
expressly  state  that  it  was  for  her  sole  and 
separate  use.  The  court  said,  it  Is  contended 
that,  if  the  conveyance  Is  from  a  stranger,  it 
must  contain  words  expressly  stating  that  It 
is  for  her  sole  and  separate  use  to  have  that 
effect,  but  not  if  It  is  from  her  husband.  But 
the  court  says  that  this  has  been  held  with 
respect  to  personal  estate,  but  that  It  Is  not 
true  with  respect  to  conveyances  of  real  estate. 
"There  Is  a  manifest  difference  between  the 
two  cases.  In  the  one  he  certainly  has  no 
longer  any  Interest  whatever  In  the  property, — 
the  transfer  vests  It  absolutely  In  her;  while 
In  the  other,  by  so  malting  the  deed,  he  may 
intend  that  his  marital  rights  shall  attach  to 
the  property  Just  the  same  as  if  the  conveyance 
were  from  some  other  party  to  her.  In  this 
instance,  why  was  not  tue  husband  entitled 
to  the  use  of  the  land  during  the  life  of  the 
wife,  and  to  be  tenant  by  the  curtesy  after  her 
death?  .  .  .  Where  he  merely  conveys  land 
to  her  by  a  deed  general  In  its  terms,  an  in- 
tention upon  his  part  to  create  a  separate  es- 
tate in  her  cannot  be  presumed  from  the  mere 
fact  that  the  conveyance  is  from  the  husband. 
It,  like  a  deed  from  any  other  person,  must 
show  In  some  way  an  intention  to  create  a 
separate  estate,  or  else,  In  the  absence  of  a 
power  to  do  so,  she  cannot,  under  the  statute, 
devise  It." 

A  distinction^  however.  Is  to  be  kept  In  mind 
between  these  equitable  separate  estates  and 
statutory  separate  estates.  The  estates  which 
are  created  and  protected  by  courts  of  equity 
have  only  th*  incidents  which  belonged  to 
such  estates  before  the  enactment  of  the 
statutes,  and  the  rights  pertaining  to  statutory 
estates  do  not  belong  to  them. 

Thus,  a  statute  providing  that  all  property 
which  shall  accrue  to  any  married  woman 
shall  be  owned  and  enjoyed  by  her  as  her  own 
separate  estate  does  not  affect  equitable  sepa- 
rate estate ;  but  the  further  provision  that  any 
deed  from  husband  to  wife  shall  be  void 
against  his  existing  creditors  will  abrogate 
the  rule  that  the  ordinary  conveyance  by  hus^ 
hand  to  wife  is  void,  and  cause  such  convey- 
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On  February  2,  1866,  the  clerk  and  master 
reported  that  Gen.  W.  Y.  C.  Humes  had  of- 
fered to  give  $11,000  for  the  Market-street 
property,  and  on  the  3d  of  February,  1866, 
the  clerk  reported  that  the  offer  was  a  good 
one  and  ought  to  be  accepted. 

No  further  step  appears  to  have  been 
t^iken  in  the  case. 

On  the  20th  of  February,  1868,  Jacob  Wel- 
lor,  the  husband,  tiled  his  original  bill  against 
his  wife,  Caroline  I.  Weller,  and  their  minor 
children,  J.  J.  Weller,  Sarah  W.,  Henry 
Clay,  Robert  F.,  Caroline  I.,  and  Forrest  L. 
Weller.  The  bill  alleged  that  this  Market- 
street  property  was  conveyed  by  Joiner  to 
Caroline  I.  Weller  to  her  sole  and  separate 
use  and  to  the  heirs  of  her  body.  It  made 
the  ex  parte  proceedings  a  part  of  the  bill, 


and  referred  to  the  deed  as  being  on  file  in 
that  case.  It  set  out  that  the  Market-street 
property  could  be  sold  for  $11,000;  and 
prayed  that  it  might  be  sold,  and  the  pro- 
ceeds reinvested  by  Jacob  Weller  in  other 
city  property,  upon  the  same  trust  as  was 
set  out  in  the  deed  from  Joiner,  heretofore 
referred  to.  A  decree,  was  entered  directing 
a  sale  of  the  property  for  $11,000,  upon  proof 
and  report  of  the  clerk  and  master  that  it 
was  to  the.  interest  of  the  parties  that  the 
sale  should  be  made.  The  sale  was  ordered 
to  be  made  by  Jacob  Weller  as  special  com- 
missioner, the  minimum  price  to  be  $11,000. 
On  the  2l8t  of  July,  1886,  Jacob  Weller 
reported  to  the  court  that  he  had  sold  the 
Market-street  lot  to  Alston,  and  this  sale 
was  confirmed,  and  title  to  the  Market-street 


ance  to  vest  in  her  a  legal  estate.  Gluck  v. 
Cox,  90  Ala.  331,  8  So.  101. 

A  married  woman  has  complete  control  over 
her  equitable  separate  estate,  and  may  charge 
it  as  though  she  were  sole:  but  her  separate 
statutory  estate  can  be  charged  only  in  the 
manner  designated  by  the  statute.  And  a 
statutory  estate  cannot  be  transformed  into 
an  equitable  estate  by  transfer  between  the 
parties,  as  by  a  conveyance  of  the  statutory 
estate,  and  the  husband's  conveyance  of  prop- 
erty to  the  wife  in  lieu  of  it.  Loeb  v.  McCul- 
lough,  78  Ala.  633,  Overruling  expressions  to 
the  contrary  in  Turner  v.  Kelly,  70  Ala.  85. 

Statutory  separate  estate  cannot  be  convert- 
ed Into  equitable  estate..  Farrior  v.  New  Eng- 
land Mortg.  Secur.  Co.  92  Ala.  179,  12  L.  R.  A. 
856,  9  So.  532 ;  Jordan  v.  Smith,  83  Ala.  299. 
3  So.  703. 

The  mere  fact  that  the  husband  Joins  with 
a  cotenant  of  his  wife  in  the  deed  by  which  the 
property  Is  partitioned  does  not  alter  the 
character  of  the  title  by  which  her  share  of  the 
estate  is  held,  and  convert  it  from  a  fee  sim- 
ple into  a  separate  estate,  which,  under  the 
statutes,  cannot  be  alienated,  where  there  is 
nothing  in  the  language  of  the  deed  to  indi- 
cate that  such  is  the  intention.  And  the 
marital  rights  of  the  husband  in  the  estate 
cannot  be  changed.  Murdock  v.  Memphis  & 
O.  R.  Co.  7  Baxt.  558. 

To  create  statutory  separate  estate  in  the 
wife  by  a  conveyance  from  her  husband  the 
consideration  must  have  been  statutory  estate. 
Uamaker  v.  Hamaker,  88  Ala.  431,  6  So.  754. 

But  the  Alabama  act  of  1887  converted  the 
wife's  equitable  title  into  a  legal  one.  Maxwell 
V.  Grace,  85  Ala.  579,  5  So.  319;  Manning 
v.  Pippen,  86  Ala.  357,  11  Am,  St.  Rep.  46, 
5  So.  572;  Allen  v.  Hamilton,  109  Ala.  634, 
19  So.  903. 

In  the  absence  of  creditors  whose  rights  are 
put  in  Jeopardy,  a  man  may  create  a  separate 
estate  for  his  wife  out  of  his  own  property. 
Yazel  V.  Palmer,  81  111.  82 ;  Hockett  v.  Bailey, 
86  111.  76. 

But  such  estate  is  a  legal  one,  and  must 
he  conveyed  or  charged  in  the  manner  provided 
by  statute.     Elder  v.  Jones,  85  111.  384. 

YII.  Remaining  interest  of  huahand.. 

a.  In  general. 

From  the  fact  that  the  equitable  title  only 
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is  vested  in  the  wife,  there  must  of  necessity 
be  some  custodian  of  the  legal  title,  and  this 
is  held  to  remain  in  the  husband. 

In  case  of  a  gift  of  personal  property  by  a 
man  to  his  wife  the  legal  title  will  remain  in 
him,  and  the  beneficial  use  will  vest  In  her 
as  her  separate  estate.  Campbell  v.  Galbreatb, 
12  Bush.  464. 

And  the  fact  that  sh^  has  the  beneficial 
Interest  will  preclude  him  from  asserting  it 

Therefore,  after  conveying  property  to  the 
wife  the  husband  is  precluded  from  claiming 
without  alleging  fraud  or  mistake  that  there  was 
no  consideration  for  the  conveyance.  Miller  v. 
Miller,  17  Or.  423,  21  Pac.  938.  The  court 
says  to  allow  the  grantor  in  such  a  case,  in 
order  to  render  the  deed  ineffectual,  to  come 
in  and  swear  that  he  did  not  mean  what  he 
had  said  under  his  hand  and  seal,  or  to  claim 
that  the  deed  intended  something  different 
from  what  its  terms  Implied,  is  a  violation  of 
the  established  rules  of  evidence. 

If  a  man  settles  a  house  and  business  to  the 
separate  use  of  his  wife  he  may  be  restrained 
from  in  any  manner  Interfering  with  the  busi- 
ness, and  even  from  entering  the  house.  Wood 
V.  Wood,  19  Week.  Rep.  1049.  The  court  says 
the  husband  entered  into  a  contract  with  his 
wife  by  which  she  was  to  conduct  a  hotel  for 
the  benefit  of  herself  and  the  children,  and 
to  occupy  it  as  a  feme  eole.  How  can  she  do 
so  if  he  is  allowed  to  walk  in  when  he  likes, 
occupy  any  room  he  pleases,  and  conduct  him- 
self as  proprietor. 

So,  if  an  absolute  gift  is  made  by  a  man  to 
his  wife  of  his  personal  property  it  is  to  her 
exclusive  use,  and  he  cannot  resume  the  use 
and  control  of  it  under  the  statute  giving  him 
certain  rights  in  his  wife's  property,  even 
although  no  words  of  exclusiveness  are  uded. 
Williams  V.  King,  43  Conn.  574. 

So,  no  trust  results  in  favor  of  the  grantor 
in  case  of  a  conveyance  by  a  man  to  his  wife 
unless  he  shows  that  such  was  the  intention 
by  a  preponderance  of  the  evidence.  McCaw 
V.  Burk,  31  Ind.  56. 

And  parol  evidence  is  not  admissible  to  con- 
tradict the  recitals  of  a  deed  from  husband  to 
wife  for  the  purpose  of  raising  an  implied 
trust  in  him.  Kahn  v.  Kahn,  94  Tex.  114, 
58  S.  W.  825. 

No  conditional  trust  will  be  presumed  in 
favor  of   the   husband   whtn  /*ie  conveys   real 
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lot  was  vested  in  him,  and  the  commissioner 
was  ordered  to  report  to  the  next  term  of 
the  court  what  disposition  he  had  made  of 
the  money. 

On  the  19th  of  January,  1869,  he  reported 
that  he  had  used  $8,109  in  the  purchase  of  a 
lot  on  the  north  side  of  Beale  street,  and 
that  by  mistake  he  had  taken  the  title  to 
himself,  instead  of  to  his  wife  and  children, 
and  he  preferred  to  convey  the  Beale-street 
lot  to  his  wife  and  children,  to  hold  just  as 
they  held  the  Market-street  lot,  or,  in  lieu 
thereof,  to  convey  to  them  the  Main-street 
lot,  which  at  that  time  belonged  to  him,  to 
be  held  in  the  same  way  by  his  wife  and 
children.  This  report  sets  out  that  the 
Main-street  lot  was  more  valuable  than 
either  the  Market-street  lot  or  the  Beale- 


street  lot.  This  report  was  confirmed  on 
January  16,  1869,  and  the  cause  was  re- 
ferred to  the  clerk  to  report  whether  it 
would  be  best  to  invent  the  proceeds  in  the 
Main-street  lot  or  in  the  Beale-street  lot. 
The  clerk  and  master  reported  that  the 
Main-street  lot  was  the  better  investment, 
and  should  be  made.  This  report  was  con- 
firmed on  the  10th  of  February,  1869,  and 
it  was  ordered  that  the  Main-street  lot 
should  be  taken  and  accepted  as  an  invest- 
ment of  the  Market-street  property.  And 
it  was  further  ordered  that  all  right,  title, 
and  interest  of  the  said  Jacob  Weller  in 
said  Main-street  lot  should  be  devested  out 
of  him,  and  vested  in  said  Caroline  I. 
Weller  and  her  children  by  the  said  Jacob 


estate  to  his  wife  without  qualification  or 
reservation.     Groff  v.  Rohrer,  85  Md.  327. 

Bat  he  may  still  retain  tiie  power  of  pre- 
venting a  disposition  of  the  property. 

A  conveyance  of  the  homestead  by  the  hus- 
band to  the  wife  will  not  empower  her  to 
convey  it  by  an  instrument  in  which  the  hus- 
band does  not  Join,  where  the  statute  provides 
that  a  conveyance  or  encumbrance  by  the 
owner  is  of  no  validity  unless  the  husband,  or 
wife,  if  the  owner  is  married,  concurs  in  and 
signs  the  same  joint  instrument.  Spoon  v. 
Van  Fossen,  53  Iowa,  494,  5  N.  W.  624. 

Under  the  Indiana  statutes,  the  husband  was 
required  to  Join  in  the  conveyance  to  alienate 
the  separate  estate  of  a  married  woman.  Sims 
V.  Rickets,  85  Ind.  181,  9  Am.  Rep.  679. 

And  under  a  statute  which  permits  a  mar- 
ried woman  to  become  seised  of  land  by  direct 
gift  or  purchase  in  her  own  name,  and  as  of  her 
own  property,  she  becomes  vested  by  a  gift 
to  her  from  her  husband  of  the  fee  in  which 
he  retains  his  marital  rights.  Mutual  F.  Ins. 
Co.  V.  Deale,  18  Md.  26,  79  Am.  Dec.  673. 

b.  Curtesy. 

Bingham  v.  Wbllbb  raises  ^  very  interest- 
ing question.  Does  a  man,  by  conveying  prop- 
erty to  his  wife,  deprive  himself  of  all  rights 
of  curtesy  therein?  In  that  case  the  convey- 
ance was  to  the  sole  and  separate  use  of  the 
wife,  and  the  court  followed  the  line  of  deci- 
sions which  hold  that  there  are  no  rights  of 
curtesy  in  separate  estate.  But  would  the 
same  rule  apply  where  the  conveyance  is  not 
expressly  made  to  the  separate  use  of  the  wife, 
but  is  held  to  be  so  by  construction  ?  After  dis- 
tinguishing the  cases  as  much  as  possible,  there 
seems  to  be  some  conflict  on  this  question. 
The  terms  of  the  conveyance  in  some  in- 
stances have  determined  the  question  in  favor 
of  or  against  the  right. 

Thus,  a  grant  by  a  man  to  his  wife,  which 
expressly  states  that  it  is  for  the  purpose  of 
providing  sustenance  for  him,  his  wife,  and 
two  children  now  living,  and  any  children 
which  may  hereafter  be  born,  does  not  exclude 
the  grantor  from  the  right  to  take  the  personal 
property  at  the  death  of  his  wife  by  his 
right  of  marriage,  or  to  inherit  the  real  estate 
under  the  statutes  of  descent.  Allen  v.  West- 
brook,  16  Lea,  251. 

So,  property  acquired  by  a  married  woman 
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from  her  husband,  which  does  not  become 
statutory  separate  estate  or  equitable  separate 
estate  by  reason  of  being  conveyed  to  her 
sole  and  separate  use,  is  held  subject 'to  her 
common-law  disabilities,  so  that  her  husband 
is  entitled  to  curtesy  in  it.  Zeust  v.  Staffan, 
16  App.  D.  C.  141. 

On  the  other  hand,  a  man  will  deprive  him- 
self of  his  rights  of  curtesy  by  conveying  land 
to  his  wife  for  life  with  remainder  to  her 
heirs,  since  there  can  be  no  curtesy  in  a  life 
estate.  Phillips  v.  LaForge,  89  Mo.  72»  1  S.  W. 
220. 

So,  if  property  is  conveyed  to  a  married 
woman  in  such  a  manner  as  to  give  her  a 
power  of  alienation  over  it  free  from  the  con- 
trol of  her  husband,  his  rights  of  curtesy  do 
not  attach  to  it  if  she  effects  an  alienation 
before  her  death.  Chapman  v.  Price,  83  Va. 
392,  11  S.  E.  879. 

In  Rautenbusch  v.  Donaldson,  13  Ky.  L. 
Rep.  752,  18  S.  W.  536,  where  the  rights  of 
a  second  husband  to  land  conveyed  to  the  wife 
by  the  first  one  were  involved,  the  court  says 
that  where  the  language  used  in  the  con- 
veyance expresses  a  plain  intent  to  deprive  the 
husband  of  the  right  of  curtesy  his  claim  to 
a  life  estate  Is  barred. 

And  the  question  may  be  solved  by  the  pro- 
visions of  the  statute. 

Thus,  real  estate  conveyed  to  a  woman  by 
her  husband  cannot  be  held  to  her  sole  and 
separate  use  under  the  New  Hampshire  stat- 
utes, and  therefore  his  right  of  curtesy  in  It 
remains  unimpaired.  Roble  v.  Chapman,  59 
N.  H.  41. 

But  by  the  Ohio  statutes  a  surviving  hus- 
band without  issue  born  during  coverture  is 
not  entitled  to  curtesy  in  the  lands  of  his 
deceased  wife  as  against  her  issue  by  a  former 
husband,  unless  the  lands  were  obtained  by 
gift  from  himself.  Denny  v.  McCabe,  35 
Ohio  St.  576. 

In  New  l^ork  the  woman  has  the  right  to 
dispose  of  her  separate  estate  during  life,  but 
in  case  she  does  not  do  so  her  husband  may 
have  his  curtesy. 

Therefore,  a  man  is  entitled  to  curtesy  in 
a  lot  conveyed  to  his  wife  through  the  medium 
of  a  third  person  by  deed  which  makes  no  men- 
tion of  his  marital  rights,  where  she  dies 
seised  of  It  and  leaves  no  will.  Vanderveer  v. 
Vanderveer,  17  N.  Y.  S.  R.  648,  1  N.  Y.  Supp. 
897. 
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Weller  in  like  manner  as  they  owned  the 
Market-street  property  under  the  deed  from 
Henry  B.  Joiner,  and  that  the  title  be  vested 
in  them  and  their  assigns,  forever. 

During  the  pendency  of  this  case  Henry 
Clay  and  Robert  F.  died  intestate,  and  with- 
out children.  Caroline  I.  Weller  has  died, 
leaving  her  husband,  Jacob  Weller,  and  the 
four  children,  Mrs.  Bingham,  John  J.,  Caro- 
line I.,  and  Forrest  L. 

It  is  insisted  on  behalf  of  Mrs.  Bingham 
that  the  last  proceeding  in  the  court  to 
which  we  have  referred  vested  the  title  to 
the  property  in  Caroline  I.  Weller  and  her 
two  children,  Mrs.  Bingham  and  John  J. 
Weller,  who  were  alive  at  the  time  the  deed 
was  made  by  Joiner  in  1851 ;  and  hence  Mrs. 
Weller,  the  mother,  and  Mrs.  Bingham  and 


John  J.  Weller,  were  entitled  to  a  one-third 
interest  in  common  in  the  Market-street 
property,  and  upon  the  death  of  her  mother 
she  inherited  one  fourth  of  her  one-third 
interest;  so  that  her  interest  in  the  property 
is  five  twelfths  of  the  same. 

The  argument  is  that  the  decree  of  the 
court  construing  the  deed  of  Joiner  to  Mrs. 
Weller  adjudged  that  the  title  to  the  lot  was 
vested  in  Mrs.  Weller  and  her  children,  and 
all  the  parties  in  interest  being  before  the 
court  in  that  case  are  bound  by  its  decrees 
construing  the  deed  and  fixing  the  right  of 
the  parties. 

The  chancellor,  in  his  decree  in  the  pres- 
ent case,  however,  adjudged  that  the  title  to 
Market-street  property  was  vested  in  Caro- 
line I.  Weller  in  fee  simple. 


So,  in  Clark  v.  Clark,  24  Barb.  582,  it  la 
said  with  respect  to  estates  acquired  during 
coverture,  the  rights  of  curtesy  of  the  hus- 
band were  not  defeated  by  the  statutes  es- 
tablishing separate  estates  of  married  women, 
unless  the  property  was  conveyed  or  devised 
before  the  owner's  death. 

And  in  Fettlplace  v.  Gorges,  1  Ves.  Jr. 
46,  It  was  held  that  a  married  woman  may 
dispose  of  her  personal  separate  estate  by 
law  free  from  any  claim  of  her  husband. 
If  no  disposition  Is  made  the  husband  succeeds 
as  next  of  kin,  not  in  consequence  of  marital 
rights. 

One  of  the  most  valuable  Incidents  of  sep- 
arate estate  Is  destroyed  If  the  husband  Is 
held  to  have  a  right  of  curtesy  therein.  He 
Is  thereby  given  practically  an  absolute  veto 
upon  her  power  of  alienation,  and  the  trend 
of  the  law  would  seem  to  be  against  the 
recognition  of  such  right.  This  Is  well  Il- 
lustrated by  BiNOHAM  V.  W'ELLBB,  notwith- 
standing the  fact  that  in  Frnzcr  v.  High- 
tower,  12  Helsk.  94,  it  is  said  that  it  Is 
settled  law  in  Tennessee  that  a  man  is  en- 
titled to  curtesy  In  the  property  held  by  a 
trustee  for  the  separate  use  of  his  wife. 

And  in  Wood  v.  Polk,  12  Helsk.  222,  it  Is 
held  that  to  exclude  the  marital  rights  of  the 
husband  that  intention  must  have  been  ex- 
pressly declared.  Yet  the  court  In  the  Bing- 
ham Case  holds  that  a  man  cannot  convey 
property  to  the  separate  use  of  his  wife,  and 
still  retain  a  veto  power  over  it. 

That  decision  finds  support  In  decisions  from 
some  of  the  other  states. 

Thus,  a  conveyance  In  trust  for  the  use  and 
benefit  of  grantor's  wife,  so  that  the  same 
shall  not  be  subject  in  any  case  to  the 
future  control,  debts,  or  liabilities  of  her 
present  or  any  future  husband,  deprives  her 
husband  of  any  right  of  curtesy  In  the  prop- 
erty.    Rigler  V.   Cloud,  14  Pa.   36.1. 

So,  property  conveyed  by  a  man  to  his  wife 
is  within  the  operation  of  a  constitutional 
provision  abolishing  his  rights  of  curtesy  In 
her  separate  estate.  Walker  v.  Long,  109  N. 
C.  510,  14  S.  E.  299. 

A  husband  Is  not  entitled  to  curtesy  In  the 
statutory  separate  estate  of  his  wife  which  he 
has  created  for  her  benefit.  RatllflF  v.  Ratllff, 
102  Va.  880,  47  S.  E.   1007. 

A  separate  estate  created  in  the  wife  by  a 
conveyance  from  her  husband  excludes  his 
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rights  of  curtesy.  Dugger  v.  Dugger,  84  Va. 
130,  4  S.  E.  171. 

Where  the  husband  Is  not  entitled  to  curtesy 
in  the  separate  estate  of  his  wife  an  absolute 
deed  of  property  from  him  to  her,  which 
vests  the  title  In  her  as  her  separate  estate, 
deprives  him  of  his  right  to  curtesy  in  the 
property.  Bayers  v.  Wall,  6  Gratt.  373,  21 
Am.  Rep.  303. 

A  husband  is  not  entitled  to  curtesy  in  an 
equitable  estate  of  the  wife  created  by  himself. 
Jones  V.  Jones,  96  Va.  749,  32  S.  E.  463.  And 
the  court  says  a  husband,  If  he  survives  his 
wife  and  the  common-law  requisites  exist,  is 
entitled  to  any  curtesy  In  any  real  estate  held 
by  her  as  her  equitable  separate  estate  which 
may  remain  at  her  death  undisposed  of  by 
her  during  the  coverture,  or  by  will,  under 
a  power  to  that  effect  vested  in  her  by  the 
Instrument  creating  the  separate  estate,  Just 
as.  in  any  other  real  estate  of  Inheritance 
owned  by  her,  unless  his  marital  rights  are 
excluded  by  such  instrument.  Where  the 
equitable  separate  estate  Is  created  by  the 
husband,  the  intention  to  exclude  Is  presumed, 
or  results  from  the  transaction  itself,  except 
so  far  as  he  may  have  reserved  his  marital 
rights  in  the  instrument  creating  the  separate 
estate.  The  law  attaches  to  every  absolute 
conveyance  complete  alienation  of  the  entire 
interest  of  the  grantor  so  far  as  the  aliena- 
tion is  permitted  by  the  rules  of  law  and 
equity.  Upon  this  point  the  law  presumes  that 
a  husband,  by  an  absolute  conveyance  creating 
an  equitable  separate  estate  in  the  wife,  intend- 
ed to  vest  In  her  his  entire  interest  In  the  sub- 
ject conveyed,  including  all  his  marital  rights, 
present  and  future ;  and  the  conveyance  Is  so 
construed. 

But  other  courts  have  taken  the  opposite 
view. 

Thus,  where  a  deed  from  a  man  to  his 
wife  creates  in  her  an  equitable  estate  he  has 
an  estate  for  life  In  it  as  tenant  by  the  curtesy. 
Such  a  deed  does  not  convey  the  estate  by  the 
curtesy  unless  It  Is  so  expressed.  Ball  v.  Ball, 
20  R.  I.  620,  40  Atl.  234. 

In  Reagle  v.  Reagle,  179  Pa.  80,  36  Atl. 
191,  It  is  assumed  that  the  husband  has  cur- 
tesy in  land  which  he  has  conveyed  to  his 
wife. 

In  Tremmel  v.  Kleiboldt,  75  Mo.  255,  Affirm- 
ing 6  Mo.  App.  549,  it  was  held  that  the  hus- 
band had  the  right  of  curtesy  in  real  estate 
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The  construction  contended  for  by  Mrs. 
Bingham  cuts  out  the  after-born  children 
from  any  interest  in  the  property,  and  also 
cuts  out  the  husband  from  any  interest  as 
tenant  by  curtesy. 

We  are  of  opinion  that  the  language  used 
by  the  chancellor  in  fixing  the  rights  of  the 
wife  and  children  of  Jacob  Welier  in  the 
Main-street  property  intended  to  place  the 
title  and  interest  in  the  property  exactly  as 
it  existed  under  the  deed  from  Joiner  to 
Caroline  I.  Welier  to  the  Market-street  prop- 
erty. The  decree  is  confusing  and  contra- 
dictory in  its  terms,  in  that  it  vests  the  title 
in  the  Main-street  property  in  the  wife  and 
children  of  Jacob  Welier,  to  be  held  by  them, 
their  heirs  and  assigns;  but  it  further  pro- 
vides that  they  should  hold  it  and  own  it 


in  like  manner  as  they  owned  and  held  the 
Market-street  property  under  the  deed  from 
Joiner  to  them.  Now,  the  deed  from  Joiner 
to  Caroline  I.  Welier  recites  that  the  prop- 
erty is  conveyed  to  Caroline  I.  Welier  and 
her  ''body"  heirs;  and  imder  the  uniform 
course  of  our  decisions  this  vested  a  fee-sim- 
ple estate  in  Caroline  I.  Welier,  and  vested 
no  estate  in  her  children.  Middleton  v. 
Smith,  1  Coldw.  144;  Kirk  v.  Furgeraon, 
6  Coldw.  483;  Wynne  v.  Wynne,  9  Heisk. 
309 ;  Owen  v.  Hancock,  1  Head,  663.     • 

Under  these  contradictory  terms  of  the 
decree,  we  are  of  the  opinion  that  the  court 
intended  to  vest  the  title  to  the  Main-street 
lot  in  Caroline  I.  Welier  in  fee-simple,  just 
as  she  took  title  to  the  Market-street  lot 
under  the  Joiner  deed. 


conveyed  by  him  to  trustees  for  the  sole  and 
separate  use  of  his  wife. 

A  conveyance  by  a  man  of  real  estate  to  the 
sole  and  separate  use  of  his  wife  does  not  de- 
prive him  of  his  rights  of  curtesy,  and  she 
has  no  power  to  will  the  property  In  such  a 
way  as  to  do  so.  Soltan  v.  Sol  tan,  93  Mo. 
307,  6  S,  W.  95. 

A  man  is  entitled  to  curtesy  In  the  equitable 
separate  estate  of  his  wife.  Cornwell  v.  Or- 
ton,  126  Mo.  355,  27  S.  W.  536. 

A  wife  cannot  deprive  the  busband  of  cur- 
tesy in  her  lands  by  will.  Casler  v.  Gray,  159 
Mo.  588,  60  S.  W.  1032. 

The  husband  was  entitled  to  curtesy  in  the 
equitable  estate  vested  in  the  wife  by  a  con- 
veyance from  him  prior  to  the  passage  of  the 
married  woman's  acts.  Miller  v.  Quick,  158 
Mo.  495,  59  S.  W.  955. 

A  man  is  not  barred  of  his  rights  of  curtesy 
in  property  which  he  conveys  to  his  wife  by 
deed  of  general  warranty.  Deming  v.  Miles, 
35  Neb.  739,  37  Am.  St.  Rep.  464,  53  N.  W. 
665. 

In  Indianapolis,  B  &  W.  R.  Co.  v.  McLaugh- 
lin, 77  111.  275,  it  is  held  that  in  property  con- 
veyed by  a  man  to  his  wife  he  has  no  estate 
during  coverture;  but  it  is  intimated  that  on 
the  birth  of  a  child  he  may  have  a  tenancy 
by  the  curtesy  initiate. 

A  conveyance  of  real  estate  by  a  man  to 
his  wife  vests  in  her  the  equitable  title  leav- 
ing the  legal  title  in  him;  and  upon  her  death 
he  is  entitled  to  curtesy.  Ogden  v.  Ogden, 
60  Ark.  70,  46  Am.  St.  Rep.  151,  28  8.  W.  796. 

VIII.  Rights  affainut  husband's  heirs. 

If  the  husband  does  not  attempt  to  revoke 
the  conveyance  during  his  lifetime  the  attempt 
by  the  heirs  to  set  it  aside  will  meet  with 
little  favor. 

A  conveyance  of  all  his  property  by  a  man 
to  his  wife  upon  a  strong,  meritorious  con- 
sideration will  be  upheld  in  equity  against 
the  heirs  of  the  husband.  Jones  v.  Obenchain, 
10  Graft.  259. 

A  gift  by  a  man  to  his  wife  of  all  his  prop- 
erty will  be  upheld  against  his  heirs  if  it  is 
no  more  than  a  reasonable  provision  for  the 
wife.  Wood  V.  Broadley,  76  Mo.  23,  43  Am. 
Rep.  754. 

The  heirs  of  a  man  cannot  assert  title  in  a 
slave  which  he  procured  to  be  conveyed  to  his 
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wife  in  consideration  of  one  which,  l)ein^  her 
property,  came  to  him  by  the  marriage.  Avery 
V.  Avery,  12  Tex.  56,  62  Am.  Dec.  513. 

Where  the  intention  of  a  man  is  clear  and 
manifest  to  make  a  gift  to  his  wife  equity 
will  uphold  it  against  his  personal  representa- 
tives. RatclifTe  v.  Dougherty,  24  Miss.  181 ; 
Wells  V.  Treadwell,  28  Miss.  717;  Fatheree 
V.  ITletcher,  31  Miss.  265. 

In  Border  v.  Border,  23  Kan.  391,  33  Am. 
Rep.  167,  the  court,  in  upholding  a  conveyance 
of  property  by  a  man  to  his  wife  as  against 
his  heir,  says:  "Men  of  sound  minds  and  not 
under  guardianship  should  have  the  privilege 
of  disposing  of  their  property  as  they  please, 
so  long  as  they  do  not  interfere  with  the  rights 
of  creditors,  or  of  persons  dependent  upon 
them  for  support." 

In  Hartwell  v.  Jackson,  7  Tex.  576,  al- 
though there  were  elements  of  estoppel  In  the 
case,  the  court  seems  to  have  proceeded  upon 
the  theory  that  a  man  may  make  a  valid  bill 
of  sale  or  deed  of  gift  to  his  wife,  which  will 
be  enforced  against  his  heirs. 

A  gift  by  a  man  to  his  wife  of  bank  shares 
may  be  upheld  against  the  claims  of  his  heirs. 
Adams  v.  Brackett,  5  Met.  280. 

The  widow  may  hold  gifts  of  personal  prop- 
erty from  her  husband,  which  he  has  not  re- 
voked at  the  time  of  his  death,  against  his 
personal  representatives.  Fisk  v.  Cushman, 
6  Cush.  20,  52  Am.  Dec.  761. 

A  gift  of  money  by  a  man  to  his  wife  gives 
her  a  valid  title  thereto  after  his  death  as 
against  his  legal  representatives.  McCluskey 
V.  Provident  Sav.   Inst.   103  Mass.  300. 

Although  the  husband  retains  the  legal  title 
to  personalty  given  by  him  to  his  wife,  upon 
his  death,  which  removes  her  disabilities,  the 
title  will  vest  in  her  eo  instanii,  and  will  not 
descend  to  his  personal  representatives. 
Thomas  v.  Barkness,  13  Bush,  27,  Overruling 
Bridges  V.  W^ood,  4  Dana,  610. 

A  gift  of  land  will  be  sustained  in  equity 
as  against  the  heirs  of  the  husband.  Majors 
V.  Everton,  89  111.  56,  31  Am.  Rep.  65. 

An  absolute  gift  of  property  by  a  man  to 
his  wife  makes  her  the  absolute  owner  as 
against  his  representatives,  and  upon  his  death 
the  legal  and  equitable  titles  unite  in  her  so 
as  to  permit  her  to  recover  possession  of  the 
property  in  an  action  at  law.  Underbill  v. 
Morgan.  33  Conn.  105. 

If    the    husband    makes    an    actual    gift    of 


MS 


Tennessee  Sufseme  Coubt.. 


Junat, 


It  follows  that,  upon  the  death  of  Caroline 
I.  Weller,  her  husband,  Jacob  Weller,  became 
entitled  to  an  estate  by  curtesy  in  the  Main- 
street  lot;  and  that,  subject  to  this  curtesy 
interest,  the  estate  vested  in  the  heirs  of 
Mrs.  Caroline  I,  Weller,  but  no  estate  vested 
in  them  until  her  death,  and  then  only  as 
her  heirs. 

As  to  this  feature  of  the  case  the  decree 
of  the  chancellor  is  reversed  and  modified 
80  as  to  give  to  Jacob  Weller  a  curtesy  in- 
terest in  the  Main-street  lot  or  its  proceeds. 

The  title  to  the  Beale-street  lot  was  vested 
in  Caroline  I.  Weller  by  deed  from  her  hus- 
band, Jacob  Weller,  executed  April  10,  1876. 
rhe  husband  conveys  this  property  to  the 
wife  to  her  sole,  separate,  and  exclusive  use 
as  a  separate  estate,  free  and  discharged 


from  all  his  control  and  liabilities,  but  with 
full  power  to  her  to  sell,  convey,  or  mort- 
gage the  same  at  her  pleasure.  The  haben- 
dum recites  that  she  is  to  have  and  to  hold 
it  as  separate  estate  as  above  stated,  with 
power  of  alienation,  and  it  contains  a  general 
warranty. 

It  is  insisted  for  complainant  that  the 
terms  and  the  language  of  this  deed  deprive 
her  husband,  Jacob  Weller,  of  any  interest 
in  the  estate,  both  during  the  life  of  the 
wife  and  after  her  death. 

In  the  answer  filed  in  this  case  two  of  the 
children — Carrie  I.  and  Forrest  L. — set  out 
over  their  signatures  that  they  desire  their 
father,  Jacob  Weller,  to  retain  possession  of 
this  Beale-street  lot,  and  receive  the  rents 
therefrom  as  long  as  he  lives. 


money  to  the  wife,  which  she  retains  until 
after  his  death,  though  he  could  have  re- 
claimed It  during  his  lifetime  the  personal 
representative  cannot  recover  it  of  her.  Pur- 
year  V.  Puryear,  12  Ala.  18. 

Courts  of  equity  may  recognise  and  en- 
force contracts  between  husband  and  wife  In 
her  favor  as  against  his'  administrator.  So 
that  where  he  purchases  slaves  in  her  name, 
and  treats  them  as  her  property,  during  his 
lifetime,  and  the  property  purchased  is  a  rea- 
sonable portion  for  her,  equity  will  uphold 
the  transaction.  Williams  v.  Maull,  20  Ala. 
721. 

A  gift  by  a  man  to  his  wife  will  be  upheld 
In  equity  as  against  his  heirs.  Riley  v.  Riley, 
25  Conn.  154.  The  court  says  of  Dibble  v.  Hut- 
ton,  1  Day,  221,  that,  so  far  as  it  holds  a  con- 
trary doctrine,  the  question  can  no  longer  be 
considered  as  standing  where  it  stood  when 
that  case  was  decided ;  that  that  case  is  an 
anomaly  in  the  law,  and  its  doctrine  is  not 
at  this  time  satisfactory  to  the  profession ; 
that  the  doctrine  of  the  case  so  viewed  is  an 
illiberal  and  obsolete  relic  of  the  ancient  law 
of  baron  and  feme. 

Taking  security  for  money  loaned  In  the 
Joint  names  of  husband  and  wife  will  entitle 
the  wife  to  claim  it  against  the  personal  rep- 
resentatives of  the  husband  in  case  he  dies 
leaving  the  securities  outstanding.  Christ's 
Hospital  V.  Budgln,   2  Vern.  683. 

A  deposit  of  money  in  the  name  of  husband 
and  wife  becomes  hers  upon  his  decease  with- 
out disturbing  it.  Roman  Catholic  Orphan 
Asylum  v.  Strain,  2  Bradf.  34. 

A  note  given  by  husband  to  wife  may  be  en- 
forced against  his  estate.  Templeton  v.  Brown, 
86  Tenn.  55,  6  S.  W.  441. 

But  it  has  been  held  that  equity  will  not 
enforce  a  conveyance  to  the  wife  against  a 
child  for  whom  no  provision  has  been  made. 
Crooks  V.  Crooks,  34  Ohio  St.  610. 

IX.  Homeatead  and  community. 

The  rule  which  permits  the  husband  to  make 
valid  conveyance  to  bis  wife  applies  to  prop- 
erty in  which  they  have  a  common  interest. 

Since  the  passage  of  the  married  women's 
acta  A  grant  by  a  man  to  his  wife  of  his 
interest  in  property  held  by  entireties  with  her 
is  valid.    Meeker  v.  Wright,  76  N.  T.  262. 

A  gift  by  a  man  to  his  wife  of  the  com- 
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munity  property  is  valid.  Hlggins  v.  Higgins, 
46  Cal.  259 ;  Jackson  v.  Torrence,  83  Cal.  521, 
23  Pac.  695 ;  Carter  v.  McQuade,  83  Cal.  278, 
28  Pac.  348. 

A  gift  by  a  man  to  his  wife  of  the  com- 
munity property  by  purchasing  real  estate  and 
having  the  title  transferred  to  her  is  valid. 
Peck  V.  Brummaglm,  31  Cal.  440;  Wright  v. 
Wright  (Cal.)  41  Pac.  695;  Alferltz  v.  Ar- 
rivillaga,  143  Cal.  646,  77  Pac.  657. 

If  a  man  causes  a  deed  for  property  pur- 
chased with  community  funds  to  be  made  to 
his  wife  reciting  that  it  is  for  her  separate 
use,  the  title  will  vest  in  her  as  her  separate 
estate.  McCutchen  v.  Purlnton,  84  Tex.  604, 
19  S.  W.  710. 

The  husband  may,  by  direct  conveyance, 
convert  community  property  into  separate  es- 
tate of  his  wife.  Story  v.  Marshall,  24  Tex. 
305,  76  Am.  Dec.  106;  Smith  v.  Boquet,  27 
Tex.  507;  Lewis  v.  Shnon,  72  Tex.  470,  10 
S.  W.  554 ;  Callahan  v.  Houston,  78  Tex.  494, 
14  S.  W.  1027. 

And  a  deed  of  community  property  will  con- 
vert It  into  separate  estate.  Hunter  v.  Hunter 
(Tex.   Civ.  App.)   45  S.  W.  820. 

A  deed  by  a  man  to  his  wife  of  community 
property  will  vest  the  title  In  her  as  against 
his  subsequent  grantees.  Taylor  v.  Opperman, 
79  Cal.  468,  21  Pac.  869. 

But  the  presumption  that  the  property  be- 
came the  separate  property  of  the  wife  may 
be   rebutted.      Smith  v.  Strahan,   25  Tex.   103. 

And  a  conveyance  by  a  man  to  his  wife  of 
.community  property  may  be  shown  by  parol 
evidence  not  to  have  been  intended  to  become 
her  separate  estate,  notwithstanding  the  deed 
recites  the  consideration  paid  out  of  her  sep- 
arate property,  where  the  recital  of  considera- 
tion was  without  the  knowledge  of  the  grantor. 
Kahn  v.  Kahn   (Tex.  Civ.  App.)  56  S.  W.  946. 

If  the  property  is  purchased  with  community 
money,  and,  at  the  instance  of  the  husband, 
conveyed  to  the  wife,  the  presumption  is  that 
the  property  remains  community  property ;  but 
this  presumption  may  be  rebutted.  '  Hall  v. 
Hall.  52  Tex.  294,  36  Am.  Rep.  726. 

Community  property  conveyed  by  the  hus- 
band to  a  third  person,  and  by  the  latter  to 
the  wife,  remains  community  property.  Parker 
V,  Chance,  11  Tex.  513.  The  court  says  It  is 
immaterial  whether  the  reconveyance  be  to  the 
wife  or  husband,  or  whether  it  be  in  the 
name  of  either  or  both,  the  property  conveyed 
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It  has  been  held  by  this  court  that  a  deed 
made  by  a  third  person  to  the  wife,  her  heirs 
and  assigns,  forever,  to  be  free  from  the 
control  and  liabilities  she  may  hereafter 
have,  with  full  power  to  dispose  of  the  same 
at  all  times  as  she  deems  proper,  does  not 
deprive  the  husband  of  this  curtesy  estate 
in  such  property  after  her  death.  Carter  v. 
Dale,  3  Lea,  710,  31  Am.  Eep.  660;  Frazer 
V.  Rightower,  12  Heisk.  94;  Baker  v.  Heis- 
keU,  I  Coldw.  641. 

Clearly  there  is  nothing  in  this  deed  to 
deprive  the  husband  of  his  curtesy  interest 
in  this  land  if  the  deed  had  been  made  by 
a  third  person;  and  this  is  virtually  ad- 
mitted. But  it  is  said  that,  inasmuch  as  the 
deed  was  made  by  the  husband  to  the  wife, 
a  different  rule  prevails. 


belongs  to  the  community.  The  direction  of 
the  husband  that  the  deed  shall  be  made  out  in 
the  name  of  the  wife  is  not  of  itself  sufficient 
to  rebut  the  presumption  that  the  property 
belongs  to  the  community.  When  the  husband 
intends  to  relinquish  his  right  in  the  com- 
munity property  and  transfer  it  to  his  wife, 
his  act  must  be  explicit  and  such  as  to  leave 
no  doubt  as  to  his  intentions.  A  mere  transfer 
of  the  property  to  a  stranger,  with  directions 
to  reconvey  to  the  wife,  will  not  accomplish 
the  object,  and  show  that  a  donation  was  in- 
tended. 

The  presumption  is  that  purchases  by  a 
man  in  the  name  of  his  wife  with  community 
funds  do  not  change  the  character  of  the 
community  property.  Smith  v.  Strahan,  16 
Tex.  314,  67  Am.  Dec.  622;  Higgins  v.  John- 
son, 20  Tex.  889,  70  Am.  Dec.  394. 

But  this  presumption  may  be  rebutted  by 
proof  of  intention  to  make  the  property  her 
separate  estate.  Higgins  v.  Johnson,  20  Tex. 
389,  70  Am.  Dec.  394. 

So,  in  Story  v.  Marshall,  24  Tex.  805,  76 
Am.  Dec.  106,  the  court  says,  in  the  absence 
of  any  intention  outside  of  the  deed  It  must 
be  taken  as  evidencing  the  intention  which 
upon  its  face  It  imports;  that  is,  to  convey  to 
the  wife  the  estate  of  the  husband  in  the 
property.  The  court  further  says,  such  a  deed 
must  have  been  intended  to  have  some  opera- 
tion upon  the  estate  of  the  grantor,  and  that 
must  be  taken  to  have  been  to  change  the 
estate  from  community  into  separate  property 
of  the  wife,  in  the  absence  of  evidence  of  any 
other  or  difTerent  purpose  in  the  making  of 
.the  conveyance.  To  deny  it  that  effect  would 
be  to  render  the  deed  wholly  inoperative  and 
void. 

The  gift  of  homestead  property  by  a  hus- 
band to  his  wife  vests  in  her  the  legal  estate 
subject  to  his  rights  in  the  homestead.  Oaks 
V.  Oaks,  94  Cal.  66,  29  Pac.  330 ;  Re  Lamb,  95 
Oal  897,  30  Pac.  568. 

Where,  by  statute,  a  husband  and  wife  may 
enter  into  an  agreement  or  transaction  with 
each  other  respecting  property,  which  either 
might  If  unmarried,  a  conveyance  to  his  wife, 
by  a  man,  of  property  upon  which  he  has  de- 
clared a  homestead,  will  vest  the  title  in  her, 
so  that  upon  their  separation  she  will  be  the 
former  owner,  within  the  provision  of  a  stat- 
ute requiring  the  court  to  assign  homestead 
property  to  the  former  owner  upon  dissolving 
69  L.  R.  A. 


The  case  of  Barnum  v.  Le  Master,  110 
Tenn.  638,  ante  353,  75  S.  W.  1045,  is  cited 
to  sustain  this  contention.  In  that  case  the 
court  undertook  to  say  what  effect  should  be 
given  a  deed  from  the  husband  to  the  wife, 
and  the  court  held  that  it  should  be  held  to 
pass  to  the  wife  the  highest  estate  that  the 
husband  could  convey.  In  the  course  of  the 
opinion  the  court  uses  language  as  follows: 
"If  a  transfer  of  personal  property  to  the 
wife  by  her  husband  did  not,  of  its  own  force, 
vest  in  her  a  separate  estate,  the  transfer 
would  be  a  farce,  and  perhaps  a  fraud  upon 
her,  because  the  husband  would  immediately 
become  again  the  owner  of  it  by  virtue  of 
his  marital  rights,  and  the  wife  would  take 
nothing.  If  the  same  result  did  not  follow 
a  conveyance  of  land  by  a  husband  to  his 

a  marriage.  Burkett  v.  Burkett,  78  Cal.  810, 
3  L.  R.  A.  781,  12  Am.  St.  Rep.  58,  20  Pac. 
715. 

A  conveyance  of  the  homestead  by  the  hus- 
band to  the  wife  does  not  render  it  liable  to 
her  prior  debts.  Qreen  v.  Farrar,  53  Iowa, 
426,  6  N.  W.  557. 

Under  a  statute  requiring  the  acknowledg- 
ment of  both  husband  and  wife  to  convey  the 
homestead,  the  acknowledgment  of  the  wife 
Is  not  necessary  when  the  homestead  is  con- 
veyed to  her  by  her  husband.  Furrow  v.  Athey. 
21  Neb.  671,  59  Am.  Rep.  867,  33  N.  W.  208 ; 
Harsh  v.  Griffin,  72  Iowa,  608,  34  N.  W.  441. 

If  the  wife  declares  a  homestead  upon  prop- 
erty which  has  been  given  her  by  her  husband 
the  title  thereto  upon  the  death  of  the  wife 
becomes  vested  in  the  husband.  Ions  v.  Har- 
bison, 112  Cal.  260,  44  Pac.  672. 

X.  Effect  of  divorce. 

The  marital  rights  of  a  man  in  land,  which 
by  his  direction  have  been  conveyed  to  his 
wife,  are  cut  off  by  a  decree  of  divorce  In  her 
favor  adjudging  him  to  be  the  guilty  party. 
Schuster  v.  Schuster,  93  Mo.  438,  6  S.  W.  259. 

A  settlement  of  real  estate  by  a  man  upon 
his  wife  will  not  be  set  aside  because  of  her 
subsequent  divorce  for  her  previous  adultery. 
Lister  V.  Lister,  35  N.  J.  Eq.  49. 

When  a  Woman  is  granted  a  divorce  from 
bed  and  board  because  abandoned  by  her  hus- 
band, gifts  of  real  estate  which  he  has  made 
to  her  will  not  be  restored  to  him.  Orr  v.  Orr, 
8  Bush,  150.     . 

The  husband  cannot  regain  the  title,  al- 
though the  divorce  is  granted  for  the  fault  of 
the  wife.  Kinzey  v.  Kluzey,  115  Mo.  496,  20 
L.  U.  A.  222,  22  S.  W.  497. 

But,  since  It  is  inequitable  that  a  woman 
suing  for  divorce  should  retain  property  which 
has  been  settled  upon  her,  she  may  be  required 
by  the  court  to  make  a  reconveyance  of  it 
before  her  prayer  for  relief  will  be  granted. 
Oliver  V.  Oliver,  5  Ala.  75. 

And  in  Fitts  v.  Fitts,  14  Tex.  443,  the  court, 
upon  granting  a  divorce  according  to  the  re- 
quirements of  the  Texas  statute,  placed  prop- 
erty which  had  been  conveyed  by  the  husband 
In  trust  for  the  wife  in  the  hands  of  a  trustee 
to  be  managed  for  the  benefit  of  the  husband, 
wife,  and  children.  The  court  said  she  de- 
rived  the  property   from  him.     He  could  not 
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uifo,  he  would,  by  the  same  marital  rights, 
become  seised  of  an  estate  therein  during 
their  joint  lives;  and,  if  they  have  a  child 
born  alive,  ior  his  life,  if  he  survives  her 
as  tenant  by  the  curtesy." 

It  is  admitted  that  in  that  case  the  hus- 
band and  wife  were  both  alive,  and  he  could 
not,  therefore,  be  tenant  by  the  curtesy; 
and  it  is  said  that  the  question  as  to  the 
right  of  the  husband  to  curtesy,  after  the 
wife's  death,  was  not  involved  in  that  case. 

In  Frazer  v.  Hightower,  12  Heisk.  94,  the 
husband  had  conveyed  to  a  trustee  for  his 
wife  certain  lands;  and  the  question  was 
whether  the  husband,  after  the  death  of  the 
wife,  took  an  estate  by  curtesy  in  the  lands 
BO  conveyed  to  the  trustee.     In  that  case  it 


was  said:  "By  a  fair  construction,  then, 
we  think  that,  while  Daniel  Hightower,  by 
this  deed,  did  surrender  to  his  wife,  during 
the  coverture,  the  reuw,  profits,  and  posses- 
sion of  this  land,  yet,  as  we  have  already 
said,  he  made  no  settlement  of  the  estate 
beyond  her  lifetime.  The  death  of  the  wife 
renders  the  tenancy  by  curtesy  consummate 
or  complete.  Inasmuch,  therefore,  as  this 
deed  makes  no  settlement  of  the  land  in  the 
event  of  the  wife's  death  but  provides  only 
for  dominion  and  control  over  it  during  the 
coverture,  the  husband  thereby  abridged  his 
estate  for  that  period  only,  and,  having  sur- 
vived her,  he  is  entitled  to  take  as  tenant 
by  the  curtesy.  We  see  no  reason  why  he 
shall  not  be  taken  to  have  intended,  when 


have  supposed  by  his  transfer  or  other  deed 
that  he  was  a1x)ut  to  deprive  himself  of  the 
use  of  the  property.  By  law  he  was  entitled 
to  the  raanagement  of  the  separate  property 
of  bis  wife  and  to  support  out  of  Its  proceeds, 
having  no  property  of  his  own.  If  there  ever 
was  a  case  when  the  court  would  depart  from 
the  ordinary  rule  of  decision,  and  under  its 
power  of  doing  what  Is  Just  and  right  make 
such  provision  as  would  meet  the  extraordinary 
rlrcumstances  of  the  particular  case,  this  is 
one  which  strongly  demands  the  Interposition 
of  the  court. 

XI.  Form   and   provisions   of   conveyance. 

When  a  deed  Is  not  suflScient  to  pass  the  es- 
tate out  of  the  hands  of  the  conveyer,  but 
the  party  must  come  Into  equity,  the  court 
has  never  yet  executed  a  voluntary  agreement. 
To  do  so  would  be  to  make  him  who  does  not 
sufficiently  convey,  and  his  executors  after  his 
death,  trustees  for  the  person  to  whom  he  ba^ 
so  defectively  conveyed ;  and  there  Is  no  case 
where  a  court  of  equity  has  ever  done  that. 
Whenever  you  come  into  equity  to  raise  an 
Interest  by  way  of  trust  you  must  have  a 
valuable,  or  at  least  a  meritorious,  considera- 
tion.    Colman  v.  Sarrel,  1  Ves.  Jr.  54. 

In  Machen  v.  Machen,  15  Ala.  373,  the 
court,  upon  the  authority  of  Gamble  v.  Gamble, 
11  Ala.  966,  held  that'  parol  declarations  by 
ft  mfln  that  sliivea  belonged  to  his  wife  did 
not  hin'e  the  elToct  of  vesting  the  title  In  her 
iiji  af^iUnyst  hia  executors. 

Aud  th*»  Mnchen  Case  was  followed  In  Frier- 
iMin  V,  FHeraon,  21  Ala.  549,  and  Machen  r. 
Mnfhen.  ,"58  Ala,  3«4. 

A  gift  of  not  OS  and  mortgages  by  husband 
U%  ivlfe  may  be  effected  by  handing  them  to  her 
wl*h  iMri^tfouB  to  take  care  of  them,  accom- 
panied with  tho  statement  that  they  are  for 
I  lie   ilonee   and    the   children.     Mack   v.    Mack, 

a  rinn,  ':^2n,  n  ihomp.  &  c.  530. 

The  rt*>ttl<?mt'nt  must  be  In  such  form  as  to 
place  the  property  within  the  power  and  under 
the  control  of  Ibe  wife.    Townsend  v.  Maynard, 

To  b«  et!forfi'<t  In  equity  a  bill  of  sale  from 
husMtid  to  wife  must  have  been  delivered. 
|>v^r  V.  Kf'iui.  15  Ark.  519. 

A  mere  wrSTten  transfer  upon  the  back  of  a 
IDxirtgaf^  without  seal,  although  It  purported 
*4   be  a   Berilcil    transfer.    Is   not   sufficient   to 

ft  any  Inttreijt  In  the  wife.  Tiffany  v. 
L.  R.  A, 


Clarke,  6  Grant,  Ch.  (U.  C.)  474.  The  court 
says  that  where  a  gift  Is  intended  to  be  made 
of  property,  but  In  the  mode  In  which  It  Is  In- 
tended to  be  made  It  Is  Imperfect,  a  court  of 
equity  will  not  compel  the  donor  or  his  rep- 
resentatives to  complete  it.  The  court  admits 
that  a  husband  may  make  a  gift  to  his  wife, 
and  that  the  Intention  to  do  so  was  manifest, 
but  stacea  that  the  gift  was  imperfect.  All 
was  not  done  that  might  have  been  done;  and 
the  court  will  not,  at  the  instance  of  a  volun- 
teer, compel  its  completion. 

A  provision  In  a  conveyance  by  a  man  to 
his  wife  that  the  property  shall  revert  to  him 
upon  her  death  without  having  disposed  of  the 
property  will  be  given  effect.  Pollard  v.  Union 
Nat.  Bank,  4  Mo.  App.  408. 

If  the  conveyance  to  the  wife  is  made  under 
the  express  agreement  on  her  part  to  reconvey 
to  the  husband  on  his  request,  she  has  no  In- 
terest which  win  descend  to  her  heirs.  Cotton 
V.  Wood,  25  Iowa.  43. 

The  mere  fact  that  a  deed  of  separation  pro- 
vides that  no  suit  shall  be  brought  against  the 
husl)and  on  behalf  of  the  wife  to  compel  him 
to  make  her  a  further  allowance  does  not  pre- 
clude her,  in  case  of  her  bringing  a  bill  for 
divorce  because  of  his  subsequent  adultery,  de- 
manding alimony  from  his  estate.  Morrall  v. 
Morrall,  L.  R.  6  Prob.  DIv.  98. 

A  gift  from  husband  to  wife  will  not  bar 
dower  unless  given  with  a  condition  to  that 
effect,  or  granted  as  a  jointure.  Bubier  v. 
Roberts,  49  Me.  460;  Reed  v.  DIckerman,  12 
Pick.  148. 

Where  a  man  who,  by  marriage  articles,  had 
agreed  that  his  wife  should  have  a  third  of 
his  personal  property  In  case  of  his  death, 
gave  to  her  during  his  lifetime  certain  annu- 
ities which  she  claimed  to  hold  In  addition  to 
the  portion  provided  for  by  the  articles,  the 
court  suld  that  the  transfer  is  not  a  good  trans- 
fer so  as  to  affect  the  marriage  articles  by 
making  an  alteration  In  the  gross  estate  of 
the  testator,  the  whole  of  which  was  liable  by 
the  marriage  articles  to  be  divided  Info  such 
proportions  which  he  could  not  voluntarily  al- 
ter, and  therefore  this  grant  is  a  fraud  on  the 
articles,  yet  It  Is  good  as  against  the  testator 
himself,  and  to  be  answered  out  of  his  testa- 
mentary share  If  sufficient;  and  in  this  court 
gifts  between  husband  and  wife  have  often  been 
supported,  though  the  law  does  not  allow  the 
property  to  pass.     Lucas  v.  Lucas,  1  Atk.  270. 

H.  P.  F. 
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he  made  this  conveyance  to  his  wife,  that 
she  was  to  hold  the  estate  as  every  estate 
of  inheritance  is-  held  by  a  wife;  that  is, 
subject  to  curtesy." 

Referring  again  to  th.*  case  of  Barnnm  v. 
Le  Master,  the  court  said,  in  support  of  its 
holding  that  "otherwise  the  wife  would  not 
•only  be  deprived  of  all  the  fruits  of  owner- 
.«liip  during  all  this  time  (that  is,  during  the 
marital  relation),  but  she  could  not  sell  or 
convey  it  without  his  consent  and  joinder  in 
the  conveyance.  A  power  in  the  husband 
over  the  disposition  of  the  property  often 
enables  him  to  control  and  reacquire  title 
by  reducing  to  possession  the  proceeds  of 
the  sale  of  it.  The  wife  would  acquire  a 
bare  right  to  sell  with  the  concurrence  of 
her  husband  while  he  lived,  and  only  comes 
into  full  ownership  and  enjoyment  in  the 
event  she  should  survive  him.  An  estate 
more  in  the  nature  of  a  remainder  than  an 
absolute  one  taking  effect  immediately,  which 
the  deed  purports  to  pass,  and  wholly  in- 
consistent with  the  terms  of  the  instrument." 

We  are  of  opinion  that  the  conveyance  of 
real  estate  by  the  husband  to  the  wife  should 
have  the  same  effect  as  the  gift  or  transfer 
of  personal  property, — that  is,  to  devest  out 
of  the  husband  all  interest,  present  or  con- 
tingent, in  the  land;  and  upon  the  death 
of  the  wife  the  real  estate  should  go  to  the 
devisees  of  the  wife,   if  she  make  a  will, 


and,  if  she  die  intestate,  to  her  heirs,  free 
from  any  claim  on  the  part  of  the  husband 
for  curtesy  or  other  interest;  and  that  the 
case  of  a  conveyance  from  a  husband  to  the 
wife  of  real  estate  must,  to  this  extent,  be 
distinguished  from  a  conveyance  by  a  third 
person  to  the  wife  for  her  separate  estate. 

This  case  is  distinguishable  from  the  case 
of  Carter  v.  Dale,  3  Lea,  710,  31  Am.  Rep. 
660,  which  was  a  conveyance  from  a  third 
person  to  the  wife,  and  not  from  the  husband. 

This  case  is  distinguishable,  also,  from 
the  case  of  Frazer  v.  Higktotver,  12  Heisk. 
94.  In  the  latter  case  the  conveyance  was  in 
trust  for  the  wife,  and  the  court  construed 
the  language  of  the  conveyance  to  indicate 
that  the  object  of  the  husband  was  merely 
to  secure  to  the  wife  the  rents  and  profits 
of  her  real  estate  during  the  marital  rela- 
tion, and  no  longer. 

The  decree  of  the  chancellor  as  to  the 
Beale-street  property  is  also  reversed;  Jacob 
Weller  having  no  interest  therein  or  claim 
thereon. 

The  costs  of  appeal  will  be  paid  equally 
by  complainants  and  defendants,  and  of  the 
court  below  as  directed  by  that  court,  and 
the  cause  is  remanded  for  further  proceed- 
ings under  this  holding  and  the  agreements 
of  parties  heretofore  made,  as  shown  by  the 
record. 


MISSOURI  SUPREME  COURT. 


STATE   of   Missouri,   Respt., 

V. 

Jasper  COLEMAN,  Appt. 
(186  Mo.  151.) 

1.  That  threats  macle  1»y  one  on  trial 
for  innrder  to  kill  his  -victim  were 
made  a  jear  or  eighteen  months  before  the 
homicide  does  not  render  evidence  of  them 
inadmissible. 

2.  The  inry  in  a  mnrder  cane  cannot 
Infer  that  a  verdict  ^ras  rendered  hy 
a  coroner'H  Jnry,  merely  1)ecause  the  pros- 
ecuting attorney  aslced  a  witness  whether  or 
not  he,  as  a  meml)er  of  such  Jury,  did  not 
render  such  verdict,  which  question  the  wit- 
ness was  not  permitted  to  answer,  so  as  to 
make  the  conduct  of  the  prosecuting  attorney 
ground  for  reversal. 

3.  In  the  absence  of  exception  to  the 
conduct  of  the  prosecntlnHr  attorney 


Note. — As  to  homicide  by  officers  of  justice, 
«ee  also,  in  this  series,  State  v.  Phillips,  67  L. 
II.  A.  292,  and  note. 

As  to  admissibility  of  record  of  coroner's 
inquest  In  evidence,  see  also  United  States  L. 
Ins.  Co.  V.  Klclgast.  6  L.  R.  A.  65 ;  Consolidated 
Ice  Mach.  Co.  v.  Kelfer,  10  L.  R.  A.  696;  and 
Cox  V.  Royal  Tribe  of  Joseph,  60  L.  R.  A.  620. 
«0  L.  R.  A. 


In  reading  the  verdict  of  a  coroner's  Jur>  in 
propounding  a  question  to  a  witness,  the 
supreme  court  will  not  set  aside  a  verdict 
of  guilty  In  a  murder  case  merely  because 
the  coroner's  verdict  stated  that  the  homicide 
for  wbich  accused  was  on  trial  was  un- 
justified. 

4.  A  police  officer  nvho  kills  a  person 
whom  he  is  attempting  to  arrest  is  guilty  of  a 
criminal  offense  if  he  uses  more  force  than 
is  reasonably  necessary  to  effect  his  purpose. 

5.  CharflTlniir  the  Jury  as  to  the  effect 
of  verbal  statements  of  accused,  when 
there  is  no  evidence  that  he  made  any,  is  not 
reversible  error,  where  the  facts  disclosed 
by  the  record  show  that  accused  was  not 
prejudiced  therel)y. 

O.  It  Is  misleading  to  charare  that  mn- 
nlclpttl  ordinances  do  not  Jnstify  the 
shootinar  of  a  person  by  an  officer  In  at- 
tempting to  arrest  him  for  their  violation,  In 
connection  with  a  charge  that  the  ordinances 
are  admissil)le  to  prove  the  good  faith  of  the 
officer  in  attempting  to  effect  the  arrest. 

7.  An  Instruction  contained  in  the 
Mreneral  chargre  need  not,  at  the  instance 
of  the  parties,  be  repeated  in  special  instruc- 
tions. 

8.  Mere  fallnre  of  a  person  to  submit 
to  urrest  does  not  fflve  the  officer  the 
rliai:ht  to  take  his  life,  although  the  of- 
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fleer  has  good  veason  to  believe  that  he  has 
authority  to  make  the  arrest ;  and,  if  the  of- 
ficer acts  In  malice  and  with  premeditation 
because  the  one  he  is  attempting  to  arrest 
does  not  remove  his  hand  from  his  pocket 
upon  command,  the  officer  will  be  guilty  of 
murder  in  the  second  degree. 

9.  Failure  to  ftlve  an  Inatmctloii  which 
is  not  requested  upon  a  matter  to  which  the 
attention  of  the  court  is  not  called  is  not 
reversible  error. 

10.  Inatmetlona  predicated  on  fact« 
-wlilcli  do  not  exist  are  properly  refused. 

11.  Tbe  omission  of  tlie  recital  that 
an  Information  for  mnrder  Is  npon 
the  oatli  of  the  prosecuting  attorney  is 
fatal  to  its  validity. 

12.  Tbe  Question  of  the  Invalidity  of 
an  Information  may  be  raised  for  the  first 
time  in  the  appellate  court. 

13.  Failure  of  the  cleric  to  Indorse  the 
word  "Filed"  upon  an  affidavit  Is  a  mere 
irregularity  which  may  be  amended  at  any 
time  before  or  during  trial,  and  objection  to 
it  cannot  be  made  for  the  first  time  on  ap- 
peal. 

(Valliant,    J.,    dlasenU    from    proposition    5. 
Oanti,     J.,     dissents     from     proposition     11.) 

(February   2,   1005.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Chariton  'Coun- 
ty convicting  him  of  murder.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Ball  ft  Sparrow  and  A.  W. 
JoliiMOB,  for  appellant: 

The  reading  of  the  verdict  of  a  coroner's 
jury  as  evidence  is  error  in  any  cause,  civil 
or  criminal. 

State  v.  Oarth,  164  Mo.  553,  65  S.  W.  275. 

The  fact  that  the  court  permitted  the  ver- 
dict of  the  coroner's  jury  to  be  read  in  the 
form  of  a  question,  and  then  sustained  an 
objection  by  defendant,  does  not  cure  the 
error. 

State  v.  Thomas,  99  Mo.  235,  12  S.  W. 
643;  State  v.  Kuehner,  93  Mo.  193,  6  S.  W. 
118;  State  v.  Fredericks,  85  Mo.  145;  State 
V.  Mix,  15  Mo.  153. 

It  was  the  duty  of  defendant,  under  the 
facts  in  this  case,  to  arrest  the  deceased. 
Therefore,  as  such  officer,  he  must,  of  ne- 
cessity, have  been  the  aggressor.  As  such 
officer  it  was  his  duty  to  use  sufficient  force 
to  accomplish  the  arrest,  and  he  must,  of 
necessity,  have  been  the  judge  of  the  force 
necessary  to  make  the  arrest,  and  to  bring 
the  deceased  within  his  control. 

State  V.  Dicrberger,  96  Mo.  666,  9  Am. 
St.  Rep.  380,  10  S.  W.  168;  2  Bisliop,  Crim, 
Law,  6th  ed.  §!  647,  651,  pp.  354,  356; 
State  V.  Rose,  142  Mo.  418,  44  S.  W.  3>9; 
State  V.  Lane,  158  Mo.  572,  59  S.  W.  965; 
State  V.  Mcyalhj,  87  Mo.  644. 

The  information  omits  the  words,  "on  his 
oath  aforesaid,"  and  is  insufficient. 
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State  V.  Furgerson,  162  Mo.  92,  53  S.  W. 
427;  1  Bishop,  Crim.  Proc.  2d  ed.  I  712,  p. 
442;  State  v.  Staoy,  103  Mo.  11,  15  S.  W. 
147;  State  v.  Meyers,  99  Mo.  107,  12  S.  W. 
516. 

Messrs.  Edward  C.  Crow,  Attorney  Gen- 
eral, and  €•  D.  Comm,  for  respondent: 

The  competency  of  threats  is  not  affected 
by  remoteness. 

State  v.  McNally,  87  Mo.  644;  State  v. 
Olahn,  97  Mo.  679,  11  S.  W.  260;  Underbill, 
Crim.  Ev.  p.  392. 

The  rule  that  an  officer  has  the  right,  in 
making  an  arrest,  to  use  all  the  force  neces- 
sary to  overcome  resistance,  even  to  the 
taking  of  life,  does  not  apply  as  to  a  misde- 
meanor. 

State  V.  Dierherger,  96  Mo.  666,  9  Am.  St. 
Rep.  380,  10  S.  iv.  108;  2  Bishop,  Crim. 
Law,  i  649;  State  v.  McMuUin,  170  Mo. 
629,  71  S.  W.  22L 

BvrgeM,  J.,  delivered  the  opinion  of  the 
court : 

At  the  September  term,  1903,  of  the  cir- 
cuit court  of  Chariton  county,  the  defendant 
was  convicted  of  murder  in  the  second  de- 
gree, and  his  punishment  fixed  at  twenty 
years'  imprisonment  in  the  penitentiary, 
under  an  information  filed  in  the  circuit 
court  of  said  county  by  the  prosecuting  at- 
torney of  said  county,  charging  him  with 
having  shot  to  death  with  a  pistol  at  said 
county  on  the  8th  day  of  August,  1903,  one 
Rufus  Cox,  against  the  peace  and  dignity  of 
the  state.     Defendant  appeals. 

The .  facts,  briefly  stated,  are  that  at  the 
time  of  the  homicide  the  defendant  was 
marshal  of  the  town  of  Dal  ton,  in  said  coun- 
ty. Deceased*  lived  in  the  county,  and  on  the 
day  he  was  killed  had  gone  to  Dalton,  tak- 
ing some  fish  with  him  for  sale,  and  was 
vending  them  upon  the  sidewalks  of  the 
town,  in  violation  of  a  resolution  of  the 
l)oard  of  aldermen  of  the  town,  which  the 
marshal  understood  had  theretofore  been 
adopted.  When  Cox  arrived  in  town  he  es- 
tablished himself  upon  the  sidewalk,  and  be- 
gan selling  his  fish.  The  defendant,  as  mar- 
shal, advised  Cox  that  an  ordinance  had  been 
passed  prohibiting  the  use  of  the  pavement 
for  such  purposes,  and  requested  him  to 
move  his  fish  to  some  other  place.  It  seems 
that  the  deceased  at  first  demurred,  but 
finally  reluctantly  removed  his  fish,  at  the 
request  of  the  defendant,  to  the  inside  of  a 
store,  and  remained  in  the  store  until  late 
in  the  afternoon,  when  he  again  placed  his 
fish  upon  the  sidewalk.  The  defendant 
again  remonstrated  with  him  against  using 
the  sidewalk  for  the  purpose,  and  attempted 
to  get  him  to  remove  his  fish.  This  the  de- 
ceased declined  to  do,  whereupon  the  de- 
fendant attempted  to  arrest  him  and  lead 
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him  away,  in  pursuance  of  which  defendant 
laid  his  hands  upon  the  deceased  upon  three 
different  occasions,  and  on  each  occasion  the 
deceased  freed  himself  from  the  grasp  of  de- 
fendant. The  testimony  on  behalf  of  the 
state  tends  to  show  that  the  deceased  did 
little  more  than  decline  to  accompany  the 
defendant,  and  that  because  of  his  declina- 
tion, and  without  other  provocation,  the  de- 
fendant drew  his  pistol  from  his  pocket  and 
shot  him  to  death.  The  evidence  shows  that 
the  defendant  fired  four  shots,  from  the  ef- 
fects of  which  the  deceased  immediately 
died.  The  evidence  on  behalf  of  the  de- 
fendant tends  to  show  that  after  he  had 
tried  to  place  the  deceased  in  his  custody 
the  deceased  put  his  hand  in  his  pocket,  and 
that  thereupon  the  mortal  shot  was  fired. 
The  defendant  states  on  direct  examination 
that  he  shot  deceased  in  order  to  protect 
himself  from  bodily  harm,  but  his  cross-ex- 
amination shows  that  he  shot  the  deceased 
because  the  deceased  failed  to  remove  his 
hand  from  his  pocket  when  defendant  re- 
quested him  to  do  so.  His  own  testimony 
does  not  suggest  that  he  was  in  imminent 
danger  of  attack,  or  that  he  had  any  cause 
to  believe  that  he  was  in  imminent  danger. 
His  whole  testimony  goes  to  show  that  he 
murdered  the  deceased  because  the  deceased 
would  not  remove  his  hand  from  his  pocket. 

There  are  a  number  of  assignments  of  er- 
ror which  we  do  not  think  of  sufficient  im- 
portance to  demand  our  attention,  for  in  no 
event  could  the  judgment  be  reversed  be- 
cause of  the  rulings  of  the  court  below  upon 
them,  so  that  we  will  direct  our  attention 
to  such  matters  as  seem  to  require  more 
serious  consideration. 

The  first  of  these  is  in  relation  to  the  tes- 
timony of  one  James  Winkler,  a  witness  for 
the  state,  who  testified  over  the  objections 
of  defendant  to  threats  made  by  defendant 
a  year  or  eighteen  months  before  the  trial 
that  he  was  going  to  shoot  Rufus  Cox,  hav- 
ing prepared  himself  with  a  shotgun  for  the 
purpose,  and  was  lying  in  wait  for  him,  but 
that  the  witness  discovered  defendant,  and 
dissuaded  him  from  his  purpose.  The  con- 
tention is  that  the  threats  were  too  remote 
to  be  competent,  and  especially  so  since  there 
was  no  evidence  of  any  threats  or  bad  blood 
on  the  part  of  the  defendant  since  that  time. 
But  it  is  well  settled  that,  in  trials  for 
murder,  threats  made  by  the  defendant 
towards  the  deceased  are  competent,  and 
the  nearness  or  remoteness  of  the  time 
when  made  to  the  date  of  the  homicide 
does  not  affect  their  competency  as  evi- 
dence. State  V.  AdamSy  76  Mo.  357;  State 
V.  Grant,  79  Mo.  137,  49  Am.  Rep.  218; 
State  V.  McNally,  87  Mo.  044;  State  v. 
Qlahn,  97  Mo.  679,  11  S.  W..  260.    . 

69  L.  R.  A. 


Defendant  complains  of  the  action  of  the 
court  in  permitting  the  attorney  for  the 
state  to  read  to  the  court  in  the  presence  of 
the  jury  the  verdict  of  the  coroner's  jury. 
It  was  not  read  in  evidence,  but  the  attorney 
for  the  state  asked  witness  Davenport 
whether  he,  as  a  member  of  the  coroner's 
jury,  returned  a  certain  verdict.  The  ques- 
tion was  objected  to,  and  the  objection  sus- 
tained. No  objection  was  made  to  the  ac- 
tion of  the  prosecuting  attorney  in  pro- 
pounding the  question.  Under  such  circum- 
stances, it  should  not  be  assumed  that  the 
jury  could  have  inferred  that  the  witness 
returned  such  a  verdict  as  the  attorney  for 
the  state  suggested,  nor  could  the  jury  have 
inferred  that  the  witness  returned  any  ver- 
dict as  a  member  of  the  coroner's  jury. 
While  statements  of  attorneys  in  the  pres- 
ence of  a  trial  jury,  or  questions  they  pro- 
pound, are  not  evidence,  they  should  not  be 
permitted  to  make  statements  or  ask  ques- 
tions from  which  the  jury  could  infer  that 
the  matter  about  which  such  statements 
may  be  made,  or  questions  asked,  is  in  fact 
true.  But  we  do  not  think  any  such  infer- 
ence could  have  been  drawn  by  the  jury  in 
this  instance.  Had  the  witness  answered 
that  he  did  return  such  a  verdict,  there 
would  be  more  merit  in  the  contention. 
There  is  no  question  but  that  the  verdict  of 
the  coroner's  jury  was  inadmissible  for  any 
purpose,  and  when  the  prosecuting  attorney 
asked  the  witness  if  he  returned  the  verdict, 
to  wit,  "Upon  formal  inquiry  concerning  the 
facts,  and  careful  examination  of  the  body, 
we  find  the  deceased  came  to  his  death  by  a 
wound  from  a  pistol  fired  from  the  hands  of 
Jasper  Coleman,  of  Dalton,  Missouri,  and 
from  evidence  we  find  that  the  killing  of 
Rufus  Cox  by  Jasper  Coleman  was  unjusti- 
fied," objection  was  made  by  defendant,  and 
was  promptly  sustained  by  the  court.  The 
killing  is  admitted,  but  attempted  to  be  jus- 
tified upon  the  ground  of  self-defense,  so 
that,  if  defendant  was  in  any  way  preju- 
diced by  propoundinnr  the  question  to  the 
witness  with  respect  to  the  verdict,  and 
reading  the  verdict  in  the  presence  of  the 
jury,  it  was  by  the  use  of  the  words  that  the 
killing  "was  unjustified,"  at  the  conclusion 
of  the  verdict,  but  we  do  not  think  the  ver- 
dict should  be  set  aside  on  that  ground. 
And,  as  there  was  no  exception  taken  to  the 
action  of  the  prosecuting  attorney  in  pro- 
pounding the  question,  we  do  not  think  he 
was  guilty  of  such  impropriety  as  would 
justify  this  court  in  interfering  with  the 
verdict  upon  that  ground, — especially  as  the 
trial  court  refused  to  set  aside  the  verdict 
on  that  ground.  EoUenheck  v.  Missouri  P. 
R.  Co,  141  Mo.  97,  38  S.  W.  723,  41  S.  W. 
887. 
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It  is  said  for  defendant  that  the  evidence 
was  InsufTicient,  under  all  the  facts  in  the 
case,  to  convict  the  defendant  of  any  offense 
with  which  he  is  charged  in  the  informa- 
tion. That  the  defendant  was  an  officer  of 
the  law,  and  that  the  deceased  knew  him  to 
be  such,  are  clear.  It  is  equally  clear,  un- 
der the  facts  of  this  case,  that  it  was  the 
duty  of  defendant,  as  such  officer,  to  arrest 
the  deceased,  and  to  use  sufficient  force  to 
accomplish  the  arrest,  and  bring  the  de- 
ceased within  his  control;  but,  if  he  used 
more  force  than  was  reasonably  necessary 
for  that  purpose,  and  killed  Cox,  he  was 
guilty  of  a  criminal  offense,  its  grade  de- 
pending upon  the  facts  and  circumstances 
in  evidence.  State  v.  DierhergeVy  96  Mo. 
666,  9  Am.  St.  Rep.  380,  10  S.  W.  168; 
State  V.  Rose,  142  Mo.  418,  44  S.  W.  329; 
State  V.  Lane,  158  Mo.  672,  59  S.  W.  965. 
There  was,  we  think,  an  abundance  of  evi- 
dence to  take  the  case  to  the  jury  upon 
this  feature  of  the  case. 

It  is  also  claimed  by  defendant  that  the 
court  erred  in  giving  instruction  No.  4,  be- 
cause of  the  want  of  testimony  upon  which 
to  base  it.  It  reads  as  follows:  "(4) 
Court  instructs  the  jury  that,  if  verbal 
statements  of  the  defendant  have  been 
proved  in  the  case,  you  may  take  them  into 
consideration,  with  all  the  other  facts  and 
circumstances  proved.  What  the  proof 
may  show  you,  if  anything,  that  the  defend- 
ant has  said  against  himself,  the  law  pre- 
sumes to  be  true,  because  said  against  him- 
self; but  anything  you  may  believe  from 
the  evidence  the  defendant  said  in  his  own 
behalf  you  are  not  obliged  to  believe,  but 
you  may  treat  the  same  as  true  or  false, 
when  considered  with  a  view  to  all  the 
other  facts  and  circumstances  in  the  case." 
Conceding  that  there  was  no  evidence  upon 
which  to  base  the  instruction,  we  are  not 
inclined  to  think  the  judgment  should  be 
reversed  upon  that  ground.  Certainly  this 
could  not  be  done  unless  the  error  was 
prejudicial  to  defendant,  and,  while  the 
presumption  is  that  an  error  made  again^^t 
a  defendant  when  on  trial  for  crime  is 
prejudicial,  this  presumption  may  be  over- 
come by  the  facts  and  circumstances  in  evi- 
dence, if  sufficient,  and  we  can  but  conclude 
from  the  facts  disclosed  by  the  record  that 
tie  error  was  not  prejudicial.  In  fact,  we 
are  unable  to  see  in  what  way  defendant 
was  prejudiced,  and  we  are  of  the  opinion 
that  he  was  not;  hence  the  error  was  not 
prejudicial. 

Instruction  numbered  8,  given  on  the  ptirt 
of  the  state,  is  also  complained  of.  This 
instruction  reads  as  follows:  "The  records 
and  ordinances,  and  as  well,  also,  the  ver- 
bal testimony  of  Mayor  Seigle,  have  been 

69  L.  R.  A. 


admitted  in  evidence  before  the  jury  as 
tending  to  prove  defendant's  good  faith  in 
attempting  to  arrest  deceased;  but  the  jury 
are  instructed  that  under  the  said  ordi- 
nances and  records  the  selling  of  fish,  or  an 
obstruction  of  the  sidewalk,  did  not  consti- 
tute an  offense  thereunder,  and  does  not 
justify  or  excuse  the  defendant  for  shoot- 
ing deceased."  This  instruction  seems  to 
us  to  be  misleading,  in  that,  while  it  tells 
the  jury  that  the  records,  ordinances,  and 
the  verbal  testimony  of  Mayor  Seigle  are 
admitted  in  evidence  as  tending  to  prove 
defendant's  good  faith  in  attempting  to  ar- 
rest deceased,  it  proceeds  to  say,  "but 
.  .  .  under  said  ordinances  and  records 
the  selling  of  fish,  or  an  obstruction  of  the 
sidewalk,  did  not  constitute  an  offense  there- 
under, and  does  not  justify  or  excuse  the  de- 
fendant for  shooting  deceased,"  and  so  cou- 
ples the  absence  of  excuse  for  shooting  de- 
ceased with  the  preceding  part  of  the  in- 
struction as  to  neutralize  the  question  of 
good  faith  on  the  part  of  defendant  in  his 
efforts  to  make  the  arrest.  In  a  word,  want 
of  excuse,  as  here  used,  seems  to  be  incon- 
sistent with  good  faith. 

It  is  insisted  by  defendant  that  instruc- 
tion numbered  9,  given  on  the  part  of  the 
state,  is  erroneous,  in  that  it  omits  the  ques- 
tion of  reasonable  doubt;  but  this  question 
is  covered  by  one  general  instruction  given 
upon  the  part  of  the  state,  by  which  the 
jury  were  told  that  before  they  could  con- 
vict the  defendant  they  must  find  him  guilty 
as  charged,  beyond  a  reasonable  doubt. 
This  was  all  that  was  necessary.  It  is  not 
essential  that  it  should  be  repeated  in  any 
other  instruction. 

It  seems  that  the  court  struck  out  that 
part  of  instruction  numbered  11  asked  by 
defendant  which  told  the  jury  that  de- 
fendant had  the  right  to  take  the  life  of  the 
deceased  in  the  event  of  the  failure  of  de- 
ceased to  submit  to  arrest,  and  then  gave 
it,  and,  in  so  doing,  defendant  insists,  com- 
mitted error.  If  the  attempt  to  arrest  de- 
ceased had  been  for  felony  committed  by 
him,  defendant's  contention  would  be  cor- 
rect ;  but,  where  the  attempt  to  arrest  is  for 
a  misdemeanor  or  breach  of  the  peace,  "it 
is  not  lawful  to  kill  the  party  accused  if  he 
fly  from  the  arrest,  though  he  cannot  other- 
wise be  overtaken,  and  though  there  be  a 
warrant  to  apprehend  him.  .  .  .  But. 
as  in  case  of  felony,  so  here,  if  the  officer 
meet  with  resistance  and  kill  the  offender 
in  the  struggle,  he  will  be  justified.**  1 
East,  P.  C.  302.  "When,  as  a  general  prop- 
osition, one  refuses  to  submit  to  arrest  after 
he  has  been  touched  by  the  officer,  or  en- 
deavors to  break  away  after  the  arrest  is  ef- 
fected, lie  may  be  lawfully  killed,  provided 
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this  extreme  measure  is  necessary/'  2 
Bishop,  Crim.  Law,  i  647.  In  the  case  of 
State  V.  Dierberger,  96  Mo.  666,  9  Am.  St. 
Rep.  380, 10  S.  W.  168,  it  was  said:  "These 
authors,  ancient  and  modem,  lay  down  the 
law  in  substantially  the  same  terms.  They 
show  that  the  protection  which  an  officer  is 
entitled  to  receive  is  a  different  thing  from 
self-defense.  The  officer,  when  making  an 
arrest,  may,  of  course,  defend  himself,  as 
may  any  other  person  who  is  assaulted,  but 
the  law  does  not  stop  here.  The  officer 
must  of  necessity  be  the  aggressor.  His 
mission  is  not  accomplished  when  he  wards 
off  the  assault.  He  must  press  forward  and 
accomplish  his  object.  He  is  not  bound  to 
put  off  the  arrest  until  a  more  favorable 
time.  Because  of  these  duties  devolved  up- 
on him,  the  law  throws  around  him  a  special 
protection.  As  we  said  in  the  recent  case 
of  State  V.  Fuller,  96  Mo.  165,  9  S.  W.  5S3, 
his  duty  is  to  overcome  all  resistance  and 
bring  the  party  to  be  arrested  under  phys- 
ical restraint,  and  the  means  he  may  use 
must  be  coextensive  with  the  duty."  State 
V.  Rose,  142  Mo.  418,  44  S.  W.  329.  But 
in  the  case  at  bar  the  deceased  was  not 
guilty  of  either  a  felony  or  misdemeanor, 
nor  even  of  the  violation  of  the  town  or- 
dinances; and  the  court,  in  effect,  so  de- 
clared. But  defendant  had  the  right  to 
arrest  for  the  violation  of  a  town  or- 
dinance committed  in  his  presence,  had 
such  been  the  case.  Deceased  had  been 
selling,  or  offering  for  sale,  fish  on  the  side- 
walks, to  defendant's  personal  knowledge, 
and  in  his  presence,  whereupon  he  reported 
the  fact  to  the  chairman  of  the  town  board, 
who  advised  him  that  it  would  be  necessary 
to  go  and  kindly  ask  Mr.  Cox  to  take  his  fish 
off  the  sidewalk,  and,  if  he  refused  to  do 
so,  it  would  be  his  duty  to  remove  the  fish 
from  the  sidewalk  himself,  and,  in  case  he 
became  loud  or  noisy  or  swearing,  he  should 
arrest  him  for  disturbing  the  peace  of  the 
town;  and,  in  attempting  to  comply  with 
the  direction  of  the  chairman  of  the  board, 
the  homicide  occurred,  as  before  stated.  It 
thus  seems  that  defendant  had  good  reason 
to  believe  that  he  had  the  authority  to  ar- 
rest deceased,  and  if,  when  making  such  ar- 
rest, he  was  acting  in  good  faith,  and  de- 
ceased resisted,  he  had  the  right  to  apply 
force  to  accomplish  it;  and  if  it  became 
necessary  to  kill  him  to  save  his  own  life 
or  person  from  great  bodily  harm,  he  had  a 
right  to  do  so.  State  v.  McNally,  87  Mo. 
644.  As  was,  in .  effect,  said  in  State  v. 
JXerhercier,  90  Mo.  666,  9  Am.  St.  Rep.  380. 
10  S.  W.  168,  the  defendant  had  a  right,  ir. 
his  effort  to  make  the  arrest,  to  use  all 
force  that  was  necessary  to  overcome  all  re- 
sistance, even  to  the  taking  of  life;  and,  if 
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he  used  no  more  force  than  was  reasonably 
necessary  to  then  and  there  accomplish  the 
arrest,  then  he  should  be  acquitted.  But 
although  defendant  may  have  believed  he 
had  authority  to  arrest  the  deceased,  yet 
if,  in  so  doing,  he  used  more  force  than 
was  reasonably  necessary  to  accomplish  the 
arrest,  and  shot  and  killed  the  deceased  in 
malice  and  with  premeditation  because  he 
did  not  remove  his  hand  from  his  pocket 
when  commanded  to  do  so  by  defendant,  de- 
fendant was  guilty  of  murder  in  the  second 
degree,  unless  actir^  in  self-defense.  Bat 
if  defendant  used  more  force  than  was 
reasonably  necessary  in  making  the  arrest, 
he  was  guilty  of  manslaughter  in  the  fourth 
degree.  State  v.  Rose,  142  Mo.  418,  44  S. 
W.  329.  But  no  instruction  was  asked  on 
manslaughter  in  the  fourth  degree,  nor 
was  the  court's  attention  called  to  its  fail- 
ure to  instruct  upon  the  law  of  the  case; 
hence  there  was  no  error  in  its  failure  to 
do  so.  State  v.  Cantlin,  118  Mo.  100,  23  S. 
W.  1091 ;  State  v.  Waters,  156  Mo.  132,  56 
S.  W.  734;  State  v.  Furgerson,  162  Mo. 
668,  63  S.  W.  101. 

Defendant  insists  that  the  court  erred  in 
refusing  to  give  the  first,  second,  third,  and 
fourth  instructions  asked  by  him.  Tliese 
instructions  are  all  predicated  on  the  theory 
that  the  deceased  was  violating  an  ordi- 
nance of  the  town  when  defendant  attempt- 
ed to  arrest  him,  when  in  fact  there  was  no 
ordinance  prohibiting  the  sale  of  fish  on 
the  streets  of  said  town,  and  were  therefore 
properly   refused. 

Another  contention  is  that  the  informa- 
tion is  bad,  in  that  it  only  charges  man- 
slaughter in  the  fourth  degree,  if  in  fact 
it  charged  any  offense  at  all.  The  objection 
to  the  information  is  that  it  does  not  con- 
clude, "and  so  the  said  L.  N.  Dempsey, 
prosecuting  attorney  within  and  for  Chari- 
ton county,  Missouri,  as  aforesaid,  upon  his 
oath,  says  that  he,  the  said  Jasper  Coleman, 
him,  the  said  Rufus  Cox,  in  the  manner  and 
form  and  by  the  means  aforesaid,"  etc.,  but 
omits  the  words  "upon  his  oath  says,*'  etc. 
Indictments  for  murder  concluding  eub- 
stantially  the  same  way  have  frequently 
been  held  bad  by  this  court.  Stale  v. 
Meyers,  99  Mo.  107,  12  S.  W.  516;  State  v. 
Stacy,  103  Mo.  11,  15  S.  W.  147;  State  v. 
Furgerson,  152  Mo.  92,  53  S.  W.  427.  At 
common  law  all  indictments  for  murder 
were  prosecuted  by  indictment,  and  con- 
cluded as  follows:  "And  so  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  say 
that  the  said  A.  B.,  him,  and  the  said  E.  F., 
in  manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  his  [own]  malice  afore- 
thought, did  kill  and  murder."  1  Whar- 
ton, Prec.  of  Indictments  &  Pleas,  114;  6 
25 
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Chitty,  Crini.  Law,  738 ;  Kelley,  Criin.  Law 
&  Pr.  309.  In  State  v.  Meyers,  09  Mo.  107, 
12  S.  W.  616,  Sherwood,  J.,  in  speaking  for 
the  court,  said:  "All  the  authorities  show 
the  proper  conclusion  of  an  indictment  for 
murder  marks  the  feature  of  that  offense 
which  distinguishes  it  from  manslaughter. 
Without  such  conclusion,  the  previous 
words  charge  but  the  latter  offense.  2 
Bishop,  Crim.  Proc.  Si  536,  548,  550;  3 
Chitty,  Crim.  Law,  243,  737.  Hence  the 
importance  of  the  conclusion  in  the  count 
for  murder.  That  conclusion,  in  order  to 
be  valid,  charges  murder  as  the  result  of 
the  previously  made  allegations."  Without 
such  conclusion,  the  offense  charged  would 
be  but  manslaughter.  In  2  Hawkins,  Pleas 
of  the  Crown,  pp.  360,  370,  it  is  said: 
"Having  already,  in  the  chapter  of  indict- 
ments, incidentally  shown  the  principal 
points  relating  to  this  matter,  I  shall  only 
take  notice  in  this  place  that,  seeing  an 
information  differs  from  an  indictment  in 
little  more  than  this:  That  the  one  is 
found  by  the  oath  of  twelve  men,  and  the 
other  is  not  so  found,  but  is  only  the  alle- 
gation of  the  officer  who  exhibits  it,  what- 
soever certainty  is  requisite  in  an  indict- 
ment, the  same,  at  least,  is  necessary  also 
in  an  information;  and  consequently,  as  all 
the  material  parts  of  the  crime  must  be 
precisely  found  in  the  one,  so  must  they  be 
precisely  alleged  in  the  other,  and  not  by 
way  of  argument  or  recital."  In  State  v. 
Kelm,  79  Mo.  616,  it  is  said  that  an  infor- 
mation differs  principally  from  an  indict- 
ment in  this:  That  an  indictment  is  an 
accusation  found  by  the  oath  of  twelve 
men,  whereas  an  information  is  only  the 
allegation  of  the  officer  who  exhibits  it; 
citing  Bacon,  Abr.  pp.  167-170,  174;  2 
Hawk.  P.  C.  26,  f  4.  Therefore,  being  of 
the  same  dignity,  and  for  the  same  purpose, 
they  must,  in  cases  of  murder,  be  governed 
in  their  material  allegations  by  the  same 
law.  Therefore  the  information  is  invalid, 
and,  being  so,  the  question  may  be  properly 
raised  for  the  first  time  in  this  court;  and, 
while  it  cannot  be  amended  in  this  court, 
it  may  be  amended  as  to  matter  of  form  or 
substance  at  any  time  by  leave  of  court 
before  trial.  Rev.  SUt  1899,  I  2481.  Our 
conclusion  is  that  an  information  for  mur- 
der should  conclude,  "And  so  the  prose- 
cuting  attorney   aforesaid    upon    his   oath 

does    say  that  the   said   him,   the 

said ,  in  manner  and  form,  felonious- 
ly, deliberately,  premeditatedly,  and  of  his 
malice  aforethought,  did  kill  and  murder." 
Depositing  of  the  affidavit  of  Robert  Cox 
with  the  clerk  of  the  circuit  court  of  the 
county  was  sufficient  filing,  within  the  mean- 
ing of  f  2477,  Rev.  Stat.  1899.  But,  even 
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if  it  were  not,  the  failure  of  the  clerk  to 
indorse  upon  it  "Filed,"  and  the  date  there- 
of, was  at  most  an  irregularity  which  could 
have  been  amended  at  any  time  before  or 
during  trial,  and  cannot  be  raised  for  the 
first  time  in  this  court. 

For  these  intimations,  the  judgment  is 
reversed  and  the  cause  remanded. 

Braoe,  P.  J.,  and  Fox  and  Lamm,  JJ., 
concur.  Vallianty  J.,  concurs,  except  as 
to  the  state's  fourth  instruction,  which  he 
thinks  is  erroneous.  Gaatt,  J.,  concurs  in 
all  that  is  said,  except  as  to  the  form  of  the 
information,  from  which  he  dissents.  Mar- 
■liall,  J.,  absent. 

Gantt,  J.,  dissenting: 

As  said  by  my  learned  brother,  I  concur 
in  all  the  conclusions  reached  by  him  in  the 
foregoing  opinion,  save  and  except  that  the 
information  is  invalid  for  the  sole  reason 
that  the  prosecuting  attorney,  in  his  con- 
clusion, does  not  say,  "And  so  L.  N.  Demp- 
sey,  prosecuting  attorney  as  aforesaid,  up- 
on his  oath,  or  official  oath  doth  say,"  etc. 
It  will  be  observed  that  all  the  words  of 
a  proper  conclusion  of  an  indictment  for 
murder  are  employed  by  the  prosecuting 
attorney,  save  and  except  the  words  "upon 
his  oath,"  or  "official  oath."  There  is 
no  difference  of  opinion  amongst  us  as  to 
the  necessity  of  concluding  an  indictment 
for  murder  with  the  words,  "and  so  the 
grand  jurors,  upon  their  oath  aforesaid,  do 
say  that  he  [the  said  defendant,  naming 
him]  wilfully,  deliberately,  premeditatedly, 
and  of  his  malice  aforethought,  him  [the 
said  deceased,  naming  him],  in  the  manner 
and  form  and  by  the  means  aforesaid,  did 
kill  and  murder,  against  the  peace  and  dig- 
nity of  the  state."  Such  was  the  essential 
requirement  of  the  common  law,  and  when 
the  people  of  Missouri,  in  their  organic  law, 
ordained  "that  no  person  shall,  for  felony, 
be  proceeded  against  criminally  otherwise 
than  by  indictment,"  they  meant  an  indict- 
ment as  understood  at  common  law.  Long 
prior  to  the  adoption  of  our  Constitution  the 
word  "indictment"  had  been  construed,  and 
was  well  understood  by  our  people;  and  it 
had  uniformly  been  held  that,  in  an  indict- 
ment for  murder,  it  was  essential  that  it 
should  conclude,  "and  so  the  grand  jurors, 
upon  their  oath,  do  say,"  etc.  The  settled 
construction  from  Coke  down  to  State  v. 
Meyers,  99  Mo.  107,  12  S.  W.  516,  I  accept 
and  have  followed  during  my  incumbency 
here. 

The  question  here  is,  Are  those  words 
"upon  his  oath,"  or  "upon  his  official  oath," 
as  necessary  to  a  valid  information  for  mur- 
der since  the  adoption  of  the  amendment 
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permitting  the  prosecution  of  murder  by  in- 
formation as  they  are  in  an  indictment? 
The  conclusion  of  the  majority  of  my  breth- 
ren is  that  they  are,  and  that  the  informa- 
tion in  this  case  is  invalid  for  that  reason. 
With  the  utmost  respect  for  the  judgment 
of  my  colleagues  on  this  point,  1  am  con- 
strained by  my  investigation  to  take  the 
contrary  view,  and  dissent.  At  the  outset, 
I  agree  that  both  at  common  law  and  un- 
der our  Constitution  an  information  should 
and  must  be  as  certain  and  definite  as  to 
its  statement  of  the  essential  facts  consti- 
tuting an  offense  as  an  indictment,  be- 
cause the  defendant  is  entitled  to  know 
the  nature  and  cause  of  the  accusation 
against  him,  in  order  to  enable  him  to  pre- 
pare his  defense.  2  Hawk.  P.  C.  p.  360; 
Wharton,  Crim.  PI.  9th  ed.  f  87.  It  will 
hardly  be  controverted  that  this  informa- 
tion measures  up  strictly  to  every  requisite 
of  a  good  common-law  indictment  as  to  the 
statement  of  every  fact  necessary  to  advise 
the  defendant  of  the  nature  and  cause  of 
the  accusation  against  him.  The  only  pos- 
sible objection  urged  against  it,  or  that  can 
be  lodged  against  it,  is  that  the  prosecuting 
attorney,  who  preferred  the  information  in 
his  official  character,  did  not  repeat  his  con- 
clusion that  "upon  his  oath"  or  ''official 
oath,"  he  made  the  charge  of  murder. 

As  I  understand  the  reasoning  of  my 
brethren,  it  is  held  that,  because  an  indict- 
ment was  required  to  conclude  that,  "upon 
the  oath  of  the  grand  jurors,"  the  charge 
of  murder  was  made,  it  must  follow  that, 
where  an  information  is  resorted  to  by  the 
prosecuting  attorney,  he  must  conclude  by 
saying  "upon  his  oath,"  or  "official  oath," 
that  he  makes  the  charge.  I  have  already 
adverted  to  the  fact  that  we  have  held  that 
an  indictment  for  murder  must  conclude 
with  a  charge  that  the  defendant  did  kill 
and  murder,  upon  the  oath  of  the  grand  ju- 
rors, because  we  have  adopted  the  common- 
law  indictment.  The  dame  reasoning  neces- 
sarily applies  to  an  information,  for,  when 
we  incorporated  an  information,  in  the  Con- 
stitution, as  a  mode  of  prosecuting  felonies, 
we  likewise  imported  it  from  the  common 
law,  and,  by  the  same  token,  it  must  be 
understood  in  its  common-law  sense.  State 
▼.  Kyle,  166  Mo.  303,  56  L.  R.  A.  116,  65  S. 
W.  763;  Ex  parte  Slater,  72  Mo.  102;  State 
▼.  Kelm,  79  Mo.  515.  Bishop  in  his  new 
Criminal  Procedure,  Vol.  1,  4th  ed.  8  144, 
says:  "The  criminal  information  should 
be  deemed  to  be  such,  and  such  only,  as  in 
England  is  presented  by  the  attorney  or 
solicitor  general.  This  part  of  the  English 
common  law  has  plainly  become  ours.  And 
as,  with  us,  the  powers  which  in  England 
are  exercised  by  the  attorney  general  and 
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the  solicitor  general  are  largely  distributed 
among  our  district  attorneys,  whose  office 
does  not  exist  in  England,  they  would  seem 
to  be  entitled,  under  our  common  law,  to 
prosecute  by  information,  as  a  right  adher- 
ing to  their  office,  and  without  leave  of 
court.'*  This  statement  of  Bishop  met  the 
express  sanction  of  this  court  in  State  v. 
Kyle,  166  Mo.  306,  56  L.  R.  A.  115,  65  S. 
W.  763. 

Having  settled  that  the  information  of 
our  Constitution  is  the  common-law  infor- 
mation, in  the  absence  of  a  statute  prescrib- 
ing a  form  or  additional  safeguards,  let  us 
inquire  what  was  the  form  of  the  common- 
law  information.  A  form  for  an  informa- 
tion for  murder  at  common  law  is  not  to 
be  found,  because  murder  was  prosecuted 
by  indictment  of  a  grand  jury;  but  obvi- 
ously it  was  the  purpose  of  the  people,  in 
adopting  information  as  a  method  of  pro- 
cedure, to  adopt  the  common-law  informa- 
tion, as  far  as  applicable  to  the  prosecu- 
tion of  felonies.  Nowhere  in  the  criminal 
informations  of  the  common  law  was  the 
attorney  general  or  solicitor  general  or  the 
Crown  officer  of  the  King  required  to  allege 
that  "upon  his  oath  of  office,"  or  "upon  his 
official  oath,"  he  gave  the  court  to  under- 
stand and  be  informed  that  an  offense  had 
been  committed.  Mr.  Bishop,  in  his  first 
volume  of  New  Criminal  Procedure,  f  712, 
says  "that  only  in  formal  parts,  at  the  be- 
ginning and  close,  does  this  information  dif- 
fer from  an  indictment."  But  it  does  differ 
in  these  respects.  The  reason,  I  submit,  is 
this:  When  the  attorney  general  in  Enfr. 
land  filed  his  information,  he  did  so  virtute 
officii,  and  it  was  an  official  act;  and  the 
courts  took  ex  offUsio  notice  of  his  office, 
and  of  his  right  to  file  and  prosecute  the 
offense  without  leave  of  the  court.  As  the 
law  never  requires  a  useless  thing,  why 
should  he  have  been  required  to  state  that 
his  official  act  was  under  his  official  oath? 
The  answer  is,  the  courts  of  England  never 
required  him  to  allege  that  he  preferred  an 
information  upon  his  oath  of  office.  When- 
ever he  filed  an  information,  it  was  his  of- 
ficial act,  and  was  done  under  the  sanction 
of  his  oath  of  office;  and  so  I  say  the  same 
official  character  is  stamped  upon  the  infor- 
mation filed  by  the  prosecuting  attorneys. 
The  courts  are  bound  to  recognize  their  offi- 
cial acts,  without  alleging  the  non travers- 
able statement  that  they  have  filed  their  in- 
formations under  their  oaths  of  office.  Our 
statute  (Rev.  Stat.  1899,  §  2535)  provides 
that  no  indictment  or  information  shall  be 
deemed  invalid  for  want  of  the  averment  of 
any  matter  not  necessary  to  be  proved.  Every 
circuit  court  is  bound  to  take  judicial  notice 
of  the  incumbent  of  the  office  of  prosecuting 
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attorney  in  the  counties  in  which  it  is  held, 
and  it  is  entirely  unnecessary  to  prove  the 
prosecuting  attorney's  title  to  the  office,  or 
that  what  he  asserts  as  such  officer  is  un- 
der his  oath  of  office.  State  v.  Sickle,  Bray- 
ton  (Vt.)  132;  Territory  v.  Cutinola,  4  N. 
M.  305,  14  Pac.  809;  3  Burn,  Justice  of  the 
Peace,  911;  1  Chitty,  Crim.  Law,  845,  847. 
In  Kelm's  Case,  79  Mo.  515,  it  was  pointed 
out  that  "the  text-books  are  uniform  in  de- 
fining an  information  to  be  an  accusation  or 
complaint  exhibited  against  a  person  for 
some  criminal  offense,  'either  immediately 
iigainst  the  King,  or  against  a  private  per- 
son, w^hich,  from  its  enormity  or  dangerous 
tendency,  the  public  good  requires  should 
be  restrained  and  punished,  and  differs  prin- 
cipally from  an  indictment  in  this:  That 
nn  indictment  is  an  accusation  found  by  the 
oath  of  twelve  men,  whereas  an  information 
is  only  the  allegation  of  the  officer  who  ex- 
hibits it.*  5  Bacon,  Abr.  pp.  167,  170,  172; 
2  Hawk.  P.  C.  chap.  26,  S  4."  The  usual 
and  accepted  formula  was  that  the  attorney 
general,  or  the  solicitor  general  if  the  office 
of  attorney  general  was  vacant,  and  in  cer- 
tain cases  the  Crown  officer  in  the  King's 
bench  as  a  matter  of  right,  and  without 
leave  of  court,  filed  the  information,  and,  in 
behalf  of  the  King,  "gave  the  court  to  under- 
stand and  be  informed  that  the  defendant, 
at,"  etc.,  committed  the  particular  offense. 
It  was  required  that  he  state  with  certainty 
all  the  material  parts  of  the  alleged  crime, 
and  not  by  way  of  argument  or  recital,  but 
it  was  not  necessary  for  him  to  state  that  he 
made  such  allegations  under  his  official  oath, 
either  in  the  commencement  or  conclusion 
of  his  information.  Whereas,  as  the  grand 
jury  could  only  make  their  presentment 
imder  their  oath,  it  was  essential  that  their 
indictment  should  show  that  they  charged 
the  defendant  by  virtue  of  their  oath.  As 
said  by  Judge  Sherwood  in  State  v.  Meyers, 
99  Mo.,  loc.  cit.  116,  12  S.  W.  518:  "Of 
course,  if  a  crime  is  to  be  charged,  it  must 
be  done  by  the  grand  jurors  upon  their 
oaths.  It  does  not  appear  that  the  grand 
jurors  have  charged  murder  in  the  conclu- 
sion before  us."  In  that  case  the  conclu- 
sion altogether  omitted  any  charge  by  the 
grand  jurors  under  their  oath,  but  merely 
stated,  "and  so  said  Charles  Meyers  and 
John  Bogard  in  manner  and  form,"  etc. 
Whereas  in  this  case  the  conclusion  is,  "And 
so  the  said  L.  N.  Dempsey,  prosecuting  at- 
torney within  and  for  Cliariton  county, 
IMissouri,  as  aforesaid,  says  that  he,  the 
said  Jasper  Coleman,  him,  the  said  Kufus 
Cox,  in  the  manner  and  form  and  by  the 
means  aforesaid,  feloniously,  wilfully,  de- 
liberately, premeditatedly,  and  of  his  malice 
aforethought,  at  the  county  of  Chariton,  in 
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the  state  of  Missouri,  on  the  8th  day  of  Au- 
gust, 1903,  did  kill  and  murder,  against  the 
peace  and  dignity  of  the  state."  The  only 
omission,  therefore,  that  can  be  suggested, 
is  the  failure  to  state  that  "upon  his  oath 
aforesaid"  he  makes  said  information  and 
charge.  It  was  pointed  out  in  Rex  v. 
Wilkes,  4  Burr.  2527,  by  Lord  Mansfield, 
that  there  is  a  difference  between  informa- 
tions and  indictments.  Indictments  are 
found  upon  the  oaths  of  a  grand  jury, 
and  can  only  be  amended  by  themselves. 
Whereas,  "informations  are  as  declarations 
in  the  King's  suit."  I  have,  after  the  most 
careful  research,  been  unable  to  find  any 
case  in  which  at  common  law  it  was  ruled 
that  it  was  essential  to  the  validity  of  an 
information  that  the  attorney  general  or 
solicitor  general  or  the  Crown  officer  of  tho 
King's  bench  should  state  that  he  made  his 
charge  "upon  his  oath,"  or  "official  oath;" 
and,  as  we  have  no  statute  prescribing  such 
a  form,  I  think  it  should  be  ruled  that  such 
an  allegation  is  not  essential,  and  that  this 
objection  to  this  information  is  not  tenable. 
That  the  prosecuting  attorneys  of  the  sev- 
eral counties  in  this  state  may  prosecute 
by  information,  as  a  right  adhering  to  their 
office,  and  without  leave  of  the  court,  is 
now  the  accepted  law  of  this  state.  State 
V.  Kelm,  79  Mo.  616,  517;  State  v.  Rans- 
berger,  106  Mo.  145,  17  S.  W.  290;  State  v. 
Kyl^,  166  Mo.  303,  56  L.  R.  A.  115,  66  S. 
W.  763.  Prosecuting  attorneys  are  officers 
whose  duties  and  terms  of  office  are  pre- 
scribed by  law,  and  the  several  courts  take 
judicial  knowledge  of  the  incumbent  of  this 
office  in  the  several  counties.  When,  there- 
fore, a  prosecuting  attorney  files  an  infor- 
mation in  a  criminal  cause,  he  is  presumed 
to  do  so  by  virtue  of  his  office,  and  it  is  not 
necessary  for  him  to  allege  his  right  to  do 
so.  As  he  is  authorized  by  his  official  posi- 
tion to  file  an  information  and  prosecute 
the  alleged  offender,  the  presumption  is 
that  when,  as  in  this  case,  he  informs  the 
court  in  his  official  character,  as  prosecut- 
ing attorney,  it  should  be  held  that  what  he 
alleges  is  under  and  by  virtue  of  his  oath 
of  office;  and  no  good  reason  can  be  seen 
why  he  should  allege  that  he  makes  the  in- 
formation upon  his  oatji,  or  official  oath, 
as  the  very  filing  in  his  official  character 
necessarily  implies  that  he  does  so  in  obe- 
dience to  the  obligations  of  his  official  oath, 
and  in  the  performance  of  the  duties  of  his 
office.  As  already  said,  the  information  in 
this  case  having  been  made  by  the  prose- 
cuting attorney  in  his  official  character,  it 
would  add  nothing  to  the  security  of  the 
defendant  for  that  officer  to  state  that  he 
charged  the  defendant  with  the  offense  up- 
on his   oath   as   such  officer.     All   that   he 


1905. 


State  t.  Coleican. 


389 


alleges,  all  that  he  charges,  must  be  con- 
clusively presumed  to  be  upon  that  oath, 
which  was  one  of  the  prerequisites  to  his 
qualifications  for  the  office  itself. 

To  guard  against  groundless  and  vindic- 
tive prosecutions,  and  to  secure  good  faith 
in  the  institution  of  criminal  proceedings., 
the  general  assembly  has  required  the  in- 
formation to  be  verified  by  the  prosecuting 
attorney  or  some  competent  witness;  but 
I  submit  this  is  the  only  requirement  of  an 
oath  by  the  prosecuting  attorney,  and  that 
nowhere  is  he  required  to  state  in  the 
body  of  his  information  that  it  is  under 
oath,  or  official  oath. 


Fannie  R.  MARKOWITZ,  Respt., 

V. 

METROPOLITAN      STREET      RAILWAY 
COMPANY,   Appt. 

(186  Mo.  350.) 

1.  Tbe  owner  of  a  'vraaron,  Beated  be- 
side tbe  driver  -vvbom  he  emplom.  Is 
cbarireable  wltb  tbe  drlver^s  nesrll- 
arenoe  in  attempting  to  cross  a  street  car 
track  in  front  of  an  approaching  car  wblcb 
is  in  plain  sight. 

X.  It  Is  nevllvence  to  attempt  to  drive 
across  a  street  car  track  in  dangerous 
proximity  to  an  approaching  car  which  is  in 
plain  sight,  whether  the  car  is  actually  seen 
or  not. 

3.  A  motorman  In  cbargre  of  a  street 
car,  upon  seeing:  a  -waaron  approacb- 
Ingr  the  track,  has  the  right  to  presume  that 
the  driver  will  use  his  senses  to  avoid  driving 
onto  the  track  in  front  of  the  car. 

4.  To  bold  a  street  car  company-  liable 
for  tbe  results  of  a  collision  with  a 
team  attempting  to  cross  the  track  in  front 
of  a  car  notwithstanding  the  negligence  of 
the  driver,  those  in  charge  of  the  car  must 
have  1>een  guilty  of  gross  negligence,  or  reck- 
less and  wanton  conduct. 

(December  22,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circnit  Court  for  Jackson  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  John  H.  Iiuoas  for  appellant. 

Messrs.  Leon  Blook  and  William  O. 
Hook,  for  respondent: 

Respondent's  negligence,  if  she  was  neg- 


ligent, in  not  observing  the  approaching  car, 
does  not  relieve  the  appellant  of  liability 
where  the  motorman  saw  respondent  in  a 
perilous  situation  in  time  to  have  avoided 
injuring  her. 

Bunyan  v.  Citizens'  R.  Co.  127  Mo.  12,  29 
S.  W.  842;  Klockenbrink  v.  8t  Louis  d 
M.  River  R.  Co.  172  Mo.  678,  72  S.  W.  900. 

Respondent's  perilous  situation  is  not 
confined  to  the  time  her  horse  came  upon 
appellant's  track.  It  arose  the  moment  the 
motorman  saw  the  respondent  approaching 
the  track  in  a  manner  indicating  that  she 
was  intending  to  cross  in  front  of  a  near 
approaching  car,  which  she  seemingly  did 
not  see. 

Bunyau  v.  Citizens'  R.  Co.  127  Mo.  12,  29 
S.  W.  842;  Ennis  v.  Union  Depot  R,  Co.  155 
Mo.  20,  55  S.  W.  878 ;  Klockenbrink  v.  Sf. 
Louis  d  M,  River  R,  Co.  172  Mo.  678,  72  S. 
W.  900;  Jackson  v.  Kansas  City,  Ft.  8.  d 
M.  R.  Co.  157  Mo.  621,  80  Am.  St.  Rep.  650, 
58  S.  W.  32. 

This  accident  was  not  the  result  of  mu- 
tual or  concurring  negligent  acts  of  the  re- 
spondent and  the  motorman.  The  causal 
connection  between  respondent's  negligence 
and  her  resulting  injuries  ceased  the  mo- 
ment the  motorman  observed  her  in  a  posi- 
tion of  peril  and  in  time  to  have  avoided 
the  injury  to  her. 

Watson  v.  Mound  City  Street  R.  Co.  133 
Mo.  251,  34  S.  W.  673;  Bunyan  v.  Citizens' 
R.  Co.  127  Mo.  12,  29  S.  W.  842. 
On  motion  for  rehearing. 

In  declaring  the  law  to  be  that  the  motor- 
man  must  not  only  have  been  guilty  of  neg- 
ligence, but  of  gross  negligence,  or  reckless 
or  wanton  conduct,  after  discovering  plain- 
tiff's peril,  the  decision  is  contrary  to — 

Sullivan  v.  Missouri  P.  R.  Co.  117  Mo. 
214,  23  S.  W.  149;  Kreis  v.  MissouH  P.  R. 
Co.  131  Mo.  533,  30  S.  W.  310,  33  S.  W.  64, 
1150;  Morgan  v.  Wabash  R.  Co.  159  Mo. 
262,  60  S.  W.  195;  Klockenbrink  v.  8t. 
Louis  d  M.  River  R.  Co.  172  Mo.  678,  72  S. 
W.  900;  Moore  v.  Lindell  R.  Co.  176  Mo. 
629,  75  S.  W.  672;  Dlauhi  v.  8t.  Louis,  I. 
M.  d  8.  R.  Co.  139  Mo.  291,  40  S.  W.  890: 
Hanlon  v.  Missouri  P.  R.  Co.  104  Mo.  390. 
16  S.  W.  233 ;  Redrdon  v.  Missouri  P.  R.  Co. 
114  Mo.  385.  21  S.  W.  731. 

Even  df  this  court  should  insist  that  it 
must  be  shown  that  the  motorman  was 
grossly  negligent,  would  not  any  neglect 
whatever  in  operating  and  guiding  an  elec- 


NoTE. — For  other  cases  in  this  series  as  to 
Imputing  negligence  of  driver  to  person  injured 
while  driving  with  him,  see  Nisbet  v.  Garner, 
1  L.  R.  A.  152,  and  note;  Becke  v.  Missouri  P. 
R.  Co.  9  L.  R.  A.  157,  and  note;  Union  P.  R. 
Co.  V.  Lapsley,  16  L.  R.  A.  800;  Mullen  v. 
69  L.  R.  A, 


Owusso,  23  L.  R.  A.  693;  Illinois  C.  R.  Co.  v. 
McLeod.  52  L.  R.  A.  954 ;  Koplitz  v.  St.  Paul, 
58  L.  R.  A.  74 ;  Neal  v.  Rendall,  63  L.  R.  A. 
668;  Duval  v.  Atlantic  Coast  Line  R.  Co.  60 
L.  R.  A.  722. 
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trie  car  through  a  crowded  market  street 
be  gross  neglect? 

Cobb  V.  8t.  Louis  d  H,  R,  Co.  149  Mo. 
627,  50  S.  W.  894;  Uanlon  v.  Missouri  P. 
R.  Co.  104  Mo.  390,  16  S.  W.  233;  Klocken- 
brink  v.  8t.  Louis  d  M.  River  R.  Co.  172 
Mo.  079,  72  S.  W.  900. 

Valliant,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiflf  alleges  that  she  suffered  a  per- 
sonal injury  in  consequence  of  a  collison 
between  a  wagon  in  which  she  was  riding 
and  a  street  car  of  defendant.  She  sues  for 
$5,000  damages,  alleging  that  the  collision 
was  the   result   of  defendant's   negligence. 

The  scene  of  the  accident  was  in  Fifth 
street,  between  Walnut  and  Main,  in  ICan- 
sas  City.  Fifth  street  runs  east  and  west; 
Walnut  and  Main  cross  it  at  right  angles, 
running  north  and  south ;  Walnut  is  east  of 
Main.  Between  Walnut  and  Main  streets, 
and  parallel  to  them,  is  an  alley  which  also 
crosses  Fifth  street  at  right  angles.  De- 
fendant operates  a  double  track  street  rail- 
road along  Fifth  street;  a  car  going  west 
runs  on  the  north  track,  crossing  Walnut, 
the  alley,  and  Main  street.  Just  west  of 
the  alley  on  the  north  side  of  Fifth  street  is 
the  city  market. 

On  December  24,  1901,  the  plaintiff  was 
seated  beside  the  driver,  a  colored  man,  on 
the  driver's  seat,  on  an  open  one-horse 
spring  wagon,  driving  through  the  alley 
northward,  aiming  for  the  market  house. 
They  emerged  from  the  alley  on  the  south 
side  of  Fifth  street,  drove  across  the  south 
track,  and,  just  as  the  front  wheel  of  the 
wagon  got  on  or  sufficiently  near  the  south 
rail  of  the  north  tracks  a  car  of  defendant 
going  west  struck  the  wagon  with  a  blow 
sufficient  to  break  the  shaft  from  the  axle 
on  that  side,  and  the  jar  caused  the  plain- 
tiff's injury.  She  testified  that  the  car 
struck  the  wagon,  ''and  it  jolted  very  hard, 
and  I  went  on  the  end  of  the  seat,  and  that 
gave  me  an  awful  pain  in  the  back,  and  I 
felt  kind  of  funny  in  my  whole  body. 
Otherwise  I  would  have  went  over  on  the 
left  side  on  the  street,  but  the  colored  boy 
held  me  back.  And  he  helped  me  down 
from    the    wagon;    I    couldn't    sit    there." 

The  petition  alleges  negligence  .in  four 
specifications:  "First,  the  motorman  of 
said  defendant  in  charge  of  said  car  negli- 
gently failed  to  stop  the  same  in  time  to 
avoid  said  collision,  which  by  the  exercise 
of  ordinary  care  he  might  have  done. 
Second,  the  servants  of  said  defendant  in 
ciiarge  of  said  car  negligently  failed  to  ring 
any  bells,  or  to  give  other  warning  of  the 
approach  of  said  car.     Third,  the  motorman 
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of  said  defendant  in  charge  of  said  car  neg- 
ligently failed  to  keep  a  vigilant  watch 
ahead,  and  negligently  failed  to  observe 
said  wagon  on  or  approaching  said  north 
track  in  a  position  of  danger  in  time  to 
have  stopped  said  car  and  thereby  avoid 
said  collision,  which  said  motorman  might 
have  done  had  he  been  exercising  or- 
dinary care.  Fourth,  the  motorman  of  said 
defendant  in  charge  of  said  car  negligently 
failed  to  stop  the  same  within  a  reasonable 
time  after  he  saw,  or  by  exercising  ordinary 
care  might  have  seen,  the  dangerous  situa- 
tion of  this  plaintiff." 

The  testimony  on  the  part  of  the  plaintiff 
tended  to  prove  as  follows:  It  was  a  clear 
winter  day.  The  car  going  west  stopped  at 
Walnut  street  to  take  on  some  passengers, 
and  then  moved  on  its  course.  It  was  go- 
ing slowly,  not  to  exceed  4  miles  an  hour. 
The  street  was  crowded  with  vehicles  and 
people.  The  wagon  on  which  the  plaintiff 
was  riding  came  out  of  the  alley  into  Fifth 
street,  aiming  northward  across  the  tracks. 
The  driver  testified:  "When  we  was  com- 
ing out  through  the  alley  between  Walnut 
and  Main  we  didn't  see  any  car  at  all ;  but 
when  we  got  on  the  second  track  we  seen 
the  car  about  as  far  as  from  here  over  there. 
.  .  .  I  couldn't  tell  exactly  how  far; 
but,  anyhow,  we  were  beckoning  him  to  stop, 
.  .  .  for  him  to  hold  up,  because  I 
couldn't  go  either  forward  or  back ;  the  peo- 
ple was  ahead  of  me  in  the  crowd,  and  wag- 
ons behind  me.  .  .  .  He  just  came  right 
on  up  and  hit  the  wagcm,  and  broke  the  shaft 
loose,  and  jostled  us  both  up."  Witness 
said  he  did  not  stop  or  check  up  at  all  when 
he  came  into  the  street  from  the  alley,  and 
was  going  tolerably  fast  when  he  got  on  the 
north  track;  he  was  aiming  to  get  out  of 
the  crowd.  The  car  stopped  in  almost  the 
same  instant  that  it  struck  the  wagon.  It 
shoved  the  wagon  about  2  feet.  The  plain- 
tiff herself  testified  that  they  saw  no  car 
until  they  were  on  th*  second  track, — the 
north  track.  She  said:  "It  was  awfully 
crowded  with  people,  and  we  looked,  and,  of 
course,  I  did  not  see  any  car  at  all.  Of 
course,  there  was  so  many  people  in  front  of 
us,  and  we  drove  right  in ;  and  when  we  got 
to  the  second  track  I  saw  the  car,  and  hal- 
looed and  screamed  as  much  as  possible,  and 
it  looks  to  me  like  there  was  a  car  that 
struck  the  wagon,  and  it  jolted  very  hard.** 
She  was  asked  how  far  the  car  was  from 
her  when  she  hallooed  to  the  motorman. 
She  said:  "About  as  far  as  from  here  to 
that  wall ;  about  25  feet ;  I  couldn't  tell  you 
exactly.  I  began  to  make  motions  and"  to 
halloo  and  scream,  and  the  rest  of  the  people 
right   in   front   of   our   wagon  they   began 
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to  make  motions  to  the  motorman,  and 
•  he  was  keeping  on  going  slowly."  She 
said  that  when  they  came  out  of  the  alley 
they  saw  no  car;  that  they  could  not  see 
eitlier  east  or  west  more  than  25  feet;  and 
when  asked  to  explain  why  she  could  not 
see  farther,  seated  as  she  was  above  the 
heads  of  the  people  on  the  driver's  seat  in 
the  wagon  she  said  she  could  not  explain  it, 
but  that  26  feet  east  or  west  was  as  far  as 
she  could  see.  Her  attention  was  called  to 
her  statements  on  a  former  examination  in 
which  she  was  asked  if  she  could  not  see  for 
the  distance  of  half  a  block,  her  answer  be- 
ing, "I  suppose  so;  I  couldn't  tell  exactly; 
I  saw  quite  a  distance;"  to  which  she  re- 
plied, "Well,  that  is  26  feet."  She  testified 
that  her  eyesight  was  good.  She  and  the 
negro  driver  of  her  wagon  testified  that 
they  did  not  hear  any  bell  or  gong.  There 
was  testimony  tending  to  show  that  the  jar 
of  the  collision  caused  serious  injury  to  the 
plaintiff.  At  the  close  of  the  plaintiff's  ev- 
idence the  defendant  asked  an  instruction 
in  the  nature  of  a  demurrer  to  the  evidence, 
which  the  court  refused,  and  exception  was 
taken. 

On  the  part  of  defendant  the  testimony 
tended  to  prove  as  follows:  The  car  stopped 
at  Walnut,  and  then  moved  on  westward, 
going  slowly.  It  was  a  fine,  clear  day,  and 
there  was  nothing  to  prevent  one  seeing  the 
car  coming  distant  a  block  away.  The 
track  was  slippery  at  that  point;  it  was 
downgrade,  and  the  motorman  was  moving 
cautiously.  The  wagon  came  out  of  the  al- 
ley, the  horse  going  at  a  trot,  aiming 
straight  across  the  tracks,  the  driver  and 
the  plaintiff  looking  to  the  west.  The  mo- 
torman saw  the  wagon  coming,  and  at  once 
began  ringing  his  gong,  and,  when  it  seemed 
as  if  the  driver  intended  to  cross  the  north 
track  in  front  of  the  car,  the  motorman  con- 
tinued sounding  the  gong,  hallooed  at  the 
driver,  applied  his  brakes,  reversed  the  pow- 
er, turned  on  the  sand,  and  used  all  the 
means  at  hand  to  stop  the  car,  and  had 
brought  it  almost  to  a  stop  when  the  colli- 
sion occurred. 

The  case  was  submitted  to  the  jury.  The 
verdict  was  for  the  defendant.  The  court 
sustained  the  plaintiff's  motion  for  a  new 
trial  on  the  ground  that  it  had  erred  in  giv- 
ing certain  instructions  for  defendant.  De- 
fendant appeals. 

If  it  should  be  conceded  that  the  defend- 
ant was  guilty  of  negligence  in  either  of  the 
three  particulars  first  specified  in  the  peti- 
tion, still  the  plaintiff  would  not  be  entitled 
to  recover  in  consequence  thereof,  because 
her  own  negligence  contributed  to  produce 
the  result.  It  was  her  wagon,  the  driver 
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was  her  servant,  and  his  negligence  is 
chargeable  to  her.  The  plaintiff  and  her 
driver  both  testified  that  they  did  not  see 
the  car  that  struck  them  until  they  were  on 
the  north  track.  The  car  was  there  in 
plain  view  to  be  seen  by  anyone  who  would 
look,  and,  if  they  did  not  see  it,  it  was  be- 
cause they  did  not  use  their  eyes.  There  is 
no  suggestion  of  an  excuse  in  the  record  for 
their  failure  to  see  the  car.  The  motorman 
saw  the  wagon  as  soon  as  it  came  out  of  the 
alley,  and  he  was  in  no  better  position  to 
see  the  wagon  than  were  the  plaintiff  and 
her  driver  to  see  the  car.  If  the  driver  saw 
the  car  coming  (and,  even  in  the  face  of  his 
assertion  to  the  contrary,  it  is  as  probable 
under  the  circumstances  that  he  did  as  that 
he  did  not),  yet  ventured  to  cross  in  such 
dangerous  proximity  to  the  car,  it  was  fail- 
ure to  observe  that  degree  of  care  that  an 
ordinarily  prudent  person  in  his  situation 
would  have  observed.  If  he  did  not  see  it, 
it  was  because  he  did  not  look,  and  the  act 
of  not  seeing,  for  that  reason,  was  as  negli- 
gent as  an  act  of  seeing  and  not  heeding. 
It  is  unnecessary  to  decide,  under  the  cir- 
cumstances of  this  case,  whether  the  car  or 
the  wagon  had  the  right  of  way,  because,  if 
it  should  be  conceded  that  the  wagon  had 
the  right  of  way  (which  is  not  even  con- 
tended), and  that,  as  soon  as  the  motorman 
saw  the  wagon  emerge  from  the  alley  and 
attempt* to  cross  the  street,  he  ought  to 
have  stopped  his  car,  yet  kept  on  in  his 
course,  still  the  driver  of  the  wagon,  seeing 
the  car  coming  (or  shutting  his  eyes  so  he 
could  not  see),  and  knowing  that  it  could 
not  stop  as  quickly  as  the  horse  could,  was 
guilty  of  negligence  in  driving  immediately 
in  front  of  it,  or  so  close  to  it  as  to  render  a 
collision  inevitable,  or,  if  not  inevitable,  at 
least  not  improbable. 

Counsel  for  respondent  in  their  brief 
seem  to  rely  more  on  the  fourth  specifica- 
tion of  negligence  in  the  petition  than  the 
three  preceding;  that  is,  that  the  motorman 
failed  to  stop  the  car  "within  a  reasonable 
time  after  he  saw,  or  by  the  exercise  of  rea- 
sonable care  might  have  seen,  the  dangerous 
situation  of  the  plaintiff."  The  motorman 
saw  the  wagon  when  it  first  came  out  of  the 
alley,  and  saw  the  course  the  driver  was 
aiming  to  take.  He  saw  that  the  driver 
and  the  plaintiff  had  their  faces  turned  to 
the  west  as  they  crossed  the  south  track, 
and,  if  the  motorman  drew  any  inference 
from  that  fact,  the  natural  inference  was 
that  they  were  taking  proper  care,  because 
the  danger  they  were  in  while  crossing  the 
south  track  was  from  a  car  coming  from 
the  west,  and  the  motorman  had  a  right  to 
infer  that  when  they  had  passed  over  the 
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south  track,  and  were  approaching  and 
about  to  enter  upon  the  north  track,  they 
would,  for  the  same  reason,  turn  their  faces 
to  the  east.  Turning  from  the  west  to  the 
east  was  but  the  occupation  of  a  moment,  a 
space  of  time  too  short  to  be  measured.  But 
whether  he  noticed  how  their  faces  were  in 
fact  turned,  and  drew  inferences  therefrom 
or  not,  he  saw  the  wagon  and  the  driver, 
and  the  course  they  were  taking,  and  he  had 
the  right  to  presume  that  the  driver  would 
use  his  senses.  Even  though  he  saw  the 
horse  approach  close  to  the  north  track,  yet 
if  he  still  presumed  that  the  driver  would  ex- 
ercise the  care  that  a  man  of  ordinary  pru- 
dence and  common  sense  in  his  situation 
would  exercise,  and  stop  until  the  car  would 
pass,  we  cannot  say  with  certainty  that  he 
was  guilty  of  negligence  in  acting  on  that 
presumption.  And  even  if  it  could  be  said 
that  under  those  circumstances  a  question 
at  least  of  negligence  arises,  which,  as  a 
question  of  fact,  ought  to  be  submitted  to 
the  jury,  still  we  cannot  say  that  it  is  a  ques- 
tion of  such  gross  negligence  or  reckless  or 
wanton  conduct  as  justifies  the  court  in 
submitting  to  the  jury  to  say  whether  or 
not  the  plaintiff  ought  to  recover  in  spite  of 
her  own  negligence.  It  requires  more  than 
the  showing  of  a  mere  possibility  that  the 
accident  might  have  been  avoided  in  order 
to  bring  a  case  within  the  humanitarian 
doctrine  announced  in  Kellny  v.  Mi980uri  P. 
R,  Co,  101  Mo.  67,  8  L.  R.  A.  783,  13  S.  W. 
806 ;  Morgan  v.  Wabash  R.  Co.  159  Mo.  262, 
60  S.  W.  195,  and  Klochenhrink  v.  8t.  Louis 
d  M.  River  R.  Co.  172  Mo.  678,  72  S.  W. 
900.  If  it  be  conceded  that  the  plaintiff's 
evidence  tends  to  show  that  the  defendant 
was  guilty  of  any  negligence  at  all,  it  is  the 
utmost  that  can  be  claimed  for  it,  while  it 
shows  the  negligence  of  her  driver  very 
much  more  conspicuously.  Though  the 
street  may  have  been  crowded,  yet  there  was 
nothing  to  prevent  him  from  stopping  un- 
til the  car  could  pass.  Even  the  horse 
showed  a  more  intelligent  appreciation  of 
the  situation  than  did  the  driver,  because, 
when  it  was  attempted  to  urge  him  onto  the 
north  track  in  the  face  of  the  danger,  he 
shied  as  far  to  the  west  as  he  could,  and 
thus  saved  himself  from  being  struck. 
69  L.  R.  A. 


An  argument  is  built  upon  the  estimates 
of  witnesses  as  to  the  distance  the  car  was 
from  the  horse  when  he  got  on  the  north 
track  and  the  distance  in  which  it  was  possi- 
ble to  have  stopped  the  car  after  the  motor- 
man  saw  the  horse  on  that  track,  and  the 
conclusion  is  drawn  that  the  car  was  20  or 
25  feet  distant,  and  could  have  been  stopped 
in  15  feet.  No  witness  measured  any  dis- 
tance, and  no  one  pretended  to  speak  with 
precision;  under  the  excitement  and  confu- 
sion of  the  occurrences  the  so-called  esti- 
mates were  little,  if  any,  better  than  guess- 
es. So  far  as  the  plaintiff's  estimate  of  the 
distance  is  concerned,  she  showed  by  her 
answers,  when  she  was  asked  as  to  the  dis- 
tance she  could  see  when  elevated  on  the  seat 
of  the  open  wagon,  that  her  faculty  in  meas- 
uring distances  by  the  eye  was  not  great. 
Counsel  for  the  plaintiff  place  reliance  as  to 
this  point  on  the  testimony  of  the  motor- 
man  as  helping  out  his  case.  But  the  mo- 
torman  spoke  with  no  precision  on  that  sub- 
ject,— said,  in  fact,  he  could  not  do  so;  but 
he  did  speak  with  precision  when  he  said 
that  the  moment  he  saw  that  the  horse  was 
coming  on  the  north  track  he  reversed  the 
power,  applied  the  brake,  turned  sand  on 
the  track,  and  stopped  the  car  in  the  short- 
est time  and  space  possible. 

It  is  unnecessary  to  cite  authorities  to 
sustain  the  conclusion  that  under  the  plain- 
tiff's own  evidence  in  this  case  she  was  not 
entitled  to  recover.  And  since,  in  no  view 
of  the  case,  could  a  verdict  for  the  plaintiff 
be  sustained,  it  is  unnecessary  to  look  at 
the  instructions.  Whether  the  instructions 
were  right  or  wrong,  the  verdict  was  for  the 
right  party;  it  was  the  only  verdict  that 
the  evidence  warranted.  The  court  there- 
fore erred  in  granting  a  new  trial, 

The  judgment  granting  a  new  trial  is  re- 
versed, and  the  cause  remanded  with  direc- 
tions to  the  Circuit  Court  to  overrule  th<» 
motion  for  a  new  trial  and  enter  judgment 
for  the  defendant  on  the  verdict. 

All  concur,  except  Bobiasoiit  J.,  absent. 
Petition  for  rehearing  denied. 
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A    deed   m'ltltoiit   poi/«'er   of   re-^'ocatlon, 

from  n  parent  who  is  incapacitated  physical- 
ly, and  weak  mentally,  to  his  daughter,  who 
has  for  some  time  had  the  care  of  him,  made 
without  the  benefit  of  competent  and  Inde- 
pendent advice,  will  be  set  aside  by  equity. 

(November    15,    1904.) 

APPEAL  by  complainants  from  a  decree 
of  the  Chancery  Court  in  favor  of  de- 
fendant in  a  suit  brought  to  set  aside  a 
deed.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Aaron  V.  Dawes  for  appellants. 
Mr.  Edwin  R.  Walker  for  respondent. 

Gnmmere,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  two  complainants  and  the  defendant 
are  the  only  children  and  heirs  at  law  of 
George  H.  Slack,  deceased,  who  died  on  th<^ 
13th  day  of  August,  1902,  at  the  age  of 
sixty-eight  years.  On  the  day  before  his 
death  he  executed  a  deed  to  his  daughter, 
Mrs.  Rees,  conveying  to  her  two  houses  and 
lots  in  the  city  of  Trenton.  He  owned  no 
other  real  estate,  and  his  personal  estate 
was  insufficient  for  the  payment  of  his  debts. 
His  sons  seek  to  have  the  conveyance  set 
aside  and  declared  void  upon  the  following 
grounds:  That  their  father  lacked  mental 
capacity  to  make  the  deed,  that  it  was  the 
product  of  undue  inlluence  exercised  by 
their  sister  upon  him,  and  that,  in  making 
the  deed,  he  did  not  have  the  benefit  of  com- 
petent and  independent  advice. 

The  deceased,  for  a  number  of  years  before 
his  death,  suifered  from  the  disease  known 
as  "locomotor  ataxia."  Bythe  progress  of  the 
disease  his  physical  powers  became  gradual- 
ly weakened,  and  his  mental  powers  also 
were  somewhat  ail'ected.  But,  although  his 
mind  was  somewhat  weakened,  we  fully  con- 
cur in  the  conclusion  of  the  learned  vice 
chancellor,  who  heard  the  case  below,  that  he 
retained  sufficient  mental  capacity  to  dis- 
pose of  his  property. 

The  second  ground  of  attack  upon  the  con- 
veyance— that  it  was  the  product  of  undue 
influence — ^presents  a  more  difficult  question. 


Note. — ^As  to  effect  of  settlor's  failure  to  un- 
derstand the  legal  import  of  his  act,  see  Ricards 
V.  Safe  Deposit  &  T.  Co.  63  L.  R.  A.  145. 

As  to  power  to  revoke  voluntary  settlements, 
see  Neislcr  v.  Pearsall,  52  L.  R.  A.  874,  and 
note. 
69  L.  R.  A. 


For  a  period  of  nearly  three  months  prior  to 
his  death  he  was  an  inmate  of  his  daugh- 
ter's home.  He  was,  during  all  that  time, 
dependent  upon  her  for  the  care  and  service 
which  a  nian  in  his  weakened  physical  and 
mental  condition  constantly  requires.  The 
noimal  relation  of  parent  and  child,  as  it 
had  existed  in  earlier  years,  had  been  re- 
versed, and  the  daughter  had  become  the 
guardian  of  the  father.  In  this  situation  the 
law  presumes  that  a  gift  made  by  the  parent 
to  the  child  is  the  product  of  undue  influ- 
ence, and  casts  upon  the  latter  the  burden 
of  proving  the  contrary.  It  was  considered 
by  the  vice  chancellor,  before  whom  the  case 
was  tried,  that  she  had  discharged  this  bur- 
den. After  a  careful  review  of  the  testimony, 
we  are  not  at  one  as  to  the  soundness  of 
this  conclusion.  A  decision  upon  this  point 
in  the  case,  however,  is  rendered  unneces- 
sary, as  we  conclude  that  the  conveyance 
must  be  set  aside  because,  in  making  it,  the 
donor  did  not  have  the  benefit  of  competent 
and  independent  advice  as  to  its  effect.  That 
the  absence  of  such  advice  will  invalidate  a 
deed  p{  gift  which  contains  no  power  of 
revocation,  'where  a  relation  of  trust  and 
confidence  exists  between  the  donor  and 
donee,  is  not  denied,  and  indeed,  it  was  so 
held  by  the  vice  chancellor.  He.  seems  to 
have  considered,  however,  that  such  rela- 
tionship was  not  shown  unless  it  was  made 
to  appear  that  the  donee  occupied  such  a 
dominant  position  toward  the  donor  as  to 
raise  the  presumption  that  the  latter  was 
without  power  to  assert  his  will  in  opposi- 
tion to  that  of  the  donee.  But  this  is  not 
the  situation.  The  rule  has  a  much  broader 
sweep.  Its  purpose  is  not  so  much  to  afford 
protection  to  the- donor  against  the  conse- 
quences of  undue  influence  exercised  over 
him  by  the  donee,  as  it  is  to  afford  him  pro- 
tection against  the  consequences  of  volun- 
tary action  on  his  part,  induced  by  the  ex- 
istence of  the  relationship  between  them, 
the  effect  of  which  upon  his  own  interests 
h  may  only  partially  understand  or  appre- 
ciate. The  following  citations  from  our  own 
decisions  make  this  plain:  "In  all  transac- 
tions between  persons  occupying  relations, 
whether  legal,  natural,  or  conventional  in 
their  origin,  in  which  confidence  is  naturally 
inspired,  is  presumed,  or  in  fact  reasonably 
exists,  the  burden  of  proof  is  thrown  upon 
the  person  in  whom  the  confidence  is  re- 
posed, and  who  has  acquired  an  advantage, 
to  show  affirmatively  not  only  that  no  decep- 
tion was  practised  therein,  no  undue  influ- 
ence used,  and  that  all  was  fair,  open,  and 
voluntary,  but  that  it  was  well  understood." 
Hall  V.  Oiterson,  52  N.  J.  Eq.  528,  28  Atl. 
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907,  on  appeal,  53  N.  J.  Eq.  695,  35  Atl. 
1130.  "Where  parties  hold  positions  in 
which  one  is  more  or  less  dependent  upon 
the  other,  courts  of  equity  hold  that  the 
weaker  party  must  be  protected;  and  they 
set  aside  his  gifts,  if  he  had  not  proper 
advice  independently  of  the  other."  Bay- 
dock  V.  Uaydock,  34  N.  J.  Eq.  675,  38  Am. 
Rep.  385.  "The  rule  to  be  gathered  from  the 
English  and  American  cases  is  that  the  bur- 
den of  proof  was  cast  upon  the  donee  to  es- 
tablish that  the  donor  fully  appreciated 
what  he  was  doing,  or,  at  all  events,  in  the 
doing  had  the  benefit  of  disinterested  and 
competent  advice."  Coffey  v.  Sullivan,  63 
N.  J.  Eq.  302,  49  Atl.  620.  The  present  case 
is  a  marked  example  of  the  wisdom  of  the 
rule.  The  deed  was  made  by  Mr.  Slack  al- 
most immediately  after  a  prostrating  at- 
tack, which  was  a  phase  of  the  disease  from 
which  he  was  suffering.  Neither  of  the  phy- 
sicians who  were  in  attendance  upon  him 
expected  the  attack  to  be  fatal.  As  soon  aa 
he  was  sufficiently  recovered  from  its  vio- 
lence to  permit  it,  an  attorney,  who  had 
previously  been  employed  by  him  in  other 
matters,  was  sent  for:  and,  upon  his  ar- 
rival, Mr.  Slack  stated  to  him  that  he 
wished  him  to  draw  a  deed  conveying  to 
Mrs.  Rees  certain  property  which  he  owned 
in  Trenton,  and  asked  the  attorney  whether 
he  had  better  make  a  will  or  a  deed.  He 
was  advised  by  the  attorney  that  it  would 
be  better  to  make  a  deed,  and  did  so.  No 
power  of  revocation  was  reserved  in  the 
deed,  and  its  effect,  if  valid,  was  to  prac- 
tically strip  him  of  his  whole  estate ;  for  his 
personal  property,  as  has  already  been  stat- 
ed, was  insufficient  to  pay  his  debts.  If  the 
opinion  of  his  physicians  as  to  the  effect  of 
the  attack  upon  him  had  turned  out  to  be 
accurate,  he  would,  for  the  rest  of  his  life, 
have  been  dependent  upon  the  charity  of 
others,  except  so  far  as  a  pension  whidi  he 
received  from  the  national  government 
would  have  sufficed  to  support  him.  From 
his  inquiry  made  of  the  attorney, — whether 
it  would  be  better  for  him  to  make  a  will 
or  a  deed, — it  seems  quite  probable  that  he 
considered  the  one  would  be  more  effective 
than  the  other  to  presently  deprive  him  of 
all  further  interest  in  the  estate  to  be  em- 
braced in  the  instrument  which  he  proposed 
to  execute.  It  is  difficult  to  understand  the 
failure  of  the  attorney  to  advise  Mr.  Slack 
as  to  the  effect  of  such  a  deed  as  was  exe- 
cuted. He  not  only  should  have  done  this, 
but,  in  the  language  of  Malins,  V.  C,  in 
Coutta  V.  Acicorth,  L.  R.  8  Eq.  Cas.  568,  he 
should  have  insisted  upon  inserting  in  it  the 
reservation  to  the  donor  of  the  power  to 
revoke  the  gift,  unless  Mr.  Slack  had  dis- 
tinctly refused  to  have  it  done. 
69  L.  R.  A. 


The  decree  toill  he  reversed,  and  the  rec- 
ord remitted  to  the  Court  of  Chancery,  with 
instructions  to  that  court  to  enter  a  decree 
setting  aside  the  conveyance  in  question,  and 
declaring  it  to  be  null  and  void. 


Salina  A.  CHARLTON,  Appt, 

V, 

COLUMBIA   REAL   ESTATE    COMPANY. 


(. 


.N.  J.. 


.) 


*A  Hlflrned,  but  undelivered,  lease  may 
be  srlven  in  evidence  to  prove  an  agree- 
ment upon  the  details  of  a  lease  pursuant  to 
one  of  the  terms  of  a  previously  signed  mem- 
orandum in  writing  of  an  oral  agreement 
for  a  lease ;  and  if  said  previous  memoran- 
dum of  agreement  for  a  lease,  and  the  signed, 
but  undelivered,  lease,  taken  together,  show 
a  completed  agreement  upon  the  terms  of  n 
lease,  the  statute  of  frauds  Is  satisfied,  and 
specific  performance  may  be  decreed. 

(Diwon,  GarrUoH,  Bvmyee,  and  Gray,  JJ,,  dis- 
sent.) 

(March  6,  1905.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  in  favor  of  defend- 
ant in  a  suit  to  compel  specific  performance 
of  an  agreement  to  make  a  lease.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Alden  B.  Eadlcott  and  fi.  A. 
Hiffbee  for  appellant. 

Mr.  George  A.  BoiiTKeois  for  appellee. 

Fort,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  is  filed  for  the  spe- 
cific performance  of  an  alleged  agreement 
to  make  a  lease.  The  written  memoranda 
in  evidence  to  prove  the  alleged  agreement 
consisted  of  two  writings,  as  follows: 

Agreement  made  this  Seventh  day  of  May 
between  Columbia  Real  Estate  Co.,  of  the 
first  part,  and  Mrs.  Charlton,  of  Atlantic 
City,  of  .the  second  part,  Witneaseth,  that 
the  party  of  the  first  part  will  make  a  lease 
for  ten  years  of  a  certain  building  on  their 
grounds  in  rear  of  stores  to  contain  about 
eighty  feet  in  width  by  one  hundred  feet  in 

♦Headnote  by   Fobt,  J. 


Note. — As  to  when  several  papers  may  con- 
stitute a  sufficient  memorandum  within  the 
statute  of  frauds,  see  also  note  to  Louisville 
Asphalt  Varnish  Co.  v.  Lorlck,  2  L.  R.  A.  212. 
and  the  later  cases  in  this  series  of  Freeland  v. 
Ritz,  12  L.  R.  A.  561,  and  White  v.  Breen,  32 
L.  R.  A.  127. 

As  to  sufficiency  of  memorandum  of  contract 
embodied  In  telegrams,  see  Brewer  v.  Horst- 
Lachmund  Co.  50  L.  R.  A.  240,  and  fiofe. 
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depth  ,with  a  fourteen-feet  entrance  from 
boardwalk,  the  consideration  to  be  a  rental 
of  twelve  hundred  dollars  per  annum  paya- 
ble yearly  in  advance,  lease  to  date  from 
June  15th,  1901.  The  party  of  the  first 
part  to  be  put  to  no  expense  whatever  in 
this  matter,  and  security  to  be  given  for  the 
rent. 

Columbia  Heal  Estate  Co., 
By  H.  G.  Bergman,  Agt. 

S.  A.  Charlton, 
Witnesseth  by  Ida  J.  Atkinson. 

Received,  Atlantic  City,  May  7th,  1901, 
of  Mrs.  S.  A.  Charlton  one  Hundred  dollars 
on  ace.  of  agreement  for  lease  to  be  made  to 
Mrs.  Charlton,  for  which  details  are  to  be 
settled  on. 

Columbia  Real  Estate  Co. 
By  H.  J.  Bergman,  Agt. 

The  vice  chancellor  found  that  these  two 
papers  were  signed  and  passed  at  the  same 
time,  and  relate  to  the  same  transaction, 
and  must  be  deemed  parts  of  one  instru- 
ment.    With  this  conclusion  we  agree. 

These  papers,  standing  alone,  would  not 
justify  a  decree  for  specific  performance. 
By  their  terms  it  is  stated  that  other  de- 
tails are  to  be  settled  between  the  parties. 
Unless  it  was  shown,  therefore,  by  other 
writing  signed  by  the  defendant,  that  such 
details  had  been  agreed  upon,  the  bill  must 
be  dismissed. 

There  was  proof  in  the  cause  of  negotia- 
tions between  the  parties  looking  to  an 
agreement  as  to  the  details  of  the  proposed 
lease,  under  the  terms  of  the  writing  of 
May  7,  1901 ;  and  a  draft  of  a  lease  was  of- 
fered in  evidence,  signed  by  the  complain- 
ant, whfch  it  was  alleged  embraced  all  the 
details  under  the  said  writings  of  May  7, 
1901,  as  finally  agreed  upon  in  the  negotia- 
tions between  the  parties.  It  was  not  dis- 
puted that  a  draft  of  lease  containing  all 
the  details  was  prepared  for  the  purpose  of 
carrying  out  the  agreement  contained  in  the 
writings  of  May  7,  1901.  It  was  admitted 
that  it  was  so  prepared  for  the  defendant 
by  his  attorney.  A  duplicate  of  this  de- 
tailed lease  was  sent  by  the  defendant  to 
the  complainant  for  her  acceptance  and  sig- 
nature. T^at  these  details  were  accepted 
by  the  complainant  is  evidenced  by  her  sig- 
nature to  the  paper  sent  to  her,  as  it  ap- 
pears in  evidence.  To  establish  that  these 
details  had  also  been  agreed  upon  and  ac- 
cepted by  the  defendant  in  compliance  with 
the  writings  of  May  7,  1901,  the  complain- 
ant offered  to  prove  that  the  defendant  had 
signed  a  duplicate  of  paper  in  evidence 
signed  by  the  complainant. 

To    make    this    proof,    the    complainant 
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called  for  the  production  of  said  duplicate 
a -9  signed  by  the  defendant,  and  upon  this 
point  the  record  is  as  follows: 

Henry  J.  Bergman  sworn  for  complainant. 

Direct  examination. 

By  Mr.  Higbee: 

Q.  You  are  one  of  the  officers  of  the  Co- 
lumbia Real  Estate  Company? 

A,  Yes,  sir. 

Q,  You  are  the  Mr.  Bergman  who  had  ne- , 
gotiations  with  Mrs.  Charlton,  the  com- 
plainant, are  you  not  7 

A.  I  am. 

Q,  Look  at  exhibit  CI.  Did  you  ever 
see  that  before? 

A.  I  think  I  have. 

Q.  When  and  where? 

A.  About  the  latter  part  of  May  or  the 
early  part  of  June,  at  Mr.  Bourgeois's  office. 

Q.  You  know  whether  or  not  there  was  a 
duplicate  prepared  of  that? 

A.  Yes,  sir. 

Q.  Who  has  the  duplicate? 

A.  I  have  it. 

Q.  Where  is  it  now? 

A.  Mr.  Bourgeois  has  it. 

Mr.  Higbee:  We  ask  for  the  produc- 
tion of  the  duplicate. 

Mr.  Bourgeois:  Here  it  is  (producing 
it). 

Q,  Paper  produced  by  Mr.  Bourgeois  be- 
ing handed  to  counsel  for  complainant,  he 
shows  it  to  the  witness  and  asks:  Who  is 
Orro  G.  Leonard,  who  has  signed  his  name 
as  president?     (Objected  to  as  irrelevant.) 

The  vice  chancellor:  What  significance 
has  this? 

Mr.  Higbee:  We  want  to  show  that  this 
lease  in  duplicate  was  executed  by  the  Co- 
lumbia Real  Estate  Company. 

The  vice  chancellor:  What  difference 
does  that  make? 

Mr.  Higbee:  If  the  lease  which  was  pro- 
duced to  us,  having  been  prepared  by  their 
attorney,  and  which  we  signed,  and  also  the 
auplicate,  which  they  acknowledge  to  be  a 
duplicate,  is  signed  by  the  defendant  him- 
self, it  certainly  goes  to  show,  it  seems  to 
me,  that  those  were  the  terms  agreed  upon 
by  the  parties. 

The  vice  chancellor:  An  undelivered, 
though  signed,  contract,  remaining  in  the 
possession  of  the  parties  bound  by  it,  has 
no  legal  efficacy.  It  is  only  when  the  party 
obligated  has  passed  it  over  to  the  other 
party  that  it  becomes  of  any  binding  effect. 
The  paper  marked  "exhibit  CI"  is  in  no  way 
obligatory  upon  Mrs.  Charlton,  because  it 
remained  in  her  possession.  The  paper  here 
produced  on  call  by  the  attorney  for  de- 
fendant is  no  obligation  whatever  upon  the 
Columbia  Real  Estate  Company,  because 
it  remained  in  the  hands  of  the  attorney 
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for  the  Columbia  Real  Estate  Company. 
The  mere  execution  gave  it  no  force  or  ef- 
fect.    It  is  its  delivery  that  gives  it  force. 

In  excluding  this  offer  of  proof,  we  think 
the  learned  vice  chancellor  erred.  The 
writing  was  admissible  in  evidence.  This 
offer  was  not  made  to  prove  a  lease,  but  to 
prove  by  this  writing,  taken  in  connection 
with  the  writings  of  May  7,  1901,  that  all 
the  terms  or  details  of  the  proposed  lease 
had  been  fully  agreed  upon  by  writings 
signed  by  the  party  to  be  charged  therewith. 
It  is  clear,  as  the  vice  chancellor  held,  that 
the  duplicate  signed  by  the  defendant's 
president  could  not  become  a  lease  until  it 
was  delivered;  but  it  was  none  the  less  a 
memorandum  in  writing,  signed  by  the  de- 
fendant, showing  the  details  of  the  proposed 
lease  as  they  had  been  agreed  upon  between 
tiie  parties  pursuant  to  the  memoranda  of 
May  7,  1901.  Our  statute  reads  as  follows: 
**That  no  action  shall  be  brought  .  .  .  (4) 
upon  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in 
or  concerning  them,  .  .  .  unless  the 
agreement,  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  or  her  law- 
fully authorized."  2  Gen.  Stat.  S  5,  p.  1603. 
The  signing  by  the  complainant  is  imma- 
terial. Only  the  party  to  be  charged  there- 
with need  sign.  Reuss  v.  Picksley,  L.  R. 
1  Exeh.  342,  35  L.  J.  Exch.  N.  S.  218;  1  Ben- 
jamin, Sales,  §  256,  p.  279;  Laythoarp  v, 
Bryant,  2  Bing.  N.  C.  744;  Fry,  Spec.  Perf. 
I  346;  Hatton  v.  Oray,  2  Ch.  Cas.  164; 
Oreen  v.  Richards,  23  N.  J.  Eq.  32;  Reif- 
nolds  V.  O'Neil,  26  N.  J.  Eq.  223 ;  Eawralty 
V.  Warren,  18  N.  J.  Eq.  124,  126,  90  Am. 
Dec.  613;  Brooks  v.  Wentz,  61  N.  J.  Eq. 
474,  49  Atl.  147;  Howland  v.  Bradley,  38 
N.  J.  Eq.  288;  Stoutenhurgh  v.  Tompkins^ 
9  N.  J.  Eq.  332,  334.  Nor  is  it  necessary 
that  all  the  terms  of  the  contract  be  agreed 
to  at  one  time,  nor  written  down  at  one 
time,  nor  on  one  piece  of  paper.  If  all 
the  papers,  taken  together,  contain  the 
whole  bargain,  they  form  such  a  memo- 
randum as  will  satisfy  the  statute.  1  Ben- 
jamin, Sales,  f  220,  p.  236;  Johnson  v. 
Buck,  35  N.  J.  L.  338,  343,  10  Am.  Rep. 
243 ;  Peck  v.  Vandemark,  99  N.  Y.  30,  1  N. 
E.  41;  Jde  v.  Leiser,  10  Mont.  5,  24  Am. 
St.  Rep.  17,  24  Pac.  696;  Rauhitschek  v. 
Blank,  80  N.  Y.  478;  29  Am.  &  Eng.  Enc. 
Law,  p.  852,  note  2  for  cases.  Nor  does  it 
signify  to  whom  the  memorandum  is  ad- 
dressed. It  may  be  to  a  third  person,  and 
yet  be  a  good  writing  to  satisfy  the  statute 
of  frauds.  Form  is  not  important.  Brown, 
Stat.  Fr.  I  364;  Bateman  v.  Phillips,  16 
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East,  272;  Lee  v.  Cherry,  85  Tenn.  707,  4 
Am.  St.  Rep.  800,  4  S.  W.  835;  Moss  v. 
Atkinson,  44  Cal.  3;  Eollis  v.  Burgess,  37 
Kan.  487,  15  Pac.  536;  Moore  v.  Mount- 
castle,  61  Mo.  424;  Bamett  v.  McCree,  76 
Hun,  610,  27  N.  Y.  Supp,  820;  Singleton  v. 
Hill,  91  Wis.  51,  51  Am.  St.  Rep.  868,  64  N. 
W.  588.  The  reason  for  this  is  clear.  The 
memorandum  is  only  necessary  to  evidence 
the  CO  A  tract,  not  to  constitute  it.  As  Tin- 
dal,  Ch.  J.,  says  in  Laythoarp  v.  Bryant, 
2  Bing.  N.  C.  744:  "The  contract  is  made 
before  any  signature  thereof  by  the  par- 
ties." The  memorandum  or  note  is  only  to 
evidence  what  the  contract  was.  To  pre- 
vent perjury  as  to  such  contracts,  the  stat- 
ute declares  that  evidence  of  what  the  con- 
tract was  must  be  contained  in  some  mem- 
orandum or  note  in  writing  signed  by  the 
party  to  be  charged  therewith.  When  the 
memorandum  exists,  and  is  legally  given 
in.  testimony,  it  becomes  evidence  of  the 
contract  claimed  to  have  been  made.  The 
memorandum  is  not  the  contract,  but  only 
evidence  of  the  contract. 

We  think  that  the  complainant  had  the 
right  to  put  in  evidence  the  signed  dupli- 
cate of  the  detailed  proposal  for  a  written 
lease  which  she  contended  had  been  pre- 
pared by  the  defendant  and  signed  by  it. 
It  was  evidence  of  an  agreement  upon  the 
details  mentioned  in  the  writings  of  May  7, 
1901;  and  if  such  writings,  when  taken  to- 
gether, show  a  completed  agreement  for  a 
lease,  they  satisfy  the  requirements  of  the 
statute  of  frauds.  This  is  not  a  question 
of  the  admission  of  a  signed  deed  in  evi- 
dence to  prove  an  oral  agreement  to  convey, 
where  no  previous  written  memorandum  of 
any  part  of  the  oral  agreement  exists.  Nor 
is  it  a  question  whether  the  delivery  of  an 
undelivered  deed,  duly  signed  and  acknowl- 
edged, said  to  have  been  drawn  to  carry 
out  an  oral  agreement  to  convey,  will  be 
decreed  by  the  court.  The  question  here  is 
simply  this:  Will  tLe  court,  in  a  suit  for 
specific  performance  of  an  oral  agreement  to 
make  a  lease,  admit  in  evidence  all  the 
paper  writings  signed  by  the  parties  to  the 
negotiation,  even  though  some  of  the  papers 
be  signed  but  undelivered  instruments,  in 
order  to  see,  when  all  the  papers  are  taken 
together,  whether  they  contain ,  the  com- 
pleted terms  for  a  lease  as  agreed,  so  that 
a  decree  may  be  made?  We  think  this 
question  must  be  answered  in  the  affirma- 
tive. Judge  Harlan,  speaking  for  the  Su- 
preme Court  of  the  United  States  in  a  case 
where  a  memorandum  of  the  agreement  of 
sale  was  made,  in  which  details  were  left 
to  be  fixed,  and  a  deed  was  executed  and 
sent  for  examination,  as  the  duplicate  lease 
was  in  this  case,  says:     "Whatever  may  be 
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said  as  to  the  effect  of  this  deed  in  passing 
title,  if  it  was  delivered  only  for  purposes 
of  examination,  or  if  the  previous  mem- 
oixndum  of  sale  had  been  for  any  reason 
.  .  .  defective,  under  the  statute  of 
frauds,  its  recitals,  coming  as  they  do  from 
the  vendor,  are  competent  for  the  purpose 
of  showing  the  precise  locality  of  the  prop- 
erty which  the  memorandum  of  sale  was 
intended  to  embrace."  Ryan  v.  United 
States,  136  U.  S.  68,  84,  34  L.  ed.  447,  453, 
10  Sup.  Ct.  Rep.  913. 

Whether,  where  no  signed  memorandum 
of  the  oral  agreement  has  been  made,  a 
signed,  but  undelivered,  instrument,  said 
to  have  been  drawn  to  carry  out  the  oral 
agreement,  will  alone  be  resorted  to  to 
satisfy  the  statute,  it  is  not  necessary  to 
decide  in  this  case.  The  courts  differ  upon 
tliat  preposition.  In  the  second  edition  of 
Am.  &  Eng.  Enc.  Law,  vol.  29,  p.  855,  title, 
Verbal  agreements,  notes  12  and  13,  will  be 
found  a  citation  of  all  the  authorities  in  the 
several  states  affirming  or  denying  that  an 
undelivered  executed  deed  will  satisfy  the 
statute.  They  are  so  variant  that  I  shall 
not  attempt  to  reconcile  them,  and,  indeed, 
it  is  not  necessary  to  do  so,  upon  the  only 
question  necessary  to  be  decided  in  this 
case.  If  Brown  v.  Broton,  decided  by  this 
court,  can  be  taken  as  an  authority  for  an  un- 
delivered, executed  instrument  not  being  a 
sufficient  memorandum  to  satisfy  the  stat- 
ute, which  is  not  decided,  still  that  case  is 
not  in  conflict  with  the  view  here  expressed, 
as  there  was  not  there  any  written  memo- 
randum of  the  agreement  to  give  the  assign- 
ment there  sought  to  be  specifically  en- 
forced, unless  it  was  permissible  to  gather 
it  from  the  signed,  but  undelivered,  as- 
signment in  evidence,  alone.  33  N.  J.  Eq. 
650. 

There  was  error  in  the  refusal  to  admit 
the  offer  of  the  signed  duplicate  of  the  un- 
delivered lease  in  evidence,  and  for  this 
there  must  he  a  reversal. 

Upon  all  other  questions  raised  in  the 
case,  we  think  the  complainant  had  complied 
with  the  terms  of  the  agreement  on  her 
part,  and  that  for  none  of  these  should 
specific  performance  of  the  agreement  have 
been  denied  her. 

I  shall  vote  to  reverse  the  decree,  and  to 
remit  the  record  to  the  court  of  chancery, 
for  further  proceedings  in  accordance  here- 
with. 

Oununere,  Ch.  J.,  and  Pitney,  Boeert, 
"VrooiMk^  and  Green,  JJ.,  concur. 

Dixon,  Garx4eon,  Swayie,  and  Gray, 

JJ.,  dissent. 
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Howard  WATKINSON,  Appt., 

V. 

Adele    Louise     WATKINSON. 
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*1.  Tbe  object  of  a  bill  of  revieTv  Is  to 
procure  tbe  rcTersal,  alteration,  or 
explanation  of  a  decree  In  a  former 
suit,  and  must  rest  on  error  in  law  upon  the 
face  of  the  decree,  fraud  in  procurini?  the 
decree,  new  or  newly  discovered  matter 
which  could  not  have  been  used  before  the 
decree  was  made. 

2.  IVben  It  Is  songrbt  to  rcTcrse  a  de- 
cree npon  tbe  discovery  of  some  neir 
matter,  leav»»  of  the  court  must  first  be  ob- 
tained by  petition,  supported  by  affidavit  that 
the  evidence  is  not  only  new,  but  could  not 
have  been  discovered  by  reasonable  diligence 
before  the  hearing. 

3.  Altbonsrb  tbere  Is  no  express  statu- 
'   tory    limitation    as   to    tbe    flllngr  of 

bills  of  review,  the  analogous  limitation 
of  the  right  of  appeal  should  govern,  and  a 
bill  of  review  cannot  be  filed  after  the  lapse 
of  three  years  from  the  final  decree,  except 
in  case  of  new  or  newly  discovered  matter.. 

4.  Tbe  temporary  absence  from  tbls 
state  of  one  domiciled  bere  will  not  be 
held  a  change  of  residence,  unless  to  the 
factum  of  residence  elsewhere  be  added  the 
animus  manendi;  for  a  domicil,  having  once 
been  acquired,  continues  until  a  new  one  is 
actually  acquired  animo  et  facto. 

6.  Condonation  of  tbe  adultery  on 
Mrblcb  tbe  decree  for  divorce  was 
based  will  not  Justify  the  granting  of  leave 
to  file  a  bill  of  review ;  if  intended  to  be  in- 
terposed, It  should  have  been  pleaded  and 
proved  in  tbe  original  suit. 

(May  8,  1905.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Chancery  setting  aside  upon  a 
bill  of  review  a  decree  of  divorce.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jobn  H.  Backes,  for  appellant: 

There  is  nothing  to  indicate  appellant *s 
design  to  make  New  York  his  permanent 
habitation, — his  future  home, — from  whence 
he  had  then  no  present  intention  of  depart- 
ing. 

State,  Sharp,  Prosecutor,  v.  Casper^  36 
N.  J.  L.  3G7 ;  Kempson  v.  Kempson,  61  N.  J. 
Eq.  303,  48  Atl.  244,  63  N.  J.  Eq.  783,  58 
L.  R.  A.  484,  92  Am.  St.  Rep.  682,  62  Atl. 
360,  625;  Magowan  v.  Magowan,  57  N.  J. 
Eq.  322,  73  Am.  St.  Rep.  645,  42  Atl.  330: 
Streitwolf  v.  Streitwolf,  58  N.  J.  Eq.  563, 
78  Am.  St.  Rep.  630,  41  Atl.  876,  43  Atl.  683. 

The  proceedings  to  review  were  begun 
more  than  four  years  after  notice  of  the  di- 

*Hendnotes  by  Vboom,  J. 


Note. — As  to  effect  of  delay  in  applying  for 
bill  of  review,  see  also,  in  this  series,  Priestley's 
Appeal,  4  L.  B.  A.  503. 
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It  follows  that,  upon  the  death  of  Caroline 
I.  Weller,  her  husband,  Jacob  Weller,  became 
entitled  to  an  estate  by  curtesy  in  the  Main- 
street  lot;  and  that,  subject  to  this  curtesy 
interest,  the  estate  vested  in  the  heirs  of 
Mrs.  Caroline  I.  Weller,  but  no  estate  vested 
in  them  until  her  death,  and  then  only  as 
her  heirs. 

As  to  this  feature  of  the  case  the  decree 
of  the  chancellor  is  reversed  and  modified 
BO  as  to  give  to  Jacob  Weller  a  curtesy  in- 
terest in  the  Main-street  lot  or  its  proceeds. 

The  title  to  the  Beale-street  lot  was  vested 
in  Caroline  I.  Weller  by  deed  from  her  hus- 
band, Jacob  Weller,  executed  April  10,  1876. 
The  husband  conveys  this  property  to  the 
wife  to  her  sole,  separate,  and  exclusive  use 
AS  a  separate  estate,  free  and  discharged 


from  all  his  control  and  liabilities,  but  with 
full  power  to  her  to  sell,  convey,  or  mort- 
gage the  same  at  her  pleasure.  The  haben- 
dum recites  that  she  is  to  have  and  to  hold 
it  as  separate  estate  as  above  stated,  with 
power  of  alienation,  and  it  contains  a  general 
warranty. 

It  is  insisted  for  complainant  that  the 
terms  and  the  language  of  this  deed  deprive 
her  husband,  Jacob  Weller,  of  any  interest 
in  the  estate,  both  during  the  life  of  the 
wife  and  after  her  death. 

In  the  answer  filed  in  this  case  two  of  the 
children — Carrie  I.  and  Forrest  L. — set  out 
over  their  signatures  that  they  desire  their 
father,  Jacob  Weller,  to  retain  possession  of 
this  Beale-street  lot,  and  receive  the  rents 
therefrom  as  long  as  he  lives. 


money  to  the  wife,  which  she  retains  until 
after  his  death»  though  he  could  have  re- 
claimed it  during  his  lifetime  the  personal 
representative  cannot  recover  it  of  her.  Pur- 
year  V.  Puryear,  12  Ala.  13. 

Courts  of  equity  may  recognise  and  en- 
force contracts  between  husband  and  wife  in 
her  favor  as  against  his'  administrator.  So 
that  where  he  purchases  slaves  in  her  name, 
and  treats  them  as  her  property,  during  his 
lifetime,  and  the  property  purchased  is  a  rea- 
sonable portion  for  her,  equity  will  uphold 
the  transaction.  Williams  v.  Maull,  20  Ala. 
721. 

A  gift  by  a  man  to  his  wife  will  be  upheld 
In  equity  as  against  his  heirs.  Riley  v.  Riley, 
25  Conn.  154.  The  court  says  of  Dibble  v.  Hut- 
ton,  1  Day,  221,  that,  so  far  as  it  holds  a  con- 
trary doctrine,  the  question  can  no  longer  be 
considered  as  standing  where  it  stood  when 
that  case  was  decided;  that  that  case  is  an 
anomaly  in  the  law,  and  its  doctrine  is  not 
at  this  time  satisfactory  to  the  profession ; 
that  the  doctrine  of  the  case  so  viewed  Is  an 
illiberal  and  obsolete  relic  of  the  ancient  law 
of  baron  and  feme. 

Taking  security  for  money  loaned  in  the 
joint  names  of  husband  and  wife  will  entitle 
the  wife  to  claim  it  against  the  personal  rep- 
resentatives of  the  husband  in  case  he  dies 
leaving  the  securities  outstanding.  Christ's 
Hospital  V.  Budgin,   2  Vern.  683. 

A  deposit  of  money  in  the  name  of  husband 
and  wife  becomes  hers  upon  his  decease  with- 
out disturbing  it.  Roman  Catholic  Orphan 
Asylum  v.  Strain,  2  Bradf.  34. 

A  note  given  by  husband  to  wife  may  be  en- 
forced against  his  estate.  Templeton  v.  Brown, 
86  Tenn.  55,  5  S.  W.  441. 

But  it  has  been  held  that  equity  will  not 
enforce  a  conveyance  to  the  wife  against  a 
child  for  whom  no  provision  has  been  made. 
Crooks  V.  Crooks,  34  Ohio  St.  010. 

IX.  Homestead  and  community. 

The  rule  which  permits  the  husband  to  make 
valid  conveyance  to  his  wife  applies  to  prop- 
erty in  which  they  have  a  common  interest. 

Since  the  passage  of  the  married  women's 
acts  a  grant  by  a  man  to  his  wife  of  his 
interest  in  property  held  by  entireties  with  her 
is  valid.    Meeker  v.  Wright,  76  N.  Y.  262. 

A  gift  by  a  man  to  his  wife  of  the  com- 
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munity  property  is  valid.  Higgins  v.  HIggins, 
46  Cal.  250 ;  Jackson  v.  Torrence,  83  Cal.  621, 
23  Pac.  695;  Carter  v.  McQuade,  83  Cal.  278, 
23  Pac.  348. 

A  gift  by  a  man  to  his  wife  of  the  com- 
munity property  by  purchasing  real  estate  and 
having  the  title  transferred  to  her  is  valid. 
Peck  V.  Brummagim,  31  Cal.  440;  Wright  v. 
Wright  (Cal.)  41  Pac.  695;  Alferita  v.  Ar- 
rivillaga.  143  Cal.  646,  77  Pac.  657. 

If  a  man  causes  a  deed  for  property  pur- 
chased with  community  funds  to  be  made  to 
his  wife  reciting  that  it  is  for  her  separate 
use,  the  title  will  vest  in  her  as  her  separate 
estate.  McCutchen  v.  Purlnton,  84  Tex.  604, 
19  S.  W.  710. 

The  husband  may,  by  direct  conveyance, 
convert  community  property  into  separate  es- 
tate of  his  wife.  Story  v.  Marshall,  24  Tex. 
306,  76  Am.  Dec.  106;  Smith  v.  Boquet,  27 
Tex.  507;  Lewis  v.  Simon,  72  Tex.  470,  10 
S.  W.  554 ;  Callahan  v.  Houston,  78  Tex.  494, 
14  S.  W.  1027. 

And  a  deed  of  community  property  will  con- 
vert it  into  separate  estate.  Hunter  v.  Hunter 
(Tex.  Civ.  App.)   45  S.  W.  820. 

A  deed  by  a  man  to  his  wife  of  community 
property  will  vest  the  title  in  her  as  against 
his  subsequent  grantees.  Taylor  v.  Opperman, 
79  Cal.  468,  21  Pac.  869. 

But  the  presumption  that  the  property  be- 
came the  separate  property  of  the  wife  may 
be  rebutted.     Smith  v.  Strahan,  25  Tex.   103. 

And  a  conveyance  by  a  man  to  his  wife  of 
(Community  property  may  be  shown  by  parol 
evidence  not  to  have  been  intended  to  become 
her  separate  estate,  notwithstanding  the  deed 
recites  the  consideration  paid  out  of  her  sep- 
arate property,  where  the  recital  of  considera- 
tion was  without  the  knowledge  of  the  grantor. 
Kahn  v.  Kahn   (Tex.  Civ.  App.)  56  S.  W.  946. 

If  the  property  is  purchased  with  community 
money,  and,  at  the  instance  of  the  husband, 
conveyed  to  the  wife,  the  presumption  Is  that 
the  property  remains  community  property ;  but 
this  presumption  may  be  rebutted.  '  Hall  v. 
Hall,  52  Tex.  294.  36  Am.  Rep.  725. 

Community  property  conveyed  by  the  hus- 
band to  a  third  person,  and  by  the  latter  to 
the  wife,  remains  community  property.  Parker 
V.  Chance,  11  Tex.  513.  The  court  says  It  is 
immaterial  whether  the  reconveyance  be  to  the 
wife  or  husband,  or  whether  it  be  in  the 
name  of  either  or  both,  the  property  conveyed 
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It  has  been  held  by  this  court  that,  a  deed 
made  by  a  third  person  to  the  wife,  her  heirs 
and  assigns,  forever,  to  be  free  from  the 
control  and  liabilities  she  may  hereafter 
have,  with  full  power  to  dispose  of  the  same 
at  all  times  as  she  deems  proper,  does  not 
deprive  the  husband  of  this  curtesy  estate 
in  such  property  after  her  death.  Carter  v. 
Dale,  3  Lea,  710,  31  Am.  Rep.  660;  Frazer 
V.  Hightoioer,  12  Heisk.  94;  Baker  v.  Heis- 
keU,  1  Coldw.  641. 

Clearly  there  is  nothing  in  this  deed  to 
deprive  the  husband  of  his  curtesy  interest 
in  this  land  if  the  deed  had  been  made  by 
a  third  person;  and  this  is  virtually  ad- 
mitted. But  it  is  said  that,  inasmuch  as  the 
deed  was  made  by  the  husband  to  the  wife, 
a  different  rule  prevails. 


belongs  to  the  community.  The  direction  of 
the  husband  that  the  deed  shall  be  made  out  In 
the  name  of  the  wife  is  not  of  itself  sufQcient 
to  rebut  the  presumption  that  the  property 
belongs  to  the  community.  When  the  husband 
intends  to  relinquish  his  right  in  the  com- 
munity property  and  transfer  it  to  his  wife, 
his  act  must  be  explicit  and  such  as  to  leave 
no  doubt  as  to  his  intentions.  A  mere  transfer 
of  the  property  to  a  stranger,  with  directions 
to  reconvey  to  the  wife,  will  not  accomplish 
the  object,  and  show  that  a  donation  was  In- 
tended. 

The  presumption  is  that  purchases  by  a 
man  in  the  name  of  his  wife  with  community 
funds  do  not  change  the  character  of  the 
community  property.  Smith  v.  Strahan,  16 
Tex.  314,  67  Am.  Dec.  622;  Higglns  v.  John- 
son, 20  Tex.  389,  70  Am.  Dec.  394. 

But  this  presumption  may  be  rebutted  by 
proof  of  Intention  to  make  the  property  her 
separate  estate.  Higgins  v.  Johnson,  20  Tex. 
389,  70  Am.  Dec.  394. 

So,  in  Story  v.  Marshall,  24  Tex.  305,  76 
Am.  Dec.  106,  the  court  says,  in  the  absence 
of  any  intention  outside  of  the  deed  it  must 
be  taken  as  evidencing  the  intention  which 
upon  its  face  it  Imports;  that  is,  to  convey  to 
the  wife  the  estate  of  the  husband  In  the 
property.  The  court  further  says,  such  a  deed 
must  have  been  intended  to  have  some  opera- 
tion upon  the  estate  of  the  grantor,  and  that 
must  be  taken  to  have  been  to  change  the 
estate  from  community  into  separate  property 
of  the  wife,  in  the  absence  of  evidence  of  any 
other  or  different  purpose  in  the  making  of 
.the  conveyance.  To  deny  it  that  effect  would 
be  to  render  the  deed  wholly  inoperative  and 
void. 

The  gift  of  homestead  property  by  a  hus- 
band to  his  wife  vests  in  her  the  legal  estate 
subject  to  his  rights  in  the  homestead.  Oaks 
V.  Oaks,  94  Cal.  66,  29  Pac.  330 ;  Re  Lamb,  95 
Cal  397,  30  Pac.  668. 

Where,  by  statute,  a  husband  and  wife  may 
enter  Into  an  agreement  or  transaction  with 
each  other  respecting  property,  which  either 
might  If  unmarried,  a  conveyance  to  his  wife, 
by  a  man,  of  property  upon  which  he  has  de- 
clared a  homestead,  will  vest  the  title  in  her, 
so  that  upon  their  separation  she  will  be  the 
former  owner,  within  the  provision  of  a  stat- 
ute requiring  the  court  to  assign  homestead 
property  to  the  former  owner  upon  dissolving 
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The  case  of  Barnum  v.  Le  Master,  110 
Tenn.  638,  ante  353,  75  S.  W.  1045,  is  cited 
to  sustain  this  contention.  In  that  case  the 
court  undertook  to  say  what  effect  should  be 
given  a  deed  from  the  husband  to  the  wife, 
and  the  court  held  that  it  should  be  held  to 
pass  to  the  wife  the  highest  estate  that  the 
husband  could  convey.  In  the  course  of  the 
opinion  the  court  uses  language  as  follows: 
"If  a  transfer  of  personal  property  to  the 
wife  by  her  husband  did  not,  of  its  own  force, 
vest  in  her  a  separate  estate,  the  transfer 
would  be  a  farce,  and  perhaps  a  fraud  upon 
her,  because  the  husband  would  immediately 
become  again  the  owner  of  it  by  virtue  of 
his  marital  rights,  and  the  wife  would  taki? 
nothing.  If  the  same  result  did  not  follow 
a  conveyance  of  land  by  a  husband  to  his 


a  marriage.  Burkett  v.  Burkett,  78  Cal.  310, 
3  L.  R.  A.  781,  12  Am.  St  Rep.  58,  20  Pac. 
715. 

A  conveyance  of  the  homestead  by  the  hus- 
band to  the  wife  does  not  render  it  liable  to 
her  prior  debts.  Oreen  v.  Farrar,  53  Iowa, 
426,  6  N.  W.  557. 

Under  a  statute  requiring  the  acknowledg- 
ment of  both  husband  and  wife  to  convey  the 
homestead,  the  acknowledgment  of  the  wife 
Is  not  necessary  when  the  homestead  is  con- 
veyed to  her  by  her  husband.  Furrow  v.  Athey, 
21  Neb.  671.  59  Am.  Rep.  867,  33  N.  W.  208 ; 
Harsh  v.  Griffin,  72  Iowa,  608,  34  N.  W.  441. 

If  the  wife  declares  a  homestead  upon  prop- 
erty which  has  been  given  her  by  her  husband 
the  title  thereto  upon  the  death  of  the  wife 
becomes  vested  in  the  husband.  Ions  v.  Har- 
bison, 112  Cal.  260,  44  Pac.  572. 

X.  Effect  of  divorce. 

The  marital  rights  of  a  man  in  land,  which 
by  his  direction  have  been  conveyed  to  his 
wife,  are  cut  off  by  a  decree  of  divorce  in  her 
favor  adjudging  him  to  be  the  guilty  party. 
Schuster  v.  Schuster,  93  Mo.  438,  6  S.  W.  259. 

A  settlement  of  real  estate  by  a  man  upon 
his  wife  will  not  be  set  aside  because  of  her 
subsequent  divorce  for  her  previous  adultery. 
Lister  V.  Lister,  35  N.  J.  Eq.  49. 

When  a  Woman  is  granted  a  divorce  from 
bed  and  board  because  abandoned  by  her  hus- 
band, gifts  of  real  estate  which  he  has  made 
to  her  will  not  be  restored  to  him.  Orr  v.  Orr, 
8  Bush,  150.     . 

The  husband  cannot  regain  the  title,  al- 
though the  divorce  is  granted  for  the  fault  of 
the  wife.  Klnzey  v.  .Klnzey,  115  Mo.  496,  20 
L.  R.  A.  222,  22  S.  W.  497. 

But,  since  it  is  inequitable  that  a  woman 
suing  for  divorce  should  retain  property  which 
has  been  settled  upon  her,  she  may  be  required 
by  the  court  to  make  a  reconveyance  of  it 
before  her  prayer  for  relief  will  be  granted. 
Oliver  V.  Oliver,  6  Ala.  75. 

And  in  Fitts  v.  Fltts,  14  Tex.  443,  the  court, 
upon  granting  a  divorce  according  to  the  re- 
quirements of  the  Texas  statute,  placed  prop- 
erty which  had  been  conveyed  by  the  husband 
In  trust  for  the  wife  In  the  hands  of  a  trustee 
to  be  managed  for  the  benefit  of  the  husband, 
wife,  and  children.  The  court  said  she  de- 
rived  the  property   from  him.     He  could  not 
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wife,  he  would,  by  the  same  marital  rights, 
become  seised  of  an  estate  therein  durini» 
their  joint  lives;  and,  if  they  have  a  child 
bom  alive,  lor  his  life,  if  he  survives  her 
as  tenant  by  the  curtesy." 

It  is  admitted  that  in  that  case  the  hus- 
band and  wife  were  both  alive,  and  he  could 
not,  therefore,  be  tenant  by  the  curtesy; 
and  it  is  said  that  the  question  as  to  the 
right  of  the  husband  to  curtesy,  after  the 
wife's  death,  was  not  involved  in  that  case. 

In  Frdzer  v.  Hightower,  12  Heisk.  94,  the 
husband  had  conveyed  to  a  trustee  for  his 
wife  certain  lands;  and  the  question  was 
whether  the  husband,  after  the  death  of  the 
wife,  took  an  estate  by  curtesy  in  the  lands 
so  conveyed  to  the  trustee.     In  that  case  it 


was  said:  "By  a  fair  constniction,  then, 
we  think  that,  while  Daniel  Hightower,  by 
thi3  deed,  did  surrender  to  his  wife,  during 
the  coverture,  the  rents,  profits,  and  pofsses- 
sion  of  this  land,  yet,  as  we  have  already 
said,  he  made  no  settlement  of  the  estate 
beyond  her  lifetime.  The  death  of  the  wife 
renders  the  tenancy  by  curtesy  consummate 
or  complete.  Inasmuch,  therefore,  as  this 
deed  makes  no  settlement  of  the  land  in  the 
event  of  the  wife's  death  but  provides  only 
for  dominion  and  control  over  it  during  the 
coverture,  the  husband  thereby  abridged  hi» 
estate  for  that  period  only,  and,  having  sur- 
vived her,  he  is  entitled  to  take  as  tenant 
by  the  curtesy.  We  see  no  reason  why  he 
shall  not  be  taken  to  have  intended,  when 


have  supposed  by  his  transfer  or  other  deed 
that  he  was  about  to  deprive  himself  of  the 
use  of  the  property.  By  law  he  was  entitled 
to  the  management  of  the  separate  property 
of  his  wife  and  to  support  out  of  its  proceeds, 
having  no  property  of  his  own.  If  there  ever 
was  a  case  when  the  court  would  depart  from 
the  ordinary  rule  of  decision,  and  under  its 
power  of  doing  what  is  Just  and  right  malce 
such  provision  as  would  meet  the  extraordinary 
<  Ircumstances  of  the  particular  case,  this  Is 
one  which  strongly  demands  the  interposition 
of  the  court. 

XI.  Form  and   provisions   of  conveyance. 

When  a  deed  Is  not  sufficient  to  pass  the  es- 
tate out  of  the  handR  of  the  conveyer,  but 
the  party  must  come  into  equity,  the  court 
has  never  yet  executed  a  voluntary  agreement. 
To  do  so  would  be  to  malce  him  who  does  not 
sufficiently  convey,  and  his  executors  after  his 
death,  trustees  for  the  person  to  whom  he  ha^ 
so  defectively  conveyed ;  and  there  is  no  case 
where  a  court  of  equity  has  ever  done  that. 
Whenever  you  come  into  equity  to  raise  an 
interest  by  way  of  trust  you  must  have  a 
valuable,  or  at  least  a  meritorious,  considera- 
tion.    (*olman  v.  Sarrel,  1  Vos.  Jr.  54. 

In  Machen  v.  Machen,  13  Ala.  37.^,  the 
court,  upon  the  authority  of  Gamble  v.  Gamble, 
11  Ala.  900,  held  that  parol  declarations  by 
a  man  that  slaves  belonged  to  his  wife  did 
not  have  the  effect  of  vesting  the  title  in  her 
as  against  his  executors. 

And  the  Machen  Case  was  followed  In  Frier- 
son  V.  Frlerson,  21  Ala.  540,  and  Machen  r. 
Machen.  38  Ala.  364. 

A  gift  of  notes  and  mortgages  by  husband 
to  wife  may  be  effected  by  handing  them  to  her 
with  directions  to  talce  care  of  them,  accom- 
panied with  the  statement  that  they  are  for 
the  donee  and  the  children.  Mack  v.  Mack, 
3  Hun,  325,  5  Thomp.  &  C.  530. 

The  settlement  must  be  in  such  form  as  to 
place  the  property  within  the  power  and  under 
the  control  of  the  wife.  Townsend  v.  Maynard, 
45  Pa.  198. 

To  be  enforced  in  equity  a  bill  of  sale  from 
husband  to  wife  must  have  been  delivered. 
Dyer  v.  Kean.  15  Arlc.  519. 

A  mere  written  transfer  upon  the  back  of  a 
mortgage  without  seal,  although  it  purported 
to  be  a  sealed  transfer,  is  not  sufficient  to 
vest  any  interest  in  the  wife.  Tiffany  v. 
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Clarke,  6  Grant,  Ch.  (U.  C.)  474.  The  court 
says  that  where  a  gift  Is  intended  to  be  made 
of  property,  but  In  the  mode  in  which  it  Is  in- 
tended to  be  made  It  is  imperfect,  a  court  of 
equity  will  not  compel  the  donor  or  his  rep- 
resentatives to  complete  It.  The  court  admits 
that  a  husband  may  make  a  gift  to  his  wife, 
and  that  the  intention  to  do  so  was  manifest, 
but  statca  that  the  gift  was  imperfect.  All 
was  not  done  that  might  have  been  done;  and 
the  court  will  not,  at  the  instance  of  a  volun- 
teer, comi>ei  its  completion. 

A  provision  in  a  conveyance  by  a  man  to 
his  wife  that  the  property  shall  revert  to  him 
upon  her  death  without  having  disposed  of  the 
property  will  be  given  effect.  Pollard  v.  Union 
Nat  Banlc,  4  Mo.  App.  408. 

If  the  conveyance  to  the  wife  is  made  under 
the  express  agreement  on  her  part  to  reconvey 
to  the  husband  on  his  request,  she  has  no  in- 
terest which  will  descend  to  her  heirs.  Cotton 
V.  Wood,  25  Iowa,  43. 

The  mere  fact  that  a  deed  of  separation  pro- 
vides that  no  suit  shall  be  brought  against  the 
husband  on  behalf  of  the  wife  to  compel  him 
to  make  her  a  further  allowance  does  not  pre- 
clude her,  in  case  of  her  bringing  a  bill  for 
divorce  because  of  his  subsequent  adultery,  de- 
manding alimony  from  his  estate.  Morrali  v. 
Morrall,  L.  R.  6  Prob.  Div.  98. 

A  gift  from  husband  to  wife  will  not  bar 
dower  unless  given  with  a  condition  to  that 
effect,  or  granted  as  a  Jointure.  Bubier  v. 
Roberts,  49  Me.  400;  Reed  v.  Dickerman,  12 
PIclc.  148. 

W^here  a  man  who,  by  marriage  articles,  had 
agreed  that  his  wife  should  have  a  third  of 
his  personal  property  in  case  of  his  death, 
gave  to  her  during  his  lifetime  certain  annu- 
ities which  she  claimed  to  hold  in  addition  to 
the  portion  provided  for  by  the  articles,  the 
court  suid  that  the  transfer  is  not  a  good  trans- 
fer so  as  to  affect  the  marriage  articles  by 
making  an  alteration  in  the  gross  estate  of 
the  testator,  the  whole  of  which  was  liable  by 
the  marriage  articles  to  be  divided  Into  such 
proportions  which  he  could  not  Voluntarily  al- 
ter, and  therefore  this  grant  Is  a  fraud  on  the 
articles,  yet  it  is  good  as  against  the  testator 
himself,  and  to  be  answered  out  of  his  testa- 
mentary share  if  sufficient ;  and  in  this  court 
gifts  between  husband  and  wife  have  often  been 
supported,  though  the  law  does  not  allow  the 
property  to  pass.     Lucas  v.  Lucas,  1  Atk.  270. 
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he  made  this  conveyance  to  his  wife,  that 
she  was  to  hold  the  estate  as  every  estate 
of  inheritance  is  held  by  a  wife;  that  is, 
subject  to  curtesy." 

Referring?  a^ain  to  the  caHC  of  Barnnm  v. 
Le  Master,  the  court  said,  in  support  of  its 
holding  that  "otherwise  the  wife  would  not 
only  be  deprived  of  all  the  fruits  of  owner- 
ship during;  nil  this  tiniR  (that  is,  durinjj  the 
marital  relation),  but  she  could  not  sell  or 
convey  it  without  his  consent  and  joinder  in 
the  conveyance.  A  power  in  the  husband 
over  the  disposition  of  the  property  often 
enables  him  to  control  and  reacquire  title 
by  reducing  to  possession  the  proceeds  of 
the  sale  of  it.  The  wife,  would  acquire  a 
bare  right  to  sell  with  the  concurrence  of 
her  husband  while  he  lived,  and  only  comes 
into  full  ownership  and  enjoyment  in  the 
event  she  should  survive  him.  An  estate 
more  in  the  nature  of  a  remainder  than  an 
absolute  one  taking  effect  immediately,  which 
the  deed  purports  to  pass,  and  wholly  in- 
consistent with  the  terms  of  the  instrument." 

We  are  of  opinion  tliat  the  conveyance  of 
real  estate  by  the  husband  to  the  wife  should 
have  the  same  effect  as  the  gift  or  transfer 
of  personal  property, — that  is,  to  devest  out 
of  the  husband  all  interest,  present  or  con- 
tingent, in  the  land;  and  upon  the  death 
of  the  wife  the  real  estate  should  go  to  the 
devisees  of  the  wife,  if  she  make  a  will, 


and.  if  she  die  intestate,  to  her  heirs,  free 
from  any  claim  on  the  part  of  the  husband 
for  curtesy  or  other  interest;  and  that  the 
case  of  a  conveyance  from  a  husband  to  the 
wife  of  real  estate  must,  to  this  extent,  be 
distinguished  from  a  conveyance  by  a  third 
person  to  the  wife  for  her  separate  estate. 

This  case  is  distinguishable  from  the  case 
of  Carter  v.  Dale,  3  Lea,  710,  31  Am.  Rep. 
660,  which  was  a  conveyance  from  a  third 
person  to  the  wife,  and  not  from  the  husband. 

This  case  is  distinguishable,  also,  from 
the  case  of  Frazer  v.  Hightoicer,  12  Heisk. 
94.  In  the  latter  case  the  conveyance  was  in 
trust  for  the  wife,  and  the  court  construed 
the  language  of  the  conveyance  to  indicate 
that  the  object  of  the  husband  was  merely 
to  secure  to  the  wife  the  rents  and  profits 
of  her  real  estate  during  the  marital  rela- 
tion, and  no  longer. 

The  decree  of  the  chancellor  as  to  the 
Beale-street  property  is  also  reversed;  Jacob 
Weller  having  no  interest  therein  or  claim 
thereon. 

The  costs  of  appeal  will  be  paid  equally 
by  complainants  and  defendants,  and  of  the 
court  below  as  directed  by  that  court,  and 
tlie  cause  is  remanded  for  further  proceed- 
ings under  this  holding  and  the  agreements 
of  parties  heretofore  made,  as  shown  by  the 
record. 


MISSOURI  SUPREME  COURT. 


STATE   of   Missouri,    Respt., 

V. 

Jasper  COLEMAN,  Appt, 
(186  Mo.   ir>l.) 

1.  That  threats  made  hy  one  on  trial 
for  innrder  to  kill  his  victim  were 
made  a  year  or  eighteen  months  before  the 
homicide  does  not  render  evidence  of  them 
inadmissible. 

2.  The  Jury  In  a  murder  case  cannot 
infer  that  a  verdict  ^vas  rendered  by 
a  coroner**  Jnry,  merely  because  the  pros- 
ecuting attorney  asked  a  witness  whether  or 
not  he,  as  a  member  of  such  jury,  did  not 
render  such  verdict,  which  question  the  wit- 
ness was  not  permitted  to  answer,  so  as  to 
make  the  conduct  of  the  prosecuting  attorney 
ground  for  reversal. 

3.  In  the  absence  of  exception  to  the 
conduct   of  the  proaecntlnar  attorney 


Note. — As  to  homicide  by  officers  of  justice, 
see  also,  In  this  series,  State  v.  Phillips,  67  L. 
U.  A.  202,  and  note. 

As  to  admissibility  of  record  of  coroner's 
inquest  in  evidence,  see  also  United  States  L. 
Ins.  Co.  V.  Klelgast.  6  L.  R.  A.  65 ;  Consolidated 
Ice  Mach.  Co.  v.  Kelfer,  10  L.  R.  A.  696;  and 
<'ox  V.  Royal  Tribe  of  Joseph,  60  L.  R.  A.  620. 
«9  L.  R.  A. 


in  reading  the  verdict  of  a  coroner's  jur>  in 
propounding  a  question  to  a  witness,  the 
supreme  court  will  not  set  aside  a  verdict 
of  guilty  in  a  murder  case  merely  because 
the  coroner's  verdict  stated  that  the  homicide 
for  which  accused  was  on  trial  was  un- 
justified. 

4.  A  police  officer  i^ho  kills  a  person 
whom  he  Is  attempting  to  arrest  is  guilty  of  a 
criminal  offense  if  he  uses  more  force  than 
Is  reasonably  necessary  to  effect  his  purpose. 

5.  rharflrinir  the  Jnry  as  to  the  effect 
of  verbal  statements  of  accused,  when 
there  is  no  evidence  that  he  made  any.  Is  not 
reversible  error,  where  the  facts  disclosed 
by  the  record  show  that  accused  was  not 
prejudiced  thereby. 

O.  It  Is  inlslendlnflT  to  chargre  that  mu- 
nicipal ordiuuncen  do  not  Justify  the 
shoot inflT  of  a  person  by  an  officer  In  at- 
tempting to  arrest  him  for  their  violation,  in 
connection  with  a  charge  that  the  ordinances 
are  admissible  to  prove  the  good  faith  of  the 
officer   In  attempting  to  effect  the  arrest. 

7.  An  instruction  contiUned  in  the 
general  cliarere  need  not,  at  the  Instance 
of  the  parties,  be  repeated  In  special  Instruc- 
tions. 

8.  Mere  failure  of  a  person  to  submit 
to  urrcMt  does  not  fflve  the  officer  the 
rigrht  to  take  his  life,  although  the  of- 
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shows  that  tlie  petition  for  leave  to  file  a 
bill  of  review  was  not  filed  until  nearly  four 
years  after  the  entering  of  the  final  decree 
in  the  suit  for  divorce,  and  the  question  to 
be  determined  is  whether  the  laches  and  de- 
lay of  the  respondent  in  asserting  her  rights 
is  a  bar  to  this  suit. 

The  rule  in  the  English  courts  is  that, 
when  twenty  years  have  elapsed  from  the 
time  of  pronouncing  a  decree  which  has 
been  signed  and  enrolled,  a  bill  of  review 
cannot  be  brought,  unless  the  plaintiff  was 
under  disability.  Dan.  Ch.  PI.  &  Pr.  1580; 
Mitford,  Ch.  PI.  105;  Lytton  v.  Lyttotiy  4 
Bro.  Ch.  441;  Deloraine  v.  Browne,  3  Bro. 
Ch.  633. 

And  in  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Thomas  v.  Brocken- 
hrough,  10  Wheat.  147.  6  L.  ed.  288,  Wash- 
ington, J.,  in  commenting  upon  the  question 
of  the  limitation  of  the  right  to  file  a  bill 
of  review,  said:  "It  must  be  admitted  that 
bills  of  review  are  not  strictly  within  any 
act  of  limitations  prescribed  by  Congress, 
but  it  is  unquestionable  that  courts  of 
equity,  acting  upon  the  principle  that  laches 
and  neglect  ought  to  be  discountei&anced, 
and  that  in  cases  of  stale  demands  its  aid 
ought  not  to  be  afforded,  have  always  in- 
terposed some  limitation  to  suits  brought 
in  those  courts."  And  this  case  explicitly 
declares  the  rule,  never  since  departed  from, 
in  that  court,  as  follows:  "There  is  no  stat- 
ute expressly  limiting  bills  of  review,  but 
the  courts  of  the  United  States  are  gov- 
erned in  this  particular  by  the  analogous 
limitation  of  the  right  of  appeal,  and  there- 
fore a  bill  of  review  cannot  be  filed  after 
the  lapse  of  five  years  from  the  final  de- 
cree." Applying  this  rule  to  the  practice 
in  our  state,  after  the  lapse  of  three  years 
leave  would  not  be  granted  to  file  a  bill 
of  review. 

There  is,  however,  one  exception  to  the 
general  rule  in  England  as  noticed  by  Mit- 
ford, and  that  is  the  discretionary  power  of 
the  court  in  the  case  of  newly  discovered 
evidence,  and  this  exception  Judge  Wash- 
ington recognizes  in.  Thomas  v.  Brochen- 
hrough,  10  Wheat.  147,  6  L.  ed.  288,  say- 
ing: "Whether  a  bill  of  review,  founded 
upon  matter  discovered  since  the  decree  is 
in  like  manner  barred  by  the  lapse  of  five 
years  after  such  decree,  is  a  question  which 
need  not  be  decided  in  the  present  case,  sinc<% 
we  are  all  of  opinion  that  it  is  in  the  dis- 
cretion of  the  court  to  grant  leave  to  file 
a  bill  of  review  for  that  cause."  My  exam- 
ination of  the  authorities  leads  me  to  the 
conclusion  that  the  law  as  above  laid  down 
in  the  Supreme  Court  of  the  United  States 
has  been  almost  uniformly  followed  in  this 
country. 
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The  time  of  appeal  having  expired  when 
this  application  for  leave  to  file  the  bill  of 
review  was  made,  the  petitioner  was  barred 
unless  her  case  could  be  brought  strictly 
within  the  exception  of  newly  discovered 
evidence,  or  of  some  special  equity  that 
would  give  the  court  the  discretionary  pow- 
er to  make  the  order. 

The  question  of  fraud  being  eliminated 
from  the  case,  there  is  left  only  one  matter 
which  could  in  legal  contemplation  have 
been  urged,  either  as  a  newly  discovered 
fact  or  as  a  groimd  of  special  equity  upon 
which  to  rest  an  application  for  a  bill  of 
review,  viz.,  the  ignorance  of  the  petitioner 
of  the  existence  of  a  decree  of  divorce  until 
after  the  time  for  appeal  had  expired.  But 
it  has  already  been  shown  that  this  has  no 
foundation  in  fact,  for  the  petitioner  in  her 
own  testimony  admits  and  swears  to  her 
knowledge  of  the  final  decree  in  the  divorce 
suit  within  a  year  after  the  entry  of  the 
same. 

But  in  the  court  below  the  learned  vice 
chancellor  said  that  he  was  unable  to  see 
how  any  delay  beyond  the  time  limited  for 
taking  an  appeal  on  the  part  of  the  re- 
spondent could  on  any  known  principle  af- 
fect her-  right  to  a  declaration  by  the  court 
that  the  decree  of  divorce  was  invalid  and 
void  ab  initio  by  reason  of  the  lack  of  juris- 
diction of  the  court  of  chancery  to  proceed 
in  the  cause.  He  then  adds  that  where 
there  is  a  lack  of  jurisdiction  by  reason  of 
a  want  of  residential  domicil  on  the  part  of 
both  parties,  combined  with  extraterritorial 
service  and  the  absence  of  any  formal  ap- 
pearance by  the  defendant,  it  followed  that 
the  decree  was  absolutely  void.  It  was  for 
this  reason  that  he  held  that  the  respond- 
ent's belief  was  not  affected  by  her  laches. 
But,  as  we  have  already  shown,  there  was 
a  residential  domicil  on  the  part  of  the 
appellant  when  he  filed  his  bill  for  divorce, 
and,  although  the  service  on  the  wife  of 
process  was  extraterritorial,  it  conformed  to 
the  law  of  this  state,  and  the  decree,  instead 
of  being  void,  was  valid  and  binding  upon 
the  parties. 

There  is,  however,  another  consideration 
why  the  laches  of  the  respondent  should  not 
be  overlooked,  and  that  is  that  on  the 
strength  of  the  decree  in  the  court  of  chan- 
cery the  appellant  has  married  again,  so 
that  other  rights  have  now  intervened,  and 
an  entirely  innocent  party  will  suffer  should 
the  decree  be  revoked. 

I  am  clearly  of  the  opinion  that  the 
earlier  decision  of  the  court  of  chancery 
that  the  appellant  had  a  legal  domicil  and 
residence  in  this  state  when  he  filed  his  bill 
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for  divorce  has  not  been  successfully  im- 
peached, that  there  was  no  condonation  on 
his  part  of  the  adultery  of  his  wife  that  she 
is  now  entitled  to  set  up,  and  that  the  de- 


lay of  the  respondent  in  asserting  her  rights 
bars  her  from  the  relief  prayed  for  by  her. 
The  decree  below  should  he  reversed,  and 
the  bill  of  review  dismissed. 


JsORTH   CAROLINA    SUPREME    COURT. 


H.  S.  HANCOCK 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt. 


( N.  C. 


.) 


1.  Tlie  valldltr  tknd  Interpretation  of 
the  contract,  as  'well  as  tlie  rnle 
measnrlnff  the  damages  arising  upon  its 
breacli  and  tlie  company's  liability  therefor, 
are  to  be  determined  by  the  laws  of  the  state 
where  a  telegram  is  filed  for  transmission  in 
case  the  points  of  inception  and  termination 
are  in  different  states. 

2.  THe  credibility  and  value  of  the  tes- 
timony of  a  lavryer  of  another  state 
as  to  what  the  rule  upon  a  certain  subject 
is  in  that  state  may  be  submitted  to  the  Jury. 

8.  The  exercise  by  the  trial  court  of 
Its  discretion  as  to  the  setting  aside 
of  a  verdict  as  being  contrary  to  the  clear 
weight  of  the  evidence  will  not  ordinarily 
be  reviewed  on  appeal. 

4.  Mere  disappointment  and  reffret  are 
not  Included  in  the  rule  allowing  damages 
for  mental  anguish  upon  failure  of  a  tele- 
graph company  promptly  to  deliver  a  death 
message. 

6.  One  claiming  damages  for  delay  In 
the  preparations  for  interment  of 
his  relative  because  of  failure  promptly 
to  deliver  a  telegram  has  the  burden  of 
showing  that  the  preparations  would  have 
been  made  had  the  telegram  been  promptly 
delivered,  and  such  fact  will  not  be  pre- 
sumed. 

(March  8,  1005.) 

APPEAL  by  defendant  from  a  judgment 
of  tlie  Superior  Court  for  Craven  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  failure  promptly  to 
transmit  and  deliver  a  telegram.  Reversed. 
The  facts  suflBciently  appear  in  the  opin- 
ion. 


Messrs.  W.  W.  Clark  and  F.  H.  Bnsbee 
A  Son,  for  appellant: 

When  the  law  of  the  place  whence  the 
message  was  sent^  and  that  of  the  place  of 
delivery,  both  refuse  to  recognize  such  dam- 
ages, they  cannot  be  recovered,  although  the 
action  may  have  been  brought  in  a  juris- 
diction which  recognizes  the  right  to  recov- 
er them. 

Thomas  v.  Western  U.  Teleg,  Co.  25  Tex. 
Civ.  App.  398,  61  S.  W.  501. 

Such  damages  cannot  be  recovered  in 
Maryland. 

Sloan  V.  Edwards,  61  Md.  106;  United 
States  Teleg.  Co.  v.  Oildersleve,  29  Md.  232, 
96  Am.  Dec.  519;  Francis  v.  Western  li. 
Teleg.  Co.  58  Minn.  252,  25  L.  R.  A.  406,  49 
Am.  St.  Rep.  507,  59  N.  W.  1078;  Connelly 
V.  Western  U.  Teleg.  Co.  100  Va.  52,  56  L. 
R.  A.  663,  93  Am.  St.  Rep.  919,  40  S.  E.  618. 

The  law  of  the  state  in  which  the  con- 
tract was  entered  into  should  control. 

Bryan  v.  Western  U.  Teleg.  Co.  133  N. 
C.  603,  45  S.  E.  938. 

Disappointment  and  regret  are  not  syn- 
onymous with  mental  anguish. 

Hunter  v.  Western  U.  Teleg.  Co.  135  N. 
C.  458,  47  S.  E.  745. 

Mr.  W.  D.  Mclver  for  appellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

We  gather  from  the  record  these  facts: 
The  plaintiff  and  his  brother  resided  in 
North  Carolina,  and  their  father,  S.  M. 
Hancock,  at  New  Church,  Virginia.  Tlie 
family  burial  ground  is  Goodwill  cemetery, 
in  Maryland,  8  or  10  miles  from  the  father's 
home.  Its  nearest  depot  is  Pocomoke  City, 
Maryland,  4%  miles  away.  New  Church 
and  Pocomoke  City  are  about  11  or  12  miles 
distant.  On  Saturday,  July  11,  1903,  the 
plaintiff  was  at  Johns  Hopkins  Hospital, 
with  his    brother,    Thomas,    and  his  wife. 


NoTB. — As  to  damages  for  mental  anguish 
because  of  default  of  telegraph  company,  see 
also,  In  this  series,  Western  U.  Teleg.  Co.  v. 
Rogers,  13  L.  R.  A.  869;  Wilcox  v.  Richmond 
&  D.  R.  Co.  17  L.  R.  A.  804  ;  Connell  v.  West- 
ern U.  Teleg.  Co.  20  L.  R.  A.  172;  Western  U. 
Teleg.  Co.  v.  Wood,  21  L.  R.  A.  706;  Interna- 
tional Ocean.  Teleg.  Co.  v.  Saunders,  21  L.  R. 
A.  810;  Francis  v.  Western  U.  Teleg.  Co.  25 
L.  R.  A.  400 ;  Mentzer  v.  Western  U.  Teleg.  Co. 
28  L.  R.  A.  72;  Morton  v.  Western  U.  Teleg. 
Co.  82  L.  R.  A.  735 ;  Peay  v.  Western  U.  Teleg. 
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Co.  30  L.  R.  A.  463;  Western  U.  Teleg.  Co.  v. 
Robinson,  34  L.  R.  A.  431 ;  Cashion  v.  Western 
U.  Teleg.  Co.  45  L.  R.  A.  160;  Western  U. 
Teleg.  Co.  v.  Ferguson,  54  L.  R.  A.  846 ;  Gray 
V.  Western  U.  Teleg.  Co.  56  L.  R.  A.  301 ;  Con- 
nelly V.  Western  U.  Teleg.  Co.  56  L.  R.  A.  663 ; 
Robinson  v.  Western  tJ.  Teleg.  Co.  57  L.  R.  A. 
611 ;  Western  U.  Teleg.  Co.  v.  Crocker,  59  L. 
R.  A.  898;  Cowan  v.  Western  U.  Teleg.  Co.  64 
L.  R.  A.  545 ;  Barnes  v.  Western  U.  Teleg.  Co. 
65  L.  R.  A.  666 ;  and  Green  v.  Western  U.  Teleg. 
Co.  67  L.  R.  A.  985. 
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Thomas  had  gone  there  for  an  operation, 
under  which  he  died.  At  the  defendant's 
office  in  the  hospital,  about  6  p.  m.  Satur- 
day, the  plaintiff  filed  a  telegram  as  fol- 
lows: "S.  M.  Hancock,  New  Church.  Thom- 
as dead.  Will  arrive  at  Pocomoke  3  a.  m. 
H.  S.  Hancock."  This  telegram  was  not  de- 
livered until  Monday,  13th.  There  being 
no  earlier  train,  the  plaintiff,  with  his 
brother's  body,  and  the  widow,  arrived  at 
Pocomoke  City  Monday  morning  a  half 
hour  late,  at  4  o'clock.  A  storm  prevailed, 
which  prevented  the  plaintiff  leaving  the 
train  until  6:30  A.  M.  There  was  no  one 
to  meet  him,  and  no  preparation  had  been 
made  for  the  burial.  The  plaintiff  again 
telegraphed  by  the  Postal  Company  to  his 
father,  who  arrived  between  0  and  10  a.  m. 
Preparations  were  made^  and  the  interment 
took  place  about  5  P.  H. 

1.  The  contract  in  this  case  was  made  in 
Maryland,  and  the  contracting  parties  are 
presumed  in  law  to  have  had  in  contempla- 
tion only  such  damages  arising  from  the 
breach  of  it  as  could  be  awarded  under  the 
law  of  Maryland  at  the  date  of  the  telegram. 
In  this  case  the  sender  was  in  Maryland  at 
the  time  he  filed  his  telegram.  The  sendee 
was  in  Virginia.  The  defendant,  we  judge 
by  depositions  in  the  record,  was  under  the 
belief  that  the  law  of  Virginia  in  some 
way  affects  this  contract.  The  law  of  Vir- 
ginia has  no  relation  to  it.  If  a  telegraph- 
ic message  is  delivered  to  the  company  in 
one  state  to  be  transmitted  by  it  to  a  place 
in  another  state,  the  validity  and  interpre- 
tiition  of  the  contract,  as  well  as  the  rule 
measuring  the  damages  arising  upon  a 
breach  and  the  company's  liability  therefor, 
are  to  be  determined  by  the  laws  of  the  for- 
mer state,  where  the  contract  originated. 
Bryan  v.  Western  U,  Teleg.  Co.  1 33  N.C.  607, 
45  S.  E.  938,  Citing  Reedy.  Western  U.  Teleg. 
Co.  135  Mo.  661,  34  L.  R.  A.  402,  58  Am.  St. 
Rep.  609.  37  S.  W.  904.  If  under  the  law 
of  Maryland,  as  interpreted  and  expounded 
by  its  highest  court,  damages  on  account  of 
mental  anguish,  not  connected  with  or 
growing  out  of  a  physical  injury  to  the 
plaintiff's  person,  could  not  be  awarded, 
then  the  plaintiff  in  this  action  can  recover 
only  the  costs  of  t|ie  telegram  and  costs. 
Where,  as  on  the  trial  had  in  this  case,  the 
defendant  relied  upon  the  testimony  of  an 
attorney  at  law  in  Maryland,  who  testified 
by  deposition  as  to  what  he  believed  the  law 
of  that  state  to  be,  the  court  very  properly 
submitted  to  the  jury  the  testimony  to  be 
passed  on  by  them  as  to  its  credibility  and 
value.  If  the  jury  render  a  verdict  in  any 
case  contrary  to  the  clear  weight  of  the  evi- 
dence, the  remedy  is,  and  it  is  the  duty  of 
the  trial  judge,  to  set  it  aside ;  but  we  cannot 
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ordinarily  review  the  exercise  of  such  pow- 
er. Possibly  the  jury  were  not  satisfied 
from  the  deposition  of  the  attorney  (Mr. 
Cross)  as  to  what  is  the  law  of  Maryland. 
The  defendant  will  have  an  opportunity  on 
the  next  trial  to  further  enlighten  the  court 
and  jury  more  specifically  upon  the  law  as 
to  the  proper  measure  of  damages  for  men- 
tal anguish  as  it  is  administered  in  Mary- 
land. 

2.  The  judge,  among  other  things,  charged 
the  jury  that,  "upon  the  question  of  dam- 
ages, the  message  upon  its  face  disclosing 
its  urgency  and  relating  to  death,  the  de- 
fendant had  notice  that  a  failure  to  deliver 
might  reasonably  cause  mental  anguish  to 
the  sender;  and  in  such  case  the  damages 
for  mental  anguish  are  such  damages  as 
the  jury  shall  find  the  plaintiff  has  suffered 
from  disappointment  and  regret  occasioned 
by  the  fault  or  neglect  of  the  company  in  its 
failure  to  notify  the  sendee,  in  order  that 
preparations  and  arrangements  might  be 
made  for  the  reception  and  interment  of  the 
body."  The  court  erred  in  using  the  words 
^'disappointment  and  regret."  There  is  a 
very  material  difference  between  the  sig- 
nificance of  those  words  and  that  keen  and 
poignant  mental  suffering  signified  by  the 
words  "mental  anguish."  The  right  to  re- 
cover damages  for  purely  mental  anguish 
not  connected  with  or  growing  out  of  a 
physical  injury  is  the  settled  law  of  this 
state,  and  it  is  too  late  now  to  question  it. 
Our  authorities  are  up  to  this  time  uniform 
and  unanimous  as  to  the  general  doctrin«\ 
Differences,  of  course,  arise  as  to  its  appli- 
cation in  particular  cases.  Young  v.  West- 
ern U,  Teleg.  Co.  107  N.  C.  370,  9  L.  R.  A. 
669,  22  Am.  St.  Rep.  883,  11  S.  E.  1044,  to 
Hunter  v.  Western  U.  Teleg.  Co.  135  N.  C. 
459,  47  S.  E.  745.  The  language  used  in 
nearly  all  the  cases  in  this  and  other  states 
where  such  damages  are  allowed  is  "grief 
and  mental  anguish."  We  do  not  find  any- 
where that  damages  are  allowed  for  "disap- 
pointment and  regret."  The  lexicographers 
define  anguish  to  be  "intense  pain  of  bodv 
or  mind."  It  is  derived  from  the  Latin 
word  anguis,  a  snake,  referring  to  the  writh- 
ing or  twisting  of  the  animal  body  when  in 
great  pain.  Stommouth's  Diet.  Mr.  Jus- 
tice Douglas,  speaking  for  the  court,  said: 
"We  use  the  word  'anguish'  as  indicating  a 
high  degree  of  mental  suffering,  without 
which  the  plaintiff  should  not  recover  sub- 
stantial damages.  Mere  disappointment 
would  not  amount  to  mental  anguish,  or 
entitle  the  plaintiff  to  more  than  nominal 
damages."  Hunter's  Case^  135  N.  C.  459, 
47  S.  E.  745.  The  addition  of  the  word 
"regret"  by  his  honor  does  not  help  the 
matter.    Regret  indicates  no  greater  degree 
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of  mental  Buffering  than  does  disappoint- 
ment. Both  are  of  very  frequent  occur- 
rence in  the  lives  of  most  men,  and  with 
some  scarcely  disturb  their  mental  poise. 
Iji  this  connection  we  desire  to  supplement 
what  was  said  by  Judge  Douglas  in  Hunt- 
er'8  Case  as  to  what  particular  mental  an- 
guish is  to  be  considered  by  the  jury  in 
awarding  damages.  Jurors  may  possibly 
confound  the  mental  anguish  naturally  aris- 
ing from  the  loss  of  a  near  relative  with 
that  which  grows  out  of  the  defendant's 
negligence.  The  jury  have  no  right  to  con- 
sider anything  except  the  latter  in  awarding 
damages.  We  commend  to  the  careful  con- 
sideration of  the  superior-court  judges  the 
language  of  the  opinion  in  the  Hunter  Case 
upon  that  subject,  and  that  they  explain 
the  law  in  reference  thereto  with  great  care 
to  the  juries,  whether  requested  to  do  so 
or  not,  lest  injustice  be  done  the  defendant  by 
confounding  the  natural  grief  at  the  loss  of 
a  near  kinsman  with  that  anguish  which 
is  claimed  to  result  from  the  negligence  of 
telegraph  companies. 

3.  The  judge  charged  the  jury  that  they 
might  consider  the  failure  of  the  father  to 
arrange  for  the  interment  of  the  deceased, 
if  they  should  find  from  the  evidence  that 
such  arrangements  would  naturally  be  pre- 
sumed to  have  been  made  by  the  sendee  if 
the  telegram  had  been  delivered  prior  to 
the  arrival  of  the  train  on  Monday.  It  is 
plain  that  the  plaintiff  has  no  cause  for 
complaint  that  his  father  did  not  meet  the 
3  A.  M.  train  Sunday,  for  the  plaintiff  did 
not  arrive  until  Monday  at  4  a.  m.  The 
only  contention  the  plaintiff  makes  is  that, 
if  the  telegram  had  been  delivered  with  rea- 
sonable promptness,  his  father  would  have 
met  him  promptly  on  Monday  morning,  and 
would  have  had  all  arrangements  made  for 
the  interment,  so  that  it  would  not  have 
been  delayed  from  about  10  a.  m.  until  6 
p.  M.  Monday,  in  consequence  of  which  de- 
lay the  plaintiff  avers  he  suffered  great  men- 


tal anguish,  and  claims  damages  on  that  ac- 
count. The  plaintiff  must  therefore  prove 
that  his  father  could  and  would  have  met 
him  promptly  on  Monday  morning  on  ar- 
rival of  the  train  at  4  o'clock,  and  that  he 
could  and  would  have  made  on  Sunday,  or 
prior  to  the  plaintiff's  arrival,  all  necessary 
arrangements  for  the  prompt  interment  of 
his  brother's  body  on  Monday  morning,  and 
avoided  the  delay  in  the  obsequies  from  10 
A.  M.  until  5  p.  M.,  thereby  saving  the 
plaintiff  from  the  pangs  of  mental  anguish 
which  he  avers  he  endured.  The  law  does 
not  presume  that  the  father  could  have 
done  these  things.  Many  contingencies, 
such  as  illness,  absence  from  home,  inability 
to  get  the  work  done  on  Sunday,  may  have 
prevented,  however  willing  the  father  may 
have  been  to  discharge  such  a  parental  duty. 
There  was  no  evidence  tending  to  prove 
such  facts,  and  the  jury  had  no  right  to 
presume  them.  In  Bright  v.  Western  U, 
Teleg,  Co.  132  N.  C.  326,  43  S.  E.  844,  Jus- 
tice Walker  says,  referring  to  defendant's 
objection  to  the  testimony  of  Cooper,  the 
addressee,  that  he  ^ould  have  gone  to 
Wilkesboro  had  he  received  the  telegram, 
that  the  testimony  was  not  only  competent, 
but  indispensable;  and  uses  the  following 
language:  "We  are  unable  to  understand 
why  this  is  not  competent.  It  tended  to 
prove  the  very  fact  which  the  defendant,  in 
the  last  exception  considered  by  us,  as- 
serted it  was  necessary  for  the  plaintiff  to 
prove  in  order  to  recover  substantial  dam- 
ages; and  it  was  necessary  to  prove  this 
fact  if  the  plaintiff  sought,  as  she  did  by 
her  complaint  and  evidence,  to  recover  dam- 
ages for  the  mental  anguish  which  resulted 
from  his  failure  to  go  to  Wilkesboro." 

As  there  is  to  be  a  new  trial,  it  is  unnec- 
essary to  consider  the  defendant's  further 
exceptions.  They  relate  to  alleged  errors 
that  may  not  again  occur. 

New  trial. 


NORTH   DAKOTA   SUPREME    COURT. 


STATE  of  North  Dakota,  Respt., 

V. 

Charles   CURRIE,   Appt. 


(. 


N.  D. 


.) 


*1.    Upon  tlie  trial  of  one  cbarsed  witli 

^Headnotes  by  Mobgan  ,Ch.  J. 


bnrgrlary,  tbe  mere  fact  tliat  one  'wlio 
was  present  with  and  assisted  him  in 
the  burglary  was  a  detective  is  not  a  de- 
fense, if  the  detective  did  not  instigate  the 
crime,  and  it  was  committed  as  to  every  in- 
gredient of  it  by  the  criminal. 
2.  M'liere  a  detective  disclosed  to  tlie 
owner  of  tbe  bnildlnar  that  it  was 
probablr  about  to  be  bararlarised  by 
a  person  named,  with  the  feigned  assistance  of 


NOTB. — As  to  effect  of  Instigation  or  consent  { 
to  crime  for  purpose  of  discovering  criminals  | 
as  defense  to  prosecutjon,  see  also,  In  this  se- 
ries, Connor  v.  People,  25  L.  R.  A.  341,  and 
69  L.  R.  A. 


note:  Cora.  v.  Holllster,  25  L.  R.  A.  .'HO:  Love 
V.  People,  32  L.  R.  A.  139;  People  v.  Oilman, 
46  L.  R.  A.  218;  State  v.  Abley,  46  L.  R.  A. 
862 ;  and  People  v.  Mills,  67  L.  R.  A.  131. 
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himself,  acting  for  the  purpose  of  securing 
evidence  of  the  intended  burglary  and  other 
crimes,  the  fact  that  the  owner  did  not  take 
steps  to  prevent  the  burglary,  but  passively 
allowed  it  to  go  on,  is  not  a  consent  to  the 
burglary  that  will  be  a  defense  to  the 
burglar. 

8.  "Wltere  a  detective  apparently  as- 
■iats  in  a  bamrlary  for  tlie  parpoae 
of  aecnrlnff  evidence  of  tbe  aame  and 
other  offenses,  the  acts  of  the  detective  are 
not  to  be  imputed  to  the  criminal,  as  they 
are  not  acting  in  a  common  purpose.  Never- 
theless, if  the  offense  Is  committed  by  the 
person  charged  as  to  every  element  thereof, 
he  may  be  found  guilty,  notwithstanding  the 
complicity  of  the  detective. 

4.  An  inatmction  by  tHe  conrt  that  tbe 
Jary  maNt  not  consider  the  failure  of 
the  defendant  to  become  a  witness  in  his 
own  behalf  in  arriving  at  a  verdict  is  not 
erroneous. 

(March  6,  1905.) 

AlPPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Walsh  County 
convicting  liim  of  burglary.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Messrs,  DePvy  &  DePvy,  for  appellant : 
A   confession   must   not  be   obtained   by 
any    direct    or    implied    promise,    however 
slight. 

3  Am.  &  Eng.  £nc.  Law,  pp.  440,  464; 
14  Century  Dig.  §  1175;  Re  BowerluM, 
4  N.  Y.  City  Hall  Rec.  136;  14  Centurj- 
Dig.  §  1164;  Robinson  v.  People,  159  111. 
115,  42  N.  E.  375;  Walker  v.  State,  7  Tex. 
App.  246,  32  Am.  Rep.  595;  Oallagher  v. 
State  (Tex.  Crim.  App.)  24  S.  W.  288; 
Clayton  v.  State,  31  Tex.  Crim.  Rep.  489, 
21  S.  W.  265;  3  Russell,  Crimes,  9th  Am. 
ed.  385;   3  Am.  &  Eng.  Enc.  Law,  p.  460. 

If  an  alleged  burglary  is  instigated  by 
a  private  detective  with  the  approval  of 
the  proprietor  of  the  place  alleged  to  have 
been  burglarized,  accused  is  not  criminally 
liable. 

People  v.  McCord,  76  Mich.  200,  42  N. 
W.  1106;  Love  v.  People,  160  111.  501,  32 
L.  R.  A.  139,  43  N.  E.  710;  8  Century  Dig. 
col.   1567;   Williams  v.  State,  55  Ga.  394. 

If  the  scheme  was  concocted  by  the  de- 
tective, and  the  particular  building  was 
selected  by  the  detective  with  the  consent  of 
the  proprietor,  and  defendant  was  per- 
suaded by  the  detective  to  assist  in  the 
breaking  and  entry  into  this  particular 
store,  no  burglary  was  committed. 

4  Am.  &  Eng.  Enc.  Law,  p.  686;  1  Bish- 
op, Crim.  Law,  2d  ed.  §9  344,  345;  State 
V.  Douglass,  44  Kan.  618,  26  Pac.  476. 

Currie's  intent  or  belief  was  immaterial. 

Speiden  v.   State,    3   Tex.   App.    156,   30 
Am.  Rep.   126;   Williams  v.  State,  55  Ga. 
391;  State  v.  Adatns,  115  X.  C.  775,  20  S. 
E.  722. 
09  L.  R.  A. 


Morgan,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  was  convicted  of  the  crim<* 
of  burglary  in  the  third  degree,  and  sen- 
tenced to  five  years  in  the  penitentiary. 
His  principal  contention  on  the  appeal  is 
that  the  court  erred  in  refusing  to  give 
certain  requested  instructions  bearing  on 
the  relation  of  the  owner  of  the  building, 
and  of  a  certain  detective,  to  the  commis- 
sion of  the  alleged  crime.  His  claim  is 
that  the  owner  of  the  building  consent- 
ed to  the  burglary,  and  that  defendant  was 
instigated  to  commit  the  burglary  under 
the  undue  influence  of  the  detective  in 
causing  him  to  become  intoxicated. 

The  facts  are  uncontradicted  in  respect 
to  what  transpired  before  the  burglary,  and 
are  as  follows:  About  January,  1904,  sev- 
eral crimes,  including  burglaries,  larcenies, 
and  arson,  were  committed  in  Minto,  Walsh 
county.  North  Dakota,  without  any  suc- 
cess by  the  local  authorities  in  arresting 
the  perpetrators  and  bringing  them  to  trial. 
Thereupon  the  county  authorities  sought 
the  aid  of  one  Walker,  a  detective  from 
St.  Paul.  The  detective  had  an  interview 
with  the  state's  attorney  upon  his  arrival 
in  the  county,  and  secured  from  him  the 
names  of  the  persons  suspected  of  com- 
plicity in  the  past  crimes,  among  them 
being  the  name  of  the  defendant.  The  de- 
tective thereupon  acted  as  a  cook  in  a  res- 
taurant in  Minto.  This  restaurant  waa 
kept  in  connection  with  a  place  kept  by  one 
Gile,  where  intoxicating  liquors  were  un- 
lawfully sold.  The  restaurant  feature  of 
the  establishment  was  a  pretense,  as  a  mat- 
ter of  fact,  and  was  resorted  to  for  the 
purpose  of  giving  to  the  detective  the  ap- 
pearance of  having  employment  at  the 
place.  After  some  days  the  defendant  and 
\\'alker  became  acquainted,  and  soon  be- 
came constant  companions.  They  ate  to- 
gether, slept  together,  drank  to  excess  to- 
gether, and  became  confidential  with  each 
other  and  intimate  in  their  relations.  The 
detective  loaned  the  defendant  small  sums 
of  money  at  one  time,  and  in  conversation 
about  money  matters  the  detective  told 
defendant  that  he  had  $65  coming  from 
Canada.  The  defendant  then  stated  to 
Walker  that  he  knew  where  "we  could  get 
some  money,"  and,  upon  being  asked  where, 
answered,  "in  some  of  these  stores  around 
here."  The  defendant  and  Walker  finally, 
and  after  much  consideration  of  the  time 
and  place  of  a  burglary,  concluded  to  break 
into  a  store.  The  detective  says  in  respect 
to  the  final  conlusion:  "We  arranged  a  deal 
to  break  this  store  open.'*  The  first  sug- 
gestion of  a  burglary,  as  between  the  de- 
fendant  and   Walker,    came   from   the   de- 
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fendant.  Several  stores  were  suggested  by 
the  defendant  as  ones  that  might  be  bur- 
glarized, and  among  them  Zulesdorflfs,  the 
one  that  was  broken  into.  Before  the 
store  to  be  burglarized  was  agreed  upon, 
Walker  secured  a  letter  of  introduction  to 
the  mayor  of  Minto  from  the  state's  attor- 
ney. Walker  presented  the  letter  to  the 
mayor,  and  told  him  of  the  contemplated 
burglary,  and  further  stated:  "I  told  him 
what  I  was  there  for,  and  told  him  about 
the  stores,  this  building  to  be  broken  open, 
and  told  him  that  I  didn't  want  myself 
in  some  place  where  I  might  get  shot,  .  .  . 
and  told  the  doctor,  if  he  knew  any  store- 
keeper in  town  there  that  would  keep  a 
secret,  he  had  better  go  and  notify  him, 
and  afterwards  I  would  see  him."  Dr. 
Evans,  the  mayor,  suggested  that  Zules- 
dorff's  store  be  selected,  and  saw  Zulesdorff 
in  pursuance  of  this  request,  and  Zulesdorff 
sent  Walker  word  that  he  wished  to  see 
him.  Walker  saw  Zulesdorff  thereafter, 
and  testifies  as  to  what  transpired  between 
them  as  follows:  "And  he  said  that  he  had 
seen  Dr.  Evans,  and  he  said  that  things 
would  be  all  right;  and  I  told  him  that 
after  it  was  broken  into  he  was  to  keep 
still  about  it,  and  told  him  what  I  want- 
ed to  know  on  the  outside;  and  I  said,  'By 
doing  that  I  can  get  in  a  little  work, 
and  can  find  out  the  rest  of  these  people;' 
so  that  was  about  all  that  was  said  be- 
tween I  and  Frank  Zulesdorff." 

Later,  he  testified  as  follows  upon  his 
further  cross-examination : 

Q.  And  Zulesdorff  told  you  it  would 
be  all  right? 

A,    Yes,  sir. 

Q,  And  that  he  would  permit  you  to 
use  his  store  in  your  plans,  and  would  keep 
the  matter  a  secret  for  a  sufiicient  length 
of  time  to  enable  you  to  complete  the  job? 

A.    Yes,  sir. 

Zulesdorff  did  nothing  further  in  refer- 
ence to  the  burglary,  except  that  he  marked 
two  $5  bills  that  he  left  in  the  money 
drawer  with  other  money  on  the  Saturday 
night  preceding  the  burglary,  which  was 
committed  on  Sunday  night.  The  doors 
and  safe  and  money  drawers  were  locked, 
and  left  in  the  same  manner  as  usual.  He 
marked  the  bills  so  that  he  could  identify 
them  in  case  they  were  stolen.  On  these 
facts  it  is  claimed  that  Zulesdorff  consented 
to  the  breaking,  and  that  the  defendant  can- 
not, in  consequence  of  such  consent,  be 
rightfully  convicted  of  the  crime  of  bur- 
glary. 

After  the  conversation  between  Zules- 
dorff and  Dr.  Evans  and  Walker,  it  was 
definitely  decided  by  defendant  and  Walk- 
er that  the  Zulesdorff  store  was  the  one  to 
69  L.  R.  A. 


be  burglarized.  Walker  says  that  he  never 
made  any  suggestions  to  the  defendant  as 
to  the  burglary;  that  he  simply  acquiesced 
and  agreed  to  defendant's  plans.  In  ans- 
wer to  a  question  as  to  "why  you  didn't  go 
on  with  your  plans  then,  everything  being  all 
right,"  he  testifies:  "Yes  sir,  right  enough 
if  I  had  wanted  to  work  the  plan  my- 
self, but  I  didn't  want  to  do  that.  I  wanted 
him  to  do  it  himself,  if  he  wanted  to  do  it." 
Walker  and  defendant  agreed  to  break  into 
the  store  Saturday  night,  and  went  to  the 
store  for  that  purpose,  but  something  hap- 
pened after  they  got  to  the  store  causing 
the  breaking  to  be  abandoned  on  defendant's 
request.  He  then  said,  however,  -'We  will 
try  it  to-morrow  night."  On  Sunday  night 
they  again  went  to  the  store,  and  broke  into 
it  by  joint  force.  The  defendant  removed  the 
marked  bills  and  other  money  from  the  mon- 
ey drawer,,  and  a  fur-lined  coat  was  also  tak- 
en from  the  store  by  defendant,  and  they  left 
the  building  together.  After  leavii^  the 
building  the  money,  $16.60,  was  equally  di- 
vided between  them.  The  overcoat  was  hid- 
den in  a  livery  bam  by  the  defendant,  and 
subsequently  found  by  an  oflBcer  and  returned 
to  the  owner.  In  a  few  days  the  de- 
fendant was  arrested  at  the  instance  of 
one  Gile,  and  his  trial  and  conviction  fol- 
lowed. 

Upon  these  facts,  two  questions  are  pre- 
sented for  consideration  which  were  raised 
at  the  trial  by  requests  to  instruct  the  jury, 
and  they  were  also  urged  on  a  motion  for 
a  new  trial:  (1)  Did  the  owner  of  the 
property  consent  to  the  breaking  into  of 
his  building  by  the  defendant?  (2)  Did 
the  fact  of  the  detective  Walker's  partici- 
pation in  the  burglary  entitle  the  defendant 
to  a  reversal  of  the  judgment  of  convic- 
tion? 

Upon  the  first  question,  the  facts  as  nar- 
rated show  that  Zulesdorff  did  nothing  by 
any  act  to  aid  in  the  burglary  of  his  build- 
ing. He  remained  passive  after  being  in- 
formed of  the  intended  burglary.  The  plan 
of  a  burglary  had  been  arranged  before  he 
was  advised  of  the  plan  of  the  detective  to 
join  the  defendant  in  the  proposed  burglary 
as  a  feigned  participant.  Zulesdorff  gave 
the  detective  no  instructions.  He  did  not 
advise  him  as  to  the  manner  of  proceeding, 
nor  do  anything  to  assist  in  the  burglary. 
The  store  was  closed  and  locked  in  the  us- 
ual manner.  When  he  consented  to  remain 
away,  at  the  request  of  the  detective,  for  the 
purpose  of  securing  evidence,  it  was  not  cer- 
tain that  his  store  was  the  one  to  be  bur- 
glarized, nor  when  it  was  to  occur.  The 
Zulesdorff  store  was  selected  as  the  one  to 
be  burglarized  after  the  detective's  inter- 
view with  him.    Under  these  conditions  it 
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cannot  be  said  that  be  consented  to  the  bur- 
glary. Before  the  owner's  consent  will  be 
a  defense  to  a  burglary,  the  owner  must 
participate,  or  in  some  way  aid  or  solicit 
or  encourage  the  burglary.  Mere  knowledge 
that  a  person's  property  is  to  be  burglarized, 
followed  by  nonaction  on  his  part  to  thwart 
it,  is  not  deemed  a  consent  to  it.  His  con- 
sent must  be  manifested  by  some  act  of  as- 
sistance. Mere  passiveness  for  the  purpose 
of  securing  evidence  of  the  burglary  is  not 
such  consent  as  can  be  urged  by  the  bur- 
glar as  a  defense.  The  detective  was  not 
the  agent  of  Zulesdorff  in  the  matter  at  all. 
nor  did  he  have  charge  of  the  building  in 
any  sense,  hence  the  detective's  acts  cannot 
be  said  to  be  those  of  the  owner.  In  Peo- 
ple V.  Hanselman,  76  Cal.  460,  0  Am.  St. 
Bep.  238,  18  Pac.  425,  the  court  said:  "And 
under  the  authorities  we  do  not  think  that 
there  is  such  consent  where  there  is  mere 
passive  submission  on  the  part  of  the  owner 
of  the  goods  taken,  and  no  indication  that  he 
wishes  them  taken,  and  no  knowledge  by  the 
taker  that  [he]  .  .  .  wishes  them  taken, 
and  no  mutual  understanding  between  the 
two,  and  no  active  measures  of  inducement 
employed  for  the  purpose  of  leading  into 
temptation,  and  no  preconcert  whatever  be- 
tween the  thief  and  the  owner."  In  Btate 
V.  Sneff,  22  Neb.  481,  35  N.  W.  219,  the 
court  said:  'The  fact  that  those  in  charge 
of  a  building  hear  of  an  intended  burglary 
to  be  committed  by  breaking  into  the  build- 
ing, do  not  prevent  it,  but  put  a  force  in  the 
building  to  capture  the  burglar,  and  he  is 
so  captured,  does  not  affect  the  guilt  of 
any  burglar."  In  a  similar  case  to  this,  in 
State  v.  Janaen,  22  Kan,  498,  in  speaking 
of  the  conduct  of  the  owner  of  the  building 
the  court  said:  "His  willingness  to  assist 
in  and  facilitate  the  detection  and  arrest  of 
a  criminal  was  no  consent  to  the  commission 
of  the  crime."  In  McAdams  v.  State,  8  Lea, 
456,  the  court  said:  "A  man  may  direct 
his  servant  or  a  third  person  to  appear  to 
encourage  the  design  of  a  thief  and  lead  him 
on  until  the  offense  is  complete,  so  long  as 
he  does  not  induce  the  original  intent,  but 
only  provides  for  its  discovery  after  it 
has  been  formed."  See  also  Thompson  v. 
State,  18  Ind.  386,  81  Am.  Dec.  364;  Clark, 
Crim.  Law,  p.  11;  Varner  v.  State,  72  Ga. 
745 ;  State  v.  Stickney,  53  Kan.  308,  42  Am. 
St.  Bep.  284,  36  Pac.  714;  State  v.  Adams, 
115  N.  C.  775,  20  S.  E.  722;  6  Cyc.  Law  & 
Proc.  p.  182,  and  cases  cited. 

Upon  the  second  question,  the  state's  evi- 
dence shows  that  the  detective  did  not  in- 
stigate the  commission  of  the  offense.  The 
suggestion  of  committing  the  crime,  and  the 
active  planning  of  it,  is  shown  to  have  come 
from  the  defendant.  The  detective  fell  in 
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and  agreed  with  the  defendant's  plan.  It 
is  true  the  detective  deceived  the  defendant 
as  to  the  purpose  of  his  complicity  in  the 
crime.  He  assisted  by  his  acts,  but  with  a 
hidden  purpose.  Without  commending  this 
practice,  or-  commenting  upon  it  as  danger- 
ous and  generally  of  doubtful  propriety,  we 
will  say  that,  if  the  defendant  is  shown  to 
have  committed  the  crime  in  its  complete- 
ness, the  feigned  complicity  of  a  detective 
in  the  crime  should  not  be  &  shield  to  the 
defendant.  The  authorities  almost  unani- 
mously hold  that  a  detective  may  aid  in  the 
commission  of  the  offense  in  conjunction 
with  a  criminal,  and  that  the  fact  will  not 
exonerate  the  guilty  party.  Mere  deception 
by  the  detective  will  not  shield  the  defend- 
ant, if  the  offense  be  committed  by  him  free 
from  the  influence  or  instigation  of  the  de- 
tective. The  detective  must  not  prompt  or 
urge  or  lead  in  the  commission  of  the  offense. 
The  defendant  must  act  freely  of  his  own 
motion,  and,  if  he  so  acts,  the  fact  that  the 
detective  was  not  an  accomplice  in  fact  will 
not  accrue  to  his  benefit.  The  defendant  is 
not  to  be  charged  with  what  was  done  by 
the  detective,  as  the  two  are  not  acting  to- 
gether for  a  common  purpose.  As  was  said 
by  the  court  in  State  v.  Jansen,  22  Kan.  498 : 
"The  act  of  a  detective  may,  perhaps,  not  be 
imputable  to  the  defendant,  as  there  is  a 
want  of  a  community  of  motive.  .  •  . 
But  where  each  of  the  overt  acts  going  to 
make  up  the  crime  charged  is  personally 
done  by  the  defendant,  and  with  criminal 
intent,  his  guilt  is  complete,  no  matter  what 
motives  may  prompt  or  what  acts  be  done 
by  the  party  who  is  with  and  apparently  as- 
sisting him."  The  cases  cited  above  are  all 
to  the  effect  that  the  assistance  of  a  detect- 
Ive  in  a  burglary  is  no  defense  to  a  person 
who  himself  docs  every  act  essential  to  con- 
stitute the  burglary. 

The  defendant  did  not  testify  at  the  trial, 
hence  the  facts  as  to  what  transpired  be- 
tween him  and  Walker  at  and  before  the 
burglary  are  all  to  be  gathered  from  Walk- 
er's testimony.  From  this  testimony,  care- 
fully scrutinized,  there  is  no  support,  even 
by  inference  from  the  facts  stated,  for  the 
contention  that  Walker  instigated  the  crime, 
hence  the  proposed  requests  on  the  question 
of  the  instigation  of  the  crime  by  him  were 
properly  refused  as  not  applicable  to  the  case 
under  any  theory  or  hypothesis  to  be  drawn 
therefrom.  Tlie  court  gave  the  jury  correct 
instructions  on  the  question  of  consent. 
They  were  told  that  mere  knowledge  by  the 
owner  that  the  building  was  to  be  bur- 
glarized, without  taking  steps  to  prevent  the 
same,  would  not  be  a  consent  to  the  commis- 
sion   of    the    offense.     They   were    also  in- 
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structed  that,  if  the  building  was  burglarized 
by  the  "procurement  and  consent"  of  the 
owner,  the  defendant  would  not  be  guilty. 
The  jury  were  properly  instructed  on  the 
effect  of  the  intoxication  of  the  defendant. 
Under  such  instructions  the  jury  should 
have  acquitted  the  defendant  if  the  facts 
warranted  a  finding  of  intoxication  as  de- 
fined in  the  instructions.  The  evidence,  in 
our  judgment,  would  not  warrant  a  finding 
that  he  was  intoxicated  at  all  when  the 
crime  was  committed. 

Complaint  is  made  on  the  ruling  of  the 
court  in  admitting  admissions  in  the  nature 
of  a  confession  made  by  the  defendant  in 
the  presence  of  the  state's  attorney  and  oth- 
ers soon  after  the  offense  was  committed. 
The  ground  of  complaint  is  that  such  con- 
fession was  made  under  the  inducement  of 
a  promise  made  by  the  detective.  The  de- 
tective told  the  defendant  while  in  jail  after 
his  arrest  that  "in  order  to  help  himself 
out"  he  had  better  tell  who  the  parties  were 
that  were  implicated  in  the  crimes  that  had 
previously  been  committed  in  Minto.  There 
was  nothing  said  by  him  at  this  time  as  to 
the  commission  of  the  offense  for  which  he 
was  tried  and  what  was  there  said  by  de- 
fendant was  not  admitted  in  evidence.  In 
the  conversation  or  presence  of  the  state's 
attorney,  the  defendant  admitted  having  as- 
sisted in  burglarizing  the  Zulesdorff  store. 
At  this  time  defendant  knew  that  Walker 
was  a  detective.  But  there  was  no  promise 
made,  and  there  is  no  ground  for  any  claim 
that  the  admission  was  not  voluntarily 
made,  and  without  any  suggestion  even  of 
any  benefit  to  be  gained  by  him  by  such  ad- 
mission. The  admission  was  admissible. 
Willett  V.  People,  27  Hun.  469. 

The  court  read  to  the  jury  the  section  of 
the  Code  relating  to  persons  on  trial  for 
offenses  not  becoming  witnesses  for  them- 
selves, and  the  effect  thereof,  and  that  tne 
jury  shoidd  not  consider  that  fact  in  making 
up  their  verdict.  We  have  recently  held 
that  giving  such  instruction  is  not  error. 
8tate  V.  Wimewaki,  13  N.  D.  — ,  102  N. 
W.  883. 

Exceptions  were  saved  to  the  introduction 
and  to  the  exclusion  of  certain  evidence. 
We  have  carefully  considered  these  excep- 
tions, and  find  them  without  merit.  One 
of  these  exceptions  relates  to  excluded  evi- 
dence of  the  defendant's  condition  as  to  so- 
briety when  he  was  arrested  two  days  after 
the  burglary.  Anotlier  relates  to  the  own- 
ership of  the  livery  barn  where  the  overcoat 
was  hidden,  and  that  the  owner  was  defend- 
ant's father.  Other  assignments  of  error 
in  refusing  requests  have  been  carefully  con- 
sidered, and  found  not  prejudicial  error,  but 
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properly  refused.  The  evidence  amply  sus- 
tains the  verdict,  and  the  trial  was  without 
prejudicial  error. 

The  judgment  is  affirmed. 

All  concur. 


Thomas    BEARE,    Respt, 

V, 

J.  A.  WRIGHT  et  al.,  Impleaded,  etc.,  Appta. 


( N.  D. 


.) 


*1.  In  an  action  to  recover  damages 
for  false  and  frandnlent  representa- 
tlonii,  by  which  the  plaintiff  had  been  in- 
duced to  exchange  real  property  for  stock  In 
a  corporation,  and  had  afflrmed  the  contract 
after  discovering  the  deceit,  the  measure  of 
plaintiff's  recovery,  In  the  absence  of  a  claim 
for  special  or  exemplary  damages,  is  the 
difference  In  value  between  what  was  re- 
ceived or  parted  with,  as  the  case  may  be, 
and  what  would  have  been  received  or  part- 
ed with,  had  the  representations  been  true. 

2.  Misrepresentation  of  the  price  paid 
for  property  by  the  vendor  or  others 
does  Dot  coiistitute  actionable  deceit,  In  the 
absence  of  fiduciary  relations  between  the  par- 
ties, or  other  facts  or  circumstances  giving 
rise  to  an  express  or  Implied  agreement  that 
the  price  paid  should  determine  the  price  In 
the  contract 

3.  IVhere  the  facts  fonnd  In  a  special 
verdict  are  Insnfllclent  to  support  the 
judgment  for  plaintiff,  by  reason  of  the  ab- 
sence of  findings  on  matters  in  dispute  essen- 
tial to  the  complete  determination  of  the 
Issues,  a  new  trial  must  be  granted. 

(January  0,  1005.) 

APPEAL  by  defendants  Wright  and  Bates 
from  a  judgment  of  the  District  Court 
for  Grand  Forks  County  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
alleged  deceit  in  the  exchange  of  property. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Tracy  R.  Bangs,  for  appellants: 

Where  one  is  deceived  and  defrauded  he 
can  recover  as  damages  the  difference  be- 
tween  the  value  of  what  he  would  have  ob- 
tained had  the  statement  been  true  and  the 
value  of  what  he  actually  received. 

Fargo  0a>8  &  Coke  Go.  v.  Fargo  Oas  rf 
Electric  Co.  4  N.  D.  219,  37  L.  R.  A.  693, 
59  N.  W.  1066. 

^Headnotes  by  Engebud,  J. 

Note. — As  to  measure  of  damages  for  fraudu- 
lent misrepresentations  of  seller  where  contract 
Is  not  rescinded*  see  also,  in  this  series,  Rocke- 
feller V.  Merritt,  35  L.  U.  A.  633 ;  B'argo  Gas- 
light &  Colte  Co.  V.  Fargo  Gas  &  Electric  Co. 
37  L.  K.  A.  593 ;  and  Gustafson  v.  Rustemeyer, 
39  L.   R.  A.  644. 
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Messrs.  F.  B.  Feetham  and  Scott  Rez 

for  respondent. 

EnKenid,  J.^  delivered  the  opinion 
of   the   court: 

This  is  an  appeal  from  a  judgment  for 
plaintiff  in  an  action  to  recover  damages 
for  alleged  deceit  in  the  exchange  of  proper- 
ty. The  case  was  submitted  to  the  jury 
for  a  special  verdict,  upon  which  judgment 
was  ordered  and  entered  against  these  ap- 
pellants. A  motion  for  new  trial  was  made, 
based  in  part  upon  a  statement  of  the  case 
specifying  as  grounds  for  a  new  trial  nu- 
merous errors  of  law,  and  the  insufficiency 
of  the  evidence  to  justify  some  of  the  find- 
ings of  the  jury,  and  the  insufficiency  of  the 
verdict  to  support  the  judgment.  The  mo- 
tion for  a  new  trial  was  denied.  This  ap- 
peal is  from  the  judgment. 

The  appellants  contend  that  the  facts 
found  by  the  jury  are  insufficient  to  sustain 
the  judgment,  and  we  think  the  point  is 
well  taken.  The  facts  upon  which  plaintiff 
must  base  his  right  to  recover  are  those  es- 
tablished by  the  admissions  in  the  pleadings 
and  by  the  special  verdict.  So  far  as  ma- 
terial on  this  appeal,  the  pleadings  disclose 
substantially  the  following  facts:  On  or 
about  December  28,  1901,  respondent  pur- 
chased and  received  from  the  appellants  750 
shares  of  stock  in  a  coal-mining  corporatiou 
in  which  the  appellants  were  stockholders. 
The  par  value  of  the  stock  was  $100  per 
share,  but  it  was  sold  to  the  respondent 
at  a  valuation  of  $20  per  share,  or  $15,000 ; 
and  in  exchange  for  said  stock  he  sold  and 
conveyed  to  the  appellants  a  lot  and  busi- 
ness block  owned  by  him,  worth,  exclusive 
of  encumbrances,  $15,000.  The  respondent 
did  not  avail  himself  of  the  right  to  re- 
scind the  transaction  when  he  discovered 
the  alleged  fraud  on  the  part  of  appellant. 
He  retains  the  stock,  and  has  affirmed  the 
contract.  He  seeks  to  recover  compensa- 
tion for  the  loss  which  he  avers  he  has 
suffered  by  reason  of  the  falsity  of  the  rep- 
resentations  of   the    appellants. 

All  that  the  jury  found  touching  misrep- 
resentation by  these  appellants  appears  in 
the  following  questions  and  answers  of  the 
special  verdict:  "Question  5.  Did  the  de- 
fendant Wright  represent  to  plaintiff,  with 
intent  to  induce  him  to  purchase  said  stock, 
that  defendants  Pringle  and  Bates,  or  ei- 
ther of  them,  had  purchased  stock  of  said 
corporation  at  the  price  of  $20  per  share, 
for  which  they  had  paid  the  sum  of  $20,000  ? 
Answer.  Yes."  In  answer  to  question  6 
the  jury  found  that  Bates  made  the  same 
representation  set  forth  in  question  5. 
"Question  9.  Did  the  defendant  Wright 
represent  to  plaintiff,  with  intent  to  in- 
duce him  to  purchase  such  stock  of  said 
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corporation,  that  said  corporation  then  had 
in  its  treasury  a  large  amount  of  money 
available  for  the  development  of  the  mine 
of  said  corporation?  Answer.  Yes."  In 
response  to  question  10  the  jury  found  that 
Bates  did  not  make  the  representation  em- 
bodied in  question  9.  In  response  to  other 
questions  the  jury  found  that  the  repre- 
sentations found  to  have  been  made  were 
known  by  the  persons  making  them  to  be 
false,  and  that  plaintiff  relied  thereon,  and 
was  induced  thereby  to  purchase  the  stodc. 

The  only  finding  as  to  damage  was  the 
following:  "What  detriment  did  the  plain- 
tiff suffer  by  reason  of  purchasing  such 
stock?  Answer.  $9,995.76."  The  form  of 
this  question  indicates  the  erroneous  theory 
upon  which  the  case  was  submitted  to  the 
jury.  Bearing  in  mind  that  the  plaintiff 
had  voluntarily  affirmed  the  trade  after 
knowledge  of  the  alleged  deceit,  it  will  be 
seen  that  the  jury  were  asked  to  award  the 
plaintiff  compensation,  not  solely  for  the 
deceit,  but  also  for  the  plaintiff's  own  folly 
in  adhering  to  a  bad  bargain.  The  jury 
were  instructed  that  the  measure  of  dam- 
ages was  the  difference  between  the  actual 
value  of  the  stock  purchased  and  the  value 
of  the  property  given  in  exchange.  It  was 
undisputed  that  the  real  property  traded  for 
the  stock  was  worth  $15,000.  The  method 
by  which  the  jury  were  instructed  to  arrive 
at  the  answer  to  the  question  as  to  damages 
is  shown  by  the  following  instruction :  "The 
proof  shows  that  at  this  time  [December 
28,  1901]  there  were  9,100  shares  of  the 
capital  stock  of  this  corporation  outstanding, 
and  each  of  such  shares  was  therefore  worth 
and  of  the  value  of  the  1-9100  part  of  the 
entire  assets  of  the  corporation.  Having, 
then,  first  determined  the  actual  market 
value  of  the  entire  assets  and  business  of 
said  company  at  the  time,  you  will  divide 
such  value  by  9,100,  the  number  of  shares 
of  stock  then  outstanding.  This  will  give 
the  actual  value  of  each  of  such  shares  of 
stock  at  that  time.  Plaintiff  purchased 
750  shares  of  such  stock,  at  the  price  of  $20 
per  share.  If  you  find  that  said  stock  at 
said  time  was  worth  less  than  $20  per  share, 
then  the  difference  between  what  you  find 
to  be  the  actual  value  of  each  share  and  $20 
will  be  the  damage  that  plaintiff  sustained 
on  each  share,  and  750  times  this  will  be 
the  total  sum  at  which  you  will  assess 
plaintiff's  damages  in  answer  to  the  above 
question."  These  instructions  were  except- 
ed to  by  the  defendants,  and  are  assigned 
as  error. 

The  business  of  this  corporation  was  in 
an  undeveloped  state.  It  owned  a  large 
quantity  of  land  in  the  lignite  coal  belt,  and 
that  land  was  the  principal  part  of  its  tan- 
gible assets.     It  was  unknown  as  yet  wheth- 
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er  the  enterprise  would  be  a  profitable  one 
or  not.  In  other  words,  it  was  a  purely 
speculative  venture.  It  was  undisputed 
that  the  plaintiff  knew  it  to  be  such  when 
he  bought  the  stock,  and  that  one  of  the 
principal  inducements  for  him  to  buy  the 
stock  was  the  hope  of  great  and  sudden 
wealth,  which  the  investment  promised  to 
yield  if  the  enterprise  should  prove  to  be 
a  profitable  speculation.  It  appears  from 
the  record  of  the  evidence  admitted  and 
excluded,  and  the  instructions  of  the  court, 
that  in  determining  the  value  of  the  stock 
the  jury  were  permitted  to  take  into  consid- 
eration only  the  actual  net  value  of  the  tan- 
gible assets  of  the  corporation.  It  is  ap- 
parent that,  if  the  respondent's  theory  of 
this  case  shall  prevail,  the  result  will  be 
that  respondent  will  have  all  the  advan- 
tages of  the  speculative  features  of  the 
enterprise,  without  assuming  all  the  risk  of 
such  a  speculation.  His  position  is  pre- 
cisely the  same  as  if  he  were  to  claim  a 
right  to  share  in  the  distribution  of  prizes 
at  a  lottery  without  paying  for  the  chance. 
It  is  no  answer  to  this  proposition  to  say 
that  respondent  would  not  have  engaged  in 
the  enterprise  if  he  had  not  been  deceived 
by  the  appellants.  The  unanswerable  ob- 
jection to  that  argument  is  that  respondent 
voluntarily  chose  to  adhere  to  the  bargain, 
and  retain  all  the  benefits  and  advantages 
of  the  speculation,  after  he  knew  he  had 
been  deceived.  He  thereby  forever  estopped 
himself  to  claim  any  compensation  for 
loss  resulting  from  the  making  of  the  trade. 
It  was  an  affirmance  of  the  contract. 
Whether  the  bargain  was  good  or  bad,  he 
must  abide  by  it  and  take  the  consequences 
of  his  speculation.  He  cannot  affirm  the 
contract  to  the  extent  of  the  actual,  present 
value  of  the  tangible  property  received,  and 
repudiate  the  speculative  feature  of  it.  Up- 
on the  discovery  of  the  deceit  he  had  his 
election  to  rescind  or  affirm,  but  he  could 
not  rescind  in  part  and  affirm  the  remain- 
der. An  affirmance  in  part  validated  the 
entire  contract.  Rev.  Codes  1899,  §  3934; 
Orannis  v.  Hooker,  31  Wis.  474.  Having 
thus  validated  the  contract,  the  only  rem- 
edy left  to  the  respondent  was  to  seek  com- 
pensation in  damages  for  the  loss  resulting 
from  the  falsity  of  the  representations  up- 
on the  faith  of  which  he  made  the  trade. 
The  rule  by  which  such  damages  are  to  be 
measured,  where  no  special  or  exemplary 
damages  are  claimed,  was  announced  by  this 
court  in  Fargo  Oas  &  Coke  Co,  v.  Fargo 
Gas  d  Electric  Co.  4  N.  D.  219,  37  L.  R.  A. 
593,  59  N.  W.  1066,  to  be  the  difference  be- 
tween what  the  property  received  would 
have  been  worth  if  as  represented,  and  what 
it  was  actually  worth  at  the  time  of  the  sale. 
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In  other  words,  the  measure  of  damages  for 
deceit-  where  the  contract  is  affirmed  is  pre- 
cisely the  same  as  for  a  breach  of  warranty 
in  a  contract  of  sale.  Respondent  argues  that 
the  rule  adopted  and  applied  in  that  case  is 
not  a  universal  rule  of  general  application, 
but  is  applicable  only  where  the  circum- 
stances are  like  those  in  that  case.  Counsel 
cites  §  4997,  Rev.  Codes:  "For  the  breach  ef 
an  obligation  not  arising  from  contract,  the 
measure  oi  damages,  except  when  otherwise 
expressly  provided  by  this  Code,  is  the 
amount  which  will  compensate  for  all  the 
detriment  proximately  caused  thereby, 
whether  it  could  have  been  anticipated  or 
not."  And  §  3941,  Rev.  Codes  1899:  *^One 
who  wilfully  deceives  another  with  intent  to 
induce  him  to  alter  his  position  to  his  injury 
or  risk  is  liable  for  any  damage  which  he 
thereby  suffers."  He  further  cites  §  3942, 
Rev.  Codes  1899,  defining  actionable  deceit, 
and  §  3848,  Rev.  Codes  1899,  defining  actual 
fraud,  and  calls  attention  to  the  fact  that 
actionable  deceit  and  actual  fraud  are  de- 
fined by  the  statute  in  the  same  language. 
From  these  provisions  of  the  Code  the  con- 
clusion is  deduced  that  in  all  cases  of  ac- 
tual fraud  the  defrauded  party  can  waive 
rescission  and  recover  damages,  and  that 
such  damages  are  to  be  measured  by  the  dif- 
ference in  value  between  what  he  received 
and  what  he  parted  with,  regardless  of  the 
nature  of  the  false  representations.  Ac- 
cording to  respondent's  theory,  it  matters 
not  whether  the  representations  were  such 
as  to  affect  the  value  of  the  subject-matter 
of  the  contract,  or  not.  If  they  come  with- 
in the  general  definition  of  actual  fraud, 
and  the  contract  was  induced  thereby,  the 
victim  of  the  deceit  can  recover  damages 
measured  by  the  rule  he  has  stated. 

The  provisions  of  the  Civil  Code  cited  by 
counsel  are  merely  declaratory  of  well-estab- 
lished common-law  principles.  Deceit  is  ac- 
tual fraud,  and  where  the  apparent  consent 
of  one  party  to  a  contract  has  been  induced 
by  the  actual  fraud  of  the  other  the  contract 
is  voidable.  It  is  voidable  not  because  of 
any  supposed  pecuniary  damage  done  to  the 
defrauded  party,  but  because  the  consent  of 
the  latter  was  not  free.  Rev.  Codes  1899, 
§§  3836,  3841-3844.  And  fraud,  actual  or 
constructive,  renders  a  contract  voidable  for 
the  same  reason  that  mistake,  undue  influ- 
ence, duress,  etc.,  have  the  same  effect.  Sec- 
tions 3941,  3942,  Rev.  Codes  1899,  merely  de- 
clare that  actual  fraud  is  a  tort  for  which 
the  guilty  party  is  liable  to  the  injured  party 
if  any  damage  has  been  suffered  by  the  lat- 
ter. In  other  words,  actual  fraud,  with  dam- 
age, is  a  good  cause  of  action,  and  constitutes 
ac^tionable  deceit.  These  statutory  declara- 
tions of  general  principles  throw  no  liglit 
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on  the  precise  question  in  this  case.  It  is 
conceded  that  a  person  guilty  of  deceit  is 
liable  for  all  damages  proximately  result- 
ing from  the  wrong.  The  question  to  be  de- 
termined is,  What  loss,  if  any,  has  the  plain- 
tiff suffered  as  the  proximate  result  of  the 
false  representations?  Respondent  asserts 
that  he  was  inveigled  into  the  speculation  by 
the  deceit  of  the  appellants,  and  therefore 
the  false  representations  are  the  proximate 
cause  of  the  loss  he  has  suffered.  The  ar- 
gument is  more  plausible  than  sound. 
While  it  is  true  that  he  was  inveigled  into 
the  speculation  under  a  false  impression  of 
the  facts,  it  is  also  conceded  that  he  volun- 
tarily elected  to  retain  his  interest  in  the  en- 
terprise after  he  was  aware  of  the  defen- 
dants' misrepresentations,  and  notwith- 
standing that  he  could  have  escaped  all 
the  consequences  of  a  bad  speculation  by 
withdrawing  from  it  by  rescission.  It  is 
therefore  clear  that  that  part  of  the  loss 
which  would  have  resulted  from  the  making 
of  such  a  trade  on  the  same  terms  without 
deceit  is  due  to  plaintiff's  own  folly,  and 
is  not  properly  chargeable  to  the  false  rep- 
resentation. 

An  instructive  case  on  this  subject  is 
that  of  Page  v.  Parker,  43  N.  H.  363,  80  Am. 
Dec.  172.  The  plaintiff  had  been  induced  by 
false  representations  to  purchase  an  inter- 
est in  a  marble  quarry,  and  pay  therefor  a 
sum  much  greater  than  its  actual  value. 
The  defendants  had  made  many  representa- 
tions. Some  were  false,  some  true,  and 
others  immaterial.  The  plaintiff  sued  to  re- 
cover damages  for  deceit.  The  court  held 
that  the  measure  of  damages  in  such  cases 
is  the  difference  between  the  value  of  the 
property  as  it  actually  was«  and  its  value 
as  it  would  have  been  if  it  were  such  as  it 
was  represented  to  be  in  those  particulars 
in  relation  to  tohich  the  false  and  fraudu- 
lent representations  were  made.  The  quali- 
fying clause  which  we  have  italicized  was 
said  to  be  advisable  in  order  to  make  it 
clear  to  the  jury  that  the  damages  must  be 
confined  to  such  items  of  loss  as  were  proxi- 
mately caused  by  the  representations  which 
were  false  and  material.  To  illustrate:  If 
there  were  ten  material  representations, 
and  only  one  was  false,  the  plaintiff  was  en- 
titled to  compensation  only  to  the  extent 
that  the  value  of  the  quarry  was  diminished 
by  the  nonexistence  of  the  one  fact  which 
was  falsely  represented  to  exist.  In  Van 
Epps  v.  Harrisony  5  Hill,  63,  40  Am.  Dec. 
314,  a  good  illustration  of  the  same  proposi- 
tion appears.  The  defendant  had  given  his 
bond  for  an  interest  in  certain  land,  which 
was  supposed  to  be  very  valuable  as  a  town 
site.  The  price  paid  for  the  land  was  far  in 
excess  of  its  real  value,  having  been  based  up- 
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on  "boom"  prices  of  land  then  prevailing. 
The  defendant,  among  other  things,  claimed 
that  the  plaintiff  had  been  guilty  of  deceit 
in  the  sale  by  falsely  representing  that  the 
land  was  even,  level,  and  suitable  for  buiU*- 
ing  purposes,  and  required  no  grading.  Jus- 
tice  Bronson,  in  stating  the  measure  of  dam- 
ages to  be  applied  in  that  case,  used  this  lan- 
guage: "As  the  land,  whether  the  repre- 
sentations were  true  or  false,  was  in  reality 
worth  only  a  small  part  of  the  price  which 
the  defendant  agreed  to  pay,  there  may  be 
some  difficulty  in  answering  the  question. 
.  .  .  We  must  not  go  back  to  the  date 
of  the  contract  for  the  price,  and  then  come 
down  to  the  present  day  for  the  actual  val- 
ue of  the  land,  and  charge  the  plaintiff  with 
the  difference.  The  defendant  must  bear  the 
consequences  of  the  prevailing  delusion 
about  prices  and  new  towns  under  which 
the  purchase  was  made.  On  the  other  hand, 
the  plaintiff  cannot  say  that  his  fraud  has 
worked  no  injury,  because  everybody  has 
now  found  out  that  the  land  never  was 
worth  anything  for  the  purpose  of  building 
a  town  upon  it.  .  .  .  The  cause  must,  as 
far  as  practicable,  be  tried  just  as  it  would 
have  been  tried  the  day  after  the  contract 
was  made,  if  the  question  had  arisen  at  that 
time.  The  jury  must  assume,  what  the 
parties  then  believed,  that  the  land  was  val- 
uable as  the  site  for  a  town,  and  then  in- 
quire how  much  less  the  land  was  worth  for 
building  purposes,  taking  the  surface  as  it 
actually  existed,  than  it  would  have  been 
worth  for  those  purposes  had  the  plaintiff'^ 
representation  concerning  the  surface  been 
true."  We  believe  these  cases  are  sound 
and  in  accord  with  the  overwhelming  weight 
of  authority.  They  illustrate  the  applica- 
tion of  the  rule  announced  by  this  court 
in  Fargo  Qas  &  Coke  Co,  v.  Fargo  Gas  d 
Electric  Co,  4  N.  D.  219,  37  L.  R.  A.  593,  59 
N,  W.  1066,  in  cases  where  the  circum- 
stances were  analogous  to  those  presented 
by  the  case  at  bar.  We  can  conceive  of  no 
reason  why  the  circumstances  of  this  case 
should  call  for  the  application  of  different 
principles  in  determining  the  rights  and  lia- 
bilities of  the  parties  than  are  applied  in 
other  cases  of  deceit.  There  are  cases 
which  seem  to  make  such  a  distinction. 
Amongst  them  may  be  mentioned  Crater  v. 
Binningcr,  33  N.  J.  L.  513,  97  Am.  Dec.  737 ; 
Smith  V.  Bolles,  132  U.  S.  125,  33  L.  ed. 
279,  10  Sup.  Ct.  Rep.  39;  Sigafus  v.  Porter, 
179  U.  S.  116,  46  L.  ed.  113,  21  Sup.  Ct.  Rep. 
M '.Reynolds  v.  Franklin,  44  Minn.  30,  20 
Am.  St.  Rep.  540,  46  N.  W.  139;  Eigh  v. 
Berret,  148  Pa.  261,  23  Atl.  1004.  These 
cases  seem  to  hold  that  in  such  cases  as 
this  the  measure  of  damages  is  that  adopt- 
ed by  the  trial  court, — the  difference  in  val- 
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ue  between  what  is  parted  with  and  what  is 
received.  These  cases  seem  to  proceed  upon 
the  theory  advocated  by  the  respondent  in 
this  case, — that  the  entire  loss  resulting 
from  a  contract  induced  by  false  representa- 
tion is  proximately  caused  by  the  deceit,  be- 
cause the  contract  would  not  have  been 
made  if  deceit  had  not  been  practised.  For 
the  reasons  hereinbefore  stated,  that  theory 
is,  in  our  opinion,  erroneous.  The  first 
case  in  this  country  which  we  can  find  in 
which  such  a  theory  is  advanced  is  that  of 
Crater  v.  Binninger,  33  N.  J.  L.  513,  97  Am. 
Dec  737,  where  Chief  Justice  Beasley  confi- 
dently asserts  that  the  rule  is  well  estab- 
lished. The  chancellor,  however,  wrote  a 
separate  opinion  in  that  case,  from  which  it 
appears  that  he  differed  from  the  chief  jus- 
tice as  to  the  ordinary  rule  of  damages  in 
cases  of  deceit.  The  chancellor  proceeds  to 
show  that  the  ordinary  measure  of  compen- 
sation for  deceit  is  the  same  as  for  breach 
of  warranty,  but  concludes  his  opinion  with 
the  following  remarkable  proposition:  ''In 
this  ease  Crater  was  willing  to  go  in  with 
Binninger  at  the  cost  price.  Had  Binninger 
told  him  truly  that  the  cost  price  was 
$18,000,  he  would,  no  doubt,  have  been  will- 
ing to  go  in  at  that  price,  and  would  have 
paid  at  that  rate,  and,  if  any  subsequent 
loss  was  sustained,  would  have  had  no 
claim  against  Binninger;  and  the  true 
measure  of  damages  appears  to  me  to  bo 
the  excess  which  he  was  induced  to  pay  by 
the  false  and  fraudulent  representation  of 
Binninger.  If  that  was  the  difference  be- 
tween $18,000  and  $28,000,  the  one  eighth 
would  be  $1,250,  which,  with  the  interest, 
would  be  the  real  damage.  And  the  plain- 
tiff below  would  be  entitled  to  recover  these 
damages,  although  he  had  made  double  the 
amount  out  of  the  enterprise  as  clear  profit. 
If,  however,  the  jury  would  believe  that 
Crater,  if  he  had  been  told  the  real  price, 
would  not  have  entered  into  the  transaction 
at  that  price,  but  would  have  taken  a  share 
in  the  lands  only  at  the  higher  price,  then 
his  embarking  in  the  transaction  at  all  was 
the  result  of  the  fraud  of  Binninger,  and 
the  rule  of  the  judge  at  the  trial  was  the 
correct  one;  but  it  should  have  been  so  stat- 
ed to  the  jury."  If  we  understand  the 
chancellor's  language  correctly,  it  was  his 
opinion  that  in  such  a  case  the  jury  should 
be  left  to  speculate  as  to  the  probable  course 
of  conduct  which  the  injured  party  would 
or  would  not  have  pursued  under  one  or 
the  other  supposed  state  of  facts,  and  the 
measure  of  compensation  would  depend  up- 
on what  the  jury  conjectured  the  plaintiff 
would  have  done  if  he  had  known  the  truth. 
As  both  opinions  were  for  reversal  of  the 
trial  court,  it  is  impossible  to  tell  which  of 
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the  two  opinions  received  the  sanction  of 
the  majority  of  the  court.  In  Smith  v. 
Bollea,  132  U.  S.  125,  33  L.  ed.  279,  10  Sup. 
Ct.  Rep.  39,  the  opinion  of  Chief  Justice 
Beasley  in  Crater  y.  Binninger  is  cited  as 
authority.  As  an  additional  reason  for 
adopting  that  rule.  Chief  Justice  Fuller  said 
that  the  defendant  should  not  be  held  liable 
for  "the  expect-ed  fruits  of  an  unrealized  spec- 
ulation." If  it  were  true  that  the  other 
rule  imposed  such  liability,  it  is  obvious 
that  the  argument  of  the  chief  justice  would 
be  fatal  to  the  universal  rule  prevailing  in 
case  of  breach  of  warranty.  In  cases  of  de- 
ceit or  for  breach  of  warranty,  as  well  as 
in  all  other  actions  in  tort  or  on  contract 
for  the  recovery  of  damages,  conjecture  or 
speculation  as  a  basis  for  estimating  dam- 
ages are  excluded,  for  reasons  familiar  to 
the  profession;  and  consequently  the  pre- 
vailing rule  in  breach  of  warranty  and  de- 
ceit does  not  in  fact  give  the  injured  party 
"the  expected  fruits  of  an  unrealized  specu- 
lation." The  decision  in  Smith  v.  Bolles 
was  followed  and  approved  in  Sigafus  v. 
Porter,  179  U.  S.  116,  45  L.  ed.  113,  21 
Sup.  Ct.  Rep.  34.  The  same  doctrine  seems 
to  have  been  given  root  in  England  by  the 
case  of  Peek  v.  Derry,  L.  R.  37  Ch.  Div.  541, 
decided  in  1887.  That  case  was  reversed  by 
the  House  of  Lords  ( L.  R.  14  App.  Cas.  357 ) 
on  the  ground  that  the  facts  did  not  con- 
stitute actionable  deceit,  and  hence  there 
was  no  occasion  to  express  any  opinion  as 
to  the  propriety  of  the  measure  of  dam- 
ages adopted  in  the  lower  court.  The  Amer- 
ican cases  which  have  adopted  the  rule  ad- 
vocated by  Chief  Justice  Beasley  in  Crater 
V.  Binninger,  33  N.  J.  L.  513,  97  Am.  Dec. 
737,  seem  to  have  been  based  upon  the  au- 
thority of  Crater  v.  Binninger,  Smith  v. 
Bolles,  132  U.  S.  125,  33  L.  ed.  279,  10  Sup. 
Ct.  Rep.  39,  and  Peek  v.  Derry,  L.  R.  37 
Ch.  Div.  541.  The  weight  of  authority  as 
well  as  the  better  reason  is  against  the  rule 
supported  by  these  cases.  See  cases  cited  in 
Fargo  Gas  d  Coke  Co,  v.  Fargo  Oas  d  Eleo- 
trio  Co,  4  N.  D.  219,  37  L.  R.  A.  593,  59  N. 
W.  1006;  4  Sutherland,  Damages,  3d  ed.  p. 
3401,  note  1. 

It  is  plain  to  be  seen  that  the  rule  advo- 
cated in  the  cases  mentioned  in  some  in- 
stances deprives  the  plaintiff  of  full  compen- 
sation for  the  loss  of  what  his  bargain  en- 
titled him  to,  and  in  others  imposes  upon 
the  defendant  liability  for  losses  not  attrib- 
utable to  his  fault.  That  rule  sets  up  an 
arbitrary  measure  of  damages,  which  vio- 
lates that  cardinal  principle  of  the  law  of 
torts  that  the  party  at  fault  shall  be  held 
liable  only  for  just  compensation  for  the 
detriment  proximately  caused  by  his  wrong- 
ful act.    That  principle  is  expressed  in  our 
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Civil  Code  by  §  5014,  Rev.  Codes  1899,  as 
follows:  "Notwithstanding  the  provisions 
of  this  chapter,  no  person  can  recover  a 
greater  amount  in  damages  for  the  breach 
of  an  obligation  [contract  of  tort]  than  he 
could  have  gained  by  the  full  performance 
thereof  on  both  sides  except  in  the  cases 
specified  in  the  subdivisions  on  exemplary 
damages  and  penal  damages  and  in  §§  4996, 
5003,  and  6004."  (Breach  of  promise  to 
marry,  seduction,  and  wilful  or  grossly  neg- 
ligent injury  to  domestic  animals.) 

We  can  see  no  difficulty  in  applying  to  the 
facts  of  this  case  the  same  rule  which  was 
applied  in  Fargo  Qas  d  Coke  Co,  v.  Fargo 
Gas  d  ElectHc  Co.  4  N.  D.  219,  37  L.  R.  A. 
593,  59  N.  W.  1066.  Compare  what  has 
been  received  with  what  would  have  been 
received  if  the  facts  had  been  as  they  were 
represented  to  be,  or,  if  the  deceit  affected 
the  amount  of  money  or  property  parted 
"with,  compare  the  value  of  that  property 
with  what  should  have  been  given  if  there 
had  been  no  deceit.  The  difference  is  the 
measure  of  compensation  for  plaintiff's  loss 
if  there  are  no  penal  or  exemplary  damages. 
It  is  apparent  that  the  speculative  feature 
of  the  transaction  is  common  to  both  terms 
of  the  equation,  and  is  therefore  eliminated 
from  the  problem. 

It  follows  from  what  has  been  said  that 
the  findings  of  the  special  verdict  are  insuffi- 
cient to  support  the  judgment.  It  is  appar- 
ent that  the  representation  as  to  what  oth- 
ers paid  for  the  stock  did  not  affect  its  val- 
ue. It  has  not  been  found  that  there  were 
any  fiduciary  relations  existing  between  the 
parties,  or  that  there  were  any  other  facts 
or  circumstances  giving  rise  to  an  implied 
agreement  that  the  price  paid  by  the  vendor 
or  others  should  be  the  price  to  the  plaintiff. 
It  is  not  found  or  admitted  that  there  was 
any  express  contract  to  that  effect.  In  the 
absence  of  special  circumstances  of  that  na- 
ture, a  mere  false  statement  as  to  the  price 
paid  by  the  vendor  or  others  is  not  action- 
able deceit.  Hauk  v.  Brotonell,  120  111.  101. 
11  N.  E.  416;  Teachout  v.  Van  Hoesen,  76 
Iowa,  113,  1  L.  R,  A.  664,  14  Am.  St.  Rci*. 
200,  40  N.  W.  96;  Kilgore  v.  Bruce,  166 
Mass.  136,  44  N.  E.  108;  Davenport  v.  Bu- 
chanan, 6  S.  D.  376,  61  N.  W.  47 ;  CouUei- 
V.  Clark,  66  N.  E.  739 ;  Sandford  v.  Handy, 
23  Wend.  260 ;  Smith  v.  Countryman,  30  N. 
Y.  655;  Ellis  v.  Andrews,  66  N.  Y.  83,  15 
Am.  Rep.  379;  Fairchild  v.  McMahon,  139 
N.  Y.  290,  36  Am.  St.  Rep.  701,  34  N.  E. 
779;  Miller  y.  Barber,  06  N.  Y.  558;  Huhhell 
V.  Meigs,  60  N.  Y.  480;  Medhury  v.  Watson, 
6  Met.  246,  39  Am.  Dec.  726;  Bemmer  v. 
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Cooper,  8  Allen,  334;  and  other  cases  cited 
in  notes  4  and  6,  p.  492,  Bigelow,  Fr. 

To  avoid  any  misapprehension  from  the 
use  of  the  term  "fiduciary  relation"  in  speak- 
ing of  the  special  circumstances  under 
which  a  misrepresentation  as  to  cost  or  val- 
ue may  constitute  deceit,  we  will  say  that 
we  do  not  use  that  term  in  its  technical 
sense.  Wc  apply  it  to  any  situation  where 
trust  and  confidence  are  reposed  by  one  par- 
ty in  another  under  such  circumstances  a» 
to  impose  on  the  person  trusted  the  obliga- 
tion to  act  in  good  faith. 

It  has  been  said  that  the  courts  of  Mas- 
sachusetts and  Maine  have  held  that  a  mis- 
representation as  to  cost  is  not  inaterial, 
and  that  those  courts  are  at  variance  with 
the  courts  of  New  York  and  others.  Bige- 
low, Fr.  p.  492.  This  loose  expression  has 
led  to  the  erroneous  idea  that  some  courts — 
especially  those  of  New  York— have  held 
that  a  mere  misrepresentation  of  cost  may 
constitute  actionable  deceit.  The  language 
of  Justice  Bronson  in  Van  Epps  v.  Harrison, 
5  Hill,  63,  40  Am.  Dec.  314,  seems  to  give 
color  to  this  idea.  The  learned  justice 
seems  to  have  entirely  overlooked  in  that 
case  the  fact  that  the  plaintiff  had  either 
expressly  or  impliedly  agreed  that  the  de- 
fendant and  the  other  persons  who  contrib- 
uted to  the  purchase  price  were  to  be  let 
in  "on  the  ground  floor"  in  the  speculation, 
on  equal  terms  with  the  plaintiff,  and  were 
therefore  entitled,  under  the  contract,  to  re- 
ceive their  respective  shares  of  the  land  on 
the  basiff  of  the  price  paid  by  the  plaintiff. 
In  other  words,  the  tei*ms  of  the  contract  it- 
self made  the  price  paid  by  the  vendor  a 
material  fact,  and  hence  the  misrepresenta- 
tion as  to  the  price  paid  was  clearly  action- 
able deceit.  It  was  doubtless  for  this  rea- 
son that  the  majority  of  the  court  overruled 
Justice  Bronson.  Analysis  of  the  other 
cases  in  New  York  and  elsewhere,  we  think, 
will  disclose  that  there  is  in  fact  no  real 
difference  of  opinion  as  to  when  a  misrepre- 
sentation as  to  the  price  paid  by  the  vendor 
or  others  will  or  will  not  constitute  action- 
able deceit.  However  inaccurately  the  idea 
may  be  expressed,  the  rule  as  exemplified 
by  all  the  cases  seems  to  be  fairly  uniform 
that  a  mere  representation  as  to  the  price 
paid  by  the  vendor  or  others  is  not  action- 
able in  the  absence  of  special  circumstance? 
such  as  those  we  have  mentioned.  The  find- 
ing that  Wright  wilfully  misrepresented  the 
amount  of  funds  in  the  treasury  convicted 
the  defendant  Wright  of  actionable  deceit, 
but  there  was  no  finding  or  admission  in  the 
pleadings  or  evidence  from  which  it  can  be 
ascertained  how  much  he  falsely  exaggerat- 
ed  the   assets   in   this   respect.    There   are 
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therefore  no  means  of  determining  the 
amount  of  loss  by  reason  of  this  misrepre- 
sentation. 

By  reason  of  the  erroneous  theory  as  to 
the  measure  of  damages  upon  which  the 
case  was  tried,  the  findings  neither  support 
the  judgment,  nor  exonerate  the  appellants. 
There  must  therefore  be  a  new  trial.  The 
view  we  have  taken  of  the  case  renders  it 


tinnecessary  to  discuss  the  other  assignments 
of  error,  as  the  questions  presented  by  them 
are  not  apt  to  arise  on  another  trial. 

The  judgment  is  reversed  and  a  new  trial 
granted  as  to  both  appellants. 

All  concur. 

Petition  for  rehearing  overruled  May  31, 
1905. 


OHIO  SUPREME  COURT. 


Simon  W.  CRAMER,  Piff.  in  Err., 

V. 

SOUTHERN  OHIO  LOAN  &  TRUST  COM- 
PANY. 


(. 


.Ohio.. 


.) 


•1.  Section  3830-3,  Bate«'«  Anno.  Stat, 
p.  2130,  'wlilcli  confers  poipver  on 
bnildinar  and  loan  associations  "to  as- 
sess and  collect  from  memhers  and  depositors 
such  dues,  fines,  interest,  and  premium  on 
loans  made,  or  other  assessments,  as  may  be 
provided  for  in  the  constitution  and  by- 
laws," and  which  further  provides  that  "such 
dues,  fines,  premiums,  or  other  assessments, 
shall  not  be  deemed  usury,  although  In  ex- 
cess of  the  legal  rate  of  interest,'* — is  a  valid 
enactment,  and  is  not  in  confiict  with  §  26 
of  art.  2,  nor  with  {  2  of  art.  1,  of  the  Con- 
stitution of  Ohio. 

2.  Under  the  provisions  of  said  statute* 
the  premium  for  a  loan,  if  reasonable  in 
amount,  need  not  be  ascertained  by  com- 
petitive bidding  for  precedence  in  obtaining 
the  loan,  but  it  may  be  fixed  at  a  uniform 
rate  by  the  constitution  and  by-laws  of  the 
association. 

(May  2,  1905.) 

ERROR  to  the  Circuit  Court  for  Pauld- 
ing County  to  review  a  judgment  re- 
versing a  judgment  of  the  Court  of  Com- 
mon Pleas  in  plaintiff's  favor  for  a  less 
amount  than  demanded  in  an  action  to  fore- 
close a  mortgage  which  had  been  given  to 
secure  the  payment  of  a  loan.     Affirmed, 

Statement  by  Price,  J. : 

The  defendant  in  error  began  a  suit  in  the 
court  of  common  pleas  of  Paulding  county 
against  the  plaintiff  in  error  and  his  wife 

*Headnotes  by  the  Court. 


(who  is  now  deceased)  to  foreclose  a  mort- 
gage on  certain  real  estate  in  that  county, 
and  for  a  personal  judgment  against  the  hus- 
band. The  petition  alleges  that  plaintiff  is 
a  corporation  under  the  laws  of  Ohio,  and 
organized  for  the  purpose  of  raising  money 
to  be  loaned  among  its  members,  and  that  it 
is  engaged  in  that  business ;  that  on  the  24th 
day  of  June,  1896,  under  an  application  in 
writing  for  that  purpose,  and  submitted  to 
said  company,  Cramer  became  a  member  of 
the  company,  and  a  stockholder  to  the  extent 
of  17  shares  of  instalment  stock  of  class  B 
of  $100  each  share;  that  on  the  same  day 
he  made  application  for  a  loan  of  $1,700, 
and  offered  as  security  for  the  same  the 
mortgage  in  suit,  an  assignment  of  all  fire 
insurance  on  the  buildings,  and  a  transfer 
of  the  17  shares  of  stock;  that  the  applica- 
tion contained,  besides  a  description  of  the 
real  estate,  several  conditions  with  which  he 
\%ould  comply;  that,  acting  on  the  applica- 
tion, the  company  loaned  to  Cramer  $1,700, 
and  as  security  for  which  he  gave  the  mort- 
gage, assigned  the  fire  insurance,  and  trans- 
ferred the  said  shares  of  stock. 

It  is  alleged  that  Cramer,  as  one  of  the 
stipulations  of  the  mortgage,  ^'agreed  to  pay 
monthly,  without  demand  therefor,  until 
said  loan  was  fully  repaid,  as  follows: 
'The  dues  upon  said  17  shares  of  stock;  the 
5  per  cent  premium  bid  upon  said  $1,700, 
5  per  cent  interest  on  said  $1,700,  and,  in 
addition  thereto,  to  pay  all  fines,  penalties, 
and  other  charges  which  should  become  due 
against  said  shares,  and  all  taxes,  assess- 
ments, costs  of  insurance,  and  other  charges 
upon  said  premises,  in  accordance  with  the 
constitution  and  by-laws  theretofore  duly 
adopted  by  said  company.'  "    The  dues  were 


Note. — For  other  cases  in  this  series  as  to 
validity  of  statute  exempting  building  and  loan 
associations  from  operation  of  the  usury  laws, 
see  Smoot  v.  People's  Perpetual  Loan  &  BIdg. 
Asso.  41  L.  R.  A.  589,  and  Iowa  Sav.  &  L.  Asso. 
Y.  Heidt,  43  L.  R.  A.  689. 

As  to  usury  in  contracts  by  building  and  loan 
associarions  generally,  see  note  to  Reeve  v. 
Ladies'  Bldg.  Asso.  Perpetual.  18  L.  R.  A.  129 ; 
69  L.  R.  A. 


Pioneer  Sav.  &  L.  Co.  v.  Cannon,  33  L.  R.  A. 
112 ;  Falls  v.  United  States  Sav.  Loan  &  Bldg. 
Co.  24  L.  R.  A.  174 ;  Bennett  v.  Eastern  Bldg. 
&  L.  Asso.  34  L.  R.  A.  595 ;  Smoot  v.  People's 
Perpetual  ILioan  &  Bldg.  Asso.  41  L.  R.  A. 
589 ;  Iowa  Sav.  &  L.  Asso.  v.  Heldt,  43  L.  R.  A. 
689 ;  Borrowers'  &  Investors'  Bldg.  Asso.  v. 
Eklund,  52  L.  R.  A.  637;  and  Pacific  States 
Sav.  Loan  &  Bldg.  Co.  v.  Hill,  56  L,  R.  A.  16a 
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fixed  at  $8.50  per  month  on  the  17  shares. 
The  company  alleged  that  Cramer  failed  to 
keep  and  perform  the  agreement  made  in  his 
application  and  mortgage,  so  that  on  the 
14th  day  of  October,  1902,  the  sum  due  upon 
said  loan,  including  principal,  interest,  pre- 
miums, fines  incurred  on  said  stock,  and 
cost  of  insurance  paid  by  the  company,  ac- 
cording to  the  terms  of  the  agreement, 
amounted  to  $2,787.35  and  that  Cramer  had 
paid  thereon  in  cash  and  dividends  to  be  ap- 
plied only  the  sum  of  $1,301.83,  leaving  a 
balance  due  at  that  date  of  $1,395.52.  For 
this  amount  the  petition  prays  judgment 
and  foreclosure. 

The  answer  of  Cramer  admits  that  he  ob- 
tained a  loan  from  the  Southern  Ohio  Loan 
&  Trust  Company  for  $1,700,  and  gave  his 
mortgage  to  secure  the  same ;  admits  that  he 
has  paid  thereon  the  sum  of  $1,391.83;  but 
he  denies  each  and  every  other  allegation  of 
the  petition.  He  further  answered  ''that 
9  3836-3  of  the  Revised  Statutes  of  Ohio 
(Bates's  Anno.  Stat.  2130),  in  so  far  as  it 
presumes  to  authorize  building  and  loan  as- 
sociations to  collect  dues,  fines,  interest,  and 
premiums  in  excess  of  the  legal  rate  of  in- 
terest, is  unconstitutional,  against  the  pub- 
lic policy  of  the  said  state  of  Ohio,  anJ 
void."  He  further  claims  in  the  answer 
*'that  any  amount  or  sum  of  money  exacted 
or  attempted  to  be  collected  by  the  .  .  . 
company  is  usurious,  and  he  claims  the  priv- 
ilege of  the  usury  statutes  of  the  said 'state 
of  Ohio."  For  the  purpose  of  a  settlement, 
and  for  no  other  purpose,  he  tendered  in 
the  answer  the  sum  of  $900,  and  he  prays 
that  "all  amounts  collected  and  heretofore 
paid  in  excess  of  the  legal  rate  of  interest  be 
credited  to  him  as  payments  of  that  amount 
of  principal,  and,  if  the  amount  found  to  bo 
due  is  less  than  the  amount  here  tendered, 
that  the  plaintiff  be  decreed  to  pay  all  costs 
after  the  date  of  making  of  the  said  tender." 
A  jury  was  waived,  and  the  cause  was  heard 
and  submitted  to  the  court,  who  made  find- 
ings of  fact  in  substance,  that  the  plaintiff 
in  that  court,  on  the  24th  day  of  June,  1896, 
was,  and  at  the  time  of  the  trial,  a  domestic 
building  and  loan  association,  duly  organized 
and  empowered  under  the  laws  of  Ohio,  as 
such  associations  are  described  and  defined 
by  §  1  of  "An  Act  to  Provide  for  the  Organ- 
ization, Regulation,  and  Inspection  of  Build- 
ing and  Loan  Associations,  passed  May  1, 
1891"  (88  Ohio  Laws,  p.  469).  Further, 
that  on  the  24th  day  of  June,  1896,  defend- 
ant purchased  from  said  company  17  shares 
of  its  instalment  stock  of  the  par  value  of 
$100  each,  and  became  a  member  of  said  as- 
sociation, and  that  on  the  same  day,  and  as 
part  of  the  same  transaction,  he  made  appli- 
cation to  the  association  for  a  loan  of  $1,700 
ao  L.  R.  A. 


in  all  respects  as  stated  in  the  petition, 
which  loan  was  granted  on  July  24,  1896, 
and  that  sum  was  paid  to  Cramer,  on  the 
terms  and  conditions  aforesaid,  and  that  to 
secure  the  payment  of  the  loan  he  gave  to 
the  association  his  mortgage  deed  on  the 
real  estate  described  in  the  petition;  and 
that  the  mortgage  contained  by  reference 
thereto  all  the  provisions  and  agreements  in 
the  application  for  stock  and  for  the  said 
loan.  This  mortgage  was  filed  for  record 
on  the  same  day  and  recorded  the  succeeding 
day. 

The  court  found  the  terms  and  conditions 
of  the  mortgage  to  be  as  above  stated,  but 
found  that  the  premium  mentioned  in 
said  application  and  mortgage  was  not  fixed 
by  any  competitive  bidding,  but  by  the 
terms  and  provisions  of  the  constitution  and 
by-laws  of  said  association,  the  said  de- 
fendant and  all  other  borrowers  from  said 
association  of  class  B  therein  referred  to 
were  required  to  pay  interest  on  their 
respective  loans  at  the  rate  of  5  per  cent 
per  annum,  payable  in  equal  monthly  in- 
stalments, together  with  a  so-called  pre- 
mium at  the  uniform  rate  of  5  per  cent  per 
annum  on  said  loan,  in  addition  to  said  so- 
called  interest.  In  addition  to  the  findings, 
it  was  conceded  and  agreed  in  open  court 
at  the  trial  that  the  application  and  mort- 
gage were  signed  by  Cramer,  and  that  book 
exhibit  C  is  a  true  copy  of  the  constitution 
and  by-laws  of  the  association,  and  was  such 
when  the  loan  was  negotiated  and  made,  and 
that  before  the  loan  was  made  Cramer  had 
issued  to  him  on  his  application  17  shares  of 
stock  class  B  in  said  association,  and  that 
before  he  received  his  loan  he  transferred 
said  stock  to  the  association. 

It  was  further  conceded  that,  if  plaintiff's 
contention  in  this  case  is  sustained,  and  its 
basis  of  computation  is  correct,  the  amount 
due  it  would  be  $1,480.89,  but  if  the  court 
should  find  the  contract  to  be  usurious,  and 
determine  that  the  rate  of  interest  to  be 
charged  is  6  per  cent,  computed  on  the  basis 
of  partial  payments,  then  the  amount  due 
is  $840.03  to  December  10,  1902 ;  but,  if  the 
contract  be  usurious,  and  the  rate  of  interest 
the  plaintiff  should  recover  should  be  5  per 
cent,  then,  computed  on  the  basis  of  partial 
payments  to  the  same  date,  the  amount 
would  be  $646.68.  The  court  found  the  con- 
tract and  mortgage  to  be  usurious,  and  de- 
cided that  the  statute  entitled  "  'An  Act  to 
Provide  for  the  Organization,  Regulation, 
and  Inspection  of  Building  and  Loan  Associ- 
ations,' passed  May  I,  1891  (88  Ohio  Laws 
p.  469),  in  so  far  as  it  allows  any  such  com- 
pany to  assess  and  collect  from  members 
and  depositors  such  dues,  fines,  interest,  and 
premium  on  loans  made,  or  other  assess- 
ments as  may  be  provided  in  the  oonstitu- 
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tion  and  by-laws,"  and  that  "such  dues, 
fines,  premiums,  and  other  assessments 
shall  not  be  deemed  usury,  although  in  ex- 
cess of  the  legal  rate  of  interest,"  is  uncon- 
stitutional and  void.  The  court  also  held 
that  the  plaintiiff's  claim  should  be  computed 
on  the  basis  of  $1,700  as  a  loan  at  6  per 
cent  interest,  to  be  computed  on  the  rule  of 
partial  payments  for  each  payment,  by 
which  rule  there  was  then  due  the  sum  of 
$081.67,  to  draw  interest  from  the  first  day 
of  the  term  of  court.  Judgment  was  rendered 
for  that  amount,  and  foreclosure  ordered. 
A  motion  for  new  trial  ^as  overruled,  and 
the  case  taken  on  error  to  the  circuit  court, 
where  the  judgment  was  reversed,  and  that 
court  rendered  a  judgment  in  favor  of  the 
association  for  $1,480.89,  with  6  per  cent  in- 
terest thereon  from  June  2,  1903,  and  or- 
dered foreclosure  of  the  mortgage.  Cramer 
prosecutes  error  to  reverse  the  judgment  of 
the  circuit  court. 

Mr.  Vanee  Brodnlz  for  plaintiff  in  er- 
ror. 

MeaarB,  A.  M.  Waters  and  Snook  ft 
Savase,  for  defendant  in  error: 

The  legislation  in  question  is  not  class 
legislation,  and  does  not  grant  special  priv- 


State  V.  tfeUouy  62  Ohio  St.  88,  26  L.  R. 
A.  317,  39  N.  E.  22;  Btate  ex  rel.  Bchuoartz 
V.  FerriSf  53  Ohio  St.  314,  30  L.  R.  A.  218, 
41  N.  E.  579;  Fox  v.  Fox,  24  Ohio  St.  335; 
Adler  v.  Whitheck,  44  Ohio  St.  539,  9  N.  E. 
672;  Senior  v.  Rattermcm,  44  Ohio  St.  661, 
11  N.  E.  321;  Marmet  v.  Btate,  45  Ohio  St. 
63,  12  N.  E.  463;  Kimhleawecz  v.  Btate,  51 
Ohio  St.  228,  36  N.  E.  1072;  Cass  Twp.  v. 
Dillon,  16  Ohio  St.  38;  Btate  ex  rel  Ander- 
son V.  Harris,  17  Ohio  St.  608;  Btate  ex  rel. 
Cline  V.  Wilkesville  Ttop,  20  Ohio  St.  288 ; 
Btate  ex  rel.  Bates  v.  Richland  Twp.  20  Ohio 
St.  362;  Hoist  v.  Roe,  39  Ohio  St.  340,  48 
Am.  Rep.  459;  Anderson  v.  Bretcster,  44 
Ohio  St.  576,  9  N.  E.  683;  Hagerty  v.  Btate, 
55  Ohio  St.  626,  45  N.  E.  1046. 

All  questions  of  public  policy  are  within 
the  sole  discretion  of  the  general  assembly, 
and,  if  the  law  is  not  unconstitutional,  it 
will  not  be  disturbed  on  that  ground. 

Prohasco  v.  Raine,  50  Ohio  St.  378,  34  N. 
E.  536. 

Mutuality  is  the  essential  principle  of  a 
building  association. 

Eversmann  v.  Bohmitt,  53  Ohio  St.  184, 
29  L.  R.  A.  184,  53  Am.  St.  Rep.  632,  41  N. 
E.  139. 

The  statute  is  valid. 

Spies  V.  Bouthem  Ohio  Loan  d  T.  Go.  24 
Ohio  0.  C.  40;  Brooklyn  Bldg,  d  L.  Asso.  Co, 
V.  Desnojers,  2  Ohio  Law  Rep.  No.  6,  p.  337 ; 
People's  Bav.  d  L.  Asso.  v.  Roberts,  5  Ohio 
69  L.  R.  A. 


N.  P.  86;  Thornton  d  B.  Bldg.  d  Loan  Asso. 
§  19;  4  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
1054-1056,  1073;  McLaughlin  v.  Citizem* 
Bldg.  Loan  d  Bav.  Asso.  62  Ind.  264;  Bhaf- 
frey  v.  Workingmen*s  Bav,  Loan  d  Bldg. 
Asso,  64  Ind.  600 ;  Vermont  Loan  d  T,  Co,  v. 
Whithed,  2  N.  D.  82,  49  N.  W.  318;  Central 
Bldg.  d  L.  Asso.  v.  Lampson,  60  Minn.  422, 
02  N.  W.  544;  Zenith  Bldg,  d  L,  Asso.  v. 
Heimhach,  77  Minn.  97,  79  N.  W.  609; 
Winget  v.  Quincy  Bldg.  d  Homestead  Asso. 
128  111.  67,  21  N.  E.  12-;  International 
Bldg.  d  L.  Asso.  No.  2  v.  Wall,  153  Ind. 
554,  55  N.  E.  431;  Security  Bav,  d  L.  Asso. 
V.  Elbert,  153  Ind.  198,  54  N.  E.  753;  Reeve 
V.  Ladies'  Bldg.  Asso.  56  Ark.  335,  18  L.  R. 
A.  134,  19  S.  W.  917;  Bedford  v.  Eastern 
Bldg.  d  L.  Asso,  181  U.  S.  227,  45  L.  ed.  834, 
21  Sup.  Ct.  Rep.  507;  louxi  Bav,  d  L.  Asso. 
V.  Heidt,  107  Iowa,  297,  43  L.  R.  A.  689,  70 
Am.  St.  Rep.  197,  77  N.  W.  1050;  Smoot  v. 
People's  Perpetual  Loan  d  Bldg.  Asso.  95 
Va.  686,  41  L.  R.  A.  589,  29  S.  E.  746. 

Prioe,  J.,  delivered  the  opinion  of  the 
court: 

The  amount  in  controversy  between  the 
parties  is  $499.22,  the  difference  between  the 
judgment  of  the  court  of  common  pleas  and 
that  of  the  circuit  court.  This  amount  the 
plaintiff  in  error  claims  is  all  usury,  and 
should  not  be  charged  against  him.  The 
Southern  Ohio  Loan  &  Trust  Company  is 
an  Ohio  corporation,  organized  under  the 
provisions  of  .99  3836-1  et  seq,,  Bates's 
Anno.  Stat.  p.  2130.  That  section  pro- 
vides: "A  corporation  for  the  purpose  of 
raising  money  to  be  loaned  among  its  mem- 
bers shall  be  known  in  this  act  as  a  build- 
ing and  loan  association.  Associations  or- 
ganized under  the  laws  of  this  state  shall 
be  known  in  this  act  as  'domestic'  associa- 
tions, and  those  organized  under  the  laws 
of  other  states  or  territories,  as  'foreign*  as- 
sociations. Associations  may  be  organized 
and  conducted  under  the  general  laws  of 
Ohio  relating  to  corporations,  except  as 
otherwise  provided  in  this  act."  While 
this  company  did  not  adopt  a  name  directly 
indicating  that  it  became  and  is  a  building 
and  loan  association,  it  organized  as  such, 
and  announced  its  purposes  in  the  second 
article  of  the  constitution  as  follows: 
''The  Southern  Ohio  Loan  &  Trust  Com- 
pany is  a  corporation  organized  for  the  pur- 
pose of  raising  money  to  be  loaned  among 
its  members  to  aid  them  in  the  purchase 
and  building  of  homes,  and  to  provide  the 
advantages  usually  expected  from  savings 
banks  and  other  similar  institutions."  This 
article  embraces  in  terms  the  definition  of 
a  building  and  loan  association  found  in 
the  above  section  of  the  statute.    The  name 
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of  the  corporation  so  organized  is  not  ma- 
terial, if  it  has  the  purposes  and  character- 
istics named  in  the  statute  and  in  its  own 
constitution.  This  requirement  seems  to 
have  been  fully  met,  for  we  find  it  further 
provided  in  the  same  article:  "All  stock 
is  pstid  for  in  cash,  or  in  monthly  instal- 
ments, as  provided  for  by  the  by-laws  of 
this  company.  Whenever  the  amount  of 
dues  paid  and  dividends  credited  on  any 
share  shall  equal  the  face  value  of  said 
share,  it  shall  be  fully  paid  in  and  be  con- 
sidered to  have  fully  matured,  at  which 
time  it  is  subject  to  withdrawal."  etc. 
Again,  from  same  article:  "Annually  on 
the  first  business  day  of  January,  so  much 
of  the  earnings  as  may  be  necessary  shall  be 
set  aside  to  pay  the  current  expenses  of  the 
company  and  the  interest  on  deposits;  so 
much  as  shall  be  decided  by  the  board  of 
directors  shall  be  reserved  for  the  payment 
of  contingent  losses,  and  the  residue  shall 
be  transferred  as  a  dividend  and  credited  to 
the  shares  of  stock  in  force  in  proportion  to 

their  average  monthly  balances " 

Article  10  of  the  by-laws  provides  that  the 
funds  of  the  company  shall  be  loaned  only 
to  members  on  real  estate  security;  and, 
further,  that  the  borrower  "shall  in  all  cases 
receive  the  full  amount  applied  for,  for 
which  he  shall  pay  5  per  cent  interest,  and 
bid  5  per  cent  premium  per  annum.  In 
terest  and  premium  must  be  paid  in  month- 
ly instalments,  and  accompany  the  dues  to 
the  home  office."  The  same  article  provides 
that,  if  a  member  neglects  to  make  his  pay- 
ments according  to  the  terms  of  his  mort- 
gage and  application,  he  shall  be  liable  to 
an  action  at  law  for  their  recovery,  besides 
the  principal,  all  dues,  interest,  premiums, 
cost  of  insurance,  taxes,  fines  due  and  owing 
the  company  (association).  We  have  re- 
ferred to  so  much  of  the  constitution  and 
by-laws  of  this  association  as  seems  neces- 
sary to  show  that  its  organization  and  oper- 
ation are  clearly  within  the  scope  of  §  3836 
— 1,  supra.  The  clause  in  article  2  of  the 
constitution  of  the  corporation,  "and  to  pro- 
vide the  advantages  usually  expected  from 
savings  banks  and  other  similar  institu- 
tions," is  not  involved  in  this  case.  It  is 
not  assumed  by  it  that  general  banking  pow- 
ers will  be  exercised,  and  in  the  present  case 
it  is  apparent  that  such  powers  were  not  ex- 
ercised. Dearborn  v.  Northwestern  8av, 
Bank,  42  Ohio  St.  617,  51  Am.  Rep.  851. 
Therefore  we  find,  as  did  the  lower  court, 
that  the  defendant  in  error,  plaintiff  in  the 
foreclosure  action,  was  and  is  a  domestic 
building  and  loan  association,  organized 
and  empowered  under  the  laws  of  Ohio  as 
described  and  defined  by  the  act  of  the 
legislature  above  named. 

The  plaintiff  in  error  desired  to  borrow 
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$1,700,  and  in  order  to  obtain  a  loan  of 
that  sum  subscribed  for  17  shares  of  the 
stock  in  the  association,  and  thereby  be- 
came one  of  its  members.  He  signed  a  writ- 
ten application  for  the  loan  to  the  full  par 
value  of  the  shares,  and,  according  to  the  re- 
quirements of  the  association  found  in  its 
constitution  and  by-laws,  he  executed  and 
delivered  to  it  a  mortgage  on  real  estate  de- 
scribed in  the  petition,  and  a»  further  se- 
curity transferred  back  to  the  association 
the  17  shares  of  stock.  The  constitution 
and  by-laws  were  made  part  of  the  cove- 
nants and  stipulations  of  the  application 
and  mortgage.  Tde  condition  of  the  mort^ 
gage  now  involved  obligates  Cramer  to  pay 
(1)  the  sum  of  $8.50  per  month,  being  the 
monthly  dues  on  the  17  shares  of  stock,  to 
be  credited  as  provided  in  the  constitution 
and  by-laws;  (2)  the  interest  due  on  $1,700, 
or  money  so  advanced,  payable  monthly,  as 
specified  in  the  same  instruments;  (3)  the 
premium  bid  on  said  $1,700,  or  money  so 
advanced,  as  specified  in  said  constitution 
and  by-laws;  (4)  all  fin^s,  penalties,  and 
other  charges  which  said  Cramer  shall  incur 
as  a  member  of  the  association;  (5)  all 
rents,  taxes,  assessments,  costs  of  insur- 
ance, and  other  charges  upon  said  premises, 
in  accordance  with  the  constitution  and  by- 
laws. When  we  turn  to  the  by-laws  for 
the  rates  of  interest  and  premium,  we  find 
the  interest  charged  to  be  5  per  cent  and 
the  premium  fixed  at  5  per  cent.  The  court 
below  found,  as  we  do,  that  the  premium 
was  not  ascertained  by  competitive  bidding, 
or,  as  sometimes  called,  at  auction  in  open 
meeting  of  the  members;  and  on  that  ac- 
count it  is  claimed  that  the  association  de- 
termined an  arbitrary  or  level  premium, 
which  renders  the  contract  usurious  when 
such  premium  and  interest  are  added  to- 
gether*. Here  it  becomes  necessary  to  ex- 
amine the  legislation  of  this  state  upon  the 
authority  committed  to  such  associations, 
and  we  find  their  first  statutory  authority 
in  the  act  of  February  21,  1867  (64  Ohio 
Laws,  p.  18).  It  authorized  any  number  of 
persons  not  less  than  five  to  associate  them- 
selves together  and  become  a  corporation 
"  for  the  purpose  of  raising  moneys  to  be 
loaned  among  its  members  for  use  in  buy- 
ing lots  or  houses,  or  in  building  or  repair- 
ing houses,  and  such  corporation  shall  be 
authorized  and  empowered  to  levy,  assess, 
and  collect  from  its  members  such  sums  of 
money  by  rates  of  stated  dues,  fines,  inter- 
est on  loans  advanced,  and  premiums  bid  by 
members  for  the  right  of  precedence  in  tak- 
ing loans  as  the  corporation  by  its  by-laws 
shall  adopt.  .  .  .  Provided,  that  the 
dues,  fines,  and  premiums  so  paid,  •  .  • 
although  paid  in  addition  to  the  legal  rate 
of  interest  on  loans  taken  by  th^ni«  shall 


1900. 


CRAiiEB  V.  Southern  Ohio  L.  &  T.  Co. 


410 


not  be  construed  to  make  the  loans  so  taken 
usurious."  The  act  was  amended  in  some 
respects  May  5,  1868,  and  again  May  9, 
1868,  but  the  feature  of  a  competitive  bid- 
ding was  retained.  Under  these  statutes 
we  have  the  cases  of  State  ex  rel.  Atty.  Oen. 
V.  Oreenville  Bldg,  d  8av,  Aaao.  29  Ohio  St. 
92,  State  ex  rel,  Colbum  v.  Oberlin  Bldg.  d 
L.  Amo,  35  Ohio  St.  258,  and  Bates  v.  Peo- 
ple*8  Sav,  d  L.  Asso.  42  Ohio  St.  655;  and 
they  decide  that  under  the  statutes  then  in 
force,  in  order  to  save  the  premium  from  be- 
ing obnoxious  to  our  laws  against  usury, 
it  must  have  been  paid  for  precedence  in  ob- 
taining the  loan,  and  at  competitive  bidding. 
Undergoing  some  changes  subsequently,  not 
important  here,  the  statutes  were  recast  in 
an  act  passed  May  1,  1891  (88  Ohio  Laws, 
p.  469),  from  which  we  have  quoted  in  the 
earlier  part  of  this  opinion.  Under  the 
head  of  "Powers"  (§3)  it  is  now  provided: 
"Such  corporation  shall  have  power,  .  .  . 
to  assess  and  collect  from  members  and  de- 
positors such  dues,  fines,  interest,  and  pre- 
mium on  loans  made  or  other  assessments, 
as  may  be  provided  for  in  the  constitution 
and  by-laws.  Such  dues,  fines,  premiums, 
or  other  assessments,  shall  not  be  deemed 
usury,  although  in  excess  of  the  legal  rate 
of  interest,"  Bates*s  Anno.  Stat.  §  3836-3, 
p.  2130.  The  statute  now  in  force,  and 
which  was  in  operation  when  the  mortgage 
in  suit  was  executed,  omits  the  former  re- 
quirement, or,  rather,  condition,  of  competi- 
tive bidding  as  to  the  premium  to  be  paid, 
and  therefore,  if  the  statute  is  valid,  usurj' 
cannot  be  asserted  as  tainting  the  loan  in 
question. 

The  legislature,  we  must  assume,  had  a 
reasonable  motive  for  this  material  change, 
for  before  that  time  this  court,  in  the  cases 
cited  under  the  former  law,  held  that,  if  the 
premium  was  not  bid  for  precedence  in  ob- 
taining the  loan,  it  was  usurious  in  case  it 
and  the  interest  exceeded  the  legal  rate  to 
be  charged  under  the  interest  laws.  We 
think  a  reason  for  the  change  in  the  statute 
may  be  readily  found.  Experience  with 
competitive  bidding  did  not  tend  to  fairness 
and  equality  among  the  members.  The 
amounts  of  premiums  bidden  at  different 
times  and  by  different  borrowers  were  not 
uniform.  At  one  time  competition  may  be 
stronger  than  at  another,  thus  increasing 
the  sum  to  be  paid.  There  was  opportuni- 
ty at  least  for  fictitious  competition  to  run 
the  premium  up.  And,  whatever  the  pre- 
mium, high  or  low,  the  dividends  were  the 
same  to  all.  The  member  who  paid  a  high 
rate  of  premium  received  no  greater  divi- 
dend than  the  one  who  paid  the  lowest. 
There  was  no  certain  standard,  and  the 
rights  of  members  thus  varied  with  the 
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seasons,  or  the  financial  stress  in  which  the 
borrower  might  be  foimd.  The  old  law  de- 
feated the  principle  of  mutuality,  which  is 
the  basic  principle  of. such  associations. 
Now  all  borrowers  are  treated  as  upon  a 
common  level,  and  the  premium  is  uniform, 
and  all  fare  alike  in  that  respect,  and,  of 
course,  share  alike  in  the  dividends  to  be 
credited.  Therefore  the  present  law  is  not 
vicious,  as  declared  by  one  of  our  circuit 
courts,  but,  on  the  contrary,  it  is  fair,  and 
is  sanctioned  by  the  *rule  of  mutuality. 
We  do  not  judge  these  associations  by  the 
operation  and  powers  of  banking  institu- 
tions. A  member  of  the  former  sustains  a 
relation  of  mutuality  to  each  and  all  of  the 
other  members.  If  he  becomes  a  borrower, 
he  is  at  the  same  time  one  of  the  lenders. 
In  making  a  loan  it  is  not  contemplated 
that  the  principal  debt  will  be  repaid  in 
bulk,  but  in  instalments  of  dues,  interest, 
dividends,  and  perhaps  premiums.  When 
these  amount  to  the  sum  borrowed,  the 
mortgage  is  canceled,  the  stock  returned  to 
the  borrower,  which  he  may  hold  free  of 
liens,  T^r  he  may  withdraw  from  the  associa- 
tion under  its  rules  for  that  purpose. 
Therefore  the  relation  of  debtor  and  credit- 
or, it  may  be  said,  does  not  strictly  exist. 
In  lAcJcing  County  Sav,  Loan  d  Bldg. 
As80,  V.  Bebout,  29  Ohio  St.  252-254,  Gil- 
more,  J.,  says :  "The  object  of  these  associ- 
ations, and  the  powers  with  which  they  are 
clothed  on  becoming  incorporated,  are  ex- 
pressed in  very  general  terms  in  the  statute 
authorizing  their  incorporation.  Each  as- 
sociation, when  incorporated,  is  left  at  lib- 
erty to  adopt  such  a  scheme  or  plan  for 
working  out  and  accomplishing  its  object 
as  the  members  of  the  association  may,  by 
its  by-laws,  provide;  and  so  long  as  these 
do  not  violate  any  of  the  provisions  of  the 
statute,  nor  transcend  the  powers  granted, 
they  will  be  binding  and  obligatory  upon 
and  between  the  members  and  the  associa- 
tion." In  Everamann  v.  Schmitt,  53  Ohio 
St.  174,  29  L.  R.  A.  184,  53  Am.  St.  Rep, 
632,  41  N.  E.  139,  this  court  stated  in  the 
syllabus:  "(1)  The  members  of  a  build- 
ing association,  whether  borrowers  or  non- 
borrowers,  have  a  mutual  interest  in  its  af- 
fairs; and,  sharing  alike  in  its  earnings, 
must  assist  alike  in  bearing  its  losses.  (2) 
A  borrowing  member  is  one  who  receives  in 
advance  the  par  value  of  his  shares,  and 
agrees  in  consideration  of  such  advance  to 
pay  the  weekly  dues  on  the  shares  and  the 
interest  on  the  loan  until  the  dues  paid  and 
the  dividend  declared  and  not  paid  are  equal 
to  the  par  value  of  his  shares.  He  then 
ceases  to  be  a  member,  and  is  entitled  to  a 
cancelation  of  the  mortgage  given  to  secure 
the  obligations  arising  from  the  loan."    In 
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the  opinion,  on  page  184  of  53  Ohio  St.,  page 
186,  29  L.  R.  A.,  page  635,  53  Am.  St  Rep., 
and  page  141  of  41  N.  E.,  Minshall,  J.,  uses 
this  language:  "Unlike  other  corporations 
for  profit,  a  share  in  a  building  association 
has^  at  the  inception,  only  a  nominal  value. 
Its  value  is  expected  to  increase  by  the  lapse- 
of  time  and  the  success  of  the  association. 
It  is  contrary  to  the  purpose  and  genius  of 
a  building  association  that  a  share  in  it 
should  be  paid  up  at  the  time  of  the  sub- 
scription. This  is  done  by  the  payment  of 
small  dues,  and  the  crediting,  at  stated 
times,  of  the  earnings  in  the  way  of  divi- 
dends. When  the  aggregate  dues  with  the 
credited  earnings  equal  .  .  .  the  par 
value  of  a  share  of  stockj  it  is  paid  up, 
and  the  owner,  for  that  share,  ceases  to  be  a 
stockholder."  We  deem  these  illustrations 
of  the  operation  of  such  associations  suffi- 
cient to  show  the  subject  of  the  legislation 
we  are  considering,  and  that  bidding  a  pre- 
mium for  preference  in  obtaining  a  loan  is 
not  essential  to  avoid  our  statutes  against 
usury.  The  law  no  longer  requires  it  in  or- 
der to  suspend  those  statutes.  Therefore 
the  claim  of  plaintiff  in  error  that  he 
should  pay  no  more  than  6  per  cent  on  his 
loan  is  not  sustained. 

But  it  is  urged  that,  if  our  present  statute 
authorizes  an  arbitrary  rate  of  premimn 
without  competitive  bidding,  and  the  usury 
laws  are  suspended  from  operation  on  such 
associations,  the  statute  is  unconstitutional. 
This  claim  is  urgently  made,  but  in  terms 
somewhat  general  and  indefinite.  It  will 
now  be  seen  that  the  foregoing  discussion 
of  the  nature  and  characteristics  of  build- 
ing and  loan  associations  has  an  added  val- 
ue, and  at  the  outset  of  what  we  shall  say 
we  suggest  the  difficulty  of  perceiving  what 
the  matter  of  bidding  a  premium  for  pref- 
erence in  obtaining  a  loan  has  to  do  with  the 
constitutional  question.  Under  the  statutes 
in  force  prior  to  the  present  enactment, 
numerous  cases  came  to  this  court  involv- 
ing a  construction  of  the  powers  and  opera- 
tions of  various  building  and  loan  associa- 
tions. We  have  cited  some  of  them.  The 
constitutional  validity  of  the  former  acts 
has  never  been  seriously  questioned  in  this 
court,  and,  while  other  questions  as  to  the 
powers  and  rights  of  said  corporations  were 
thoroughly  and  ably  argued  by  eminent 
counsel,  it  seems  that  it  did  not  occur  to 
any  of  them  that  the  associations  were  pro- 
ceeding under  an  invalid  law.  This  sugges- 
tion is  not  conclusive  of  the  question,  but 
the  incident  is  forcible  at  this  day  of  the 
life  of  such  institutions.  And  we  are  un- 
able to  see  what  the  absence  from  the  stat- 
ute of  the  clause  requiring  competitive  bid- 
ding of  pi^emiums  can  add  to  the  constitu- 
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tional  argument  against  the  existing  law. 
Its  validity  or  invalidity  does  not  play  or 
turn  on  the  presence  or  absence  of  that 
clause.  The  arguments  made  here  could 
have  been  aimed  as  well  at  all  the  former 
legislation  on  the  same  subject. 

But  wherein  is  the  law  unconstitutional? 
The  counsel  say  the  law  violates  9  26  of 
article  2,  which  requires  that  "all  laws  of 
a  general  nature  shall  have  a  uniform  opera- 
tion throughout  the  state."  But  counsel 
fail  to  enlighten  us  upon  this  proposition, 
and  it  is  not  even  suggested  where  the 
point  of  conflict  exists.  It  cannot  be  dis- 
puted that  the  statute  is  general  in  its 
terms,  and  that  its  nature  and  objects  are 
general,  providing  as  it  does  for  the  organi- 
zation and  operation  of  corporations  to  be 
known  as  building  and  loan  associations; 
those  organized  uiider  the  laws  of  this  state 
to  be  known  as  "domestic"  associations,  and 
those  organized  under  the  laws  of  another 
state  or  territory  to  be  known  as  "foreign" 
associations.  It  is  available  in  any  county, 
city,  or  village  of  the  state,  and  beyond  doubt 
it  has  uniform  operation  throughout  the 
state.  As  said  in  State  v.  Spellmire,  67 
Ohio  St.  86,  65  N.  E.  622:  "With  us,  *uni- 
form  operation  throughout  the  state'  means 
universal  operation  as  to  territory.  It 
takes  in  the  whole  state.  And  as  to  persons 
and  things  it  means  universal  operation  as 
to  all  persons  and  things  in  the  same  condi- 
tion or  category.  When  a  law  is  available 
in  every  part  of  the  state  as  to  all  persons 
and  things  in  the  same  condition  or  cate- 
gory, it  is  of  uniform  operation  through- 
out the  state."  This  clear  statement  of  the 
rule  disposes  of  this  branch  of  the  conten- 
tion, as  no  one  will  gainsay  that  the  law  in 
question  is  available  in  every  part  of  the 
Rtate. 

However,  it  is  more  seriously  and  con- 
fidently asserted  that  the  legislation  confers 
special  privileges  on  these  associations 
which  tend  to  the  creation  of  a  privileged 
class  of  corporations,  and  therefore  the  stat- 
ute conflicts  with  §  2  of  article  1  of  our 
Constitution.  It  provides  that  "all  polit- 
ical power  is  inherent  in  the  people.  Gov- 
ernment is  instituted  for  their  equal  pro- 
tection and  benefit,  and  they  have  the  right 
to  alter,  reform,  or  abolish  the  same,  when- 
ever they  may  deem  it  necessary;  and  no 
special  privileges  or  immunities  shall  ever 
be  granted  that  may  not  be  altered,  revoked, 
or  repealed  by  the  general  assembly."  The 
seed  of  the  evil  said  to  be  inhibited  by  a 
part  of  this  section  is  supposed  to  consist 
of  the  following  clause  in  9  3836-3,  8upra: 
"Such  dues,  fines^  premiums,  or  other  as- 
sessments shall  not  be  deemed  usury,  al* 
though  in  excess  of  the  legal  rate  of  inter- 
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est."  This  statute  applies  peculiarly,  and 
perhaps  alone,  to  building  and  loan  associa- 
tions, leaving  other  corporations  and  persons 
subject  to  the  statutes  against  usury. 

It  is  asserted  that  the  legislation  unlaw- 
fully discriminates  in  favor  of  these  build- 
ing and  loan  associations,  and  against  all 
others,  whereby  all  do  not  have  the  equal 
protection  and  benefit  of  our  laws.  This 
question  is  not  raised  by  the  state,  but  by 
a  member  of  the  association^  whose  relation 
thereto  we  have  already  described;  and  his 
right  to  do  so  in  this  collateral  manner 
may  well  be  doubted.  He  is  a  part  of  the 
association,  and,  equally  with  the  other 
members,  amenable  to  the  constitution  and 
by-laws  adopted,  all  of  which  were  incorpo- 
rated in  and  became  a  part  of  his  contract 
with  the  association.  However,  we  are  not 
averse  to  a  brief  consideration  of  the  point 
raised.  The  organization  of  building  and 
loan  associations  being  authorized  under  a 
general  law,  we  find  the  limitations  upon 
their  powers  and  the  grant  of  their  authority 
in  few  and  simple  rules.  The  major  part  of 
the  government  of  their  internal  affairs  is 
placed  within  the  hands  of  the  associations 
themselves,  and  the  mutual  rights  of  the 
borrowing  and  nonborrowing  stockholders 
are  to  be  worked  out  according  to  their  own 
regulations;  of  course  being  supervised  by 
limitations  set  by  the  statute.  The  law 
creating  these  associations  can  confer  upon 
them  such  reasonable  and  ample  powers  for 
their  successful  operation  as  the  general  as- 
sembly may  deem  necessary,  within  the  pur- 
poses and  scope  of  their  organization,  and 
in  doing  this  the  legislature  may  classify 
the  subjects  upon  which  the  powers  are  con- 
ferred, and  yet  keep  within  constitutional 
limits.  As  touching  the  precise  question  un- 
der consideration,  we  have  no  adjudication 
of  this  court;  but  similar  provisions  to  ours 
are  found  in  the  Constitutions  of  nearly  all 
of  the  states  of  the  Union,  and  we  avail 
ourselves  of  some  of  the  decisions  of  other 
states  where  the  present  question  was  Cim- 
sidered.  In  Iowa  8av.  d  L.  Asso,  v.  Heidt, 
107  Iowa,  297,  43  L.  R.  A.  689,  70  Am.  St. 
Rep.  197,  77  N.  W.  1050,  it  i^  held  that 
"statutes  exempting  building  and  loan  as- 
sociations from  the  operation  of  the  usury 
law  are  not  unconstitutional."  On  page, 
303,  107  Iowa,  page  692,  43  L.  R.  A.,  page 
202,  70  Am.  St.  Rep.,  page  1052  of  77  N.  W. 
in  the  opinion  of  the  court,  by  Waterman, 
J.,  it  is  said:  "First,  it  is  said  that  the 
building  and  loan  law  of  the  state  is  un- 
constitutional because  it  is  class  legislation. 
Some  of  the  arguments  advanced  in  support 
of  this  claim  assail  rather  the  policy  of  such 
statutes  than  the  power  to  enact  them. 
In  theory  these  institutions  are  profit  f^har- 
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ing.  The  amounts  directly  paid  for  the  use 
of  money  go  indirectly  to  the  benefit  of  the 
stockholders  through  the  increase  in  the 
value  of  their  shares.  Where  the  loans  are 
confined  to  shareholders,  we  can  see  good 
reason  for  exempting  such  associations  from 
the  operation  of  the  usury  law.  That  the 
constitutional  power  exists  to  make  the  ex- 
emption we  think  is  without  serious  doubt." 
In  Zenith  Bldg,  d  L.  Aaso.  v.  Heimbach,  77 
Minn.  97,  79  N.  W.  609-611,  the  supreme 
court  of  that  state  says:  "It  has  been  as- 
sumed by  this  court  in  several  cases  that  the 
provisions  of  the  statute  .  .  .  exempt- 
ing building  associations  from  the  operation 
of  our  usury  laws  were  constitutional,  but 
the  question  was  not  directly  raised  or  de- 
cided. In  this  case  the  defendant  urges  that 
Buch  statutes  are  class  legislation,  and  there- 
fore unconstitutional.  The  operations  of 
building  and  loan  associations  proper,  when 
they  adhere  to  the  basic  principles  oJc  their 
organization,  dififer  so  radically  from  ordi- 
nary loan  transactions  as  to  afiford  a  proper 
basis  for  classification,  and  to  justify  the 
legislature  in  making  a  separate  class  of 
them ;  hence  a  statutory  exemption  of  them 
from  the  operation  of  usury  laws  is  con- 
stitutional. This  proposition  is  sustained 
on  principle  and  the  great  weight  of  authori- 
ty, and  we  hold  the  statutes  here  in  ques- 
tion constitutional."  In  November,  1899, 
the  supreme  court  cc  Indiann,  in  the  case  of 
International  Bldg.  d  L.  A««o.  No.  2  v.  Wall, 
153  Ind.  554,  55  N.  E.  431,  held  that 
"the  act  of  1875  (Rev.  Stat.  1881,  §  3407), 
authorizing  building  associations,  when 
loanable  funds  are  on  hand,  to  make  loans 
to  that  'member  who  shall  take  the  same 
upon  the  terms  most  favorable  to  the  com- 
pany,' and  declaring  that  premiums,  fines, 
and  interest  on  premiums  should  not  be 
deemed  usurious,  does  not  contravene  Const, 
art.  1.  §  23,  and  art.  4,  §  22,  which  prohibit 
the  granting  of  special  privileges  and  the 
passage  of  special  laws  relating  to  interest; 
since,  under  the  essential  nature  of  the  con- 
tract, the  member  stands  in  the  dual  re- 
lationship of  lender  and  borrower."  The 
same  court,  in  the  month  preceding,  in 
Security  8av.  d  L,  Aaso,  v.  Elbert,  153 
Ind.  198,  54  N.  E.  753,  made  a-  similar  hold- 
ing, from  which  we  need  not  quote.  In 
Archer  v.  Baltimore  Bldg.  d  L,  Asso.  45 
W.  Va.  37,  30  S.  E.  241,  the  supreme  court 
of  appeals  of  West  Virginia  held:  "2. 
Building  associations  are  authorized  to 
adopt  by-laws  fixing  a  minimum  premium 
at  which  to  award  loans  to  their  members, 
such  premiums  to  be  deducted  from  the  loans 
in  advance  or  paid  in  periodical  instal- 
ments. 3.  Section  26,  chap.  54,  Code 
{1899],   in   so  far   as   it   exempts  building 
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associations  from  the  operation  of  the  gen- 
eral law  in  relation  to  usury,  is  not  uncon- 
stitutional." The  opinion  of  the  court  in 
that  case  is  a  valuable  contribution  to  the 
law  of  such  associations.  We  cite,  as  bear- 
ing upon  both  provisions  of  our  Constitution 
said  to  have  been  violated  in  this  case, 
Vermont  Loan  &  T.  Co,  v.  Whithed,  2  N.  D. 
83,  49  N.  W.  318.  The  case  is  a  thorough 
discussion  of  each  of  the  grounds  contended 
for  by  the  plaintiff  in  error,  and  is  in  har- 
mony with  the  other  cases  from  which  we 
have  quoted.  In  People's  Bldg.  d  L.  Aaao. 
V.  Billing,  104  Mich.  186,  191,  62  N.  W.  373, 
374,  the  supreme  court  of  Michigan  says: 
*'It  is  contended  that  the  statute  authorizing 
the  formation  of  building  and  loan  asso- 
ciations is  class  legislation  and  unconstitu- 
tional. This  contention  is  not  supported  by 
the  authorities.  On  the  contrary,  such  leg- 
islation has  been  upheld  in  a  number  of  the 
states,  while  we  have  found  but  a  single  au- 
thority sustaining  the  contention  of  defend- 
ants' counsel, — ^the  case  of  Henderson  Bldg. 
A  L.  A880,  V.  Johnson,  88  Ky.  191,  3  L.  R.  A. 
289,  10  S.  W.  787.  We  think  the  reasoning 
of  the  authorities  which  sustain  the  con 
stitutionality  of  such  statutes  is  in  accord 
with  sound  principle  and  the  previous  hold- 
ings of  this  court.  As  was  said  in  Eolmen 
V.  Bmythe,  100  111.  413:  The  statute  un- 
der which  the  association  was  organized  is 
a  general  law,  applicable  to  all  the  citizens 
of  the  state  who  choose  to  bring  them- 
selves within  the  relations  and  circumstances 
provided  for  by  it.'" 

Each  of  the  above  cases  cited  others  for 
its  support,  imtil  the  array  of  authority 
is  almost  unbroken,  and  truly  formidable. 
Most  of  them  are  modem  decisions,  and 
made  in  the  light  of  rapidly  increasing 
financial  business  and  needs  of  our  people. 
We  are  fully  satisfied  that  our  statute  which 
is  assailed  in  this  case  contravenes  no  provi- 
sion of  our  Constitution. 

The  judgment  of  the  Circuit  Court  is 
affirmed. 


Charles  IRWIN  et  al„  Plffs.  in  Err., 

V. 

Metta  Elma  JACQUES  et  at. 

(71  Ohio  St.  395.) 

*1«  In  an  action  to  contest  a  Tvill  on  tlio 
sole  ffronnd  that   it  ygvaut   not   aiffned 

at  the  end  thereof  as  required  by  f  5916,  Rev. 
Stat.,  its  construction  or  Interpretation  Is  not 

^Headnotes  by  the  Coubt. 


NOTB. — ^Ab  to  sufficiency  of  signature  to  will 
when  not  placed  at  the  end  of  the  Instrument, 
fee  also,  In  this  series,  Warwick  v.  Warwick,  6 
L.  R.  A.  775;  Re  Conway,  11  L.  R.  A.  796;  Re 
Booth,  12  L.  R.  A.  452;  and  Re  Andrews,  48 
L.  R.  A.  6(J2. 
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a  subject  £or  the  consideration  of  the  court  or 
the  jury,  the  only  question  being  whether  the 
will  has  been  executed  in  substantial  com- 
pliance with  the  formalities  prescribed  by  the 
statute. 

2.  IVbere,  in  tbe  trial  of  sncb  issue,  the 
original  will  is  in  evidence,  and  shows 
the  body  of  it  to  be  written  on  horizontal 
lines  of  several  pages  of  foolscap  or  legal-cap 
paper,  so  that  all  Its  Items  and  provisions 
are  In  consecutive  order  to  the  end  on  the 
last  page,  and  under  which  the  testator's 
signature  appears;  and  it  also  shows  that 
there  Is  Written  in  the  margin  of  the  last 
page  to  the  left  of  and  separated  from  the 
body  of  the  Instrument  a  dispositive  clause, 
extending  lengthwise  of  the  page  from  near 
the  bottom  to  near  the  top  thereof,  and  In 
no  manner  connected  with  the  body  of  the  in- 
strument by  any  words,  mark,  or  character 
as  a  reference  to  indicate  where  the  marginal 
matter  Is  to  be  read  In  relation  to  the  other 
provisions ;  and  It  is  established  by  the  tes- 
timony that  the  marginal  matter  was  written 
after  all  the  other  provisions,  at  the  request 
of  the  testator,  and  before  he  attached  his 
signature  under  the  body  of  the  will, — then 
such  will  Is  not  signed  at  Its  end,  as  required 
by  statute  and  It  Is  Invalid  for  that  reason. 

8.  "Where  snch  will  and  snch  facts  are 
hefore  the  Jnry,  It  Is  not  error  for  the 
court  to  charge  as  follows:  **lf  you  find 
from  the  evidence  that  the  matter  written  up- 
on the  margin  of  the  page  upon  which  the  tes- 
tator's signature  appears  was  written  before 
the  will  was  signed  by  him,  and  that  the  tes- 
tator intended  such  written  matter  on  the 
margin  to  be  a  part  of  his  will,  then  I  say  to 
you  such  will  Is  not  signed  at  the  end  as  re- 
quired by  statute,  and  your  verdict  should  be 
for  the  plaintiffs,  and  that  the  paper  writing 
produced  Is  not  the  last  will  and  testament  of 
Henry  Irwin." 

(January  31,  1905.) 

ERROR  to  the  Circuit  Court  for  Muskin- 
gum County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Com- 
mon Pleas  in  plaintiffs'  favor  in  a  proceed- 
ing to  contest  the  will  of  Henry  Irwin,  de- 
ceased.    Affirmed, 

Statement  by  Price,  J.: 

One  of  the  defendants  in  error,  Metta 
Elma  Jacques,  commenced  an  action  in  the 
court  of  common  pleas  against  the  plaintiiffs 
in  error  and  others,  contesting  the  will  of 
Henry  Irwin,  who  died  on  the  14th  day  of 
February,  1901.  The  instrument  purport- 
ing to  be  the  will  bears  date  November  4, 
1898,  and  it  was  presented  for  probate  in 
the  probate  court  of  Muskingum  county  on 
the  23d  day  of  February,  1901,  and  it  was 
admitted  to  probate  on  the  9th  day  of 
March,  1901.  Letters  testamentary  were 
issued  thereon  to  Dr.  Lewis  H.  Marshall, 
who  thereupon  qualified.  After  stating  the 
relation  which  each  of  the  parties  to  the 
suit  sustained  to  the  testator,  and  the  pro- 
visions of  the  will,  the  petition  alleges  as 
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ibe  011I7  ground  of  contest  the  following: 
'Tlaintiff  further  says  that  the  said  paper 
writing  or  pretended  will  is  not  the  valid 
last  will  and  testament  of  said  decedent,  be- 
cause the  same  is  not  executed  and  is  not 
signed  at  the  end  thereof  as  required  by  the 
statute  of  Ohio.".  Those  defendants  who 
are  now  plaintiffs  in  error,  except  the  ex- 
ecutor, answered  the  petition,  and  averred 
that  the  said  paper  writing  purporting  to  be 
the  last  will  and  testament  of  the  said  Hen- 
ry Irwin  is  his  last  will  and  testament,  and 
that  is  was  duly  executed  and  signed  at  the 
end  thereof  as  required  by  the  statute  of 
Ohio;  and  they  denied  each  and  every  aver- 
ment in  the  amended  petition  that  is  incon- 
sistent with  the  statements  of  the  answer. 


The  issue  being  made  up  by  these  pleadings,, 
the  case  came  to  trial  by  jury,  and  the  de- 
fendant introduced  and  read  to  the  jury  the 
will  of  Henry  Irwin,  deceased,  and  the  pro- 
bate thereof,  as  shown  by  the  records  of  the 
probate  court,  and  then  rested.  The  origi- 
nal will  consisted  of  six  pages  of  foolscap 
or  legal-cap  paper,  the  last  page  of  which 
exhibits  the  ground  of  controversy.  The 
printed  record  contains  a  facsimile  of  the 
page,  except  that  a  red  line,  which  could 
not  be  photographed,  ran  from  top  to  bottom 
of  the  page,  passing  between  the  word  "es- 
tate" at  the  end  of  the  marginal  clause,  and 
the  word  "attest"  and  parallel  with  the 
longer  sides  of  the  page. 

The  following  is  a  facsimile  of  the  will: 


mts  of  the  answer.        The  following  is  a  facsimile  of  th< 


at^t^^^*^€^^ 


^t.'^. 
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The  contestants  introduced  evidence  tend- 
ing to  pfove  that  after  Dr.  Marshall,  the 
scrivener,  had  written  the  various  provi- 
sions of  the  will  and  the  attesting  clause,  he 
read  the  same  over  to  the  testator,  who  ex- 
pressed his  satisfaction  with  what  had  been 
written,  but  refused  to  sign  it  as  his  will 
until  another  provision  was  inserted  to  the 
effect  that,  if  any  child  or  heir  should  be 
dissatisfied  with  his  will,  he  should  be  "cut 
out,"  and  should  have  no  part  of  his  estate. 
To  express  his  intention  and  desire  in  this 
respect,  the  clause  on  the  left-hand  margin 
of  the  last  page  was  written  by  the  scrive- 
ner, and  when  this  was  read  to  him  he  ex- 
pressed his  satisfaction,  and  then  signed  the 
body  of  the  will  under  the  attesting  clause, 
and  his  signature  was  witnessed  by  two 
witnesses.  Other  material  facts  bearing  on 
the  subject  appear  in  the  opinion. 

At  the  close  of  the  testimony  and  argu- 
ments the  court  charged  the  jury  as  follows : 
"This  is  a  proceeding  known  as  a  contest  of 
a  will.  You  will  have  the  will  with  you  in 
your  retirement.  Your  verdict  will  be  ei- 
ther that  the  paper  purporting  to  be  the  last 
will  and  testament  of  Henry  Irwin,  deceased, 
is  or  that  it  is  not  the  valid  last  will  and 
testament  of  the  said  decedent.  I  give  you 
this  simple  instruction  to  govern  you  in  the 
consideration  of  this  case.  If  you  find  from 
the  evidence  that  the  matter  written  upon 
the  margin  of  the  page  upon  which  the  tes- 
tator's signature  appears  was  written  before 
the  will  was  signed  by  him,  and  that  the 
testator  intended  such  written  matter  on 
the  margin  to  be  a  part  of  his  will,  then  1 
say  to  you  such  will  was  not  signed  at  the 
end  as  required  by  statute,  and  your  ver- 
dict should  be  for  the  plaintiff,  and  that 
the  paper  writing  produced  is  not  the  last 
will  and  testament  of  Henry  Irwin."  This 
charge  was  excepted  to  by  the  defendants. 
The  jury  returned  a  verdict  for  the  plain- 
tiff, finding  that  said  paper  produced  is  not 
the  valid  last  will  and  testament  of  Henry 
Irwin,  deceased.  The  court  overruled  a 
motion  for  new  triil,  and  rendered  judg- 
ment on  the  verdict.  A  bill  of  exceptions 
was  taken,  and  error  prosecuted  in  the  cir- 
cuit court,  where  the  judgment  was  affirmed. 
Error  is  prosecuted  in  this  court  to  reverse 
both  judgments. 

Messrs.  F.  H.  Sontliarcl  and  OraaiKer 

St  Granger,  for  plaintiffs  in  error: 

The  will  of  Henry  Irwin  was  signed  at 
the  end  thereof. 

The  policy  of  the  law  to  sustain  wills 
generates  a  liberal  construction  of  the  stat- 
utes stating  the  formal  requirements  for  a 
will,  and  frowns  upon  a  strict  and  literal 
construction,  which  would  have  the  tenden- 
cy of  overthrowing  wills. 
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A  substantial  compliance  with  the  formal- 
ities prescribed  by  the  statute  is  sufficient. 

29  Am.  &  Eng.  Enc  Law,  pp.  161-168, 
notes;  Page,  Wills,  §§  183-187;  Chaffee  v. 
Baptist  Missionary  Convention,  10  Paige, 
85,  40  Am.  Dec.  226;  Gilbert  v.  Knox,  62 
N.  Y.  131;  Sisters  of  Charity  v.  Kelly,  67 
N.  Y.  409*5  Broum  v.  Clark,  77  N.  Y.  369; 
Younger  v.  Duffie,  94  N.  Y.  535,  46  Am. 
Rep.  156;  Turner  v.  Soott,  61  Pa.  126;  Bak- 
er*s  Appeal,  107  Pa.  381,  52  Am.  Rep.  478;' 
Bamewall  v.  Murrell,  108  Ala.  366,  18  So. 
831;  Slater  v.  Cave,  3  Ohio  St.  80. 

In  determining  whether  a  will  is  signed 
at  its  end,  each  case  as  it  arises  presents  its 
own  controlling  circumstances,  and  will  be 
decided,  keeping  in  mind  the  intention  of 
the  legislators  in  enacting  the  requirement; 
namely.  Is  it  so  signed  as  to  adopt  the 
whole  instrument  after  it  is  finished,  as  to 
prevent  interpolation,  unauthorized  addi- 
tion, improper  alteration,  fraud?  If  it  is 
so  signed,  it  is  signed  at  the  end,  within 
the  legislative  intent,  although  not  literally 
and  exactly  at  the  end. 

Tonnele  v.  Hall,  4  N.  Y.  140;  MoCfuire  v. 
Kerr,  2  Bradf.  244;  Younger  v.  Duffie,  94 
N.  Y.  535,  46  Am.  Rep.  156;  Hays  v.  Har- 
den, 6  Pa.  413;  Willis  v.  Lowe,  6  Notes  of 
Cases,  429;  Glanoy  v.  Qlanoy,  17  Ohio  St. 
134;  Baker  v.  Baker,  61  Ohio  St.  217,  37  N. 
E.  125;  Slater  v.  Cave,  3  Ohio  St.  80. 

It  does  not  seem  possible  to  treat  the 
sixth  page  otherwise  than  that  the  margin- 
al clause  be  considered  as  belonging  in  the 
will  immediately  after  the  subscribing 
clause  at  the  top  of  the  page,  and  that  the 
mark  of  the  testator  is  placed  at  the  end  of 
the  document. 

Baker  v.  Baker,  51  Ohio  St.  222,  37  N.  E. 
125;  Sisters  of  Charity  v.  Kelly,  67  N.  Y. 
409. 

That  the  jury  is  the  tribunal  to  deter-, 
mine  and  decide  whether  or  not  a  paper 
writing  in  controversy  is  a  will,  see — 

Rev.  Stat.  §  5861;  Coooh  v.  Coooh,  18 
Ohio,  146;  Walker  v.  Walker,  14  Ohio  St. 
157,  82  Am.  Dec.  474;  Holt  v.  Lamb,  17 
Ohio  St.  374;  Dew  v.  Reid,  52  Ohio  St.  619, 
40  N.  E.  718. 

Messrs,  F.  A.  Durban  and  E.  R.  Meyer, 
for  defendants  in  error: 

The  power  to  make  a  will  is  not  an  inci- 
dent of  the  jus  disponendi.  It  is  conferred 
by  statute. 

Doyle  v.  Doyle,  50  Ohio  St.  345,  34  N.  E. 
160. 

The  marginal  matter  in  this  case  is  a 
dispositive  clause,  and  its  operation  would 
affect  the  disposition  of  the  testator's  prop- 
erty. 

Bradford  v.  Bradford,  19  Ohio  St.  646,  2 
Am.  Rep.  419. 

The  statute  requires  the  will  to  be  signed 
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at  the  end.  It  means  that  when  the  paper 
18  taken  up  and  read  the  whole  wHl  will 
naturally  be  read  before  the  testator's  sig- 
nature is  reached. 

Keyl  V.  Feuohier,  56  Ohio  St.  424,  47  N. 
£.  140;  Marshall  v.  Mason,  176  Mass.  216, 
79  Am.  St.  Rep.  305,  57  N.  E.  340;  Qlancy 
V.  Qlancy,  17  Ohio  St.  134;  Wineland's  Ap- 
peal, 118  Pa.  37,  4  Am.  St.  Rep.  571,  12  Atl. 
301;  Re  Andrews,  162  N.  Y.  1,  48  L.  R.  A. 
662,  76  Am.  St.  Rep.  294,  50  N.  E.  529. 

Prioe,  J.,  delivered  the  opinion  of  the 
court: 

We  are  not  required  in  this  case  to  as- 
certain the  intention  of  the  testator  in  mak- 
ing the  will  before  us,  nor  to  construe  its 
provisions,  but  to  determine  whether  it  was 
executed  according  to  law.  The  undisput- 
ed testimony  shows,  and  counsel  for  the 
parties  agree,  that  it  was  the  intention  of 
Henry  Irwin  to  make  the  marginal  clause 
found  on  the  sixth  or  last  page  a  part  of 
that  instrument.  As  appears  from  the  in- 
tended facsimile  in  our  statement  of  the 
case,  the  body  of  the  alleged  will  was  writ- 
ten on  the  horizontal  lines  of  the  pages,  but 
leaving,  at  least  on  the  sixth  or  last  page, 
a  considerable  blank  space  to  the  left  of  the 
ends  of  the  lines.  The  signatures  of  the 
testator  and  the  witnesses  follow  below  the 
attestation  clause,  and  are  under  the  body 
of  the  instrument,  and  at  its  end,  as  if  no 
marginal  clause  had  been  inserted.  This 
marginal  clause  commences  on  the  left 
edge  of  the  page,  running  lengthwise  there- 
with from  near  the  bottom  to  near  the  top 
thereof.  The  lower  end  of  the  clause  is  1 
inch  or  more  below  and  to  the  left  of  the 
names  of  the  witnesses,  and  about  3  inches 
below  and  to  the  left  of  the  signature  of 
the  testator.  Between  the  lower  end  of  the 
clause  and  the  names  of  the  witnesses  there 
is  a  blank  space  of  about  1  inch,  and  be- 
tween it  and  the  attestation  clause  the 
blank  space  is  about  1%  inches  in  width 
Between  the  subscribing  and  attestation 
clauses  on  the  horizontal  lines  there  is  a 
blank  space  of  four  lines. 

We  think  we  have  sufficiently  described 
the  location  and  relative  situation  of  this 
clause,  which  constitutes  the  ground  of  the 
contest.  Its  history  otherwise  is  very  brief, 
and  may  be  summed  up  in  a  few  words. 
The  will,  as  originally  prepared  by  the 
scrivener,  occupied,  and  yet  occupies,  six 
pages  of  foolscap  or  legal  cap  paper,  on 
the  last  of  which  are  the  signatures  of  the 
testator  and  the  witnesses.  It  was  read 
over  to  the  testator,  and  he  expressed  his 
•  satisfaction  with  its  provisions  so  far  as 
they  had  been  written,  but  refused  to  sign 
until  another  provision  should  be  inserted. 
He  desired  to  prevent  attack  on  his  will  and 
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litigation  that  might  follow  at  the  instance 
of  dissatisfied  heirs,  legatees,  or  devisees, 
and  to  this  end  requested  that  there  be  in- 
serted a  provision  that  would  impose  some- 
thing of  a  penalty  upon  any  person  who 
would  controvert  the  disposition  he  was 
making  of  the  property.  The  marginal 
clause  referred  to  was  written  in  the  space 
and  in  the  manner  just  described,  and  it 
reads:  "My  will  is  that  any  child  or  heir 
not  taken  with  this  my  last  will  and  testa- 
ment shall  be  disinherited,  cut  out,  and 
shall  have  not  one  doll  of  my  estate." 
With  this  in,  the  will  was  read  to  the  tes- 
tator, and  he  expressed  his  satisfaction,  and 
signed  it  at  the  place  before  stated.  The 
party  or  parties  contesting  the  will  alleged 
in  the  petition  and  contended  at  the  trial 
that  the  will  was  void,  because  it  was  not 
signed  at  the  end  thereof. 

On  this  subject  our  statute  (Rev.  Stat. 
9  5910)  provides:  "Every  last  will  and 
testament  (except  nuncupative  wills  here- 
inafter provided  for)  shall  be  in  writing, 
and  may  be  hand  written  or  typewritten, 
and  such  will  shall  be  signed  at  the  end 
thereof  by  the  party  making  the  same,  or 
by  some  other  person  in  his  presence  and  by 
his  express  direction,  and  shall  be  attested," 
etc.  We  have  seen  that  the  testator  intend- 
ed the  clause  written  on  the  margin  to  be  a 
part  of  his  will,  and  that  he  declined  to 
sign  until  it  or  its  equivalent  was  inserted 
somewhere  in  the  instrument,  but  he  did 
not  direct  where  it  should  be  inserted.  If 
the  language  so  written  has  no  legal  sig- 
nification, and  has  no  e£fect  on  the  other 
provisions  of  the  will,  it  might  be  treated  as 
mere  unimportant  surplusage,  as  in  Baker 
V.  Baker,  51  Ohio  St.  217,  37  K.  E.  125.  In 
that  case  the  testator,  after  having  signed 
the  instrument  disposing  of  his  property 
and  appointing  his  sister-in-law  as  the  ex- 
ecutrix, which  was  duly  witnessed,  wrote 
under  the  attestation  clause  the  words,  '*My 
sister-in-law  is  not  required  to  give  bond 
when  probated,"  and  signed  his  name  there- 
to, which  was  not  attested.  It  was  held 
that  these  words  could  not  affect  the  con- 
struction of  the  will,  were  not  dispositive 
in  character,  and  that  the  will  was  signed 
at  the  end  thereof.  But  if  the  clause  is  of 
a  dispositive  character,  and  may,  in  certain 
events,  change  the  course  of  some  or  all  of 
his  property,  its  location  in  the  instrument 
is  of  essential  importance  in  deciding  wheth- 
er the  will  is  signed  at  its  end.  Although 
the  language  of  the  marginal  clause  is 
crude,  and  is  the  expression  of  an  illiterate 
man,  yet  its  meaning  is  not  doubtful  when 
coupled  with  the  directions  of  the  testator 
which  led  to  its  insertion.  According  to 
the  undisputed  testimony,  he  was  determined 
that  his  e^ate  should  be  settled  in  peace, 
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and  according  to  bis  will,  and  that  if  any 
"child  or  heir"  should  not  "take"  with  his 
will,  he  should  be  cut  off  without  one  dol- 
lar of  his  estate.  Clearly,  the  clause  has 
a  dispositive  character,  and  this  seems  to  be 
admitted  by  counsel  for  plaintiff  in  error. 
In  Bradford  v.  Bradford,  19  Ohio  St.  546,  2 
Am.  Rep.  419,  it  is  held  that  "a  condition 
in  a  will  whereby  the  testator  excludes  any 
one  of  his  heirs  who  'goes  to  law  to  break 
his  will'  from  any  part  or  share  of  his  es- 
tate is  valid  and  binding;  and  effect  will  be 
given  to  it  as  well  in  respect  to  bequests  of 
personalty  as  to  devises  of  real  estate." 
However,  they  urge  that,  while  this  is  true, 
the  beneficiaries  under  the  will  have  all 
united  to  uphold  it,  and  that  this  appears 
by  their  joint  answer  in  this  case,  wherein 
they  allege  that  the  paper  produced  aJs  the 
last  will  and  testament  of  Henry  Irwin  is 
his  valid  last  will  and  testament.  There- 
fore, it  is  argued,  the  marginal  clause  can 
never  have  any  chance  for  operation,  and  is 
no  longer  of  consequence,  in  the  settlement 
of  the  estate.  But  it  must  be  borne  in  mind 
that  the  will  was  executed  without  any 
knowledge  of  what  the  "child  or  heir"  might 
subsequently  decide  to  do,  and  hence  the  in- 
tense desire  to  provide  for  the  contingency. 
The  will  became  operative  when  admitted 
to  probate.  The  testator  died,  leaving  the 
instrument  just  as  he  had  made  it,  con- 
taining within  its  scope  this  dispositive 
clause,  and  no  pleading  could  be  filed  in  a 
case  contesting  the  will  that  would  change 
its  dispositive  character.  It  must  be  judged 
as  it  stood  when  inserted  in  the  will,  and  as 
it  was  probated  with  the  balance  of  the  in- 
strument. 

We  therefore  recur  to  the  question.  Was 
the  will  signed  at  its  end,  as  required  by 
statute?  The  trial  court  submitted  the 
question  to  the  jury  in  a  very  concise  in- 
struction, which  covered  the  whole  law  of 
the  case.  It  is  this:  "If  you  find  from  the 
evidence  that  the  matter  written  upon  the 
margin  of  the  page  upon  which  the  testa- 
tor's signature  appears  was  written  before 
the  will  was  signed  by  him,  and  that  the 
testator  intended  such  written  matter  on 
the  margin  to  be  a  part  of  his  will,  then  1 
say  to  you  such  will  was  not  signed  at  the 
end,  as  required  4)y  statute,  and  your  ver- 
dict should  be  for  the  plaintiff,  and  that 
the  paper  writing  produced  is  not  the  last 
will  and  testament  of  Henry  Irwin."  This 
brief  charge  implied  that  the  matter  writ- 
ten in  the  margin  is  of  a  dispositive  charac- 
ter, which  was  the  decision  of  a  question  of 
law  for  the  consideration  of  the  court.  The 
only  questions  of  fact  for  the  determination 
of  the  jury  were :  ( 1 )  Was  the  matter  up- 
on the  margin  written  there  before  the  tes- 
tator signed  the  will?  (2)  Did*  he  intend 
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such  written  matter  to  be  part  of  his  will? 
If  "Yes"  is  answered  to  both  inquiries,  then 
the  statute  is  interposed  by  the  court,  and 
the  jury  was  told  that  the  will  was  not 
signed  at  its  end.  This  charge  is  severely 
criticized  by  counsel  as  a  usurpation  of  the 
province  of  the  jury,  whereby  the  court;  and 
not  the  jury,  decided  the  contest.  We  can- 
not concur  in  this  criticism.  It  is  true 
that,  after  a  will  has  been  admitted  to  pro- 
bate, and  is  contested  under  the  statute  in 
the  court  of  common  pleas,  the  will  and  the 
record  of  its  probate  make  a  prima  facie 
case  for  the  contestees,  and  the  burden  is 
upon  the  contestants  to  overthrow  the  will, 
and  that  the  ground  of  contest,  as  a  general 
rule,  is  to  be  determined  by  the  jury.  But 
the  court  does  not  lose  its  jurisdiction  to  de- 
cide all  questions  of  law  that  may  arise  on 
the  trial.  The  questions  of  fact  were  left 
to  the  jury,  and  the  court  properly  charged 
as  to  the  legal  effect  of  their  findings. 
There  could  be  no  mistake  as  to  the  findings 
of  fact,  for  it  was  clear  and  beyond  dispute 
that  the  marginal  matter  was  written  before 
the  testator  signed  the.  instrument,  and 
that  he  not  only  intended,  but  demanded, 
that  it  be  written  somewhere  in  his  will. 
The  will  was  with  the  jury,  and  henoe  the 
charge  of  the  court  only  applied  the  law  to 
the  facts,  and  this  was  the  duty  of  the  court. 
In  Wagner  v.  Ziegler,  44  Ohio  St  69,  4  N. 
E.  706,  this  court  held  that,  "in  the  trial 
of  the  contest  of  a  will,  where  the  testimony 
introduced  does  not  tend  to  prove  the  issue 
on  the  part  of  the  plaintiffs,  showing  inca- 
pacity of  the  decedent  to  make  a  will  at  the 
time  the  will  was  made,  it  is  not  error  for 
the  court,  at  the  conclusion  of  the  plaintiffs' 
testimony,  to  direct  the  jury  to  find  a  ver- 
dict sustaining  the  will."  That  holding 
simply  means  that  the  powers,  duties,  and 
functions  of  the  court  in  the  trial  of  will 
contests  are  practically  the  same  as  in  other 
jury  trials  of  civil  cases. 

Taking  the  instrument,  the  original  last 
page  containing  the  marginal  matter  as 
theie  found,  and  the  undisputed  evidence  as 
to  its  insertion  before  the  signing  by  the 
testator  and  the  witnesses,  and  that  the 
testator  intended  it  to  be  a  part  of  the  will, 
did  the  trial  court  correctly  apply  the  law? 
We  think  it  did.  The  statute  (§5916)  pre- 
scribes the  formalities  to  be  observed  in  the 
execution  of  a  will,  and  we  think  the  inten- 
tion of  the  legislature,  as  thus  expressed,  is 
very  plain.  The  history  of  this  and  similar 
legislation  evinces  a  purpose  that  such  dis- 
positions of  property,  real  or  personal, 
should  be  so  executed  as  to  prevent,  as  far 
as  practicable,  imauthorized  and  fraudulent, 
additions  and  interlineations  before  or  after 
the  execution  of  the  will.  There  should  be 
some  continuity  in  the  expression  of  the 
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testator's  wishes,  and,  if  a  part  of  the  will 
is  aside  from  the  continuity  of  the  language, 
such  as  the  marginal  matter  in  this  case, 
there  should  be  some  word  or  character 
used  as  a  reference  to  the  place  it  should 
occupy  in  relation  to  the  other  provisions, 
80  that  the  end  of  the  will  may  be  ascer- 
tained. The  authorities  sustain  this  degree 
of  liberality  towards  the  work  of  incompe- 
tent persons  who  sometimes  are  called  upon 
to  draft  wills,  but  beyond  this  the  rule  of 
strict  observance  of  the  statute  is  seldom,  if 
ever,  relaxed.  The  lawmaking  body  (our 
legislature)  has  the  power  to  set  the  guards 
against  fraudulent  dealings  with  such  sol- 
emn instruments,  and  it  has  done  so,  and  we 
are  not  at  liberty  to  disregard  them. 

The  will  before  us  has  no  reference  by 
word  or  character  to  the  marginal  clause. 
There  is  nothing  to  show  in  what  connec- 
tion, if  any,  it  should  be  read  in  relation  to 
the  other  items  or  provisions.  It  might  be 
taken  as  a  stray  but  for  the  parol  testimony 
adduced  at  the  trial  to  the  effect  that  it  was 
written  before  the  testator  signed  the  will, 
and  that  he  intended  it  to  form  a  part  of  it. 
Evidently  it  was  the  last  provision  written, 
and  was  so  written  immediately  before  the 
testator  and  witnesses  signed  their  names. 
The  witnesses  so  testify,  and  the  jury  so 
found.  Is  the  marginal  clause  the  end  of 
the  wil>?  If  so,  the  testator  did  not  sign 
it  at  the  end  thereof.  There  were  blank 
marginal  spaces  on  each  of  the  six  pages 
constituting  the  whole  instrument.  On  the 
last  or  sixth  page  a  space  of  four  lines  was 
left  for  testator's  signature  just  preceding 
the  attestation  clause.  There  is  no  refer- 
ence by  word  or  character  in  that  space  to 
indicate  that  the  marginal  matter  belongs 
there;  nor  is  there  any  mark  or  reference 
in  the  entire  instrument  to  indicate  where 
it  belongs.  Hence,  beginning  at  the  first 
page,  and  reading  the  items  and  provisions 
in  their  consecutive  order,  down  to  the  sig- 
nature, we  see  nothing  else  until  we  have 
concluded,  and  then  see  off  to  the  left  on 
the*  margin  the  matter  quoted,  standing 
alone  and  unidentified.  Yet  the  testimony 
and  agreement  are  that  the  testator  intend- 
ed this  matter  to  be  a  part  of  his  will.  As 
said  in  Baker's  Appeal,  107  Pa.  381-392, 
62  Am.  Rep.  478:  "Where,  however  the 
continuity  of  a  writing  otherwise  complete 
it  attempted  to  be  broken  by  the  insertion 
into  it  of  a  clause  or  paragraph  written  up- 
on the  same  or  a  different  page  or  sheet,  the 
clause  to  be  inserted  must  be  plainly  re- 
ferred to,  and  be  susceptible  also  of  certain 
identification.  The  reference  must,  as  we 
have  already  shown,  be  complete  in  the  body 
of  the  will.  The  testator's  intention  cannot 
otherwise  appear."  An  inspection  of  the 
will  in  contest  here  and  a  consideration  of 
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the  uncontroverted  facts  lead  us  to  the  con- 
clusion that  the  charge  of  the  trial  court 
is  sound,  and  that  the  will  was  not  signed 
at  its  end. 

Bearing  upon  the  construction  of  our 
statute  and  similar  statutes  of  other  states 
may  be  cited  Olaney  v.  Olancy,  17  Ohio 
St.  135;  Keyl  v.  Feuohier,  56  Ohio  St.  424, 
47  N.  E.  140;  Sisters  of  Charity  v.  Kelly, 
67  N.  Y.  409;  Re  O'Neil,  91  N.  Y.  516;  Be 
Conway,  124  N.  Y.  465,  11  L.  R.  A.  796,  26 
N.  E.  1028;  Wineland's  Appeal,  118  Pa.  37, 
4  Am.  St.  Rep.  571,  12  AtL  301;  Re  An- 
dreiDs,  162  N.  Y.  1,  48  L.  R.  A.  662,  76  Am. 
St.  Rep.  294,  56  N.  E.  529;  Re  Walker,  110 
Cal.  387,  30  L.  R.  A.  460,  52  Am.  St.  Rep. 
104,  42  Pac.  815.  The  doctrine  of  these 
cases  seems  to  be  that,  as  to  the  manner  of 
the  execution  of  a  will,  the  courts  look  to 
the  intention  of  the  legislature,  and  not  the 
intention  of  the  testator.  The  intention  of 
the  latter  is  sought  in  the  interpretation  of 
wills,  but  the  purpose  of  the  legislation  must 
be  looked  to  as  to  the  formalities  prescribed 
for  their  execution.  The  application  of 
these  rules  may  in  some  cases  work  hard- 
ship, and  thwart  an  intended  disposition 
of  property;  but  the  safeguards  cannot  be 
frittered  away  because  of  the  unfortunate 
work  of  an  incompetent  who  has  been  given 
the  grave  responsibility  of  writing,  a  will. 
The  protection  of  wills  from  fraudulent  and 
unauthorized  changes,  additions,  and  inter- 
lineations seems  to  be  the  paramount  ob- 
ject of  the  statute,  and  its  enforcement  will 
no  doubt  work  the  greater  good. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Spear,  Ch.  J.,  and  Bavls,  Shanok, 
Crew,  and  Summers,  JJ.,  concur. 


STATE   of   Ohio   ex  rel,  Jean  D.  McKELL 

V. 

Huston  T.  ROBINS,  Judge  of  Probate. 
(71  Ohio  St.  273.) 

*The  act  of  tlie  general  aflflemblT-  entitled 
"An  Act  to  Amend  §  3641c  of  the  Revised 
Statutes  of  Ohio,  Relating  to  the  Giving  of 

•Headnote  by  the  Codbt. 


NOTB. — A  new  phase  of  the  paternal  effort 
of  the  legislature  to  Interfere,  with  private 
rights  of  contract  finds  condemnation  in  the 
above  case.  The  statute,  in  addition  to  the 
ordinary  objections  to  such  legislation  which 
are  discussed  in  the  notes  to  People  v.  Orange 
County  Road  Constr.  Co.  65  L.  R.  A.  33, 
and  State  v.  Ijoomis,  21  L.  R.  A.  780,  Incorpo- 
rates the  more  objectionable  feature  of  confer- 
ring  a  special  privilege  on  surety  companies. 
Upon  this  l)ranch  of  the  case  there  Is  not  enough 

I  material  In  addition  to  that  cited  in  the  case 

'  to  make  annotation  desirable. 
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Surety  Bonds/*  passed  April  20,  1904,  (97 
Ohio  Laws,  182),  Ib  unconstitutional  and 
Told,  l)elng  In  violation  of  article  1,  H  1 
and  2,  of  the  Constitution. 

(January  8,  1905.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defendant  to  accept  an  ad- 
ministratrix's bond.    Allotced. 

The  facts  are  stated  in  the  opinion. 

Mr.  Iiawrenoe  T.  Neal,  for  relator: 

A  necessary  requirement  of  all  legisla- 
tion is  that  it  should  not  be  unequal  or  par- 
tial in  its  character  and  effect. 

Bill  of  Rights,  Ohio  Ck)nst.  art.  1,  §  2; 
State  ex  rel,  Schtoartz  v.  Ferris,  53  Ohio 
St.  314,  30  L.  R.  A.  218,  41  N.  E.  579; 
Hocking  Valley  Coal  Co,  v.  Roeser,  53  Ohio 
St  12,  29  L.  R.  A.  386,  53  Am.  St.  Rep.  622, 
41  N.  E.  263;  Harmon  v.  State,  66  Ohio 
St.  249,  68  L.  R.  A.  618,  64  N.  E.  117; 
State  V.  Oravett,  66  Ohio  St.  289,  65  L.  R. 
A.  791,  87  Am.  St.  Rep.  605,  62  N.  E.  326; 
Williama  v.  Donough,  65  Ohio  St.  499,  66 
L.  R.  A.  766,  63  N.  E.  84;  State  v.  Gard- 
ner, 58  Ohio  St.  599,  41  L.  R.  A.  689,  66  Am. 
St.  Rep.  785,  51  N.  E.  136;  Atchison  d  y. 
R,  Co.  V.  Baty,  6  Neb.  37,  29  Am.  Rep.  356 ; 
Wilder  v.  Chicago  d  W.  3f .  R.  Co.  70  Mich. 
382,  38  N.  W.  289;  Grand  Rapids  Chair  Co. 
V.  Runnels,  77  Mich.  104,  43  N.  W.  1006; 
Durkee  v.  JanesviUe,  28  Wis.  464,  9  Am. 
Rep.  500;  Holden  v.  James,  11  Mass.  396, 
6  Am.  Dec.  174;  Missouri  v.  Lewis  {Bowman 
V.  Leiois)  101  U.  S.  22,  25  L.  ed.  989;  Bar- 
hier  V.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  6  Sup.  Ct.  Rep.  357 ;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct. 
Rep.  1064;  Gulf,  C.  d  8.  F.  R.  Co.  v.  Ellis. 
165  U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct. 
Rep.  256;  Com.  use  of  Titusville  v.  Clark, 
196  Pa.  634,  57  L.  R.  A.  348,  86  Am.  St. 
Rep.  694,  46  Atl.  286. 

The  legislature  has  made  a  discrimina- 
tion in  favor  of  surety  companies  by  act- 
ually assuming  to  delegate  to  these  compa- 
nies the  power  to  determine  what  kind  of  a 
bond  or  imdertaking  any  party  or  officer, 
other  than  the  superintendent  of  insurance 
and  notaries  public,  and  executors,  admin- 
istrators, guardians,  trustees,  and  other  fi- 
duciaries whose  bonds  do  not  exceed  $2000  in 
amount,  shall  be  required  to  give.  It  is, 
in  effect,  a  delegation  of  legislative  power  to 
surety  companies;  and  the  Constitution  and 
a  wise  public  policy  alike  forbid  the  dele- 
gation of  any  such  power  to  a  private  cor- 
poration. 

Harmon  v.  State,  66  Ohio  St.  249,  58  L. 
R.  A.  618,  64  N.  E.  117;  People  ex  rel. 
Shumway  v.  Bennett,  29  Mich.  451,  18  Am. 
Rep.  107;  Senate  of  Happy  Home  Cluhs  v. 
Alpena  County,  99  Mich.  117,  23  L.  R.  A. 
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144,  57  N.  W.  1101;  Fogg  v.  Union  Bank, 
1  Baxt.  435. 

Courts  of  record  have  the  inherent  power 
to  determine  judicially  as  to  the  sufficiency 
of  any  security  to  be  required  from  persona 
subject  to  their  order.  This  power  is  be- 
yond legislative  interference. 

Re  American  Bkg.  d  T.  Co.  17  Pa.  Co.  Ct. 
274,  4  Pa  Dist.  R.  767. 

The  right  to  acquire,  possess,  and  protect 
property  is  guaranteed  to  the  people  of  this 
state  by  our  Bill  of  Rights,  and  is  declared 
by  it  to  be  one  of  the  inalienable  rights  of 
man. 

Ohio  Const.  Bill  of  Rights,  art.  1,  §  1. 

This  right  includes  the  right  to  make  and 
enforce  contracts. 

Palmer  v.  Tingle,  55  Ohio  St.  423,  46  N. 
E.  313;  Cleveland  v.  Clements  Bros.  Constr. 
Co.  67  Ohio  St.  219,  69  L.  R.  A.  776,  93  Am. 
St.  Rep.  670,  65  N.  E.  885;  Braoeville  Coal 
Co.  V.  People,  147  111.  66,  22  L.  R.  A.  340,  37 
Am.  St.  Rep.  206,  35  N.  E.  62;  Ritchie  v. 
People,  166  111.  98,  29  L.  R.  A.  79,  46  Am. 
St.  Rep.  315,  40  N.  E.  454;  Fiske  v.  People, 
188  111.  200,  52  L.  R.  A.  291,  68  N.  E.  986; 
People  V.  Gillson,  109  N.  Y.  389,  4  Am.  St. 
Rep.  465,  17  N.  E.  343. 

If  an  officer  pleads  the  authority  of  an  un- 
constitutional act  for  the  nonperformance  or 
violation  of  his  duty,  it  will  not  prevent  the 
issuing  of  a  writ  of  mandamus. 

Board  of  Liquidation  v.  McComh,  92  U.  S. 
532,  23  L.  ed.  626;  Davis  v.  Gray,  16  Wall. 
220,  21  L.  ed.  463;  Oshom  v.  Bank  of 
United  States,  9  Wheat.  869,  6  L.  ed.  233; 
Norton  v.  Shelby  County,  118  U.  S.  426.  30 
L.  ed.  178,  6  Sup.  Ct.  Rep.  1121. 

Courts  and  judges  will  be  required  by 
mandamus  to  approve  and  accept  bonds,  as 
well  as  to  perform  other  duties  imposed  up- 
on them  by  law. 

State  ex  rel.  Adamson  v.  Lafayette  Coun- 
ty, 41  Mo.  225 ;  Beck  v.  Jackson,  43  Mo.  1 17  ; 
Coats  V.  State,  133  Ind.  36,  32  N.  E.  737; 
Basely  v.  Woodruff  County  Court,  28  Ark. 
30G ;  State  ex  rel.  Truesdeil  v.  Plamheck,  36 
Neb.  401,  54  N.  W.  667;  Cox  v.  Rich,  24 
Kan.  20;  Church  v.  United  States,  13  App. 
D.  C.  264. 

Messrs.  Gonlder,  Holding,  A  Maaten, 
for  respondent: 

The  act  does  not  violate  the  14th  Amend- 
ment to  the  Federal  Constitution. 

Barhier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Rep.  357;  Missouri  P. 
R.  Co.  V.  Humes,  115  U.  S.  512,  29  L.  ed. 
463,  6  Sup.  Ct.  Rep.  110;  Lawton  v.  SteeU, 
152  U.  S.  133,  38  L.  ed.  385,  .14  Sup.  Ct. 
Rep.  499;  Addyston  Pipe  d  Steel  Co.  v. 
United  States,  176  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep.  96. 

The  general  assembly  may  make  reason- 
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able  classification  of  the  subjects  to  which 
legislation  shall  apply. 

State  V.  Nelson,  52  Ohio  St.  88,  26  L.  R. 
A.  317,  39  N.  E.  22;  Lawtan  v.  Steele,  152 
U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499;  Minot  v.  Winthrop,  162  Mass.  113,  26 
L.  R.  A.  259,  38  N.  E.  512;  Day  v.  Law- 
rence, 167  Mass.  371,  45  N.  E.  751. 

The  right  to  receive  property  is  not  an 
absolute  one,  to  be  enjoyed  without  the 
imposition  of  any  burdens  upon  the  prop- 
erly by  the  state,  such  as  are  reasonably 
necessary  for  the  general  welfare  and  pro- 
tection of  the  public  and  those  interested 
in  the  estate. 

State  ex  rel.  Sohtoartz  v.  Ferris^  53  Ohio 
St.  325,  30  L.  R,  A.  218,  41  N.  E.  579. 

The  propriety  of  r^^lating  the  giving 
of  bonds  has  been  recognized  in  this  state 
during  its  existence;  and,  if  the  evils  which 
have  resulted  from  the  giving  of  personal 
security  in  the  large  amounts^  have  become 
known  to  the  general  assembly,  as  they 
have  to  every  citizen  of  the  state,  why 
should  it  not  be  permitted,  in  the  exercise 
of  the  discretion  which  it  has,  to  attempt  to 
cure  those  evils  by  .placing  needful  safe- 
guards against  loss  to  those  whose  proper- 
ty the  law  places  in  the  hands  of  another, 
without  being  charged  with  attempting  to 
create  a  favored  class? 

If  the  subject-matter  of  legislation  be  not 
prohibited  by  the  (institution,  the  provi- 
sions of  the  law  must  be  clearly  unreason- 
able before  the  courts  will  declare  it  invalid. 

Sunhury  <£  E.  R.  Co.  v.  Cooper,  33  Pa. 
283;  Clark's  Estate,  195  Pa.  524,  48  L.  R. 
A.  587,  46  Atl.  127. 

It  is  competent  for  the  legislature  to 
decide  as  to  what  security  shall  be  sufficient 
in  such  cases. 

Johnson  v.  Johnson,  88  Ky,  279,  11  S.  W. 
6;  Coleman  v.  Parrott,  11  Ky.  L.  Rep.  947, 
13  S.  W.  526;  Wallace  v.  Scoles,  6  Ohio, 
429;  Love  v.  SJieffelin,  7  Fla.  40;  Tessier  v. 
Crowley,  17  Neb.  210,  22  N.  W.  422. 

The  general  assembly  has  power  to  pass 
laws  for  the  conduct  of  the  affairs  of  the 
offices  created  and  existing,  to  designate  the 
duties  of  public  officials  and  the  manner  in 
which  they  shall  be  performed,  and,  before 
any  person  elected  or  appointed  shall  enter 
upon  the  performance  of  the  trust,  provide 
for  the  giving  of  bonds  as  security  for  the 
faithful  performance  according  to  the  oath 
of  office  and  the  laws  of  the  state. 

State  use  of  Knox  County  v.  Blake,  2 
Ohio  St.  147;  Ex  parte  Buckley,  53  Ala.  42; 
Sohuff  V.  Pflanz,  99  Ky.  97,  35  S.  W.  279. 

DaTlSy  J.,  delivered  the  opinion  of  the 
court: 

The  relator,  Jean  D.  McKell,  was  appoint- 
ed administratrix  of  her  late  husband's  es- 
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tate,  and  she  was  ordered  to  give  bond  in 
the  sum  of  $200,000.  The  relator  immedi- 
ately tendered  a  bond  in  the  required 
amount,  but  the  probate  judge  refused  to 
accept  it,  solely  on  the  ground  that  it  was 
signed  by  personal  sureties,  and  not  by  a 
surety  company,  as  required  by  the  act  of 
the  general  assembly  entitled  "An  Act  to 
Amend  §  3641c  of  the  Revised  Statutes  of 
Ohio,  Relating  to  the  Giving  of  Surety 
Bonds,"  passed  April  20,  1904  (97  Ohio 
Laws,  182).  The  probate  judge  was  fully 
satisfied  that  the  bond  was  sufficient  in  every 
other  respect.  The  relator,  therefore, 
prays  for  writ  of  mandamus  commanding 
the  respondent,  the  probate  judge,  to  ap- 
prove and  accept  the  bond  so  tendered. 
The  respondent  answers  that  he  did  not  ac- 
cept and  approve  said  bond  because  the 
said  statute  provides  that  any  administra- 
tor's bond  in  excess  of  $2,000  must  be  execu- 
ted and  guaranteed  by  a  surety  company  or 
companies  authorized  by  the  laws  of  Ohio 
to  guarantee  the  fidelity  of  persons  hold- 
ing places  of  public  or  private  trust,  unless 
the  person  required  to  give  such  bond  shall 
make  affidavit  that  he  has  applied  to  such 
surety  company  or  companies  for  such  bond 
and  has  been  refused  or  rejected;  that  the 
bond  offered  by  relator  being  in  excess  of 
$2,000  and  not  being  executed  and  guaran- 
teed by  such  surety  company  or  companies, 
but  by  personal  sureties,  and  no  affidavit^ 
as  provided  by  law,  having  been  filed,  he  was 
prohibited  by  the  aforesaid  statute  from 
accepting  or  approving  said  bond.  To 
this  answer  the  relator  has  filed  a  demurrer. 
It  is  insisted  on  behalf  of  the  relator  in 
support  of  the  demurrer  that  this  statute  is 
imconstitutional. 

The  provisions  of  the  act  are  so  interde- 
pendent and  interwoven  that  the  whole  act 
must  stand  or  fall  together.  It  provides 
that  the  execution  of  all  bonds  for  the  faith- 
ful performance  of  official  or  fiduciary  du- 
ties, or  the  faithful  keeping,  applying,  or 
accounting  for  funds  or  property,  or  for  one 
or  more  of  such  purposes,  with  certain  ex- 
ceptions, is  thereby  required  to  be  by  a  sure- 
ty company  or  companies.  We  are  there- 
fore not  able  clearly  to  perceive  that  the 
general  assembly  intended  in  any  event  to 
require  bonds  to  be  executed  by  a  surety  com- 
pany or  companies  in  any  one  of  the  classes 
mentioned,  to  the  exclusion  of  another. 
This  being  so,  if  the  statute  is  void  as  to 
administrators  or  other  fiduciaries,  it  is  void 
as  to  public  officers,  and,  if  void  as  to  pub- 
lic officers,  it  is  void  as  to  fiduciaries,  and 
the  contention  here  made  as  to  the  bond  of 
an  administratrix  involves  as  well  the  ques- 
tion as  to  the  validity  of  the  bonds  of  pub- 
lic officers. 

Liberty  to  contract  is  one  of  the  inaliena- 
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ble  rights  of  man  which  is  guaranteed  to 
every  citizen  by  the  Bill  of  Rights  (Const, 
art.  1,  §  1),  subject  only  to  such  restric- 
tions as  clearly  appear  to  be  for  the  general 
welfare.  The  mere  fact  that  the  general  as- 
sembly has  enacted  a  law  which  narrows 
the  liberty  of  contract  as  to  the  whole  peo- 
ple, or  as  to  a  class  of  citizens,  is  not  de- 
cisive. If  it  were  so,  the  constitutional 
guaranty  might  be  made  a  dead  letter  by 
bills  passed  through  the  procurement  of  in- 
terested parties,  or  in  response  to  the  de- 
mands of  extremists  in  times  of  popular  ex- 
citement. It  is  the  province  of  the  courts 
to  determine  whether  a  given  statute  infrin- 
ges the  Constitution,  which  is  the  supreme 
law;  and  therefore  it  is  within  the  province 
of  the  courts  to  decide  whether  the  common 
welfare  demands  a  restriction  of  the  right  of 
individuals  to  contract  freely  for  their  own. 
benefit  or  convenience.  It  is  the  undoubted 
right  of  the  general  assembly  to  require 
bonds  to  be  given  "for  the  faithful  perform- 
ance of  official  or  fiduciary  duties,  or  the 
faithful  keeping,  applying,  or  accounting 
for  funds  or  property,  or  for  one*  or  more 
such  purposes,"  and  to  make  reasonable  re- 
quirements as  to  execution,  approval,  and 
security  to  effectuate  fully  the  purposes 
thereof.  But,  unless  the  public  welfare 
should  justify  and  require  it,  the  power  of 
the  general  assembly  is  so  limited  by  the 
Constitution  (art.  1,  §  1)  that  it  cannot 
deny  or  restrict  the  liberty  of  the  officer 
or  fiduciary  to  obtain  or  contract  for  a 
bond  on  terms  satisfactory  to  himself.  Be- 
fore the  enactment  of  this  statute  an  offi- 
cer was  at  liberty  to  present  a  bond  signed 
by  personal  sureties  or  by  a  surety  com- 
pany or  companies,  as  his  own  interest  or 
convenience  might  suggest.  The  right  of 
choice  between  the  classes  of  sureties  is 
now  denied  him.  It  is  now  made  compul- 
sory upon  him  to  give  bond  signed  by  sure- 
ty companies,  and  personal  security  is  in  ef- 
fect abolished.  It  is  very  plain  that  the  se- 
curity companies  may  be  greatly  benefited 
by  this  legislation,  but  an  adequate 
corresponding  benefit  or  protection  to  the 
general  public,  such  as  would  justify  such 
a  radical  and  drastic  limitation  upon  in- 
dividual rights,  is  not  apparent.  The 
amount  of  loss  to  the  state,  county,  town- 
ship, or  municipality  on  official  bonds,  or  to 
the  beneficiaries  under  bonds  of  executors, 
administrators,  guardians,  trustees,  or  other 
fiduciaries,  comparatively  speaking,  la  tri- 
fling. Indeed,  it  is  possible  that  the  loss  is 
no  greater  than  would  result  when  the 
bonds  shall  be  signed  exclusively  by  incor- 
porated companies,  which  sometimes  be- 
come insolvent  as  individuals  do.  It  is  true 
that  the  loss,  if  any  default  occurs,  falls  on 
the  sureties,  and  that  there  have  been  spe- 
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cial  acts  of  the  general  assembly  fov  the  re- 
lief of  sureties  in  cases  in  which  it  was 
claimed  that  the  principal  was  not  in 
fault.  Some  of  these  acts  are  meritorious, 
many  of  them  improvident,  and  most  of 
tliem  unconstitutional.  It  argues  nothing 
in  favor  of  the  legislation  which  is  assailed 
here  that  sureties  sometimes  seek  to  escape 
from  the  consequences  of  their  contract  of 
suretyship.  The  fact  remains  that  those 
whose  interests  are  protected  by  personal 
bond  rarely  lose.  We  have  not  been  ad- 
vised of  any  necessity  for,  or  general  de- 
mand for,  the  abolition  of  personal  security 
and  the  substitution  therefor  of  corporate 
security,  and  the  reasons  which  we  have 
given  persuade  us  that  the  public  welfare 
does  not  require  it. 

But  further,  not  only  is  the  person  who 
gives  a  bond  deprived  of  the  right  to  obtain 
it  of  whomsoever  and  however  he  pleases, 
subject  only  to  the  requirement  that  it  real- 
ly protects  and  secures  the  obligee,  but  the 
obligee  is  compelled  to  pay  a  security  com- 
pany for  protection.  The  burden  is  not  put 
on  the  officer  or  fiduciary  to  give  protection, 
but  on  the  public  or  estate  to  obtain  pro- 
tection. The  requirement  of  the  statute  is 
that  an  executor,  administrator,  guardian, 
trustee,  or  other  fiduciary  shall  give  a  secu- 
rity company  as  bondsman,  and  that  the  es- 
tate shall  pay  for  it,  which  is  a  taking  of 
private  property  for  private  uses  without 
compensation;  and  that  a  public  officer 
shall  give  bond  with  a  surety  company  as 
surety,  the  premium  to  be  paid  out  of  tlie 
public  funds.  The  effect  of  the  latter  pro- 
vision is  to  require  the  state,  county,  town- 
ship, or  municipality  to  pay  to  the  enrich- 
ment of  security  companies  each  year  vast- 
ly more  than  it  would  lose  by  defaulting 
public  officials;  and  it  thus  becomes  evi- 
dent that  it  would  be  more  economical  for 
the  public  to  become  its  own  insurer  of  the 
good  faith  of  its  officials,  which  would  re- 
sult, perhaps,  in  no  official  bond  in  any  case. 
It  does  not  seem  to  us,  therefore,  that  any 
part  of  this  statute  was  promoted  by  con- 
siderations of  public  necessity  or  public 
welfare,  and  thence  it  follows  that  it  is  an 
unconstitutional  restriction  upon  the  lib- 
erty to  contract  which  is  guaranteed  by 
article  1,  §  1,  of  the  Constitution  of  this 
state. 

It  is  contended  on  the  part  of  the  re- 
spondent that  no  citizen  has  an  inalienable 
right  to  act  as  a  legal  representative  or  pub- 
lic officer;  that  the  general  assembly  has 
power  to  provide  for  the  descent  and  dis- 
tribution of  estates,  and  for  the  appoint- 
ment and  qualifications  of  executors  and  ad- 
ministrators, including  the  giving  of  bonds; 
that  the  general  assembly  has  power  to  pre- 
scribe the  manner  of  election  to  a  public 
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office,  and  the  qualificationB  therefor;  and 
that  it  logically  follows  from  these  prem- 
ises that  the  general  assembly  has  authority 
to  determine  the  kind  and  sufficiency 
of  the  security  to  be  given.  The  general 
soundness  of  this  argument  is  not  to  be 
questioned;  but  it  is  pressing  the  conclu- 
sion too  far  to  maintain  that  the  legislature 
may  go  beyond  the  purpose  of  the  security 
to  be  given,  and  may  require  things  to  be 
done  which  do  not  increase  the  protection 
of  the  obligee,  which  abridge  individual 
rights  without  contributing  to  the  general 
welfare,  and  which  enrich  a  designated 
class  of  sureties  to  the  exclusion  of  all  oth- 
ers. Such  a  conclusion  would  lead  not  only 
to  violation  of  article  1,  S  1,  of  our  Con- 
stitution, as  already  shown,  but  of  article 
1,  f  2,  also,  which  declares  that  "govern- 
ment is  instituted  for  the  equal  protection 
and  benefit"  of  the  people.  This  basic  prin- 
ciple of  the  Constitution  is  also  violated 
when  executors,  administrators,  guardians, 
trustees,  or  other  fiduciaries  whose  bonds  are 
fixed  at  an  amount  not  in  excess  of  $2,000 
are  excepted  from  the  operation  of  the  act. 
No  good  reason  for  this  discrimination  is 
apparent.  If  personal  bonds  are  a  public 
evil  they  should  be  abolished  altogether. 
If  bonds  signed  by  surety  companies  are  the 
only  ones  fit  for  the  security  of  estates,  all 
estates  should  be  permitted  to  enjoy  equally 


both  the  protection  and  the  benefit.  If  any 
discrimination  were  necessary,  it  would 
seem  to  be  the  better  way  to  allow  all  es- 
tates, large  or  small,  to  procure  personal 
bonds  or  security-company  bonds  as  they 
might  be  able  or  might  prefer,  instead  of 
compelling  the  larger  estates  to  pay  tribute 
to  the  surety  companies,  while  the  smaller 
estates,  presumably  less  desirable  risks  to 
the  surety  companies^,  are  still  permitted  to 
give  either  personal  bonds  or  bonds  of  se- 
curity companies, — if  the  latter  do  not  re- 
ject their  applications,  as  the  statute  pro- 
vides that  they  may  do. 

We  do  not  regard  any  of  the  cases  cited 
for  the  respondent  as  decisive  of  the  ques- 
tion now  before  us.  The  issue  raised  here 
is  whether  the  general  assembly  may  make 
security  by  security  companies  exclusive 
and  compulsory.  It  is  not  whether  corpo- 
rations may  be  authorized  to  secure  bonds, 
nor  whether  the  person  giving  bond  may  at 
his  option  give  a  bond  signed  either  by  per- 
sonal securities  or  by  security  companies. 

Our  conclusion  is  that  the  statute  is  un- 
constitutional, and  it  is  accordingly  ordered 
and  adjuged  that  the  demurrer  to  the  an- 
swer be  sustained  and  a  peremptory  tcrit  of 
mandamus  allonoed. 

Spear,  Ch.  J.,  and  Shanok,  Price,  and 
Crew,  JJ.,  concur. 
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1.    Tlie   boldlnar    of    annual    atockliold- 
er«'   and   director*'   meetlngrs   at   tlie 


Note. — The  situs,  for  taxing  purposes,  of  tan- 
gible personal  property  of  domestic  corpo- 
rations in  the  United  States, 

I.  Scope  of  note,  431. 
II.  Essentials  of  jurisdiction,  432. 

III.  Localization  of  corporations,  433. 

IV.  Principal  office  as  domicil. 

a.  In  general,  433. 

b.  Of  railroads,  436. 

V.  Effect  of  certificate  of  incorporation  on 
the  question  of  domicil,  487. 
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place  named  In  the  articles  of  Incor* 
poratlon  us  the  home  of  the  corporation 
is  not  Its  principal  business,  so  as  to  make  it 
taxable  there,  where  substantially  all  the 
business  for  which  it  is  organized  is 'trans- 
acted and  its  funds  kept  at  another  place, 
under  a  statute  providing  that  a  corporation 
shall  be  taxable  where  its  office  is  located  by 
its  charter,  provided  its  business  is  actually 
transacted  there,  but  that,  if  it  shall  es- 
tablish its  principal  office  in  another  place, 
then  the  place  where  it  transacts  Its  principal 
business  shall  be  deemed  its  residence  for 
purposes  of  taxation. 
2.  A  statnte  maklngr  all  the  propertr 
of  corporations  engaged  in  maritime  com- 
merce or  nnvigatlon  taxable  only  at  the  place 
designated  in  their  charters  as  their  general 
office  for  business  violates  a  constitutional 
provision  requiring  a  uniform  rate  of  taxa- 
tion. 

VI.  Legislative  power  to  fix  the  situs  of  prop- 
erty for  taxation,  441. 
VII.  Personal  property  physically  present  in 
the  taxing  jurisdiction,  442. 
VIII.  Tangible  property  outside  the  state,  443. 
IX.  Particular    classes    of    property. 

a.  Railroad  rolling  stock,   445. 

b.  Water  craft,    447. 
X.  Conclusion,  450. 

I.  Scope  of  note. 
This  note  is  confined  to  the  consideration  of 
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8.    Tlie  levlalatare  lias  no  poorer  par- 
tially   to    exempt    from    taxation    the 

property  of  corporations  engaged  In  maritime 
commerce  and  navigation  where  the  Consti- 
tution requires  a  uniform  rule  of  taxation. 
4.  In  determining  tlie  «ita«  of  personal 
property  for  taxation,  the  legislature 
must  regard  the  constitutional  requirement 
of  uniformity. 

(January  30,  1905.) 

PETITIONS  for  writs  of  certiorari  to  re- 
view judgments  of  the  Circuit  Court  for 
Wayne  County  denying  writs  of  mandamus 
to  compel  the  board  of  assessors  of  the  city 
of  Detroit  to  strike  an  assessment  upon 
plaintiffs'  property  from  the  rolls.  Affirmed, 
The  facts  are  stated  in  the  opinion. 


Messrs,  Graves  ft  Hatoh  and  Ansell. 
Boynton,    MoMillaa,    ft    Bodman    for 

plaintiffs  in  certiorari. 

Mr,  Timotliy  E.  Tarmey  for  defendant 
in  certiorari. 

Carpenter,  J.,  delivered  the  opinion 
of  the  court: 

Writs  of  certiorari  bring  before  us  for  re- 
view three  mandamus  proceedings  deter- 
mined in  the  circuit  court  for  the  county  of 
Wayne.  Each  of  the  above-named  relators 
is  a  corporation  engaged  in  transporting 
goods  by  water,  and  each  asks  for  a  manda- 
mus (which  the  lower  court  refused  to 
grant)  compelling  respondent  to  strike  from 
the  assessment  rolls  an  assessment  on  ac- 


cases  decided  in  the  United  States  concerning 
the  legal  places  of  taxation  of  the  personal 
property  of  corporations  in  the  states  of  their 
origin.  It  does  not  deal  in  general  with  any 
questions  concerning  the  taxability  of  foreign 
corporations  on  account  of  personal  property 
which  they  own  and  use  outside  of  their  own 
states,  except  to  present  some  cases  illustrative 
of  the  main  theme,  or  those  where  peculiar 
circumstances  have  made  a  particular  corpo- 
ration, for  all  practical  purposes,  a  domestic 
one  in  a  state  in  which  it  did  not  originate. 

Neither  does  this  note  include  cases  relating 
to  inheritance  or  succession  taxes  involving 
corporate,  intangible  property  interests;  and  it 
talces  no  account  of  the  situs  of  shares  of  stock 
in  foreign  corporations  at  the  domicil  of  the 
stockholder,  whether  that  stockholder  be  a 
natural  person  or  a  domestic  corporation. 

The  purpose  of  the  note  is  to  present  the 
cases  pertinent  to  the  maxim,  Jfobilta  personam 
sequuntur,  in  its  application  to  taxing  a  cor- 
poration in  its  home  jurisdiction  and  within 
the  liipits  of  the  United  States. 

None  of  the  ground  gone  over  in  previous 
notes  tn  this  series  respecting  the  taxation  of 
American  corporations  is  again  occupied.  For 
this  reason,  the  reader  is  referred  to  the  note 
to  Sandford  v.  Poe,  60  L.  R.  A.  641,  on  Corpo- 
rate taaation  and  the  commerce  clause,  where 
the  subject  of  the  state  power  to  tax  the  in- 
struments of  commerce  and  the  validity  of 
taxes  thereon  were  treated  at  length;  also  to 
the  note  on  Constitutional  equality  in  the 
United  States  in  relation  to  corporate  taxation, 
to  Bacon  v.  State  Tax  Comrs.  60  L.  R.  A. 
821 ;  also  to  that  part  of  the  note  on  Tax- 
ation of  corporate  franchises  in  the  United 
States,  to  Louisville  Tobacco  Warehouse  Co.  v. 
Kentucky,  57  L.  R.  A.  33,  div.  VII.  c,  3,  pp. 
88  et  seq.,  dealing  with  the  inquiry  as  to  what 
constitutes  doing  business  or  employing  capi- 
tal in  a  state  so  as  to  render  a  corporation 
amenable  to  its  tax  laws;  also  to  the  part  of 
the  note  on  the  Taxation  of  manufacturing 
corporations  in  the  United  States,  to  Williams 
V.  Warren.  64  L.  R.  A.  33,  divs.  IV.  and  V.  a, 
pp.  52-64,  dealing  with  the  right  of  a  manu- 
facturing corporation  to  exemption  from  tax- 
ation in  the  place  where  it  holds  its  meetings 
of  stockholders  and  directors  and  maintains 
an  office;  and  finally,  to  the  cases  relating  to 
the  taxation  of  railroad  property,  apparently 
personal  but  treated  as  real,  or  vice  versa,  with 
a  corresponding  effect  upon  the  question  of 
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situs,  in  the  note  on  Nature  of  railroad, — wheth- 
er real  estate  or  personiU  property,  to  Webster 
Lumber  Co.  v.  Keystone  Lumber  &  Min.  Co.  66 
L.  R.  A.  33,  div.  XI.,  pp.  51  et  seq. 

The  questions  relating  to  the  taxation  of  the 
poles  and  wires  of  telegraph,  telephone,  light, 
heat,  and  power  companies,  street  railways, 
gas  and  water  mains,  service  pipes,  and  hy- 
drants are  considered  to  lie  outside  of  the  point 
under  annotation,  and  need  not  be  sought  here. 

For  a  case  holding  the  mains,  pipes,  and 
hydrants  of  a  water  company  assessable  for 
taxes  as  part  of  the  real  estate  and  a  note 
of  the  pertinent  decisions,  consult  Oskaloosa 
Water  Co.  v.  Board  of  Bqualization,  15  L.  R. 
A.  296.  Another  case  in  point  in  that  behalf 
is  Shelbyville  Water  Co.  v.  Illinois,  16  L.  R.  A. 
505. 

For  a  note  upon  the  residence  of  corporations 
for  the  purposes  of  jurisdiction  In  the  Federal 
courts,  the  reader  is  referred  to  Stephens  v. 
St.  Louis  &  S.  F.  R.  Co.  14  L.  R!  A.  184. 

II.  Essentials  of  jurisdiction. 

It  is  unnecessary  to  cite  more  than  a  few 
especially  apt  cases  to  the  point  that  either 
the  coriioration  itself,  or  the  property  of  it 
taxed,  or  both,  to  warrant  a  state  in  levying 
a  tax,  must  be  under  the  dominion  of  the  as- 
sessing government. 

The  authority  of  a  legislature  to  impose  taxes 
extends  over  all  persons  and  property  within 
the  sphere  of  its  territorial  jurisdiction;  but 
where  there  is  jurisdiction  neither  as  to  persons 
nor  property  the  imposition  of  a  tax  will  be 
ultra  vires  and  void.  St.  Louis  v.  Wiggins 
Ferry  Co.  11  Wall.  425,  20  L.  ed.  192. 

Unless  either  the  property  or  its  owner  is 
within  a  state,  that  state  has  no  jurisdiction 
to  tax  either  the  one  or  the  other.  Dallinger 
V.  Rapello,  14  Fed.  32;  Yost  v.  Lake  Erie 
Transp.  Co.  50  C.  C.  A.  511,  112  Fed.  746. 

Whether  or  not  choses  in  action  may,  under 
certain  circumstances,  be  subjected  to  taxation 
In  a  state  where  their  owner  has  no  domicil, 
as  several  cases  decide,  they  cannot  be  so  taxed 
unless  they  have  acquired  what  may  be  aptly 
called  a  business  situs  at  the  place  of  taxation. 
Herron  v.  Keeran,  59  Ind.  476,  26  Am.  Rep.  87. 

We  readily  concede,  said  the  Tennessee  su- 
preme court  upon  a  recent  occasion,  when  con- 
sidering the  situs  of  a  corporation,  that  under 
the  Codes  of  all  clviliEed  nations  jurisdiction 
ends   where   neither   the   person   nor  property 
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count  oi  oertain  steamboats  owned  by  it. 
Said  steamboats  during  the  season  are  en- 
gaged in  navigating  the  Great  Lakes,  and 
are  seldom  in  the  city  of  Detroit.  In  the 
articles  of  incorporation  of  the  first  two 
relators  the  township  of  Hamtramack, 
Wayne  county,  is  named  as  the  location  of 
their  general  offices  for  business.  In  the 
articles  of  incorporation  of  the  last-named 
relator,  oir.,  the  Wolverine  Steamship  Com- 
pany, the  village  of  Utica,  Macomb  county, 
is  named  as  the  location  of  its  general  of- 
fice for  business.  At  the  place  named  as 
the  location  of  their  offices  relators  never 
had  any  regular  business  office.  All  they 
did  there  was  to  use  the  office  or  house  of 
another  for  their  annual  stockholders'  meet- 
ing, and  in  case  of  the  Teagan  Transporta- 


tion Company  also  for  the  first  meeting  of 
the  directors  elected  at  said  stockholders' 
meeting.  Substantially  all  the  other  busi- 
ness of  said  Teagan  Transportation  Com- 
pany which  was  not  done  on  its  boats  was 
done  in  the  city  of  Detroit.  The  manage- 
ment of  the  ordinary  business  of  the  last 
two  named  relators  was  carried  on  by  their 
agent  at  Cleveland.  Their  fimds,  however, 
except  those  required  ''to  pay  the  ordinary 
nmning  expenses  of  the  boats  and  the  offi- 
cers and  crew,"  were  received  and  dis- 
bursed by  their  treasurer  at  Detroit;  and  it 
may  be  inferred  that  this  official  at  Detroit 
decided  any  business  matters  "outside  the  - 
ordinary  course"  not  necessary — ^that  is,  as 
we  infer,  which  he  may  decide  to  be  not 


of  the  defendant  is  within  the  territorial  juris- 
diction of  the  court.  Young  v.  South  Tredegar 
Iron  Co.  85  Tenn.  189,  2  8.  W.  202. 

III.  Localisation  of  corporations. 

The  popular  sense  of  the  term  "Inhabitant" 
is  the  same  as  resident,  or  one  who  lives  In 
a  place.  An  inhabitant  necessarily  Implies  an 
habitation.  It  requires  no  reflection  to  de- 
termine that  in  this 'sense  a  corporation  resides 
nowhere.  Hartford  F.  Ins.  Co.  v.  Hartford,  3 
Conn.  15. 

A  corporation  as  a  mere  Ideal  existence  sub- 
sisting only  In  contemplation  of  law,  an  In- 
visible being,  can  have  no  locality,  occupy  no 
space,  and  hence  can  have  no  dwelling  place, 
unless  the  legislature  explicitly  or  Impliedly 
establishes  one  for  It  In  a  particular  place. 
Wood  V.  Hartford  F.  Ins.  Co.  13  Conn.  202,  33 
Am.  Dec.  395. 

The  term  "Inhabitant"  Includes  a  corporation 
occupying  an  office  or  building  In  a  town,  ward, 
or  village,  and  there  conducting  the  business 
for  which  It  was  Incorporated.  Especially  Is 
this  so  with  reference  to  the  burdens  of  tax- 
ation for  public  purposes.  Ontario  Bank  v. 
Bunnell,   10   Wend.   186. 

A  corporation  is  an  artificial  being,  and  has 
no  dwelling  either  In  Its  ofllce,  Its  warehouse. 
Its  depots,  or  its  ships.  Its  domicil  is  in  the 
legal  jurisdiction  of  its  origin  irrespective  of 
the  residence  of  its  officers  or  the  place  where 
its  business  is  transacted.  It  retains  that  dom- 
icil until  it  ceases  to  exist.  Merrick  v.  Van 
Santvoord,  34  N.  Y.  208. 

A  corporation  can  have  no  legal  existence  in 
any  state  except  by  the  law  of  that  state.  The 
legal  entity  or  person  which  exists  by  force  of 
law  when  a  corporation  is  created  can  have  no 
existence  beyond  the  limits  of  the  state  which 
brought  It  to  life  and  endued  It  with  its  facul- 
ties and  powers.  Ohio  &  M.  R.  Co.  v.  Wheeler, 
1  Black,  286,  17  L.  ed.  130. 

In  the  jurisprudence  of  the  United  States  a 
corporation  Is  regarded  as  a  citizen  of  the  state 
which  created  It.  It  has  no  faculty  to  emigrate. 
It  can  exercise  its  franchise  extraterritorlally 
only  so  far  as  may  be  permitted  by  the  policy 
or  comity  of  other  sovereignties.  St.  Louis  v. 
Wiggins  Ferry  Co.  11  Wall.  425,  20  L.  ed.  192. 

For  the  purposes  of  jurisdiction  of  the  Fed- 
eral courts  corporations  are  conclusively  pre- 
sumed to  be  residents  of  the  states  in  which 
they  were  created,  and  of  every  district  in  the 
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state  of  their  domicil  wherein  they  own  prop- 
erty and  exercise  their  functions,  regardless 
of  the  location  of  their  principal  offices. 
Bast  Tennessee  V.  &  G.  R.  Co.  v.  Atlanta  & 
F.  R.  Co.  15  L.  R.  A.  109,  49  Fed.  608; 
Locomotive  Engine  Safety  Truck  Co.  v.  Erie 
R.   Co.  10  Blatch.  307.  Fed.  Cas.  No.  8,  458. 

When  a  foreign  railroad  Is  authorized  to 
extend  and  operate  Its  line  In  another  state  by 
a  statute  thereof,  jind  does  so  In  conformity 
therewith.  It  becomes  to  all  Intents  and  pur- 
poses, and  subject  to  the  same  taxation  as  If,  a 
corporation  originating  In  such  state.  Com. 
V.  Cleveland,  P.  &  A.  R.  Co.  29  Pa.  370. 

When  the  question  is  one  of  taxation  it  Is 
conceded  that  railway  corporations  are  persons 
within  the  meaning  of  the  provisions  of  the 
Constitution  of  the  United  States  In  respect  of 
due  process  of  law  and  the  equal  protection  of 
the  lawa  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Backus,  183  Ind.  513,  18  L.  R.  A.  729,  33  N. 
E.  421. 

And  they  are  also  conceded  to  be  persons 
within  the  meaning  of  a  state  constitutional 
provision  giving  every  man  a  remedy  by  due 
course  of  law  for  injury  to  person,  property, 
or  fame.    /bid. 

The  decisions  that  corporations  are  persons, 
and  are  deemed  to  have  a  local  habitation, 
residence,  or  domicil  'for  the  purposes  of  tax- 
ation, are  harmonious.  It  is  unnecessary  to 
cite  them  upon  this  point  here;  they  were  ex- 
hibited In  the  writer's  note  on  Constitutional 
equality  in  the  United  States  in  relation  to 
corporate  taxation,  dlv.  VII.,  p.  330,  appended 
to  the  case  of  Bacon  v.  State  Tax  Comrs.  60 
L.  R.  A.  321. 

IV.  Principal  office  as  domicil, 

a.  Tn  general. 

In  the  absence  of  a  statute,  the  rule  is  that 
personalty  Is  to  be  taxed  where  the  owner 
resides.  Walton  County  v.  Morgan  County,  120 
Ga.  548,  48  S.  E.  243. 

Personal  property,  prima  facie.  Is  returnable 
for  taxation  where  the  owner  resides.  Morgan 
County  V.  Walton  County,  121  Ga.  659,  49 
S.  B.  776. 

It  is  the  rule,  subject  to  some  qualifications, 
that  peraonal  property,  with  respect  of  its 
taxability,  follows  the  residence  of  the  owner. 
Sangamon  &  M.  R.  Co.  v.  Morgan  County,  14 
28 
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necessary — ^to  submit  to  the  board  of  di- 
rectors. 

The  question  of  whether  relators'  prop- 
erty is  taxable  in  the  city  of  Detroit  de- 
pends upon  the  constitutional  validity  and 
construction  of  §  3834,  Comp.  Laws  1897. 
That  section  reads:  "All  corporate  prop- 
erty, except  where  some  other  provision  is 
made  by  law,  shall  be  assessed  to  the  corpo- 
ration as  to  a  natural  person,  in  the  name 
of  the  corporation.  The  place  where  its 
office  is  located  in  its  articles  of  incorpo- 
ration shall  be  deemed  its  residence:  Fro- 
vided>  its  business  is  actually  transacted 
at  such  office;  but  if  it  shall  establish  its 
principal  office  in  any  other  place  than  the 
place  named  in  its  articles  of  incorporation, 
then  the  place  where  it  transacts  its  prin- 


cipal business  shall  be  deemed  its  residence 
for  all  the  purposes  of  this  act.  If  there 
be  no  principal  office  in  this  state,  then  at 
the  place  in  this  state  where  such  corpo- 
ration or  agent  transacts  business:  Pro- 
vided further,  that  all  the  personal  property 
of  all  corporations  heretofore  or  hereafter 
organized  under  the  laws  of  this  state  for 
the  purpose  of  engaging  in  maritime  com- 
merce or  navigation  shall  be  assessed  only 
in  the  city,  village,  or  township  which  is 
stated  in  their  original  articles  of  associa- 
tion or  in  any  amendment  thereof  hereto- 
fore or  hereafter  made  to  be  the  location  of 
their  general  office  for  business.''  This  sec- 
tion was  §  11  of  the  general  tax  law  passed 
in  1893.  See  act  No.  206,  p.  358,  Acts  1893. 
As  originally  enacted,  the  section  contained 


111.  104,  6U  Am.  Dec.  497 ;  Kennedy  v.  St.  Loula, 
V.  &  T.  n.  R.  Co.  62  111.  395. 

It  is  the  general  rule  of  law  that  the  domicil 
of  the  owner  is  the  place  where,  by  a  legal  Ac- 
tion, his  personal  property  is  regarded  as  having 
its  situs,  and  where  It  is  to  be  taxed.  Herron  v/ 
Keeran,  59  Ind.  472,  26  Am.  Rep.  87. 

The  place  where  the  huslness  of  a  merchant 
is  carried  on  is  where  he  keeps  for  sale  the 
merchandise  in  which  he  4eal8,  not  where  he' 
purchases  or  temporarily  stores  it;  and  that  is 
its  situs  for  taxation  under  a  statute  requiring 
the  personal  property  pertaining  to  the  husinesa 
of  a  merchant  to  he  listed  for  taxation  In  the 
town  or  district  where  his  business  Is  carried  . 
on.  Minneapolis  &  N.  Elevator  Co.  v.  Claj(l' 
County,  60  Minn.  522,  63  N.  W.  101. 

A  debt  has  its  situs  at  the  residence  of  the 
creditor,  and  constitutes  a  portion  of  his 
estate  there;  consequently,  for  the  purposes  of 
taxation  both  the  creditor  and  the  debt  are 
within  the  jurisdiction  of  the  state  which  con- 
tains tbat  residence.  Kirtland  v.  Hotchkiss, 
100  U.  8.  497,  25  L.  ed.  562. 

The  residence  of  a  corporation  is  for  most 
legal  purposes  where  its  chief  office  or  place 
of  busiuess  is,  and,  except  where  it  is  by  law 
otherwise  provided,  Its  personal  taxes  should 
be  paid  in  that  jurisdiction.  Frankfort  v. 
Stone,  22  Ky.  L.  Rep.  5(f2,  58  S.  W.  373. 

A  corporation  is  taxable  at  its  principal  place 
of  business  under  a  statute  requiring  the  owner 
of  personal  property  to  be  assessed  in  the  town 
he  inhabits.  Portland  v.  Union  Mut.  L.  Ins. 
Co.  79  Me.  281,  9  Atl.  613. 

The  rule  Is  that  personal  property,  except  as 
otherwise  required,  shall  be  listed  and  assessed 
for  taxation  in  the  county,  town,  or  district 
wbere  the  owner  resides,  which  in  the  case  of 
a  domestic  corporation  is  the  place  where  its 
principal  office  or  place  of  business  is  located. 
Minneapolis  &  N.  Elevator  Co.  v.  Clay  County, 
60  Minn.  522.  63  N.  W.  101. 

So  far  as  concerns  the  taxation  of  personal 
property  Incapable  of  an  actual  situs  separate 
from  the  person  or  domicil  of  Its  owner,  a  cor- 
poration must  be  considered  to  reside  where 
its  principal  office  and  works  are  located  and 
its  business  Is  transacted.  Pacific  R.  Co.  v. 
Cass  County,  53  Mo.  17. 

The  proposition  is  undoubtedly  true  that 
where  a  corporation  has  Its  residence  there 
Its  personal  property  Is  liable  to  assessment 
and  taxation,  If  the  law  has  prescribed  no  dif- 
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ferent  rule  or  regulation  upon  the  subject. 
State  eat  rel.  Kansas  City,  St  J.  &  C.  B.  R. 
Co.  V.  Severance,  55  Mo.  878. 

As  a  general  rule  a  private  corporation  will 
ba  held  to  reside  in  the  town  where  its  principal 
office  is  established.  State,  Warren  Mfg.  Co., 
Prosecutors,  v.  Warford,  37  N.  J.  L.  397. 

A  corporation  must  be  deemed  to  have  a 
residence  at  the  place  where  its  place  of  busl- 
nesB  is.  Conroe  v.  Natienal  Protection  Ins. 
Co.  11)   How.  Pr.  403. 

The  capital  or  personal  property  of  a  domes- 
tic corporation  in  New  York  is  assessable  in 
the  ward  where  the  principal  financial  business 
of  the  company  is  transacted,  or,  if  there  is 
no  such  office,  then  in  the  town  or  ward 
where  are  carried  on  the  corporate  operations. 
People  ew  rei.  Oswego  Canal  .G*.  v.  Oswego,  6 
Thonp.  &  C.  673. 

A  corporation  is  embraced  by  a  statute  re- 
quiring local  assessors  to  set  down  In  the  assess- 
ment roll  all  taxable  personal  property  of  each 
person  in  the  taxing  district  above  his  debts. 
People  €9  rcl.  Cornell  8.  B.  Co.  v.  Dederick,  161 
N.  T.  195,  55  N.  E.  927. 

A  domestic  corporation  is  taxable  upon  its 
personal  property  in  the  city  where  it  has  Its 
principal  office,  under  a  statute  declaring  all 
property  in  the  state  and  all  personal  property 
belougiug  to  the  inhabitants  thereof  liable  to 
taxation.  Tripp  v.  Merchants*  Mut.  F.  Ins. 
Co.  12  U.  I.  435. 

The  personal  property  belonging  to  a  cor- 
poration, and  not  composing  a  part  of  its 
capital  stock  which  is  otherwise  provided  for. 
Is  liable  to  be  taxed  where  the  corporation  has 
Its  place  of  business,  under  a  revenue  law  by 
which  all  personal  property,  except  in  certain 
enumerated  and  nonincluslve  cases,  must  be 
assessed  to  the  owner  In  the  town  he  in- 
habits. Augusta  Bank  v.  Augusta,  36  Me.  255 ; 
Portland,  S.  &  P.  R.  Co.  v.  Saco,  60  Me.  196. 

A  corporation  is  an  inhabitant  only  at  Its 
domicil  in  Its  own  state.  A  statute  directing  all 
personal  property  in  or  out  of  the  state  to  be 
assessed  to  the  owner  In  the  city  or  town  he 
Inhabits  does  not  warrant  the  assessment  of  a 
foreign  Insurance  company  with  a  local  office. 
Boston  Invest.  Co..  v.  Boston,  158  Mass.  461, 
33  N.  E.  580. 

Taxes  which  are  by  law  collectible  only  from 
residents  of  the  districts  in  which  they  are 
assessed  are  void  when  leried  upon  a  corpo- 
ration whose  principal  place  of  business  Is  oat- 
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no  special  provision  for  the  taxation  of 
property  of  corporations  engaged  in  navi- 
gation. The  proviso  relating  to  the  taxa- 
tion of  such  property  (the  last  proviso  above 
quoted)  waa  put  in  the  section  by  amend- 
ment in  1895.  See  act  No.  229,  p.  520,  of 
the  Public  Acts  of  1895.  It  is  obvious  that, 
if  this  proviso  is  constitutional,  relators' 
property  was  not  taxable  in  Detroit,  but 
was  taxable  at  the  place  named  for  the 
location  of  its  general  office  for  business 
The  contention  of  respondent's  counsel  that 
this  property  is  taxable  in  Detroit  compels 
them  to  affirm  these  two  propositions :  ( 1 ) 
That  the  proviso  is  unconstitutional;  (2) 
that  the  statute,  with  the  proviso  elimi- 
nated, properly  construed,  makes  their 
property  taxable    in   the   city   of  Detroit. 


We  will  consider  each  of  these  questions, 
but,  as  we  should  not  determine  a  statute 
to  be  unconstitutional  until  it  is  shown 
that  such  determination  is  necessary  to  a 
disposition  of  the  case  we  will  consider 
them  in  inverse  order. 

2.  If  we  eliminate  the  proviso,  the  con- 
stitutionality of  which  is  in  question,  the 
statute  made  the  property  taxable  "where 
its  office  is  located  in  its  articles  of  incorpo- 
ration: .  .  .  Provided,  its  business  is 
actually  transacted  at  such  office;  but  if  it 
shall  establish  its  principal  office  in  any 
other  place  than  the  place  named  in  its  ar- 
ticles of  incorporation,  then  the  place  where 
it  transacts  its  principal  businecs  shall  be 
deemed  its  residence  for  all  the  purposes  of 
this  act.    If  there  be  no  principal  office  in 


side  of  such  district.  Green  Mountain  Stock 
Ranching  Co.  v.  Savage,  15  Mont.  189,  38  Pac. 
940. 

When  a  statute  requires  the  personal  estate 
of  corporations  to  be  assessed  in  the  townships 
or  wards  where  their  principal  offices  are,  a 
town  wherein  in  the  past  the  principal  office  of 
a  railroad  company  was,  is  indisputably  the 
proper  town  to  assess  it  for  personal  taxes,  after 
its  secretary's  office  is  set  up  in  another  part 
of  such  town,  and  therein  are  kept  the  com- 
pany's safe  and  books,  and  there  Its  annual 
elections  are  held, — especially  when  there  is  no 
proof  that  the  company  has  any  other  office. 
State,  Warren  R.  Co.  Prosecutor,  v.  Person,  32 
N.  J.  L.  134. 

When  a  statute  requires  all  property  to  be 
assessed  in  the  township  in  which  the  owner,  if 
a  natural  person,  resides,  and,  if  a  corporation, 
has  its  principal  office,  an  assessment  upon  a 
corporation  in  another  township  because  part 
of  its  property  is  there  located  is  void.  State, 
Warren  Mfg.  Co.,  Prosecutors,  v.  Warford,  37 
N.  J.  L.  397;  State,  Warren  Mfg.  Co.,  Pros- 
ecutors, V.  Dalrymple,  56  N.  J.  L.  449,  28 
Atl.  671. 

But  under  a  law  enacting  that  taxes  on 
visible  personal  estate  shall  be  assessed  in  the 
township,  ward,  or  taxing  district  where  the 
property  is  found,  the  location  of  the  corporate 
office  is  not  material.  State,  Warren  Mfg.  Co., 
Prosecutors,  v.  Dalrymple,  56  N.  J.  L.  449,  28 
Atl.  673. 

In  the  state  of  New  York  domestic  corpo- 
rations are  taxable  (except  as  to  real  estate) 
only  in  the  town  or  ward  where  their  principal 
office  or  place  of  transacting  their  financial  con- 
cerns, when  they  have  such  an  office  or  place, 
is  located ;  consequently,  when  a  statute  of  said 
state  provides  for  taxing  foreign  corporations 
in  the  same  manner  as  if  they  were  domestic 
ones  upon  their  Investments  in  business,  they 
ran  only  be  taxed  in  those  towns  or  wards  where 
they  have  established  their  principal  offices  or 
places  for  transacting  their  financial  concerns : 
therefore,  a  tax  upon  the  chattels,  stock,  and 
machinery  of  a  foreign  corporation  assegsed 
where  these  are  situated  in  the  hands  of  an 
agent,  when  the  principal  office  and  place  of 
business  of  the  company  is  in  another  and  dif- 
ferent town  or  ward.  Is  void.  People  ex  rcl. 
Bay  State  Shoe  &  Leather  Co.  v.  McLean,  80 
N.  Y.  254. 

A  banking  association  has  a  situs  and  Is 
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an  inhabitant  of  the  city,  town,  or  ward  where- 
in Is  located  its  office  of  discount  and  deposit, 
and  there  it  is  taxable  regardless  of  the  res- 
idences of  the  associates.  Miner  v.  Fredonla, 
27  N.  Y.  156. 

The  principal  office  or  place  of  business  of  a 
corporation  for  the  purpose  of  taxation  is  where 
its  executive  officers  actually  transact  its  busi- 
ness, and  not  the  location  stated  in  its  articles 
of  incorporation,  when  the  law  only  requires 
such  articles  to  contain  its  name/ind  location, 
and  not  its  principal  office  or  place  of  business. 
And  this  is  so  notwlthstiemding  the  stockholders 
and  directors  held  their  annual  elections  at  the 
place  named  in  the  articles  of  incorporation, 
and  such  place  was  therein  called  its  principal 
office.  Milwaukee  S.  S.  Co.  v.  Milwaukee,  83 
Wis.  590,  18  L.  R.  A.  353,  53  N.  W.  839. 

Tlie  situs  of  intangible  property,  it  must  be 
admitted,  is,  ordinarily,  at  the  local  residence 
of  the  corporation  within  the  state  where  it 
was  incorporated.  Hubbard  v.  Brush,  61  Ohio 
St.  252,  56  N.  E.  829,  Scottish  Union  &  N. 
Ins.  Co.  V.  Rowland,  196  U.  S.  611,  40  L.  ed. 
619,  25  Sup.  Ct.  Rep.  845. 

The  situs  of  a  corporation  determines  the 
situs  of  its  share  stock.  Young  v.  South  Trede- 
gar Iron  Co.  85  Tenn.  189,  2  S.  W.  202. 

Intangible  corporate  property  is  taxable  at 
the  corporate  domlcil  when  no  statute  fixes  a 
different  situs,  notwithstanding  the  corporate 
owner  carries  on  corporate  business  in  several 
places.  Grundy  County  v.  Tennessee  Coal, 
Iron  &  R.  Co.  94  Tenn.  295,  29  S.  W.  116. 

A  domestic  corporation  engaged  in  mining, 
refining,  and  marketing  its  output  in  distant 
states,  and  having  In  such  states  deposits  in 
bank,  and  debts  due  it  for  sales  made  therein 
and  upon  bonds  representing  Investments  there- 
in made,  is  none  the  less  liable  to  taxation  upon 
Its  credits,  bills  and  accounts  receivable,  as  a 
part  of  its  personal  estate  in  the  state  of  Its 
origin,  since,  for  the  purpose  of  taxation,  these 
have  their  situs  at  the  home  office.  People 
ex  rel.  United  Verde  Copper  Co.  v.  Feltner,  54 
App.  Div.  217,  66  N.  Y.  Supp.  769,  Affirmed  on 
opinion  below  in  165  N.  Y.  645,  59  N.  E.  1129. 

The  fact  that  a  corporation  created  by  one 
state  to  operate  a  ferry  between  it  and  another 
state  maintains  in  the  latter  an  office  in  a  city 
thereof,  where  its  president  and  other  principal 
officers  reside,  and  where  Its  corporate  seal 
and  books  are  kept  and  the  ordinary  business 
meetings  of  Its  directors  are  held,  and  where 
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this  state,  then  at  the  place  in  this  state 
where  such  corporation  or  agent  transacts 
business."  The  court  below,  by  a  majority 
opinion,  denied  the  mandamus.  It  must  be 
assumed  that  the  court  found  as  a  fact  that 
relators'  business  was  not  actually  trans- 
acted at  the  office  named  in  their  articles  of 
incorporation,  and  was  transacted  at  the 
city  of  Detroit.  We  cannot  review  this 
finding  of  fact,  if  there  was  evidence  to  sup- 
port it.  We  can  only  inquire  whether  there 
was  such  evidence.  It  appears  that  all 
that  was  done  at  the  office  named  in  the  ar- 
ticles of  incorporation  was  to  hold  the  an- 
nual meeting  of  stockholders,  and  in  the 
case  of  the  Teagan  Transportation  Company 
also  the  first  annual  meeting  of  directors 
elected  by  the  stockholders.     Unless  we  de- 


cide that  the  holding  of  annual  meetings 
of  stockholders  and  directors  is  the  princi- 
pal business  of  said  corporations,  we  must 
hold  that  that  principal  business  was  not 
transacted  at  the  place  named  in  the  arti- 
cles of  incorporation.  It  is  true  that  we 
held  in  Detroit  v.  Lothrop  Estate  Co,  11 
Det.  L.  N.  6,  99  N.  W.  9,  that  the  principal 
business  was  done  at  the  office  where  the 
manager  resided,  and  where  the  managers 
and  shareholders  "meet  to  do  whatever  is 
necessary  for  them  to  do."  This  by  no 
means  decides  that  the  annual  meeting  of 
stockholders  constitutes  the  principal  busi- 
ness of  the  corporation.  To  so  hold  would, 
in  my  judgment,  clearly  frustrate  the  legis- 
lative purpose.  It  is  said  that  the  personal 
property  of  the  corporation  should  be  taxa- 


its  boats  are  registered  under  the  Federal  navi- 
gation laws,  is  not  conclusWe  as  to  the  domicil 
of  the  corporation,  and  does  not  necessarily 
give  such  boats  a  situs  for  the  purposes  of  tax- 
ation. St.  Louis  V.  Wiggins  Ferry  Co.  11 
Wall.  425,  20  L.  ed.  192. 

b.  Of  raUroods. 

The  residence  of  a  domestic  railroad  com- 
pany for  the  purpose  of  taxing  its  rolling  stock 
when  no  statute  Interferes  is  where  Its  princi- 
pal office  is  located.  Sangamon  &  M.  R.  Co. 
V.  Morgan  County,  14  111.  164,  56  Am.  Dec. 
497. 

If  the  legislature  has  made  no  rule  for  the 
apportionment  and  distribution  of  taxes  upon 
railroad  rolling  stock,  its  situs  for  the  purpose 
of  taxation  is  regarded  as  being  at  the  head 
office  of  the  company.  Philadelphia,  W.  &  B. 
R.  Co.  V.  Appeal  Tax  Court,  50  Md.  397. 

When  a  railroad  line  Is  wholly  within  the 
boundaries  of  a  single  state,  and  the  legisla- 
ture thereof  has  prescribed  no  rule  of  distribu- 
tion and  apportionment  of  track  and  rolling 
stock,  the  only  practical  place  for  assessing  and 
taxing  it  is  at  its  principal  business  office  and 
station.  Appeal  Tax  Court  v.  Western  Mary- 
land R.  Co.  60  Md.  274. 

The  office  where  the  financial  and  business 
affairs  of  a  railroad  are  managed,  where  its 
transfer  and  account  books  are  kept,  where  Its 
directors  hold  regular  meetings,  where  its  exec- 
utive officers  transact  its  business,  and  where 
its  machine  and  repair  shops  are  located,  and 
its  rolling  stock  kept  when  not  on  the  road, 
is,  for  local  taxing  purposes,  its  domicil  In  the 
absence  of  any  controlling  statute  to  the  con- 
trary. Orange  &  A.  R.  Co.  v.  Alexandria,  17 
Gratt.  176. 

The  personal  property  of  a  street  railroad 
corporation,  when  no  statute  directs  otherwise, 
is  assessable  for  taxes  and  has  Its  situs  for 
taxation  in  the  city  where  Its  head  office  is 
situated,  even  when  no  part  of  the  line  is  within 
the  municipal  limits.  Detroit  v.  Wayne  Circuit 
Judge.  127  Mich.  604,  86  N.  W.  1032. 

The  terminal  station  of  a  railroad  which 
extends  from  one  state  through  another  and 
into  a  third  is  not  the  domicil  of  the  company, 
when  its  head  office,  principal  place  of  busi- 
ness, workshops,  and  storage  depots  are  in  other 
states.  Philadelphia,  W.  &  B.  R.  Co.  v.  Ap- 
peal Tax  Court,  50  Md.  397. 

For  the  purpose  of  distributing  for  taxation 
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the  unlocated  personal  property  of  a  railroad 
corporation  among  the  several  counties  through 
which  the  railway  runs,  so  as  to  subject  that 
property  to  county  taxation  in  proper  propor- 
tions, such  corporation,  in  Georgia,  is  treated 
as  residing  8ub  modo  in  all  the  counties  along 
its  line  of  road,  and  therefore  as  much  in  one 
as  in  another.  Columbus  Southern  R.  Co.  v. 
Wright,  80  Ga.  574,  15  S.  E.  293;  Sparks  v. 
Macon,  98  Ga.  301,  25  S.  B.  459. 

A  railroad  company,  said  Davis,  J.,  In  People 
€W  rel.  Buffalo  &  S.  Line  R.  Co.  v.  Fredericks, 
48  Barb.  173,  Affirmed  in  48  N.  T.  70,  should 
be  considered  as  a  resident  of  the  several  towns 
through  which  its  road  extends  within  the 
meaning  of  the  New  York  tax  laws.  To  most 
corporations  a  fixed  locality  is  given  by  their 
charters  as  the  place  of  their  business  opera- 
tions. This  locality  they  cannot  change  without 
the  consent  of  the  legislature,  and  it  becomes 
the  legal  residence  of  the  corporation.  But 
a  different  rule  prevails  with  railroads.  They 
are  organized  for  the  purpose  of  constructing  a 
road  between  specified  places,  and  to  conduct 
their  business  along  such  road  through  Its  whole 
extent.  They  own  and  occupy  the  entire  road, 
and  in  every  town  thereof  through  which  it 
passes  they  have  and  use  all  the  characteristics 
of  inhabitancy  that  can  attach  to  a  corporation. 
The  locality  of  the  corporation  may  In  such 
case  Justly  be  said  to  cover  the  route  of  which 
the  company  has  the  constant  and  potential 
occupancy  and  use,  and  to  be  everywhere  co- 
extensive with  the  road  itself.  If  It  has  a  prin- 
cipal office  or  place  for  transacting  the  financial 
concerns  of  the  company,  the  statute  has  ex- 
pressly provided  that  that  shall  be  the  place 
where  its  personal  property  or  capital  shall  be 
assessed;  but  without  this  express  enactment 
the  personal  property  might  be  assessed  in  each 
town  where  It  was  owned  and  used.  It  is 
claimed  that  the  locality  of  the  principal  office 
determines  for  all  purposes  the  legal  residence 
of  the  corporation.  But  this  does  not  neces- 
sarily follow;  because  with  railroad  companies 
the  principal  office  may  be  changed  at  pleasure 
or  convenience  to  any  point  along  the  route. 
Indeed  there  Is  nothing  in  the  law  to  prevent 
the  company  from  having  its  principal  office 
In  a  railroad  car,  and  running  it  up  and  down 
the  track  as  the  exigencies  of  business  may  re- 
quire. The  principal  office  does  not,  therefore, 
give  locality  to  the  corporation  In  the  sense  Id 
which  it  does  to  a  purely  local  company. 
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ble  at  the  place  "where  its  office  is  located 
in  its  articles  of  incorporation:  .  .  . 
Provided,  its  business  is  actually  transact- 
ed at  such  office."  By  "business"  the  legis- 
lature meant  something  more  than  the  an- 
nual meeting  of  stockholders  and  newly 
chosen  directors.  If  it  did  not,  other  and 
more  appropriate  language  would  surely 
have  been'  used.  We  come,  then,  to  the 
question.  Had  the  lower  court  the  right  to 
infer  that  the  relator  corporations  did  such 
business  in  the  city  of  Detroit  as  to  make 
their  personal  property  taxable  there?  We 
have  shown  that  substantially  all  the  busi- 
ness of  relator  the  Teagan  Transportation 
Company  was  done  in  Detroit;  that  the 
treasurer  of  the  other  relators  resided  in 
Detroit,  had  (and,  it  may  be  inferred,  there 


exercised)  superior  powers  of  business  man- 
agement, and  that  he  there  received  and 
disbursed  the  funds  of  said  corporation  ex- 
cept those  disbursed  for  the  ordinary  run- 
ning expenses  of  their  boats.  If  the  hold- 
ing of  annual  meetings  of  stockholders  and 
directors  did  not  constitute  the  principal 
business  of  the  corporations  (and  we  have 
stated  that  in  our  judgment  it  did  not),  it 
follows  tKit  the  personal  property  of  the 
corporation  Vas  taxable  either  at  the  place 
where  it  established  an  "office  for  the  trans- 
action of  its  principal  business,  or,  if  it  had 
no  principal  office,  then  at  the  place  in  this 
state  where  such  corporation  transacts  busi- 
ness." It  is  inunaterial  whether  we  say 
that  the  place  where  the  corporation  did 
its  business  in  Detroit  was  "its  principal 


Under  a  general  system  for  taxing  corporate 
real  estate  In  the  towns  where  it  is  situated, 
and  in  the  same  manner  as  the  real  property 
of  individuals,  established  by  statutes  ante- 
dating railroads,  a  railroad  right  of  way  in  any 
given  town  through  which  the  line  runs  is  prop- 
erly assessed  therein  as  real  estate  as  if  the 
railroad  company  resided  in  such  town,  regard- 
less of  the  location  of  its  principal  office. 
People  eas  rel.  Buffalo  &  S.  Line  R.  Co.  v.  Barker, 
48  N.  Y.  70. 

A  domestic  railroad  corporation  having  Its 
principal  office  at  one  of  its  termini,  and  whose 
line  runs  through  several  counties,  is  not  tax- 
able solely  in  the  county  where  that  office  is  lo- 
cated upon  its  intangible  property,  for  that  has 
its  situs  for  taxation  along  the  whole  line  of  the 
road.  State  r.  Austin  &  N.  W.  R.  Co.  (Tex. 
Civ.  App.)  60  S.  W.  886. 

This  is  because  this  particular,  intangible 
property — ^franchise,  privilege,  immunity — is  by 
the  laws  of  Texas  not  separately  taxable  apart 
from  the  real  estate.  Writ  of  Error  denied.  In 
94  Tex.  530,  62  S.  W.  1050. 

In  State  v.  Austin  &  N.  W.  R.  Co.  (Tex. 
Civ.  App.)  60  S.  W.  886,  Key,  J.,  was  unable 
to  agree  with  his  colleagues  upon  the  question 
of  the  situs  for  taxation  of  the  intangible  prop- 
erty of  domestic  railroad  corporations,  but  held 
it  to  be  at  the  place  where  the  home  office  of  the 
company  was  situated,  deeming  the  decision  of 
the  Texas  supreme  court  in  Ferris  v.  Kimble, 
76  Tex.  476,  12  S.  W.  689,-— that  the  intangible 
personal  property  of  a  natural  person  is  tax- 
able only  where  he  resides,  taken  associated 
with  the  constitutional  and  statutory  require- 
ments that  all  property,  unless  otherwise  re- 
quired, should  be  listed  and  assessed  for  tax- 
ation in  the  county  and  municipality  where  it 
Is  situated, — conclusive,  as  there  Is  a  sufficient 
analogy  between  the  principal  office  and  legal 
domlcil  of  a  corporation  and  the  residence  of 
a  natural  person  to  render  one  the  equivalent  of 
the  other,  and  they  are  generally  i^  regarded. 

A  writ  of  error  was,  however,  denied  by  the 
Texas  supreme  court  In  94  Tex.  530,  62  S.  W. 
1050,  but  this  was  done  by  holding  the  intan- 
gible property  in  question — franchises,  privi- 
leges, immunities,  etc. — ^under  the  Texas  stat- 
utes a  part  of  the  realty,  and  not  taxable  apart 
from  it. 

The  situs  for  taxation  of  the  intangible  prop- 
erty of  a  railroad  corporaiion,  unlike  that  of  an 
individual,  is  not  at  the  home  office  where  the 
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directing  thought  and  control  of  the  corpo- 
ration is,  but  it  is  distributed  wherever  its 
tangible  property  is  situated  and  its  work  is 
performed.  State  v.  Austin  &  N.  W.  R.  Co. 
(Tex.  Civ.  App.)  60  S.  W.  886. 

Writ  of  error  denied  upon  the  principal 
ground  that  the  franchises,  privileges,  and  im- 
munities of  a  railroad  are  not  separately  tax- 
able by  the  laws  of  Texas  apart  from  the  real 
estate.    94  Tex.  530,  62  S.  W.  1050. 

V.  Effect  of  certificate  of  incorporation  on  the 
question  of  domicil. 

If  the  charter  of  a  corporation  designates 
no  place  of  general  business  of  the  company, 
the  place  where  that  business  is  done,  and 
where  the  personal  property  used  in  it  is  sit- 
uated, is  the  situs  of  such  property  for  taxation. 
Atlantic  &  P.  R.  Co.  v.  I^sueur,  2  Ariz.  428. 
1  L.  R.  A.  244,  2  Inters.  Com.  Rep.  189,  10 
Pac.  157. 

And  if  the  corporate  charter  does  not  fix  the 
corporate  domlcil,  and  the  officers  and  directors 
hold  their  meetings  in  several  places,  the  dom- 
lcil for  taxing  purposes  will  be  held  to  be  where 
the  by-laws  require  the  stockholders  to  hold 
their  meetings.  Grundy  County  v.  Tennessee 
Coal,  Iron  &  R.  Co.  94  Tenn.  295,  29  S.  W. 
116. 

Where  the  statute  under  which  it  is  organ- 
ized does  not  require  a  corporation  to  name  its 
place  of  business  or  the  location  of  its  principal 
office  in  Its  articles  of  association,  its  residence 
or  domicil  for  taxing  purposes  Is  where  its 
principal  place  of  business  is  situated.  Austen 
V.  Hudson  River  Teleph.  Co.  73  Hun,  96,  25 
N.  Y.  Supp.  916. 

And  when  such  statute  does  not  require  such 
a  naming  the  words  of  the  statute,  or  their 
obvious  equivalents,  in  respect  of  the  corporate 
domicil,  must  be  used  in  the  articles  of  incorpo- 
ration to  have  the  effect  of  determining  by  their 
own  force,  against  the  real  facts,  the  place 
where  a  corporation  is  to  be  assessed  upon  its 
property.  Milwaukee  S.  S.  Co.  v.  Milwaukee, 
83  Wis.  590.  18  L.  R.  A.  353,  53  N.  W.  839. 

A  business  corporation  which  is  not  required 
to  report  to  the  state  auditor  is  to  be  assessed 
for  taxes,  in  Kentucky,  in  the  same  manner  as 
a  natural  person,  and,  natural  persons  being 
assessable  upon  personal  property  only  in  the 
counties  where  they  reside,  Is  to  be  assessed  and 
taxed   upon  its  personal  property  only  at  its 
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office  for  the  transaction  of  business/'  or 
whether  we  say  that  it  had  no  principal 
office  in  that  city.  The  fact  that  it  trans- 
acted business  of  the  character  already 
stated — ^business  which  was  obviously  more 
than  clerical — made  that  the  place  where 
its  personal  property  was  taxable  under  the 
hypothesis  that  the  proviso  of  1895  was  un- 
constitutional. We  come  to  the  considera- 
tion of  the  question. 

1.  Is  the  provision  that  "the  personal 
property  of  all  corporations  heretofore  or 
hereafter  organized  under  the  laws  of  this 
state  for  the  purpose  of  engaging  in  mari- 
time commerce  or  navigation  shall  be  as- 
sessed only  in  the  city,  village,  or  town- 
ship which  is  stated  in  their  original  arti- 
cles of  association  or  in  any '  amendment 


legal  domlcll,  which  is  the  place  named 
in  its  articles  of  incorporation  as  its  prlD- 
cipal  place  of  business.  A  tax  assessed 
elsewhere  is  illegal  and  void.  Langdon  Creasey 
Co.  v.  Owenton  Commoii  School  District,  25 
Ky.  L.  Rep.  823.  76  S.  W.  381. 

There  is  a  conflict  upon  this  question. 

In  the  state  of  New  York  it  is  the  general  rule 
that  the  principal  office  of  a  domestic  corpo- 
ration is,  for  the  purposes  of  taxation,  conclu- 
sively fixed  by  its  certificate  of  incorporation, 
and  that  only  in  the  place  therein  designated 
can  it  lawfully  be  subjected  to  a  personal- 
property  tax.  Western  Transp.  Co.  v.  Scheu,  19 
N.  T.  408 ;  Oswego  Starch  Factory  v.  Dolloway, 
21  N.  Y.  449 :  Union  S.  B.  Co.  v.  Buffalo,  82  N. 
Y.  851 ;  Conroe  v.  National  Protection  Ins.  Co. 
10  How.  Pr.  403;  Hubbard  v.  National  Pro- 
tection Ins.  Co.  11  How.  Pr.  140;  Chesebrough 
Mfg.  Co.  V.  Coleman,  44  Hun,  545  ;  People  ea  rel. 
Knickerbocker  Press  v.  Barker,  87  Hun,  341, 
34  N.  Y.  Supp.  269;  People  ear  rel,  Bdison 
Electric  Light  Co.  v.  Barker,  91  Hun,  504,  36 
N.  Y.  Supp.  844 ;  People  e»  rel.  India  Rubber 
&  G.  P.  Insulating  Co.  v.  Barker,  16  Misc.  252, 
30  N.  Y.  Supp.  88. 

And  in  Ohio,  where  corporations  are  required 
by  statute  (56  Ohio  Laws,  115)  to  designate 
In  their  certificates  of  incorporation  "the  name 
of  the  county  or  place  where  the  principal  of- 
fice" of  the  company  is  situated,  such  office  is 
the  domlcil  or  residence  of  the  corporation. 
Pelton  V.  Northern  Transp.  Co.  37  Ohio  St.  450. 

It  Is  otherwise  In  Wisconsin  and  Michigan. 

In  Wisconsin  a  statutory  requirement  that  n 
corporation  shall  state  its  **name  and  location" 
in  its  articles  of  incorporation  does  not  enable 
a  corporation  conclusively  to  fix  its  principal 
office  or  place  of  business  for  the  purposes  of 
taxation  under  the  tax  laws.  Milwaukee  S.  S. 
Co.  V.  Milwaukee,  83  Wis.  500,  18  L.  R.  A. 
353,  63  N.  W.  830. 

And  In  Michigan  the  act  requiring  the  articles 
of  association  of  a  corporation  to  state  the 
city,  or  town  and  county,  in  the  state  where 
its  general  office  for  business  is  located,  will 
not  let  it  escape  taxation  upon  its  personal 
estate  in  another  place  where  its  actual  busi- 
ness is  transacted.  Detroit  Transp.  Co.  v. 
Board  of  Assessors,  01  Mich.  382,  51  N.  W. 
078. 

It  will  be  noticed  that.  Inasmuch  as  the  Wis- 
consin corporation  law  goes  no  further  than 
to  require  corporations  organized  under  it  to 
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thereof  heretofore  or  hereafter  made,''  oon< 
stitutional?  It  will  he  noticed  that  this 
provision  is  not  confined  to  "vessel  proper- 
ty/' so  called,  hut  extends  to  all  the  per- 
sonal property  of  corporations  ''engaged  in 
maritime  commerce  or  navigation."  While 
the  personal  property  of  individuals  is  tajt- 
able  at  their  place  of  residence,  and  while 
the  property  of  other  corporations  is  taxa- 
ble at  the  place  of  their  principal  business 
ofiKce,  corporations  engaging  in  maritime 
commerce  or  navigation  may  have  their 
property  taxed  at  whatever  place  they  may 
choose  to  designate  in  their  articles  of  in- 
corporation. As  the  rate  of  taxation  varies 
much  in  different  localities,  it  gives  to  the 
I  latter  corporations  the  right  to  select  that 
'  place  in  which  the  rate  of  taxa^on  is  low- 
state  in  their  certificates  of  incorporation  their 
names  and  locations,  the  decision  cited  is  not 
irreconcilable  with  the  New  York  and  Ohio 
cases,  but  may  reasonably  be  distinguished  from 
them.  It  is  possible,  also,  but  more  difficult,  to 
distinguish  in  the  same  way  the  Michigan  de- 
cision just  cited;  but  the  Michigan  statute  is 
very  much  more  explicit  in  its  language  than 
that  of  Wisconsin,  and  the  reasoning  upon 
which  the  Judgment  rests  discloses  radical  dif- 
ferences in  principle. 

The  boats  and  vessels  belonging  to  an  Ohio 
corporation  navigating  the  Great  Lakes  are  tax- 
able as  personal  property  only  at  the  place  des- 
ignated in  its  certificate  of  incorporation  as 
that  where  its  principal  office  is  situated,  and 
this  notwithstanding  the  bulk  of  its  business 
is  transacted  at  a  neighboring  city  In  the  same 
county  and  state,  and  that  the  office  first  oc- 
cupied by  it  was  removed  to  another  part  of  the 
same  town  because  the  limits  of  such  city  were 
extended  to  take  in  the  original  office,  and  it 
was  intended  to  avoid  taxation  In  such  city. 
I'elton  V.  Northern  Transp.  Co.  37  Ohio  St. 
450. 

The  principal  office  of  a  corporation,  which 
constitutes  its  residence  or  domlcil,  said  the 
Ohio  supreme  court,  is  not  to  be  determined  by 
the  amount  of  business  transacted  there  or 
elsewhere,  but  by  the  place  designated  in  the 
certificate  of  Incorporation.  And  when  the  cor- 
poration has  established  an  office  at  the  place 
named  In  such  certificate  no  further  inquiry  as 
to  the  identity  of  the  principal  office  is  admis- 
sible.   Ibid. 

On  the  other  hand,  the  Michigan  supreme 
court,  while  admitting  that  a  corporation  has 
the  same  right  that  an  individual  has  to  select 
Its  residence,  and  that  It  may  do  so  with  a  view 
to  taxation,  argues  in  this  wise:  The  corpo- 
ration must  have  a  local  habitation,  just  as  the 
.individual  must  have  a  residence.  This  must 
be  an  actual,  not  merely  a  nominal,  one  to 
affect  taxation.  The  individual  cannot  have  a 
nominal  residence  in  the  country  and  an  actual 
residence  in  the  city,  and  escape  taxation  in 
the  city.  Neither  can  the  corporation  fix  its 
nominal  domlcil  in  the  country,  while  its  actual 
domlcil  for  business  is  in  the  city,  without 
becoming  taxable  at  the  latter  place.  If  It  does 
no  business,  and  in  the  nature  of  things  can  do 
no  business,  at  th^  place  It  selects  as  Its 
office,  except  hold  annual  meetings  of  stock- 
holders and  directors,  and  actually  carries  on 
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est.  It  thus  gives  to  them  the  privilege  of 
paying  less  taxes  than  must  be  paid  by 
other  corporations  or  by  individuals  engaged 
in  precisely  the  same  business.  Neither 
can  it  be  said  that  individuals  have  the 
9ame  right  to  select  the  place  in  which  their 
property  will  be  taxed  because  it  will  be 
taxed  at  the  place  in  which  they  may  choose 
to  reside.  It  is  true  that  individuals  may 
determine  where  they  will  reside,  and  cor- 
porations in  general  may  determine  where 
they  will  do  business,  but,  in  order  to  make 
their  property  taxable  at  that  place,  the  in- 
dividuals must  actually  reside  there  (see 
Beeoher  v.  Detroit,  114  Mich.  228,  72  N. 
W.  206),  and  the  corporations  must  actual- 
ly do  business  there  (see  Detroit  Tramp. 
Co,  V.  Board  of  Assessors,  91  Mich.  382,  51 


N.  W.  978).  Neither  such  corporations  nor 
individuals  have  the  same  right  to  deter- 
mine the  situs  for  the  taxation  of  their 
personalty  as  this  statute  undertakes  to 
give  to  corporations  engaged  in  maritime 
commerce  and  navigation. 

The  question  arises  whether  such  a  law 
does  not  violate  the  provision  contained  in 
§  11,  art.  14,  of  our  Constitution,  requiring 
a  uniform  rule  of  taxation.  In  Western 
Transp,  Co,  v.  Soheu,  19  N.  Y.  408,  and  Os- 
wego Starch  Factory  v.  Dolloway,  21  N.  Y. 
449  (cases  relied  on  by  relators),  laws  like 
that  under  consideration  were  enforced; 
but  those  cases  throw  no  light  on  the  con- 
stitutional question  before  us.  There  no 
constitutional  question  was  raised, — ^per- 
haps none  could  be   raised, — and  no  such 


all  the  business  it  was  incorporated  to  do  at 
another  place,  it  will  be  taxable  In  the  latter. 
Detroit  Transp.  Co.  v.  Board  of  Assessors,  91 
Mich.  382,  51  N.  W.  978. 

The  facta  In  the  Ohio  case  of  Pelton  v. 
Northern  Transp.  Co.  37  Ohio  St.  450,  and 
in  the  Michigan  case  of  Detroit  Transp.  Co.  v. 
Board  of  Assessors,  91  Mich.  382,  51  N.  W. 
978,  are  indistinguishable,  and  the  wording  of 
the  Incorporation  statutes  of  both  states  closely 
similar,  yet  the  two  decisions  are  diametrically 
opposed. 

The  certificate  of  incorporation  of  a  Nfew 
York  corporation  is  not  the  less  conclusive  as 
to  the  corporate  domlcll  for  the  purposes  of  the 
taxation  of  its  personal  property  and  the  prin- 
cipal office  or  place  for  transacting  the  finan- 
cial concerns  of  the  company  because  it  is  de- 
liberately chosen  to  avoid  taxation  in  the  place 
where  the  actual  operations  are  intended  to  be 
conducted.  If  this  is  an  evil  it  is  for  the 
legislature,  not  the  courts,  to  apply  the  remedy. 
Union  S.  B.  Co.  v.  Buffalo,  82  N.  Y.  351. 

The  certificate  is  not  the  less  conclusive  be- 
cause the  actual  principal  place  of  business  may 
be  in  fact  elsewhere.  People  e^  rel,  India  Rub- 
ber &  G.  P.  Insulating  Co.  v.  Barker,  16  Misc. 
252,  89  N.  Y.  Supp.  88. 

Nor  can  the  conclusive  effect  of  naming  in  the 
certificate  of  incorporation  the  principal  ofllce 
as  respects  the  situs  of  the  corporate  personal 
property  for  taxable  purposes  be  avoided  by  add- 
ing In  the  certificate  itself  the  alternative  words, 
"or  at  such  other  place  as  the  stockholders  may 
determine."  People  ca  rel.  Edison  Electric 
Ught  Co.  V.  Barker,  91  Hun,  594,  38  N.  Y. 
Supp.  844. 

Independently  of  some  statute  authorizing 
it  so  to  do,  a  New  York  corporation  cannot 
establish  its  principal  oflice  elsewhere  than  in 
the  place  named  in  its  certificate  of  incorpora- 
tion, so  as  to  affect  the  situs  of  Its  personal 
property  for  the  purposes  of  taxation.  Oswego 
Starch  Factory  v.  Dolloway,  21  N.  Y.  449: 
People  «p  rel.  Knickerbocker  Press  v.  Barker. 
87  Hun.  841,  84  N.  Y.  Supp.  269. 

In  Ohk>,  however,  a  domestic  corporation 
may  change  its  office  from  one  to  another  part 
of  the  town  named  in  its  organization  certificate 
as  the  place  of  its  principal  ofllce,  without  ex- 
press legislative  sanction,  and  not  affect  there- 
by the  situs  of  its  personal  property  for  tax- 
ation. This  is  because  the  statute  requiring 
the  corporation   to  designate  In  Its  certificate 
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of  Incorporation  the  name  of  the  county  or 
place  where  the  principal  oflice  of  such  corpora- 
tion Is  situated,  Is  suflSclently  compiled  with  hy 
naming  the  town  without  specifying  a  building 
by  street  and  number ;  hence,  the  corporation,  by 
stockholders'  vote  at  an  annual  meeting,  may 
remove  from  the  building  where  such  principal 
oflice  was  established  originally  to  another  build- 
ing in  the  same  town,  and  the  latter  building 
will  thereafter  be  to  all  Intents  and  purposes. 
Including  taxation  of  the  personal  property  of 
the  corporation,  its  principal  office.  Pelton  v. 
Northern  Transp.  Co.  37  Ohio  St.  460. 

In  New  York,  too,  when  a  corporation  is 
created  by  a  special  act  of  the  legislature,  and 
its  by-laws  designate  its  principal  place  of  busi- 
ness in  a  named  city,  and  Its  manufacturing 
business  is  there  carried  on,  although  they  also 
provide  for  a  branch  office  in  another  city,  and 
stockholders*  meetings  are  always  held  where 
the  manufacturing  is  done,  while  the  general 
executive  and  financial  business  of  the  corpo- 
ration is  transacted,  and  all  of  the  principal 
officers  reside,  without  the  state,  the  place  of 
taxation  of  the  personal  property  of  the  corpo- 
ration is  in  the  city  where  Its  manufacturing 
Is  done,  and  which  Its  by-laws  designate  as  Its 
principal  place  of  business,  and  It  Is  not  taxable 
in  the  city  where  it  has  a  branch  office.  •  People 
ear  rel.  General  Electric  Co.  v.  Barker,  91  Hun, 
590,  36  N.  Y.  Supp.  842. 

The  case  of  Oswego  Starch  Factory  v.  Dol- 
loway, 21  N.  Y.  449,  was  critically  examined 
and  explained  by  Finch,  J.,  in  the  opinion  of 
the  court  In  People  c»  rel.  Union  Trust  Co.  v. 
Colemnn,  126  N.  Y.  433,  12  L.  R.  A.  762,  27 
N.  E.  818,  and,  although  he  carefully  limited  It 
and  expressed  his  disagreement  with  the  reason- 
ing of  Denio,  J.,  he  was  at  pains  to  pronounce 
the  decision  Itself  "entirely  correct  and  sound.'* 
Even  In  New  York,  however,  a  corporation 
whose  certificate  of  organization  has  stated  in 
due  form  the  name  and  location  of  Its  principal 
office  and  place  for  transacting  Its  financial  con- 
cerns and  carrying  on  Its  operations,  in  one 
county,  may,  nevertheless,  undfer  some  circum- 
stances, be  subjected  to  taxation  upon  its  per- 
sonal estate  in  another  and  different  county; 
as  where,  after  being  assessed  in  the  latter 
county,  where  It  does  in  fact  transact  business. 
Its  officers  appear  before  the  tax  commissioners 
and  apply  for  a  reduction,  filing  a  sworn 
statement  that  the  corporate  place  of  busi- 
ness   and     place    of    conducting    the    corpo- 
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question  was  considered  by  the  court.  In 
Ckx>ley  on  Taxation,  after  demonstrating  the 
proposition  that  perfect  uniformity  and 
perfect  equality  in  taxation  are  unattain- 
able, it  is  said :  "But  when,  for  any  reason, 
it  becomes  discriminative  between  individ- 
uals of  the  class  taxed,  and  selects  some  for 
an  exceptional  burden,  the  tax  is  deprived 
of  the  necessary  element  of  legal  equality, 
and  becomes  inadmissible.  It  is  immate- 
rial on  what  ground  the  selection  is  made, — 
whether  it  be  because  of  residence  in  a  par- 
ticular portion  of  the  taxing  district,  or  be- 
cause the  persons  selected  have  been  remiss 
in  meeting  a  former  tax  for  the  same  pur- 
pose, .  .  .  for,  if  the  principle  of  se- 
lection be  once  admitted,  limits  cannot  be 
set  to  it,  and  it  may  be  made  use  of  for 


the  purposes  of  oppression,  or  even  of  pun- 
ishment." 1  Cooley,  Taxn.  3d  ed.  p.  260. 
In  the  note  to  this  text  is  the  following  quo- 
tation from  the  opinion  of  the  court  in  At- 
ohi8<m,  T.  do  8.  F,  R,  Co,  v.  Clark,  60  Kan. 
826,  47  L.  R.  A.  77,  58  Pac.  477:  "Absolute 
equality  in  taxation  is,  of  course,  unattain- 
able; but  a  law  the  manifest  purpose  and 
legitimate  result  of  which  is  discrimination 
and  inequality  cannot  be  sustained."  In 
Standard  Life  d  Aod,  Ins,  Co,  y,- Board  of 
Assessors,  96  Mich.  466,  65  N.  W.  112,  this 
court  held  that  a  law  which  subjected  banks 
and  insurance  companies  to  a  higher  rate 
of  taxation  than  that  of  other  individuals 
and  corporations  was  tmconstitutional.  In 
Pingree  v.  Auditor  Oeneral,  120  Mich.  96, 
44  L.  R.  A.  679,  78  N.  W.  1025,  and  Detroit 


rate  financial  concerns  that  year  was  in  their 
county,  and  by  means  tbereof  securing  a  re- 
duction. Re  McLean,  138  N.  T.  168,  20  L.  R. 
A.  889,  38  N.  E.  821. 

In  this  case  of  the  personal  tax  on  the 
Wyandance  Brlclc  &  Terra  Cotta  Company, 
which  had  filed  its  certificate  of  Incorporation 
in  Suffolk  county,  and  designated  a  town  there- 
in as  the  place  where  its  operations  were  to  he 
carried  on,  the  New  York  court  of  appeals  sus- 
tained the  validity  of  a  personal  tax  assessed 
in  the  city  of  New  York,  but  in  doing  so 
neither  overruled  nor  criticized  the  earlier 
cases  holding  the  statement  in  the  certificate  of 
Incorporation  conclusive  as  to  the  place  for  the 
taxation  of  personal  property.  The  court 
grounded  its  decision,  not  upon  the  proposition 
that  the  corporation  had  acquired  a  legal  resi- 
dence for  taxation  in  New  York  city, — it  deemed 
consideration  of  that  point  unnecessary, —  hut 
upon  the  theory  that,  by  appearing  before  the 
assessors  and  applying  for  a  reduction  of  the 
tax,  filing  for  that  purpose  a  sworn  statement 
that  its  principal  office  was  then  in  the  city  of 
New  York,  and  securing  favorable  action,  the 
corporation  had  waived  Its  right  to  object  that 
its  residence  was  in  Suffolk  county,  and  the 
New  York  officials  consequently  without  juris- 
diction to  tax  it,  and  had  voluntarily  submitted 
to  the  jurisdiction  of  such  officials.    Ibid. 

But  with  great  respect  to  the  learned  tribunal 
thus  deciding,  the  reasoning  leading  to  its  con- 
clusion is  quite  unconvincing.  The  difficulty  is 
that  New  York  city  had  no  jurisdiction  to  tax 
the  corporation  at  all, — the  reduced  amount  no 
more  than  the  original  assessment.  The  lia- 
bility to  Suffolk  county  was  unaffected  by  the 
proceedings  in  New  York  city.  The  latter  mu- 
nicipality yielded  nothing  by  lowering  a  tax 
It  had  no  power  to  Impose  at  all.  No  principle 
of  estoppel  can  possibly  come  into  play.  It  was 
open  to  the  court  to  confess  error  In  its  early 
decisions  and  overrule  them,  or  to  hold  that 
the  corporation  might  acquire  a  taxable  situs 
in  another  place  than  that  named  in  its  cer- 
tificate of  incorporation ;  but  this  it  declined 
to  do.  The  position  of  the  Michigan  supreme 
court  upon  this  question  is  more  commendable 
and  logical. 

A  much  more  tenable  ground  was  taken  by 
the  New  York  supreme  court  when  it  sustained 
a  personal  tax  laid  In  New  York  city  upon  the 
Couper  Milling  Company,  a  domestic  corpora- 
tion whose  certificate  of  organization  located 
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its  principal  office  in  Tarrytown  In  the  ad- 
joining county  of  Westchester.  The  corporation 
was  assessed  In  New  York  city  a  tax  upon  Its 
capital  stock,  and  apparently  was  established 
there.  It  made  Its  return  to  the  city  tax 
commissioners,  and  in  it  stated  upon  the  oath 
of  one  of  its  executive  officers  that  its  principal 
office  or  place  for  transacting  its  financial  busi- 
ness was  in  the  city  of  New  York  at  a  named 
street  address.  And  when  afterwards  the  re- 
ceiver of  taxes  began  proceedings  to  enforce  col- 
lection of  the  tax  the  affidavit  In  resistance  was 
made  by  the  same  coii>orate  officer,  and  attested 
the  fact  that  the  certificate  of  incorporation 
located  the  principal  office  in  Tarrytown  and 
outside  the  jurisdiction  of  the  New  York  tax 
commissioners.  And  the  court  deemed  the  af- 
fidavit neutralized  by  the  prior  sworn  return,, 
and  refused  to  credit  its  statements.  McLean 
V.  Couper  Milling  Co.  38  N.  Y.  S.  R.  898,  14 
N.  Y.  Supp.  609. 

Although  a  New  York  corporation  has  des- 
ignated, as  required  by  law  In  its  certificate  of 
organization,  the  place  within  the  state  where 
its  principal  office  is  to  be  and  its  operations 
are  to  be  carried  on,  still,  if  it  actually  removes- 
its  office  to  another  state,  and  subsequently 
makes  no  sales,  manufactures  nothing,  occu* 
pies  no  premises,  pays  no  rent,  employs  no 
workmen,  and  does  no  business,  in  the  home 
state,  it  will  no  longer  be  taxable  therein  under 
laws  taxing  corporate  franchises  according  to- 
the  amount  of  capital  stock  employed  within 
the  state.  People  ea  rel.  Davis-Colby  Ore 
Roaster  Co.  v.  Campbell,  66  Hun,  146,  21  N. 
Y.  Supp.  7.  This  case  is  only  an  apparent 
exception  to  the  New  York  rule  that  a  corpo- 
ration cannot,  without  legislative  permission, 
change  its  domlcil.  The  tax  In  the  case  was 
laid  only  upon  corporations  which  employed  cap- 
ital and  did  business  in  the  state.  The  corpo- 
ration did  neither,  and  so  escaped  the  tax  in 
spite  of  having  Its  legal  domicll  within  the  state. 

In  Michigan,  notwithstanding  the  decision 
in  Detroit  Transp.  Co.  v.  Board  of  Assessors. 
91  Mich.  882,  51  N.  W.  978,— that  naming  in 
the  articles  of  association  of  a  domestic  corpo- 
ration the  town,  city,  and  county  in  which  Its 
general  office  for  business  is  located  does  not 
conclusively  fix  the  place  where  Its  principal 
office  in  the  state  is  situated,  which  the  tax 
laws  make  the  residence  of  the  corporation  for 
the  purposes  of  taxation;  but  that  the  actual 
place  where  the  corporation  carries  on  the  busi- 
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Citizena*  Street  R.  Co,  v.  Detroit,  125  Mich., 
at  page  694,  84  Am.  St.  Rep.  589,  85  N.  W. 
96,  86  N.  W.  809,  similar  decijBions  were 
made.  It  follows  from  these  decisions  that, 
if  the  legislature  had  attempted  to  impose 
an  onerous  burden  of  taxation  upon  the 
property  of  corporations  engaged  in  mari- 
time commerce  and  navigation,  such  legis- 
lation would  be  Toid.  But  the  act  in  ques- 
tion, instead  of  imposing  an  onerous  burden 
upon  such  corporations,  confers  upon  them 
a  special  privilege. 

The  question  arises — and  this  is  a  ques- 
tion not  argued  by  counsel,  but  which  must 
necessarily  be  determined  before  we  adjudge 
the  law  unconstitutional — ^whether  the  act 
can  be  sustained  as  a  partial  exemption 
from  taxation.    It  cannot  be  supposed  that 


the  legislature  enacted  this  law  upon  the 
ground  that  the  property  of  corporations  en- 
gaged in  maritime  commerce  and  navigation 
should  be  exempt.  So  far  as  that  property 
consists  of  vessels  engaged  in  commerce,  it 
in  no  respect  differs  from  vessels  belonging 
to  individuals  engaged  in  commerce.  So  far 
as  it  consists  of  other  tangible  or  intangi- 
ble personal  property,  it  in  no  manner  dif- 
fers from  such  property  belonging  to  other 
individuals  and  corporations.  This  law 
cannot  be  sustained  as  a  law  partially  ex- 
empting property  from  taxation  unless  the 
legislature  has  power  to  single  out  individ- 
uals or  corporations  from  the  class  to  which 
they  belong,  and  capriciously  exempt  them 
from  taxation.  We  are  forced  to  say  that 
the  legislature  has  not  that  power.     In  1 


ness  It  was  authorized  to  transact,  and  not  the 
place  named  in  the  certlflcate,  is  decisiye, — 
the  contents  of  the  certificate  do  influence 
the  determination  of  the  corporate  domicil  for 
the  purposes  of  taxation, — probably  sufficiently 
so  to  decide  a  doubtful  case. 

The  character  of  the  business  and  the  pur- 
poses of  a  corporation  are  important  elements 
in  determining  its  situs  for  the  purposes  of 
taxation.  If  it  can,  and  actually  does,  in  good 
faith  carry  on  a  considerable  part  of  its  busi- 
ness at  the  office  named  in  its  articles  of  incor- 
poration, it  will  be  taxed  there,  and  not  else- 
where, upon  its  personal  property,  although 
it  may  have  other  offices  in  other  places.  De- 
troit V.  Lothrop  Estate  Co.  (Mich.)  99  N.  W. 
9.  11  Det.  L.  N.  6. 

For  a  corporation  to  earn  the  exemption 
given  by  the'  laws  of  New  Jersey  to  its  domestic 
manufacturing  corporations  that  carry  on  busi- 
ness in  the  state,  it  is  not  sufficient  for  it  to 
make  some  sales,  hold  business  meetings,  main- 
tain a  business  office,  buy  materials,  and  trans- 
port goods  in  that  state;  it  must  go  further 
and  not  stop  short  of  carrying  on  therein  its 
principal  business.  American  Glucose  Co.  v. 
State,  43  N.  J.  Eq.  280,  5  Atl.  803;  Standard 
Underground  Cable  Co.  v.  Atty.  Gen.  46  N.  J. 
Bq.  270,  19  Am.  St.  Rep.  394,  19  Atl.  733; 
State  V.  Under  Ground  Cable  Co.   (N.  J.  Eq.) 

18  Atl.  681. 

VI.  Legislative  power  to  flw  the  eitua  of  proper- 
ty for  tarnation. 

While  it  is-  true  that  in  general,  and  in  the 
absence  of  an  express  provision  of  law  to  the 
contrary,  personal  property  follows  and  has  its 
situs  for  the  purposes  of  taxation  at  its  owner's 
domicil ;  and  that  the  power  of  a  state  to  tax 
is  limited  to  persons  and  property  within  its 
jurisdiction, — nevertheless  personal  property 
may,  by  law,  be  severed  for  taxation  from  its 
owner,  and  lawfully  taxed  at  the  place  where 
it  is  situated.    Tappan  v.  Merchants*  Nat.  Bank. 

19  Wall.  490,  22  L.  ed.  189. 

A  railroad  corporation  has  not  a  constitu- 
tional right  to  have  its  intangible  personal 
property  taxed  only  at  its  place  of  domicil.  It 
is  entirely  competent  for  the  legislature  to  fix 
Its  situs  for  taxation  anywhere  along  the  line. 
Columbus  Southern  R.  Co.  v.  Wright,  161  U.  S. 
470,  38  L.  ed.  238,  14  Sup.  Ct.  Rep.  396. 

It  is  within  the  legislative  power,  by  suitable 
enactment,  to  establish  a  situs  for  personal 
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property  elsewhere  than  at  the  place  where  it 
is  found,  and  this  fact  interprets  several  de- 
cisions of  the  United  States  Supreme  Court. 
The  place  in  which  a  vessel  is  registered  is,  by 
law,  its  home  port.  That  is  considered  its 
situs.  Pullman's  Palace  Car  Co.  v.  Twombly» 
29  Fed.  668. 

Personal  property  may  be  separated  from  the 
domicil  of  its  owner,  and  have  a  situs  elsewhere 
for  the  purposes  of  taxation.  Mobile  v.  Bald- 
win, 57  Ala.  61,  29  Am.  Rep.  712. 

Under  general  laws,  the  legislature  may  fix 
the  situs  for  taxation  of  personal  property,  tan- 
gible or  intangible,  provided  its  classification  is 
not  arbitrary.  Walton  County  v.  Morgan 
County,  120  Ga.  548,  48  S.  E.  243. 

Unless  restrained  by  some  constitutional  pro- 
vision, the-  legislature  may  fix  the  situs  for 
taxation  of  all  personal  property  at  a  place  dif- 
ferent from  the  owner's  residence.  Morgan 
County  V.  Walton  County,  121  Ga.  659,  49 
S.  E.  776. 

It  is  well  settled  that  it  is  competent  for 
the  legislature  to  adopt  different  methods  for 
ascertaining  the  value  of  personal  property,  and 
to  fix  the  situs  of  such  property  for  taxation. 
Layman  v.  Iowa  Teleph.  Co.  123  Iowa,  591, 
99  N.  W.  205. 

The  legislature  has  unquestionable  authority 
to  fix  the  situs  of  property  for  the  purpose  of 
taxation.  Langdon-Creasey  Co.  v.  Owen  ton 
Common  School  District,  25  Ky.  L.  Rep.  823, 
76  S.  W.  881. 

The  personal  property  of  a  corporation  may 
be  taxed  where  it  Is  located  if  the  legislature 
so  enacts,  although  such  may  not  be  the  domicil 
of  the  owner.  Blackstone  Mfg.  Co.  v.  Black- 
stone,  13  Gray,  488. 

It  is  competent  for  the  legislature  to  treat 
railroad  rolling  stock  for  the  purposes  of  tax- 
ation as  real  estate,  and  to  make  it  taxable  as 
such.  Louisville  &  N.  A.  R.  Co.  v.  State,  26 
Ind.  177,  87  Am.  Dec.  358. 

That  the  situs  for  the  purposes  of  taxation 
of  personal  property  follows  the  domicil  of  Its 
owner  is  a  convenient  legal  fiction,  but  not 
an  unbending  and  uncontrollable  principle  of 
law  which  the  legislature,  if  it  chooses,  cannot 
modify  or  change.  Columbus  Southern  R.  Co. 
V.  Wright,  151  U.  S.  470.  38  L.  ed.  238,  14 
Sup.  Ct.  Rep.  396;  State  ew  rel,  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.  V.  Severance,  55  Mo.  378. 

The  provisions  of  the  general  tax  law  of 
Georgia   (Acts  1900,   i   8.  p.  29)   in   requiring 
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Cooley  on  Taxation,  3d  ed.  pp.  381,  382,  it 
is  stated:  "It  is  diflScult  to  conceive  of  a 
justifiable  exemption  law  which  should  se- 
lect single  individuals  or  corporations,  or 
single  articles  of  property,  and,  taking  them 
out  of  the  class  to  which  they  belong,  make 
them  the  subject  of  capricious  legislative 
favor.  Such  favoritism  could  make  no  pre- 
tense to  equality.  It  would  lack  the  sem- 
blance of  legitimate  tax  legislation."  See 
Hamilton  v.  Wilson^  61  Kan.  511,  48  L.  R. 
A.  238,  69  Pac.  1069;  Lexington  v.  McQuil- 
lan, 9  Dana,  513,  35  Am.  Dec.  159.  We  are 
bouud,  therefore,  to  declare  that  the  consti- 
tutional provision  requiring  uniformity  ot 
taxation  prevents  the  legislature  enacting 
a  law  which  it  must  be  presumed  was  in- 
tended to  and  does  tax  property  at  a  rate 


maoufacturing  corporatlous  whose  factory  prop- 
erties are  in  more  than  one  county  to  malce 
their  returns  for  taxation  to  the  county  in 
which  is  the  greater  value  of  their  real  estate 
and  machinery,  make  final  and  conclusive  the 
determination  of  corporate  officers  as  to  which 
county  the  tax  return  should  be  made  in, 
and  render  void  the  assessment  and  levy  of 
taxes  in  the  other  county  or  counties  contain- 
ing part  of  the  manufacturing  plant.  Penick 
y.  High  Shoals  Mfg.  Co.  116  Qa.  819,  43  S.  E. 
254. 

This  statute  is  no  longer  in  force.  An  act 
of  1902  required  the  return  to  be  made  to  the 
county  containing  the  main  building  of  the  cor- 
poration, and  provided,  in  case  of  a  dispute 
as  to  the  fact,  for  a  bill  in  the  nature  of  an 
interpleader  to  which  the  corporation  and  the 
counties  were  parties.  Walton  County  v.  Mor- 
gan County,  120  Ga.  548,  48  S.  E.  243. 

The  legislature  may,  if  it  so  chooses,  by 
statute  make  a  foreign  a  domestic  corporation 
also,  and  give  to  its  stock  and  property  a  legal 
situs  for  all  purposes  within  the  state.  Young 
v.  South  Tredegar  Iron  Co.  85  Tenn.  189,  2 
S.  W.  202. 

While  it  is  true  that  personal  property  hav- 
ing a  situs  within  a  state.  If  the  legislature  so 
provides,  may  be  taxed  in  that  state,  and  that 
the  same  rule  applies  between  different  counties 
in  the  same  state,  yet  it  is  always  a  question  of 
legislative  provision  and  intent,  and,  unless 
some  statute  so  provides,  personal  property  is 
not  taxable  save  at  Its  owner's  domicll.  Com. 
V.  Chesapeake  &  O.  R.  Co.  25  Ky.  L.  Rep.  1126. 
77  S.  W.  186. 

VII.  Personal  property  physically  present  in  the 
iasing  jurisdiction. 

A  state  has  undoubted  power  to  tax  private 
property  having  an  actual  situs  within  its 
territorial  limits,  and  may  require  the  person 
having  possession  of  it  to  pay  the  taxes  laid 
upon  It.  Carstairs  v.  Cochran,  193  U.  S.  10, 
48  L.  ed.  596,  24  Sup.  Ct.  Rep.  318. 

The  general  rule  is  that  tangible  personal 
property  is  taxable  by  the  state  in  which  it  is. 
no  matter  where  may  be  the  domicll  of  the  own- 
er. Old  Dominion  8.  S.  Co.  v.  Virginia,  198 
U.  S.  299,  49  L.  ed.  1059,  25  Sup.  Ct.  Rep.  686. 

In  the  eye  of  the  law  personal  property  for 
most  purposes  has  no  locality.  Mobilia  sequun- 
tur  personam;  immobilia  eitum.  Mobilia  non 
haheni  scquelam.  In  a  qualified  sense  it  ac- 
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different  from  that  imposed  on  ail  property 
of  precisely  the  same  class.  Tested  by  this 
principle,  the  law  (the  proviso)  under  con- 
sideration is  unconstitutional,  for,  as  we 
have  already  shown,  it  clearly  taxes  (and 
we  must  assume  that  the  legislature  in- 
tended that  it  shoiild  tax)  the  property  of 
corporations  engaged  in  maritime  commerce 
and  navigation  at  a  rate  different  from  all 
other  property  of  the  same  class.  But  it 
is  said  that  this  result  is  brought  about  in 
an  unusual  manner,  viz.,  by  selecting  the 
situs  for  taxation.  And  it  is  earnestly  con- 
tended that  the  constitutional  requirement 
of  uniformity  docs  not  affect  the  legisla- 
tive power  to  determine  that  situs.  If  this 
argument  is  sound,  it  leads  us  to  some  pe- 
culiar consequences.     In  the  case  before  us 


companies  the  owner  wherever  he  goes,  and  he 
may  deal  with  it  and  dispose  of  it  according  to 
the  law  of  his  domicll.  But  this  doctrine  is 
not  allowed  to  stand  in  the  way  of  the  taxing 
power  in  the  locality  where  the  property  hab 
its  actual  situs  and  the  requisite  legislative 
jurisdiction  exists.  Such  property  is  undoubted- 
ly liable  to  taxation  as  if  the  proprietor  were 
a  resident  of  the  same  locality.  St.  Louis  v. 
Wiggins  Ferry  Co.  11  Wail.  425,  20  L.  ed.  192. 

The  situs  of  a  railroad  corporation,  and,  upon 
general  principles,  the  situs  of  all  Its  personal 
property,  is  in  the  state  which  gave  it  life; 
but  for  the  purposes  of  taxation  that  situs  may 
he  fixed  in  whatever  locality  the  property  may 
be  brought  and  used  by  its  owner  by  the  law  of 
the  place  where  it  Is  found.  Marye  v.  Balti- 
more &  O.  R.  Co.  127  U.  8.  117,  It2  L.  ed.  94, 
8  Sup.  Ct.  Rep.  1037. 

Personal  property  may  be  separated  from  Its 
owner,  and  he  may  be  taxed  on  its  account  at 
the  place  where  it  is  located,  although  that  Is 
not  the  owner's  domicll,  and  even  if  he  Is 
neither  a  citizen  nor  a  resident  of  the  state 
which  imposes  the  tax.  Pullman's  Palace  Car 
Co.  V.  Pennsylvania,  141  U.  8.  18,  35  L.  ed. 
613,  3  Inters.  Com.  Rep.  595,  11  Sup.  Ct.  Rep. 
876. 

Tangible  movable  property,  when  made  tax- 
able by  statute,  may  be  assessed  and  taxed 
where  it  is  permanently  situated,  without  regard 
to  its  owner's  domlctl.  Liverpool  &  L.  &  G. 
Ins.  Co.  V.  Board  of  Assessors,  44  La.  Ann. 
760,  16  L.  R.  A.  56,  11  So.  91. 

The  general  rule  that  the  dgmicll  of  the 
owner  is  the  place  of  taxation  of  his  personal 
property  is  in  most  states  departed  from 
as  to  chattels  having  a  permanent  situs  else- 
.where.  These  are  taxable  where  found.  Herron 
V.  Keeran,  59  Ind.  472,  26  Am.  Rep.  87. 

For  many  purposes  the  situs  of  personal  prop- 
erty is  the  domicll  of  the  owner,  but  for  the 
purposes  of  taxation  tangible  property  has  a 
situs  wherever  it  Is  found.  Pullman's  Palace 
Car  Co.  V.  Twombly,  29  Fed.  658. 

Thus,  railroad  rolling  stoclE  continuously  used 
in  a  state  acquires  a  situs  there  for  the  purposes 
of  taxation,  and  may,  at  the  option  of  such 
state,  be  subjected  to  an  equal  property  tax. 
Ibid. 

For  many  purposes  'tangible  personal  prop- 
erty is  deemed  to  have  no  situs  apart  from  its 
owner ;  but  this  fiction  is  always  made  to  yield 
where  the  purposes  of  justice  require  that  the 
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it  permits  a  particular  class  of  corporations 
to  hav6  their  property  assessed  for  taxation 
at  that  place  in  the  state  where  taxation  is 
lowest.  If  relators'  argument  is  sound,  it 
would  be  competent  for  the  legislature  to 
declare  that  such  property  should  be  taxed 
at  that  municipality  in  the  state  whose 
rate  of  taxation  was  highest.  If  such  a  law 
were  passed,  would  it  not  be  clear  that  re- 
lators could  successfully  maintain  that  their 
property  was  taxed  at  a  rate  higher  than 
that  imposed  on  other  property  of  the 
same  class?  In  support  of  their  argument 
that  the  requirement  for  uniformity  does 
not  affect  the  power  of  the  legislature  to 
determine  the  situs  for  taxation,  relators 
cite  State,  Vanatta,  Prosecutor,  v.  Runyoti, 
41  N.  J.  L.  98;  Crawford  ^,IAnn  County,  11 


Or.  482,  5  Pac.  738 ;  Winston  v.  Salem,  131 
N.  C.  404,  42  S.  E.  889.  What  is  decided 
in  State,  Va/natta,  Prosecutor,  v.  Runyon,  41 
N.  J.  L.  98,  is  sufficiently  shown  by  the 
following  quotation  from  that  opinion: 
"The  framers  of  the  constitutional  amend- 
ments did  not  aim  at  the  impossible.  They 
contented  themselves  with  the  accomplish- 
ment of  so  much  of  good  as  was  attainable 
under  the  single  requirement  that  'property 
shall  be  assessed  for  taxes  under  general 
laws,  and  by  uniform  rules,  according  to 
its  true  talue.'  In  other  respects  the  leg- 
islative power  over  taxation  was  left  unim- 
paired. If  property  be  such  in  its  nature 
as,  upon  ordinary  principles  of  taxation,  to 
be  capable  of  having  a  twofold  situs  for 
tsuxation,  the  legislature  may  select  either 


actual  status  of  the  movable  be  regarded,  as 
where  dominion  Is  asserted  by  the  government 
of  the  place  of  actual  situation  of  such  prop- 
erty. Yost  V.  Lake  Erie  Transp.  Co.  50  C.  C. 
A.   511,  112  Fed.  746. 

The  power  and  right  of  a  state  to  tax  prop- 
erty of  nonresidents,  whether  natural  or  arti- 
ficial persons,  having  Its  situs  within  the  state 
for  the  business,  convenience,  or  pleasure  of  Its 
owners  or  others.  Is  too  well  settled  to  be  seri- 
ously questioned.  It  rests  upon  the  just  ground 
that  property  having  the  protection,  advantage, 
and  benefit  of  the  laws  of  a  state  ought  to 
contribute  its  fair  share  to  the  support  of  the 
government.  Bain  v.  Richmond  ft  D.  R.  Co. 
105  N.  C.  863,  8  L.  R.  A.  299,  3  Inters.  Com. 
Rep.  149,  18  Am.  St.  Rep.  912,  11  S.  E.  311. 

The  technical  principle  that  the  situs  of 
personal  property  for  the  purposes  of  taxation 
is  at  the  domlcil  of  the  owner  is  the  rule  as 
to  intangible  property,  such  as  bonds,  mort- 
gages, and  other  evidences  of  debt;  but  the 
better  opinion  seems  to  be  that,  in  respect  of 
▼Isible,  tangible  personal  property,  permanently 
located  in  another  Jurisdiction,  this  principle 
does  not  hold,  because  such  property,  goods, 
chattels,  horses,  cattle,  and  other  movables  are 
taxable  where  kept,  irrespective  of  the  owner's 
residence,  for  legal  protection  and  liability  to 
taxation  are  reciprocal.  But  if  such  property 
be  kept  in  motion,  so  that  it  is  impracticable 
to  tax  it  anywhere  except  at  the  owner's  dom- 
lcil, it  will  have  situs  for  taxation  at  that  place. 
Com.  V.  American  Dredging  Co.  122  Pa.  386,  1 
L.  R.  A.  237,  2  Inters.  Com.  Rep.  221,  9  Am.  St. 
Rep.  116,  15  Atl.  443. 

The  ancient  rule  indicated  by  the  maxim, 
Mohilia  sequuntur  personam,  that  personal 
property  is  to  be  regarded  as  subject  to  the 
leiB  domicilii,  has  never  been  of  universal  ap- 
plication in  this  country.  The  origin  of  that 
doctrine  dates  from  an  ancient  time  when  Jew- 
els and  gold  principally  constituted  the  mov- 
able property,  and  that  could  be  taken  by  the 
owner  from  one  place  to  another ;  but  such  has 
not  been  the  case  in  recent  times,  since  in  the 
continued  progress  of  the  world  the  accu- 
mulated wealth  consists  in  large  proportions  of 
personal  property,  including,  not  only  Jewels 
and  gold,  but  also  a  great  variety  of  other  per- 
sonal property,  much  of  which  is  intangible, 
and  none  of  which  is  immediately  connected 
with  the  person  of  the  owner,  yet  over  all  of 
which  it  is  incumbent  upon  government  to  ex- 
69  L.  R.  A. 


tend  its  protection.  The  constantly  increasing 
variety  of  such  property,  perceptible  and  imper- 
ceptible, tangible  and  intangible,  has  caused  the 
ancient  rule  expressed  in  the  maxim  to  yield 
more  and  more  to  the  lew  situs,  and,  while  It  is 
true  that  for  many  purposes  personal  property 
is  subject  to  the  law  of  the  place  of  the  owner's 
domlcil,  still  the  law  is  well  settled  that,  for 
the  puriM>ses  of  taxation,  such  property  has  its 
actual  situs  where  it  has  been  brought  and  used 
by  its  owner,  and  is  subject  to  the  law  of  that 
place.  Such  property  may  be  separated  from 
its  owner,  and  he  may  be  taxed  because  of  it 
at  the  place  where  it  is  found,  although  that 
is  not  the  place  of  his  domlcil.  Union  Refrig- 
erator Transit  Co.  v.  Lynch,  18  Utah,  378.  48 
L.  R.  A.  790,  56  Pac.  639. 

VIII.  Tangible  property  outside  the  state. 

As  to  Intangible  personal  property  it  is 
doubtless  the  rule  that  the  maxim,  ifoMlia 
personam  sequuntur,  applies  whenever  the  tax- 
ing power  has  dominion  over  the  person  of  the 
owner. 

The  state.  In  taxing  one  of  its  own  coriK)- 
ratlons  upon  its  capital  stock  as  representing 
all  its  property  and  assets  including  its  fran- 
chises, is  entitled  to  include  purchase-money 
mortgages  upon  land  without  the  state,  which 
the  company  has  conveyed,  since  such  mort- 
gages have  their  situs  for  taxation  at  the 
domlcil  of  the  corporation.  Com.  v.  Pennsyl- 
vania Coal  Co.  197  Pa.  551,  47  Atl.  740. 

It  was  an  open  question  in  the  United  States 
Supreme  Court,  at  least  as  late  as  1871,  wheth- 
er the  tangible  personal  property  of  a  domestic 
corporation,  when  actually  and  permanently 
located  in  another  state,  was  taxable  to  it  at 
home.  Whether  the  personal  property  of  a  resi- 
dent of  one  state  situate  in  another,  said  that 
tribunal  at  that  time,  can  be  taxed  in  the 
former,  is  a  question  which,  in  this  case,  we 
are  not  called  upon  to  decide.  St.  Louis  v. 
Wiggins  Ferry  Co.  11  Wall.  425.  20  L.  ed.  192. 

And  in  Walton  County  v.  Morgan  County, 
120  Ga.  548,  48  S.  E.  243,  Lamar,  J.,  as  recent- 
ly as  last  year  (1904)  declared  that,  "while 
the  situs  of  choses  in  action  for  taxation  has 
been  several  times  considered,  no  case  Involv- 
ing the  situs  of  tangible  personal  property  has 
ever  been  Injfore  this  court." 

The  right  of  a  state  to  tax  Its  own  citizens 
and  domestic  corporations  on  account  of  their 


444 


Michigan  Supreme  Court. 


jAK.r 


as  the  place  where  the  tax  shall  be  laid." 
Conclusive  proof  is  furnished  that  the  court 
did  not  intend  by  this  statement  to  assert 
the  proposition  contended  for  by  relators 
by  other  language  in  the  opinion,  which  I 
quote:  ''The  object  of  this  constitutional 
provision  was  the  equalization  of  taxation 
in  its  relation  to  the  several  parts  of  the 
state,  and  the  prevention  of  unjust  discrim- 
inations in  the  apportionment  of  the  public 
burdens  among  its  citizens  liable  to  taxa- 
tion." In  Crawford  v.  Linn  County ^  11  Or. 
482,  5  Pac.  738,  it  was  held  that  the  con- 
stitutional provision  requiring  uniformity 
was  not  violated  by  a  law  which  taxed 
mortgages  covering  land  in  two  or  more 
counties  at  the  place  where  the  mortgagee 
resides,   and   which  taxed  other  mortgages 


where  the  mortgaged  land  was  situated. 
This  decision  proceeded  upon  the  ground 
that  the  court  could  not  say  that  this  de- 
termination of  situs  was  favorable  or  bur- 
densome to  either  of  these  two  classes  of 
mortgagees.  And  it  was  said:  "If  the 
court  could  know  judicially  that  the  one  or 
the  other  were  hurt,  it  would  be  sufficient." 
It  is  true  that  it  is  said  in  this  opinion  :"A 
limitation  on  the  power  of  the  legislature 
to  fix  rates  of  assessment  and  taxation  has 
nothing  to  do  with  the  power  of  the  legis- 
lature to  fix  the  situs  of  personal  property 
for  purposes  of  taxation."  If  by  this  the 
court  intended  to  assert  the  proposition  con- 
tended for  by  relators,  it  has  no  more  than 
stated  a  dictum.  In  Winston  v.  Salem,  131 
N.  C.  404,  42  S.  E.  889,  it  was  decided  that 


tangible  personal  property  situated  abroad  has 
in  the  past  often  been  asserted.  If  such  prop- 
erty is  not  actually  subjected  to  taxation 
in  8ltu,  its  owner  may  be  taxed  on  its  account 
at  his  home. 

Inasmuch  as  it  is  a  settled  rule,  whether  re- 
garded us  one  of  necessity  or  convenience,  that 
property  must  be  taxed  somewhere,  coal  mined 
by  a  domestic  corporation  in  its  own  state  is 
taxable  therein,  although  It  has  been  trans- 
ported to  places  in  other  states  where  it  is 
held  for  sale, — at  least  this  is  so  when  there 
is  no  proof  of  its  taxation  at  the  places  where 
it  is  actually  resting.  Com.  v.  Pennsylvania 
Coal  Co.  3  Dauphin  Co.  Rep.  142. 

The  situs  of  tangible  personal  property  for 
taxing  purposes  is  at  the  domicll  of  the  owner 
If  temporarily,  and  not  permanently,  located, 
and  not  taxed  locally  where  it  is  found.  Com. 
V.  American  Dredging  Co.  122  Pa.  386,  1  L. 
R.  A.  237,  2  Inters.  Com.  Rep.  221,  9  Am.  St. 
Rep.  110,  15  All.  443. 

The  taxing  at  the  owners*  domlcils  of  ships 
and  vessels  which,  because  of  their  employment 
in  trade  and  commerce,  acquire  no  situs  in 
foreign  ports,  as  hereafter  noted,  alford  ex- 
amples of  the  exercise  of  power  to  tax  absent 
property  because  of  Jurisdiction  to  tax  those 
to  whom  it  belongs. 

But  if  tangilSle  personal  property  not  only 
be  absent  from  its  owner's  domicil  in  another 
state,  but  actually  subjected  there  to  lawful 
taxation,  then  the  modern  view  is,  the  owner 
is  not  to  be  taxed  for  it  at  his  home. 

This  is  the  necessary  corollary  to  the  as- 
serted right  to  tax  tangible  property  where  it 
is  located  regardless  of  the  owner's  domicil. 

Taxing  the  tangible  property  of  a  domestic 
corporation  after  it  has  lost  its  situs  in  the 
state  by  being  shipped  away  never  to  return,  al- 
though in  the  guise  of  a  tax  upon  the  capital 
stock  of  the  corporation,  is  depriving  such 
corporation  of  its  property  without  due  process 
of  law,  in  contravention  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States. 
Delaware,  L.  &  W.  R.  Co.  v.  Pennsylvania,  198 
U.  S.  341,  49  L.  ed.  1077,  25  Sup.  Ct.  Rep.  669. 

When  a  tax  is  laid  upon  the  capital  stock 
of  a  domestic  corporation  as  a  property  tax 
upon  the  aggregate  of  all  its  property  and  as- 
sets, tangible  and  intangible,  and  a  part* of 
that  property  consists  of  coal  which  the  corpo- 
ration owns,  has  shipped  to  market  in  another 
state,  where  it  rests  awaiting  sale,  and  is  act- 
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ually  taxed  at  its  resting  place,  the  refusal  to 
deduct  the  value  of  such  coal  from  the  aggre- 
gate capital  stock  when  assessing  such  tax  in 
the  home  state  Is  taxing  property  beyond  the 
Jurisdiction  of  the  state,  and  amounts  to  de- 
priving the  corporation  of  Its  property  without 
due  process  of  law  in  violation  of  its  rights 
under  the  Federal  Constitution.    Ibid, 

As  a  state  cannot  tax  tangible  property 
permanently  outside  its  boundaries,  even  though 
it  belongs  to  a  domestic  corporation,  so  it 
cannot  attain  the  same  end  by  taxing  the  en- 
hanced value  of  the  capital  stock  of  such  cor- 
poration which  is  beyond  the  Jurisdiction  of 
the  state.    Ihid. 

The  tangible  personal  property  of  a  New 
York  corporation  which  is  actually  permanently 
located  and.  taxed  In  another  state  is  not 
subject  to  taxation  at  the  domicil  of  the  com- 
pany: People  ew  rel.  Orinoka  Mills  v.  Barker, 
84  App.  Dlv.  469,  83  N.  Y.  Supp.  33 ;  Hatch  and 
Patterson,  JJ.,  dissenting. 

The  majority  of  the  court  relied  upon  and 
followed  as  controlling,  the  early  decision  in 
People  ex  rel.  Hoyt  v.  Tax  ft  A.  Comi%i.  23 
N.  Y.  224,  decided  when  the  tax  law  (1  Rev. 
Stat.  387,  i  1)  read,  "All  lands  and  personal 
estate  within  this  state,  whether  owned  by 
Individuals  or  by  corporations,  shall  be  liable  to 
taxation,"  although  the  present  tax  law  (Laws 
1896,  chap.  908,  i  3)  now  reads,  "All  personal 
property  situated  or  owned  within  this  state  is 
taxable,"  and  provides  (§  11)  for  the  assess- 
ment of  all  the  personal  estate  of  every  in- 
corporated company  in  the  tax  district  where 
its  principal  office  or  place  for  transacting  its 
financial  concerns  is  situated.  The  majority 
thought  It  difficult  to  see  the  object  of  adding 
the  words  "or  owned"  in  reference  to  the  prop- 
erty subject  to  taxation,  and  deemed  it  prob- 
ably applicable  to  intangible  property,  such 
as  credits  that  have  no  actual  situs.  A  chat- 
tel with  a  defined  situs  actually  located  in  a 
foreign  state  is  not  "owned"  in  New  York. 
It  is  taxable  where  It  is  located.  The  Intent 
which  controlled  In  the  Hoyt  Case  is  not 
less  obvious  In  the  latter  statute,  and  personal 
property  that  has  an  actual  situs  In  another 
state,  and  is  there  subject  to  taxation.  Is  not 
taxable  in  New  York  notwithstanding  its  owner 
actually  resides  there.  The  dissenting  Judges, 
starting  with  the  assumption  that  the  legisla- 
ture has  power  to  tax  personal  property  owned 
by  one  of  Its  citizens  and  residents  and  act- 
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n  law  which  made  personal  property  gener- 
ally taxable  at  one's  place  of  residence  and 
the  personal  property  of  partnerships  and 
<x)rporation8  taxable  at  their  places  of  busi- 
ness was  constitutional.  It  may  be  said  in 
this  case,  as  was  said  in  the  case  of  Craw- 
ford v.  Linn  County,  that  the  court  could 
not  judicially  know  that  this  method  of 
taxation  discriminated  in  favor  of  or  against 
either  of  these  classes  of  taxpayers.  In 
fiaying  in  its  opinion  that  the  constitutional 
provision  requiring  uniformity  left  the  leg- 
islature "free,  as  always  heretofore,  to  pre- 
scribe regulations  as  to  the  situs  of  personal 
property,"  the  court  went  far  beyond  the  re- 
quirements of  the  case,  and,  like  the  Oregon 
«ase,  has  merely  stated  a  dictum. 

We  are  bound  to  say  from  this  examina- 


tion of  authorities  that  there  is  nothing  but 
dicta  to  sustain  relators'  contention.  We 
are  therefore  free  to  determine  on  principle 
whether  the  constitutional  requirement  of 
uniformity  affects  the  legislative  authority 
to  determine  the  situs  for  the  taxation  of 
personal  property.  This  is  not  a  difficult 
inquiry,  especially  if  the  proposition  be 
stated  in  different,  but  in  equivalent,  lan- 
guage, viz.,  Can  the  legislature,  in  deter- 
mining the  situs  for  the  taxation  of  i>er8onal 
property,  disregard  the  constitutional  pro- 
vision requiring  uniformity?  The  legisla- 
ture derives  its  authority  to  determine  the 
situs  for  the  taxation  of  personal  proper- 
ty,— and  it  certainly  has  that  authority 
(see  Detroit  v.  Board  of  Assessors  [Detroit 
V.  Rentz]  91  Mich.  78,  16  L.  R.  A.  69,  61  N. 


uallj  having  situs  outside  of  the  state,  because 
personal  property  follows  the  owner's  domicll, 
held  that  the  change  of  veriblage  meant  a 
«luinge  of  meaning,  and  was  intended  to  change 
the  rule  established  by  the  Hoyt  decision. 

At  the  time  of  writing,  this  case  has  not  been 
reported  as  having  been  decided  by  the  court 
of  appeals  if  It  was  taken  there  for  review. 

In  the  early  ease  of  People  ex  rel.  Hoyt  v.  Tax 
ft  A.  Comrs.  23  N.  Y.  224,  it  was  held  that  the 
statute  of  New  York  (1  Rev.  Stat  387,  §  1) 
making  all  lands  and  all  perbonal  estate  within 
the  state,  whether  owned  by  Individuals  or  by 
corporations,  liable  to  taxation  subject  to  speci- 
fied exemptions,  did  not  authorize  the  assess- 
ment and  taxation  of  either  personal  or  real 
property  actually  located  and  taxed  outside  of 
the  state  belonging  to  one  of  its  resident  citi- 
zens. This  holding  was  supported  as  follows: 
We  have  a  system,  apparently  symmetrical  and 
complete,  said  the  court,  according  to  which  all 
personal  estate  having  an  actual  situs  in  this 
state  is  brought  within  the  sphere  of  taxation 
without  regard  to  the  domicil  of  the  owner, 
with  only  special  exceptions  dictated  by  policy 
and  justice.  And  if  this  be  the  rule  of  tax- 
ation where  the  situs  of  the  thing  to  be  taxed 
and  the  domicil  of  the  owner  are  diflfcrent,  It 
is  conceded  that  the  opposite  rule  cannot  and 
does  not  prevail.  Proceeding  on  this  rule, 
Louisiana  and  New  Jersey  very  Justly  imposed 
a  share  of  their  public  burdens  on  the  property 
of  the  relator  situated  in  those  states.  The 
state  of  New  York  will  do  the  same  thing  in 
respect  of  citizens  of  those  states  having  prop- 
erly here,  but  it  is  not  so  unjust  to  Its.  own 
citizens  as  to  load  them  with  double  burdens 
by  proceeding  also  upon  the  opposite  principle. 

This  case  is  said  to  have  been  uniformly  fol- 
lowed in  that  state.  People  ex  rel.  Orinoka 
Mills  V.  Barker,  84  App.  Div.  469,  83  N.  Y. 
Supp.  33. 

The  doctrine  of  the  cases  of  Delaware,  L.  ft 
W.  R.  Co.  V.  Pennsylvania,  198  U.  S.  341,  49 
L.  ed.  1077,  26  Sup.  Ct.  Rep.  669,  and  People 
ew  rel.  Hoyt  v.  Tax  ft  A.  Comrs.  23  N.  Y.  224, 
has  just  been  reaffirmed,  and  these  cases  followed, 
in  Union  Refrigerator  Transit  Co.  v.  Kentucky, 
199  U.  S.  194,  50  L.  ed,—  26  Sup.  Ct.  Rep.  36. 
IX.  Particular  classes  of  property. 
a.  Railroad  rolling  stock. 

For  taxing  purposes,  railroad  rolling  stock 
is  personal  property,  and  taxable  only  at  the 
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head  office  of  the  company  when  there  is  no 
statute  fixing  Its  situs  elsewhere.  Sangainon 
ft  M.  R.  Co.  V.  Morgan  County,  14  111.  163,  56 
Am.  Dec.  497. 

The  rolling  stock  of  a  domestic  railroad  cor- 
poration, no  statute  prescribing  otherwise,  has 
its  situs  for  taxation  at  the  home  office  of  the 
company.  Appeal  Tax  Court  v.  Northern  C.  R. 
Co.  50  Md.  417. 

The  rolling  stock  of  a  domestic  railroad  cor- 
poration whose  line  is  wholly  within  the  state, 
whether  considered  to  be  personal  property  or 
movable  fixtures  partaking  of  the  nature  of  real 
estate,  is  properly  assessed  for  taxation  at  the 
principal  office  of  the  company,  when  the  legis- 
lature has  failed  to  prescribe  some  positive  rule 
of  distribution  and  aiH;K>rtionment.  Appeal  Tax 
Court  V.  Western  Maryland  R.  Co.  50  Md.  274. 

When  the  workshops  and  storage  depots  of  a 
consolidated  railroad  corporation  are  without 
one  of  the  states  which  its  rolling  stock  regu- 
larly enters  and  leaves  in  the  operation  of  its 
road,  and  the  statutes  of  that  state  subject  to 
taxation  only  property  permanently  located  at 
the  places  where  taxes  are  imposed,  and  there 
is  no  law  for  the  apportionment  and  distri- 
bution for  the  purposes  of  taxation  of  railroad 
rolling  stock,  no  valid  tax  can  be  laid  thereon 
in  such  state,  because  its  situs  is  at  the  head 
office  of  the  corporation.  Philadelphia,  W.  ft 
B.  R.  Co.  V.  Appeal  Tax  Court,  50  Md.  397. 

By  the  terms  of  the  Maryland  assessment 
act  of  1876,  railroad  rolling  stock  is  assessable 
for  taxes  only  at  the  home  office  or  principal 
place  of  business  of  the  corporation  which  owns 
it,  whether  that  be  a  domestic  or  a  foreign  one, 
and  irrespective  of  the  consideration  whether, 
Independent  of  such  statute,  railroad  rolling 
stock  is  real  or  personal  property.  Appeal 
Tax  Court  v.  Pullman  Palace  Car  Co.  50  Md.  452. 

The  rolling  stock  of  a  railroad  company,  al- 
though continuously  employed  by  It  in  operating 
leased  lines  in  a  state  other  than  that  which 
created  it,  is  not  taxable  in  the  state  where  it 
Is  used,  in  the  absence  of  any  statute  thereof 
fixing  the  situs  of  personal  property  for  taxation 
elsewhere  than  at  its  owner's  domicil,  for  such 
rolling  stock  has  its  situs  at  the  principal  of- 
fice in  the  home  state  of  the  corporation  to 
which  It  belongs.  Baltimore  ft  O.  R.  Co.  v. 
Allen,  22  Fed.  376. 

The  rolling  stock,  tools,  etc.,  of  a  street  rail- 
road are  no  part  of  the  track,  but  are  personal 
property  to  be  assessed  for  taxation  at  the  place 
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W.  787), — ^not  from  any  express  constitu- 
tional grant,  but  from  the  grant  of  general 
authority  to  legislate.  The  provision  re- 
quiring uniformity  of  taxation  is  a  consti- 
tutional limitation  on  that  authority.  To 
contend  that  in  determining  such  situs  the 
legislature  may  ignore  the  constitutional  re- 
quirement of  imiformity  is  to  contend  that 
in  exercising  its  general  authority  the  leg- 
islature may  ignore  the  constitutional  lim- 
itation on  that  authority.  This  argument 
nullities  all  constitutional  limitations  on 
legislative  authority,  and  is  therefore  un- 
sound. We  are  therefore  forced  to  conclude 
that  the  legislature,  in  determining  the 
situs  for  the  taxation  of  personal  property, 
must  regard  the  constitutional  requirement 
of  imiformity,  and  the  disregard  of  that  re- 

where  the  company's  principal  office  is  located. 
Detroit  V.  Wayne  Circuit  Judge»  127  Micti. 
fl04,  86  N.  W.  1032. 

While  railroad  movable  property  has  its  situs 
for  taxation  in  general  at  the  principal  office 
of  its  owner,  yet  it  is  competent  for  the  legis- 
lature to  change  this,  and  to  provide  for  the 
appraisement  and  assessment  of  all  railroad 
property  by  a  state  commission,  and  for  the  ap- 
portionment of  the  taxable  value  thereof 
among  the  localities  through  which  the  line 
runs,  according  to  the  mileage  in  each;  Rich- 
mond &  D.  R.  Co.  V.  Alamance,  84  N.  C.  504. 

It  is  perfectly  competent  for  the  legislature 
to  say  that  the  rolling  stock  and  machinery  of 
a  railroad  corporation,  which  is  constantly  pass- 
ing between  the  termini,  shall  become  part  of 
the  road  for  taxable  purposes,  and  be  equally 
distributed  along  the  line  to  the  counties,  cities, 
and  towns  according  to  the  length  of  the  road 
In  the  respective  localities.  State  em  rel.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  v.  Severance,  65 
Mo.  378. 

Notwithstanding  a  constitutional  provision 
(hat  the  personal  property  of  residents  of  the 
state  shall  be  subject  to  taxation  in  the  counties 
and  cities  where  they  reside  for  the  greater 
part  of  the  fiscal  tax  year,  and  not  elsewhere, 
except  goods  and  chattels  permanently  located 
in  other  places,  the  legislature  may  make  tax- 
able the  rolling  stock  of  domestic  rai'road  cor- 
porations elsewhere  than  at  the  home  or  princi- 
pal office  of  the  railroad  company,  for  the  con- 
stitutional provision  refers  only  to  natural  per- 
sons having  power  to  change  their  residences 
at  will,  which  corporations  cannot  do.  Balti- 
more, C.  &  A.  R.  Co.  V.  Wicomico  County,  93 
Md.  113,  48  Atl.  853. 

The  legislation  upon  the  subject  of  taxing 
rai'road  rolling  stock  in  the  state  of  Illinois 
has  made  such  property  an  exception  to  the 
general  rule  that  personal  property  is  taxable 
only  at  the  place  where  its  owner  resides,  and 
has  required  taxes  upon  it  to  be  paid  pro 
rata  in  the  several  counties,  towns,  and  cities 
throui^Ii  which  the  road  may  run.  Kennedy  v. 
St.  Tx)uis,  V.  &  T.  H.  R.  Co.  62  111.  395. 

The  difficulty,  of  assessing  railroad  property 
in  separate  parcels  located  in  distinct  cities  and 
townships  is  almost  insuperable.  A  railroad 
cannot  be  renarded  as  mere  land,  like  farms  or 
building  lots ;  its  value  depends  upon  the  whole 
line  as  a  unit  used  as  a  thoroughfare  and 
means  of  transportation.  A  separate  mile  or 
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quirement  makes  the  law  under  considera- 
tion unconstitutional  and  void.  We  do  not, 
by  our  decision,  negative  relators'  claim 
that  it  is  unjust  that  their  property  (which, 
like  much  other  property  similarly  located, 
receives  no  benefit  from  the  expenditures  of 
municipal  tax  in  Detroit)  should  contribute 
toward  their  payment.  Neither  do  we  de- 
clare that  it  is  beyond  the  power  of  the 
legislature  to  enact  a  law  which  will  remedy 
this  injustice.  What  we  do  say  is  that 
any  such  law— unlike  that  before  us — must 
regard  the  constitutional  requirement  of 
uniformity. 

It  follows  that  the  loioer  court  toas  right 
in  refusing  a  mandamus,  and  their  decision 
is  affirmedf  with  costs. 


two  of  its  length  is  almost  valueless  by  itself. 
And  its  rolling  stock  has  no  particular  loca- 
tion, except  a  constructive  one  where  the  prin- 
cipal office  of  the  railroad  is  situated,  and  it 
would  manifestly  be  unequal  to  give  that  place 
the  benefit  of  taxing  the  whole  of  it.  Union  P. 
R.  Co.  V.  Cheyenne  (Union  P.  R.  Co.  v.  Ryan) 
113  U.  S.  516,  28  L.  ed.  1098,  5  Sup.  CL  Rep.  601. 

The  situs,  for  the  purposes  of  taxation,  of 
railroad  rolling  stock,  is  where  it  is  habitually 
used,  and  if  its  elements,  though  constantly 
shifting,  be  substantially  maintained  in  equal 
number  and  value,  the  average  amount  used 
may  be  made  the  basis  of  the  tax.  Atlantic 
&  P.  R.  Co.  V.  Lesueur,  2  Ariz.  428,  1  L.  R.  A. 
244,  2  Inters.  Com.  Rep.  189,  19  Pac.  157. 

Vehicles  of  transportation  used  constantly 
and  continuously  upon  a  single  run  acquire  a 
situs  for  purposes  of  taxation,  independent  and 
irrespective  of  the  domicll  of  the  owner.  Pull- 
man'8  Palace  Cor.  Co.  v.  Ttcomhly.  2  Fed.  658. 

The  Iowa  supreme  court  decided  in  Daven- 
port V.  Mississippi  ft  M.  R.  Co.  16  Iowa,  349, 
that  railroad  rolling  stock  was  not  subject  to 
local  taxation  in  the  city  where  the  railroad 
company  had  its  principal  office,  but  its  mem- 
bers did  not  agree  upon  the  reasons  for  this 
conclusion.  Lowe,  J.,  thought  it  a  part  of  the 
road,  and  not  separately  taxable;  Wright  and 
Dillon,  JJ.,  that  it  had  no  situs  in  the  city ;  and 
Cole,  J.,  that  the  legislature  had  given  no 
authority  to  the  municipality  to  tax  railroad 
rolling  stock. 

Afterwards,  in  Dubuque  v.  Illinois  C.  R.  Co. 
39  Iowa,  56.  Beck  and  Day,  J  J.,  held  railroad 
rolling  stock  to  be  personal  property  with  a 
situs  for  taxation  where  the  company  had  it» 
principal  office;  but  Miller,  Ch.  J.,  opined  that 
it  had  no  situs  at  any  particular  point  along 
the  line;  while  Cole,  J.,  the  other  member  of 
the  court,  dissented  in  toto  from  his  colleagues. 

When  a  state  revenue  law  in  one  section  pro- 
vides that  the  personal  property  of  every  street 
railroad  shall  be  listed  and  assessed  In  the  polit- 
ical subdivision  of  the  state  in  which  Is  located 
Its  principal  place  of  business,  and  that  its 
track  shall  be  deemed  personal  property  and 
listed  and  assessed  as  such  in  the  place  where 
it  is  laid ;  and  In  other  sections  that  the  like 
property  of  railroads  shall  only  be  assessed  by  a 
state  board  of  equalization, — elevated  passenger 
railways  organized  under  the  general  railroad 
act,  built  partly  over  streets  and  in  part  over 
private  lands  lea»e<l,  purchased,  or  condemned. 
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*t.  In  tlte  assessment  of  rall^vay  prop- 
erty for  nianlclpal  purposes  situated 
in  cities  of  the  metropolitan  class,  such  as 
is  required  to  be  listed  with  and  assessed  by 
the  Btate  Board  of  Equalization  for  general 
revenue  purposes  under  the  provisions  of  S§ 
30  and  40  of  chap.  77,  art.  1,  Comp.  Stat. 

*Headnote8  by  Holcomb,  Ch.  J. 


1901,  as  existing  prior  to  the  revenue  act  of 
1903  (Cobbey's  Anno.  Stat.  1903,  chap.  49),  it 
is  made  the  duty  of  the  tax  commissioner  or 
assessor  of  such  city  to  accept  the  values  of 
the  fractional  part  of  such  railroad  property 
situated  in  the  municipality  as  the  same  is 
valued  and  assessed  by  the  State  Board  of 
Equalization,  and  apportioned  to  such  city  in 
accordance  with  the  provisions  of  said  act. 
2.  The  proportional  sliare  of  railway 
property  as  valued  and  assessed  by 
tlie  State  Board  of  ESqnallsatlon  be- 
longing to  and  situated  in  such  city  and  sub- 
ject to  taxation  for  municipal  purposes  may 
be  equalized  by  the  proper  authorities  of  such 
city  by  lowering  or  raising  the  value  of  the 
same,   as   thus  ascertained,  so  as   to   bring 


are  assessable  as  railroads  by  the  state  board, 
and  not  as  street  railways  by  the  local  assessors. 
Knopf  V.  Lake  Street  Elev.  R.  Co.  197  111.  212, 
64  N.  E.  340.  Magioider,  Ch.  J.,  dissented  be- 
cause the  road  was  wholly  within  a  single 
county. 

b.  Water  craft. 

The  general  rule  Is  that  seagoing  vessels  and 
boats  navigating  interstate  waters  are  only 
taxable  at  the  domicil  of  their  owners  when 
registered  under  the  Federal  navigation  laws 
at  the  port  in  the  district  where  that  domicil 
is  located,  and  when  they  visit  other  jurisdic- 
tions only  in  the  course  of  trade  or  for  tem- 
porary purposes. 

A  state  has  no  jurisdiction  over  seagoing 
vessels  for  the  purposes  of  taxation,  where 
they  are  not  abiding  in  the  limits  so  as  to  be- 
come incorporated  with  other  personal  prop- 
erty in  the  state,  but  are  there  but  temporarily 
in  the  course  of  trade,  and  where  they  have 
no  situs  at  any  of  its  ports  by  registration  and 
the  domicil  of  their  owner.  Hays  v.  Pacific 
Mail  8.  8.  Co.  17  How.  596,  15  L.  ed.  254. 

It  has  no  jurisdiction  to  tax  as  personal  prop- 
erty a  vessel  which  regularly  visits  its  port 
while  carrying  on  an  interstate  coasting  trade, 
where  it  is  registered  in  and  owned  by  a  res- 
ident of  another  state,  since  its  situs  for  the 
purpose  of  taxation  is  in  the  latter  state.  Mor- 
gan V.  Parham,  16  Wall.  471,  21  L.  ed.  303. 

When  ferryboats  passing  between  different 
states  belong  to  a  corporation  chartered  by  one 
of  them,  and  are  registered  at  a  ^rt  in  that 
state,  the  other  state  cannot  tax  them.  Their 
situs  for  taxation  is  at  the  domicil  of  their  cor- 
porate owner,  and  the  port  where  they  are  en- 
rolled in  the  home  state.  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L.  ed. 
168, 1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826. 

For  the  purposes  of  taxation,  vessels  navi- 
gating the  high  seas  have  their  situs  at  their 
home  ports,  where  their, owners  are  domiciled, 
and  where  they  are  registered  under  the  laws 
(ft  the  United  States,  and  never  at  the  ports, 
or  within  the  states,  where  incidentally  and 
temporarily  they  touch  to  land  or  take  aboard 
passengers  and  cargoes.  Pullman's  Palace  Car 
Co.  V.  Pennsylvania,  141  U.  S.  18,  35  L.  ed. 
613,  3  Inters.  Com.  Rep.  595,  11  Sup.  Ct.  Rep.  876. 

Such  vessels  are  not  taxable  by'  states  at 
whose  ports  they  Incidentally  call  to  discharge 
and  receive  passengers  and  freight,  because 
they  are  not  in  any  proper  sense  abiding  within 
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the  limits  of  such  states,  and  have  no  con- 
tinuous presence  or  actual  situs  within  their 
Jurisdiction ;  and  not  at  all  because  they  are 
engaged  in  foreign  or  interstate  commerce. 
Ibid. 

The  decisions  of  the  United  States  Supreme 
Court  distinctly  recognize  the  right  of  a  state 
to  tax  a  ship  owned  by  one  of  its  citizens,  and 
having  a  situs  within  such  state.  Wiggins 
Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  365,  27 
L.  ed.  419,  2  Sup.  Ct.  Rep.  257. 

Seagoing  vessels  are  not  subject  to  taxation 
in  a  state  whose  ports  they  regularly  visit  in 
the  course  of  trade,  when  they  are  not  per- 
manently and  continuously,  but  only  tempo- 
rarily and  incidentally,  employed  in  the  waters 
of  such  state,  if  they  are  owned  by  persons 
domiciled  elsewhere,  and  are  registered  at  the 
ports  where  their  owners  are  domiciled.  Reg- 
istration in  a  foreign  port  and  nonresident 
ownership,  together,  render  seagoing  vessels 
primarily  and  presumptively  taxable  only  at 
their  home  port.  Johnson  v.  De  Bary-Baya 
Merchants*  Line,  37  Fla.  499,  37  L.  R.  A.  518, 
19  So.  640. 

Water  craft  owned  by  a  Michigan  corpora- 
tion whose  principal  oflSce  has  been  located  in 
that  state  pursuant  to  its  incorporation  laws, 
and  thus  made  its  domicil,  which  are  registered 
conformably  to  the  United  States  navigation 
laws  at  the  port  of  Michigan  where  such  domicil 
is  situated,  and  are  engaged  in  interstate  com- 
merce, and  not  permanently  employed  any- 
where else,  are  not  taxable  as  personal  property 
In  another  state  whose  ports  they  visit  in  the 
course  of  trade.  Yost  v.  Lake  Erie  Transp.  Co. 
50  C.  C.  A.  511,  112  Fed.  746. 

A  tugboat  enrolled  and  licensed  under  the 
Federal  navigation  laws,  belonging  to  a  non- 
resident, and  upon  which  he  has  been  taxed  at 
his  domicil,  is  not  liable  to  taxation  in  a  state 
where  it  comes  for  the  purposes  of  trade. 
Roberts  v.  Charlevoix,  Twp.  60  Mich.  197,  26  N. 
W.  878.  It  does  not  appear  from  the  report 
of  this  case  where  the  port  was  at  which  the 
boat  was  registered, — It  could  hardly  have  been 
in  Dakota,  the  state  of  the  owner's  residence: 
nor  does  it  appear  what  was  the  nature  and 
duration  of  the  boat's  business  In  Michigan 
waters. 

A  domestic  corporation  owning  ocean-going 
ships  registered  at  the  port  In  the  state  of  its 
origin,  where  it  has  its  principal  place  of  busi- 
ness,   and    consequently    its    legal    domicil,    Is, 
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about  unUonnity  of  Taluatlon  in  respect  of 
all  property  subject  to  taxation  within  the 
municipality. 

3.  It  is  competent  for  tbe  levlslatnre 
to  provide  for  the  Tmlumtlon  and  as- 
sessment of  tbe  property  of  railway 
companies  such  as  is  required  to  be  listed 
and  scheduled  with  the  auditor  of  public 
accounts  by  ||  39,  40,  chap.  77,  art.  1, 
Comp.  Stat.  1001,  as  heretofore  existing,  by 
one  assessing  body,  and  for  ascertaining  the 
value  of  the  whole  of  such  property  of  any 
one  railway  corporation  subject  to  taxation 
in  this  state  as  a  unit  or  as  an  entirety,  and 
to  distribute  the  value  as  thus  found  over  the 
main  line  or  track  of  suc^  railway  company 
and  to  the  different  taxing  districts,  munic- 
ipalities, etc.,  on  a  mileage  basis. 

4.  Sncb  a  sclieme  or  plan  of  assess- 
Bftent  and  tajcation  of  the  property  of 
rallwar  eoBKpanles  as   therein   provided 


for  state,  county,  and  municipal  purjyoses 
does  not  violate  the  provisions  of  the  fun- 
damental law  commanding  uniformity  In  the 
valuation  and  assessment  of  property  for  the 
purpose  of  raising  needful  revenues  by  the 
levying  of  a  tax  upon  all  property  subject 
thereto  according  to  its  value. 
6.  Tbe  -ralnation  and  assessment  of 
tbe  property  of  a  railway  company, 
as  tberelB  provided,  as  an  entirety* 
and  the  distribution  of  the  value  thus  as- 
certained upon  a  mileage  basis  over  the  en- 
tire line  of  such  railway,  do  not  operate  as 
a  changing  of  the  situs  of  the  property  as- 
sessed. Its  effect  is  only  to  distribute  the 
value  of  an  organic  whole  to  the  fractional 
parts  situated  in  the  different  subordinate 
taxing  districts  through  which  the  line  ex- 
tends and  in  which  the  property  is  actually 
situated,  which  is  a  legitimate  exercise  of 
legislative  power. 


when  taxed  in  its  home  state  upon  Its  capital 
stock  at  its  actual  value,  subject  to  assessment 
upon  the  value  of  such  ships,  notwithstanding 
they  are  physically  absent  and  constantly  em- 
ployed in  foreign  seas.  In  such  a  case  the 
subject  of  taxation  is  at  all  times  where  the 
corporation  is  in  law  and  in  fact  domiciled,  and 
the  legal  situs  for  taxation  of  such  ships  is  In 
the  home  port.  People  ea  rel.  Pacific  Mail  S. 
8.  Co.  V.  Tax  Comrs.  1  Hun,  143,  Affirmed  in  58 
N.  Y.  243. 

The  corporation  is  entitled  to  no  deduction 
from  its  assessment  of  the  value  of  such  ships. 
People  09  rel.  Pacific  Mall  S.  S.  Co.  v.  Tax 
Comrs.  6  Hun,  200,  Affirmed  in  64  N.  Y.  541. 

A  corporation  organised  to.  build,  own,  char- 
ter, and  navigate  ships,  whose  paid-in  capital 
has  been  invested,  one  half  in  a  steamboat,  and 
the  other  half  in  transporting  it  to  its  per- 
manent location  in  South  America,  is  properly 
taxable  in  the  city  where  it  has  its  principal 
office,  upon  the  value  of  its  capital  stock,  with- 
out allowance  for  the  permanently  absent  steam- 
boat beyond  the  United  States.  People  ew  rel. 
Znlla  Steam  Nav.  Co.  v.  Tax.  &  A.  Comrs.  51 
Hun,  312,  3  N.  Y.  Supp.  885. 

The  situs  of  steamboats  navigating  waters 
within  and  bordering  upon  different  states  is 
that  of  the  home  port,  which  is  ascertained  by 
the  residence  of  the  owners,  and  is  the  port  of 
enrolment  and  registration.  Felton  v.  North- 
em  Transp.  Co.  37  Ohio  St.  450. 

Water  craft  not  registered  or  enrolled,  and 
only  temporarily  employed  at  places  other  than 
the  domicil  of  their  owner,  have  their  situs  for 
taxation  as  personal  property  at  such  domlcil, 
even  though  never  there,  when  they  are  pot 
actually  shown  to  be  subjected  to  taxation  at 
places  where  they  are  used.  Com.  v.  American 
Dredging  Co.  122  Pa.  380,  1  L.  R.  A.  237,  2 
Inters.  Com.  Rep.  221,  9  Am.  St.  Rep.  116,  15 
Atl.  443. 

The  statute  of  the  United  States  (Rev.  Stat. 
f  4141,  U.  S.  Comp.  Stat.  1901,  p.  2808)  requir- 
ing every  vessel  to  be  registered  by  the  collect- 
or of  The  port  to  which  she  belongs  at  the  time 
of  her  registry,  and  the  one  nearest  the  res- 
idence of  her  owner  or  husband,  creates  the 
home  port  of  the  enrolled  vessel,  and  gives  it 
an  artificial  situs  which  controls  the  place  of 
taxation,  but  only  when  she  has  no  actual  situs 
elsewhere.  Old  Dominion  S.  S.  Co.  v.  Virginia, 
198  U.  S.  299,  49  L.  ed.  1059,  25  Sup.  Ct.  Rep. 
686. 
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The  most  potent  factor  in  determining  the 
situs  of  ships  and  vessels  is  the  owner's  domicil 
rather  than  the  port  of  registration,  when  the 
two  are  in  different  taxing  districts. 

Ferryboats  plying  between  two  states,  owned 
by  a  corporation  of  one  of  them,  moored  in 
the  home  state  when  not  in  use;  have  no  situs 
for  taxation  in  the  other  state,  even  when 
registered  at  one  of  its  ports  because  that  hap- 
pens to  be  the  same  collection  district  as  the 
corporate  owner's  domicil  and  the  nearest  port 
thereto.  St.  Louis  v.  Wiggins  Ferry  Co.  11 
Wall.  425,  20  L.  ed.  192. 

A  ferry  plying  daily  between  a  city  and  an- 
other place  where  its  owner  is  domiciled,  and 
whence  it  starts  every  morning  and  where  it  is 
moored  every  night,  has  no  situs  in  such  dty 
so  as  to  entitle  the  city  to  tax  it,  and  this 
notwithstanding  it  is  registered  at  such  city 
as  its  home  port  because  the  owner's  domicil 
is  in  the  same  collection  district  Mobile  v. 
Baldwin,  57  Ala.  61,  29  Am.  Rep.  712. 

When  the  local  statute  makes  personal  prop- 
erty having  its  situs  in  the  county  where  its 
owner  resides  taxable  only  in  the  township  or 
town  of  the  owner's  domicil,  steamboats  which 
ordinarily  would  be  taxable  at  their  home  part 
are,  when  that  port  is  in  another  tax  district 
from  their  owner's  domicil,  but  in  the  same 
county,  taxable  in  the  district  where  the  domicil 
Ls,  not  that  in  which  the  home  port  Is.  Pelton 
V.  Northern  Transp.  Co.  37  Ohio  St.  450. 

If,  however,  personal  property  by  the  local 
laws  is  made  subject  to  taxation  In  the  district 
of  its  actual  situs,  steamboats  will  be  taxable 
In  the  districts  containing  their  home  ports. 
Tbid. 

In  holding  boats  snd  vessels  belonging  to  a 
domestic  corporation  taxable  at  the  place  of  the 
principal  office  or  domicil  of  the  company,  in 
Pelton  V.  Northern  Transp.  Co.  37  Ohio  St.  450, 
the  Ohio  supreme  court  felt  the  Influence  of  the 
actual  situs  of  such  boats  in  Cleveland,  but  that 
city  was  in  the  same  county,  although  In  a  dif- 
ferent taxing  district.  The  court  leans  to  th^ 
opinion  that  the  actual  situs  of  tangible  per- 
sonal property  is  the  controlling  factor,  as 
against  the  domicil  of  the  owner,  in  determin- 
ing the  place  of  taxation,  unless  a  statute  di- 
rects otherwise.  It  said :  In  deciding  this  case 
we  have  been  guided  solely  by  the  statute,  with- 
out calling  to  our  aid  the  familiar  doctrine  of 
the  common  law  that  the  situs  of  personal  prop- 
erty follows  the  domicil  of  the  owner;  for  we 
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4L  In  tlt«f  aaseMUient  of  rall^vrajr  prop- 
ertjr  for  taxation  as  tbereln  provided* 
it  is  competent  for  tlte  levislatare  .to 
elassify  such  property,  and  provide  for 
the  asBessment  of  the  same  as  personalty, 
and  to  fix  the  situs  of  the  property  assessed 
by  providing  for  the  valuation  of  the  prop- 
erty as  an  entirety  and  the  distribution  of 
the  total  value  to  each  taxing  district,  ac- 
cording to  the  number  of  miles  of  main  track 
located  therein. 

7.  Said  SS  39  and  40,  as  exiatinar  prior 
to  their  repeal  by  the  revenue  act  of  1903 
(Cobbeys  Anno.  Stat.  1003.  chap.  49),  are 
not  invalid  as  talcing  property  by  taxation 
without  due  process  of  law. 

(October  5,  1904.) 

APPLICATION  for  a  writ  of  mandamus 
to  oompel  the  equalization  of  the  as- 


sessment of  taxes  upon  eortain  property 
within  the  city  of  Omaha.     Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  J.  Mahoney,  for  relators: 

The  constitutional  limitations  do  not  re- 
late merely  to  state  taxation,  or  to  the 
rate  of  levy  within  taxing  districts,  but 
they  require  uniformity  of  both  le\'y  and 
assessment  in  each  taxing  district. 

High  School  Diai.  No.  1S7  v.  Lancaster 
County,  60  Neb.  147,  49  L.  R.  A.  343,  83 
Am.  St.  Kep.  525,  82  N.  W.  380;  State  ex 
rkl.  Cornell  v.  Poijnter,  59  Neb.  417,  81  N. 
W.  431;  State  ex  rel.  Shriver  v.  Karr,  64 
Neb.  514,  90  N.  W.  298;  State  ew  rel.  Young 
▼.  Oshorn,  60  Neb.  416,  83  N.  W.  357. 

When  the  legislature  assumes  to  make 
the  apportionment  according  to  the  num- 


admit  that,  if  the  owner  had  not  resided  in 
Cuyahoga  county,  the  result  would  have  been 
different.  And,  on  the  other  hand,  If  the  situs 
of  the  property  had  been  in  another  county, 
subject  to  be  listed  and  taxed  there  under  the 
statu te»  the  residence  of  the  owner  in  Cuyahoga 
county  would  not  have  given  the  latter  county 
any  right  whatever  to  tax  it. 

Tugs  and  barges  enrolled  in  a  port  of  a  for- 
eign state  in  the  name  of  the  secretary  of  a 
domestic  corporation,  which  is  the  owner  of 
them  and  has  its  domlcil  in  the  state  which 
created  it,  arc  subject  to  taxation  in  the  home 
state  of  the  corporation  and  In  the  county  of 
their  port  of  lading,  where  the  corporate  own- 
er may  be  said  to  reside,  and  not  at  their  port 
of  enrolment, — especially  when  not  assessed 
for  taxes  at  the  latter  place  or  elsewhere  out- 
side of  the  home  state.  Norfolk  &  W.  R.  Co. 
V.  Board  of  Public  Worlcs,  97  Va.  23,  32  S.  E. 
779. 

But  since  the  amendments  of  1884  to  the  stat- 
utes of  the  United  States,  respecting  the  regis- 
tration of  vessels,  shipowners  have  the  option 
of  selecting  any  one  of  three  places  as  the  home 
port  of  their  boats,  to  wit,  the  port  of  registry, 
the  port  in  the  same  district  where  the  ves- 
sel was  built,  or  the  port  where  one  or  more  of 
the  owners  reside ;  and  when  the  home  port  has 
been  selected  and  the  statutes  otherwise  com- 
plied with,  tbr  vessel  acquires  a  situs  for  the 
purpose  of  taxation  at  that  port  regardless  of 
the  owners*  domtcil.  Com.  v.  Ayer  &  L.  Tie  Co. 
25  Ky.  L.  Rep.  1068,  77  8.  W.  686. 

Water  craft,  however,  like  other  tangible  per- 
sonal property,  is  capable,  under  some  circum- 
stances, ot  acquiring  a  situs  for  taxation  in 
Jurisdictions  where  neither  their  ports  of  reg- 
istration nor  their  owners'  domicils  are  located. 
If  ships  and  vessels  are  so  permanently  and  con- 
stantly used  within  the  limits  of*  a  single  state 
as  to  be  fairly  regarded  as  incorporated  with 
the  general  property  in  that  state,  they  may 
lawfully  be  taxed  like  other  tangible  property 
having  a  physical  presence  there,  regardless  of 
a  foreign  ownership  and  registration. 

The  physical  presence  within  a  state  of  a 
vessel  engaged  in  coasting  trade  does  not  of  it- 
self entitle  such  state  to  tax  it  as  personal 
property ;  neither  does  its  character  as  a  vehicle 
of  commerce  exempt  it  from  taxation ;  but  its 
taxability  depends  upon  its  situs,  and  this  is 
decided  by  its  port  of  registry  and  its  owner'.s 
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residence.  Morgan  v.  Parham,  16  Wail.  471. 
21  L.  ed.  303. 

But  boats  which  have  a  physical  situs  at  a 
given  port,  especially  when  that  port  is  where 
they  are  registered  under  the  Federal  statutes, 
are  taxable  there  irrespective  of  their  owner's 
domlcil.  St.  Louis  v.  Consolidated  Coal  Co. 
113  Mo.  83,  20  S.  W.  699. 

And,  although  vessels  belong  to  a  foreign  cor- 
poration, and  are  enrolled  and  registered  under 
the  United  States  statutes  In  a  foreign  state, 
and  are  also  engaged  in  interstate  commerce, 
yet,  if  they  are  permanently  and  continuously 
navigating  the  waters  and  between  the  ports 
of  a  single  state,  so  that  they  actually  have  a 
situb  in  such  state,  they  are  subject  to  taxation 
In  such  state.  Old  Homlnlon  S.  S.  Co.  v.  Vir- 
ginia, 198  U.  S.  299,  49  L.  ed.  1059,  25  Sup. 
Ct.  Rep.  686. 

In  Johnson  v.  De  Bary-Baya  Merchants*  Line, 
37  Fla.  499,  37  L.  R.  A.  518,  19  So.  640,  Lid- 
don,  J.,  dissented,  taking  the  ground  that  the 
actual' situs  of  seagoing  vessels  was  the  con- 
trolling factor  in  determining  their  taxability, 
and  would  prevail  over  the  port  registry  and 
domlcil  of  the  owner,  and  that  the  facts  in  the 
case  at  bar  established  an  actual  situs  in  Flor- 
ida xiaters. 

In  the  examination  of  the  question  as  to 
whcthei  movable  property  has  acquired  a  situs 
at  a  place  not  the  domlcil  of  the  owner,  a  very 
obvious  distinction  must  be  recognized  between 
vessels  engaged  In  navigating  interstate  waters 
and  other  tdcgible  property  having  a  permanent 
situs.  Apart  from  the  rule  that  personal  prop- 
erty follows  its  owner.  Congress  has  given  ves- 
sel property  a  situs  or  home  port  by  statutory 
provisions  respecting  registration  and  enrol- 
ment, painting  the  name  of  the  port  legibly  on 
the  stern,  and  requiring  such  port  to  be  at  or 
nearest  the  owner's  domicil.  And  it  is  now 
settled  in  the  Federal  courts,  and  by  the  weight 
of  opinion  in  the  state  courts,  that  such  home 
port  is  the  only  place  where  registered  water 
craft  actually  engaged  in  interstate  or  foreign 
commerce  is  taxable.  Yost  v.  Lake  Erie  Transp. 
Co.  .50  C.  C.  A.  611,  112  Fed.  746. 

There  Is  said  to  be  an  obvious  and  striking 
distinction  between  ships  belonging  to  citlzeoB 
of  one  state  or  to  foreigners  domiciled  at  home 
and  which  are  registered  at  ports  where  their 
owners  reside,  and  which,  navigating  the  high 
seas  or  other  common  waters,  only  come  at  the 
ends  of  their  voyages  to  the  ports  of  another 
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ber  of  miles  of  main  line,  it  necessarily 
ignores  value  altogether. 

The  mandate  of  the  Constitution  is,  that 
in  every  taxing  district  every  owner  shall 
pay  a  tax  in  proportion  to  the  value,  not 
the  extent,  of  his  property. 

The  complaints  show  that  the  assess- 
ments aggregate  $110,210,  whereas,  if  the 
railroads  were  assessed  upon  the  same  basis 
as  other  property  within  the  city  of  Omaha, 
they  would  aggregate  $25,105,410.  In  other 
words,  while  the  other  property  in  the  city 
is  assessed  at  its  full  value,  this  railroad 
property  is  assessed  at  less  than  ^  of  1 
per  cent  of  its  fair  value.  Such  a  discrep- 
ancy amounts  to  a  release  of  the. railroad 
oompanies  from  the  payment  of  their  mu- 
nicipal taxes  altogether. 

Cooley,  Taxn.  3d  ed.  259. 

The  legislature  cannot  transform  a  rail- 
road company's  real  estate  into  personalty, 
and  shift  its  location  for  purposes  of  tax- 
ation. 


Chattanooga  v.  Ncuhville,  C.  d  8t,  L.  R, 
Co.  7  I^ea,  561;  NashviUe,  C,  d  8t.  L,  R. 
Co,  V.  Franklin  County,  12  Lea,  521 ;  Daven- 
port V.  Misaiasippi  d  M,  R.  Co,  16  Iowa, 
348;  Dunlieth  S  D,  Bridge  Co,  y.  Dubuque, 
32  Iowa,  427;  Davenport  v.  Chicago,  R.  I.  d 
P,  R.  Co.  38  Iowa,  633. 

Uniformity  in  taxing  implies  equality  in 
the  burden  of  taxation,  and  this  equality 
of  burden  cannot  exist  without  uniformity 
in  the  mode  of  assessment  as  well  as  in  the 
rate  of  taxation. 

Railroad  Taw  Cases,  13  Fed,  735;  State  ew 
rel.  White  House  School  Diet.  No.  7  v.  Read- 
ington  Twp.  36  N.  J.  L.  70}  Oilman  v.  She- 
hoy  gan,  2  Black,  510,  17  L.  ed.  305;  Chatta- 
nooga V.  Nashville,  C.  d  St.  L.  R.  Co.  7  Lea, 
561;  Bureau  County  v.  Chicago,  B.  d  Q.  R. 
Co.  44  111.  229;  Franklin  County  v.  Nash- 
ville. C.  d  St.  L.  R.  Co.  12  Lea,  550. 
•  The  constitutional  validity  of  the  law 
is  to  be  tested  by  the  fairness  of  the  assess: 
ment  made  under  it. 


state  to  discharge  or  receive  cargoes,  in  respect 
of  taxation  in  the  latter  state ;  and  cars  or  other 
▼eliicles  of  transportation  by  land  which  actual- 
ly enter  and  go  about  in  such  state  and  have 
no  registered  place  of  ownership,  although  both 
ships  and  cars  are  alike  engaged  in  interstate 
or  foreign  commerce.  Their  situs  as  property  is 
different.  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  36  L.  ed.  618,  3 
Inters.  Com  Rep.  595,  11  Sup.  Ct.  Bep.  876. 
But  three  of  the  members  of  the  court,  Brad- 
ley, Field,  and  Harlan,  JJ.,  were  wholly  unable 
to  perceive  this  obvious  and  striking  distinction, 
and  dissented  from  the  Judgment  of  the  court 
sustaining  the  right  of  the  state  of  Pennsyl- 
vania to  tax  the  palace  cars  of  a  foreign  cor- 
poration running  upon  the  railroads  of  that 
state.  To  contend,  said  Bradley,  J.,  that  there 
is  any  difference  is  to  lose  sight  of  the  essential 
qualities  of  things. 

The  court,  with  the  same  judges  dissenting, 
reached  the  same  conclusion  in  Pullman's  Palace 
Car  Co.  V.  Hayward,  141  U.  S.  36,  35  L.  ed.  621, 
11  Sup.  Ct.  Rep.  888. 

X.  Conclusion. 

It  is  reasonably  safe  to  conclude : 

1.  That  a  domestic  corporation  may  be  taxed 
in  its  home  state  upon  its  tangible  personal 
property  notwithstanding  the  physical  absence 
of  that  property  in  another  state,  if  the  prop- 
erty itself  has  acquired  no  actual  situs,  and  is 
not  subject  to  taxation  in  the  place  where  it  is 
situated. 

2.  That  a  state  may  tax  any  and  all  tangible 
personal  property  which  has  an  actual  situs 
within  its  limits  and  Is  a  part  of  the  general 
permanent  body  of  property  within  its  juris 
<dIctIon,  and  not  merely  In  transit  through  It 
or  temporarily  staying  therein.  And  this  rule 
Is  as  applicable  to  vehicles  of  commerce,  wheth- 
er ships  or  railroad  cars,  as  it  is  to  any  other 
species  of  personal  property. 

3.  That,  when  a  state  has  the  right  to  tax 
tangible  personal  property,  or  the  owner  there- 
of, it  may  designate  the  place  for  the  tax  to  be 
assessed,  whether  such  be  the  owner's  domicll  or 
the  resting  place  of  the  taxed  property,  or  not. 
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4.  That,  if  no  statute  fixes  the  situs  of  per- 
sonal property  at  a  particular  place  for  the  pur- 
pose of  taxing  It,  the  domicil  of  the  owner,  and 
that  alone,  will  be  the  place  where  it  is  tax- 
able ;  and  the  domicll  of  a  corporation  Is  where 
its  principal  office  is  located. 

5.  That  the  place  named  In  the  certificate  of 
incorporation  as  the  principal  office  of  the  cor- 
poration. If  the  Incorporation  act  under  which 
the  company  Is  organized  requires  such  cer- 
tificate to  name  the  principal  office,  is  always 
a  powerful,  and  sometimes  a  determining,  fa.ctor 
in  fixing  the  domicil  of  the  corporation  for 
the  purposes  of  taxation.  Its  potentiality  in 
this  respect  largely  depends  upon  the  wording 
of  the  incorporation  and  taxing  statutes,  and 
the  identity  or  synonymity  of  their  language 
concerning  the  principal  offices  of  corporations. 

6.  That,  notwithstanding  the  legal  domicll  of 
a  corporation  is  technically  In  one  place,  and  by 
the  laws  of  the  state  it  can  be  lawfully  taxed 
only  in  that  place,  a  corporation  may  so  con- 
duct Itself  and  Its  business  as  to  render  itself 
liable  to  taxation  in  another  place.  At  least 
this  is  the  rule  in  New  York. 

7.  That  in  the  case  of  steamship  and  navi- 
gation companies  the  Federal  statutes  and  con- 
formity thereto  preponderate  In  deciding  where 
the  corporate  domicil  and  taxable  situs  of 
water  craft  are. 

8.  That  in  other  cases  domicll  and  situs  are 
determined  like  any  other  question  of  fact. 
And  finally,  accepting  the  latest  reported  utter- 
ances of  the  United  States  Supreme  Court  In  the 
cases  of  Delaware,  L.  &  W.  B.  Co.  v.  Pennsyl- 
vania, 198  n.  S.  841,  49  L.  ed.  1077,  25  Sup. 
Ct.  Rep.  669,  and  Union  Refrigerator  Transit 
Co.  V.  Kentucky,  199  U.  S.  194,  50  L.  ed.— ,  26 
Sup.  Ct.  Bep.  36,  as  conclusive  authority,  that  a 
state  has  no  more  power  to  tax  tangible  per- 
sonal property  wholly  and  permanently  beyond 
Its  boundaries  than  It  has  to  tax  real  estate  In 
a  foreign  state,  notwithstanding  such  pers(Mial 
property  belongs  to  one  of  its  own  corporations 
domiciled  within  Its  jurisdiction,  provided  al- 
ways such  property  is  subject  to  taxation  lo- 
cally where  it  lies.  J.  B.  G. 
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Franklin  County  v.  Haahville,  G.  d  8t. 
L.  R.  Oo.  12  Lea,  551 ;  Stuart  v.  Palmer,  74 
N.  Y.  186,  30  Am.  Kep.  289. 

The  uniformity  spoken  of  in  the  books 
haa  reference  to  the  tax  district. 

Pleuler  v.  State,  11  Neb.  547,  10  N.  W. 
481;  Oilson  v.  Rush  County,  128  Ind.  65, 
11  L.  R.  A.  835,  27  N.  E.  235;  'Sorrie  v. 
Waco,  57  Tex.  635;  State  v.  Hannibal  d 
St,  J.  R.  Co,  75  Mo.  212;  Pine  Orove  Twp. 
V.  Taloott,  19  Wall.  676,  22  L.  ed.  232. 

A  person  owning  a  building  in  a  city, 
worth  $5,000,  has  to  pay  much  more  than 
100  per  cent  more  taxes  to  the  city  for  the 
protection  of  that  building  than  the  rail- 
road oompany  would  have  to  pay  for  the 
protection  of  its  depot  if  valued  at  the  same 
amount.     This  is  fundamentally  wrong. 

Cooley,  Taxn.  pp.  1,  2;  2  Burlamaqui, 
Natural  &  Politic  Law,  pt.  3,  chap.  5,  S  14; 
2  Rutherforth,  Listitutes  of  Natural  Law, 
chap.  3,  p.  272;  Vattel,  Law  of  Nations, 
bk.  1,  chap.  20,  S  240,  p.  Ill;  5  Smith, 
Wealth  of  Nations,  pt.  2,  chap.  2,  p.  651; 
Chicago  d  N.  W.  R.  Co.  v.  Boone  County, 
44  HI.  242. 

The  city  board  of  equalization  is  not 
bound  to  accept  the  returns  from  the  State 
Board  of  Equalization. 

State  ex  rel,  Breckenridge  v.  Fleming 
(Neb.)   97  N.  W.  1083. 

Messrs,  G.  G.  WiiKht,  Gharlea  J. 
Green,  and  John  N.  Baldwin  for  respond- 
ents. 

Holeon&b,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  action  is  begun  in  this  court  in 
the  exercise  of  its  original'jurisdiction.  The 
relators  pray  for  a  peremptory  writ  of 
mandamus  to  compel  the  respondents,  the 
city  council  of  Omaha,  acting  as  a  board 
of  equalization,  to  reassemble  and  hear  their 
complaint  relative  to  the  alleged  low  as- 
sessment of  certain  railroad  properties  sit- 
uated within  the  corporate  limits,  and  to 
equalize  the  assessment  of  such  properties 
by  raising  the  assessed  value  thereof  to 
conform  to  the  standard  of  value  pertaining 
to  all  other  property  assessed  for  municipal 
purposes.  The  substance  of  the  complaint 
is  that  the  properties  of  the  railroad  com- 
panies mentioned  in  the  alternative  writ, 
situated  within  the  city  limits,  are  as- 
sessed at  but  a  fraction  of  their  true  value, 
while  all  other  property  subject  to  munici- 
pal taxation  is  assessed  at  its  commercial 
value.  The  return  of  the  respondents  to 
the  alternative  writ  discloses  that  in 
the  assessment  for  municipal  taxation  of 
the  railroad  properties  complained  of  the 
assessing  officer  of  the  city  accepted  the  val- 
uations placed  thereon  by  the  State  Board 
of  Equalization  and  the  distributive  share 
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thereof  apportioned  to  the  city  of  Omaha 
as  the  assessable  value  of  such  properties, 
and  that  in  the  equalization  thereof  the  re- 
spondents, acting  as  a  board  of  equalization, 
raised  the  assessments  five  times  the  value 
as  fixed  by  the  State  Board  of  Equalization 
and  returned  by  the  city  tax  oonunissioner, 
which  act  of  equalization,  in  the  judgment 
of  the  board,  brought  the  value  of  the  rail- 
road properties  thus  assessed  to  a  uniform 
standard  of  value  with  other  property  as- 
sessed for  municipal  purposes,  and  exhaust- 
ed their  powers  in  the  premises.  Reduced 
to  its  narrowest  limits,  the  question  pre- 
sented for  consideration  by  the  pleadings 
and  in  briefs  of  counsel  is  in  respect  of  the 
method  of  procedure  by  the  tax  commission- 
er and  the  city  coundl  in  the  assessment  of 
railroad  properties  situated  in  part  in  such 
municipality  and  subject  to  municipal  taxes, 
and  also  whether  the  statute  providing  for 
the  assessment  of  railroad  property  as  a 
unit,  and  distributing  the  aggregate  value 
to  the  different  counties,  townships,  cities, 
and  towns  through  which  the  lines  run 
on  a  mileage  basis,  is  in  harmony  with  the 
fundamental  law.  The  validity  of  such  leg- 
islation is  especially  called  in  question  when 
applied  to  the  taxation  of  railway  propertj* 
in  the  city  of  Omaha  for  municipal  purposes. 
The  legal  questions  presented,  says  coun- 
sel for  relators,  are,  first.  Have  the  respond- 
ents correctly  interpreted  the  statutes  and, 
second.  Are  the  statutes  in  question  valid? 
The  answer  to  the  first  question  must,  we 
think,  be  in  the  affirmative.  The  old  revenue 
act  under  which  the  assessment  in  question 
was  made,  provided  for  the  assessment  of 
railroad  property  of  the  character  imder 
consideration  by  one  assessing  body,  vie., 
the  State  Board  of  Equalization,  for  all  pur- 
poses of  taxation, — state,  county,  township, 
school-district,  and  mimicipal.  This  assess- 
ing body,  the  statute  declares,  shall  value 
and  assess  the  property  of  railroad  corpo- 
rations at  its  actual  value  for  each  mile  of 
said  road  or  line,  the  value  of  each  mile  to 
be  determined  by  dividing  the  sum  of  the 
whole  valuation  by  the  number  of  miles  of 
such  road  or  line.  It  is  further  provided 
that  after  the  valuation  and  assessment  is 
made  as  aforesaid  the  state  auditor  shall  cer- 
tify to  the  county  clerks  of  the  several  coun- 
ties in  which  the  properties  of  such  corpora- 
tions are  situated,  or  any  part  thereof,  the 
assessment  per  mile  so  made  on  the  property 
of  such  corporations,  specifying  the  number 
of  miles  and  the  amount  in  each  of  said 
counties.  Comp.  Stat.  1901,  chap.  77,  art.  1, 
S  40.  By  §  98,  chap.  12a,  Comp.  Stat.  1901 
(Cobbey's  Anno.  Stat.  S  7547),  the  same 
being  the  charter  act  of  cities  of  the  metro- 
politan class,  to  which  the  city  of  Omaha 
belongs,  it  is  provided  that  "the  tax  com- 
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missioner  shall  take  the  valuation  and  as- 
sessment of  railroad  property  within  the 
city  limits  from  the  returns  made  by  the 
State  Board  of  Equalization  to  the  county 
clerk."  Assuming,  as  we  do  for  present 
purposes,  that  the  legislature  may  rightful- 
ly provide  for  the  assessment  of  the  prop- 
erty of  a  railway  company  by  one  assessing 
body,  and  as  one  property  or  as  a  unit,  and 
apportion  the  value  thereof  on  a  mileage 
basis,  then,  as  we  view  the  subject,  it  is  not 
only  manifest  that  the  legislature  in- 
tended, but  that  it  is  quite  appropriate,  that 
the  distributive  share  belonging  to  any  one 
taxing  district  should  be  taken  and  accepted 
as  the  assessable  value  of  that  part  of  the 
whole  property  which  is  situated  in  such  dis- 
trict, and  which  shall  be  subject  to  taxes  as 
all  other  property  therein.  There  appears 
to  be  no  fundamental  objection  to  such  an 
assessment.  The  assessment  thus  made  and 
returned  would,  doubtless,  be  subject  to  the 
authority  and  power  of  a  board  of  equali- 
zation to  raise  or  lower  the  value  so  as  t«) 
comply  with  the  rule  of  uniformity  and  con- 
form to  values  generally  obtaining  in  such 
taxing  district.  In  all  schemes  of  taxation 
there  are  generally  recognized  elements  of 
inequality  and  the  probability  of  erroneous 
valuations  in  the  assessment  of  property  by 
whatever  mode  the  assessment  may  be  made. 
The  evil  is  usually  remedied  by  the  exercise 
of  the  authority  of  a  board  created  for  that 
purpose,  whereby  the  assessment  of  differ- 
ent properties  is  bought  to  a  common 
standard  of  value.  Different  precincts  have 
different  assessing  officers,  and  these  differ- 
ent officers,  we  know  by  common  experience, 
widely  differ  in  their  valuation  of  property 
of  approximately  the  same  value.  This  dif- 
ference of  opinion  and  judgment  necessitates 
the  establishment  of  a  tribunal  having  au- 
thority and  jurisdiction  to  equalize  values 
and  bring  all  property  to  a  common  stand- 
ard of  valuation,  to  the  end  that  each  item 
and  class  may  bear  its  just  and  equitable 
share  of  the  burdens  of  taxation.  A  ques- 
tion somewhat  akin  to  the  one  under  con- 
sideration was  raised  in  State  ex  rel.  Proul 
V.  Aitken,  62  Neb.  428,  87  N.  W.  153,  and 
the  propriety  of  assessments  of  railroad 
properties  by  the  State  Board  of  Equali- 
zation and  the  acceptance  of  the  valuation 
thus  ascertained  for  purposes  of  municipal 
taxation  was  recognized  and  sanctioned. 
In  upholding  a  law  providing  for  such  meth- 
od of  assessing  railroad  property  situ- 
ated in  a  municipality  for  municipal  pur- 
poses, the  court,  among  other  things,  in  the 
opinion  says:  "The  legislature,  in  its  wis- 
dom, has  decided  that  the  value  of  rail- 
road property  can  be  more  accurately  and 
justly  estimated  by  the  State  Board  of 
Equalization  than  bv  local  assessors,  and 
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has  exercised  its  constitutional  prerogative 
by  providing  that  railroad  property  shall  be 
assessed  in  that  manner.  Whether  or  not 
it  is  reasonable  to  suppose  that  the  State 
Board  of  Equalization  would  have  more 
knowledge  and  a  better  opportunity  to  make 
a  just  valuation  of  such  property  than 
local  assessors  is  quite  unnecessary  to  be  de- 
termined in  deciding  upon  respondent's 
right  to  act  as  tax  commissioner.  Why 
may  not  several  valuers  constitutionally  act 
upon  different  kinds  of  property,  or  upon 
the  same  property,  for  the  purpose  of  dif- 
ferent taxes  ?  The  real  objection  to  this  act 
on  the  groimd  of  uniformity  is,  evidently, 
the  idea  that  value  is  not  such  a  fixed  quan- 
tity thai  it  is  possible  for  two  independent 
appraisers  to  agree.  If  values  are  fixed 
for  purposes  of  municipal  taxation  by  one 
body  of  assessors,  and  for  county  and  state 
by  another,  it  is  practically  certain  that  the 
two  will  disagree.  Enough  is  said  above  to 
indicate  an  opinion  that  the  only  uniformi- 
ty required  as  to  any  tax  is  that  it  should 
be  uniform  throughout  the  jurisdiction; 
i.  e.,  that  state  taxes  shall  be  uniform 
throughout  the  state,  county  taxes  through 
out  the  county,  and  city  taxes  throughout 
the  city."  The  result  produced  by  this 
method  of  assessment  is  only  that  there  are 
different  assessing  authorities  for  different 
kinds  of  property,  each  exercising  an  inde- 
pendent judgment  in  arriving  at  the  value 
of  the  property  assessed,  and  making  due 
return  thereof  to  the  proper  authorities. 
The  inequalities  in  values  thus  returned,  if 
any  there  be,  is  a  proper  subject  for  con- 
sideration by  a  body  or  tribunal  authorized 
to  discharge  the  functions  of  a  board  of 
equalization.  If  it  be  proper  to  assess  rail- 
road property  as  a  unit,  and  distribute  the 
total  value  thereof  on  a  mileage  basis,  it 
i3  obvious  that  the  distributive  share  goin;; 
to  any  one  taxing  district  may  be  required 
to  be  taken  as  the  assessable  value  and  as 
the  basis  of  valuation  for  equalization  and 
taxing  purposes.  The  value  of  such  distrib- 
utive share  of  the  whole  property  may,  it 
would  seem,  be  raised  or  lowered  by  an 
equalizing  board  in  order  that  it  may  be 
brought  to  a  common  standard  and  conform 
to  the  values  placed  on  all  other  property. 
This,  as  we  understand  the  record,  is  what 
was  done  by  the  respondents  in  the  case  at 
bar,  and,  if  so,  is,  we  think,  in  harmony 
with  legislative  intendment.  It  is  the  busi- 
ness of  such  boards,  says  this  court  in  State 
ex  rel.  Breckenridge  v.  Fleming  (Neb.)  97 
N.  W.  1063,  "to  fairly  and  impartially 
equalize  the  valuation  of  all  personal  prop- 
erty assessed  in  their  respective  jurisdic- 
tions, and  to  raise  or  lower  the  same  a^ 
the  justice  and  equity  of  the  case  may  re- 
quire.    Whatever   directions  the  law  may 
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j2five  to  the  assessor  in  valuing  the  property 
in  the  first  instance,  and  whatever  result 
these  directions  may  produce  in  the  assess- 
ment of  franchises  or  other  property  of  the 
taxpayer,  the  work  of  the  hoard  of  equal- 
ization is  to  equalize  the  valuations  made 
so  that  everyone,  as  nearly  as  that  may  be 
attained,  shall  stand  upon  an  equal  footing, 
and  pay  an  equal  proportion  of  the  tax  laid 
according  to  the  real  value  of  his  property. 
.  .  .  In  this  way  equity  is  attained,  and 
every  interest  protected."  It  is  manifest 
that  the  legislative  plan  for  the  assessment 
of  railroad  property  situated  in  a  munici- 
pality, for  municipal  purposes,  has  been 
followed  by  the  city  authorities  in  the  case 
at  bar,  and  that  the  interpretation  given 
to  these  several  provisions  of  the  statute  by 
the  respondents  as  to  their  authority  and 
power  is  in  harmony  with  the  expressed  will 
of  the  legislature. 

The  very  able  and  helpful  arguments  and 
briefs  of  counsel  on  both  sides  of  the  con- 
troversy are  devoted  almost  exclusively  to 
the  second  question  presented, — ^that  is,  the 
alleged  invalidity  of  the  statutes  providing 
for  the  assessment  of  the  property  of  a  rail- 
road company  as  a  unit,  an',  the  distribu- 
tion of  the  value  of  the  whole  on  a  mileage 
basis  by  oue  assessing  body  for  all  purposes 
of  taxation, — ^and  it  is  to  this  phase  of  the 
case  that  we  have  given  the  fullest  consider- 
ation and  most  thorough  research  at  our 
command.  It  is  the  contention  of  counsel 
for  relators  that  the  provisions  of  the  funda- 
mental law  governing  taxation  are  violated 
in  the  assessment  of  railroad  property  for 
municipal  purposes  by  the  plan  adopted 
and  prescribed  by  the  legislature.'  It  m 
argued  that  railroad  properties  of  great 
value  located  within  the  corporate  limits 
of  the  city  of  Omaha  pay  taxes  on  but  an 
insignificant  part  of  the  true  value;  that 
these  properties  escape  a  lavp^  share  of 
municipal  taxes  for  which  thoy  should  be 
justly  burdened  and  made  to  contribute  to 
the  revenues  of  the  city  in  return  for  the 
protection  received  in  the  administration 
of  the  affairs  of  the  municipality  in  which 
they  are  situated.  Counsel  says  that  here 
are  located  costly  depots  and  terminal  fa- 
cilities, including  real  estate  of  vast  value 
occupied  for  such  purposes,  which  ought 
to  respond  to  municipal  taxation  according 
to  such  values,  to  be  ascertained  with  ref- 
erence to  the  actual  location  of  such  prop- 
erties as  if  separate  and  independent  prop- 
erties, and  without  regard  to  their  relation 
to  and  connection  with  the  entire  lines  of 
railway  of  which  they  form  a  part.  The 
right  and  power  of  the  legislature  to  pro- 
vide a  scheme  of  taxation  for  municipal 
purposes  by  an  assessment  of  railway  prop- 
erty as  an  entirety  and  the  distribution  of 
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the  aggregate  value  on  a  mileage  basis  is 
boldly  challenged,  and  we  are  asked  to  so 
construe  the  constitutional  provisions  re- 
lating to  the  subject  as  inhibiting  such  a 
plan  and  method  of  taxation  of  such  prop- 
erties for  municipal  purposes.  "Our  com- 
plaint," says  counsel,  "is  not  that  the  leg- 
islature has  provided  a  different  method  of 
assessing  railroad  property  from  that  pro- 
vided for  assessing  other  property,  but 
rather  that,  under  the  statutes  relied  upon 
by  respondents,  a  result  is  obtained  which 
violates  the  constitutional  requirement  of 
uniformity."  If,  it  is  said,  the  legislature 
had  provided  for  assessing  the  property  of 
railroads  extending  into  more  than  one 
county  by  determining  the  value  of  the 
railroad  as  a  whole,  and  then  apportioning 
such  value  to  the  several  tax  districts  in 
proportion  to  the  real  values  in  the  several 
districts,  rather  than  in  proportion  to  the 
number  of  miles  of  main  line,  such  a  meth- 
od would  at  least  be  theoretically  correct; 
but  that,  when  the-  apportionment  of  the 
total  value  is  according  to  the  number  of 
miles  of  main  line  in  any  one  taxing  dis- 
trict, there  is  an  ignoring  of  the  question 
of  value  altogether.  The  mandate  of  the 
Constitution,  it  is  insisted,  is  imperative 
that  in  every  taxing  district  every  owner 
shall  pay  a  tax  in  proportion  to  the  value 
of  the  property  in  the  district,  and  not  the 
extent  of  it.  The  constitutional  provisions 
principally  relied  on  by  relators  in  support 
of  their  contention  are  found  in  §  I  of  ar- 
ticle 9,  which  declares  that  revenues  are  to 
be  raised  by  levying  a  tax  by  valuation  so 
that  every  taxpayer  shall  pjiy  in  the  pro- 
portion to  the  value  of  his,  her,  or  its  prop- 
erty subject  to  taxation,  the  value  to  be  as- 
certained in  such  manner  as  the  legislature 
shall  direct.  The  necessity  for  uniform- 
ity and  equality  in  taxation  is  emphati- 
cally expressed  in  State  ea  reh  Young  v. 
0«6om,  60  Neb.  415,  83  N.  W.  367,  wherein 
it  is  said:  "And  this  rule  of  uniformity 
applies  not  only  to  the  rate  of  taxation, 
but  as  well  to  the  valuation  of  property  for 
the  purposes  of  raising  revenue.  .  .  . 
The  Constitution  forbids  any  discrimina- 
tion whatever  among  taxpayers.  .  .  . 
Thus,  if  the  property  of  one  citizen  is  val- 
ued for  taxation  at  one  fourth  its  value, 
others  within  the  taxing  district  have  the 
right  to  demand  that  their  property  be  as- 
sessed on  the  same  basis.  The  rule  of  uni- 
formity is  satisfied  if  observed  by  each  jur- 
isdiction imposing  the  tax."  To  the  same 
effect  is  High  School  Diet  No.  137  v.  Lan- 
caster County,  60  Neb.  147,  49  L.  R.  A.  343, 
83  Am.  St.  Rep.  525,  82  N.  W.  380.  See 
also  State  ex  rel,  Cornell  v.  Poynter,  59 
Neb.  417,  81  N.  W.  431,  and  State  ex  rel. 
Shriver  y.  Karr,  64  Neb.  514,  90  N.  W.  298. 
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By  §  6  of  article  9  of  the  Constitution  it  is 
provided  that  for  corporate  purposes  all 
municipal  corporations  may  be  vested  with 
authority  to  sissess  and  collect  taxes,  but 
such  taxes  shall  be -uniform  with  respect  to 
persons  and  property  within  the  jurisdic- 
tion of  the  body  imposing  the  same.  The 
requirements  of  uniformity  in  the  assess- 
ment of  property  for  municipal  purposes 
generally  is  doubtless  the  same,  and  as  ob- 
ligatory under  the  provisions  of  §  6  of  ar- 
ticle 9  as  that  required  by  the  provisions  of 
I  1  of  the  same  article;  and  it  is  so  held' in 
State  ex  rel.  Bee  Bldg.  Co.  v.  Savage,  6.5 
Neb.  714,  91  N.  W.  716.  The  construction 
given  to  the  1st  section  in  the  several  deci- 
sions of  this  court  which  we  have  cited  ap- 
ply with  equal  pertinency  and  force  to 
those  of  S  6.  Uniformity  with  respect  ti) 
person  and  property  requires  that  the  tax 
rate  must  be  the  same  as  to  all  persons  af- 
fected, and  the  valuation  of  the  property 
must  be  upon  the  same  basis  throughout 
the  entire  taxing  jurisdiction.  A  depar- 
ture either  as  to  rate  of  levy  or  as  to  the 
standard  of  valuation  of  the  different  prop- 
erties subject  to  taxation  would  violate  the 
rule  of  imiformity  demanded  by  the  Consti- 
tution, and  render  ineffectual  legislation 
authorizing  such  a  method  of  procedure  in 
the  levying  and  collection  of  municipal  tax- 
es. It  is  equally  clear  that,  if  property 
within  a  municipality  having  a  fixed  legal 
situs  therein  was,  by  a  scheme  or  plan  of 
fiesessment,  to  escape  in  whole  or  in  part 
municipal  taxes  upon  a  valuation  in  sub- 
stantial conformity  with  all  other  property 
within  the  taxing  district,  this  would  be  a 
violation  of  the  provisions  of  said  §  6. 
May  the  legislature,  without  infringing  on 
these  provisions  of  the  fundamental  law, 
provide  for  the  assessment  of  the  property 
of  railway  companies  such  as  is  required  to 
be  included  in  the  schedules  to  be  returned 
to  the  state  assessing  board  upon  the  unit 
plan  or  system,  and  distribute  the  value  of 
the  whole  property  along  the  line  of  the 
road  thus  assessed,  and  to  the  different  tax 
districts,  on  a  mileage  basis?  It  is  earn- 
estly contended  by  the  relators  that  the 
several  railroad  companies  having  lines  in 
the  city  of  Omaha  have  valuable  terminal 
facilities,  depots,  and  other  properties  on 
their  right  of  way  and  side  tracks  which 
have  a  fixed  and  actual  physical  situs,  and 
as  such  are  subject  to  local  taxation  upon 
such  values,  and  that  the  distribution 
of  the  total  value  of  any  one  road  over 
the  entire  line  on  a  mileage  basis  is  to  with- 
draw from  taxation  for  municipal  purposes 
property  situated  within  the  municipality, 
thereby  resulting  in  a  violation  of  the  pro- 
vision of  the  Constitution  that  all  property 
shall  bear  its  just  share  of  tax  burdens  of 
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the  taxing  jurisdiction  in  which  it  is  situ- 
ated. In  a  sense  it  is  no  doubt  true  that 
the  properties  of  the  large  railway  corpora- 
tions doing  business  in  this  state  with  ex- 
tensive terminal  facilities,  switching  yards, 
depot  grounds,  and  costly  structures  in  the 
large  cities  and  towns  are  much  more  valu- 
able, mile  for  mile,  than  a  corresponding 
length  of  the  roadbed  and  right  of  way  situ- 
ated outside  of  such  municipalities,  con- 
sisting usually  of  but  a  single  track  and 
roadbed  and  the  right  of  way  of  from  100 
to  200  feet  in  width.  In  a  legal  sense, 
however,  must  it  be  said  that  the  property 
thus  situated  is  so  localized  that  its  situs 
for  the  purpose  of  taxation  must  be  the 
same  as  where  physically  situated,  and 
that  any  attempt  to  throw  it  with  the 
whole  mass  of  property  with  which  it  is 
connected,  and  of  which  it  forms  a  part, 
and  assess  it  as  an  entirety,  and  distrib- 
ute the  value  on  a  mileage  basis,  contra- 
venes the  fundamental  law? 

We  nmy  assume  that  all  the  lines  of  rail- 
way in  this  state  have  been  by  the  State 
Board  of  Equalization  assessed  at  a  valua- 
tion uniform  with  the  values  placed  on  all 
other  property  assessed  for  revenue  purpos- 
es, and  that  the  total  value  of  each  of  such 
lines  of  railway  has  been  distributed  to  the 
different  counties,  townships,  school  and 
road  districts,  cities,  and  towns  through 
which  such  lines  extend  according  to  the 
length  of  the  line  in  each  division  for 
whose  benefit  taxes  are  levied.  If  those 
portions  of  the  road  lying  in  the  city  of 
Chnaha  are  to  be  valued  at  a  larger  sum 
per  mile  than  other  portions  of  the  same 
line,  then  it  follows  that  there  must  be  a 
corresponding  reduction  of  the  amount  ap- 
portioned to  the  remainder  of  the  line,  or 
else  an  overvaluation  and  double  taxation 
would  be  the  result,  and  this  would  violate 
the  rule  of  uniformity  the  same  as  does  un- 
dervaluation. The  legislative  plan  contem- 
plates a  full  valuation  of  all  property  of  a 
railway  line  subject  to  taxation  in  this 
state,  and  the  distribution  of  that  value 
equally  over  each  mile  of  the  line,  and 
with  equal  benefit  to  every  taxing  district 
through  which  it  extends.  The  relators 
contend  for  a  method  of  taxation  that  rec- 
ognizes differences  of  value  of  different 
parts  of  the  same  line,  a  localization  of 
such  property  for  taxation,  and  an  appor- 
tionment of  values  accordingly  as  necessary 
to  meet  the  demands  of  the  constitutional 
requirement  of  uniformity.  It  is  not  for 
us  to  say  that  the  method  adopted  by  the 
legislature  is  the  most  approved,  and  comes 
nearest  reaching  an  ideal  state  in  the  levy- 
ing and  collection  of  the  public  revenues. 
Yet  it  is  quite  true  that  this  plan  has 
been  warmly  commended  by  courts  of  last 
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resort  of  many  of  the  states  and  of  the 
United  States  as  best  calculated  to  more 
nearly  approach  perfect  uniformity  than 
any  other  plan  that  has  heretofore  been  de- 
vised. It  may  be,  and  possibly  is,  true 
that  legislative  provisions  might  be  enacted 
in  the  interest  of  more  just  and  equitable 
taxation  that  would  allow  some  latitude  on 
the  part  of  an  assessing  body  clothed  with 
the  power  to  value  and  assess  railway 
property  to  vary  the  value  of  different 
parts  of  a  railway  line  in  the  distribution 
of  the  value  of  the  whole  to  conform  to  the 
improvements  made  and  character  of  the 
property  assessed  in  the  different  localities 
through  which  the  right  of  way  and  road- 
bed extends.  It  is,  however,  for  us  to  de- 
termine only  as  best  we  may  whether  the 
plan  of  valuing  and  assessing  railway  prop- 
erty as  adopted  by  the  legislature  is  in  con- 
flict with  fundamental  law.  The  courts 
have  generally  recognized  that  upon  legal 
principles  and  as  a  practical  question  the 
properties  of  a  railroad  company,  because 
of  their  peculiar  character,  can  best  be  as- 
sessed by  one  assessing  body,  and  cannot 
with  any  degree  of  satisfaction  be  left  with 
local  assessing  officers.  The  wisdom  and  ne- 
cessity for  a  taxing  body  having  authority 
and  jurisdiction  over  the  territory  covered 
by  all  the  property  of  a  railroad  company, 
and  with  power  to  assess  the  whole  of  such 
property,  and  to  fix  values  which  would  be 
uniform  over  the  different  lines  of  rail- 
roads to  be  assessed,  seems  so  apparent  that 
argument  can  scarcely  add  anything.  At 
least,  the  wisdom  and  experience  of  those 
having  to  do  with  the  subject  of  taxation 
have  in  very  many  of  the  states  of  the 
Union  brought  about  plans  for  the  assess- 
ment of  properties  of  this  character  by  one 
assessing  body,  and  this  method  is  now 
quite  generally  resorted  to  as  the  best  solu- 
tion of  a  difficult  problem  of  railroad  taxa- 
tion. As  to  those  properties  which  have  no 
fixed  situs,  such  as  the  rolling  stock,  fran- 
chises, and  other  intangible  property,  it  is 
difficult  to  conceive  of  any  more  just  or 
equitable  scheme  or  plan  than  to  find  the 
value  of  the  whole  and  distribute  the  same 
throughout  the  different  taxing  jurisdic- 
tions according  to  the  distance  of  the  line 
of  road  situated  in  each  district  for  whose 
benefit  taxes  are  levied.  In  a  measure, 
this  same  principle,  it  is  manifest,  obtains 
in  respect  of  the  line  of  a  railroad,  includ- 
ing all  properties  necessary  and  used  in  its 
operation  in  the  accomplishment  of  the  ob- 
jects of  its  incorporation*  Carried  to  its 
logical  conclusion,  the  contention  of  the  re- 
lators would  require  the  assessment  of  every 
fractional  part  of  a  railroad  within  any  tax- 
ing district  as  separate  and  independent 
property,  the  aggregate  of  these  several  val- 
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ues  representing  the  value  of  the  entire 
property  within  the  state.  No  two  miles  of 
a  railway  system,  if  regard  be  had  solely  to 
the  real  estate  composing  the  roadbed  and 
right  of  way,  the  cost  of  construction,  and 
the  value  of  the  superstructures  and  build- 
ings thereon  necessary  for  the  operation  of 
the  road,  would  be  exactly  the  same.  Each 
taxing  district  would  have  located  therein 
property  of  a  value  peculiar  to  itself  and 
to  no  other,  and,  if  the  rule  of  uniformity 
be  observed,  an  assessment  must  be  made 
of  such  property  according  to  its  value  as 
thus  localized.  Must  all  railway  property 
be  thus  localized  for  the  purposes  of  taxa- 
tion? The  assessment  of  the  property, 
which  is  the  subject  of  the  present  contro- 
versy, and  the  validity  of  which  is  chal- 
lenged, was  made  by  the  State  Board  of 
Equalization  under  the  old  revenue  act 
(Comp.  Stat.  1901,  chap.  77,  art.  1).  The 
provisions  assailed  are, found  in  S|  39  and 
40  of  the  act.  The  provisions  of  the  new 
revenue  act  (Cobbey's  Anno.  Stat.  1903,  S9 
10,484,  10,485,  and  10,486)  in  regard  to  the 
questions  herein  being  considered  are  be- 
lieved to  be  in  all  material  respects  the 
same  as  the  provisions  of  the  old  law.  By 
§  39,  art.  1,  chap.  77,  Comp.  Stat.  1901,  it 
is  made  the  duty  of  certain  officers  of  every 
railroad  company  doing  business  in  this 
state  and  having  property  therein  subject 
to  taxation  to  file  schedules  under  oath  of 
the  property  of  such  company  with  the 
state  auditor  at  a  time  as  therein  stated. 
The  schedule  is  required  to  disclose  the 
number  of  miles  of  such  railroad  in  each 
organized  county,  and  the  total  number  of 
miles  in  the  state,  including  the  roadbed, 
right  of  way,  superstructures  thereon 
main  and  side  tracks,  depot  buildings  and 
depot  grounds,  section  and  tool  houses,  roll- 
ing stock,  and  personal  property  necessary 
for  the  construction,  repairs,  or  successful 
operation  of  such  railroad  lines;  **provided, 
however,"  says  the  statute,  "that  all  ma- 
chine and  repair  shops,  general  office  build- 
ings, store  houses,  and  also  all  real  and  per- 
sonal property,  outside  of  said  right  of 
way  and  depot  grounds  as  aforesaid,  of  and 
belonging  to  any  such  railroad  and  tele- 
graph companies,  shall  be  listed  for  pur- 
poses of  taxation  by  the  principal  officers 
or  agents  of  such  companies,  with  the  pre- 
cinct assessors  of  any  precinct  of  the  coun- 
ty where  such  real  or  personal  prop- 
erty may  be  situated,  in  the  manner 
provided  by  law  for  the  listing  and  valu- 
ation of  real  and  personal  property."  By 
the  succeeding  section  authority  is  giv- 
en to  the  State  Board  of  Equalization  to 
value  and  assess  all  property  required  to 
be  listed  and  returned  to  the  auditor  of 
public  accounts  at  its  actual  value  for  each 
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mile  of  Baid  road  or  line,  the  value  of  each 
mile  to  be  determined  by  dividing  the  sum 
of  the  whole  valuation  by  the  number  of 
miles  of  such  road  or  line.  It  is  also  made 
the  duty  of  the  auditor  to  certify  to  the 
county  clerks  of  the  several  counties  in 
which  the  property  of  the  corporation  or 
any  part  thereof  may  be  situated  the  as- 
sessment per  mile  so  made  on  the  property 
of  such  corporation,  specifying  the  number 
of  miles  and  amount  in  each  of  such  coun- 
ties. The  value  of  the  whole,  when  ascer- 
tained, is  by  this  method  apportioned  to 
the  several  counties,  townships,  cities,  and 
villages  and  other  subdivisions  through 
which  such  railway  line  extends  according 
to  the  number  of  miles  of  railroad  situated 
in  such  subdivision.  It  is  further  declared 
that  all  such  property  shall,  for  the  pur- 
pose of  taxation,  be  deemed  ''personal 
property,"  and  placed  on  the  tax  lists  as 
thereinafter  provided.  It  will  be  observed 
that  in  the  assessment  of  railroad  property 
.under  this  statute  no  property  located  off 
the  right  of  way  is  assessed  by  the  state 
board,  and  that  there  are  certain  excep- 
tions as  to  property,  which  is  specified, 
which  is  situated  on  the  right  of  way.  It 
is  only  the  lines  of  railways,  including  su- 
perstructures, appurtenances,  and  property 
on  the  right  of  way  necessary  to  the  suc- 
cessful operation  of  the  road,  and  the  roll- 
ing stock  and  franchises,  that  are  required 
to  be  assessed  by  the  state  board  as  a  unit. 
In  Adams  County  v.  Kansas  City  d  0. 
R,  Co,  (Neb.)  00  N.  W.  245,  this  court  had 
occasion  to  construe  the  language  of  the 
proviso  found  in  §  30,  and  it  is  there  held 
that  the  phrase  "outside  of  said  right  of 
way,"  etc.,  qualifies  only  the  word  "proper- 
ty" immediately  preceding  it,  and  not  the 
specific  terms  used  in  the  enumeration  of 
other  property  therein.  Accepting  this  as 
a  correct  construction,  as  we  do,  and  keep- 
ing in  view  the  entire  act  relating  to  the 
subject,  it  becomes  obvious  that  the  legis- 
lative intendment  was  to  enlarge  the  situo 
of  the  property  of  a  railway  company  nec- 
essary for  and  used  in  the  construction  of 
its  lines  and  the  prosecution  of  its  business 
so  as  to  cover  the  entire  line  of  its  roadbed 
and  right  of  way.  All  of  this  property  is 
so  intimately  related  to  each  of  the  differ- 
ent parts,  and  so  connected  together,  that 
it  is,  it  seems,  appropriate  and  legal  to  so 
treat  and  regard  it  when  fixing  its  value 
for  assessment  purposes  and  apportioning 
the  value  to  the  different  tax  districts 
through  which  the  road  extends.  A  clear 
understanding  of  the  character  of  the  prop- 
erty of  a  railway  company,  which  the  stat- 
ute requires  to  be  valued  and  assessed  as  a 
unit  and  the  value  distributed  on  a  mileage 
basis,  is  necessary  to  an  intelligent  under- 
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standing  and  application  of  the  principles 
underlying  the  taxation  of  this  species  of 
property  and  of  the  decisions  of  the  courts 
of  other  states  relating  to  the  subject. 
The  supreme  court  of  Tennessee,  in  the 
cases  of  Chattanooga  v.  Vashville^  C.  d  8t. 
L.  R,  Co,  7  Lea,  561,  and  Nashville,  C.  d 
8t.  L.  R.  Co.  V.  Franklin  County,  12  Lea, 
521,  by  its  opinions  therein  comes  nearest 
supporting  the  contention  of  counsel  foi- 
relators,  and  yet  these  cases  are,  we  think, 
clearly  distinguishable,  and  are  not  author- 
ity of  a  decisive  character  in  the  determi- 
nation of  the  questions  as  presented  in  the 
case  at  bar.  In  the  first  case  cited  all  the 
property  of  whatever  description,  and 
wherever  situated,  was,  for  the  purpose  of 
taxation  under  the  statute,  being  consid- 
ered to  be  thrown  together  as  a  unit  or  as 
one  property,  valued  as  a  whole,  and  the 
value  distributed  on  a  mileage  basis.  In 
the  latter  decision  of  that  court  judicial 
sanction  is  given  to  the  validity  of  an  as- 
sessing statute  very  similar  to  the  one  un- 
der consideration,  except  that  it  was  held 
that  depots  have  a  local  situs,  and  should 
be  assessed  accordingly.  But  the  reasoning 
by  which  this  conclusion  is  reached,  as 
counsel  well  says,  is  somewhat  bewildering. 
In  a  discussion  of  the  character  of  rail- 
road property  required  to  be  assessed  by  the 
State  Board  of  Equalization  and  the  rea- 
sons for  legislation  providing  for  the  as- 
sessment of  such  property  as  a  unit,  the 
total  value  thereof  to  be  distributed  on  a 
mileage  basis,  this  court  has  expressed  it- 
self in  Chicago,  B.  d  Q.  R,  Co.  v.  Richard- 
son County,  61  Neb.  510,  85  N.  W.  532,  as 
follows:  "The  common-sense  view  of  the 
subject  would  seem  to  be  that  such  pur- 
pose was  to  enable  the  proper  authorities 
to  distribute  the  avails  of  such  taxation 
equitably  among  all  the  municipal  sub- 
divisions through  which  a  road  may  pass 
in  the  ratio  which  the  number  of  miles 
within  each  subdivision  bears  to  the  total 
number  of  miles  of  road  within  the  state, 
treating  each  mile  as  equal  in  value  to  every 
other  mile,  and  regardless  of  whence  came 
the  power  under  which  any  particular  por- 
tion of  the  road  is  constructed.  A  railroad 
might  have  vast  terminals  at  one  point, 
worth  as  much  as  the  remainder  of  the  line, 
though  it  extended  through  a  dozen  coun- 
ties. The  subdivision  in  which  these  termi- 
nals are  located  is  not,  under  this  law,  per- 
mitted to  reap  an  advantage  over  other  lo- 
calities, by  reason  of  the  mere  accident  of 
location,  but  must  share  its  advantages 
with  these  others  pro  rata.  That  evidently 
is  the  reason  behind  and  under  this  legis- 
lation. How  a  franchise  has  been  acquired, 
or  whether  a  particular  portion  of  a  line 
is  more  expensive  to  construct  than  others, 
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is  unimportant  in  determining  whether  the 
property  should  be  taxed  locally  or  other- 
wise. As  a  matter  of  fact,  this  inequality 
of  value  was  the  principal  motive  for  the 
legislation,  which  sought  to  obviate  the 
evils  attendant  upon  such  a  state  of  facts. 
Without  such  inequality,  no  legislation 
would  have  been  necessary,  the  general  laws 
being  in  that  event  adequate  for  the  pur- 
pose." While  the  constitutionality  of  the 
statute  was  not  directly  involved,  the  dis- 
cussion of  the  subject  is  valuable  as  show- 
ing the  reasons  for  treating  and  assessing 
railroad  property  as  a  unit,  and  the  diffi- 
culty of  separating  it  into  fractional  parts, 
each  piece,  for  the  purpose  of  assessment, 
to  be  localized,  and  treated  as  a  specific  item 
of  property  having  a  value  independent  of 
the  other  portions  of  the  whole.  In  Cooley 
on  Taxation,  3d  ed.  vol.  1,  p.  693,  it  is  ob- 
served by  the  eminent  author:  "The  prop- 
erty of  railroad  and  canal  companies  con- 
stitutes a  legitimate  class  of  property  for 
the  purposes  of  taxation;  a  class  which,  in 
order  to  treat  it  fairly  in  the  matter  of 
taxation,  must  be  treated  separately.  In- 
deed, the  difficulties  of  assessing,  in  the 
same  way  that  property  in  general  is  as- 
sessed, lines  of  railroad  extending  through 
many  municipalities,  are  so  great  and  so 
obvious  that  in  many  states  it  is  not  at- 
tempted, and  a  franchise  tax  is  imposed  as 
a  substitute  for  all  other  taxation.  But  in 
other  states  a  railroad  is  listed,  assessed, 
and  valued  as  an  entirety,  and  the  value  is 
then  apportioned  for  taxation  among  the 
several  municipalities  by  some  standard 
prescribed  by  law,  which  generally  is  the 
length  of  line  within  the  municipalities  re- 
spectively. There  is  no  constitutional  ob- 
jection to  that  method  of  taxing  this 
species  of  property,  and  it  is  perhaps  more 
just  than  any  other." 

The  supreme  court  of  Colorado,  in  the 
case  of  Ames  v.  People,  26  Colo.  83,  56  Pac. 
656,  in  passing  upon  a  controversy  identi- 
cal in  principle  with  one  in  the  case  at  bar, 
upholds  the  validity  of  statutory  enact- 
ments providing  for  one  body  to  value  and 
assess  all  the  property  of  a  railway  com- 
pany as  a  unit,  and  to  distribute  the  value 
upon  a  mileage  basis.  The  constitutional 
provisions  as  to  uniformity  in  that  state, 
while  not  the  same,  are  substantially  so 
in  principle,  and  the  necessity  for  equality 
of  taxation  is  recognized  in  the  decision 
rendered.  In  the  opinion  it  is  said:  *'In 
the  method  of  laying  a  tax,  either  as  to  the 
assessment  or  the  apportionment,  the  gen- 
eral assembly  is  not  restricted  by  the  Con- 
stitution; and,  unless  the  legislation  is  pal- 
pably unjust,  oppressive,  or  inadequate, 
courts  will  not  substitute  their  judgment 
for  that  of  the  legislature.  Many  tribunals 
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of  final  resort,  including  the  Supreme  Court 
of  the  United  States  and  our  own  court,  as 
will  be  seen  from  the  cases  already  cited, 
have  held  that  the  method  of  ascertaining 
and  distributing  values  of  railroad  property 
like  that  prescribed  in  the  statute  under 
consideration,  if  not  the  only  rational  one, 
is  at  least  the  best  and  fairest  thus  far  in- 
vented." And  further  on  in  the  same  opin- 
ion the  court  treats  the  subject  in  the  fol- 
lowing manner:  "It  follows  that,  in  order 
to  secure  a  just  valuation  for  taxation  of 
this  class  of  property,  all  of  it  that  is  used 
for  the  convenient  and  proper  operation  of 
the  railway  may  be  assessed  as  a  unit,  and 
the  valuation  thus  ascertained  may  be  ap- 
portioned to  the  various  taxing  districts 
upon  a  mileage  basis.  Indeed,  construing, 
as  we  should,  §§3  and  10  together,  such  of 
the  property  of  a  railroad  company,  real 
and  personal,  as  is  used  for  the  convenient 
and  proper  operation  of  its  railway,  can 
properly  only  be  assessed  and  apportioned 
for  taxation  as  a  unit;  and  the  apportion- 
ment upon  a  mileage  basis,  as  this  act  pre- 
scribes, will  come  as  near  to  doing  exact 
justice  as  it  is  possible  to  do.  .  .  .  This 
method  of  apportionment,  in  our  judgment, 
gives  to  each  local  taxing  district  its  just 
proportion  of  tax;  that  is  to  say,  each  tax- 
ing district  gets  for  purposes  of  taxation 
the  just  valuation  of  the  property  physic- 
ally situate  within  its  territorial  limits,  for 
the  value  of  property  situate  therein  cannot 
be  made  to  depend  upon  its  so-called  nat- 
ural situs,  entirely  disassociated  from  the 
use  made  of  it.  But  that  value  in  great 
measure  depends  upon  its  connection  with 
every  other  part  of  the  corporation  prop- 
erty so  used,  and  situate  in  every  other  tax- 
ing district  in  which  any  part  of  its  rail- 
road lies,  considered  always  in  connection 
with  the  character  of  the  use  made  of  it. 
Thus  the  command  of  the  Constitution  is 
obeyed,  and  in  fact  to  each  taxing  district 
is  given  a  fair  valuation  of  the  railroad 
property  within  its  territorial  limits;  and 
that  is  all  the  section  requires."  Says  the 
supreme  court  of  Michigan:  "The  pro- 
priety of  treating  aggregations  of  property 
as  a  unit  is  as  natural  and  proper  for  the 
purposes  of  assessment  as  for  sale,  and  this 
is  especially  so,  where  the  various  articles 
are  so  essential  to  the  purpose  for  which 
they  are  combined  that  the  withdrawal  of 
one  or  any  class  would  destroy,  or  substan- 
tially impair,  the  use  of  all  for  the  purposes 
to  which  in  their  new  form  they  are 
adapted."  Detroit  Citizens*  Street  R.  Co.  v. 
Detroit,  125  Mich.  673,  84  Am.  St.  Rep.  589, 
85  N.  W.  96,  86  N.  W.  809.  In  People  ex 
rel,  Chicago  v.  State  Board,  205  111.  296,  08 
N.  E.  943,  it  is  said:  "The  right  of  way 
of  a  railroad  company  cannot  be  cut  up. 
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for  the  purposes  of  assessment,  into  parts, 
either  by  dividing  it  into  sections  by  the 
lines  of  the  different  taxing  bodies  which 
it  crosses,  or  by  severing  from  its  main 
track  the  portions  that  lie  outside  of  some 
arbitrary  line  drawn  through  the  center  of 
the  right  of  way.  A  railroad  is  a  imit,  and 
for  the  purposes  of  assessment  its  right  of 
way  must  be  treated  as  a  whole.  The 
switch  or  side  track  at  which  it  receives 
coal,  grain,  stock,  or  freight  in  a  country 
village  is  as  essential  to  the  successful  op- 
eration of  the  road  as  is  the  switch  or  side 
track  in  the  city  at  which  the  articles 
which  it  handles'  as  a  common  carrier  are 
discharged;  and  the  land  upon  which  its 
side  or  second  track  and  turnouts,  and  its 
station,  machine  shops,  roundhouses,  etc., 
stand,  is  as  necessary  to  the  successful  op- 
eration of  the  road  and  as  much  a  part  of 
its  right  of  way  as  the  land  upon  which  its 
main  track  is  laid;  and  the  value  of  each 
piece  of  its  right  of  way  must  be  deter- 
mined by  taking  into  consideration  the 
value  of  the  entire  right  of  way,  rather 
than  the  value  of  each  piece  for  commercial 
purposes  wholly  disconnected  from  the  use 
to  which  it  has  been  applied,  as  compared 
with  contiguous  property  used  for  purposes 
other  than  right  of  way."  Many  other  au- 
thorities could  be  cited,  but  the  foregoinjr 
give  a  very  accurate  idea  of  the  trend  of 
judicial  opinions  regarding  the  propriety 
and  legality  of  this  method  of  assessing  the 
property  of  railway  companies.  The  prin- 
ciples justifying  the  assessment  of  railroad 
properties  as  a  unit,  and  distributing  the 
value  on  a  mileage  basis  to  the  different  tax 
districts  through  which  the  railway  line  or 
track  extends,  seem  to  be  that  in  fact  and 
in  legal  contemplation  for  the  purpose  of 
assessment,  use,  and  sale  such  property  may 
rightfully  be  regarded  as  a  physical  whole 
or  one  entire  property  extending  over  tho 
whole  line  of  the  railway,  the  value  of 
which  depends  not  on  any  separate  or  frac- 
tional part,  but  upon  the  whole  of  the  prop- 
erty as  an  entirety. 

The  fundamental  idea  underlying  the  re- 
lators' contention  as  to  the  proper  method 
of  local  taxation  of  these  properties  is  that 
the  fractional  parts  of  the  different  rail- 
way companies  located  in  the  city  of  Omaha 
consisting  of  the  depot  grounds,  main  track, 
and  side  tracks,  and  the  structures  thereon, 
have  a  fixed  and  natural  situs,  and  that 
they  are  of  themselves  of  special  value 
greatly  in  excess  of  other  portions  of  equal 
length  of  the  lines  of  which  they  are  parts, 
and  that  such  values  are  separable  from  the 
remainder;  and  therefore,  to  meet  the  re- 
quirements of  the  Constitution  as  to  uni- 
formity, and  to  the  end  that  all  property 
shall  bear  its  just  proportion  of  the  burdens 
69  L.  R.  A. 


of  taxation  in  the  district  where  it  is  situ- 
ated, these  properties  should  be  localized 
in  the  taxing  district  in  which  they  are 
physically  situated,  and  assessed  upon  their 
separate  values  for  municipal  purposes.  Of 
course,  if  we  assume  that  such  properties 
have  a  legal  situs  and  an  ascertainable 
value  of  themselves  within  the  limits  of  the 
municipality,  separate  and  apart  from  the 
remainder  of  the  line,  and  are  possessed  of 
a  greatly  enhanced  value  over  other  por- 
tions of  the  main  track  of  equal  extent, 
the  contention  of  relators  is  conceded,  and 
there  is  left  no  room  for  discussion  or  argu- 
ment. 

The  principle  underlying  the  legislation 
complained  of  undoubtedly  is  that  every 
portion  of  the  property  of  a  railway  com- 
pany going  to  make  up  the  whole  is  inter- 
dependent, and  that  the  situs  must  be  de- 
termined with  respect  to  the  entire  property, 
and  not  any  fractional  portion  of  it.  The 
legislature  has  fixed,  or  undertaken  to  fix, 
the  legal  situs  of  a  railroad  where  the  or- 
ganic structure  is,  in  all  the  counties  and 
subordinate  districts  through  which  the 
road  is  constructed,  and  has  provided  for 
the  apportionment  of  a  share  of  the  total 
value  to  each  taxing  district  in  proportion 
to  the  length  of  the  main  track  in  such 
district,  upon  which  taxes  are  to  be  levied 
for  all  purposes.  It  is  the  fractional  pro- 
portion of  the  whole  distributed  to  any 
one  taxing  district  that  represents  the  tax- 
able property  of  such  railway  line  in  such 
district,  rather  than  the  physical  property 
found  therein.  This  method  does  not  ef- 
fectuate a  moving  about  of  property  hav- 
ing a  fixed  place  of  location, — a  change  of 
situs, — ^but  amounts  only  to  the  valuing  of 
the  whole  as  a  unit,  and  the  distribution 
'of  the  total  value  along  the  line  and 
throughout  the  extent  of  the  physical  prop- 
erty on  what  is  regarded  as  a  fair,  just, 
and  equitable  basis.  The  nature  and  char- 
acteristics of  the  property  are  such  as  to 
render  it  incapable  of  division  into  frag- 
mentary parts  and  the  valuing  of  each  of 
such  parts  for  assessment  purposes  as 
though  it  were  a  separate  and  distinct  item 
of  property  having  a  location  in  a  partic- 
ular taxing  jurisdiction.  These  properties 
have  no  market  value  when  considered  in 
fractional  parts.  Railroad  properties  are 
bought  and  sold  as  an  entirety.  The  real 
estate  on  which  the  right  of  way  is  located 
cannot  be  valued  in  a  commercial  sense  as 
so  many  acres,  or  as  lots  and  blocks,  since 
its  value  in  such  cases  is  determined  in  a 
large  measure  by  reason  of  the  use  to  which 
it  is  put,  and  the  improvements  thereon, 
and  then  only  in  connection  with  the  other 
property  of  which  it  forms  a  part.  The 
legislature  has  declared  that  the  property 


1004. 


State  ex  rel.  Mobton  v.  Back. 


459 


of  railroad  companies  required  to  be  valued 
and  assessed  by  the  State  Board  of  Equal- 
ization should,  for  the  purposes  of  levy- 
ing and  collecting  taxes,  be  regarded  as 
personal  property.  If  this  legislative  dec- 
laration is  to  be  given  force,  then  the  right 
to  enact  and  the  validity  of  the  enactment 
providing  for  a  distributive  valuation  on  a 
mileage  basis  would  necessarily  follow. 
There  will,  we  apprehend,  be  no  serious  con- 
tention agfiinst  the  power  of  the  legislature 
to,  by  rule  of  law,  fix  the  situs  of  all  such 
property  (if  it  may  be  regarded  as  person- 
alty) for  purposes  of  taxation.  In  Mis- 
souri, K.  d  T,  R,  Co.  V.  Labette  County,  9 
Kan.  App.  645,  59  Pac.  383,  the  Kansas 
court  of  appeals  says:  "Under  §  6873, 
Gen.  Stat.  1889,  ...  all  property  used 
or  held  by  a  railway  company  for  the  pur- 
pose of  operating  its  railroad,  including  its 
roadbed,  right  of  way,  etc,  is  to  be  ap- 
praised and  assessed  as  personal  property. 
The  statute  declaring  such  property  person- 
al property  for  the  purposes  of  assessing  a 
tax  against  it,  it  follows  that  such  tax 
must  be  collected  as  a  tax  upon  personal 
property.  .  .  .  The  legislature  had  the 
power  to  enact  the  statute  declaring  the 
right  of  way,  roadbed,  and  other  property 
held  or  used  in  the  operation  of  the  rail- 
road to  be  personal  property  for  the  pur- 
poses of  taxation."  In  Amea  v.  People,  26 
Colo.  83,  56  Pac.  656,  the  court  says: 
"The  whole  argument,  however,  is  based  up- 
on the  proposition  that  the  property  is  as- 
sessed not  where  it  is  physically  situated, 
but  all  along  the  main  track,  each  munic- 
ipal corporation  being  given  for  taxation 
a  value  dependent,  not  upon  the  actual 
value  of  the  property  therein  physically  lo- 
cated, but  only  such  value  of  the  entire 
property  of  the  corporation  as  the  length 
of  the  main  track  in  the  municipality  bears 
to  the  total  length  of  the  line.  This  meth- 
od of  distribution  is  said  to  be  contrary  to 
the  rule  that  property  must  be  taxed  at 
its  actual  situs.  But  it  is  settled  by  a 
long  line  of  decisions  that  this  rule  is  mere- 
ly the  law  of  the  state  that  recognizes  it; 
hence,  being  a  matter  of  legislation,  it  is 
entirely  competent  for  the  legislature,  un- 
less restrained  by  the  Constitution,  to  fix, 
for  the  purposes  of  taxation,  the  situs  of 
both  real  and  personal  property."  The  Ar- 
kansas supreme  court,  regarding  a  similar 
question,  states  the  principle  as  follows: 
"The  nature  of  the  property  justifies  classi- 
fication and  separation  from  the  body  of 
the  real  estate  upon  the  grounds  that  justi- 
fy the  separate  classification  of  realty  and 
personalty.  The  requirement  of  an  annual 
assessment  of  railways  afi'ords,  therefore, 
no  greater  cause  for  complaint  than  does 
the  like  requirement  for  personal  property, 
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and  the  complaint  of  discrimination  is 
groundless."  8t,  Loiiia,  I.  M.  d  8.  B.  Co. 
V.  Worthen,  52  Ark.  529,  7  L.  R.  A.  374, 
13  S.  W.  254.  The  Supreme  Court  of  the 
United  States,  in  Columhua  Southern  R. 
Co.  V.  WHght,  151  U.  S.  470,  38  L.  ed. 
238,  14  Sup.  Ct.  Rep.  396,  has  said:  "The 
roadway  itself  of  a  railroad  depends  for  its 
value  upon  the  traffic  of  the  company,  and 
not  merely  upon  the  narrow  strip  of  land 
appropriated  for  the  use  of  the  road  and 
the  bars  and  cross-ties  thereon.  The  value 
of  the  roadway  at  any  given  time  is  not 
the  original  cost,  nor,  a  fortiori,  its  ulti- 
mate cost  after  years  of  expenditure  "in  re- 
pairs and  improvements.  On  the  other 
hand,  its  value  cannot  be  determined  by  as- 
certaining the  value  of  the  land  included  in 
the  roadway  assessed  at  the  market  price 
of  adjacent  lands  and  adding  the  value  of 
the  cross-ties,  rails,  and  spikes.  The  value 
of  land  depends  largely  upon  the  use  to 
which  it  can  be  put  and  the  character  of 
the  improvements  upon  it.  The  assessable 
value,  for  taxation,  of  a  railroad  track,  can 
only  be  determined  by  looking  at  the  ele- 
ments on  which  the  financial  condition  of 
the  company  depends,  its  traffic,  as  evi- 
denced by  the  rolling  stock  and  gross  earn- 
ings, in  connection  with  its  capital  stock. 
No  local  estimate  of  the  fraction  in  one 
county  of  a  railroad  track  running  through 
several  counties  can  be  based  upon  suffi- 
cient data  to  make  it  at  all  reliable,  unless, 
indeed,  the  local  assessors  are  furnished 
with  the  means  of  estimating  the  whole 
road."  Again,  it  is  said  by  the  supreme 
court  of  Wisconsin  in  State  ex  rel.  Milwau- 
kee Steet  R.  Co.  v.  Anderson,  90  Wis.  550, 
63  N.  W.  746:  "The  utter  impracticabil- 
ity,  not  to  say  impossibility,  of  treating  it 
as  real  estate  for  the  purposes  of  taxation, 
is  illustrated  not  only  from  the  results  that 
might  follow  tax  sales,  but  in  attempting 
to  assess  it  as  such  under  the  provision  that 
*all  real  property  not  expressly  exempt  from 
taxation  shall  be  entered  upon  the  assess- 
ment roll  in  the  assessment  district  where 
it  lies,*  .  .  .  and  is  well  illustrated  by 
the  present  case,  where  the  property  claimed 
to  be  real  estate  has  a  physical  location 
in  twenty-one  assessment  districts.  How 
could  it  be  entered  on  the  rolls  by  lots  and 
blocks,  or  by  reference  to  plat  or  deed,  or 
how,  otherwise,  under  §§1045  and  1046 
[Rev.  Stat.  1878]?  It  is  part  on  and 
part  in  the  soil  and  part  in  the  air.  How 
are  the  twenty-one  assessors  to  assess  and 
value  the  tracks,  ties,  poles,  trolley  wires, 
etc.,  with  certainty,  and  in  an  intelligible 
manner,  in  so  many  parcels?  And  are  the 
twenty-one  assessments  to  be  followed  by 
as  many  separate  taxes  and  tax  sales  in 
case  of  nonpayment?    It  seems  to  us  entire- 
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\y  clear  that  this  property  cannot  be  re- 
garded as  real  estate  for  the  purposes  of 
taxation,  and  that  it  is  not  the  4and'  and 
'real  property*  described  in  these  sections 
for  assessment  and  taxation;  and,  as  al- 
ready stated,  it  seems  perfectly  plain  from 
the  statute  .  .  .  that  this  property  Is 
required  by  law  to  be  assessed  and  taxed. 
.  .  .  In  view  of  the  use  made  of  the 
specific  lots  upon  which  the  power  houses 
are  situated,  and  upon  a  fair  construction 
of  the  statute,  and  with  a  view  to  carry  out 
its  evident  meaning,  we  hold  that  such  real 
estate,  thus  devoted  to  such  uses,  is  not  the 
real  property  required  by  §  1030  [Rev.  Stat. 
1878]  to  be  'entered  upon  the  assessment 
roll  in  the  assessment  district  where  it 
lies;'  it  having  acquired  a  peculiar  char- 
acter in  the  law  by  reason  of  having  become 
a  part  of  the  entirety  of  a  property,  sub- 
ject only  to  assessment  and  taxation  as  an 
entirety  in  the  assessment  district  where 
the  corporation  owning  it  has  its  principal 
office  and  place  of  business."  We  are  satis- 
fied upon  principle  and  authorities  cited 
that  the  legislature  has  not  exceeded  its 
powers  in  providing,  as  it  has  done,  for  the 
assessment  of  the  property  of  a  railway 
company  as  a  unit,  and  the  distribution  of 
the  value  thus  ascertained  over  the  entire 
line  of  the  railway  assessed,  and  to  the  dif- 
ferent tax  districts  and  municipalities  in- 
to which  the  roadbed  or  right  of  way  ex- 
tends on  a  mileage  basis;   that  when  the 


values  are  thus  ascertained  and  appor- 
tioned, and  the  distributive  share  assigned 
to  any  one  district  or  municipality,  such 
proportionate  share  legally  represents  the 
value  of  the  fractional  part  of  the  entire 
property  situated  in  such  district  or  munic- 
ipality for  the  purposes  of  municipal  tax- 
ation, and  that  the  fundamental  law  as  to 
uniformity  is  not  violated  by  such  a  scheme 
of  assessment  and  distribution  of  values  of 
the  entire  property. 

It  is  also  contended  that  the  sections  of 
the  statute  providing  for  an  assessment  of 
railway  property  by  the  State  Board  of 
Equalization  is  void  because  of  the  alleged 
deprivation  of  property  by  taxation  without 
due  process  of  law,  in  that  no  sufficient  no- 
tice is  given  of  the  meeting  of  the  State 
Board  of  Equalization  when  assessing  such 
property.  This  question  has  been  under 
consideration  for  some  time,  and  is  dis- 
posed of  in  an  opinion  in  the  case  of  Chi- 
oago,  B.  d  Q.  R,  Co.  v.  Riohardson  County 
(Neb.)  100  N.  W.  050.  On  the  authority 
of  that  decision  these  sections  in  respect  of 
the  objection  urged  against  them,  of  which 
we  have  just  made  mention,  must  be  held 
valid.  The  constitutionality  of  these  sec- 
tions is  also  upheld  in  that  opinion  as  to 
other  objections  herein  discussed. 

The  application  for  a  peremptory  torit  of 
mandamus  should  he  denied,  which  is  ac- 
cordingly done. 
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*lY1t«it     Harface     rvateru     by     natural 
dralnaare  collect  in  a  natural  baain  or 

depression  upon  the  premises  of  a  dominant 
tenement,  and  escape  therefrom  only  by  per- 
colation or  evaporation,  forming  thereby  a 
lake  or  pond,  permanent  in  Its  character,  the 
waters  so  collected  and  coming  to  rest  lose  the 
character  of  surface  water,  and  may  not  by 
artificial  means,  other  than  that  Incident  to 
the  cultivation  of  the  soil,  be  drained  to  the 
damage  o£  a  servient  tenement,  without  lia- 
bility in  damages  for  such  act. 

(September  2,  1904.) 
•Headnote  by  Gillette,  J. 


NoTU. — As  to  what  are  surface  waters,  see 
also  In  this  series  Cairo,  V.  &  C.  R.  Co.  v.  Bre- 
▼oort,  25  li.  It.  A.  527  and  note;  Fordham  v. 
Northern  P.  R.  Co.  QH  L.  R.  A.  556,  and  Uhl 
T.  Ohio  River  R.  Co.  68  L.  R.  A.  188. 
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ERROR  to  the  District  CJourt  for  Blaine 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  unlawful  casting  of 
surface  water  upon  plaintiff's  property. 
Affirmed. 

Statement  by  Gillette^  J. : 

This  action  was  originally  commenced  in 
the  probate  court  of  Blaine  county,  and, 
after  trial  and  judgment  therein,  appealed  to 
the  district  court.  It  appears  from  the 
pleadings  in  the  case  that  at  the  time  of 
commencing  the  action  the  plaintiff  was  the 
lessee  of  the  northwest  quarter  of  the  north- 
west quarter  of  section  17,  township  16, 
range  11,  Blaine  county,  Okl.  T.,  and  at  the 
time  of  the  injury  complained  of  had  grow- 
ing thereon  a  crop  of  corn.  The  defendant, 
Alice  Davis,  was  the  owner  of  the  southwest 
quarter  of  section  8,  township  16,  range  11, 
upon  which  there  was  a  depression  which  at 
various  times  in  the  year  contained  more  or 
less  water  as  the  result  of  drainage  of  aur- 


1904. 


Datib  v.  Fbt. 


4«1 


rounding  lands,  making  a  lake  or  pond  of 
some  10  or  15  acres,  which  was  retained 
there  by  the  natural  conformation  of  the 
land  until  absorbed  or  evaporated;  that  the 
defendant  caused  a  ditch  to  be  excavated  of 
such  depth  and  extent  as  to  drain  said  de- 
pression and  cause  the  water  accumulating 
there  to  immediately  flow  oif  through  such 
drain,  which  it  did  at  the  time  complained 
of,  and  over  and  onto  the  premises  of  plain- 
tiff, destroying  his  crop  there  growing,  and 
for  which  he  asked  judgment  in  damages. 
The  case  was  tried  to  the  court  without  a 
jury,  at  the  conclusion  of  which  trial  the  de- 
fendant requestod  special  findings  of  fact  by 
the  court,  whicli  were  accordingly  made  as 
follow^s: 

"In  the  District  Court  of  Blaine  County, 
Oklahoma  Territory,  November  Term,  1902. 
R.  D.  Fry,  Plaintiff,  v.  Alice  Davis,  Defend- 
ant.    Findings  of  the  Court. 

"Now  on  this  4th  day  of  December,  1902, 
the  court,  after  hearing  the  evidence,  argu- 
ment of  coimsel,  and  being  fully  advised  in 
the  premises,  and  after  a  personal  inspec- 
tion of  the  premises  by  the  judgie,  as  per  re- 
quest of  parties,  finds  the  following  facts: 

"(1)  That  the  plaintiff,  R.  D.  Fry,  as  the 
renter,  was  in  possession  of  the  northwest 
quarter  of  the  northwest  quarter  of  section 
17,  township  16,  range  11,  Blaine  county, 
Oklahoma  Territory,  and  in  the  lawful  and 
peaceable  possession  thereof. 

"(2)  That  in  the  spring  of  1901  plaintiff 
plowed,  prepared,  and  planted  said  land  to 
corn. 

"(3)  That  until  and  on  the  12th  day  of 
May,  1901,  said  crop  was  in  a  good  and  pros- 
perous condition. 

"(4)  That  plaintiff,  under  his  lease,  was 
to  pay  as  rent  for  said  land  one  third  of  said 
crop,  and  that  plaintiff  had  a  two-thirds  in- 
terest in  said  crop. 

"(5)  That  on  the  12th  day  of  May,  1901, 
prior  thereto,  and  ever  since,  the  defendant, 
Alice  Davis,  was  and  is  the  owner  of  the 
southwest  quarter  of  section  8,  township  10, 
range  11,  in  said  county. 

"  ( 6)  That  in  the  spring  of  1901,  and  while 
the  defendant  was  the  owner  and  in  posses- 
sion of  said  southwest  quarter  of  section  8, 
township  16,  range  11,  the  defendant  caused 
to  be  dug  a  ditch  from  a  large  pond  located 
on  her  land,  across  and  over  her  said  lands, 
and  into  the  public  highway  between  the 
land  of  defendant  and  the  land  of  plaintiff, 
upon  which  plaintiff's  crop  was  growing. 

"(7)  That  said  pond  on  defendant's  land 
had  and  has  no  natural  outlet,  and  at  vari- 
ous times  of  the  year  is  filled  with  water 
from  a  large  area  of  surrounding  country, 
leaving  a  large  body  of  water  in  said  lake, 
from  one  to  two  and  a  half  feet  deep,  and 
covering  about  fifteen  sicres. 
69  L.  R.  A. 


"(8)  That  said  ditch  was  cut  by  the  de- 
fendant for  the  purpose  of  draining  the  wa- 
ter from  said  pond. 

"(9)  That  the  defendant,  by  the  cutting 
of  said  ditch,  turned  all  the  water  in  said 
pond  into  and  through  said  ditch,  over  and 
across  the  highway,  and  upon  the  land  leased 
by  plaintiff,  and  upon  which  his  crop  of  com 
was  cultivated  and  growing,  caused  the  same 
to  be  inundated  and  covered  with  water  to 
the  depth  of  several  inches,  and  thereby  de- 
stroyed a  portion  of  plaintiff's  crop  of  corn, 
to  the  amount  of  about  fifteen  acres. 

"(10)  That  the  water  remained  on  said 
land,  and  continued  to  run  through  said 
ditch  from  said  pond,  until  stopped  by  the 
order  of  injunction  of  this  court. 

"(11)  That  said  ditch  is  about  fifty  rods 
long,  commencing  upon  defendant's  land 
from  said  pond,  over  and  across  defendant's 
line,  and  across  the  south  line  thereof,  and 
to  within  forty-eight  feet  of  plaintiff's  com 
ground. 

"  ( 12 )  That  said  ditch  was  cut  through  a 
hill  from  two  and  a  half  to  three  feet  higher 
than  the  bottom  of  said  pond. 

"  ( 13 )  That  said  ditch  was  not  cut  over  a 
natural  outlet  from  said  pond. 

"(14)  That  said  pond  is  filled  from  the 
drainage  of  the  surface  water  from  the  sur- 
rounding lands,  and  the  water  stands  and 
remains  until  the  same  evaporates  and  sinks 
away  in  the  ground. 

"(15)  That  there  was  no  considerable 
body  of  water  in  said  pond  when  said  de- 
fendant caused  the  ditch  to  be  dug. 

"(16)  That  said  ditch  did  not  fill  with 
water  until  May  12,  1901,  and  that  the  same 
filled  at  that  time  as  the  result  of  a  heavy 
rain  and  hail  storm. 

"  ( 17 )  There  were  no  ditches  or  other  arti- 
ficial means  used  to  control  or  collect  the 
water  that  was  gathered  in  the  pond  thereon 
by  defendant. 

"(18)  That  said  pond  was  not  fed  or  sup- 
plied by  any  spring,  streams,  swamps,  or 
lakes,  but  only  oy  rain,  hail,  and  snow  fall- 
ing on  the  surrounding  lands,  which  was 
conducted  into  the  said  pond  by  the  natural 
surface  of  the  country  surrounding  it. 

"(19)  The  grass  growing  in  said  pond  is 
what  is  commonly  known  as  *pond  grass,'  of 
no  value  for  pasturage,  and  the  land  covered 
thereby  is  what  is  commonly  known  as 
'gumbo'  or  'hardpan,'  and  of  no  value  for 
cultivation  of  crops  or  tillage. 

"(20)  The  said  ditcn  was  from  two  and  a 
half  to  three  feet  wide  at  the  top,  and  from 
eighteen  inches  to  two  feet  at  the  bottom, 
and  was  filled  with  water  flowing  from  said 
pond  from  the  evening  of  May  12th  until 
stopped  by  the  order  of  injunction  of  this 
court. 

"(21)  That  plaintiff,  while  said  ditch  was 
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being  constructed,  warneu  the  defendant  of 
the  danger  of  damage  to  him,  and  on  the 
17th  day  of  May,  1901,  secured  an  order  of 
injunction  from  this  court,  preventing  de< 
fendant  from  maintaining  said  ditch,  caus- 
ing the  same  to  be  closed. 

"(22)  That  said  ditch  has  not  been  open 
since. 

"(23)  That  the  hail  and  rains  of  May  17, 
1901,  and  subsequent  thereto,  fell  upon 
plaintiff's  com  crop  to  about  the  same  de- 
gree as  that  which  fell  upon  defendant's 
land,  and  that  said  rain  and  hail  was  damag- 
ing to  vegetation,  and  that  at  said  time 
plaintiff's  com,  being  very  yoimg,  and  where 
not  drowned  by  the  water  flowing  from  said 
ditch,  soon  recovered,  and  yielded  about  26 
bushels  of  corn  per  acre. 

"(24)  That  the  tract  of  land  upon  which 
plaintiff's  corn  was  growing  is  smooth, 
slightly  sloping  to  the  east,  and  not  subject 
to  overflow  from  natural  causes,  and  the 
crops  thereon  had  not  been  damaged  in  years 
previous  and  subsequent  to  that  of  1901,  ex- 
cept, possibly,  in  a  small  buffalo  wallow 
thereon. 

"(25)  That  water  that  collected  on  plain- 
tiff's com  had  only  partially  run  off  and 
sunk  down  by  Sunday,  May  19,  1901,  and 
after  the  ditch  was  dammed  on  May  17,  1901. 
"(26)  The  rains  of  Sunday  evening  and 
Monday,  May  19  and  20,  1901,  by  reason  of 
the  water  then  standing  in  plaintiff's  com 
land,  again  caused  plaintiff's  corn  to  be  cov- 
ered and  flooded  with  water. 

"(27)  The  damage  to  plaintiff's  corn  was 
caused  by  the  flow  of  water  from  said  ditch, 
and  as  a  result  thereof,  and  not  from  any 
other  water  thereon  from  other  directions, 
as  a  natural  result  of  downfall  of  rain  and 
hail,  had  not  said  ditch  been  constructed. 

"(28)  Plaintiff  had  a  two- thirds  interest 
in  said  com  crop,  as  tenant. 

"(29)  That  the  land  upon  which  plain- 
tiff's crop  was  growing  is  now  occupied  by 
Sisto  Seschetti,  who  now  has  a  crop  of  wheat 
growing  thereon. 

"  ( 30 )  There  was  evidence  of  the  value  of 
plaintiff's  corn  crop  during  the  month  of 
May,  1901,  adduced  to  show  the  value  at 
that  time  by  comparison  with  the  remainder 
of  the  crop  produced. 

"(31)  This  action  was  originally  brought 
against  Frank  Krahn,  Will  Davis,  and  Alice 
Davis  as  defendants.  Frank  Krahn  and 
Will  Davis  were  wholly  discharged  by  this 
court  at  the  April  term,  1902. 

"(32)  The  plaintiff  could  have  replanted 
his  corn  after  May  25,  1901,  but  it  would  not 
have  been  ordinarily  prudent,  or  with  the 
expectation  of  realizing  for  his  efforts. 

"(33)  The  court  finds  that  the  plaintiff, 
by  reason  of  the  construction  of  said  ditch 
by  defendant  and  the  drainage  of  water  from 
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said  pond,  has  sustained  damage  in  the  sum 
of  $100. 

"Conclusion:  The  court  therefore  con- 
cludes that  the  issues  are  with  the  plaintiff 
herein  against  the  defendant  herein,  Alice 
Davis,  and  that  plaintiff  is  entitled  to  judg- 
ment against  the  defendant,  Alice  Davis,  for 
the  sum  of  $100  as  damages  sustained,  and 
costs  of  suit." 

Upon  the  facts  so  found  the  court  ren- 
dered judgment  in  favor  of  plaintiff  in  the 
sum  of  $100  for  damages  sustained,  and 
costs.  Defendant  brings  the  cause  to  this 
court,  alleging  error  of  law. 

M €881-8,  Payne  A  Bennett,  for  plaintiff 
in  error: 

The  injury  complained  of  does  not*  consti- 
tute a  legal  injury  under  the  law^. 

Gray  v.  McWilliam8,  98  Cal.  157,  21  L.  R. 
A.  593,  35  Am.  St.  Rep.  163,  32  Pac.  976; 
Oghurn  v.  Connor,  46  Cal.  546,  13  Am.  Rep. 
213,  22  Pac.  216;  McDaniel  v.  OummingSy 
83  Cal.  515,  8  L.  R.  A.  575,  23  Pac.  795; 
Lamb  v.  Reclamation  Dist,  No,  108,  73  Cal. 
125,  2  Am.  St.  Rep.  775,  14  Pac.  625;  Peck 
V.  Ooodberlett,  109  N.  Y.  180,  16  N.  E.  350; 
West  Cumberland  Iron  A  Steel  Co.  v.  Ken- 
yon,  L.  R.  6  Ch.  Div.  773;  Sheehan  v.  Flynn, 
59  Minn.  436,  26  L.  R.  A.  632,  61  N.  W.  462; 
Gilfillan  v.  Schmidt,  64  Minn.  29,  31  L.  R. 
A.  547,  58  Am.  St.  Rep.  615,  66  N.  W.  126; 
Burnett  v.  Great  Northern  R,  Co.  76  Minn. 
461,  79  N.  W.  523;  Jungblum  v.  Minneapolis, 
N.  U,  d  8,  W.  R.  Co,  70  Minn.  153,  72  N.  W. 
971 ;  Connell  v.  Stark,  108  Wis.  92,  83  N.  W. 
1092;  Brown  v.  Winona  d  fif.  W.  R.  Co.  53 
Minn.  259,  39  Am.  St.  Rep.  603,  55  N.  W. 
123;  Gannon  v.  Hargadon,  10  Allen,  109,  87 
Am.  Dec.  625;  Chadeayne  v.  Robinson,  55 
Conn.  350,  3  Am.  St.  Rep.  55,  11  Atl.  593; 
Cairo  d  V.  R.  Co,  v.  Stevens,  73  Ind.  281,  38 
Am.  Rep.  139;  Morrison  v.  Bucksport  d  B, 
R,  Co,  67  Me.  355;  Morrissey  v.  Chicago,  B. 
d  Q,  R.  Co,  38  Neb.  406,  66  N.  W.  946,  67 
N.  W.  522;  Bowlsby  v.  Spcm;  31  N.  J.  L. 
351,. 86  Am.  Dec.  216;  Benson  ▼.  Chicago  d 
A.  R,  Co.  78  Mo.  504;  Angell,  Watercourses, 
§§  94-135;  Taylor  v.  Fickas,  64  Ind.  173, 
31  Am.  Rep.  114. 

'  Surface  water  has  been  called  a  common 
enemy,  which  each  owner  may  get  rid  of  a« 
best  he  may. 

O'Brien  v.  St,  Paul,  25  Minn.  335,  33  Am. 
Rep.  470;  Brovm  v.  Winona  d  S.  W.  R.  Co. 
53  Minn.  259,  39  Am.  St.  Rep.  603,  56  N.  W. 
123;  Gannon  v.  EargaOon,  10  Allen,  106,  87 
Am.  Dec.  625;  Morrison  v.  Bucksport  d  B, 
R.  Co.  67  Me.  355. 

The  owner  of  land  may  improve  it  either 
by  erection  of  buildings  or  other  structures 
thereon,  so  as  to  cause  surface  water  accu- 
mulating  there  by  rains  and  snows  falling  <m 
the  surface  to  stand  in  unusual  quantities 
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on  other  a4jaoent  lands,  or  to  paas  onto  or 
oyer  the  same  in  greater  quantities  or  in 
other  directions  than  they  were  aocustonied 
to  flow,  or  may  elevate  or  depress  his  land, 
thus  changing  the  flow  of  the  surface  water. 

Taylor  v.  Fickas,  64  Ind.  173,  31  Am.  Rep. 
114;  Weis  v.  Madison,  75  Ind.  241,  39  Am. 
Hep.  135;  Templeton  y.  Vo^^loe,  72  Ind.  134, 
37  Am.  Rep.  150;  Cairo  d  Y.  R.  Co.  ▼.  Bte- 
vena,  73  Ind.  278,  38  Am.  Rep.  130;  Evans- 
viUe  y.  Decker,  84  Ind.  325,  43  Am.  Rep.  86; 
Chambers  v.  Kyle,  87  Ind.  83;  Crawfords- 
ville  y.  Bond,  96  Ind.  236;  Rice  v.  Eva/ns- 
fnlle,  108  Ind.  7,  58  Am.  Rep.  22,  9  N.  £. 
139. 

Plaintiff  in  error  had  a  right  to  drain  her 
land  as  she  did«  and  the  defendant  in  error 
has  received  no  legal  injury. 

Morrissey  y.  Chicago,  B.  d  Q,  R.  Co.  38 
IJeb.  406,  56  N.  W.  946,  57  N.  W.  522. 

There  was  no  evidence  before  the  court  up- 
on which  the  court  could  predicate  or  assess 
damages  in  any  sum  against  the  plaintiff  in 
error. 

Burnett  v.  Great  Northern  R.  Co,  76  Minn. 
461,  79  N.  W.  524  ;Byme  v.  Minneapolis  d  8t. 
L,  R,  Co.  38  Minn.  212,  8  Am.  St.  Rep.  668, 
36  N.  W.  339;  Ward  v.  Chicago,  M.  d  8t.  P. 
R.  Co.  61  iviinn.  449,  63  N.  W.  1104;  Chicago, 
B,  d  Q.  R.  Co.  V.  Emmert,  53  Neb.  237,  68 
Am.  St.  Rep.  602,  73  N.  W.  542;  Drake  v. 
Chicago,  R.  L  d  P.  R.  Co.  63  Iowa,  302,  50 
Am.  Rep.  746,  19  N.  W.  219;  Lommeland  v. 
St.  Paul.  M.  d  M.  R.  Co.  35  Minn.  412,  29  N. 
W.  119;  Oulf,  C.  d  8.  F.  R.  Co.  v.  Hedrick 
(Tex.)  7  S.  W.  353;  Gulf,  C.  d  8.  F.  R.  Co. 
▼.  Pool.  70  Tex.  713,  8  S.  W.  535;  8aUne  d 
E.  T.  R.  Co.  V.  8mith,  73  Tex.  1,  11  S.  W. 
123;  International  d  G.  N.  R.  Co.  v.  Pape,  73 
Tex.  501,  11  S.  W.  526;  Green  v.  Taylor,  B, 
d  H.  R.  Co.  79  Tex.  604,  15  S.  W.  685. 

Messrs.  Hotohkiss  A  Emery,  for  defend- 
ant in  error : 

Plaintiff  in  error  cannot  lawfully  dig  a 
ditch  and  nm  the  water  from  a  natural  res- 
ervoir onto  the  lands  of  the  defendant  in  er- 
ror to  his  injury. 

Davis  V.  Londgreen,  8  Neb.  43;  Butler  v. 
Peck,  16  Ohio  St.  334,  88  Am.  Dec.  462;  Ver- 
num  V.  Wheeler,  35  Hun,  53 ;  24  Am.  &  Eng. 
Enc.  Law,  p.  904;  Anderson  v.  Henderson, 
124  111.  164,  16  N.  E.  232;  Pettigrew  v. 
Evansville,  25  Wis.  223,  3  Am.  Rep.  50; 
Ludeling  v.  8tuhhs,  34  La.  Ann.  935;  Bel- 
lows v.  Hackett,  15  Barb.  96;  8chaefer  v. 
Marthaler,  34  Minn.  487,  57  Am.  Rep.  73,  26 
N.  W.  726. 

Wlien  surface  waters  reach  and  become  a 
part  of  a  permanent  body  of  water  contained 
in  a  natural  basin  forming  a  lake  or  pond, 
but  having  no  outlet,  they  lose  their  charac- 
ter as  surface  waters  and  are  governed  by 
the  same  rules  as  are  watercourses. 

24  Am.  &  Kng.  Enc.  Law,  p.  904 ;  Schaefer 
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y.  Marthaler,  34  Minn.  487,  57  Am.  Rep.  73, 
26  N.  W.  726;  Alcorn  v.  Sadler,  66  Miss.  221, 
5  So.  694;  Earl  y.  De  Hart,  12  N.  J.  Eq.  280, 
72  Am.  Dec  395;  Jones  v.  Hannovan,  55  Mo. 
462;  Swett  v.  Cutts,  50  N.  H.  439,  9  Am. 
Rep.  276;  Gihhs  v.  Williams,  25  Kan.  214, 
37  Am.  Rep.  241;  Palmer  v.  Waddell,  22 
Kan.  362;  Wait^  Act.  &  Def.  p.  711;  Drew  v. 
Bioks  (Cal.)  35  Pae.  563;  Gushing  v.  Pires, 
124  Cal.  663,  57  Pac  573;  Union  P.  R.  Co. 
V.  Dyohe,  31  Kan.  120,  1  Pac,  243;  Cooley, 
Torts,  p.  688;  Livingston  v.  McDonald,  21 
Iowa,  160,  89  Am.  Dec.  563;  Smith  v.  Chi- 
cago, C.  d  D.  R.  Co.  38  Iowa,  618;  ShotweU 
V.  Dodge,  8  Wash.  337,  36  Pac.  254;  Econo- 
my Light  d  P.  Co.  v.  Cutting,  49  111.  App. 
422. 

Oillette»  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  to  this  court  upon  a  ques- 
tion of  law  applicable  to  the  facts  found 
and  determined  by  the  court  below. 

It  is  contended  by  the  plaintiff  in  error 
that  the  injury  complained  of  does  not  con- 
stitute a  legal  injury  under  the  law.  The 
statutes  of  this  territory  contain  no  provi- 
sion which  assists  in  the  analysis  of  the  prop- 
osition here  submitted.  Wilson's  Rev.  & 
Anno.  Stat.  1903,  §§  4062-4062,  defining 
easements  and  servitudes^  their  creation  and 
abolishment)  contain  no  provisions  which 
throw  any  light  up<Hi  the  subject  here  under 
investigation.  The  whole  subject-matter  is 
therefore  left  to  be  determined  by  the  rules 
of  the  common  law. 

While  the  defendant  in  error  is  shown  to 
have  no  estate  in  the  land  upon  which  his 
crop  was  growing,  other  than  that  of  a  les- 
see, he,  nevertheless,  to  the  extent  of  his 
lease,  had  the  right  to  the  use  and  occupa- 
tion thereof,  with  no  greater  servitude  from 
the  dominant  or  upper  landowner  than  tho 
owner  of  the  fee  would  be  compelled  to  rec- 
ognize; and  we  think  it  will  be  conceded 
that,  if  the  lessee  should  suffer  damage  by 
the  act  of  the  lessor  in  granting  to  the  domi- 
nant tenement  a  right  of  servitude  with  ref- 
erence to  surface  water  which  did  not  exist 
at  the  time  of  the  creation  of  the  lease,  the 
lessor  would  be  liable  to  the  lessee  for  the 
damages  sustained  by  reason  of  the  creation 
of  such  servitude;  and  we  think,  therefore, 
that  he  may  have  such  right  of  action, 
against  one  who  creates  such  servitude 
wrongfully,  for  any  damages  he  has  sustained 
in  the  enjoyment  of  his  leasehold  estate. 
Counsel  for  both  plaintiff  and  defendant  in 
error  have  been  commendably  diligent  in 
briefing  the  authorities  governing  injuries  by 
flowing  water.  Many  cases  have  been  cited, 
however,  which  have  little,  if  any,  applica-t 
tion  to  the  issues  framed  in  this  case.  The 
plaintiff  in  error  is  the  owner  of  the  domi- 
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nant  tenement^  upon  which  is  a  natural  de- 
pression which  reoeiyes  and  holds  during  a 
rainy  season  surface  water  which  collects 
there  from  the  natural  drainage  of  quite  a 
large  scope  of  adjacent  territory,  and  from 
which  there  is  no  natural  outlet,  and  heyond 
which  there  is  no  ravine  or  surface  indica- 
tion of  a  natural  water  course,  when  such  de- 
pression is  full  to  overflowing.  The  depression 
contains  15  to  20  acres  of  ground  flooded  in 
times  of  heavy  rainfall.  The  plaintiff  in  er- 
ror caused  a  ditch  to  be  dug  so  as  to  drain 
this  depression  and  discharge  the  water 
therefrom  over  and  onto  defendant's  crop  on 
the  adjoining  premises,  destroying  the  same. 
The  right  of  such  drainage  by  the  plaintiff 
in  error  is  the  point  in  issue. 

The  cases  are  numerous  which  hold  that 
the  dominant  or  upper  owner  of  land  has  a 
natural  easement  or  servitude  upon  the  low- 
er or  servient  one,  to  discharge  all  waters 
flowing  or  accumulating  on  his  land,  which 
is  higher,  upon  or  over  the  land  of  the  servi- 
ent owner  as  in  a  state  of  nature,  and  such 
natural  flow  or  passage  water  cannot  be  in- 
terrupted or  prevented  by  the  servient  own- 
er to  the  detriment  or  injury  of  the  domi- 
nant owner.  In  each  case,  however,  where 
such  proposition  is  laid  down,  the  case  it- 
self presents  peculiar  features  easily  distin- 
guished from  this  case.  We  will  notice  some 
of  them. 

The  case  of  McDaniel  v.  Cuhiminga,  83 
Cal.  615,  8  L.  R.  A.  575,  23  Pac.  795,  was  an 
action  concerning  land  in  the  Sacramento 
River  Valley.  The  land  next  to  the  river  is 
highest,  and  when,  in  a  rainy  season,  that 
river  overflows,  the  valley  beyond  is  inundat- 
ed, to  prevent  which  a  landowner  proceeded 
to  erect  an  embankment-  to  prevent  such 
overflow,  which  caused  such  overflow  water 
to  set  back  upon  the  plaintiff's  lands,  causing 
it  to  cover  a  larger  area  thereof  for  a  longer 
period  than  it  otherwise  would.  The  court, 
in  determining  that  case,  held  that  the  land- 
owner had  a  right  to  protect  himself  against 
water  overflowing  from  the  river,  following 
the  English  case  of  King  v.  Sewer  Comrs.  8 
Barn.  &  C.  355,  with  respect  to  waters  of 
the  sea,  viz.,  that  they  are  a  "common  en- 
emy" against  which  every  man  has  a  right 
to  defend  himself,  regardless  of  the  fact 
that  the  barriers  he  erects  may  cause  the 
flood  to  rise  higher  or  flow  with  greater  force 
upon  his  neighbor.  The  court,  in  the  course 
of  its  opinion,  says:  "If  the  owner  of  the 
land  next  to  the  river  will  not,  either  by  him- 
self or  in  combination  with  those  behind 
him,  erect  a  levee  on  the  bank,  he  ought  not 
to  be  allowed  to  prevent  them  from  protect- 
ing themselves  merely  because  by  so  doing 
they  prevent  his  higher  land  from  being 
drained  of  the  flood  waters  as  rapidly  as  it 
otherwise  would  be." 
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The  court  in  that  case  distinguish  sueb 
conditions  from  iniuidations  by  rainfall,, 
which  in  Oghum  v.  Connor^  46  Cal.  346,  13 
Am.  Rep.  213,  was  defined  as  follows: 
"When  two  parcels  of  land  belonging  to  dif- 
ferent owners  are  adjacent  to  each  other, 
and  one  is  lower  than  the  other,  and  the  sur- 
face water  from  the  higher  tract  has  been 
accustomed  by  natural  flow  to  pass  oflf  ov€r 
the  lower  tract,  the  owner  of  the  lower  tract 
cannot  obstruct  this  flow.  The  owner  Of  the 
upper  tract  has  an  easement  to  have  the  wa- 
ter flow  over  the  land  below,  and  the  land 
below  is  charged  with  a  corresponding  serv- 
itude." And  this,  the  court  says,  is  intend- 
ed as  a  statement  of  the  common-law  rule,, 
but  it  is  probably  a  better  statement  of  the 
civil  law. 

Neither  the  cases  of  Oghum  v.  Connor,  46 
Gal.  346,  13  Am.  Rep.  213,  nor  McDaniel  v. 
Cumminga,  83  Cal.  515,  8  L.  R.  A.  575,  23 
Pac.  795,  relied  upon  by  the  plaintiff  in  er- 
ror, are  authorities  in  point  in  this  case.  In 
Oghum  V.  Connor  the  language  of  the  court, 
in  stating  the  rule,  bases  it  upon  surface 
water  from  the  higher  tract,  which  has  been 
accustomed  by  a  natural  flow  to  pass  off 
over  the  lower  tract.  The  words  "natural 
flow,"  here  used,  clearly  distinguish  that 
case  from  the  one  under  consideration.  And 
the  facts  in  McDaniel  v.  Cummings  are 
clearly  distinguishable  from  the  case  under 
consideration,  because  in  this  we  have  only 
to  consider  surface  water  descending  from 
the  clouds.  These  questions  were  again 
broiight  before  the  supreme  court  of  Califor- 
nia in  Gray  v.  McWilliams,  98  Cal.  157,  21 
L.  R.  A.  593,  35  Am.  St.  Rep.  163,  32  Pac. 
976.  in  which  the  rule  in  each  of  the  cases 
ol  Oghurn  v.  Connor  and  McDaniel  v.  Cum- 
mings is  by  that  court  reaffirmed.  In  the 
opinion  of  the  court,  however,  speaking  by 
Searls,  J.,  they  say:  "In  the  case  of  sur- 
face waters  having  no  defined  channel  of  es- 
cape, and  the  owner  of  the  land  upon  which 
they  are  found  being  impotent  to  rid  himself 
of  their  presence,  the  law  wisely  provides 
that  the  laws  of  nature  shall  be  left  untram- 
meled  in  their  disposition."  The  last  state- 
ment of  the  California  court  brings  us  veiy 
close  to  the  case  under  consideration,  for 
here  we  have  a  case  in  which  the  accumulat- 
ing surface  water  has  no  defined  channel  of 
escape,  and,  if  one  is  made,  it  must  be  in 
addition  to  what  nature  has  provided. 

Counsel  for  plaintiff  in  error  has  called 
this  court's  special  attention  to  the  case  of 
^heehan  v.  Flpnn,  59  Minn.  436,  26  L.  R.  A. 
632,  61  N,  W.  462,  as  being  a  case  closely  in 
|X)int,  and  say  that  the  court  held  in  that 
case  that  the  drainage  of  surface  water  to 
and  upon  the  premises  of  another  does  not 
constitute  a  tort  or  an  actionable  wrong. 
We  are  unable  to  get  such  meaning  from  the 
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language  used  in  that  case.  The  facts  were 
that  the  dominant  owner  had  a  depression  in 
his  land  which  filled  with  surface  water,  and 
in  1871,  some  20  years  before  the  case  was 
tried,  he  dug  a  ditch  06  rods  long  upon  his 
own  land,  to  the  head  of  a  ravine,  which  con- 
veyed the  water  across  an  adjoining  40-acre 
tract,  and  thence  across  the  land  of  defend- 
ant into  a  lake.  This  ditch  was  permitted 
to  fill  up  in  the  course  of  four  or  five  years. 
The  overseers  of  highways  caused  condemna- 
tion proceedings  to  be  instituted  in  1893  for 
the  purpose  of  opening  this  ditch,  which  re- 
sulted in  an  order  directing  the  same  to  be 
opened,  which  act  was  enjoined.  A  trial  fol- 
lowed, in  whicii  tne  court  found  that  the 
opening  of  the  ditch  would  raise  the  waters 
of  the  lake  in  the  spring  of  tne  year  higher 
than  it  otherwise  would  be,  to  the  extent  of 
submerging  ll^  or  2  acres  of  land,  to  his 
damage  in  the  sum  of  about  $50.  Judgment 
was  entered  for  this  sum,  which  judgment 
was  reversed  upon  appeal.  The  court  in  its 
opinion  modified  and  criticised  several  prior 
decisions  of  that  court,  and  finally  conclud- 
ed: "We  hold  that  one  has  a  right  to  drain 
his  land  for  any  legitimate  use,  whether  for 
a  railroad  track,  a  wheat  field,  or  a  pasture, 
and  whether  tne  improvement  is  directly  and 
wholly  for  the  purpose  of  drainage,  or  wheth- 
er it  is  for  some  other  purpose  and  such 
drainage  is  a  mere  incidental  result.  But, 
if  he  collect  and  convey  the  surface  water  ofl* 
his  own  land,  he  shall  do  what  is  reasonable, 
under  all  the  circumstances,  to  turn  it  into 
some  natural  drain,  or  into  some  course  in 
which  it  will  do  the  least  injury  to  his  neigh- 
bor; and,  if  he  would  prevent  it  from  com- 
ing upon  his  land,  he  must  not  do  so  by  ob- 
structing some  natural  drain,  and  thereby 
hold  back  the  water  and  fiood  the  land  of 
his  neighbor,  at  least  if  such  natural  drain 
is  an  important  one.  Applying  these  princi- 
ples to  the  present  case,  we  are  of  the  opin- 
ion that  these  limitations  on  the  common- 
law  right  of  the  owner  to  improve  his  land 
so  as  to  rid  it  of  surface  water  do  not  pro- 
hibit this  defendant  from  draining  this  de- 
pression in  the  manner  proposed.  As  before 
stated,  it  fairly  appears  that  this  is  the  only 
...  natural  drain  reasonably  accessible, 
and  the  consequent  injury  to  others  is  not  so 
great,  as  compared  to  the  benefit  to  be  de- 
rived from  the  improvement  as  to  make 
it  unreasonable  on  that  account.  The 
judgment  appealed  from  is  reversed,  and 
judgment  ordered  for  defendant."  This 
ia  the  strongest  case  presented  by  the 
plaintiff  in  error  in  support  of  his  con- 
tention, and  is  distinguishable  from  the  case 
under  consideration  in  this:  That  there 
the  water  was  discharged  through  a  ravine 
into  the  lake  below,  while  here  the  water  by 
means  of  the  ditch  was  discharged  upon  and 
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permitted  to  spread  out  over  the  land  of  de- 
fendant in  error.  In  10  Am.  &  Eng.  Enc 
Law,  2d  ed.  p.  236,  the  author  says:  "The 
upper  proprietor  cannot  collect  the  waters 
from  his  estate  and  discharge  them  by  arti- 
ficial channels  in  a  new  direction,  or  in  in- 
creased volume,  upon  the  lands  of  the  lower 
proprietor  to  his  injury." 

In  the  case  of  Butler  v.  Peck,  16  Ohio  St. 
336,  88  Am.  Dec.  4.^2,  we  have  a  case  closely 
analogous  to  the  one  under  consideration. 
In  that  case  the  defendant.  Peck,  is  shown 
to  have  been  the  owner  of  a  tract  of  land 
having  thereon  a  low,  wet,  and  swampy 
marsh  or  basin  covering  some  five  or  six 
acres  of  land,  upon  which  at  certain  seasons 
water  stood  to  a  great  depth,  and  at  other 
times  to  a  depth  of  from  one  to  six  inches, 
until  it  passed  off  through  a  natural  outlet, 
or  by  evaporation,  or  passed  off  by  percola- 
tion through  the  soil.  The  natural  outlet 
would  not  take  all  the  water  off.  From  one 
to  six  inches  would  remain  and  pass  off  by 
evaporation  and  percolation.  The  defendant 
dug  a  ditch  within  25  roas  of  defendant's 
north  line,  where  it  terminated,  where  the 
water  was  discharged  upon  the  surface  of 
defendant's  land,  and  from  thence  onto  the 
land  of  an  adjoining  owner,  and  thence  to 
the  land  of  the  plaintiff.  In  the  trial  of  the 
case  the  court  instructed  the  jury  as  fol- 
lows: "If  you  find  that,  after  natural  out- 
lets had  ceased  to  carry  off  the  water,  there 
still  remained  a  basin  covering  several 
acres,  on  which  water  stood  to  the  depth  of 
one,  two,  or  three  inches  or  more,  which 
would  not  have  passed  upon  the  land  of  the 
plaintiff  but  for  this  improved  channel,  the 
plaintiff  is  entitled  to  recover."  This  charge 
of  the  trial  court  was  excepted  to,  and  the 
question  brought  to  the  supreme  court  of 
that  state,  and,  in  passing  upon  the  question 
thus  presented,  the  court  said:  "The  sole 
question  maae  by  that  part  of  the  charge  to 
the  jury  which  is  complained  of  is  this: 
Whether  an  owner  of  land  having  upon  it  a 
marshy  sink  or  basin  of  water,  which  basin, 
as  to  a  considerable  portion  of  the  water 
which  collects  within  it,  has  no  natural  out- 
let, may  lawfully  throw  such  water  by  arti- 
ficial drains  upon  the  lands  of  an  adjacent 
proprietor  ?  We  are  clear  that  no  such  right 
exists.  It  would  sanction  the  creation  by 
artificial  means  of  a  servitude  which  nature 
has  denied.  The  natural  easement  arises 
out  of  the  relative  altitudes  of  adjacent  sur- 
faces as  nature  made  them,  and  these  alti- 
,  tudes  may  not  be  artificially  changed  to  the 
damage  of  an  adjacent  proprietor.  And  it 
makes  no  difference  that,  in  the  hypothetical 
case  on  which  the  charge  of  the  court  below 
complained  of  is  based,  in  times  of  high 
water  a  portion  of  the  waters  of  the  basin 
would  overflow  .  .  .  along  a  natural 
30 
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swale  to  and  upon  the  lands  of  the  plaintiff 
below;  for  as  to  those  waters  which  natural- 
ly could  not  surmount  nor  penetrate  the  rim 
of  the  basin,  but  were  compelled  to  pass  off 
by  evaporation  or  remain  where  they  were, 
the  case  is  the  same  as  if  the  basin  had  no 
outlet." 

In  Livingston  v.  McDonald,  21  Iowa,  160, 
89  Am.  Dec.  ^64  (second  syllabus),  the  court 
says:  "Where  the  owner  of  higher  lands 
constructed  a  ditch  to  drain  the  surface 
water  therefrom,  which  increased  the  flow  of 
water  upon  a  lower  proprietor,  or  which 
threw  the  water  upon  his  land  in  a  manner 
different  from  that  in  which  it  would  have 
naturally  flowed,  to  the  latter's  injury,  the 
former  is  liable  for  the  injury  thus  oc- 
casioned, even  though  the  ditch  was  con- 
structed by  him  in  the  course  of  the  ordi- 
nary use  and  improvement  of  his  farm." 
And  again:  "Injuries  by  flowing  surface 
water,  done  to  a  neighbor  as  the  result  of 
ordinary  farming  operations,  such  as  plow 
furrows,  are  not  actionable;  but  where 
ditches  which  caused  an  increased  flow  of 
water  on  the  lands  of  an  adjoining  owner 
were  dug  to  reclaim  or  improve  the  land,  the 
higher  owner  is  liable."  In  the  course  of 
the  opinion  in  this  case,  the  court  cites  ap- 
provingly the  language  of  Lewis,  Ch.  J.,  in 
Wheatley  v.  Baugh,  25  Pa.  628,  64  Am.  Dec. 
721:  "Accordingly,  the  law  has  never  gone 
so  far  as  to  recognize  in  one  man  a  right  to 
convert  another's  farm  to  his  own  use  for 
the  purposes  of  a  filter." 

In  the  course  of  his  opinion  in  Livingaton 
V.  McDonald,  Mr.  Justice  Dillon,  in  com- 
menting upon  the  trial  in  the  court  below, 
said:  "The  court,  in  substance,  laid  down 
the  law  to  the  jury  to  be  that,  if  the  ditch  in 
question  increased  the  quantity  of  water 
upon  the  plaintiff's  land  to  his  injury,  or, 
without  increasing  the  quantity,  threw  it 
upon  the  plaintiff's  lands  in  a  different  man- 
ner from  what  the  same  would  naturally 
have  flowed  upon  it,  to  his  injury,  the  de- 
fendant was  liable  for  the  damage  thus  oc- 
casioned, even  though  the  ditch  was  con- 
structed by  the  defendant  in  the  course  of 
the  ordinary  use  and  improvement  of  his 
farm.  .  .  .  We  recognize  the  fact  (to 
use  Lord  Tentcrden's  expression)   that  sur- 


face water  or  slough  water  is  a  common 
enemy  which  each  landowner  may  reasonably 
get  rid  of  in  th»  best  manner  possible,  but  in 
relieving  himself  he  must  respect  the  rights 
of  his  neighbor,  and  cannot  be  justified  by 
an  act  having  the  direct  tendency  and  effect 
to  make  that  enemy  less  dangerous  to  him- 
self and  more  dangerous  to  his  neighbor." 

This  language  of  the  court  in  that  case  is 
directly  applicable  to  the  case  under  con- 
sideration, and  would  seem  to  lay  down  a 
reasonable  and  correct  ruie  governing  causes 
arising  under  circumstances  of  like  import. 
In  this  case  it  is  sho>vn  that  the  surface 
water  collecting  in  large  quantities  in  the 
depression  or  basin  upon  plaintiff  in  error's 
land  had  no  natural  outlet,  and  seldom,  if 
ever,  overflowed  the  banks  or  rim  of  the  de- 
pression, and  disappeared  only  by  evapora- 
tion and  percolation.  If  its  presence  there 
was  a  detriment  to  that  tract  of  land,  such 
detriment  could  not,  by  the  act  of  the  plain- 
tiff in  error,  be  inflicted  upon  the  servient 
tenement.  Tne  land  of  plaintiff  in  error 
might  rightfully  be  cultivated  to  the  very 
brink  of  the  depression,  in  iact  to  the  water's 
edge,  and  whatever  of  drainage  was  inci- 
dent to  a  proper  cultivation  of  the  land,  the 
servient  tenement  was  bound  to  receive;  but 
a  matter  of  drainage  of  the  depression  in 
question,  constructed  for  the  purpose  of 
drainage  and  consequent  increased  valuation, 
followed  by  a  corresponding  detriment  to  an 
adjoining  owner,,  is  in  violation  of  the  gen- 
eral rule  as  now  established  by  American  au- 
thorities, and  we  hold  that  where  surface 
waters  reach  and  become  a  settled  body  of 
water,  retained  in  a  natural  body  or  re- 
ceptacle, forming  a  lake  or  pond  which  is 
emptied  only  by  evaporation  or  percolation, 
they  lose  their  character  as  surface  waters, 
and  may  not  be  drained  by  artificial  means, 
to  the  damage  of  a  lower  or  servient  tene- 
ment, without  the  person  so  artificially 
draining  becoming  liable  for  damages  thus 
inflicted. 

It  follows  that  the  judgment  of  the  Dis- 
trict Court  must  he  affirmed,  with  costs. 

All  the  Justices  concur  except  Bean- 
ohamp,  J.,  who  presided  in  the  court  bo- 
low,  not  sitting. 


OREGON  SUPREME  COURT. 


STATE  of  Oregon,  Reapt., 

V. 

Frank  GUGLIELMO,  Aj>pt, 

( Or ) 

Indictment  by  a  arrand  Jnry  fa  not 


neceM«ary  to  due  process  of  law,  no  na  to 
preclude  the  institution  of  a  criminal  pros- 
ecution by  Information. 
2.  Under  a  constttntional  provlalon  for 
tbe  constitution  of  a  arrand  Jnry, 
which   empowers   the   legislature   to   modify 


Note. — As  to  sufnclency  of  prosecution  upon  i  13  L,  R.  A.  748 ;  State  v.  Tucker,  51  L.  R.  A. 
Information,   instead  of  upon   Indictment  of  a  '  246 :  and  State  v.  Kyle,  56  L.  R.  A.  115. 
grand  jury,  see  also.  In  this  series,  Re  Wright,  ' 
69  L.  R.  A. 


1906. 
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or  abolish  It,  provision  may  be  made  for  the 
iDstltiitlon  of  criminal  proceedloRS  by  In- 
formation without  the  entire  abolition  of  the 
grand  Jury. 

3.  The  olllclal  oath  of  the  officer  1111ns 
an  Information  chararlns  one  ivlth 
crime  la  •nfllclent  to  comply  with  a  con- 
stitutional provision  that  no  warrant  shall 
issue  but  upon  probable  cause  supported  by 
oath,  without  the  necessity  of  verifying  each 
particular  information  filed. 

4.  The  renrnlarltr  of  the  appointment 
of  the  deputy  district  attorney  who 
signed  an  information  cannot  be  challenged 
by  merely  alleging  that  the  Information  was 
not  found,  indorsed,  or  presented  as  required 
by  law. 

5.  Proof  of  the  appointment  of  a  dep- 
uty district  attorney  who  signed  an  in- 
formation is  not  necessary  to  render  it  valid, 
since  the  court  Is  presumed  to  be  cognizant 
of  such  appoli^tment  and  of  the  powers  of 
the  appointee. 

6.  In  the  absence  of  evidence  to  the 
contrary^  a  deputy  district  attorney 
who  slfirns  the  name  of  the  district 
attorney  to  the  Information  will  be 
presumed  to  have  possessed  plenary 
power  in  the  premises,  and  to  have  been 
authorized  to  examine  witnesses  to  enable 
him  intelligently  to  charge  persons  with  the 
commission  of  crimes,  to  prepare  informa- 
tions, sign  the  name  of  the  district  attorney 
thereto,  and  file  them  in  court. 

T.  A  district  attorney  who  Insists  that 
one  accnsed  of  crime  shall  plead  to 
the  information  thereby  ratifies  the  subscrip- 
tion of  his  name  to  the  information  by  his 
deputy. 

On  Rehearing. 

8.  IjcaTe  of  court  Is  not  necessary  to  the 
filing  of  an  information  by  the  district  at- 
torney charging  the  commission  of  crime. 

O.  The  fact  that  the  record  show^s  that 
a  -vvarrant  w^as  ordered  to  be  Issued 
upon  an  Information  Hied  by  the  dep- 
uty district  attorney  in  the  absence  of 
his  chief  does  not  show  that  it  was  in  fact 
issued  without  the  support  of  the  oath  re- 
quired by  the  Constitution,  where  it  further 
appears  that  the  district  attorney  was  pres- 
ent in  court  when  accused  first  appeared,  and 
ratified  the  information,  so  that  his  oath  of 
olDce  supported  the  warrant  if  it  was  not 
actually  issued  until  after  he  had  appeared 
and  assumed   control   of   the   proceedings. 

(February  20,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  convicting  him  of  murder.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dan  B.  Mnrphy,  John  F.  Iio- 
SAB*  and  Balpb  E.  Moody,  for  appellant: 

The  motion  to  quash  the  information 
should  have  been  granted  and  sustained,  and 
the  court  erred  in  overruling  the  same. 

Or.  Const,  art.  7,  §  18,  art.  1,  |  9,  Bill 
of  Rights;  U.  S.  Const.  14th  Amend.  §  1; 
Re  Lowrie,  8  Colo.  508,  54  Am.  St.  Rep.  558, 
9  Pac.  489;  Zahriskie  v.  Hackensack  d  N. 
69  L.  R.  A. 


y.  R,  Co.  18  N.  J.  Eq.  178,  90  Am.  Dec. 
617;  Lustig  v.  People,  18  Colo.  217,  32  Pac. 
275;  United  States  v.  Tureaud,  20  Fed. 
621;  United  States  v.  Mamcell,  3  Dill.  275, 
Fed.  Cas.  No.  15,750;  United  States  v. 
Smith,  40  Fed.  755;  Myers  v.  People,  67 
111.  503;  State  v.  Montgomery,  8  Kan.  351; 
State  V.  Nulf,  15  Kan.  404;  State  v.  Glear 
son,  32  Kan.  245,  4  Pac.  363;  State  v.  J.  H., 

1  Tyler   (Vt.)   448;  Walker  v.  Cruikskank, 

2  Hill,  296;  Conner  v.  Com.  3  Binn.  42. 
One  cannot  be  prosecuted  for  a  crime  un- 

til  he  has  been  subjected  to  a  preliminary 
examination  by  a  justice  or  other  lawful 
officer,  or  has  had  an  opportimity  to  be  so 
examined. 

O'Bara  v.  People,  41  Mich.  623,  3  N.  W. 
\Ql;Burtado  v.  California,  110  U.  S.  516, 
28  L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292; 
State  V.  Cain,  8  N.  C.  (1  Hawks)  352; 
Stewart  v.  State,  24  Ind.  142;  State  v. 
Leicham,  41  Wis.  565. 

The  district  attorney  is  the  officer  to 
prosecute,  and,  so  far  as  official  acts  in 
prosecutions  are  required  by  law  to  be  done 
in  a  particular  way,  he  is  the  only  one  au- 
thorized to  discharge  such  duty. 

Byrd  v.  State,  1  How.  (Miss.)  247;  Durr 
v.  State,  53  Miss.  425;  Welch  v.  State,  68 
Miss.  341,  8  So.  673;  Wilson  v.  State,  70 
Miss.  595,  35  Am.  St.  Rep.  664,  13  So.  225; 
Carlisle  v.  State,  73  Miss.  387,  19  So.  207. 

The  indictment  (information)  must  be 
signed  by  the  district  attorney. 

Bellinger  &  C.  Codes  &  Statutes,  |  1304. 

The  duties  of  the  district  attorney  are 
quasi  judicial,  and  cannot  be  delegated. 

State  ex  rel.  Blanchard  v.  Smith,  1  Or. 
250. 

On  petition  for  rehearing. 

The  attorney  general,  under  the  common 
law,  did  not  possess  the  power  or  authority 
to  file  a  criminal  information  ew  officio,  or 
otherwise,  in  a  case  of  felony.  His  right 
was  confined  to  mere  misdemeanors  only. 

Chase's  Bl.  Com.  p.  1010;  4  Comyns's 
Dig.  409;  King  v.  Berchet,  1  Shower,  107; 
King  v.  Melting,  5  Mod.  549;  13  Encyclo- 
paedia  Britannica,  p.  73;  4  Inst.  172-174; 
Rem  V.  Lewis,  1  Strange,  70;  Rex  v.  Sparl- 
ing, 1  Strange,  498,  Loflft,  253;  Atty.  Qen.  v. 
Sheffield  Gas  Consumers'  Co.  3  De  G.  M.  & 
G.  304;  Atty.  Qen.  v.  Cambridge  Consumers' 
Qas  Co.  L.  R.  4  Ch.  71. 

If  the  power  of  the  district  attorney  to 
file  informations  ex  officio  is  based  upon  the 
power  of  the  attorney  general  to  do  so, 
and  it  is  ascertained  that  the  attorney  gen- 
eral had  no  power  to  file  such  information 
in  the  class  of  cases  to  which  this  informa- 
tion belongs,  then  the  district  attorney  does 
not  possess  the  power. 

State  V.  Dover,  9  N.  H.  468;  Com.  v.  Wat- 
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erhorough,  5  Mass.  259;  State  v.  Kittery. 
5  Me.  254 ;  State  ex  rel,  Oiles  v.  Bardie,  23 
N.  C.  (1  Ired.  L.)  42;  Com.  v.  Crotty,  10 
Allen,  403,  87  Am.  Dec  609;  Opinion  of 
Justices,  25  N.  H.  541 ;  State  v.  Ransherger, 
106  Mo.  135,  17  S.  W.  290;  State  v.  Fletch- 
all,  31  Mo.  App.  296;  Territory  v.  Gutinola, 
4  N.  M.  306,  14  Pac.  809. 

Comparison  between  the  attorney  general 
of  England  and  the  district  or  prosecuting 
attorney  is  not  proper.  The  only  officer 
that  can  be  correctly  compared  with  the 
attorney  general  of  England  is  the  attorney 
general  of  the  state. 

The  district  or  prosecuting  attorney  is 
an  officer  authorized  by  law  to  appear  for 
and  represent  a  circuit,  district,  county,  or 
municipality,  in  actions  and  proceedings  be- 
fore courts  and  judicial  officers. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  271. 

The  powers  and  duties  of  the  prosecuting 
attorneys  cannot  be  implied,  or  loosely  in- 
ferred from  general  principles. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  275; 
Atty.  Oen.  v.  Devonshire,  L.  R.  14  Q.  B. 
Div.  105. 

Upon  the  adoption  of  a  constitution  no 
official  function  can  be  exercised  otherwise 
than  is  provided  by  such  constitution. 

8  Cyc.  Law  &  Proc.  p.  763;  Boyd  v.  Unit- 
ed States,  116  U.  S.  616,  20  L.  ed.  746,  6 
Sup.  Ct.  Eep.  524. 

Messrs.  John  Manniiis  and  A.  M. 
Crawford,  Attorney  General,  for  respond- 
ent: 

It  is  not  essential  to  the  validity  of  a 
criminal  information  that  it  should  be  ver- 
ified by  affidavit. 

State  V.  Pohl,  170  Mo.  422,  70  S.  W.  605; 
State  V.  Kyle,  166  Mo.  287,  56  L.  R.  A.  115, 
65  S.  W.  763;  State  v.  Wilkson,  36  Mo.  App. 
373;  State  v.  Buck,  43  Mo.  App.  443;  State 
y.  Parker,  39  Mo.  App.  116;  State  v.  Bans- 
herger,  106  Mo.  136,  17  S.  W.  290;  Long  v. 
People,  135  111.  435,  10  L.  R.  A.  48,  25  N.  E. 
851 ;  Ohermark  v.  People,  24  111.  App.  259 ; 
Gallagher  v.  People,  120  111.  179,  11 
N.  E.  335;  Ratcliff  v.  People,  22  Colo. 
75,  43  Pac.  553;  State  v.  Fletchall,  31  Mo. 
App.  296;  Re  Boulter,  6  Wyo.  329,  40  Pac. 
520;  State  v.  McCarver,  47  Mo.  App.  650; 
State  V.  Nulf,  15  Kan.  404;  State  v.  White, 
55  Mo.  App.  356;  Washburn  v..  People,  10 
Mich.  372;  Noble  v.  People,  23  Colo.  9,  45 
Pac.  376;  12  Cyc.  Law  &  Proc.  p.  326; 
4  Bl.  Com.  308  et  seq.;  1  Bishop,  Crim.  Proc. 
4th  ed.   §   144:   Chitty,  Crim.  Law,  845. 

The  name  of  the  district  attorney  was 
signed  to  the  information  by  H.  B.  Adams, 
the  chief  deputy  of  the  district  attoney. 
This  is  sufficient. 

Sess.  Laws  1903,  p.  32,  special  session; 
State  V.  Belding,  43  Or.  101,  71  Pac.  330; 
61»  L.  R.  A. 


Hammond  v.  State,  3  Wash.  171,  28  Pac. 
334;  Stout  v.  State,  93  Ind.  150;  People  v. 
Darr,  61  Cal.  554;  United  States  v.  Nagle, 
17  Blatchf.  258,  Fed.  Cas.  No.  15,852;  Peo 
pie  V.  Etting,  99  Cal.  577,  34  Pac.  237;  Peo- 
ple V.  Turner,  85  Cal.  432,  24  Pac  857; 
State  V.  Faulkner,  32  La.  Ann.  725; 
State  V.  Biggins,  16  Mo.  App.  559;  State  v. 
Bayes,  16  Mo.  App.  560;  Barberry  v.  State, 
1  Tex.  App.  664;  People  v.  Oriner,  124  Cal. 
19,  56  Pac.  625;  Broum^s  Appeal,  69  Mo. 
App.  159;  State  v.  Bynes,  39  Mo.  App.  569; 
Hamilton  v.  State,  103  Ind.  96,  53  Am.  Rep. 
491,  2  N.  E.  299;  Taylor  v.  State,  113  Ind. 
472,  16  N.  E.  183;  Benson  v.  State,  68  Ala. 
545;  Triplett  v.  (Hll,  7  J.  J.  Marsh.  438;  3 
Kent,  Com.  438;  22  Am.  &  Eng.  Enc.  Law, 
p.  782,  note;  Mechem,  Pub.  Off.  §  570. 

The  statute  has  authorized  the  district  at- 
torney to  file  an  information  charging  the 
commission  of  a  crime,  without  the  exami- 
nation of  the  charge  by  a  committing  magis- 
trate; and  no  such  examination  is  neces- 
sary. 

State  v.  Belding,  43  Or.  95,  71  Pac.  330; 
State  v.  Tucker,  36  Or.  302,  51  L.  R.  A. 
246,  61  Pac.  894;  State  v.  Krohne,  4  Wyo. 
347,  34  Pac.  3. 

The  act  providing  for  the  prosecution 
of  crimes  on  information,  as  concurrent  with 
indictment  by  a  grand  jury,  is  not  repug- 
nant to  art.  7,  §  18,  of  the  state  Constitu- 
tion. It  is  a  modification  of  grand  juries 
within  the  meaning  of  the  Constitution. 

State  V.  Tucker,  36  Or.  291,  51  L.  R.  A. 
246,  61  Pac.  894;  State  v.  Lawrence,  12  Or. 
297,  7  Pac.  IIQ;  Re  Dolph,  17  Colo.  35,  28 
Pac.  470.  5^ 

Moore,  J.,  delivered  the  opinion  of  the 
court; 

The  defendant,  Frank  Guglielmo,  was  in- 
formed against,  tried,  and  convicted  of  the 
crime  of  murder  in  the  first  degree,  alleged 
to  have  been  committed  in  Multnomah  coun- 
ty June  14,  1904,  by  killing  one  Freda  Gua- 
rascia,  and  from  the  judgment  which  fol- 
lowed he  appeals. 

It  is  insisted  by  his  counsel  that  the 
court  erred  in  denying  their  motion  to  set 
aside  the  information  on  the  ground  that 
it  violated  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States,  and  was  also 
repugnant  to  §  18  of  article  7  of  that  of 
this  state.  It  is  argued  that  these  sections 
of  organic  law  guarantee  to  every  suspected 
person  the  right  to  be  charged  by  indictment 
found  and  returned  by  a  grand  jury,  be- 
fore he  can  be  required  to  plead;  that, 
though  our  state  Constitution  authorizes 
the  legislature  to  "modify  or  abolish"  grand 
juries,  it  must  do  so  either  by  increasing  or 
diminishing  the  number  of  "the  most  com- 
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petent  of  the  prominent  citizens  of  the  coun- 
ty" of  which  that  body  is  ooniposed  {State 
V.  Laiorciice,  12  Or.  297,  7  Pac.  116;  Zahris- 
kie  V.  Hackensack  d  N.  Y,  R.  Co.  18  N.  J. 
Eq.  178,  90  Am.  Dec.  617),  or  by  totally 
abrogating  the  system ;  that  the  act  of  Feb- 
ruary 17,  1899  (Bellinger  &  C.  Codes  &  Stat- 
utes, §§  1258-1264),  empowering  the  trial 
court  to  convene  a  grand  jury,  demonstrates 
that  such  inquisitorial  body  has  not  been 
abolished,  nor  has  it  been  modified,  for  the 
authority  attempted  to  be  conferred  by  that 
act  upon  the  district  attorney  to  charge 
the  commission  of  crimes  by  information 
only  is  the  substitution  of  a  single  person, 
not  chosen  in  the  manner  prescribed  by  the 
fundamental  law  of  this  state  for  the  selec- 
tion of  grand  jurors.  This  question  was 
duly  considered  in  the  case  of  State  v. 
Tucker,  36  Or.  291,  51  L.  R.  A.  246,  61  Pac. 
894,  and  decided  adversely  to  the  defendant's 
contention;  and,  believing  that  the  conclu- 
sion there  reached  is  supported  by  reason 
and  authority,  we  adhere  to  and  reaffirm 
the  legal  principles  thus  announced.  Hur- 
iado  V.  California,  110  U.  S.  516,  28  L.  ed. 
232,  4  Sup.  a.  Rep.  Ill,  292;  Bolln  v.  Ne 
hraaka,  176  U.  S.  83,  44  L.  ed.  382,  20  Sup. 
Ot.  Rep.  287.  Iij  Re  Boulter,  5  Wyo.  329, 
40  Pac.  520,  Mr.  Chief  Justice  Groesbeck, 
in  a  very  able  opinion,  answers  the  questions 
presented  by  defendant's  counsel  on  this 
branch  of  the  case,  and  shows  that  the  doc- 
trine contended  for  herein  is  without  merit. 
The  defendant,  never  having  had  or  waived 
a  preliminary  examination,  was  charged 
with  the  commission  of  the  alleged  crime  by 
an  information  not  sworn  to  by  any  person, 
upon  filing  which  the  court  ordered  a  bench 
warrant  to  be  issued  for  his  arrest,  though 
he  was  then  in  custody;  having  been  ap- 
prehended for  the  crime  with  the  commis- 
sion of  which  he  was  charged.  It  is  main- 
tained by  his  counsel  that  this  warrant  was 
issued  without  probable  cause,  because  it 
was  not  supported  by  oath  or  affirmation,  and 
that  an  error  was  committed  in  overruling 
the  motion  to  set  aside  the  information,  based 
on  the  ground  that  it  violated  §  9  of  article 
1  of  the  Constitution  of  this  state,  prohibit- 
ing the  issuing  of  warrants  for  the  arrest 
of  any  person,  except  upon  probable  cause, 
supported  by  oath  or  affirmation.  At  com- 
mon law  the  commission  of  crimes  was 
charged  either  by  indictment  or  information, 
depending  in  most  instances  upon  the  grade 
of  the  offense.  An  indictment  was  an  ac- 
cusation at  the  suit  of  the  sovereign  based 
on  the  oath  of  twelve  men  of  the  county 
wherein  the  offense  was  committed.  2 
Hawk.  P.  C.  287.  The  form  usually  pre- 
scribed for  the  commencement  of  an  indict- 
ment was,  after  stating  the  venue,  as  fol- 
60  L.  R.  A. 


lows:  'The  jurors  for  our  la^  the  Queen 
upon  their  oath  present,"  etc.  1  Archbold, 
Crim.  Pr.  &  PI.  •76.  Sir  Matthew  Hale,  in 
speaking  of  the  caption  of  a  Written  accu- 
sation, and  of  the  necessity  of  stating  there- 
in the  oath  of  the  jurors,  says:  "It  must 
return  that  the  indictment  was  made  per 
aacramentum."  2  Hale,  P.  C.  167.  The  form 
of  indictment  prescribed  by  the  legislative 
assembly  of  this  state  omits  a  recital  of  the 
oath  of  the  grand  jurors.  Bellinger  &  C. 
Codes  &  Statutes,  §  1304.  Before  the  grand 
jury  can  enter  upon  the  discharge  of  their 
duties,  however,  an  oath  is  required  to  be 
administered  to  them,  the  form  of  which  is 
also  ordained.  Id.  §  1271.  It  has  been  re- 
peatedly held  in  this  state  that  the  form 
of  indictment  given  in  the  statute  was  suffi- 
cient. State  V.  Dodson,  4  Or.  64;  State  v. 
Spencer,  6  Or.  152;  State  v.  Brotim,  7  Or. 
186;  State  v.  Lee  Yan  Yan,  10  Or.  365; 
State  V.  Ah  Lee,  18  Or.  540,  23  Pac.  424. 
In  civil  actions  it  is  unnecessary  to  allege  a 
fact  which  the  law  will  presume.  Bliss, 
Code  PI.  3d  ed.  §  175.  It  will  be  presumed 
that  oflBcial  duty  has  been  regularly  per- 
formed (Bellinger  &  C.  Codes  &  Statutes,  § 
788,  subd.  15);  and  hence,  arguendo,  it 
would  seem  that  an  indictment  complying 
with  the  form  recommended  by  the  legisla- 
tive assembly,  though  omitting  a  recital 
therein  of  the  oath  of  the  grand  jurors,  was 
sufficient. 

At  common  law  an  information  was  a  sur- 
mise or  suggestion  upon  record,  made  on 
behalf  of  the  sovereign  to  a  court  of  crimi- 
nal jurisdiction,  charging  a  person  with 
the  commission  of  a  misdemeanor.  Wilkea 
V.  King,  4  Bro.  P.  C.  360;  United  States 
V.  Tureaud,  20  Fed.  621.  "Informa- 
tions," says  a  text  writer,  referring  to 
such  accusations  made  under  the  ancient 
rule,  "are  of  two  kinds:  First,  such  as  are 
merely  at  the  suit  of  the  King;  secondly, 
such  as  are  partly  at  the  suit  of  the  King, 
and  partly  at  the  suit  of  the  party."  2 
Hawk.  P.  C.  356.  Blackstone,  speaking  of 
criminal  informations,  in  distinguishing  the 
two  kinds,  exhibited  in  the  name  of  the 
King,  says:  "First,  those  which  are  truly 
and  properly  his  own  suits,  and  filed  ex 
officio  by  his  own  immediate  officer,  the  at- 
torney general;  secondly,  those  in  which, 
though  the  King  is  the  nominal  prosecutor, 
yet  it  is  at  the  relation  of  some  private 
person  or  common  informer;  and  they  are 
filed  by  the  King's  coroner  and  attorney  in 
the  court  of  King's  bench,  usually  called 
the  master  of  the  Crown  office,  who  is  for 
this  purpose  the  standing  officer  of  the  pub- 
lic. The  objects  of  the  King's  own  pros- 
ecutions, filed  ex  officio  by  his  own  attor- 
ney  general,    are   properly   such   enormous 
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misdemeanori  as  peculiarly  tend  to  disturb 
or  endanger  his  government,  or  to  molest  or 
affront  bim  Jn  the  regular  discharge  of  his 
royal  functions.  For  offenses  so  high  and 
dangerous,  in  the  punishment  or  preven- 
tion of  which  a  moment's  delay  would  be 
fatal,  the  law  has  given  to  the  Crown  the 
power  of  an  immediate  prosecution,  without 
waiting  for  any  previous  application  to  any 
other  tribunal,  which  power,  thus  neces- 
sary, not  only  to  the  ease  and  safety,  but 
even  to  the  very  existence,  of  the  executive 
magistrate,  was  originally  reserved  in  the 
great  plan  o|  the  English  Constitution 
wherein  provision  is  wisely  made  for  tho 
due  preservation  of  all  its  parts.  The  ob- 
jects of  the  other  species  of  informations 
filed  by  the  master  of  the  Crown  office  upon 
the  complaint  or  relation  of  a  private  sub- 
ject are  any  gross  and  notorious  misdemean- 
ors, riots,  batteries,  libels,  and  other  im- 
moralities of  an  atrocious  kind,  not  pecu- 
liarly tending  to  disturb  the  government 
(for  those  are  left  to  the  care  of  the  at- 
torney general),  but  which,  on  account  of 
their  magnitude  or  pernicious  example,  de- 
serve the  most  public  animadversion."  4 
Bl.  Com.  •308.  In  the  reign  of  Henry  VII. 
the  remedy  by  information,  exhibited  on 
leave  of  court  by  the  master  of  the  Crown 
office,  became  the  means  of  great  oppression 
to  the  subjects  of  England,  and  so  contin- 
ued with  little  abatement  until  4  &  5 
Wm.  &  Mary,  chap.  11,  and  chap.  18,  >rhich 
provided,  in  effect,  that  the  clerk  of  the 
Crown,  in  the  court  of  the  King's  bench, 
should  not,  without  express  authority,  to  be 
given  by  the  court  when  in  session,  exhibit, 
receive,  or  file  any  information  for  any  of 
the  causes  for  which  it  was  allowable,  nor 
issue  any  process  thereon,  without  taking 
a  recognizance  from  the  person  procuring 
such  information  to  be  exhibited,  but  that 
the  act  should  not  extend  to  any  other  in- 
formation than  such  as  should  be  exhibited 
in  the  court  of  King's  bench  by  the  master 
of  the  Crown  office.  2  Hawk.  P.  C.  358. 
This  learned  author,  after  quoting  the  acts, 
the  substance  of  which  is  here  given,  makes 
the  following  declaration:  "From  whenci? 
it  follows  that  informations  exhibited  by 
the  attorney  general  remain  as  they  were  at 
the  common  law."  In  King  v.  JolliffCf  4  T. 
R,  285,  Lord  Chief  Justice  Kenyon,  referring 
to  the  act  regulating  the  exhibition  of  in- 
fonnations  by  the  master  of  the  Crown 
office,  says:  "Before  the  statute  4  &  5  Wm. 
&  Mary,  chap.  18,  it  was  in  the  power  of  any 
individual  to  file  an  information,  without 
disclosing  to  the  court  the  grounds  on  which 
it  was  exhibited.  But  that  practice  being 
attended  with  the  inconveniences  recited  in 
the  preamble  to  that  statute,  it  was  enacted 
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that  no  information  should  be  filed  without 
the  express  order  of  the  court,  publicly  giv- 
en. That  statute  does  not  enumerate  the 
grounds  which  are  sufficient  to  enable  us  to 
grant  the  information,  but  the  legislature 
left  it  to  our  discretion,  trusting  that  we 
should  not  so  far  transgress  our  duty  as 
to  go  beyond  the  rules  of  sound  discretion. 
In  ordinary  cases  affidavits  are  sworn  in  the 
court  for  the  express  purpose  of  praying  an 
information  upon  them,  but  that  does  not 
preclude  us  from  granting  an  information 
on  affidavits  equally  authentic,  although  not 
made  for  that  purpose."  Sir  James  Fitz- 
james  Stephen,  in  his  History  of  the  Crimi- 
nal Law  of  England  (vol.  1,  p.  296),  in  re- 
ferring to  the  act  of  1692,  regulating  in- 
formations exhibited  by  the  master  of  the 
Crown  office,  also  observes:  "The  practical 
result  of  this  statute  has  been  to  make  a 
motion  for  a  criminal  information  practi- 
cally equivalent  to  a  proceeding  before  mag- 
istrates in  order  to  the  committal  of  the  ac- 
cused," This  distinguished  jurist,  on  the 
page  of  his  valuable  work  preceding  that 
from  which  the  foregoing  excerpt  is  taken, 
in  referring  to  the  statute  of  1494  (11  Hen. 
VII.  chap.  3 ) ,  remarks :  **Thi8  acjt  was  the 
one  under  which  Empson  and  Dudley  earned 
their  obscure  infamy."  Blackstone,  alluding 
to  the  act  last  referred  to,  and  also  to 
another  ordained  in  the  reign  of  the  same 
sovereign,  makes  the  following  statement: 
"But  when  the  statute  3  Hen.  VII.  chap.  1, 
had  extended  the  jurisdiction  of  the  court  of 
star  chamber,  the  members  of  which  were 
the  sole  judges  of  the  law,  the  fact,  and  the 
penalty,  and  when  the  statute  11  Hen.  VII. 
chap.  3,  had  permitted  informations  to  be 
brought  by  any  informer  upon  any  penal 
statute,  not  extending  to  life  or  member,  at 
the  assizes  or  before  the  justices  of  the 
peace,  who  were  to  hear  and  determine  the 
same  according  to  their  own  discretion, 
then  it  was  that  the  legal  and  orderly  juris- 
diction of  the  court  of  King's  bench  fell  in- 
to disuse  and  oblivion,  and  Empson  and  Dud- 
ley (the  wicked  instruments  of  King  Henry 
VII.),  by  hunting  out  obsolete  penalties,  and 
this  tyrannical  mode  of  prosecution,  with 
other  oppressive  devices,  continually  har- 
assed the  subject  and  shamefully  enriched 
the  Crown."  4  Bl.  Com.  •310.  It  was  the 
fear,  undoubtedly  entertained  by  the  citizens 
of  this  country,  that  a  violation  of  the  rights 
of  personal  liberty,  as  practised  in  England 
in  the  reign  of  King  Henry  VII.,  might  pos- 
sibly be  repeated  to  their  injury,  that 
prompted  Congress  to  propose  and  secure 
the  adoption  of  the  4th  Amendment  to  the 
Constitution  of  the  United  States.  As  this 
amendment  was  never  intended  to  limit  the 
powers  of  the  states  in  respect  to  their  own 
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people,  but  was  designed  to  operate  on  the 
national  government  only  (Spies  v.  Illinois 
[Ex  parte  Spies]  123  U.  S.  131,  31  L.  ed. 
80,  8  Sup.  Ct  Rep.  21,  22;  Bolln  v.  Nebras- 
ka, 176  U.  S.  83,  44  L.  ed.  382,  20  Sup. 
Ct.  Rep.  287),  the  framers  of  the  Constitu- 
tion of  this  state  embodied  the  substance 
thereof  in  the  Bill  of  Rights,  which  declares : 
"No  law  shall  violate  the  right  of  the 
people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable 
search  or  seizure;  and  no  warrant  shall 
issue  but  upon  probable  cause,  supported 
by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and 
the  person  or  thing  to  be  seized,"  Or. 
Const,  art.  1,  §  9.  This  restrictive  clause 
has  been  incorporated  into  the  statute  of 
this  state,  which,  so  far  as  deemed  involved 
herein,  is  as  follows:  An  information  is 
the  allegation-  or  statement  made  before 
a  magistrate,  and  verified  by  the  oath  of 
the  party  making  it,  that  a  person  has 
been  guilty  of  some  designated  crime.  Bel- 
linger k  C.  Codes  &  Statutes,  §  1581.  When 
complaint  is  made  to  a  magistrate  of  the 
commission  of  a  crime,  he  must  examine 
the  informant  on  oath,  and  reduce  his  state- 
ment to  writing,  and  cause  the  same  to  be 
subscribed  by  him,  and  also  take  the  deposi- 
tions of  any  witnesses  that  the  informant 
may  produce  in  support  thereof.  Id.  §  1584. 
Thereupon,  if  the  magistrate  be  satisfied 
that  the  crime  complained  of  has  been  com- 
mitted, and  that  there  is  probable  cause  to 
believe  that  the  person  charged  has  com- 
mitted it,  he  must  issue  a  warrant  of  ar- 
rest. Id.  §  1585.  The  necessity  of  satis- 
fying the  magistrate  that  the  crime  com- 
plained of  has  been  perpetrated,  and  that 
there  is  probable  cause  to  believe  that  the 
person  charged  has  committed  it,  as  a  con- 
dition precedent  to  the  issuing  of  a  warrant 
of  arrest,  is  analogous  to  the  leave  of  court 
which  the  master  of  the  Crown  office 
in  England  was  obliged  to  secure  before  he 
was  permitted  to  exhibit  an  information  in 
the  name  of  his  sovereign. 

At  common  law  the  attorney  general,  ex 
officio,  was  invested  with  a  discretionary 
power  of  filing  informations  charging  the 
commission  of  misdemeanors,  and  hence  he 
was  not  obliged  to  ask  for  or  obtain  leave  of 
court  before  exercising  the  responsibility 
that  devolved  upon  him  by  virtue  of  his 
office.  4  Bl.  Com.  *309.  Thus,  in  Rex  v. 
Philipps,  3  Burr.  1564,  it  was  ruled  that  the 
attorney  general  had  a  right  himself,  ex 
officio,  to  exhibit  an  information  without 
leave  of  court;  Lord  Mansfield  saying: 
"This  is  not  a  case  within  the  act  of  4  Wm. 
&  Mary,  chap.  18."  To  the  same  effect  is 
Rex  ▼.  Davis,  4  Burr.  2089,  in  which  case 
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the  same  learned  justice  also  remarked: 
"If  it  appears  to  the  King's  attorney  gener- 
al to  be  right  to  grant  an  information,  he 
may  do  it  himself.  If  he  does  not  think  it 
so,  he  cannot  expect  us  to  do  it."  The  dis- 
cretionary power  vested  in  and  exercised  by 
the  attorney  general  at  common  law  de- 
volves, in  this  country,  in  the  absence  of 
any  statutory  regulations,  on  the  district 
attorneys  {State  v.  Douglas  County  Road 
Co,  10  Or.  198;  State  ex  rel,  Taylor  v.  Lord, 
28  Or.  498,  31  L.  R.  A.  473,  43  Pac.  471), 
who  are  entitled  to  prosecute  persons  for 
the  commission  of  crimes  by  information,  as 
a  right  pertaining  to  their  office,  and  with- 
out leave  of  court  ( 1  Bishop,  New  Crim. 
Proc.  §  144 ;  State  v.  Kyle,  160  Mo.  287,  56 
L.  R.  A.  115,  65  S.  W.  763).  "Therefore," 
says  Mr.  Justice  Thomas  in  State  v.  Rans 
herger,  106  Mo.  135,  17  S.  W.  290,  "when 
the  prosecuting  attorney  files  an  informa- 
tion, it  is  always  official;  it  is  his  accusa- 
tion, and  for  it  he  is  responsible."  In  Ter- 
ritory V.  Cutinola,  4  N.  M.  305,  14  Pac.  809, 
it  was  held,  notwithstanding  the  4th  Amend- 
ment of  the  Constitution  of  the  United 
States  was  in  force  in  the  territory  of 
New  Mexico,  that,  under  the  rules  of  the 
common  law  as  adopted  in  this  country, 
it  was  not  essential  that  an  information 
filed  ex  officio  by  a  prosecuting  attorney, 
charging  the  commission  of  a  misdemeanor, 
should  be  supported  by  affidavit.  In  that 
case  the  court  criticizes  the  decision  of  Bil- 
lings, J.,  in  United  States  v.  Tureaud,  20 
Fed.  621,  cited  by  defendant's  counsel,  and 
states  that  the  part  of  the  opinion  relied 
upon  "is  the  mere  dictum  of  the  judge,  and 
cannot  be  regarded  as  authority."  Section 
11  of  article  2  of  the  Constitution  of  Mis- 
souri, adopted  October  30,  1875,  declares 
that  no  warrant  to  seize  any  person  shall 
issue  without  probable  cause,  supported  by 
oath  or  affirmation  reduced  to  writing.  Sec- 
tion 12  of  article  2  of  the  organic  law  of 
that  state,  which  originally .  provided  for 
the  prosecution  of  felonies  by  indictment 
only,  was  amended  by  resolution  of  the  leg- 
islature, which,  having  been  adopted  by  a 
vote  of  the  people,  took  effect  December  19, 
1900,  substituting  the  following  in  lieu  of 
the  former  clause,  to  wit:  "No  person 
shall  be  prosecuted  criminally  for  felony  or 
misdemeanor  otherwise  than  by  indictment 
or  information,  which  shall  be  concurrent 
remedies;  but  this  shall  not  be  construed  to 
apply  to  cases  arising  in  the  land  or  naval 
forces  or  in  the  militia  when  in  actual  serv- 
ice in  time  of  war  or  public  dangejr.**  Mo. 
Laws  1899,  p.  382.  After  this  amendment 
was  adopted,  it  was  held,  notwithstanding 
the  Constitution  of  that  state  required  the 
oath  or  affirmation  supporting  the  probable 
cause  to  be  reduced  to  writing,  that  a  prose- 
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cuting  attorney  might  file  a  criminal  in- 
formation based  on  his  official  oath.  State 
V.  Kyle,  166  Mo.  287,  56  L.  R.  A.  115,  65  S. 
W.  763;  State  v.  Pohl,  170  Mo.  422,  70  S. 
W.  695;  State  v.  Fletohall,  31  Mo.  App.  290; 
State  V.  Wilkaon,  3b  Mo.  App.  373;  State  v. 
Parker,  39  Mo.  App.  116. 

The  Bill  of  Rights  of  this  state  does  not 
demand  that  the  oath  or  affirmation  sus- 
taining the  probable  cause  shall  be  reduced 
to  writing,  nor  does  our  statute  require  an 
information  charging  the  commission  of  a 
crime  to  be  verified;  and,  in  the  absence  of 
any  enactment  on  the  subject,  the  rules  of 
the  common  law  in  relation  to  informations 
exhibited  by  the  attorney  general  are  ap- 
plicable and  controlling.  The  district  at- 
torney of  the  proper  judicial  district  in  this 
state  is  responsible  for  all  informations  filed 
and  is  not  obliged  to  obtain  leave  of  couil 
to  discharge  his  duty  in  this  particular  be- 
fore he  is  permitted  to  exercise  the  discre- 
tion with  which  the  law  invests  him.  As 
the  circuit  court  is  authorized  to  convene  a 
grand  jury  when  deemed  advisable  (Bellin- 
ger &  C.  Codes  &  Statutes,  §  1264),  indict- 
ments and  informations  are  therefore  con- 
current remedies,  and,  as  the  former  means 
of  charging  the  commission  of  a  crime  is 
based  on  and  supported  by  the  oath  of  the 
grand  jurors,  which  fact,  in  this  state,  need 
not  be  recited  in  the  written  accusation,  so 
an  information,  under  our  statute,  need  not 
be  verified,  for  the  official  oath  of  the  per- 
son whose  duty  it  is  to  prosecute  the  formal 
charge  complies  with  the  requirement  of 
the  organic  act,  and  supplies  the  necessary 
oath  or  affirmation,  tiiereby  supporting  the 
probable  cause. 

It  is  contended  by  defendant's  counsel 
that  the  district  attorney  for  the  fourth 
judicial  district  did  not  prepare  or  file  the 
information  iierein,  and  hence  the  court 
erred  in  denying  their  motion  to  set  it  aside. 
John  Manning,  the  officer  mentioned,  hav- 
ing been  called  as  a  witness  by  defendant's 
counsel,  testified  that  his  signature  to.  the 
information  was  not  affixed  by  him,  and 
that  he  was  not  in  Portland  the  day  the  in- 
formation was  filed.  L.  C.  Hartman  and 
J.  P.  Fones,  whose  names  are  indorsed  on 
the  information,  appearing  as  defendant's 
witnesses,  severally  testified  that,  in  fur- 
nishing evidence  as  a  basis  for  the  informa- 
tion, they  were  sworn  and  examined  in  the 
office  of  the  district  attorney  by  a  deputy. 
That  part  of  the  statute  authorizing  a 
prosecuting  officer  to  nominate  representa- 
tives is  as  follows:  "A  district  attorney, 
during  his  continuance  in  offico,  shall  be 
entitled  to  appoint  as  many  deputies  in  each 
county  as  he  may  deem  necessary,  and 
may,  by  a  written  appointment  filed  with 
the  clerk  of  the  circuit  court  of  the  county, 
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authorize  such  deputies,  or  any  of  them,  to 
attend  upon  the  sittings  of  the  grand  jury, 
and  attend  to  and  transact  all  business  per- 
taining to  the  district  attorney's  office." 
Bellinger  &  C.  Codes  k  Statutes,  §  2927,  as 
amended  by  act  of  December  28,  1903  (Sp. 
Laws  Or.  1003,  p.  32).  No  evidence  was 
offered  at  the  trial  tending  to  show  that 
the  appointment  of  the  deputy  who  signed 
the  name  of  the  district  attorney  to  the  in- 
formation was  in  writing,  or  the  extent  of 
the  power  delegated  to  him.  At  common 
law,  though  the  attorney  general  was  au- 
thorized to  exhibit  informations,  without 
leave -of  court,  charging  the  commission  of 
misdemeanors,  if  that  office  was  vacant  the 
solicitor  general  was  empowered  to  dis- 
charge that  duty.  In  Wilkes  v.  King,  4  Bro. 
P.  C.  360,  it  was  ruled  that  notice  of  the 
right  of  the  solicitor  general  to  exhibit  an 
information  would  be  taken,  without  proof 
of  the  vacancy  in  the  office  of  attorney  gen- 
eral. In  that  case  it  is  said:  "That  the 
attorney  and  solicitor  general  are  invested 
by  their  offices  with  general  authority  to 
commence  and  prosecute  the  suits  of  the 
Crown.  It  is  true,  the  attorney  general, 
as  the  superior  officer,  has  the  direction  and 
control  of  His  Majesty's  prosecutions,  in 
which  the  solicitor  general  seldom  inter- 
feres ;  but  it  is  equally  true  tnat  during  the 
vacancy  of  the  office  of  attorney  general  all 
the  suits  of  the  Crown  both  criminal  and 
civil,  are  commenced,  prosecuted,  and  car- 
ried on  by  tne  solicitor  general.  That  at 
the  time  when  these  informations  were  filed 
against  Mr.  Wilkes  the  office  of  attorney 
general  was  vacant,  and  consequently  the 
solicitor  general  was  the  proper  officer  to 
exhibit  them.  But  it  is  said  that  the  fact 
of  the  vacancy  ought  to  appear  upon  the 
record.  The  only  pretense  for  such  an  aver- 
ment is  to  inform  the  court  of  the  vacancy, 
as  an  inducement  to  receive  the  information 
from  the  solicitor  general,  but  there  is  no 
necessity  for  that  intelligence.  The  attorney 
general  is,  in  truth,  an  officer  of,  and  has  a 
place  in,  the  court  of  King's  bench,  and  the 
court  will  take  notice  of  the  vacancy  of 
the  office;  and  there  are  multitudes  of  in- 
stances of  suits  commenced  and  prosecuted 
by  the  solicitor  general  on  behalf  of  the 
Crown,  without  any  averment  or  notice  tak- 
en of  the  vacancy  of  the  office  of  attorney 
general."  In  Choen  v.  State,  85  Ind.  209, 
it  was  held  that  an  indictment  signed  by  a 
person  as  ''special  prosecuting  attorney" 
was  not  subject  to  a  motion  to  quash,  or 
vulnerable  to  a  plea  in  abatement,  which 
did  not  deny  the  due  appointment  of  such 
special  prosecuting  officer.  In  deciding  that 
case,  Mr.  Justice  Woods  says:  "A  court 
takes  cognizance  of  its  own  officers  and  of 
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the  genuineness  of  their  official  signatures 
and  designations." 

In  the  case  at  bar  the  motion  to  set  aside 
the  information  is  based  on  the  ground  that 
it  was  not  found,  indorsed,  or  presented  as 
required  by  law.  This  objection  was  insuffi- 
cient to  challenge  the  appointment  of  the 
deputy  district  attorney,  and,  as  the  trial 
court  is  presumed  to  be  cognizant  of  its 
own  officers  and  of  the  measure  of  their 
powers,  no  proof  of  the  appointment  of  the 
deputy  was  necessary.  There  being  no  is- 
sue on  this  question,  it  must  be  assumed 
that  the  deputy  district  attorney  possessed 
plenary  power,  and  was  authorized  to  exam- 
ine witnesses  to  enable  him  intelligently  to 
charge  persons  with  the  commission  of 
crimes,  to  prepare  informations,  sign  the 
name  of  the  distvict  attorney  thereto,  and  to 
file  them  in  the  circuit  court.  People  v.  Et- 
ting,  99  Cal.  577,  34  Pac.  237 ;  United  States 
V.  Nagle,  17  Blatchf.  258,  Fed.  Cas.  No. 
15,852.  In  State  v.  Belding,  43  Or.  95,  71 
Pac.  330,  it  was  held  that  the  district  attor- 
ney having  filed  an  information  containing 
his  name,  printed  under  the  indorsqjiient, 
"A  true  information,"  thereby  adopted  such 
printed  name  as  his  own  signature,  which 
bound  him  as  effectually  as  if  he  had  person- 
ally subscribed  it  to  the  accusation.  So,  too, 
in  the  case  at  bar,  when  the  district  attor- 
ney insisted  on  the  defendant's  pleading  to 
the  information,  he  thereby  ratified  the  sub- 
scription of  his  name  by  his  deputy.  The 
district  attorney,  by  virtue  of  his  election 
and  oath  of  office,  was  authorized  formally 
to  charge  persons  with  the  commission  of 
crimes  perpetrated  or  consummated  in  the 
judicial  district  in  which  he  was  chosen, 
and,  invoking  the  maxim,  Qui  faoit  per  alium 
facit  per  se,  when  he  caused  the  defendant 
to  go  to  trial  on  the  information  filed  by 
his  deputy  he  thereby  verified  under  his  of- 
ficial oath  the  facts  constituting  the  grava- 
men of  the  charge. 

The  office  of  deputy  district  attorney  was 
not  created  by  the  organic  law  of  this  state, 
so  as  to  require  the  appointee  to  swear  to 
support  the  Constitutions  of  the  United 
States  and  of  this  state  (Or.  Const,  art.  15, 
§  3),  nor  have  we  been  able  to  find  any 
statutory  provision  demanding  that  he  shall 
take  an  oath  of  office ;  but  as  the  deputy,  in 
the  case  at  bar,  did  not  subscribe  his  own 
name  to  the  information  but  signed  that  of 
the  prosecuting  attorney,  who  is  a  constitu- 
tional officer  (Or.  Const,  art.  7,  §  17),  and 
specially  required  to  take  an  oath  of  office 
(Bellinger  &  C.  Codes  &  Statutes,  §  2502), 
the  information,  which  states  the  facts  con- 
stituting the  probable  cause  {Jones  v.  Roh- 
hinSt  8  Gray,  329 ) ,  is  supported  by  an  oath. 

Believing  that  the  defendant  had  a  fair 
and  impartial  trial  in  the  manner  prescribed 
69  L.  R.  A. 


by  law,  and  that  no  prejudicial  error  was 
committed,  the  judgment  is  affirmed. 

A  petition  for  rehearing  having  been  filed, 
Moore,  J.,  on  March  27,  1905,  handed  down 
the  following  additional  opinion: 

It  is  contended  by  deiendant's  counsel, 
in  their  petition  for  a  rehearing,  that  if  it 
be  conceded,  as  stated  in  the  former  opinion 
herein,  that  a  district  attorney  in  this  state 
possesses  the  power,  formerly  exercised  ex 
officio  by  the  attorney  general  in  England, 
of  exhibiting  informations  for  misdemeanors 
only,  a  district  attorney  in  Oregon  has  no 
authority  in  that  manner  to  charge  a  felony. 
The  legal  principle  insisted  upon  challenges 
the  power  of  the  legislative  assembly  to  con- 
fer upon  the  district  attorney  such  authori- 
ty. The  only  reason  that  can  be  assigned 
to  support  this  point  is  that  such  a  proced- 
ure is  violative  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  in 
that  it  may  result  in  the  deprivation  of 
life  or  liberty  without  due  process  of  law. 
The  Supreme  Court  of  the  United  States, 
in  construing  this  clause,  has  settled  all  con- 
troversy on  the  subject  by  holding  that  the 
prosecution  of  a  person  for  a  felony  by  an 
information  only  constitutes  due  process 
of  law.  Hurtado  v.  California,  110  U.  S. 
516,  28  L.  ed.  232,  4  Sup.  Ct.  Rep.  HI,  292; 
Bolln  V.  Nebraska,  176  U.  S.  83,  44  L.  ed. 
382,  20  Sup.  Ct.  Rep.  287. 

The  similarity  of  power  exercised  ex 
officio  under  the  rules  of  the  common  law  by 
the  attorney  general  of  England,  and  that 
employed  by  a  district  attorney  in  this 
state,  lies  in  the  fact  that  the  lormer  was, 
and  the  latter,  in  the  absence  of  legislation 
on  the  subject,  is,  authorized  to  perform  the 
duties  devolving  upon  him  without  leave  of 
court.  A  district  attorney  may  therefore, 
in  his  own  discretion,  file  an  information 
charging  the  commission  of  any  crime  com- 
mitted or  triable  in  the  county  for  which  he 
is  elected  or  appointed.  An  examination  of 
the  rules  of  the  common  law,  and  an  inves- 
tigation of 'the  mode  of  practice  pursued  by 
the  attorney  general  of  England  thereunder, 
necessarily  lead  to  the  conclusion  that  a 
district  attorney  in  this  state,  in  the  ab- 
sence of  any  enactment  on  the  subject,  pos- 
sesses the  same  measure  of  power  exercised 
by  him,  and  hence  is  not,  like  the  master  of 
the  Crown  office,  obliged  to  secure  leave  of 
court  before  he  can  exercise  his  discretion, 
but,  like  such  attorney  general,  he  has  au- 
thority to  file  informations  charging  the 
commission  of  misdemeanors.  This  is  the 
limit  to  the  analogy  between  the  powers  of 
these  officers,  but,  to  the  extent  of  the  sim- 
ilarity indicated,  the  ancient  law  is  germane 
and  governs,  demonstrating  that  a  district 
attorney  in  this  state  possesses  plenary  pow- 
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er  to  file  informations  without  permission 
of  court. 

His  authority,  however,  so  far  as  it  re- 
lates to  the  filing  of  informations  charging 
the  commission  of  felonies,  is  not  derived 
from  the  common  law,  hut  directly  from  the 
legislative  assembly.  Bellinger  &  C.  Codes 
&  Statutes,  §  1258.  The  organic  law  of 
this  state,  in  commanding  the  method  to  be 
pursued  in  securing  jurors,  is  as  follows: 
"The  legislative  assembly  shall  so  provide 
that  the  most  competent  of  the  permanent 
citizens  of  the  county  shall  be  chosen  for 
jurors;  and  out  of  the  whole  number  in  at- 
tendance at  the  court,  seven  shall  be  chosen 
by  lot  as  grand  jurors,  five  of  whom  must 
concur  to  find  an  indictment.  But  the  leg- 
islative assembly  may  modify  or  abolish 
grand  jurors."  Or.  Const,  art.  7,  §  18. 
The  legislative  assembly,  exercising  the  pow- 
er thus  reserved,  passed  an  act,  which  was 
approved  February  17,  1899  (Laws  1899, 
p.  99),  authorizing  the  district  attorney 
of  any  judicial  district  in  this  state  to  file 
informations  charging  persons  with  the  com- 
mission of  any  crimes,  defined  and  made 
punishable  by  the  laws  of  Oregon,  that  have 
been  committed  in  the  county  where  the  in- 
formation is  filed.  Bellinger  &,  C.  Codes  & 
Statutes,  §  1258.  Ine  information  specified 
shall  be  substantially  in  the  form  prescribed 
for  an  indictment  (Id.  §  1304),  except  that 
the  words  "district  attorney"  shall  be  used 
instead  of  the  words  "grand  jury"  wherever 
the  same  occur.  Id.  §  1259.  The  informa- 
tion, when  filed,  shall  be  construed  like,  and 
deemed  to  be  in  all  respects  the  same  as,  an 
indictment,  and  the  same  proceedings  shall 
be  had,  and  with  like  effect,  as  in  cases  where 
indictments  are  returned  by  a  grand  jury. 
Id.  f  1260.  Any  person  within  this  state 
can  be  compelled  by  subpoena  to  appear  be- 
fore a  district  attorney  to  testify  concern- 
ing any  crime  inquired  of  by  him.  Id.  § 
12G1.  The  name  of  each  witness  thus  ex- 
amined  by  the  district  attorney  shall  be  in- 
serted at  the  foot  of  or  indorsed  upon  the 
information  before  it  is  filed.     Id.  S  1202. 

A  perusal  of  the  act  in  question,  the  sub- 
stance of  which  is  hereinbefore  stated,  will 
show  that  it  is  in  effect  a  modification  of 
the  grand  jury  system,  whereby  that  in- 
quisitorial body  has,  except  when  in  the 
opinion  of  the  court  deemed  advisable  (Id. 
§  1264),  been  superseded  by  the  district  at- 
torney, who  can  find  informations  only  on 
the  testimony  of  witnesses  taken  before  him, 
which  tends  to  show  that  a  crime  has  been 
committed  in  the  county,  and  that  there  is 
reasonable  cause  to  believe  that  the  person 
to  be  charged  is  connected  therewith  and 
can  upon  a  trial  therefor  be  convicted  there- 
of. The  change  in  the  manner  of  initiating 
criminal  actions  is  a  reasonable  exercise  by 
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the  legislative  assembly  of  the  power  re- 
served by  the  people  in  the  fundamental  law, 
and  because  their  representatives,  when  as- 
sembled, considered  it  appropriate  to  des- 
ignate the  district  attorney  as  the  proper 
person  formally  to  charge  the  commission 
of  crimes,  his  right  to  employ  the  authority 
conferred  is  as  well  founded  as  if  the  con- 
trol in  such  matters  had  been  delegated  to 
any  other  person  or  number  of  persons. 

"An  information,"  as  defined  by  the  leg- 
islative assembly  in  1864,  "is  the  allegation 
or  statement  made  before  a  magistrate,  and 
verified  by  the  oath  of  the  party  making  it. 
that  a  person  has  been  guilty  of  some  desig- 
nated crime."  Id.  §  1581.  In  modifying 
the  grand  jury  system,  the  legislative  as- 
sembly in  1899  designated  the  formal  charge 
of  the  commission  of  a  crime,  made  by  the 
district  attorney  as  an  "information,"  but 
the  accusation  in  writing  might  have  been 
indicated  as  well  by  any  other  name.  The 
word  "information,*  as  defined  in  the  stat- 
ute first  enacted,  refers  to  the  charge  made 
before  a  magistrate,  and  in  the  last  act  to 
the  complaint  made  by  a  district  attorney. 
We  do  not  think  the  legislative  assembly, 
by  designating  the  formal  charge  last  re- 
ferred to  as  an  "information,"  thereby  in- 
tended that  the  word  used  should  be  under- 
stood as  meaning  a  verified  statement,  and 
for  this  reason  resort  must  be  had  to  §  9 
of  the  Bill  of  Rights  of  this  state,  and  not 
to  the  statute  defning  the  word,  to  deter- 
mine whether  or  not  the  information  filed 
by  the  district  attorney  should  be  verified 
by  an  oath  indorsed  thereon  or  specially 
made  with  reference  thereto.  The  affidavits 
required  to  support  the  probable  cause  were 
originally  sworn  in  the  court  for  the  express 
purpose  of  praying  an  information  upon 
them.  King  v.  Jolliffe,  4  T.  B,  285.  As 
at  common  law  the  attorney  general  in  Eng- 
land ew  officio  exhibited  informations  for 
misdemeanors  without  leave  of  court,  no 
necessity  existed  for  the  making  of  an  affi- 
davit to  support  the  probable  cause,  except 
by  the  master  of  the  Crown  office.  This 
was  the  rule  of  the  common  law,  as  an- 
nounced in  King  v.  Jolliffe,  4  T.  R.  285,  when 
the  4th  Amendment  to  the  Constitution  of 
the  United  States  was  ratified,  and  also 
when  §  9  of  the  Bill  of  Rights  of  this  state 
was  adopted,  commanding  that  no  warrant 
should  be  issued  but  upon  probable  cause, 
supported  by  oath  or  affirmation.  A  rea- 
sonable interpretation  of  the  clause  of  the 
organic  law  of  this  state,  to  which  attention 
is  called,  when  read  in  connection  with  the 
rules  of  the  common  law,  leads  to  the  con- 
clusion that  an*  indictment  found  and  re- 
turned by  a  grand  jury  need  not  be  special- 
ly verified  by  an  oath  of  any  person,  and 
that  the  same  rule  also  applies  to  informa- 


1905. 


State  v.  Guouklmo. 


475 


tions  exhibited  without  leave  of  court,  which 
are  in  effect  indictments  found  and  returned 
by  the  district  attorney.  Where,  however, 
leave  of  court  is  required  as  a  condition 
precedent  to  the  filing  of  an  information,  it 
would  seem  that  the  probable  cause  must  be 
supported  by  an  oath  or  affirmation  before 
any  warrant  can  be  issued,  unless  the  ac- 
cused has  had  or  waived  a  preliminary  ex- 
amination. Ratcliff  v.  People,  22  Colo.  76, 
43  Pac.  553;  Holt  v.  People,  23  Colo.  1,  45 
Pac.  374;  Noble  v.  People,  23  Colo.  9,  45 
Pac.  376.  As  a  district  attorney  in  this 
state  is  not  required  to  secure  leave  of  court 
before  he  can  file  an  information  charging 
the  commission  of  a  crime,  and  as  he  has 
in  effect  been  subrogated  in  lieu  of  the 
grand  jurors  in  this  respect,  so  that  an  in- 
formation filed  by  him  is  tantamount  to  an 
indictment  returned  by  the  grand  jury,  we 
think  his  oath  of  office,  though  promissory, 
is  equivalent  to  the  oaths  of  the  grand  ju- 
rors which  are  assertory,  and  each  suffi- 
ciently supports  the  probable  cause,  though 
not  indorsed  thereon  or  specially  connected 
therewith, 

It  is  insisted  by  defendant's  counsel  that 
the  bill  of  exceptions  fails  to  disclose  the 
person  who  subscribed  the  district  attor- 
ney's name  to  the  information.  We  think 
this  question  is  unimportant,  for  the  dis- 
trict attorney,  having  assisted  in  prosecut- 
ing the  defendant,  and  being  present  when 
he  was  arraigned  and  secured  an  extension 
of  time  within  which  to  plead,  thereby 
adopted  the  signature  appended  to  the 
written  accusation,  and  ratified  the  act 
of  the  person  who  subscribed  his  name  there- 
to.    State  V.  Belding,  43  Or.  96,  71  Pac.  330. 

The  bill  of  exceptions  shows  that  the  dis- 
trict attorney  was  absent  from  Multnomah 
county  June  15,  1904,  the  day  the  informa- 
tion was  filed,  at  which  time  it  also  appears 
that  a  bench  warrant  for  the  arrest  of  the 
defendant  was  "ordered"  to  be  issued  on 
the  motion  of  a  deputy  of  the  district  attor- 
ney. Based  on  this  condition  of  the  tran- 
script, it  is  contended  by  defendant's  coun- 
sel that  if  ratification  by  the  district  attor- 
ney gave  validity  to  the  information,  which 
they  deny,  such  confirmation  did  not  occur 
until  after  the  bench  warrant  was  executed, 
and  hence  is  was  issued  without  authority. 
The  court's  order  that  a  bench  warrant  be 
issued  is  in  effect  a  judgment  awarding  the 
relief  demanded  by  the  deputy  district  at- 
torney when  the  information  was  filed.  The 
issuance  of  the  warrant  in  pursuance  of 
such  judgment  is  a  ministerial  act  per- 
formed by  the  clerk  of  the  court,  usually 
upon  the  request  of  the  officer  entitled  there- 
to. The  bill  of  exceptions  shows  that  on 
June  16,  1904,  the  district  attorney  was  in 
the  court  when  the  defendant  first  appeared 
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therein,  but,  no  copy  of  the  warrant  being 
set  out  in  the  record,  it  does  not  affirma- 
tively appear  that  the  capias  was  not  "is- 
sued" at  the  request  of  the  district  attorney 
himself  before  he  took  any  part  in  the  ac- 
tion in  open  court,  thereby  ratifying  the 
finding  of  the  information,  and  verifying  it 
with  his  official  oath,  prior  to  the  issuance 
of  the  bench  warrant.  The  defendant  had 
been  arrested  for  the  commission  of  the 
crime  of  which  he  was  convicted,  and  was 
confined  in  jail  therefor  when  the  informa- 
tion was  filed.  His  incarceration,  there- 
fore, rendered  the  immediate  issuance  of  a 
bench  warrant  unnecessary,  and  the  reason- 
able probabilities  strengthen  the  conclusion 
reached,  that  the  capias  was  not  issued  by 
the  clerk  until  June  16,  1904,  and  then, 
possibly,  upon  the  prsecipe  of  the  district 
attorney. 

It  follows  from  these  considerations  that 
the  petition  for  a  rehearing  is  denied. 


MANCHESTER  ASSURANCE   COMPANY 
et  at.,  Appta., 

V. 

OREGON    RAILROAD    &    NAVIGATION 
COMPANY,  Respt. 


(. 


.Or.. 


.) 


].  After  a  meinorandvin  book  lias  been 
introdaced  In  evidence  without  objec- 
tion no  objection  will  lie  to  its  use  as  evi- 
dence, or  to  a  witness  using  it  as  a  basis 
for  the  facts  to  which  he  testifies,  on  the 
ground  that  he  did  not  make  the  entries. 

*2.  If  tbe  memoranda  of  inspection  of 
cnsrlneii  prepared  by  tbe  men  In 
cbarare  of  tbat  'vrorlc  and  filed  in  the  of- 
fice of  the  railroad  company  have  been  lost, 
and  the  facts  with  regard  to  the  inspection 
forgotten  hy  them,  such  facts  lAay  be  proved 
by  the  introduction  In  evidence  of  a  tran 
script  of  such  memoranda,  entered  by  the 
proper  clerk  in  a  book  kept  for  tuat  purpose, 
accompanied  by  his  testimony  and  that  of 
the  inspectors,  showing  that  inspections  were 
made  and  properly  entered  In  the  book. 

a.  If  tbe  particular  engrlne  Tvblcb 
caused  a  fire  near  a  railroad  trade 
is  not  Identified,  the  Jury  may,  in  deter 
mining  the  question  of  the  negligence  of  the 
railroad  company,  consider  evidence  that  fires 
were  set  out  at  about  the  time  the  loss  oc- 
curred, by  engines  belonging  to  the  defend- 
ant, which  are  not  claimed  to  have  started 
the  fire  in  question. 

(January  0,  1005.) 


Note. — For  other  cases  In  this  series  as  to  ad- 
missibility of  memoranda  as  evidence,  see  Cur- 
tis y.  Bradley,  28  L.  It.  A.  143;  Hay  v.  Peter- 
son, 34  L.  K.  A.  581 ;  State  v.  Brady,  36  L.  R.  A. 
693. 

As  to  admissibility  of  street-car  conductor's 
trip  report  as  to  fares  taken,  see  Callihan  t. 
Washington  Water  Power  Co.  56  L.  R.  A.  773. 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Umatilla  Counfy 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent  de- 
struction of  plaintiffs'  property.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  J.  Balleray  and  John 
MoCourt,  for  appellants: 

A  witness  is  allowed  to  refresh  his  memory 
respecting  a  fact,  by  anything  written  by 
himself  or  under  his  direction  at  the  time 
when  the  fact  occurred,  or  immediately 
thereafter,  or  at  any  other  time  when  the 
fact  was  fresh  in  his  memory,  and  he  knew 
that  the  same  was  correctly  stated  in  the 
writing;  but  in  either  case  the  writing  must 
be  produced,  and  may  be  inspected  by  the 
advefse  party,  who  may,  if  he  chooses,  cross- 
examine  the  witness  upon  it,  and  may  rf»ad 
it  to  the  jury.  A  witness  may  testify  from 
such  writing,  though  he  retains  no  recol- 
lection of  the  particular  fact. 

1  Bellinger  &  C.  Anno.  Codes  &  Statutes, 
S  848,  p.  407. 

A  witness  cannot  be  allowed  to  testify  or 
refresh  his  memory  from  something  not  writ- 
ten by  himself,  or  under  his  direction;  nor 
can  a  private  writing  of  a  witness,  not  writ- 
ten by  himself,  or  under  his  direction,  be 
read  in  evidence  where  the  witness  has  no 
recollection  of  the  fact. 

Merrill  v.  Ithaca  d  0.  R.  Co.  16  Wend. 
506,  30  Am.  Dec.  130;  8  Enc.  PI.  &  Pr.  pp. 
138,  139,  142,  143;  Peck  v.  Valentine,  94  N. 
Y.  671;  Watson  v.  Miller,  82  Tex.  279,  17  S. 
W.  1053;  State  v.  Magers,  35  Or.  537,  57 
Pac.  197,  36  Or.  44,  58  Pac.  892;  Susewind 
V.  Lever,  37  Or.  367,  61  Pac.  644;  Maxwell 
V.  Wilkinson  {Parsons y.  Wilkinson),  113  U. 
S.  656,  28  L.  ed.  1037,  5  Sup.  Ct.  Rep.  691 ; 
Marcly  v.  Shults,  29  N.  Y.  350;  Caldwell  v. 
Bowen,  80  Mich.  387,  45  N.  W.  185;  Ue- 
matite  Min.  Co.  v.  East  Tennessee,  V.  d  O. 
R.  Co.  92  Ga.  268,  18  S.  E.  25;  Rapalje, 
Witnesses,  §S  280-284;  People  v.  McLaugh- 
lin, 13  Misc.  287,  35  N.  Y.  Supp.  77;  People 
v.  Munroe,  100  Cal.  664,  24  L.  R.  A.  33,  38 
Am.  St.  Rep.  323,  35  Pac.  326;  Fritz  v.  Bur- 
Hss,  41  S.  C.  149,  19  S.  E.  305;  Chicago  d  A. 
R.  Co.  V.  Adler,  56  111.  348. 

Evidence  of  other  fires,  or  scattering  of 
fire,  sparks,  or  cinders  of  large  size,  or  in 
large  quantities,  by  engines  of  a  railroad 
company,  other  than  an  engine  causing  a 
fire,  the  subject  of  litigation,  at  about  the 
time  and  place  of  the  fire  complained  of,  is 
admissible. 

Northern  P.  R.  Co.  v.  Lewis,  2  C.  C.  A. 
446,  7  U.  S.  App.  254,  51  Fed.  658;  Oulf,  C. 
d  8.  F.  R.  Co.  V.  Johnson,  4  C.  C.  A.  447,  10 
U.  S.  App.  629,  54  Fed.  474;  Orand  Trunk 
R.  Co.  V.  Richardson,  91  U.  S.  464,  23  L.  ed. 
356;  Chicago,  St.  P.  M.  d  0.  R.  Co.  v.  Oil- 
bert,  3  C.  C.  A.  264,  10  U.  S.  App.  375,  52 
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Fed.  713;  Hoskinson  v.  Central  Vermont  R. 
Co.  66  Vt.  618,  30  Atl.  27;  Campbell  v. 
Missouri  P.  R.  Co.  121  Mo.  340,  25  L.  R.  A. 
177,  42  Am.  St.  Rep.  530,  25  S.  W.  936; 
Koontz  v.  Oregon  R.  d  Nav.  Co.  20  Or.  10,  23 
Pac.  820;  Henderson  v.  Philadelphia  d  R.  R. 
Co.  144  Pa.  461,  16  L.  R.  A.  299,  27  Am.  St. 
Rep.  652,  22  Atl.  851;  Thatcher  v.  Maine  C. 
R.  Co.  85  Me.  502,  27  Atl.  519;  Chicago  d 
E.  R.  Co.  V.  Zimmerman,  12  Ind.  App.  504, 
40  N.  E.  703;  Steele  v.  Pacific  Coast  R.  Co. 
74  Cal.  323,  15  rac.  851;  Longabaugh  v. 
Virginia  City  d  Truckee  R.  Co.  9  Nev.  271; 
St.  Joseph  d  D.  V.  R.  Co.  v.  Chase,  11  Kan. 
47;  Elliott,  Railroads,  §  1243;  Sheldon  v. 
Hudson  River  R.  Co.  14  N.  Y.  219,  67  Am. 
Dec.  155 ;  Webb  v.  Rome,  W.  d  0.  R.  Co.  49 
N.  Y.  424,  10  Am.  Rep.  389;  Annapolis  d  A. 
R.  Co.  V.  Oantt,  39  Md.  124;  Mills  v.  Louis- 
ville d  N.  R.  Co.  25  Ky.  L.  Rep.  488,  76  S. 
W.  29;  St.  Louis,  I.  M.  d  S.  R.  Co.  v.  Law- 
rence (Ind.  Terr.)  76  S.  W.  254;  Illinois  C. 
R.  Co.  V.  Barrett,  23  Ky.  L.  Rep.  1755,  66  S. 
W.  9;  Lesser  Cotton  Co.  v.  St.  Louis,  I.  M. 
d  S.  R.  Co.  52  C.  C.  A.  99,  114  Fed.  135. 

Messrs.  W.  W.  Cotton,  Carter  A 
Raley,  and  Henry  F.  Conner,  for  re- 
spondent : 

When  the  witness  Whitby  saw  the  book, 
examined  the  entries,  knew  them  to  be  cor- 
rect, and  signed  them  shortly  after  the  fact 
of  the  inspection,  the  book  became  an 
original,  and  was  therefore  admissible. 

Merrill  v.  Ithaca  d  0.  R.  Co.  16  Wend. 
588,  30  Am.  Dec.  130;  Abbott,  Trial  Ev.  2d 
ed.  pp.  395,  396;  Greenl.  Ev.  14th  ed.  §  437; 
Stephen's  Digest  of  Ev.  Chase's  ed.  §  136, 
note  2;  Hayden  v.  Hoxie,  27  111.  App.  533; 
Flynn  v.  Gardner,  3  111.  App.  253;  Com.  v. 
Ford,  130  Mass.  64,  39  Am.  Rep.  426; 
Filkins  v.  Baker,  6  Lnns.  516;  Krom  v. 
Levy,  1  Hun,  171 ;  Could  v.  Conway,  59  Barb. 
355;  Oreen  v.  Caulk,  16  Md.  556;  Acklen  v. 
Hickman,  63  Ala.  494,  35  Am.  Rep.  54; 
Burton  v.  Plummer,  2  Ad.  &  El.  341 ;  Beddo 
V.  Smith,  Minor  (Ala.)  397;  Queen  v.  Lang- 
ton,  L.  R.  2  0-  B.  Div.  296;  Wood  v.  Cooper, 
1  Car.  &  K.  646. 

An  instruction  which  directs  the  attention 
of  the  jury  to  particular  items  of  testimony 
is  objectionable. 

Church  V.  Melville,  17  Or.  413, 21  Pac  387; 
Crossen  v.  Oliver,  41  Or,  505,  69  Pac.  308; 
Blashfield,  Instructions  to  Juries,  S§  105- 
111;  State  v.  Huffman,  16  Or.  15,  16  Pac 
640 ;  State  v.  Bowker,  26  Or.  309,  38  Pac  124. 

WoWerton,  J.,  delivered  the  opinion  of 
the  court : 

The  defendant,  to  show  that  it  had  ob- 
served proper  care  and  precaution  in  keeping 
its  engines  and  the  smokestacks  thereof  in 
suitable  repair,  to  prevent  the  escape  of 
sparks  and  fire,  and  the  consequent  injuiy 
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to  the  property  of  others  along  the  line  of 
its  railroad,  called  one  Whitby  as  a  witness, 
who  testified  that  his  occupation  was  that 
of  a  boilermaker ;  that  he  was  and  had  been 
in  the  employ  of  the  defendant;  that  he  in- 
spected locomotives  at  times,  but  that  he 
could  not  testify  from  memory  regarding  any 
inspection  of  engine  No.  400, — the  one  sup- 
posed to  have  done  the  damage.  A  book  was 
then  placed  in  his  hands,  and  his  attention 
called  to  a  page  purporting  to  show  the 
examination,  condition,  and  repair  of  the 
smokestack  and  ash  pan  of  such  engine  at  La 
Grande  from  time  to  time  during  the  month 
of  December,  1902.  This  book  is  ruled  in 
columns  headed,  respectively:  "Date  of 
examination;"  "Condition  of  smokestack 
and  Netting;"  "Repaired,  State  Nature  of 
Repairs;"  "Condition  of  Ash  Pan  and 
Netting;"  ^'Repairs,  State  Nature  of  Re- 
pairs;" "Signature  of  Inspector;"  and  "Oc- 
cupation." Within  the  column  headed  "Con- 
dition of  Smokestack  and  Netting**  is  writ- 
ten the  word  "Good,**  opposite  the  figure  "2** 
in  the  column  headed  "Date  of  Examina- 
tion.** The  word  "Good"  is  also  written 
under  the  heading  "Condition  of  Ash  Pan 
and  Netting,"  the  name  of  C.  W.  Ellsworth 
under  the  heading  "Signature  of  Inspector,*' 
and  the  word  "Inspector**  under  that  of  "Oc- 
cupation." The  same  thing  appears  as  of 
dates  December  3d  and  5th.  So  of  the  7th, 
11th,  13th,  15th,  23d,  30th,  and  Slst,  except 
that  the  name  of  J.  A.  Whitby  appears  under 
"Signature  of  Inspector,*'  and  "Boilermaker** 
under  "Occupation.**  The  witness  then 
further  testified  that  the  signatures  on  the 
page  were  those  of  the  witness,  except  the 
first  three,  and  that  the  word  "Boilermaker** 
was  written  by  him,  but  that  the  word 
"Good,**  wherever  appearing,  was  written  by 
a  clerk  in  the  division  forcman*s  office;  that 
it  was  entered  from  reports  that  the  witness 
turned  in  in  writing;  that  when  he  signed 
the  page  he  knew  the  entries  as  indicated  by 
the  clerk  opposite  his  signature  to  be  correct. 

On  cross-examination  the  inquiry  proceed- 
ed as  follows: 

Q,  Do  you  know  those  entries  there  to  cor- 
rectly report  the  examinations  made  on  those 
dates? 

A.  They  do. 

Q.  What  do  you  recall  about  the  in- 
spections except  from  this  memoranda? 

A.  When  the  book  is  given  to  me  to  sign. 
we  have  the  memoranda  right  there,  and 
look  them  over  when  we  sign  the  book,  to 
make  sure  it  is  right  when  we  sign  it. 

Q.  You  make  those  memoranda  on  what, — 
a  book? 

A.  Tes,  sir;  a  shopbook.     .     .    . 

Q,  The  book  is  still  there,  which  you  made 
the  original  entries  in? 
69  L.  R.  A. 


A.  I  guess  it  is. 

Q.  It  is  not  here,  is  it  ? 

-1.  No,  sir. 

Q.  The  clerk  makes  this,  and  you  sign 
them? 

A.  He  keeps  them,  and  copies  them  off  of 
these  reports. 

Q.  Who  told  you  he  copied  it  oflf  ? 

A,  I  frequently  see  him. 

It  is  further  shown  that  this  book  is 
signed  by  the  inspector  from  the  1st  to  the 
5th  of  every  month  following.  The  page  al- 
luded to  had  previously  been  offered  and  re- 
ceived in  evidence  without  objection  while 
Ellsworth,  the  inspector  signing  as  of  dates 
December  2d,  3d,  and  5th,  was  on  the  stand, 
and  likewise  the  entire  book  had  been  of- 
fered and  admitted,  which  shows  the  in- 
spection of  many  other  engines  during  the 
same  month;  but  at  this  time  there  was  an 
objection  interposed  both  to  the  memoran- 
dum, and  to  the  witness's  using  it,  because  it 
appears  from  the  witness's  statement  that 
he  did  not  make  the  entries,  nor  were  they 
made  under  his  supervision.  Ellsworth, 
while  a  witness,  testified  that  he  made  his 
reports  sometimes  on  stubs,  requisition  stub 
books, — ^anything  to  get  them  on,— during 
the  month,  which  he  sent  into  the  office,  but 
that  he  had  them  before  him  when  he  signed 
up  the  exhibit.  The  objection  to  the  memo- 
randum itself  is  manifestly  without  merit, 
as  at  this  time  it  had  already  been  admitted 
in  evidence  without  objection ;  and,  as  to  the 
objection  to  the  witness's  using  it,  we  are  of 
the  opinion  that  it  is  also  without  merit,  for 
the  reason  that  the  exhibit  was  already  a 
matter  in  evidence,  and,  being  so,  there  exist- 
ed no  good  reason  why  the  witness  should 
not  have  been  examined  concerning  it,  nor 
why  he  should  not  have  made  such  state- 
ments touching  the  real  facts  as  he  was 
enabled  to  with  its  aid.  However,  as  this 
case  must  go  back  for  a  new  trial  on  another 
point,  we  will  state  briefly  the  result  of  our 
investigation  as  to  the  admissibility  and  use 
of  this  memorandum  for  any  purpose  in  the 
case. 

Under  the  testimony  of  Whitby,  the  result 
of  the  inspections  were  first  noted  in  a  shop- 
book,  and  the  memorandiui  in  question  was 
subsequently  made  up  from  these  notations 
by  the  division  foreman's  clerk,  and  verified 
by  the  witness,  who  appended  his  signature 
in  testimony  thereof.  The  original  entries 
are  those  made  in  the  shopbook.  Memoranda 
made  up  therefrom  are  but  secondary  evi- 
dence, and  are  not  per  se  competent  evi- 
dence of  what  was  done ;  nor  are  they  compe- 
tent for  use  by  the  witness  under  any  con- 
ditions, unless  they  so  refresh  his  memory 
that  he  would  thereby  be  enabled  to  testify 
independently  of  them,  or  except  the  origin- 
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als  be  lost,  or  their  absence  legally  excused. 
State  V.  Magers,  36  Or.  38,  42,  58  Pac.  892; 
Baines  v.  Cadicell,  40  Or.  220,  66  Pac.  910. 
By  the  old  law  a  witness  might  have  re- 
freshed his  memory  from  the  memorandum 
or  writing  made  by  himself  or  under  his 
direction,  if  made  at  or  near  the  time,  and 
while  the  fact  or  facts  of  which  it  speaks 
were  fresh  in  his  mind;  and  so  he  might 
have  refreshed  his  memory  from  a  memoran- 
dum or  record  made  by  another,  if  read  by 
or  to  him  when  the  matter  was  fresh  in  his 
memory,  so  that  he  was  enabled  to  depose 
that  the  writing  correctly  represented  his 
recollection  at  the  time.  1  Greenl.  Ev.  16th 
ed.  §  4396,  Abbott,  Trial  Brief,  2d  ed.  395; 
Stephen's  Digest  of  Ev.  art.  136;  2  Phil- 
lipps,  Ev.  ♦916;  Com.  v.  Ford,  130  Mass.  64, 
39  Am.  Rep.  426.  The  statute  has  changed 
this  rule,  so  that  now  a  memorandum  must 
have  been  made  by  the  witness  himself,  or 
under  his  direction.  1  Bellinger  &  C.  Anno. 
Codes  &  Statutes,  §  848.  This  statute,  in 
the  light  of  the  law  as  it  formerly  stood,  was 
probably  designed  to  apply  more  particular- 
ly, if  not  exclusively,  to  those  memoranda 
where,  after  consultation  by  the  witness,  his 
memory  is  not  so  refreshed  that  he  can  speak 
from  his  own  recollection  independently  of 
the  writing,  because,  if  wholly  refreshed,  so 
that  he  can  speak  without  it,  it  is  not  always 
necessary  that  he  produce  it  in  court;  but, 
if  reference  is  made  to  it  while  testifying, 
it  is  proper  for  the  opposite  counsel  to  cross- 
examine  concerning  it,  to  determine  whether 
he  is  using  it  as  evidence  aside  from  his 
recollection.  Friendly  v.  Lee,  20  Or.  202, 
25  Pac.  396;  State  v.  Magers,  36  Or.  38,  42, 
58  Pac.  892 ;  Haines  v.  Cadwell,  40  Or.  229, 
66  Pac.  910;  Hill  v.  StatCy  17  Wis.  676,  86 
Am.  Dec.  736;  Folsom  v.  Apple  River  Log- 
Driving  Co,  41  Wis.  602.  The  theory  of  the 
law  deducible  from  the  books  seems  to  be 
that  a  memorandum  is  but  secondary  evi- 
dence of  the  facts  of  which  it  speaks,  the 
primary  evidence  being  the  knowledge  of  the 
witness,  if  he  is  able  to  testify  truly  as  to 
the  facts  mentioned,  or  if  he  is  enabled  to 
testify  from  present  recollection  after  hav- 
ing had  his  mind  quickened  by  the  memoran- 
dum,— that  is  to  say,  of  his  own  knowledge, 
independent  of  the  memorandum;  and  it  is 
only  when  this  primary  proof  is  not  avail- 
able thnt  resort  may  be  had  to  the  secondary, 
so  that  it  becomes  necessary  to  show  that  the 
witness  cannot  speak  from  knowledge  of  the 
facts,  or  from  present  recollection  thereof, 
after  having  consulted  the  memorandum,  be- 
fore it  can  become  of  evidentiary  value, 
either  as  auxiliary,  or  an  aid  to  the  mind 
in  speaking  from  it.  Bradner,  Ev.  2d  ed. 
472;  Abbott,  Trial  Ev.  2d  ed.  395,  396; 
Friendly  v.  Lee,  20  Or.  202,  25  Pac.  396; 
Boicard  v.  McDonough,  77  N.  Y.  592;  Peck 
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V.  Valentine,  94  N.  Y.  569,  571;  National 
Ulster  County  Bank  v.  Madden,  114  N.  Y. 
280,  284,  11  Am.  St.  Rep.  633,  21  N.  E.  408; 
Krom  V.  Levy,  1  Hun,  171;  People  v.  Mo- 
Laughlin,  UO  N.  Y.  365,  44  N.  E.  1017; 
Acklen  v.  Hickman,  63  Ala.  494,  35  Am. 
Rep.  54;  Hayden  v.  Boxie,  27  111.  App.  533. 
But  to  enable  a  witness  to  testify  from  the 
memorandum,  under  the  conditions  stated, 
it  must  be  the  original,  unless  it  be  lost,  or 
its  absence  excused.  Davis  v.  Field,  56 
Vt.  426;  Caldwell  v.  Boxcen,  80  Mich, 
382,  45  N.  W.  185;  Harrison  v.  Middle- 
ton,  11  Gratt.  527,  547.  If  the  original  be 
produced,  and  it  appears  that  it  was  made 
in  the  usual  course  of  business,  it  may  be 
introduced  and  received  in  evidence  along 
with  the  testimony  of  the  witness  who  made 
it,  and  is  enabled  to  say  that  the  facts  stated 
in  it  were  correctly  minuted  at  the  time; 
but  this  is  because  he  has  forgotten,  so  that 
he  is  unable  to  speak  concerning  such  facts 
without  the  aid  of  the  memorandum.  Ab- 
bott, Trial  Ev.  2d  ed.  395,  396;  National 
Ulster  County  Bank  v.  Madden,  114  N.  Y. 
280,  284,  11  Am.  St.  Rep.  633,  21  N.  E.  408: 
Peck  V.  Valentine,  94  N.  Y.  569,  571;  Krom 
V.  Levy,  1  Hun,  171;  Merrill  v.  Ithaca  &  O. 
R.  Co,  16  Wend.  586,  30  Am.  Dec.  130; 
Moots  V.  State,  21  Ohio  St.  653;  Burton  v. 
Plummet y  2  Ad.  &  El.  341;  Doe  ex  dem. 
Church  V.  Perkins,  3  T.  R.  749;  Tanner  v. 
Taylor,  referred  to  by  Mr.  Justice  Buller  in 
the  latter  case.  Memoranda  made  in  the 
usual  course  of  business,  when  made  up 
from  reports  of  subordinates,  are  admissible, 
under  the  rule,  when  accompanied  by  the 
testimony  of  such  subordinates  that  they 
represent  truly  what  had  transpired,  com- 
bined with  that  of  the  person  minuting  the 
transactions  that  they  were  also  truly  noted; 
but  not  so  with  merely  private  memoranda, 
not  made  in  pursuance  of  any  duty  owed  by 
the  person  making  them.  New  York  v. 
Second  Ave.  R.  Co.  102  N.  Y.  581,  55  Am. 
Rep.  839,  7  N.  E.  905.  To  the  same  purpose, 
see  Hanoood  v.  Mulry,  8  Gray,  250;  Miller 
V.  Shay,  145  Mass.  162,  1  Am.  St.  Rep.  449. 
16  N.  E.  468.  So  the  court  in  the  case  of 
The  Norma,  15  C.  C.  A.  553,  36  U.  S.  App. 
421,  68  Fed.  509,  where  entries  were  made 
in  the  usual  way  from  memoranda  furnished 
by  foremen  of  the  time  of  their  workmen,  the 
memoranda  being  lost,  held  that  the  proofs 
were  sufficient  as  to  certain  items  pertaining 
to  the  yacht ;  the  foremen  having  been  called 
in  conjunction  with  the  bookkeeper  who 
made  up  the  account.  Citing  New  York  v. 
Second  Ave.  R.  Co.  102  N.  Y.  581,  55  Am. 
Rep.  839,  7  N.  £.  905.  Another  phase  of  the 
question  was  presented  in  Peck  v.  Valentine, 
\)4  N.  Y.  o69,  571,  where  the  plaintiiT,  for 
the  purpose  of  proving  that  defendant  had 
not  entered  in  his  cashbook  all  the  moneys 
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received  by  him  for  the  sales  of  liunber, 
called  one  Leggett,  who  testified  that  he 
kept  on  a  loose  piece  of  paper  an  account  of 
moneys  received  by  defendant,  which  he  gave 
to  the  plaintiff.  This  the  plaintiff  supple- 
mented by  his  own  testimony  that  he  re- 
ceived the  memorandum  from  Leggett  and 
had  lost  it,  but  that  he  had  correctly  copied 
the  figures  into  a  memorandum  book,  and 
that  the  entries  had  not  been  altered;  and  it 
was  held  error  to  receive  the  book  in  evi- 
dence, because  the  memorandum  of  Leggett 
was  not  produced,  and  he  was  not  called  upon 
to  verify  its  contents.  Of  a  kindred  jiature 
is  Hematite  Min.  Co.  v.  East  Tennessee,  V.  d 
O.  R.  Co.  92  Ga.  268,  18  S.  E.  24.  In  the 
light  of  these  rules  and  legal  principles,  we 
are  of  the  opinion  that  the  original  mem- 
oranda of  Ellsworth  and  Whitby,  showing 
the  dates  of  their  inspections,  should  have 
been  produced,  if  they  were  unable  to  testify 
to  the  facts  thereby  recorded  without  and  in- 
dependently «f  them.  If  produced,  however, 
it  would  have  been  competent  to  submit 
them  to  the  jury,  as  well  as  for  the  witnesses 
to  speak  from  them.  If,  on  the  other  hand, 
they  have  been  lost,  and  the  fact  is  satis- 
factorily shown,  then  the  fact  of  the  inspec- 
tion could  be  proved  by  calling  the  inspect- 
ors in  conjunction  with  the  clerk  in  the  di- 
vision foreman's  office  who  made  up  the 
present  book  in  the  usual  course  of  business, 
and  the  book  would  then  become  competent 
evidence  to  go  to  the  jury.  Neither  the  in- 
spector nor  the  clerk  being  able  to  testify  as 
to  the  fact  of  the  inspection  and  the  result, 
with  the  attendant  dates,  from. present  recol- 
lection, the  necessity  for  resort  to  the  second- 
ary evidence  would  thus  be  shown;  other- 
wise the  book  could  not  be  introduced.  The 
book  is  not  a  memorandum  made  by  the  in- 
spectors or  under  their  direction,  but  it  is 
a  reproduction  of  the  original  memoranda 
made  by  them.  It  is  a  memorandum  made 
by  the  clerk,  however,  and,  when  his  testi- 
mony concerning  it  is  conjoined  with  that 
of  the  inspectors,  showing  that  inspections 
were  made,  and  that  their  memoranda  have 
been  lost,  or  that  their  production  is  ex- 
cusable, and  they  are  able  at  the  same  time 
to  verify  this  as  being  a  correct  transcript 
therefrom,  there  exists  no  good  reason  why 
the  book  should  not  go  to  the  jury. 

According  to  the  bill  of  exceptions,  the 
plaintiffs  introduced  evidence  tending  to 
prove  that  the  fire  occurred  on  the  3d  day  of 
December,  1902;  that  it  started  in  a  ware- 
house close  to  the  railroad ;  that  a  passenger 
train  passed,  and  that  about  fifteen  minutes 
afterwards  the  fire  was  discovered;  that 
when  first  seen  it  was  a  "little  fire, — ^looked 
like  a  headlight  of  an  engine  at  a  short  dis- 
tance;" and  that  it  started  on  the  roof  of  a 
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warehouse.  This  was  about  6  o'clock  in  the 
morning.  Plaintiffs  also  introduced  other 
evidence  tending  to  show  that  other  trains 
were  seen  passing  there  on  previous  morn- 
ings, and  shortly  after  the  fire,  and  that  the 
engines  w^ere  frequently  seen  to  throw  out 
sparks  sufficient  at  times  to  set  fire  to  grass 
along  the  way;  that  the  engine  hauling  the 
same  passenger  train  was  at  other  times 
seen  to  emit  sparks,  some  of  them  of  large 
size;  that  the  passenger  train  in  question 
was  No.  6,  but  it  was  not  known  what  engine 
was  attached  to  it.  Under  this  record,  plain- 
tiffs requested  the  following  instruction: 
"You  are  the  judges  of  all  the  facts  in  the 
case,  and  should  the  defendant  offer  proof 
to  establish  the  fact  that  the  engines  and  the 
particular  engine  claimed  to  have  caused  the 
fire  was  equipped  with  the  best  modern  ap- 
pliances generally  used,  and  that  it  was  in 
good  repair,  and  operated  by  careful  and 
skilled  mechanics,  who  were  careful  at  the 
time,  you  will  nevertheless  take  all  the  evi- 
dence into  consideration,  and  determine  from 
the  whole  evidence  whether  this  is  true  or 
not;  and,  in  doing  this,  you  will  take  into 
consideration  any  evidence  tending  to  show 
that  other  fires  were  caused  by  engines  of  the 
defendant  at  other  times  shortly  prior  or 
subsequent  to  the  fire  alleged  in  the  com- 
plaint, or  whether  engines  of  the  defendant, 
or  this  particular  engine,  scattered  coals  or 
sparks  or  cinders  at  the  time  of  this  par- 
ticular fire,  or  shortly  prior  or  subsequent 
thereto,  in  determining  whether  the  defend- 
ant has  been  guilty  of  negligence  or  not." 
This  the  court  modified  so  as  to  confine  its 
application  to  the  particular  engine  which 
it  is  claimed  caused  the  fire,  and  its  action 
in  that  regard  is  assigned  as  error.  The  par- 
ticular engine  that  did  the  damage  not  hav- 
ing been  identified  by  plaintiffs'  pleadings  or 
proof,  plaintiffs  were  entitled  to  the  instruc- 
tion requested.  2  Thomp.  Neg.  2371-2374; 
Koontss  V.  Oregon  R.  d  N(W.  Co.  20  Or.  3, 
23  Pac.  820.  The  one  given  had  the  effect 
of  saying  to  the  jury  at  the  last  that,  al- 
though evidence  had  been  admitted  tending 
to  show  that  other  engines  than  the  one 
claimed  by  the  defendant  to  have  set  the  fire 
had  shortly  previous,  and  subsequent  there- 
to, in  passing  in  proximity  to  the  place, 
scattered  and  communicated  fire,  they  need 
not  consider  such  evidence,  but  only  such  of 
the  kind  as  related  to  the  particular  engine 
in  question,  in  arriving  at  their  verdict  in 
the  case. 

This  was  errors  for  which  the  judgment  of 
the  Circuit  Court  will  he  reversed,  and  the 
cause  remanded  for  such  further  proceedings 
as  may  seem  proper. 

Rehearing  denied. 
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1.  A  decree  for  defendant  In  mn  action 
to  compel  the  surrender  of  corporate 
bonds  to  a  corporation  which  had  suc- 
ceeded to  the  rights  of  the  one  which  issued 
them,  on  the  ground  that  they  had  been 
wrongfully  transferred  by  one  in  whose 
hands  they  had  been  placed  for  negotiation 
for  the  benefit  of  the  corporation,  will  estop 
the  corporation  plaintiff,  in  a  subsequent 
suit  to  foreclose  the  mortgage  by  which  the 
bonds  are  secured,  from  setting  up  thnt  they 
had  been  paid,  or  that  the  present  plaintiff's 
grantor  was  present  when  the  corporation 
that  issued  the  bonds  transferred  its  prop- 
erty to  the  present  defendant,  and  knew  that 
the  latter  understood  that  it  was  acquiring 
the  property  free  from  the  Hen  of  the  mort- 
gage, since  these  were  matters  which  should 
have  been  tried  in  the  former  suit. 

X.  A  decree  denying  the  rigrht  of  a  cor- 
poration to  have  bonds  secvred  by 
mortiraare  on  Its  property  surren- 
dered by  a  pledgee  who  was  seeking 
to  foreclose  its  Hen  on  the  bonds  against  the 
pledgeor,  on  the  ground  that  the  bonds  had 
been  wrongfully  put  upon  the  market  and 
had  never  been  rightfully  negotiated.  Is  no 
bar  to  a  subsequent  suit  against  the  corpora- 
tion to  foreclose  the  mortgage  by  which  they 
are  secured,  since  the  latter  question  could 
not  have  been  determined  In  the  former  ac- 
tion. 

(December  12,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Union  County  in 
favor  of  defendants  in  an  action  brought  to 
foreclose  a  mortgage.    Reversed. 

Statement  by  Bean,  J.: 

In  January,  1803,  the  Union  Railway 
Company  issued  and  delivered  to  J.  W.  Shel- 
ton  twenty  bonds,  of  the  par  value  of  $1,000 
each,  secured  by  mortgage  on  its  property. 
Shelton  sold  four  of  the  bonds,  and  they 
came  into  the  hands  of  F.  L.  Richmond  and 
W.  T.  Wright.  Wright  and  Richmond  bor- 
rowed $1,500  of  the  First  National  Bank  of 
Union  on  their  promissory  note,  and  depos- 
ited the  four  bonds  as  collateral  security 
therefor,  under  an  agreement  that  in  case 
the  note  was  not  paid  at  maturity  the  bank 
might,  at  its  option  as  to  time  and  manner, 
and  without  notice  to  the  pledgeors,  sell  the 
bonds  at  public  or  private  sale  to  pay  the 
amount  due  on  the  note,  together  with  ac- 


NOTR. — For  a  collection  of  authorities  upon 
the  doctrine  of  res  judicata,  see  notes  to  Wlese 
V.  San  Francisco  Musical  Fund  Soc.  7  L.  R.  A. 
577,  and  Chores  v.  Hooper,  11  L.  B.  A.  808,  and 
also  the  case  of  Draper  v.  Medloclc,  which  im- 
mediately follows  this,  and  which  takes  a  some- 
what different  view  of  the  question  involved. 
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cruing  interest  and  costs.  Default  was  made 
in  payment  of  the  note,  and  the  bank  elected 
and  undertook  to  foreclose  its  lien  upon  the 
bonds  in  the  manner  provided  in  the  agree- 
ment, whereupon  the  defendant  the  Union 
Street  Railway  Company,  which  had  pur- 
chased the  mortgaged  property  after  the 
bonds  had  been  transferred  to  the  bank, 
brought  a  suit  in  equity  to  compel  the  bank 
to  surrender  up  such  bonds  for  cancelation, 
on  the  ground  that  they  were  issued  in  trust 
to  Shelton,  in  order  that  he  miirht  negotiate 
them  to  intending  purchasers  for  the  use 
and  benefit  of  the  company,  and  had  been 
delivered  to  the  bank  by  Shelton  for  safe- 
keeping until  so  sold  and  disposed  of;  that 
no  sale  had  been  made,  and  therefore,  in 
equity,  they  belonged  to  the  plaintiff,  as  the 
purchaser  of  the  property  covered  by  the 
mortgage  given  to  secure  the  payment  there- 
of. Issue  was  joined,  and  the  suit  tried  and 
determined  on  the  merits,  resulting  in  a  de- 
cree in  favor  of  the  defendants.  Union 
Street  R.  Co,  v.  First  Nat,  Bank,  42  Or.  606, 
72  Pac.  586,  73  Pac.  341.  The  bank  there- 
after foreclosed  its  lien  upon  the  bonds,  and 
sold  them  to  the  present  plaintiff,  who 
brings  this  suit  to  enforce  the  mortgage 
given  by  the  railway  company  to  secure  the 
paj'meut  thereof.  For  a  defense  to  the  pres- 
ent suit,  the  defendants  allege,  in  brief,  (1) 
that  the  bonds  were  paid  in  full  to  the  bank 
out  of  the  money  paid  by  the  promoters  of 
the  Union  Street  Railway  Company  for  the 
mortgaged  property;  and  (2)  that  W.  T. 
Wright,  the  president  of  the  bank,  was  pres- 
ent at,  and  participated  in,  the  negotiations 
for  the  purchase,  and  knew  that  such  pro- 
moters understood  and  believed  at  the  time 
that  such  purchase  would  be  free  of  all  liens 
and  encumbrances,  notwithstanding  which 
he  failed  and  neglected  to  disclose  to  them 
the  lien  of  the  bank  on  the  four  bonds  in 
suit,  but  permitted  them  to  pay  over  the 
money  and  take  a  conveyance  of  the  prop- 
erty in  ignorance  thereof,  and  therefore  the 
bank  and  its  successor  with  knowledge 
should  now  be  estopped  from  asserting  that 
such  bonds  are  a  lien  upon  the  property.  Tlie 
plaintiff  pleaded  the  decree  in  the  former 
suit  as  a  bar,  and  averred  that  all  the  mat- 
ters and  things  now  alleged  as  a  defense  to 
the  present  suit  were  known  to  the  defend- 
ants at  the  time  the  former  suit  was  com- 
menced, and  should  have  been  alleired  there- 
in as  a  ground  of  recovery.  The  court  below 
held  the  former  decree  not  a  bar  or  estoppel, 
found  the  facta  in  favor  of  the  defendants, 
and  dismissed  plaintiff's  complaint. 

Messrs.  C.  E.  Coohran  and  Crawford 
A  Crawford,  for  appellant: 

The  terms  of  the  contract  of  security  gov- 
ern the  parties,  and  it  was  the  duty  of  the 
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First  National  Bank  of  Union  to  sell  there- 
under. 

Colebrooke,  Collateral  Securities,,  §  118; 
Foote  V.  Utah  Commercial  d  8av.  Bank,  17 
Utah,  283,  54  Pac.  104;  Union  Trust  Co.  t. 
Rigdon,  93  111.  458:  Griggs  v.  Day,  136  N. 
Y.  152,  18  L.  R.  A.  120,  32  Am.  St.  Rep. 
704,  32  N.  E.  612;  Waring  v.  Gaskill,  95  Ga. 
731,  22  S.  E.  659. 

Having  followed  the  terms  of  the  contract 
strictly,  the  appellant,  as  purchaser  of  the 
bonds,  acquired  a  valid  title  to  the  property 
pledged, — all  the  property  of  the  pledgeors 
and  pledgee  therein. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  893,  H 
4;  Balliday  v.  Bank  of  Stewart  County,  112 
Ga.  401,  37  S.  E.  721;  Rozet  v.  McClellan, 
48  111.  345,  95  Am.  Dec.  551;  Potter  v. 
Thompson,  10  R.  I.  1. 

A  judgment  of  a  court  of  competent  juris- 
diction, delivered  upon  the  merits  of  the 
cause,  is  final  and  conclusive  between  the 
parties  in  a  subsequent  action  or  suit  upon 
the  same  cause,  not  only  as  to  all  matters 
actually  litigated  and  determined  in  the 
former  action,  but  also  as  to  every  ground 
of  recovery  or  defense  which  might  have 
been  presented  and  determined  therein. 

24  Am.  &  Eng.  Enc.  Law,  p.  781,  note  3; 
Bai-rett  v.  Failing,  8  Or.  152;  Veil  v.  Tol- 
man,  12  Or.  289,  7  Pac.  103 :  Belle  v.  Brown, 
37  Or.  592,  61  Pac.  1024;  White  v.  Ladd,  41 
Or.  332,  93  Am.  St  Rep.  732,  68  Pac.  739;  2 
Black,  Judgm.  §  731 ;  Cromwell  v.  Sac  Coun- 
ty, 94  U.  S.  351,  24  L.  ed.  195;  Lake  County 
v.  Piatt,  25  0.  C.  A.  87,  49  U.  S.  App.  216, 
79  Fed.  571 ;  Holt  County  v.  National  L.  Ins, 
Co.  25  C.  C.  A.  469,  49  U.  S.  App.  376,  80 
Fed.  689;  Stewart  v.  Stehlins,  30  Miss.  66; 
Burford  v.  Kersey,  48  Miss.  642;  Patterson 
V.  Wold,  33  Fed.  793;  Farwell  v.  Brown,  35' 
Fed.  811. 

The  issues  in  Union  Street  R.  Co.  v.  First 
yal.  Bank,  42  Or.  606,  72  Pac.  586,  73  Pac. 
341,  were:  First.  Plaintiff's  right  to  have 
the  bonds  and  mortgage  securing  the  same 
surrendered  up  and  canceled,  and  the  de- 
fendant's corresponding  primary  duty  so  to 
do ;  and  second,  the  delict  or  wrongful  act  or 
omission  of  defendant  by  which  primary 
right  and  duty  have  been  violated. 

Pom.  Rem.  &  Rem.  Rights,  H  3,  c.  3,  § 
518,  also  §  519;  Patterson  v.  Wold,  33  Fed. 
793. 

The  issues  in  the  case  at  bar  presented  by 
the  defendants  are  identical  with  those  pre- 
sented and  tried  in  the  former  case,  for  the 
reason  that  the  same  evidence  supports  both 
the  present  defense  and  the  former  suit. 

Freeman,  Judgm.  §  259 ;  Hahn  v.  Miller, 
68  Iowa,  745.  28  N.  W.  51;  Hawk  v.  Evans, 
76  Iowa,  593,  14  Am.  St.  Rep.  247,  41  N. 
W.  368;  Prouty  v.  Matheson,  107  Iowa,  259, 
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77  N.  W.  1041 ;  Stone  v.  United  States,  12 
C.  C.  A.  451,  29  U.  S.  App.  32,  64  Fed.  667. 
Messrs.  Leroy  Lomaz  and  C.  H.  TinUf 

for  respondents: 

One  who  advises  another  to  purchase  prop- 
erty, without  mentioning  a  lien  which  he 
claims  thereon,  is  estopped  from  asserting  it 
after  the  negotiations  are  completed  and  the 
purchase  price  paid. 

Alabama  G,  S.  R,  Co.  v.  South  d  North 
Ala.  R.  Co.  84  Ala.  570,  5  Am.  St.  Rep.  401, 
3  So.  286;  Jones  v.  Gates,  24  Or.  411,  33 
Pac.  i)89;  Titus  v.  Morse,  40  Me.  348,  63 
Am.  Dec.  665 ;  Copeland  v.  Copel€tnd,  28  Me. 
525. 

A  former  judgment  or  decree  can  operate 
as  a  bar  or  estoppel  only  as  to  matters  in  is- 
sue which  were  actually  litigated  or  deter- 
mined. 

Gcntrif  V.  Pacific  Live  Stock  Co.  (Or.)  77 
Pac.  115;  La  Follett  v.  Mitchell,  42  Or. 
46r>,  95  Am.  St.  Rep.  780,  69  Pac.  916; 
Cromwell  v.  Sac  County,  94  U.  S.  351,  24  L. 
ed.  195. 

The  essential  qualities  of  res  judicata 
are:  "There  must  be  a  suit,  actor,  reus, 
judex,  and  the  judgment  must  be  final ;  that 
is,  it  must  settle  the  matter  which  it  pur- 
ports to  conclude." 

Wells,  Res  Adjudicata,  p.  8. 

Bean,  J.^  delivered  the  opinion  of  the 
court: 

Upon  the  record,  we  have  substantially 
this  state  of  facts:  A  party  commenced  a 
suit  against  another  to  compel  the  surren- 
dering up  for  cancelation  of  negotiable  in- 
struments on  the  ground  that  they  were 
never  issued  for  value.  Issue  was  joined, 
the  suit  tried  on  the  merits,  and  a  decree 
rendered  in  favor  of  the  defendant.  At  the 
time  the  suit  was  commenced,  the  plaintiff 
therein  had  two  other  grounds  upon  which 
he  might  have  recovered,  neither  of  which, 
however,  he  set  up  or  alleged  in  the  com- 
plaint. Thereafter,  when  the  defendant  in 
the  former  suit,  or  the  party  who  had  suc- 
ceeded to  h*is  interest  with  knowledge, 
brought  an  action  to  enforce  the  payment 
of  the  instruments,  and  to  foreclose  the  lien 
given  as  security  therefor,  the  defendant 
therein  and  the  plaintiff  in  the  former  suit 
pleads  as  a  defense  the  two  matters  which 
he  might  have  relied  upon  for  relief  in  his 
first  suit.  The  question  for  decision  is 
whether  he  is  estopped  by  the  former  de- 
cree against  him  from  pleading  such  de- 
fenses. 

It  is  settled  law  in  this  state,  as  else- 
where, that  a  judgment  or  decree  rendered 
upon  the  merits  is  a  final  and  conclusive  de- 
termination of  the  rights  of  the  parties,  and 
a  bar  to  a  subsequent  proceeding  between 
them  upon  the  same  claim  or  cause  of  suit, 
31 


482 


Oregon  Supbeme  Court. 


Dec., 


not  only  as  to  the  matter  actually  deter- 
mined, but  as  to  every  other  matter  which 
the  parties  might  have  litigated  and  had  de- 
cided as  incident  to  or  essentially  connected 
therewith,  either  as  a  matter  of  claim  or  de- 
fense   (Neil  V.  Tolman,  12  Or.  289,  7  Pac. 
103;  Morrill  v.  Morrill,  20  Or.  96,  11  L.  R. 
A.  155,  23  Am.  St.  Rep.  95,  25  Pac.  362; 
Belle  V.  Browfiy  37  Or.  588,  61  Pac.  1024; 
White  V.  Ladd,  41  Or.  324,  93  Am.  St.  Rep. 
732,  68  Pac.  739)  ;  but  that  when  the  action 
is  upon  a  different  claim  or  demand  the  for- 
mer judgment  can  only  operate  as  a  bar  or 
an  estoppel  as  against  matters  actually  liti- 
gated or  questions  directly  in  issue  in  the 
former   action    {Barrett   v.   Failing,   8    Or. 
152;   Applegate  v.   Dotcell,   15  Or.  613,   16 
Pac.  651 ;  LaFollett  v.  Mitchell,  42  Or.  465. 
95  Am.  St.  Rep.  780,  69  Pac.  916;  Casedai; 
V.  Lindstrom,  44  Or.  309,  75  Pac.  222 ;  Gent- 
ry V.  Pacific  Live  Stock  Co,  (Or.)   77  Pac. 
115).     This   distinction   should   always   be 
kept  in  mind  in  considering  the  effect  of  a 
former  judgment  or  decree.     If  the  second 
action  or  defense  is  upon  the  same  claim  or 
demand,  the  former  judgment  is  a  bar,  not 
only  as  to  matters  actually  determined,  but 
such  as  could  have  been  litigated;  but,  if  it 
is  upon  another  claim  or  demand,  the  for- 
mer judgment  is  not  a  bar,  except  as   to 
questions  actually  determined  or  directly  in 
issue.    This  case  comes  within  the  principle 
first  stated.    It  is  a  suit  between  the  same 
parties  and  upon  the  same  claim  or  demand 
as  the  former  suit.     The  claim  or  demand 
in  the  first  suit  brought  by  the  defendant 
Union  Street  Railway  against  the  bank  was 
the  validity  of  the  bonds,  and  the  right  of 
the  bank  to  enforce  them  as  against  it.  This 
is   the   same   identical    question    presented, 
and  the  only  one  for  adjudication,  in  the 
present  suit.    It  was  determined  in  the  for- 
mer suit,  and  the  decree  therein  is  a  bar  to 
further  litigation  thereof  between  the  same 
parties,  although  the  plaintiff  therein  did 
not  allege  or  urge  all  the  reasons  entitling 
it  to  relief  as  demanded.    The  law  requires 
a  party  to  try  his  whole  suit  or  action  at 
one  time,  and  he  cannot  separate  his  claim 
or  divide  his  grounds  of  recovery  or  defense. 
The  application  of  this  principle  is  illus- 
trated by  two  Federal  cases.    In  Patterson 
V.   Wold,  33  Fed.   791,  the  plaintiff,  a  re- 
ceiver of  an  insolvent  estate,  brought  a  suit 
to  set  aside  a  deed  from  the  insolvent  to  his 
son,  and  a  mortgage  given  by  the  son  to 
certain  creditors  of  the  insolvent;  alleging 
the  deed  to  be  without  consideration,  and 
the  mortgage  a  fraudulent  preference.  Judg- 
ment   was    rendered    for    the    defendants. 
Thereafter    the    plaintiff    brought    another 
suit  to  avoid  the  same  deed,  alleging  that 
the  son  was  a  creditor  of  the  father  to  the 
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amount  of  $1,200.  and  that  the  land  was 
conveyed  to  him  in  payment  of  this  debt, 
and  was  a  fraudulent  preference  under  the 
statute,  and  therefore  void.    The  court  (Mr. 
Justice  Brewer  presiding)  held  that  the  first 
judgment  was  a  bar  to  the  second,  although 
the  grounds  of  recovery  were  different.  After 
quoting  Mr.  Pomeroy*s  analysis  of  the  ele- 
ments which  constitute  "a  cause  of  action" 
(Pom.   Rem.   &   Rem.   Rights,    §   519),   he 
says:  "Now,  what  is  the  plaintiff's  primary 
right,  as  allied  in  these  cases?    Obviously, 
in   each   the  same, — the  right  to  have  the 
land;    and    the    defendant's    corresponding 
primary  duty  is  to  let  him  have  the  land; 
and  the  defendant's  delict  or  wrongful  act 
is   the   failure   to   let   him   have   the   land. 
These  exist  in  each  case,  and  in  each  case 
alike.    It  is  true,  the  basis  of  complainant's 
primary  right  is,  as  alleged,  different  in  one 
case  from  that  in  the  other,    but    this    is 
mere  difference,  in  the  language  of  the  Su- 
preme Court,  in  *the  grounds  of  recovery.' 
I'he    mere    fact    that    different    testimony 
would  be  necessary  to  sustain  the  different 
allegations  in  the  two  bills  does  not  of  it- 
self necessarily  make  two  distinct  causes  of 
action.     Take  this  illustration:     Suppose  a 
party  bring  suit  to   recover   possession   of 
real  estate,  and  alleges  in  his  complaint  that 
he  is  owner  by  virtue  of  a  patent  from  the 
government.     After  a  judgment  against  him. 
would  he  be  permitted  to  maintain  a  second 
action,  alleging  that  he  was  the  owner  by  vir- 
tue of  certain  tax  proceedings  or  by  virtue  of 
a    judicial    sale?    Yet    different   testimony 
would  be  required  to  sustain  his  allegations 
in  the  two  actions.    In  both  of  such  actions 
plaintiff's  primary  right — that  of  possession 
based  on  ownership — would  be  the  same,  the 
•only  difference  being  in  the  grounds  of  re- 
covery.   All  the  grounds  of  recovery,  all  the 
basis  of  plaintiff's  title,  must  be  presented 
in  the  first  action,  or  they  are  lost  to  him 
forever,  exactly  the  same  as  when  a  party 
sued  upon  a  note,  and  having  several  de- 
fenses, pleads  only  one, — the  balance  are  as 
though  they  never  existed;    The  party  who 
has  his  day  in  court  must  make  his  entire 
showing.     He  cannot  support  a  claim  or  a 
defense    in    different    actions    on    different 
grounds."    The  recent  case  of  United  States 
V.  California  d  0.  Land  Co,  192  U.  S.  355, 48 
L.  ed.  476,  24  Sup.  Ct.  Rep.  266,  was  a  suit 
by  the  government  for  the  purpose  of  having 
a  certain  patent  of  land  declared  void  on 
the  ground  that  the  land  was  in  Klamath 
Indian  reservation,  and  therefore  not  within 
the  provisions  of  the  grant  to  the  company. 
One  plea  of  the  land  company  was  that  the 
plaintiff  had  filed  an  earlier  bill  against  it 
to  avoid  the  same  patent,  that  it  had  plead- 
ed matter  showing*  the  patent  to  be  valid, 
and  that  it  was  an  innocent  purchaser,  and 
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that  a  final  decree*  on  the  merits  had  been 
rendered  in  its  fjivor.  The  circuit  court 
held  the  plea  to  be  bad,  but  upon  an  appeal 
the  Supreme  Court  reversed  the  case,  hold- 
ing that  the  former  decree  was  a  bar,  al- 
though the  grounds  of  recovery  were  essen- 
tially different,  and  it  was  urged  that  the 
plaintiff  was  suing  in  a  different  capacity 
from  that  in  which  it  brought  the  first  suit. 
The  court,  by  Mr.  Justice  Holmes,  said :  **0n 
the  general  principles  of  our  law,  it  is  toler- 
ably plain  that  the  decree  in  the  suit,  under 
the  foregoing  statute,  would  be  a  bar.  The 
parties,  the  subject-matter,  and  the  relief 
sought  all  were  the  same.  .  .  .  Here  the 
plaintiff  is  the  same  person  that  brought 
the  former  bill,  whatever  the  difference  of 
the  interest  intended  to  be  asserted.  .  .  . 
The  best  that  can  be  said,  apart  from  the  act 
just  quoted,  to  distinguish  the  two  suits,  is 
that  now  the  United  States  puts  forward  a 
new  ground  for  its  prayer.  Formerly  it 
sought  to  avoid  the  patents  by  way  of  for- 
feiture. Now  it  seeks  the  same  conclusion 
by  a  different  means ;  that  is  to  say,  by  evi- 
dence that  the  lands  originally  were  except- 
ed from  the  grant.  But  in  this  as  in  the 
former  suit  it  seeks  to  establish  its  own 
title  to  the  fee.  It  may  be  the  law  in  Scot- 
land that  a  judgment  is  not  a  bar  to  a  sec 
ond  attempt  to  reach  the  same  result  by  a 
different  medium  concludendi,  .  .  .  Bui 
the  whole  tendency  of  our  decisions  is  to  re- 
quire a  plaintiff  to  try  his  whole  cause  of 
action  and  his  whole  case  at  one  time.  He 
cannot  even  split  up  his  claim  .  .  .  and 
a  fortiori  he  cannot  divide  the  grounds  of  re- 
covery. Unless  the  statute  of  1889  put  the 
former  suit  upon  a  peculiar  footing,  the 
United  States  was  bound  then  to  bring  for- 
ward all  the  grounds  it  had  for  declaring 
the  patents  void,  and,  when  the  bill  was  dis- 


missed, was  barred  as  to  all  by  the  decree.*' 
These  two  cases  and  the  principles  applied 
are  decisive  of  the  present  suit.  The  claim 
or  demand  of  the  defendant  Union  Street 
Railway  Company  in  the  suit  brought  by  it 
was  that  the  bank  had  no  interest  in  the 
bonds,  and  they  should  be  surrendered  up 
for  cancelation.  The  reasons  why  this 
should  be  done  were  not  the  cause  of  action 
or  primary  subject  of  incuiry.  There  may 
have  been  many  reason  why  the  bonds 
should  have  been  surrendered  up  and  can- 
celed, and  why  the  bank  could  not  enforce 
them  as  against  the  property  of  the  railway 
company;  but,  if  the  plaintiff  in  that  suit 
was  content  to  rely  upon  only  one  of  such 
reasons  as  a  ground  for  recovery,  the  others 
are  lost  to  it  as  completely  as  if  they  never 
existed. 

The  position  that  the  decree  in  the  for- 
mer suit  is  a  bar  to  the  right  of  the  plain- 
tiff to  foreclose  the  mortgage  given  to  se- 
cure the  payment  of  the  bonds  is  untenable, 
because  that  matter  was  not  germane  to  or 
connected  with  the  cause  of  action  or  suit, 
and  did  not  in  any  way  affect  the  merits  of 
the  controversy  then  before  the  court  for 
determination.  The  bank  was  not  the  owner 
of  the  bonds,  but  held  them  as  collateral  se- 
curity for  the  debt  of  persons  not  parties  to 
the  suit.  It  was  bound  by  the  terms  of  the 
contract  between  it  and  the  pledgeors,  and 
no  decree  of  foreclosure  could  have  been 
made  in  the  former  suit,  because  the  proper 
parties  were  not  before  the  court.  Union 
Street  R.  Co.  v.  First  Nat.  Bank,  42  Or.  606, 
72  Pac.  580,  73  Pac.  341. 

The  decree  of  the  court  below  toill,  there- 
fore, he  reversed,  and  one  entered  here  as 
prayed  for  in  the  complaint. 

Petition  for  rehearing  overruled. 
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William   W.   DRAPER  et  ah,  Exrs.,   etc., 
Plffs.  in  Err., 

V, 

R.  O.  MEDLOCK. 
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.) 


•1.  Wl&ere  a  Jndsmeiit  In  pleaded  mm  an 
estoppel,  tHe  burden  is  npon  the 
party    relylnar    npon    the    estoppel    to 

♦Headnotes  by  Fish,  P.  J. 


Note. — Ab  to  estoppel  by  julgment.  See  also 
!n  this  series,  notes  to  Fowler  v.  Bowery  Sav. 
Bank,  4  L.  U.  A.,  on  page  148,  and  Morrill  v. 
Morrill,  11  L.  R.  A.  155. 

See,  upon  the  doctrine  of  res  judicata  general- 
ly, the  proceeding  case  of  Ruckman  v.  Union 
Railway,  and  note  thereto. 
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sustain  the  plea  by  showing  that  the  particu- 
lar matter  in  controversy  was  ne<^Barlly  or 
actually  determined  in  the  former  litigation  : 
and  if  It  appear,  from  the  record  Introduced 
In  support  of  the  plea,  that  several  issuee 
were  Involved  in  such  litigation,  and  the  ver- 
dict and  Judgment  do  not  clearly  show  that 
this  particular  Issue  was  then  decided,  before 
such  plea  can  he  sustained  this  uncertainty 
must  be  removed  by  extrinsic  evidence  show- 
ing that  such  matter  was  then  decided  In  ac- 
cordance with  the  contention  of  the  party 
relying  upon  the  plea. 
2.  Evidence  offered  in  opposition  to 
sncli  plea,  which  shows  that  In  the  for- 
mer litigation  the  parties  alleged  to  be  es- 
topped by  the  Judgment  therein' sought  to  so 
amend  their  pleading  as  to  have  the  question 
In   controversy   in   the  subsequent   litigation 
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determined,   and   that   the   court   disallowed 
snch  amendment,  is  admissible. 

(March  4,  1005.) 

ERROR  to  the  Superior  Court  for  Gwin- 
nett County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
<>nforce  defendant's  liability  as  indorser  of 
a  promissory  note.     Reversed. 

The  case  sufficiently  appears  in  the  opin- 
ion. 

Messrs.  N.  Ii.  Hutohins  and  C.  H. 
Brand  for  plaintiffs  in  error. 

Messrs.  T.  M.  Peeplest  N.  L.  Hutohlns, 
Jr.,  and  AtUiuon  &  Bam  for  defendant 
in  error. 

Fish,  P.  J.,  delivered  the  opinion  of  the 
court: 

The  plea  of  res  judicata  in  the  present 
case  is  more  properly  a  plea  of  estoppel  by 
judgment,  as  the  decree  relied  on  in  support 
of  the  plea  was  not  rendered  in  a  case  in- 
volving the  same  cause  of  action.  Medlock's 
equitable  action  against  Moore,  Marsh,  & 
Co.,  in  which  this  decree  was  rendered,  was 
brought  for  the  purpose  of  setting  up  his 
defenses  to  the  suit  which  they  had  insti- 
tuted against  him  in  the  city  court  of 
Lawrenceville  upon  the  three  promissory 
notes  which  he  individually  had  executed  to 
them,  and  obtaining  certain  equitable  relief, 
s^uch  as  the  cancelation  of  a  security  deed, 
etc.,  which  be  could  not  obtain  in  the  city 
<»urt.  This  action  by  Medlock  was  not  an 
independent  suit,  but  was  merely  in  the  no- 
ture  of  an  equitable  answer  to  the  suit 
Against  him  in  the  city  court.  It  is  evident 
that  the  cause  of  action  in  the  suit  brought 
by  Moore,  Marsh,  &  Co.  against  Medlock  in 
the  city  court,  which  was  tried  under  his 
equitable  action  in  the  superior  court,  was 
entirely  difTerent  and  distinct  from  the 
cause  of  action  in  the  present  case.  In  the 
suit  in  the  city  court  the  action  was  based 
upon  three  promissory  notes  given  by  Med- 
lock to  Moore,  Marsh,  &  Co.,  payable  to 
their  order,  and  signed  by  him  alone  as 
maker.  In  the  case  in  hand  the  suit  ih 
based  upon  Medlock's  indorsements  of  tw«- 
promissory  notes,  each  payable  to  his  ow!i 
order,  signed  by  Zachry  and  Richmond  as 
makers,  indorsed  in  blank  by  Medlock,  and 
transferred  to  Moore,  Marsh,  &,  Co.  It  is 
clear  that  the  two  suits  were  upon  different 
instruments  or  obligations,  and  the  liability 
upon  which  the  plaintiffs  in  the  suit  in  the 
city  court  sought  to  recover  against  Med- 
lock was  different  from  that  upon  which  the 
plaintiffs  in  the  present  case  seek  to  recover 
ngainst  him.  Bill  v.  Freeman^  7  Ga.  211. 
•220:  Worth  v.  Carmichaely  114  Ga.  699,  40 
S.  E.  797.  In  the  case  last  cited  it  was 
held:  "A  judgment  rendered  in  litigation 
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between  the  same  parties  is  not  conclusive 
in  a  subsequent  suit  between  them  on  a  dif- 
ferent cause  of  action,  except  as  to  issues 
actually  made  and  determined  in  the  for- 
mer litigation.  Accordingly,  where  two 
notes  were  given  upon  a  consideration  aris- 
ing in  one  and  the  same  transaction,  a  judg- 
ment rendered  in  favor  of  the  payee  against 
the  maker  upon  one  of  such  notes  did  not 
operate  to  estop  the  latter  from  setting  up 
in  a  subsequent  action  brought  by  the  for- 
mer against  him  on  the  other  note  a  defense 
which  was  not  in  issue  when  the  judgment 
was  rendered."  If  two  notes  given  by  the 
same  maker  to  the  same  payee  upon  a  con- 
sideration arising  in  one  and  the  same 
transaction,  when  sued  upon  separately, 
represent  different  causes  of  action,  then  it 
is  perfectly  obvious  that  the  suit  against 
Medlock  in  the  city  court  of  Lawrenceville 
upon  the  three  promissory  notes  payable  to 
the  order  of  Moore,  Marsh,  &  Co.,  signed  by 
him  as  maker,  was  upon  a  different  cause 
of  action  from  that  involved  in  the  present 
suit  in  the  superior  court  of  Gwinnett 
county  against  him  upon  his  indorsements 
of  two  notes  payable  to  his  own  order,  and 
executed  by  Zachry  and  Richmond  as 
makers.  Even  if,  in  comparing  the  causes 
of  action,  we  look  merely  to  the  present 
case,  and  to  whatever  cause  of  action  Med- 
lock may  be  said  to  have  had  in  his  equi- 
table action  against  Moore,  Marsh,  &  Co.,  ig- 
noring the  fact  that  that  was  merely  in  the 
nature  of  an  equitable  answer  to  their  suit 
against  him,  it  seems  hardly  necessary  to 
say  that  his  cause  of  action  in  that  proceed- 
ing was  different  from  the  cause  of  action 
of  the  plaintiffs  in  the  present  case  against 
him.  Whatever  cause,  of  action  he  had  and 
net  up  then  is  obliged  to  be  different  and 
distinct  from  the  cause  of  action  set  up 
against  him  now. 

As  "a  judgment  rendered  in  litigation  be- 
tween the  same  parties  is  not  conclusive  in 
a  subsequent  suit  between  them  on  a  differ- 
ent cause  of  action,  except  as  to  issues  |ic- 
tually  made  and  determined  in  the  former 
litigation,"  the  question  arises  whether,  in 
the  case  under  consideration,  Medlock 
showed  that  in  the  former  litigation,  upon 
the  result  of  which  he  relied  to  support  his 
plea  of  res  judicata,  the  issue  as  to  his  lia- 
bility to  Moore,  Marsh,  &  Co.  upon  his  in- 
dorsements of  the  two  Zachry  and  Rich- 
mond notes  now  sued  on  was  both  made  and 
determined.  For  him  to  sustain  his  defense 
of  estoppel  by  judgment,  it  was  necessary 
for  him  to  show  not  only  that  this  issue  was 
raised  in  the  former  litigation,  but  also  that 
it  was  then  determined  in  his  favor.  The 
defenses  which  he  then  set  up  were  contra- 
dictory and  inconsistent.  One  of  them  was 
that  the  two  notes  of  Zachry  and  Richmond, 
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payable  to  the  order  of  Medlock,  upon  the 
indorsement  of  which  he  is  sued  in  the  pres- 
ent case,  had  been  accepted  by  Moore, 
Marsh,  &  Co.  rs  payment  pro  tanto  of  his 
indebtedness  to  them,  for  which  he  was  en- 
titled to  a  credit  upon  the  notes  on  which 
they  were  then  suing  him,  and  that  he  had 
subsequently  paid  to  them  the  balance  left 
due  thereon  in  cash.  It  is  obvious  that,  if 
this  defense  was  found  by  the  jury  to  be  sus- 
tained by  the  evidence,  their  verdict,  findin<r 
generally  in  his  favor,  and  that  his  three 
individual  notes  and  the  deed  which  he  had 
given  to  secure  them  be  surrendered  and 
canceled,  and  Moore,  Marsh,  &  Co.  be  re- 
quired to  execute  a  deed  reconveying  the 
property  described  in  the  security  deed  to 
him,  naturally  followed;  and  it  was  wholly 
unnecessary  for  them  to  pass  upon  the  mer- 
its of  his  other  defenses.  It  is  impossible  to 
tell,  from  the  record  introduced  in  support 
of  the  plea  of  estoppel  by  judgment,  upon 
which  of  the  defenses  set  up  by  Medlock  in 
his  equitable  proceeding  against  Moore, 
Marsh,  &  Co.  the  verdict  therein  was  ren- 
dered, as  the  verdict  was  general.  It  is  evi- 
dent that,  if  that  verdict  was  based  upon  the 
above-stated  defense,  the  decree  founded 
thereon  is  no  bar  to  the  present  action 
against  him,  for  the  verdict  would  then 
mean  no  more  than  that  Medlock,  after  pay- 
ing his  three  individual  notes  which  he  had 
given  to  Moore,  Marsh,  &  Co.,  with  the  two 
notes  of  Zachry  and  Richmond,  indorsed  by 
him,  and  a  certain  sum  in  cash  to  cover  the 
balance,  was  entitled  to  have  these  individ- 
ual notes  surrendered  to  him,  and  the  deed 
which  he  had  given  to  secure  them  canceled, 
and  the  property  therein  described  recon- 
veyed  to  him. 

A  case  decided  by  this  court  which  is  di- 
rectly in  point  is  Hunter  v.  Davis ^  19  Ga.. 
413.  where  it  was  held:  "A  judgment  is  not 
a  technical  estoppel  as  to  any  matter,  if  the 
matter  is  not  such  that  it  had,  of  necessity, 
tq  be  determined  by  the  court  and  jury  be- 
fore the  court  could  give  the  judgment."  In 
that  case  the  original  trustee  named  in  a 
deed  which  conveyed  certain  negroes  and 
other  property  in  trust  for  specified  pur- 
poses and  beneficiaries  had  been  removed  for 
cause,  and  another  trustee  appointed  in  his 
stead;  and  the  new  trustee  had  brought  an 
action  of  trover  for  the  recovery  of  four  of 
these  negroes,  against  the  person  who  had 
them  in  possession,  who  was  the  husband  of 
one  of  the  beneficiaries.  Upon  the  trial  of 
this  action  the  defendant  introduced  in  evi- 
dence a  transcript  of  the  record  of  a  suit  in 
equity  against  him  and  his  wife  and  the 
original  trustee,  brought  by  the  other  bene- 
ficiaries of  the  trust,  and  relied  upon  the  de- 
cree therein  rendered  as  an  estoppel  upon 
the  plaintiff  in  the  trover  suit.  Upon  the 
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trial  of  the  trover  case,  the  judge,  in  effect, 
charged  the  jury  that  the  plaintiff,  being  a 
party  to  the  decree,  was  estopped  from  de- 
nying the  right  of  the  defendant  to  hold  the 
negroes  during  the  lifetime  of  his  wife. 
This  court  held  such  charge  to  be  erroneous, 
upon  the  ground  that,  in  order  for  the  de- 
cree in  the  equity  cause  to  be  rendered,  "it 
was  not  a  matter  of  necessity  that  the  court 
should  first  determine  the  question"  which 
was  involved  in  the  trover  suit.  Benning, 
J.,  who,  delivered  the  opinion,  said :  "Was 
the  right  asserted  in  the  action  of  trover 
such  that  it  had,  of  necessity,  to  be  deter- 
mined by  the  court  in  the  equity  suit  before 
it  could  render  tne  decree  which  it  did  ren- 
der in  that  suit?"  Then,  after  discussing 
this  question,  he  concluded  that  "it  was  at 
least  not  a  matter  of  necessity  that  the 
court,  before  making  the  decree, 
should  have  determined"  this  question,  and 
that  therefore  the  decree  could  be  no  bar  to 
the  action  of  trover. 

Another  case  which  is  equally  in  point  is 
Bradley  v.  Johnson,  49  Ga.  412.  In  that 
case  the  complainant,  as  the  widow  and  heir 
at  law  of  Bradley,  filed  a  bill  against  the  de- 
fendant, as  the  administrator  of  Bradley, 
for  an  accounting  and  distribution  of  Brad- 
tev's  estate,  with  a  prayer  for  injunction. 
On  the  trial  of  the  case,  Johnson,  the  de- 
fendant administrator,  introduced  in  evi- 
dence an  exemplification  from  the  court  of 
ordinary  of  the  county,  from  which  it  ap- 
peared that  he  had  made  application  to  that 
court  for  letters  of  administration  upon 
such  estate,  to  which  the  complainant  had 
entered  a  caveat,  claiming  that  she,  as  thn 
widow  of  Bradley,  was  entitled  to  the  ad- 
ministration ;  that  the  ordinary  had  granted 
letters  of  administration  to  her;  that  an 
appeal  had  been  entered  to  the  superior 
court;  and  that  the  trial  in  that  court  re- 
sulted in  a  judgment  that  the  appellant, 
Johnson,  was  entitled  to  administration 
upon  Bradley's  estate,  which  judgment  had 
been  certified  to  the  court  of  ordinary  and 
made  the  judgment  of  that  court.  The  ad- 
ministrator relied  upon  this  evidence  as 
showing  that  the  question  whether  the  com- 
plainant was  the  widow  of  Bradley  had  beon 
made  in  the  case  in  the  court  of  ordinary, 
and  there  determined  against  her;  and, 
upon  such  evidence,  under  the  charge  of  tin.' 
court,  he  obtained  a  verdict  and  judgment 
in  his  favor.  This  court,  in  reversing  the 
judgment,  held  that  the  judgment  in  the 
court  of  ordinary  "was  conclusive  as  to  tho 
fact  that  letters  of  administration  had  been 
granted  to  Johnson  on  Bradley's  estatis 
when  offered  in  evidence  on  the  trial  of  tin? 
equity  cause,  but  it  was  not  conclusive  on 
that  trial  upon  the  point  as  to  whether  tl»e 
complainant  was   the  widow   of  Bradley;" 
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that  it  waa  not  an  adjudication  directly 
upon  that  point,  and  did  not  purport  to  de- 
cide that  question.  In  the  opinion  of  the 
court,  Chief  Justice  Warner,  after  saying 
this  much,  continued  as  follows:  "More- 
over, it  does  not  affirmatively  appear  from 
the  verdict  and  judgment  thereon  that  the 
fact  of  her  being  the  widow  of  Bradley  was 
the  only  question  made  and  decided  by  the 
judgment  of  the  court  of  ordinary.  .  .  . 
The  judgment  itself  is  not  directly  upon 
tliat  point,  and,  unless  the  judgment  of  the 
court  of  ordinary  was  rendered  directly 
upon  that  point,  as  shown  by  the  record,  the 
complainant  was  not  estopped  by  that  judg- 
ment from  proving  that  she  was  the  widow 
of  Bradley,  on  the  trial  of  the  equity  cause." 
Upon  a  subsequent  trial  of  the  case  in  the 
superior  court,  the  trial  judge  held  that  the 
complainant  w*as  estopped  by  the  judgment 
in  the  court  of  ordinary,  and  the  jury,  un- 
der his  charge,  found  in  favor  of  the  admin- 
istrator; and,  upon  writ  of  error  to  thi% 
court,  the  judgment  was  again  reversed. 
This  court  then  held:  "A  judgment  in  the 
court  of  ordinary,  on  an  issue  as  to  the 
grant  of  administration  on  an  estate,  that 
the  letters  do  issue  to  one  Johnson,  does  not 
estop  a  woman  claiming  to  be  the  widow  of 
the  deceased  from  the  assertion  of  her  right 
to  the  estate  by  bill  in  equity,  though  she 
was  a  party  to  the  suit  in  the  ordinary's 
court,  and  the  question  there  was  as  to  her 
marriage  to  deceased,  and  though  Johnson 
was  contesting  with  her  at  the  instance  of 
tlie  heirs  at  law  of  deceased."  [55  Ga.  354.] 
Judge  Jackson,  delivering  the  opinion,  said 
that  the  facts  in  the  record  did  not  affect 
the  principle  ruled  in  49  Ga.,  and  that  it  was 
*'iramaterial  for  what  reason  the  ordinary 
granted  Johnson  the  administration;  he  was 
not  bound  to  pass  upon  the  question  of  the 
marriage," — and  quoted  the  headnote  in 
Hunter  v.  Davis,  19  Ga.  413.  To  the  same 
effect,  sec  Henderson  v.  Fox,  80  Ga.  479,  6 
S.  E,  164. 

A  leading  case  in  this  country,  which  has 
been  often  approvingly  cited  and  followed,  is 
Russell  V.  Placcy  94  U.  S.  606,  608,  24  L.  ed. 
214,  215,  in  which  it  was  held:  "It  is  un- 
doubtedly settled  law  that  a  judgment  of  a 
court  of  competent  jurisdiction  upon  a  ques- 
tion directly  involved  in  one  suit  is  con- 
clusive as  to  that  question  in  another  suit 
iHJtween  the  same  parties.  But  to  this  opera- 
tion of  the  judgment  it  must  appear,  either 
upon  the  face  of  the  record,  or  be  shown  by 
extrinsic  evidence,  that  the  precise  question 
was  raised  and  determined  in  the  former 
suit.  If  there  be  any  uncertainty  on  this 
head  in  the  record, — ^as,  for  example,  if  it 
appear  that  several  distinct  matters  may 
have  been  litigated,  upon  one  or  more  of 
which  the  judgment  may  have  passed,  with- 
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out  indicating  which  of  them  was  thus  lit- 
igated and  upon  which  the  judgment  waa 
rendered, — the  whole  subject-matter  of  the 
action  will  be  at  large  and  open  to  a  new 
contention,  unless  this  uncertainty  be  re- 
moved by  extrinsic  evidence  showing  the  pre- 
cise point  involved  and  determined."  This 
case  was  followed  in  De  Sollar  v.  Hanscome, 
158  U.  S.  221,  39  L.  ed.  959,  15  Sup.  Ct.  Rep. 
816,  the  facts  of  which  case  make  the  deci- 
sion there  rendered  peculiarly  in  point  in 
the  case  with  which  we  are  dealing.  In  that 
case  De  Sollar  filed  a  bill  against  Hanscome 
for  the  specific  performance  of  an  agreement 
for  the  sale  of  certain  real  estate,  made  with 
him  by  an  agent  of  the  defendant.  The  de- 
fendant claimed  that  the  agent  had  ex- 
ceeded his  authority,  but  the  plaintiff  con- 
tended that  the  defendant,  after  full  knowl- 
edge of  the  agreement  made  by  his  agent, 
had  ratified  it.  De  Sollar  also  contended 
that,  by  a  judgment  which  had  been  ren- 
dered in  his  favor  in  a  common-law  action 
which  Hanscome  had  instituted  against  him 
to  recover  damages  alleged  to  have  been  sus- 
tained in  consequence  of  his  having  placed 
this  agreement  and  a  certain  letter  written 
by  Hanscome  to  his  agent  upon  record, 
Hanscome  was  estopped  to  deny  that  he  had 
ratified  the  act  of  his  agent  in  making  the 
contract  in  dispute.  Mr.  Justice  Brewer,  in 
delivering  the  opinion,  said:  "The  plaintiff 
insists — and  that  is  the  burden  of  his  con- 
tention— ^thnt  the  judgment  in  the  law  ac- 
tion is  conclusive  as  to  the  fact  of  de- 
fendant's assent  to  the  contract  as  executed 
by  his  agent,  while  the  defendant  claims 
that  it  settles  only  that  this  plaintiff,  act- 
ing under  the  advice  of  counsel  in  placing 
the  papers  on  record,  was  guilty  of  no  wil- 
ful or  malicious  wrong,  and  therefore  not 
liable  in  damages."  Then,  after  showing 
from  the  charge  of  the  court  in  the  action 
for  damages  that  the  jury  trying  that  case 
"were  at  liberty  to  find  for  the  defendant  if 
they  thought  that  in  fact  the  plaintiff  had 
suffered  no  damages  by  the  filing  for  record 
of  the  letter  and  agreement,"  notwithstand- 
ing the  judge  had  charged  them  that  "the 
chief  question"  was  whether  the  plaintiff  had 
ratified  what  had  been  done  in  his  name  by 
his  agent,  he  said:  "There  is  in  this  case 
no  extrinsic  testimony  tending  to  show  upon 
what  the  verdict  of  the  jury  was  based.  We 
have  simply  the  record  of  the  former  judg- 
ment, including  therein  the  testimony  and 
the  charge  of  the  court,  from  which  to  deter- 
mine that  fact;  and,  in  the  light  of  the 
charge,  it  is  obviously  a  matter  of  doubt 
whether  the  jury  found  that  the  agreement 
made  by  the  agent  was  ratified  by  the  prin- 
cipal, or  that  no  damage  had  in  fact  been 
sustained  by  placing  the  papers  uppn  record. 
We  arc  not  now  concerned  with  the  inquiry 
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whether  the  instructions  of  the  court  were 
correct  or  not.  We  look  io  them  simply  to 
see  what  questions  were  submitted  to  the 
jury,  and,  if  they  left  it  open  to  the  jury  to 
find  for  the  defendant  upon  either  of  the  two 
propositions,  and  the  verdict  does  not  specify 
upon  which  the  jury  acted,  there  can  be  no 
certainty  that  they  found  upon  one  rather 
than  the  other.  The  principal  contention 
therefore,  of  the  plaintiff,  fails."  The  prin- 
ciple ruled  was  stated  both  in  the  opinion 
and  the  headuote  as  follows:  ''It  is  of  the 
essence  of  estoppel  by  judgment  that  it  is 
certain  that  the  precise  fact  was  determined 
by  the  former  judgment." 

Another  case  directly  in  point  is  Greene  v. 
Merchants,  d  Planters^  Banky  73  Miss.  542, 
19  So.  350,  where  it  was  held:  "Where  one 
has  been  sued  as  acceptor  of  a  lost  bill  of  ex- 
change alleged  to  have  been  drawn  by  a  cer- 
tain firm  to  its  own  order,  and  indorsed  by 
the  firm  and  one  of  the  members  thereof,  and 
on  his  pleas  of  non  est  factum  and  payment, 
and  the  evidence  in  support  of  the  same,  the 
defendant  has  defeated  a  recovery,  he  can- 
not, in  a  second  suit  against  him  as  acceptor 
of  a  lost  bill  in  all  respects  similar  to  the 
preceding  bill,  save  that  it  was  alleged  to 
have  been  drawn  not  by  the  firm,  but  by  said 
member  thereof,  maintain  a  plea  of  res  judi- 
cata, since  it  is  impossible  to  say  on  which 
of  his  pleas  the  jury  found  for  him  in  the 
prior  suit,  and,  if  not  on  that  of  payment, 
the  only  matter  determined  was  that  he  did 
not  accept  the  particular  bill  then  sued  on, 
which  would  not  preclude  an  action  on  the 
bill  that  he  did  accept." 

Still  another  is  Augir  v.  Ryan,  63  Minn. 
373,  65  N.  W.  640,  where  it  was  held:  "In 
order  that  a  former  judgment  should  bind 
parties  in  a  subsequent  action  by  way  of 
estoppel  as  to  any  question  of  fact,  it  must 
appear,  from  the  judgment  or  by  extrinsic 
evidence,  that  such  question  was  within  the 
issues  of  the  former  action,  and  actually  liti- 
gated and  determined  therein.  If  such 
judgment  and  extrinsic  evidence  leave  it  a 
matter  of  conjecture  as  to  what  questions  of 
fact  were  litigated  and  determined  in  the 
former  action,  the  judgment  is  not  an  es- 
toppel." It  appeared  in  that  case,  as  it  does 
in  this,  that  several  defenses  had  been  inter- 
posed in  the  former  action,  but  it  did  not 
appear  upon  what  issue  the  verdict  in  favor 
of  the  defendant  was  founded. 

In  Ileam  v.  Boston  d  Af .  R,  Co,  67  N.  H. 
320,  29  Atl.  970,  it  was  held:  "A  town  hav- 
ing been  sued  for  damages  caused  by  an  ob- 
.  struction  in  a  highway,  and  the  person  who 
placed  the  obstruction  there  having  been 
notified  of  the  suit  ^nd  having  conducted  the 
defense,  a  general  verdict  for  the  defendant 
is  not  a  bar  to  a  subsequent  suit  against 
such  person  for  the  same  injuries,  since  it 
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might  have  been  based -upon  the  lack  of  no- 
tice to  the  town  of  the  existence  of  the  ob- 
struction; and  the  testimony  of  jurors 
.  .  .  is  not  competent  for  the  purpose  of 
showing  that  their  verdict  was  in  fact  based 
solely  on  issues  material  in  the  second  ac- 
tion." In  the  opinion,  Chase,  J.,  said:  "As 
the  record  does  not  show  upon  which  of  the 
issues  the  former  judgment  was  founded,  it 
was  incumbent  upon  the  defendants,  in  or- 
der to  establish  an  estoppel  by  that  judg- 
ment, to  prove  by  extrinsic  evidence  that  it 
was  founded  upon  the  matted  that  are  in 
issue  in  this  action." 

The  principle  is  briefly  and  succinctly 
stated  in  Thompson  v.  N.  T.  Bushnell  Co.  80 
Fed.  332,  as  follows:  "Unless  it  appears 
from  the  record  or  consistent  extrinsic  evi- 
dence that  the  particular  matter  sought  to 
be  concluded  was  necessarily  tried  and  deter- 
mined, so  that  the  judgment  could  not  have 
been  rendered  without  deciding  it,  there  is 
no  estoppel." 

It  follows  that  the  trial  judge  erred  when, 
at  the  close  of  the  evidence,  he  withdrew  the 
case  from  the  jury,  sustained  the  plea  of 
r-es  judicata,  and  dismissed  the  plaintiffs'  ac- 
tion. 

2.  The  plaintiffs  offered  in  evidence  a  pa- 
per which  purported  to  be  an  amendment 
which  had  been  offered  by  Moore,  Marsh,  &, 
Co.  to  their  answer  to  the  equitable  petition 
of  Medlock  against  them,  and  which  had 
been  disallowed  by  the  court.  The  court  re- 
fused to  allow  this  paper  to  be  introduced  in 
evidence,  upon  the  ground  that  it  was  no 
part  of  the  record  in  the  case  of  Medlock  v. 
Moore,  Marsh,  d  Co,  It  does  not  appear 
that  when  this  paper  was  offered  in  evidence 
any  question  was  raised  as  to  the  necessity 
for  proving  that  it  really  was  what  it  pur- 
ported to  be.  The  title  and  description  of 
the  case  which  appeared  at  its  head  was: 
"R.  O.  Medlock  v.  Moore,  Marsh,  &  Co.  In 
Equity,  in  Gwinnett  Superior  Court,  March 
Term,  1900."  What  purported  to  be  the  or- 
der of  the  judge  disallowing  the  amendment 
appeared  at  the  end  of  the  document,  in  the 
following  language:  "This  amendment  dis- 
allowed by  the  court,  the  makers  of  the  notes 
(against  whom  Medlock,  as  a  surety,  would 
have  the  right  to  proceed)  not  being  legally 
in  court."  This  was  signed  ofiicially  in  the 
name  of  the  judge  of  the  western  circuit, — 
the  same  judge  who  was  presiding  in  the 
trial  in  the  present  case.  The  paper  was, 
as  we  have  seen,  excluded  simply  upon  the 
ground  that  it  was  no  part  of  the  record  in 
the  case  to  which  it  purported  to  relate. 

This  proposed  and  rejected  amendment 
prayed  that,  in  the  event  it  should  be  deter- 
mined that  Moore,  Marsh,  &  Co.  had,  as  al- 
leged by  Medlock,  accepted  the  two  notes  of 
Zachry  and  Richmond^  payable  to  the  order 
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of  Medlock,  and  indorsed  by  him,  in  part 
payment  of  the  three  individual  notes  of 
Medlock,  upon  which  they  were  suing  him  in 
the  city  court  of  Lawrenceville,  then  they 
should  have  judgment  against  him  for  the 
amount  of  the  Zachry  and  Richmond  notes. 
While  this  paper  could  not  be  introduced  as 
a  part  of  the  record  in  the  cjise  oiMedlock  v. 
Moore,  Marsh,  d  Co,,  yet  it  showed  upon  its 
face  that  in  that  case  Moore,  Marsh,  &  Co. 
had  sought  to  have  the  question  as  to  their 
right  to  recover  against  Medlock  as  indorser 
upon  the  very  two  notes  now  sued  on  deter- 
mined, in  the  event  the  jury  should  find  that 
they,  as  alleged  by  him,  had  accepted  these 
notes  as  payment  pro  tanto  of  his  three  in- 
dividual notes  upon  which  they  were  then 
suing  him,  and  that  they  were  not  allowed 
to  do  so  because  Zachry  and  Richmond  were 


not  parties  to  that  case.  This  was  a  circum- 
stance tending  to  show  that  the  court  did 
not  then  consider  that  the  question  of  Med- 
lock's  liability  as  indorser  on  the  Zachry 
and  Richmond  notes  was  involved  in  that 
case,  and  that  it  was  not  determined  by  the 
judgment  which  is  relied  upon  in  the  pres- 
ent case  as  an  estoppel.  We  are  clearly  of 
opinion  that  the  mere  fact  that  this  paper 
was  no  part  of  the  record  in  the  case  of  Med- 
lock v.  Moore,  Marsh,  &  Co,  did  not  render 
it  inadmissible  in  evidence.  Butler  v.  Tif- 
ton,  T.  &  G,  R,  Co,  121  Ga.  817,  49  S.  K. 
763. 
Judgment  reversed. 

All  the  Justices  concur,  except  Cobb,  J., 
disqualified. 


PENNSYLVANIA  SUPREME  COURT. 


City  of  NEW  CASTLE,  Appt,, 

V, 

Julia  Maria  KURTZ  et  al. 
(210  Pa.  183,) 

1.  A  municipal  corporation  wlilcii  has 
ImpoHed  tl&e  dnty  upon  property 
oi^nem  of  keeplnyir  the  nidev^'alks  In 
front  of  their  property  free  from  Ice 

under  penally,  and  hus  provided  tbat,  in  case 
of  their  neglect  to  remove  the  ice,  it  will 
he  removed  by  the  city  at  their  expense,  as- 
sumed the  duty  of  keeping  ttie  wallcs  clear ; 
and,  in  case  it  Is  held  liable  for  injury  to 
one  falling  upon  the  walk,  it  cannot  recover 
over  against  the  property  owner  on  the 
theory  that  he  was  primarily  liable  for  the 
injury. 

2.  Oii«'nerii  of  property  In  i^owMexMlon 
of  tenant*  are  not  bonnd  to  keep 
^watcli  to  see  that  ice  daniverouH  to 
travel  does  not  form  on  the  -vralka 
in  front  of  it  which  are  properly  constructed 
and  in  proper  repair,  where  their  negligent 
construction  of  their  buildings  does  not  con- 
tribute to  its  formation ;  and  therefore  they 
cannot  lie  held  liable  for  injuries  to  a  trav- 
eler by  falling  upon  ice  of  the  existence  of 
which  they  have  no  notice. 

8.  Plactnar  a  condoctor  pipe  so  as  to 
lead  'water  from  the  roof  of  a  build- 
inK  adjotnlnii:  a  sldOYalk  and  empty 
it  upon  the  walk  in  the  manner  customary 
in  the  community  is  not  a  nuisance  per  ae, 
where  it  does  not  ordinarily  interfere  with 
travel ;  and  the  property  owner  cannot  be  held 
liable  to  one  who  is  injured  by  ice  formed 
upon   the   walk   many   years   after   the   con- 

NOTB. — As  to  liability  for  permitting  water 
to  accumulate  and  freeze  on  sidewalks  to  the 
injury  of  travelers,  see  also  note  to  Brown  v. 
White,  68  L.  R.  A.  321. 
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structlon  of  the  pipe,  as  the  result  of  a  severe 
and  unusual  storm. 

{Mestrczat  and  Potter,  JJ.,  dissent.) 
(December  31.   1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Law- 
rence County  in  favor  of  defendants  in  an 
action  brought  to  hold  them  liable  for  dam- 
ages which  plaintiff  had  been  compelled  to 
pay  because  of  an  inj'ury  to  a  traveler  who 
fell  upon  the  sidewalk  in  front  of  their  prop- 
erty.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  James  A.  Gardner  and  Robert 
K.  Aiken,  for  appellant: 

Defendants  created  and  maintained  a  pub- 
lic nuisance, — an  obstruction  upon  the  side- 
walk, a  hindrance  and  a  danger  to  public 
travel. 

The  primary  du^'y  of  keeping  the  sidewalk 
in  repair  is  upon  the  abutting  property 
owner. 

Lohr  V.  Philipshurg,  156  Pa.  249,  27  Atl. 
133;  Duncan  v.  Philadelphia,  173  Pa.  654, 
51  Am.  St.  Rep.  780,  34  Atl.  235;  Pitts- 
burg use  of  Flanagan  v.  Fay,  8  Pa.  Super. 
Ct.  275;  Pittsburg  use  of  Flanagan  v.  Dalyy 
5  Pa.  Super.  Ct.  532 ;  Mintzcr  v.  Greenough, 
192  Pa.  144,  43  Atl.  465;  Button  v.  Lans- 
dovone,  198  Pa.  563,  53  L.  R.  A.  469,  82  Am. 
St.  Rep.  814,  48  Atl.  494. 

Where  a  municipality  has  been  sued,  and 
has  paid  a  judgment  for  injuries  sustained 
either  by  a  defective  sidewalk,  or  by  reason 
of  a  nuisance  caused  or  maintained  by  the 
proi)erty  owner,  recovery  over  can  be  had 
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by  the  municipality  against  the  property 
owner. 

Brookville  v.  Arthurs,  130  Pa.  501,  18  Atl. 
1076,  152  Pa.  334,  25  Atl.  551 ;  Chester  v. 
First  Nat.  Bank,  9  Pa.  Super.  Ct.  517: 
Mintzer  v.  Oreenough,  192  Pa.  137,  43  Atl. 
465;  Button  v.  Lansdovcne,  198  Pa.  563,  53 
L.  R.  A.  469,  82  Am.  St.  Rep.  814,  48  AtJ. 
494;  Reading  v.  Reiner,  167  Pa.  41,  31  Atl. 
357;  Broum  v.  White,  202  Pa.  297,  58  L.  R. 
A.  321,  51  Atl.  962;  Kirchner  v.  Smith,  207 
Pa.  431,  56  Atl.  947;  Dickson  v.  Eollister, 
123  Pa.  429,  10  Am.  St.  Rep.  533,  16  Atl. 
484;  Gates  v.  Pennsylvania  R,  Co,  150  Pa. 
50,  16  L.  R.  A.  554,  24  Atl.  638;  Philadel- 
phia Co,  V.  Central  Traction  Co.  165  Pa.  461, 
30  Atl.  934;  Isham  v.  Broderick,  89  Minn. 
397,  95  N.  W.  224;  Leahan  v.  Cochran,  178 
Mass.  566,  53  L.  R.  A.  891,  86  Am.  St.  Rep. 
506,  60  N.  E.  382;  Lowell  v.  Short,  4  Cush. 
275;  West  Boylston  v.  Mason,  102  Mass. 
341;  Westfield  v.  Mayo,  122  Mass.  100,  23 
Am.  Rep.  292;  Chicago  v.  Rohbins,  2  Black, 
418,  17  L.  ed.  298,  4  Wall.  657,  18  L.  ed. 
427;  Reedy  v.  St.  Louis  Brewing  Asso,  101 
Mo.  523,  53  L.  R.  A.  805,  61  S.  W.  859; 
2  Dill.  Mun.  Corp.  §§  1032-1035. 

The  nuisance  in  this  case  was  occasioned 
by  the  construction  of  the  conductors  with- 
out any  provision  being  made  to  carry  the 
water  across  or  under  the  sidewalk,  and  was 
a  continual  nuisance  of  which  the  defend- 
ants had  notice. 

Gates  V.  Pennsylvania  R.  Co.  150  Pa.  50, 
16  L.  R.  A.  554,  24  Atl.  638;  Fowler  v. 
Jersey  Shore,  17  Pa.  Super.  Ct.  375;  Read- 
ing V.  R-einer,  167  Pa.  42,  31  Atl.  357; 
Isham  V.  Broderick,  89  Minn.  397,  95  N.  W. 
224. 

The  casting  of  the  water  from  the  roofs 
of  the  buildings,  through  a  large  conductor, 
out  upon  the  sidewalk,  there  to  freeze  in  a 
ridge  of  ice,  without  making  any  provision 
to  carry  the  same  away,  was  clearly  a  nui- 
ance. 

Brown  v.  White,  202  Pa.  297,  58  L.  R.  A. 
321,  51  Atl.>962;  Reedy  v.  St.  Louis  Brew- 
ing Asso.  161  Mo.  523,  53  L.  R.  A.  805,  61 
S.  W.  859;  Isham  v.  Broderick,  89  Minn. 
397,  95  N.  W.  224. 

The  landowner  is  not  relieved  ffom  liabil- 
ity when  he  leases  his  premises  having  a 
nuisance  thereon. 

Reading  v.  Reiner,  167  Pa.  41,  31  Atl. 
357;  Knauss  v.  Brua,  107  Pa.  85;  Fow  v. 
Roberts,  108  Pa.  489;  Wunder  v.  McLean, 
134  Pa.  334,  19  Am.  St.  Rep.  702,  19 
Atl.  749;  Broton  v.  White,  202  Pa.  297, 
58  L.  R.  A.  321,  51  Atl.  962;  Kirchner  v. 
Smith,  207  Pa.  431,  56  Atl.  947;  Lewin  v. 
Pauli,  19  Pa.  Super.  Ct.  447;  Isham  v. 
Broderick,  89  Minn.  397,  95  N.  W.  224; 
Reedy  v.  St.  Louis  Brewing  Asso.  161  Mo. 
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523,  53  L.  R.  A.  805,  01  S.  W.  859;  2 
Shearm.  &  Redf.  Neg.  §  709a. 

The  ordinances  passed  under  the  police 
power  create  no  new  liability  on  the  part  of 
the  municipality,  nor  does  failure  to  enforce 
them. 

Betham  v.  Philadelphia,  196  Pa.  312,  46 
Atl.  448;  Elliott  v.  Philadelphia,  75  Pa. 
347,  15  Am.  Rep.  591;  Boyd  v.  Insurance 
Patrol,  113  Pa.  270,  6  Atl.  536;  Philadel- 
phia d  R.  R.  Co.  V.  Ervin,  89  Pa.  75,  33 
Am.  Rep.  726;  Philadelphia  &  R.  R.  Co.  v. 
Boyer,  97  Pa.  102;  Davidson  v.  Schuylkill 
Traction  Co.  4  Pa.  Super.  Ct.  94;  McDade 
V.  Chester,  117  Pa.  414,  2  Am.  St.  Rep.  681, 
12  Atl.  421;  Allebrand  v.  Duquesne,  11  Pa. 
Super.  Ct.  223;  Ewen  v.  Philadelphia,  194 
Pa.  548,  75  Am.  St.  Rep.  712,  45  Atl.  339: 
Grant  v.  Erie,  69  Pa.  420,  8  Am.  Rep.  272: 
Chattanooga  v.  Reid,  3  Mun.  Corp.  Cas.  308. 
and  note,  103  Tenn.  616,  53  S.  W.  937; 
Tarbuiton  v.  Tennille,  110  Ga.  90,  35  S.  E. 
282;  2  Dill.  Mun.  Corp.  4th  ed.  §§  950-952 
notes. 

The  provision  in  the  sidewalk  ordinance 
introduced  by  the  defendants  under  objec- 
tions, which  required  the  street  commis- 
sioner to  see  that  "the  work  is  done,  or 
caused  to  be  done,  according  to  the  provi- 
sions of  this  ordinance,"  or  like  provisions, 
imposed  no  duty  or  liability  on  the  city. 

Harrison  v.  Collins,  86  Pa.  153,  27  Am. 
Rep.  699;Coates  v.  Chapman,  195  Pa.  117, 
45  Atl.  676;  Wray  v.  Evans,  80  Pa.  105; 
White  V.  Philadelphia,  201  Pa.  512,  51  Atl. 
332;  Uppington  v.  New  York,  165  N.  Y.  222. 
53  L.  R.  A.  550,  59  N.  E.  91;  1  Smith, 
Mun.  Corp.  §  744,  p.  745. 

The  only  defenses  open  to  a  defendant  in 
cases  involving  defects  in  the  sidewalk  are, 
(1)  that  he  did  not  own  the  property,  (2) 
that  he  was  not  under  any  duty  or  obli- 
gation to  keep  the  sidewalk  in  good  repair, 
(3)  that  the  accident  did  not  happen 
through  any  neglect  of  duty  on  his  part. 

Fowler  v.  Jersey  Shore,  17  Pa.  Super.  Ct. 
372. 

While  the  city  may  be  primarily  liable 
to  a  person  injured,  by  reason  of  its  duty 
to  see  that  the  sidewalk  is  reasonably  safe, 
yet  the  primary  duty  of  keeping  a  side- 
walk in  order  is  upon  the  property  owner, 
and  that  of  the  city  is  secondary.  The  neg- 
ligence of  the  city  consisted  in  not  compel- 
ling the  property  owners  to  remove  the  de- 
fect or  nuisance. 

Lohr  v.  Philipsburg,  156  Pa.  246,  27  Atl. 
133;  Fowler  v.  Jersey  Shore,  17  Pa.  Super. 
Ct.  373 ;  Dutton  v.  Lansdowne,  198  Pa.  566. 
53  L.  R.  A.  469,  82  Am.  St.  Rep.  814,  48 
Atl.  494;  West  Boylston  v.  Mason,  102 
Mass.  341. 

The  city  and  the  property  owner  are  not 
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in  pari  delicto;  tljere  is  no  contribution  be- 
tween them. 

Button  V.  Lansdowne,  198  Pa.  566,  53  L. 
R  A.  469,  82  Am.  St.  Rep.  814,  48  Atl.  494. 

The  city  is  not  liable  for  a  defect  or  nui- 
sance not  occasioned  by  its  own  act,  unless 
it  had  actual  or  constructive  notice  of  the 
nuisance;  and  it  was  just  because  of  this 
notice  that  the  city  became  liable  to  Dean. 

Duncan  v.  Philadelphia,  173  Pa.  550,  61 
Am.  St.  Rep.  780,  34  Atl.  235;  Dean  v. 
Neto  Castle,  201  Pa.  51,  50  Atl.  310. 

Messrs,  S.  W.  Dana,  D.  B.  Kvrti, 
Aaron  Ii.  Hasen,  Oiear  Ii.  Jaokion,  and 
RioHard  F.  Dana,  for  appellees : 

By  ordinances  for  many  years  the  city  rec- 
ognized these  conductors  by  providing  that 
there  should  be  gutters  across  the  sidewalk 
sufficient  to  carry  the  water  coming  from 
them.  Such  conductors  were  a  usual  and 
common  means  of  bringing  water  from  roofs, 
and  were  reasonably  necessary. 

Even  though  Dean  might  have  recovered 
against  the  owners,  the  city,  under  the  pe- 
culiar circumstances  of  the  case,  should  not 
be  subrogated  to  Dean's  action  against  them, 
and  is  without  remedy. 

Dill.  Mun.  Corp.  §  795. 

When  a  charter  imposes  upon  lot  owners 
the  duty  of  keeping  the  sidewalk  in  repair, 
and  free  from  snow  or  ice  or  other  ob- 
structions; and  also  provides  that  the  super- 
intendent of  streets  shall  repair  any  side- 
walk where  the  owner  of  the  property  neg- 
lects to  repair  the  same  for  a  fixed  number 
of  days  after  the  service  upon  him  of  a 
written  notice  so  to  do,  and  that  the  super- 
intendent shall  collect  the  expense  of  such 
repair  from  the  owner  of  the  property, — ^it 
only  imposes  upon  the  owner  a  statutory 
liability  for  the  expense  of  such  repairs. 
It  does  not  directly  and  specifically  make 
him  liable  for  any  damages  in  case  of  per- 
sonal injury  to  persons  from  a  failure  to 
keep  such  sidewalks  in  repair;  and  the 
municipality,  though  it  may  in  an  action  be 
held  liable  to  the  person  injured,  and  pay 
the  same,  cannot  maintain  the  action  against 
the  lot  owner  for  indemnity. 

2  Smith,  Mun.  Corp.  §  1305;  Port  Jervis 
V.  First  yat.  Bank,  96  N.  Y.  550;  Chicago 
V.  Robhins,  2  Black,  418.  17  L.  ed.  298: 
Brooklyn  v.  Brooklyn  City  R.  Co.  47  N.  Y. 
475,  7  Am.  Rep.  469;  Loicell  v.  Boston  d  L. 
R.  Corp,  23  Pick.  24,  34  Am,  Dec.  33;  Roches- 
ter v.  Campbell,  123  N.  Y.  405,  10  L.  R.  A. 
393,  20  Am.  St.  Rep.  760,  25  X.  E.  937; 
Moore  v.  Gadsden,  93  N.  Y.  12. 

Dean  could  not  have  recovered  against 
the  owners  if  he  had  sued  them  instead  ot 
the  city.  They  are  liable,  under  the  ordi- 
nance, to  the  penalty,  and  to  reimburse  the 
expense  of  clearing,  but  are  under  no  new 
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liability  to  persons  injured  through  the  non- 
obser\'ance  of  the  same. 

Philadelphia  d  R.  R.  Co.  v,  Ervin,  89  Pa. 
71,  33  Am.  Rep.  726;  Pennsylvania  R.  Co, 
V.  Leiois,  79  Pa.  33;  Philadelphia  d  R.  R. 
Co.  V.  Boyer,  97  Pa.  91 ;  Bucnte  v.  Pittsburg, 
A.  d  M.  Traction  Co,  2  Pa.  Super.  Ct.  185; 
Taylor  v.  Union  Traction  Co,  184  Pa.  465, 
47  L.  R.  A.  289,  40  Atl.  159;  McNerney  v. 
Reading,  150  Pa.  611,  25  Atl.  57. 

The  owners  being  out  of  possession,  the 
premises  being  in  the  possession  of  their  re- 
spective tenants,  and  the  landlords  being  un- 
der no  obligation  by  contract  to  keep  the 
sidewalk  in  repair,  the  owners  would  not  be 
liable  to  persons  who  might  be  injured  by 
defects  arising  in  the  sidewalk  for  want  of 
repairs  while  so  in  possession  of  the  tenants. 

Bears  v.  Ambler,  9  Pa.  193 ;  Early  v.  Ash- 
worth,  15  W.  N.  C.  142;  Tout  v.  Philadel- 
phia, 173  Pa.  314,  33  Atl.  1034;  Orier  v. 
Sampson,  27  Pa.  183. 

Abutting  owners  are  not  liable  to  passen- 
gers for  personal  injuries,  caused  by  defects 
in,  or  want  of  repairs  of,  a  sidewalk,  aris- 
ing while  the  owners  are  not  in  possession, 
but  the  premises  are  in  possession  of  th^ir 
tenants,  and  the  owners  are  under  no  oon- 
tract  to  repair.  The  liability  is  by  virtue 
of  city  ordinances ;  and,  if  there  was  no  lia- 
bility by  the  common  law,  none  would  re- 
sult from  the  ordinances. 

Lowell  V.  Boston  d  L.  R,  Corp.  23  Pick. 
24,  34  Am.  Dec.  33 ;  Rochester  v.  Campbell, 
123  N.  Y.  405,  10  L.  R.  A.  393,  20  Am.  St. 
Rep.  760,  25  N.  E.  937 ;  Wilhelm  v.  Defiance, 
58  Ohio  St.  56,  40  L.  R.  A.  294,  65  Am.  St, 
Rep.  745,  50  N.  E.  18. 

The  right  of  the  city  to  recover  at  all  is 
one  existing  in  pure  equity.  In  order  to 
have  any  right  in  equity  to  be  subrogated 
to  the  right  of  Dean  against  the  owners, 
the  city  muAt  itself  have  done  equity. 

The  street  commissioner  had  express  no- 
tice of  the  ice  ridge  and  its  very  dangerous 
character,  and  also  was  personally  present 
and  viewed  it,  and  could  easily  hicve  re- 
moved it,  or  notified  the  tenants,  while  the 
owners  were  not  in  possession,  and  could 
and  did  know  nothing  of  it.  It  was  his 
duty,  as  between  the  city  and  the  owners, 
to  have  done  one  or  the  other;  and  still  he 
did  nothing. 

Such  neglect  would  be  criminal.  Both  of- 
ficer and  the  city  would  be  indictable  for 
it. 

2  Dill.  Mun.  Corp.  §§  745-747;  1  Dill. 
Mun.  Corp.  §  1761,  note;  Wharton,  Crimes, 
§§  1584a,  1591-1593. 

Against  such  criminal  neglect  the  city  can 
get  no  indemnity. 

Weckerly  v.  German  Lutheran  ^nngrega- 
tion,  3  Rawle,  172. 
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Certainly  what  the  city  cannot  get  in  law, 
equity  will  not  decree. 

Further,  the  persons  against  whom  the  in- 
drmnity  is  claimed  are  entirely  ignorant  of 
wrong,  and,  if  negligent  at  all,  are  so  mere- 
ly by  intendment  of  law. 

Weckerly  v.  German  Lutheran  Congrega- 
tion j  3  Rawle,  172;  Coventry  \\  Barton,  17 
Johns.  144,  7  Am.  Dec.  376;  Doe  ex  dem. 
Cheny  v.  Batten,  1  Cowp.  243. 

If  the  city,  knowing  of  the  ridge  of  ice, 
and  knowing,  also,  the  necessary  want  of 
knowledge  on  part  of  the  owners,  had  done 
its  duty,  there  could  have  been  no  accident. 
It  is  therefore  in  the  same  situation  as  a 
plaintiff  seeking  to  recover  when  his  own 
neglect  contributed  to  the  injury. 

Armstrong  County  v.  Clarion  County,  66 
Pa.  218,  5  Am.  Rep.  368;  Horbach  v.  Elder, 
18  Pa.  33. 

Thompson,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  by  the  appellant  to  re- 
cover from  the  appellees  the  amount  of  a 
verdict  that  it  was  by  suit  compelled  to 
pay  to  a  person  who  had  been  injured  by  a 
fall  caused  by  a  ridge  of  ice  formed  in 
front  of,  and  upon  the  pavement  of,  the 
properties  owned  by  the  appellees,  and  oc- 
cupied by  tenants.  The  liability  of  the  ap- 
pellant in  that  action  sprang  from  the  ac- 
tual notice  to  it  of  the  dangerous  condition 
of  the  ioe  upon  the  pavement,  and,  aft-er 
such  notice,  its  neglect  to  remove  it.  The 
proof  there  was  that  its  street  commissioner 
had  express  notice  of  the  ridge  of  ice  that 
caused  the  accident,  and  its  dangerous  char- 
acter. Having  such  notice,  and  having 
failed  to  perform  its  duty,  and  having  been 
mulcted  in  damages  for  such  failure  of  duty, 
appellant  now  seeks  to  recover  the  amount 
of  such  damages  from  appellees,  who  had 
no  notice  or  knowledge  of  the  condition  of 
the  ice  on  the  pavement,  and  whose  proper- 
ties were  in  the  occupancy  of  tenants. 

The  principle  underlying  the  right  to  be 
reimbursed  for  damages  paid  by  a  munici- 
pality in  cases  of  accident  is  that  the  owner 
or  occupier  of  the  property,  as  the  case  may 
be,  is  primarily  liable  to  the  person  injured. 
The  right  of  subrogation  springs  from  that 
liability.  The  primary  liability  in  that  case 
was  upon  the  appellant.  It  assumed  the  du- 
ty of  removing  the  ice.  By  its  ordinance 
it  required  owners,  tenants,  or  occupiers  of 
properties  to  remove  the  ice  in  front  of  the 
same  before  10  o'clock  of  the  next  day  after 
its  accumulation,  and,  failing  to  do  so,  to  be 
liable  to  a  fine;  and,  in  case  the  owner  or 
occupier  did  not  remove  when  so  required, 
it  undertook  to  do  so.  The  appellant,  hav- 
ing undertaken  that  duty,  had  express  notice 
of  the  condition  of  the  ice  and  the  necessity 
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for  its  removal.  Thus  its  negligence  arose 
directly  from  its  failure  to  perform  it.  It 
now  practically  seeks  to  have  a  right  of  sub- 
rogation for  the  repayment  of  the  damages 
which  were  the  direct  consequence  of  its 
own  negligence.  It  is  an  attempt,  there- 
fore, to  make  a  wrong,  and  not  a  right,  the 
basis  of  such  subrogation.  In  2  Smith's 
Municipal  Corporations,  §  1305,  it  is  said: 
"But  where  a  charter  imposes  upon  lot  own- 
ers the  duty  of  keeping  the  sidewalk  .  .  . 
in  repair,  and  free  from  snow  or  ice  or  other 
obstruction,  and  also  provides  that  the  su- 
perintendent of  streets  should  repair  any 
sidewalk  wnen  the  owner  of  the  property 
neglected  to  repair  the  same  for  a  fixed 
number  of  days  after  the  service  upon  him 
of  a  written  notice  to  do  so,  and  that  the 
superintendent  should  collect  the  expense  of 
such  repair  from  the  owner  of  the  property, 
it  only  imposes  upon  the  lot  owner  a  statu- 
tory liability  for  the  expense  of  such  re- 
pairs. It  does  not  directly  and  specifically 
make  him  liable  for  any  damages  in  case  of 
personal  injury  to  persons  from  a  failure 
to  keep  such  sidewalks  in  repair,  and  the 
municipality,  though  it  may  in  an  action  be 
held  liable  to  the  person  injured,  and  pay 
the  same,  cannot  niaintain  the  action 
against  the  lot  owner  for  indemnity."  He 
there  cites  numerous  authorities  to  sustain 
the  above. 

The  failure  of  the  appellant  to  remove 
the  ice  ridge  in  question,  with  notice  of  its 
dangerous  condition,  or  to  give  notice  to 
the  tenants  to  remove  it  promptly,  or,  in 
case  of  their  failure,  to  do  so  at  their  ex- 
pense, negatives  an  equal  liability  basis  up- 
on which  to  build  a  right  in  equity  for  sub- 
rogation against  the  appellees,  the  owners  of 
the  property,  not  in  occupancy,  and  with- 
out the  slightest  knowledge  or  information 
in  regard  to  the  condition  of  the  pavement; 
but,  in  any  contingency,  the  right  to  reim- 
bursement by  appellant  could  only  spring 
from  a  liability  of  the  appellees,  which 
Dean,  who  recovered  a  verdict  against  the 
appellant,  might  have  enforced  against 
them.  They  were  the  owners  of  the  prop- 
erties, and  their  tenants  were,  and  had  been 
for  many  years,  the  actual  occupiers  of 
them.  The  accident  was  not  caused  by  the 
bad  condition  of  the  pavement  or  its  want 
of  repair,  but  by  a  sudden  accumulation  of 
ice,  to  which  water  from  the  buildings  may 
have  contributed.  It  was  an  unusual  con- 
dition produced  by  the  elements,  and  seemed 
to  have  had  no  similar  recurrence  in  a 
period  gf  many  years.  Whatever  the  duties 
of  the  tenants  to  keep  the  pavements  free 
and  clear  of  ice  may  have  been,  the  appel- 
lees, out  of  possession,  with  the  pavement 
in  proper  repair,  and  the  properties  prop- 
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erly  constructed  and  also  in  proper  repair, 
were  not  bound  to  keep  watch  and  guard 
over  the  pavement  to  prevent  the  form- 
ation of  ridges  of  ice  upon  it;  and,  if  so, 
they  cannot  be  held  liable  for  an  injury  con- 
sequent upon  a  sudden  accumulation  of  ice 
there.  In  Lohr  v.  Philipsburg,  156  Pa.  246, 
27  Atl.  133,  Mr.  Justice  Mitchell  said: 
"In  the  recent  case  of  Burns  v.  Bradford^ 
137  Pa.  361,  11  L.  R.  A.  726,  20  Atl.  997, 
our  Brother  McCollum  said:  *A  munici- 
pal corporation  is  not  an  insurer  against 
all  defects  in  its  highways,  but  it  is  answer- 
able for  negligence  in  the  performance 
of  its  duties  in  the  construction  and 
care  of  them.  For  a  defect  arising  in 
them  without  its  fault  or  neglect,  it 
is  not  liable,  unless  it  has  express  notice, 
or  the  defect  be  so  notorious  as  to  be 
evident  to  all  passers.'"  It  was  accord- 
ingly held  in  that  case  that,  although  *Mt 
is  a  fact  well  known  to  the  inhabitants  of 
all  our  municipalities  that  sidewalks  are 
liable  in  the  winter  to  be  thrown  out  of 
level  by  the  action  of  the  frost,"  yet  the 
plaintiff,  who  was  injured — very  much  in 
the  same  manner  as  the  present  plaintiff 
was — ^by  the  stringers  of  a  plank  walk  be- 
ing raised  higher  on  one  side  than  the  other, 
could  not  recover  without  proof  that  the  de- 
fect was  observable  bv  all  passers.  So  here 
the  proper  inHtructicn  to  the  jury  should  be 
that  the  borough  was  bound  to  keep  a  rea- 
sonable supervision  over  the  condition  of  its 
sidewalks,  but  it  was  not  liable  for  negli- 
gence unless  it  had  actual  notice  or  knowl- 
edge of  the  defect  (M)mplained  of,  or  it  was 
so  plain  to  observation  and  had  existed  so 
long  a  time  that  oCScers  exercising  a  reason- 
able supervision  ought  to  have  observed  it. 
The  primary  liability  on  the  part  of  the 
owner  out  of  occupancy  may  arise  where 
the  injury  is  the  result  of  negligence  spring- 
ing from  a  failure  to  repair  a  pavement,  but 
where  no  such  condition  exists,  and  there  iis 
no  failure  of  duty  in  regard  to  any  repairs, 
no  negligence  can  be  said  to  be  attributed  to 
him.  There  was  no  evidence  in  this  case 
that  the  pavement  was  in  a  bad  condition 
or  out  of  repair,  and  none  that  there  was 
danger  b^  reason  of  the  failure  to  construct 
across  it  a  gutter  to  the  street.  No  such 
gutters  were  laid  across  pavements  in  the 
locality,  and  none  required.  This  is  appar- 
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ent  from  the  fact  that  there  was  no  proper 
storm  gutter  in  the  street  to  carry  off  water, 
and  especially  so  in  the  case  of  appellees' 
pavement,  as  a  telegraph  pole  over  a  foot 
in  diameter  had  been  erected,  under  the  di- 
rection of  appellant's  engineer,  directly  op- 
posite the  waterspout  from  appellees'  prop- 
erty, which  precluded  the  construction  of  a 
small  gutter.  It  is,  however,  manifest  that, 
if  even  a  small  gutter  had  been  constructed 
across  the  pavement,  under  the  stress  of 
the  intense  weather  which  caused  the  ridge 
of  ice  upon  the  pavement  it  would  nut  have 
successfully  operated  to  prevent'  such  accu- 
mulation. It  follows,  then,  that,  unless 
there  was  such  a  failure  of  dut>  on  the  part 
of  the  appellees  in  the  construction  of  a  wa- 
ter pipe  as  resulted  in  a  nuL-tanoe  perse,  con- 
tinuing a?  such  no  liability  on  their  part 
could  arise.  J'he  con«Iuctor  or  waterspout 
was  constructed  at  the  time  of  the  erection 
of  these  houses,  some  twenty  years  previous, 
was  such  as  was  iri  common  use,  was  proper 
and  necessary  to  remove  water  from  the  roof 
of  the  houses,  and  was  so  recognized.  As 
its  construction  was  proper,  and  as  it  was 
ubed  for  a  necessary  purpose,  and  as  it  was 
not  out  of  repair,  it  was  not  a  nuisance  per 
s€,  and  the  fact  that  a  severe  storm  at  some 
remote  period  of  time  might  possibly  cause 
an  unusual  flow  of  water  would  not  neces- 
sarily make  it  so.  There  is  no  evidence  that 
any  such  flow  ever  previously  made  any  mis- 
chief. Such  being  the  case,  there  was  no 
such  failure  of  duty  on  the  part  of  appellees 
as  to  be  the  foundation  of  any  liability. 
The  case  of  Brotcn  v.  White,  202  Pa.  297, 
58  L.  R.  A.  321,  51  Atl.  962,  was  a  case  in 
which  the  construction  was  a  nuisance  per 
86,  and  the  owner's  liability  was  placed  dis- 
tinctly upon  that  ground;  and  Mr.  Justice 
Mestrezat,  quoting  from  the  case  of  Knattss 
V.  Brua,  107  Pa.  85,  says :  "But  the  converse 
of  this  proposition  is  also  true:  If  the 
premises  are  so  constructed,  or  in  such  a 
condition,  that  the  continuance  of  their  use 
by  the  tenant  must  result  in  a  nuisance  to 
a  third  person,  and  a  nuisance  does  so  result, 
the  landlord  is  liable." 

The  learned  trial  judge  was  not  g^^ilty  of 
error  in  giving  binding  instructions  for  the 
appellees,  and  this  judgment  is  affirmed, 

Mestrezat  and  Potter,  JJ.,  dissent. 
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1.  Tlie  marriage  of  a  "n'ard,  aolemnlBed 
in  a  Ulster  state  where  It  is  valid,  is  not 
void  because  no  license  was  procured  with 
the  consent  of  the  guardian,  as  required  by 
the  laws  of  his  domlcll,  nor  because  such 
'•aws  render  void  all  his  contracts. 

1!.  Tlie  marrlaffe  of  a  -vrard,  -ralld 
where  made  in  a  sister  state,  must  be  re- 
garded as  valid  at  his  domicll,  although  it 
would  not  have  been  so  bad  it  been  solem- 
nized there  because  of  statutory  limitation 
of  his  right  to  contract. 

:\.  TUe  T^-lfe  of  one  llleflrally  restrained 
of  his  liberty  may  maintain  a  petition  for 
ii  writ  of  habeas  corpus  to  obtain  his  re- 
lease. 

4.  One  appointed  arnardlan  of  another 
because  of  lils  lack  of  discretion  to 
manage  his  estate  has  no  authority  over  the 
person  of  his  ward,  which  will  'entitle  him 
to  separate  him  from  his  wife. 

(July    23,    1904.) 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  release  of  Henry  C.  Chace 
from  the  custody  of  Andrew  D.  Wilson,  who 
was  attempting  to  exercise  control  over  him 
a<*  his  guardian.   Granted, 

The  facts  are  stated  in  the  opinion. 

Messrs,  George  S.  Engle,  F.  P.  Owen, 
and  Willis  B.  Biehardion  for  petitioner. 

Mr,  Clarence  A.  AldrioH  for  respond- 
ent, 

TiUinsHait,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  habeas 
corpus  brought  by  Elizabeth  E.  Chace  in  be- 
half of  her  husband,  Henry  C.  Chace.  The 
material  facts  in  the  case  are  these:  On 
the  23d  day  of  May,  1899,  Andrew  D.  Wil- 
son was  appointed  guardian  of  the  person 
and  estate  of  said  Henry  C.  Chace,  a  person 
of  full  age,  under  the  provisions  of  Gen. 
Ijiws  1896,  chap.  196,  §  7,  on  the  ground 
iluit,  from  want  of  discretion  in  managing 
his  estate,  he  was  liksly  to  bring  himself 
to  want.  Subsequently,  on  the  20th  of  No- 
vember 1902,  Mr.  Chace  married  his  present 
wife.  The  marriage  was  solemnized  in 
Massachusetts,  although  both  of  the  parties 
were  domiciled  in  Rhode  Island,  and  it  was 
♦■ntcred  into  by  Mr.  Chace  without  obtain- 
ing the  written  consent  of  his  guardian, 
which  is  made  one  of  the  requisites  for  ob- 
taining a  marriage  license    in    this    state. 

Note. — For   conflict  of  laws   as   to   validity 
of  marriage,  see  also,  in  this  series,   Hills  v. 
State,  57  L.  R.  A.   155,  and  note. 
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under  Pub.  Laws  1898,  1899,  chap.  549,  § 
11,  p.  49.  Soon  after  the  marriage,  Mr.  and 
Mrs.  Chace  returned  to  this  state,  and  lived 
together  as  husband  and  wife  for  some 
months,  imtil  some  time  last  August,  when 
the  guardian  aforesaid  removed  Mr.  Chace 
from  his  home,  against  his  protest  and  that 
of  the  petitioner.  The  petitioner  avers  that 
the  respondent  guardian  thereupon  im- 
prisoned Mr.  Chace,  and  is  now  unlawfully 
restraining  him  of  his  liberty  at  No.  9 
Lemon  street,.  Providence;  that  he  is  de- 
prived of  the  companionship,  assistance, 
and  care  of  his  wife,  which  he  desires;  that 
he  is  not  permitted  to  have  social  inter- 
course with  her,  save  in  the  presence  of  his 
guardian;  and  that  he  is  being  treated  in 
a  manner  inconsistent  with  the  relation  of 
guardian  and  ward. 

In  determining  whether  the  petitioner  is 
entitled  to  the  relief  she  prays  for,  the  first 
question  calling  for  decision  is  whether  she 
was  lawfully  married  to  Mr.  Chace,  for,  if 
not,  she  shows  no  standing  to  petition  in 
his  behalf  as  his  wife.  It  is  argued  by  the 
counsel  for  the  guardian  that  the  marriage 
is  invalid,  and  that  the  petitioner  never  be- 
came the  wife  of  Mr.  Chace.  The  reasons 
advanced  are  ( 1 )  that  by  our  staftute,  cited 
above,  a  ward  is  rendered  unable  to  obtain 
a  marriage  license  without  the  consent  of 
his  guardian,  and  that  no  such  consent  was 
given  by  the  respondent;  (2)  that  by  the 
provisions  of  Gen.  Laws  1896,  chap.  196,  § 
16,  ''all  contracts,  bargains,  and  convey- 
ances made  by  any  person  under  guardian- 
ship shall  be  utterly  void;"  (3)  that  these 
provisions  show  that  it  is  the  policy  of  our 
law  to  deny  any  validity  to  any  kind  of  a 
contract  which  a  w^ard  attempts  to  make, 
and  that  therefore,  although  the  marriage 
took  place  in  Massachusetts,  and  may  have 
fulfilled  the  requirements  of  Massachusetts 
law,  it  will  not  be  recognized  in  this  state. 

We  do  not  think  that  any  of  these  argu- 
ments are  sound.  As  to  the  first  two,  we 
think  it  is  clear  that  the  statutes  relied 
upon  can  have  no  direct  application  to  this 
marriage,  for  it  was  celebrated  in  another 
state,  and  under  the  provisions  of  other 
laws. 

The  third  argument,  however,  requires 
more  consideration.  It  is  said  by  counsel 
for  the  guardian  that  '^marriage,  in  evasion 
of  the  laws  of  the  domicil,  and  contrary  to 
the  public  policy  or  laws  of  the  domicil  will 
not  be  recognized  as  valid."  But  it  must 
be  noticed,  in  the  first  place,  that  it  no- 
where appears,  either  in  the  pleadings  or 
proof,  that  the  marriage  involved  here  was 
entered  into  in  evasion  of  the  laws  of  the 
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domicil,  and  contrary  to  the  public  policy 
thereof.  For  aught  that  appears,  the 
parties  may  have  entered  into  this  contract 
of  marriage  in  the  most  perfect  good  faith; 
and  without  any  intention  of  evading  the 
laws  of  Rhode  Island.  And,  as  is  said  by 
Mr.  Bishop  in  the  first  volume  of  his  work 
on  Marriage,  Divorce,  &  Separation,  §§  77, 
836:  "Each  particular  instance  of  what  is 
meant  for  marriage  has  the  aid  of  all  the 
presumptions,  both  of  law  and  fact,  and 
equally  whether  the  marriage  was  domestic 
or  foreign."  Furthermore,  it  is  not  clear 
that,  even  if  the  marriage  had  been  solem- 
nized in  this  state,  it  would  have  been  void. 
Pub.  Laws  1898,  1899,  p.  49,  chap.  549,  §  11, 
merely  provides  that  no  marriage  license 
shall  issue  to  a  person  under  guardianship 
without  the  written  consent  of  the  guardi- 
an; but  it  by  no  means  necessarily  follows 
that  a  marriage  procured  without  first  ob- 
taining such  license  would  be  void,  although 
the  official  or  other  person  who  performed 
the  ceremony  might  be  liable  to  punishment 
under  §  19  of  the  same  chapter.  See  Parton 
v.  Hervey,  1  Gray,  119,  121.  For,  while  our 
statutes  prescribe  certain  formalities  and 
requirements  in  connection  with  the  enter- 
ing into  the  marriage  relation,  it  is  to  be 
carefully  borne  in  mind  that  they  nowhere 
declare  that  the  failure  to  observe  any  or 
all  of  said  formalities  or  requirements  shall 
have  the  effect  to  render  a  marriage  void. 

Again,  although  Gen.  Laws  1896,  chap. 
196,  §  16,  provides  that  all  contracts  made 
by  a  ward  shall  be  void,  it  is  at  least  very 
questionable  whether  the  legislature  intend- 
ed that  section  to  refer  to  the  contract  of 
marriage.  Indeed,  the  words  of  the  section 
referring  to  bargains  and  conveyances 
would  clearly  seem  to  show  that  it  was  only 
intended  to  affect  contracts  relating  to 
property.  Certainly  the  provision  is  not  of 
universal  application  for,  under  Pub.  Laws 
1898,  1899,  chap.  549,  §  11,  p.  49,  there 
must  be  an  implied  exception  in  the  case  of 
a  marriage  contract  to  which  the  guardian 
consents  in  writing.  Upon  the  questions  of 
interpretation  thus  raised,  however,  we  re- 
frain from  expressing  any  opinion,  as  we 
think  that,  even  assuming  that  the  mar- 
riage would  have  been  void  in  this  state, 
yet,  as,  so  far  as  appears,  it  was  lawfully 
celebrated  in  Massachusetts,  it  must  be  con- 
sidered valid  here.  We  are  aware  that  the 
authorities  are  not  entirely  uniform  upon 
this  point,  now  for  the  first  time  presented 
in  Rhode  Island;  but  the  general  principle, 

^^as  we  gather  it  from  text  writers  and  de- 
^\    cisions,  both  English  and  American,  is  that 

'    the  capacity  or  incapacity    to    marry    de- 

'    pends  on  the  law  of  the    place    where    the 
marriage  is  celebrated,  and  not  on  that  of 

I    the   domicil    of    the    parties.    Story,    Confl, 
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L.  8th  ed.  §  89.  See  Id.  §§  113,  121,  123o. 
1236;  Bishop,  Marr.  Div.  &  Sep.  §  843,  and 
cases  cited;  Putnam  v.  Putnam,  8  Pick. 
433;  West  Cambridge  v.  Leanngton,  1  Pick. 
506,  11  Am.  Dec.  231;  Van  Voorhis  v.  BHnt- 
nail,  86  N.  Y.  18,  40  Am.  Rep.  505.  In  Med- 
way  v.  Needham,  16  Mass.  157,  8  Am.  Dec. 
131,  a  statute  made  a  marriage  between  a 
negro  or  mulatto  and  a  white  person  void. 
A  couple,  one  of  whom  was  a  mulatto  and 
the  other  white,  in  order  to  evade  the 
statute,  came  into  Rhode  Island,  where  such 
connections  were  allowed,  were  there  mar- 
ried, and  immediately  returned.  And  the 
marriage,  being  good  in  Rhode  Island,  was 
held  to  be  good  in  Massachusetts.  The 
reasoning  upon  which  these  cases  proceed 
is  well  stated  by  Sir  Edward  Simpson  in 
Sci%m^hire,  v.  Scrimshiref  2  Hagg.  Consist. 
Kep.  395.  He  says  on  page  417:  "All 
nations  allow  marriage  contracts.  They 
are  juris  gentium,  and  the  subjects  of  all 
nations  are  equally  concerned  in  them;  and 
from  the  infinite  mischief  and  confusion 
that  must  necessarily  arise  to  the  subjects 
of  all  nations  with  respect  to  legitimacy, 
successions,  and  other  rights,  if  the  re- 
spective laws  of  different  countries  were 
only  to  be  observed  as  to  marriages  con- 
tracted by  the  subjects  of  those  countries 
abroad,  all  nations  have  consented,  or  must 
be  presumed  to  consent,  for  the  common 
benefit  and  advantage,  that  such  marriages 
should  be  good,  or  not  according  to  the  laws 
of  the  country  where  they  are  made. 
By  observing  this  law  no  inconvenience  can 
arise,  but  infinite  mischief  will  ensue  if  it 
is  not." 

The  counsel  for  the  guardian,  however, 
cites  several  cases  which  at  first  sight  seem 
to  support  the  position  that  marriage  in 
evasion  of  the  laws  of  the  domicil  is  invalid. 
Thus  in  8tuWs  Estate,  183  Pa.  625,  39  L. 
R.  A.  539,  39  Atl.  16,  and  Pennegar  v.  State, 
87  Tenn.  244,  2  L.  R.  A.  703,  10  Am.  St. 
Rep.  648,  10  S.  W.  305,  a  statute  forbade* 
any  person  from  whom  a  divorce  was  ob- 
tained on  the  ground  of  adultery  to  re- 
marry. In  both  cases  a  party  forbidden  to 
marry  went  into  another  state  and  re- 
married. The  second  marriage  in  both 
cases  was  held  invalid  in  the  state  where  the 
party  was  domiciled.  In  Dupre  v.  Boulard, 
10  La,.  Ann.  411,  a  statute  forbade  the  inter- 
marriage of  blacks  and  whites,  and  it  was 
held  that  any  such  marriage,  although  valid 
where  performed,  would  not  be  recognized 
in  Louisiana.  To  the  same  effect  are  State 
V.  Kennedy,  76  N.  C.  251,  22  Am.  Rep.  683, 
and  Kinney  v.  Cow.  30  Gratt.  858,  32  Am. 
Rep.  690.  And  in  Brook  v.  Brook,  9  H.  L. 
Cas.  193,  where  a  statute  declared  that  a 
marriage  with  a  deceased  wife's  sister 
should  be  invalid,  it  was  held  that  such  a 
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marriage,  entered  into  between  British  sub- 
jects in  a  country  where  the  marriage  was 
not  forbidden,  was  absolutely  void  in  Eng- 
land. We  consider  these  cases  inconclusive. 
Most  of  them,  if  not  all,  fall  within  a  well- 
recognized  exception  to  the  general  rule 
laid  down  above,  namely,  that,  if  a  marriage 
is  odioi^s  bv  the  common  consent  of  nations, 
or  if  its  influence  is  thought  dangerous  to 
the  fabric  of  society,  so  that  it  is  strongly 
against  the  public  policy  of  the  jurisdiction, 
it  will  not  be  recognized  there,  even  though 
valid  where  it  was  solemnized.  Thus  a  po- 
lygamous marriage,  although  valid  and 
binding  in  the  country  where  it  was  con- 
tracted, would  probably  be  denied  validity 
in  all  countries  where  such  unions  are  pro- 
hibited. See  Re  Bethell,  L.  R.  38  Ch.  Div. 
220.  Probably  the  rule  would  be  the  same 
in  case  of  an  incestuous  marriage,  although 
valid  in  the  place  where  contracted.  See 
Bishop,  supra,  §§  858  et  seq.;  Com.  v.  Lane, 
113  Mass.  458,  463,  18  Am.  Rep.  509.  The 
cases  cited  from  Louisiana,  North  Carolina, 
and  Virginia  may  be  explained,  then,  on  the 
ground  that  the  tendency  of  such  unions  in 
those  states  was  considered  destructive  of 
society;  and  their  apparent  conflict  with 
Medway  v.  Needham  rests,  not  upon  any 
conflict  of  opinion  regarding  the  general 
principle  governing  foreign  marriages,  but 
only  upon  the  diff'erent  conceptions  of  the 
courts  regarding  the  importance  of  the  pub- 
lic policy  forbidding  such  marriages.  The 
first  two  cases  cited  by  counsel  for  the  re- 
spondent guardian  are  harder  to  dis- 
tinguish, although  we  think  that  here, 
again,  the  difference  in  the  result  is  attrib- 
utable to  the  same  difference  in  the  concep- 
tion of  the  public  policy  regarding  such 
marriages.  But  if  the  cases  really  are  in 
conflict,  we  believe  that  the  current  of  au- 
thority is  in  favor  of  the  principle  already 
enunciated.  It  is  true  that  in  the  important 
case  of  Brook  v.  Brook,  9  H.  L.  Gas.  193^  de- 
cided by  the  House  of  Lords,  a  contrary 
position  was  taken,  and  the  Massachusetts 
cases  were  expressly  disapproved.  That 
case,  however,  although  of  great  weight, 
has  been  considerably  criticised,  and  is  be- 
lieved to  be  contrary  to  the  weight  of  Ameri- 
can authority.  For  a  learned  criticism  of 
the  case,  see  the  opinion  of  Gray,  Ch.  J.,  in 
Com.  V.  Lane,  113  Mass.  467,  et  seq.,  18  Am. 
Rep.  509.  See  also  Bishop,  supra,  §  827. 
The  case  of  Andrews  v.  Andrews,  188  U.  S. 
14,  47  L.  ed.  366,  23  Sup.  Ct.  Rep,  237,  has 
no  bearing  upon  the  question  at  issue.  In 
that  case  the  only  question  was  whether 
the  court  of  Massachusetts  constitutionally 
could  refuse  to  recognize  a  divorce  granted 
by  the  court  of  South  Dakota,  in  view  of  a 
Massachusetts  statute  providing  that  a  di- 
vorce obtained  in  fraud  of  the  laws  of  the 
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domicil  should  be  invalid;  and  it  was  held 
that,  as  the  divorce  was  granted  to  one  who 
had  never  obtained  a  bona  fide  domicil,  the 
court  of  South  Dakota  never  acquired  juris- 
diction, and  hence  the  due  faith  and  credit 
clause  of  the  Constitution  did  not  require 
the  enforcement  of  the  decree  in  Massa- 
chusetts against  the  public  policy  of  that 
state  as  expressed  in  its  statutes.  It  is  to 
be  noticed  that  both  the  first  and  second 
marriages  involved  in  that  case  took  placo 
in  Massachusetts.  And  as  to  the  invalidity 
of  the  divorce,  it  is  clear  that  different  con- 
"^iderntiona  apply  to  the  determination  of 
the  validity  of  divorces  than  to  the  validity 
of  marriages  procured  in  evasion  of  the  law 
of  the  domicil.     Bishop,  supra,  §§  836,  837. 

Coming  now  to  the  case  in  hand,  it  re-— 
quires  no  argument  to  show  that,  even  if 
the  marriage  might  have  been  void  if 
solemnized  in  this  state,  it  is  nevertheless 
not  such  a  union  that  it  can  in  any  sense  be 
considered  so  subversive  of  good  morals,  or 
so  threatening  to  the  fabric  of  society,  as  to 
fall  within  the  exception  to  the  general  rule 
regarding  foreign  marriages.  In  .other 
words,  if  valid  in  Massachusetts,  it  is  equal- 
ly valid  here.  As  to  its  validity  in  Massa- 
chusetts, no  authorities  were  cited  by  coun- 
sel, and  we  have  not  succeeded  in  discoverinj? 
any  Massachusetts  statute  or  decision  which 
would  tend  to  show  that  the  marriage  is  not 
valid  there.  Indeed,  the  only  authorities 
we  have  found  which  seem  to  bear  upon  the 
point  look  the  other  w^ay.  In  Parton  v. 
Hervey,  1  Gray,  119,  121,  the  facts  were  in 
some  respects  similar  to  those  in  the  case  at 
bar.  The  petitioner  had  married  a  female 
infant  of  the  age  of  thirteen  years,  with  the 
free  assent  of  said  infant,  but  without  the 
knowledge  or  consent  of  her  mother,  whc 
was  her  only  surviving  parent.  The  latter, 
claiming  that  the  marriage  was  invalid 
without  her  consent,  locked  her  daughtei 
up,  and  refused  to  allow  her  husband  to 
have  the  custody  of  her  person.  The  peti- 
tioner was  allowed  a  writ  of  habeas  corpus 
1  gainst  the  mother.  The  court  says  on  page 
122:  ''But  in  the  absence  of  any  provision 
declaring  marriages  not  celebrated  in  a  pre- 
scribed manner,  or  between  parties  of 
certain  ages,  absolutely  void,  it  is  held  that 
ill  marriages  regula'riy  made  according  to 
the  common  law  are  valid  and  binding,  al- 
though had  in  violation  of  the  specific  regu- 
lations imposed  by  statute."  And  in  Mil- 
ford  v.  Worcester,  7  Mass.  48,  54,  55,  Par- 
sons, Ch.  J.,  said:  "When  a  justice  or 
minister  shall  solemnize  a  marriage  between 
parties  who  may  lawfully  marry,  although 
without  publication  of  the  banns  of  mar- 
riage, and  without  the  consent  of  the 
parents  or  guardians,  such  marriage  would 
unquestionably  be  lawful,  although  the  of 
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fioer  would  incur  the  penalty  of  £50  for  a 
breach  of  his  duty."  See  2  Parsons,  Contr., 
9th  ed.  p.  93.  In  the  absence,  then,  of  any 
showing  that  Mr.  Chace  was  either  an 
idiot  or  lunatic  at  the  time  of  the  marriage, 
we  are  of  opinion  that  the  marriage  in 
!Nfassachusetts  was  valid. 

It  is  argued  by  counsel  for  the  petitioner 
that,  as  there  was  at  least  the  form  of  a 
marriage  in  this  case,  it  cannot  be  collat- 
<»rally  attacked,  but  must,  for  the  purposes 
of  this  proceeding,  be  considered  valid  and 
binding.  As  the  respondent's  counsel  took 
no  notice  of  this  point  in  his  brief,  however, 
and  relics  chiefly  upon  the  invalidity  of  the 
marriage,  we  prefer  to  express  no  opinion 
upon  that  question,  but  to  decide  this 
branch  of  the  case  upon  the  ground  selected 
by  the  respondent  for  his  defense. 

Having,  now,  as  we  think,  established  the 
validity  of  the  marriage,  we  proceed  briefly 
to  inquire  whether  the  facts  of  the  case  war- 
rant the  issuing  of  the  writ. 

In  the  first  place,  it  is  clear  that  the  hus- 
band or  wife  of  a  person  illegally  restrained 
of  hi^  liberty  is  fi  proper  person  to  petition 
for  a  writ  of  habeas  corpus.  Parton  v.  Her- 
rcy,  1  Gray,  119,  121;  15  Am.  &  Eng.  Enc. 
I-aw,  2d  ed.  p.  181,  and  cases  cited;  Id.  p. 
103.  As  to  the  effect  of  the  marriage  upon 
tlie  status  of  guardian  and  ward,  it  is 
strenuously  argued  on  the  part  of  the  peti- 
tioner that  the  marriage  relation  is  incon- 
sistent with  the  guardianship,  and  that,  as 
marriage  is  paramount  to  any  other  social 
.status,  the  guardianship,  at  least  of  the  per- 
son of  Mr.  Chace,  terminated  upon  his  mar- 
riage. In  support  of  this  proposition  he 
cites  a  number  of  authorities  of  great 
weight,  including  Woenier,  American  Law 
of  Guardianship,  335,  336;  Schouler,  Dom. 
Rel.  5th  ed.  §  313;  Reeve,  Dom.  Rel.  4th  ed. 
409 ;  and  2  Kent,  Com.  12th  ed.  ^226.  None 
of  these  authorities,  however,  cites  any  de- 
cided tjasc  in  support  of  this  proposition,  save 
in  the  case  of  the  marriage  of  a  female 
ward.  Counsel  for  respondent,  on  the  other 
hand,  maintains  that,  if  the  guardianship 
can  be  terminated  by  the  ward's  own  act, 
without  any  action  by  the  probate  court, 
tlien,  although  he  is  incompetent,  and  has 
been  so  adjudged,  he  immediately  becomes 
competent  to  remove  *  his  own  disability, 
while  still  incompetent  for  every  other  pur- 
])ose;  and  it  must  be  admitted  that  this 
argument  is  a  very  cogent  one.  Fortunate- 
ly, however,  we  are  not  under  the  necessity 
of  deciding  the  question  thus  raised,  for, 
even  granting  that  the  marriage  of  the  ward 
did  not  terminate  the  guardianship  of  his 
person,  the  petitioner  is  still,  under  our  own 
ilecision,  entitled  to  the  relief  she  prays.  In 
Tillinghaat  v.  Holbrook,  7  R.  I.  230,  the 
court  passed  upon  the  question  whether  a 
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guardian  of  the  person  and  estate  of  a  mar- 
ried woman  could  properly  be  appointed  on 
the  ground  that  she,  for  want  of  discretion 
in  managing  her  estate,  w^as  likely  to  bring 
herself  to  want.  It  was  held,  in  a  learned 
opinion  by  Brayton,  J.,  that  such  an  ap- 
pointment was  valid.  On  page  250  he  says: 
^'Neither  do  we  think  that  it  is  any  suf- 
ficient objection  to  the  decree  that  the 
<^iardianship  of  the  property  is  coupled 
with  the  guardianship  of  the  person.  It  is 
not  necessary,  in  the  exercise  of  any  of  the 
guardian's  powers,  to  invade  any  of  the 
rights  of  the  husband,  either  in  the  disposi- 
tion and  control  of  the  property  of  the  wife, 
or  the  custody  of  her  person.  Whatever 
control  of  her  person  may  be  necessary  for 
her  protection  and  for  the  assertion  of 
her  just  rights  must  necessarily  be  given 
to  the  guardian,  but  this  may  be,  and 
would  be,  in  subordination  to  every 
just  right  of  the  husband.  The  custody  of 
her  person  would  not  be  taken  from  him, 
unless  for  her  protection."  In  view  of  this 
decision,  the  remainder  of  the  case  is  free 
from  difficulty,  and  may  be  decided  without 
questioning  the  authority,  either  of  the  text- 
writers  cited  by  petitioner,  or  of  the  de- 
cision last  cited.  If  the  marriage  termi- 
nated the  guardianship  of  the  person,  the 
petitioner  is  obviously  entitled  to  the  relief 
she  seeks.  If  the  guardianship  is  not  thus 
terminated,  yet,  under  our  own  decision,  the 
control  exercised  by  the  guardian  must  be 
in  subordination'  te  every  just  right  of  the 
wife.  It  needs  no  argument  nor  citation  of 
authority  to  show  that,  in  the  absence  of 
very  exceptional  circumstances,  a  wife  is 
entitled  te  the  society  of  her  husband,  free 
from  the  restraint  of  any  third  person.  No 
such  circumstances  appear  in  this  case. 
And,  taking  the  facts  above  recited  as  true, 
as  they  must  be  assumed  to  be  in  the 
absence  of  anything  to  the  contrary,  it  ap- 
pears that  the  wife  of  the  ward  is  pro- 
hibited by  the  guardian  from  enjoying  the 
society  of  her  husband,  and  that  he  is  being 
restrained  of  his  liberty  in  a  way  which 
calls  for  the  interference  of  this  court.  See 
Whitten  v.  Tomlinson,  160  U.  S.  231,  242, 
40  L.  cd.  406,  412,  16  Sup.  Ct.  Rep.  297. 
Whether  the  guardianship  is  terminated  or 
not,  therefore,  the  petitioner's  right  to  a 
writ  of  habeas  corpus  is  made  out, 

Blodsett,  J.,  concurring: 

I  concur  in  the  conclusion  reached  in  the 
foregoing  opinion,  for  the  reason  that  the 
appointment  of  a  guardian  in  Rhode  Island 
had  no  effect  upon  the  person  or  property 
of  the  ward  in  Massachusetts.  Mitchell  v. 
People's  Sav,  Bank,  20  R.  I.  500,  40  Atl. 
.302.  And  such  is  the  law  in  Massachusetts. 
W'oodico^rth  v.  Spring,  4  Allen,  321;   Milli- 
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ken  V.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241,  and  cases  cited.  And  see  Hoyt  v. 
Sprague,  103  U.  S.  613,  26  L.  ed.  585; 
Morgan  v.  Potter,  157  U.  S.  195,  39  L.  ed. 
070,  15  Sup.  Ct.  Rep.  590;  Wuesthoff  v.  Ger- 
mania  L.  Ins.  Co,  107  N.  Y.  580,  14  N.  E. 
811.  The  ward,  Henry  C.  Chace,  when  in 
Massachusetts,  was  not  under  the  disability 
of  guardianship  there,  and  was  according- 
ly 8ui  juris  in  that  state.  And  certainly,  in 
the  absence  of  affirmative  proof  of  fraud 
upon  our  law,  he  is  entitled  to  the  benefit  of 
the  maxim,  Nullua  videtur  dolo  facere  qui 
suo  jure  utitur.  Since  this  is  decisive  of 
the  question,  I  prefer  to  withhold  an  expres- 
sion of  opinion  as  to  whether  the  rule  in 
Medway  v.  Needham  (decided  in  1819)  16 
Mass.  157,  8  Am.  Dec.  131,  upon  the  validity 
of  a  marriage  celebrated  prior  to  1770,  and 
which  has  been  much  criticised,  or  the  op- 
posing view  taken  by  the  House  of  Lords 
nearly  fifty  years  later,  in  Brook  v.  Brook, 
9  H.  lu  Cas.  193,  which  has  been  also  much 
questioned,  shall  be  held  to  be  the  law  of 
this  state,  until  such  time  as  a  case  shall 
arise  in  which  it  shall  affirmatively  appear 
that  there  was  a  deliberate  attempt  to  evade 
the  provisions  of  our  law,  and  it  shall  be- 
come necessary  to  determine  between  them. 
The  writ  will  issue  as  prayed. 


John  W.  HUNT 

V. 

George  E.  DARLING. 
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A  Mubcontractor  maT  parsve  simulta- 
neoualy  a  proeeedlnir  to  enforee  lila 
mecliaiilc**  lien  against  the  property  and 
an  action  against  the  contractor  for  the 
amount  due  him,  In  which  he  attaches  funds 
due  the  contractor  from  the  property  owner. 

(November  25,  1904.) 

ON  MOTION  by  respondent  to  compel  pe- 
titioner to  elect  as  to  which  remedy  he 
would  pursue,  where  he  was  proceeding  to 
enforce  a  mechanic's  lien,  and  to  recover 
the  amount  of  his  claim  from  the  principal 
contractor.    Denied, 

The  facts  are  stated  in  the  opinion. 

Mr,  Terence  M.  O'Reilly,  for  peti- 
tioner : 

There  is  no  more  reason  why  the  peti- 
tioner should  be  compelled  to  elect  than 
there  would  be  in  a  case  of  a  plaintiff  in 

Note. — For  a  collection  of  authorities  upon 
the  subject  of  tlie  enforcement  of  mechanics* 
Hens,  see  note  to  Farmers'  Loan  &  T.  Co.  v. 
Canada  &  St.  L.  R.  Co.  11  L.  R.  A.  740. 
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several    suits    against    joint    and    several 
makers  of  a  note. 

Briggs  v.  Titus,  13  R.  I.  138;  Quidnick 
Co,  V.  Chafee,  13  R.  I.  388;  Stillwell  v. 
Bertrand,  22  Ark.  380;  Selz  v.  Collins,  55 
Mo.  App.  63;  Welch  v.  Seligman,  72  Hun, 
138,  25  N.  Y.  Supp.  363. 

DovgUuiy  J.,  delivered  the  opinion  of  the 
court: 

These  are  petitions  for  mechanics'  liens, 
brought  by  subcontractors  to  recover  for 
work  and  materials  performed  and  used  in 
the  construction  of  buildings  for  the  respect- 
ive respondents.  In  each  case  the  respond- 
ent has  filed  a  motion  alleging  ''that  said  pe- 
titioner has  commenced  an  action  at  law 
against  the  original  contractors,  in  the  com- 
mon pleas  division  of  this  court,  for  the  re- 
covery of  the  same  sum  of  money,  for  the 
same  materials,  labor,  etc.,  mentioned  in 
the  petition,  and  has  in  said  action  at  law 
attached  the  fund  from  which  said  lien 
might  be  satisfied,  to  wit,  the  last  payment 
due  under  said  original  contract,  which 
suit  is  still  pending,"  etc.,  and  praying  that 
the  petitioner  may  be  required  to  elect  be- 
tween the  two  remedies. 

The  question  is  thus  presented  whether  a 
petition  for  a  mechanic's  lien  may  be  pros- 
ecuted simultaneously  with  a  suit  at  com- 
mon law  to  recover  the  same  debt  from  the 
contractor.  It  is  a  corollary  from  the 
maxim,  Nemo  debet  lis  vexari  pro  eadem 
causa,  that,  if  a  complainant  sues  a  defend- 
ant at  the  same  time  in  law  and  in  equity 
to  enforce  the  same  obligation,  the  court  in 
equity  will  require  him  to  elect  which  rem- 
edy he  will  pursue.  1  Foster,  Fed.  Pr.  § 
295;  Fletcher,  Eq.  PI.  &  Pr.  §  365,  note  1; 
Quidnick  Co,  v.  Chafee,  13  R.  I.  367.  If 
he  chooses  to  proceed  in  equity,  the  court 
will  enjoin  his  suit  at  law;  and,  if  he  elects 
to  proceed  at  law,  it  will  dismiss  his  bill, 
but  without  prejudice.  Mitford  &  T.  Eq. 
PI.  340;  Dan.  Ch.  Pr.  *817,  note  9;  Royle 
V.  Wynne,  Craig  &  P.  252.  The  courts, 
however,  exercise  a  wide  discretion  in 
applying  this  rule,  and  are  careful  not 
to  make  it  an  instrument  of  oppression 
by  enforcing  it  where  both  remedies  sought 
may  be  necessary  to  complete  satisfaction 
of  the  claim.  Dan.  Ch.  Pr.  ♦634,  note  3; 
Story,  Eq.  PI.  §  742o.  Lord  Cranworth 
says  in  Ostell  v.  Le  Page,  21  Eng.  L.  &.  Eq. 
640:  "But  when  the  court  interferes  upon 
motion  to  stop  the  plaintiff  from  proceed- 
ing, it  is  taking  upon  itself  a  very  delicate 
jurisdiction,  and  one  in  which  it  ought  to 
see  that  by  no  possibility  can  it  be  doing 
injustice."  Thus,  in  the  absence  of  a 
statute  to  the  contrary,  the  holder  of  a 
bond  or  note  secured  by  mortgage  may  sue 
the  parties  to  the  instrument  at  common 
32 
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law,  and  may  at  the  same  time  maintain 
his  suit  for  foreclosure.  Dunkley  v.  Van 
Buren,  3  Johns.  Ch.  330;  Mundy  v.  Whit- 
temorey  15  Neb.  660,  19  N.  W.  694;  Aylet 
V.  Hill,  2  Dick.  551;  Perry  v.  Barker,  13 
Ves.  Jr.  198;  Priddy  v.  Hartsook,  81  Va. 
67 ;  Centi-al  R:  Co.  v.  New  Jersey  West 
Line  R,  Co.  32  N.  J.  Eq.  67 ;  Jones  v.  Conde, 
6  Johns.  Ch.  77;  Way  v.  Bragaw,  16  N.  J. 
Eq.  214,  84  Am.  Dec.  147;  20  Enc.  PI.  & 
Pr.  p.  271.  In  Jones  v.  Conde,  6  Johns. 
Gh.  77,  Chancellor  Kent  says:  "The  one 
remedy  is  in  rem,  and  the  other  in  perso- 
nam; and  the  general  rule,  to  which  this 
case  is  an  exception,  applies  only  to  cases 
where  the  demand  at  law  and  in  equity  arc 
equally  personal,  and  not  where  the  cumu- 
lative remedy  is  in  personam,  while  the 
other  remedy  is  upon  the  pledge;"  citing 
Booth  V.  Booth,  2  Atk.  343;  Bchoole  v.  Salt, 
1  Sch.  &  Lef.  176;  Lord  Kenyon  in  Smart 
V.  Wolfe,  3  T.  R.  342;  Boyd  v.  Heinzelman, 
1  Ves.  &  B.  381 ;  Jackson  ex  dem.  Ireland 
V.  Hull,  10  Johns.  481;  Lord  Erskine  in 
Perry  v.  Barker,  13  Ves.  Jr.  205;  and 
Dunkley  v.  Van  Buren,  3  Johns.  Ch.  330. 
The  distinction  drawn  by  Chancellor  Kent 
applies  as  reasonably  to  the  present  cases 
as  to  the  case  of  a  mortgage. 

A  mechanic's  lien  is  additional  security 
given  by  statute  upon  certain  conditions, 
but  does  not  in  any  way  abrogate  the  con- 
tract between  the  workman  and  his  em- 
ployer. It  has  been  held  that,  like  a  mort- 
gage, the  liability  to  a  mechanic's  lien  is 
an  obligation  voluntarily  assumed  by  the 
owner  when  he  engages  a  builder.  Briggs 
V.  Titus,  13  R.  I.  136.  The  lien  proceed- 
ings are  in  rem  against  the  land,  and  the 
common-law  action  is  in  personam  against 
the  employer.  In  some  cases  both  remedies 
may  be  required,  to  procure  full  payment 
of  the  debt,  and  in  some  cases  part  of  the 
claim  only  may  be  enforceable  as  a  lien 
against  the  land.  The  defendants  are  not 
the  same  any  more  than  in  the  case  of  a 
mortgagor  who  is  also  the  maker  of  a  note 
which  is  secured  by  it.  The  land  is  the 
real  defendant  in  this  proceeding,  whoever 
actively  represents  it  in  the  trial  of  the 
case,  and  the  contractor  is  the  defendant 
in  the  common-law  action,  no  matter  on 
what  fund  attachment  may  have  been  laid, 
as  the  land  is  responsible  in  the  foreclosure 
of  a  mortgage,  whether  it  is  still  owned  by 
the  maker  of  the  note,  or  has  been  trans- 
ferred to  a  new  owner. 

It  is  represented  to  us  in  these  cases  that 
the  owners  hold  a  certain  part  of  the  con- 
tract price  of  the  building,  out  of  which 
they  may  satisfy  any  mechanics*  liens 
which  may  exist,  and  that  they  have  left 
to  the  contractor  the  defense  of  these  suits. 
We  do  not  see  how  that  alters  the  relations 
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of  the  parties  which  we  have  to  consider. 
In  every  case,  if  the  owner  is  so  fortunate 
or  has  been  so  prudent  as  to  hold  in  his 
hands  money  due  to  the  contractor,  he  can 
charge  against  such  sum  any  payments 
which  he  may  be  obliged  to  make  to  satisfy 
mechanics'  liens;  but  the  workman  has  no 
lien  upon  such  fund,  and  is  not  pursuing 
it  by  this  proceeding.  Even  if  the  owner 
has  no  such  fund,  such  payments  would 
constitute  a  debt  from  the  contractor  to 
him,  so  that  the  rights  of  the  parties  in 
these  cases  are  not  different  from  their  re- 
spective rights  in  all  cases  of  petitions  for 
mechanics'  liens  by  subcontractors  or  work- 
men. So,  in  the  case  of  the  sale  of  mort- 
gaged land,  the  parties  to  the  sale  may 
make  such  arrangement  between  them  as 
they  please  with  respect  to  the  mortgage- 
debt,  but  the  holder  of  the  mortgage  may 
pursue  his  several  remedies  notwithstand- 
ing. 

A  mechanic's  lien  is  more  nearly  analo- 
gous to  a  maritime  lien  even  than  to  a  mort  ■ 
gage,  and  it  is  held  that  a  lien  may  bo 
prosecuted  in  admiralty  while  a  suit  for  the 
debt  is  pending  at  common  law.  Russell 
V.  A  Ivarez,  5  Cal.  48 ;  People  ex  rel.  Granger 
V.  Wayne  Circuit  Judge,  27  Mich.  406,  15 
Am.  Rep.  195,  and  cases  cited. 

Following  these  analogies,  we  must  deny 
the  motions.  If  the  petitioners  should  elect 
to  discontinue  the  common-law  actions,  they 
could  not  renew  their  attachments  if  their 
liens  should  prove  insufficient;  and,  if  they 
should  elect  to  abandon  their  liens,  these 
would  be  wholly  lost  if  the  attachment** 
should  not  satisfy  the  claims.  It  is  mani- 
festly impossible  to  discontinue  a  petition 
for  a  mechanic's  lien  without  prejudice. 
From  the  fact  that  the  garnishee  in  each  of 
these  common-law  cases  cannot  answer  as 
to  the  amount  of  his  debt  to  the  contractor 
until  the  claims  for  liens  are  settled  to 
which  he  has  a  right  to  devote  the  funds  in 
his  hands,  the  common-law  suits  cannot 
probably  be  satisfied  until  these  proceedings- 
are  terminated;  but  we  see  no  reason  why 
they  should  not  proceed  to  judgment  simul- 
taneously, if  the  plaintiffs  desire  to  press 
them. 

Counsel  have  not  cited  to  us  any  cases 
directly  in  point,  but  those  which  we  have 
found  sustain  the  view  we  have  expressed. 
It  is  held  in  Bates  v.  Santa  Barbara  Coun- 
ty, 90  Cal.  543,  547,  27  Pac.  438,  the  right 
to  a  money  judgment  against  the  person 
who  employs  the  mechanic  or  purchases  the 
materials  is  not  lost  or  waived  by  a  pro- 
ceeding to  enforce  the  lien,  or  recover  from 
the  owner  the  balance  of  the  contract 
price  remaining  in  his  hands.  In  West  v. 
Flemming,  18  111,  248,  68  Am.  Dec.  539,  it 
was  held  that  a  party  may  proceed  to  col- 
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lect  his  debt  by  attachment  and  by  enforc- 
ing a  mechanic's  lien,  as  concurrent  reme- 
dies, and  the  lien  is  not  waived  by  so  doing. 
The  court  says:  "The  proceeding  under  the 
statute  is  additional  or  cumulative  of  such 
other  remedies  for  enforcement  of  the  con- 
tract out  of  which  the  lien  arises  as  the 
party  may  have  either  against  person  or 
property.  He  may  therefore  at  the  same 
time  pursue  several  remedies  for  satisfac- 
tion of  one  debt,  which  are  not  substan- 
tially the  same  in  their  nature  and  effect, 
as  a  proceeding  against  property  and  an 
action  against  the  person,  or  two  proceed- 
ings against  different  properties  or  things, 
but  can  have  one  satisfaction  only;"  citing 
1  Chitty,  PL  212,  254;  Delahay  v.  Clement, 
4  111.  201;  Branigan  v.  Ro8e,  8  111.  123. 
This  case  is  cited  with  approval  in  Olson 


V.  O'Malia,  75  111.  App.  387.  In  Massachu- 
setts it  is  provided  by  Pub.  Stat.  chap.  191, 
§  46,  that  a  person  having  a  mechanic's 
lien  may  maintain  also  an  action  at  com- 
mon law;  and  it  was  accordingly  held  in 
Angler  v.  Bay  State  Distilling  Co.  178 
Mass.  163,  39  N.  E.  630,  that  a  building 
contractor  does  not  waive  his  lien  by  bring- 
ing an  action  at  law  attaching  the  real  es- 
tate. The  same  doctrine  is  held  in  Bren- 
nan  v.  Swasey,  16  Cal.  140,  76  Am.  Dec. 
507;  Bait  Lake  Lithographing  Co.  v.  Ibex 
Mine  A  Smelting  Co.  15  Utah,  440,  62 
Am.  St.  Rep.  944,  49  Pac.  768,  and  in  Rob- 
erts V.  Wilcoxson,  36  Ark.  356,  363,  with- 
out reference  to  any  statute. 

Th^  Tnotions  are  deniedy   and   the  cases 
will  stand  for  hearing  upon  the  merits. 
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George   KERR,    Sheriff  of   Beadle   County, 
Respt,, 

V, 

John  MURPHY  et  al,  Appts. 
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A  Jndmnent  of  a  Justice  of  the  peace, 
rendered  iFvftKln  leaa  than  the  time 
preiierlbed  by  statnte  after  service  of 
BummoDs,  is  not  bo  far  void  that  its  execu- 
tion can  be  enjoined ;  bat  the  defendant  must 
take  the  proper  steps  to  obtain  a  review  on 
appeal, 

(March  1,  1905.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Beadle  County 
in  favor  of  plaintiff  in  a  suit  to  enjoin  the 
execution  of  certain  judgments.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kelley  Sc  CHamberlaia,  for 
appellants : 

Injunction  does  not  lie  against  an  exe- 
cution issued  upon  a  void  or  voidable  judg- 
ment rendered  by  a  justice  of  the  peace. 

St.  Louis  d  S.  F.  R.  Go.  v!  Lotader,  138 
Mo.  633,  60  Am.  St.  Rep.  565.  39  S.  W.  799; 
St.  Louis,  I.  M.  d  8.  R.  Co.  v.  Reynolds, 
89  Mo.  146,  1  S.  W.  208. 

The  judgments  were  not  void.  By  reason 
of  a  defective  service  on  the  sheriff  in  giv- 
ing him  but  two  days  to  answer  instead  of 
three,  there  was  simply  an  irregularity  and 
an  erroneous  service,  which  must  be  recti- 
fied or  taken  advantage  of  in  the  justice 
court,  or  by  appeal  to  the  appellate  court. 

NOTB. — As    to    right    to    injunction    against 
Judgments  for  errors  or  irregularities,  see  also, 
In    this    series,    Qum-Elastic    Roofing    Co.    v. 
Mexico  Pub.  Co.  30  L.  R.  A.  700,  and  note. 
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Siowo  Falls  Nat.  Bank  v.  MoKee,  3  S.  D. 
1,  50  N.  W.  1067;  Quart  v.  Abbett,  102  Ind. 
233,  52  Am.  Rep.  662,  1  N.  E.  476;  Broum 
V.  Goble,  97  Ind.  86 ;  Terre  Haute  v.  Beach, 
96  Ind.  143;  McCormick  v.  Webster,  89  Ind. 
107;  Oppenheim  v.  Pittsburgh,  C.  d  St.  L. 
R.  Co,  85  Ind.  471;  Stout  v.  Woods,  79  Ind. 
108;  MoAlpine  v.  Swectser,  76  Ind.  78; 
Freeman,  Judgm.  $  126:  I  High,  Inj.  «§  22.5, 
229,  231;  Leonard  v.  Sparks,  117  Mo.  103, 
38  Am.  St.  Rep.  646,  22  S.  W.  899. 

Where  service  is  in  some  respect  deficient 
or  irregular  jurisdiction  attaches  subject  to 
be  defeated  by  objections  to  the  irregularity, 
interposed  in  some  direct  manner. 

Pico  V.  Sunol,  6  Cal.  295 ;  Moyer  v.  Bucks, 
2  Ind.  App.  571,  16  L.  R.  A.  231,  50  Am. 
St.  Rep.  253,  28  N.  E.  992;  Schee  v.  La- 
Grange,  78  Iowa,  101,  42  N.  W.  618;  Free- 
man, Judgm.  §  126;  Oandy  v.  Jolly,  35  J^eb. 
711,  37  Am.  St.  Rep.  463,  53  N.  W.  658; 
Campbell  Printing  Press  d  Mfg.  Co.  v.  Mar- 
der,  L.  d  Co.  50  Neb.  283,  61  Am.  St.  Rep. 
573,  69  N.  W.  774;  Whitwell  v.  Barbier,  7 
Cal.  57;  Drake  v.  Duvenick,  45  Cal.  463; 
Low  v.  Mills,  61  Mich.  35,  27  N.  W.  880; 
1  Black,  Judgm.  §  223;  1  High,  Inj.  3d  ed. 
p.  126,  §§  165-169;  Carney  v.  Marseilles, 
136  111.  401,  29  Am.  St.  Rep.  328,  26  N.  E. 
491;  Lucas  v.  Spencer,  27  111.  15;  Smith  v. 
Powell,  50  111.  21;  Allen  v.  Smith,  72  111. 
331;  Clark  v.  Swing,  93  111.  572;  Beaudry 
V.  Felch,  47  Cal.  183;  17  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1067 ;  Harrington  v.  Wofford, 
46  Miss.  31;  Leonard  v.  Sparks,  117  Mo. 
103,  38  Am.  St.  Rep.  646,  22  S.  W.  899; 
Capwell  V.  Sipe,  51  Fed.  667,  8  C.  C.  A. 
419,  16  U.  S.  App.  704,  59  Fed.  970;  St. 
LouiSy  /.  M.  d  8.  R.  Co.  V.  State,  55  Ark. 
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200,  17  S.  W.  806;  Peck  v.  Strauss,  33  Cal. 
678;  Ballinger  v.  Tarbell,  16  Iowa,  492,  85 
Am.  Dec.  627. 

A  proceeding  to  enjoin  the  enforcement  of 
a  judgment  or  decree  by  execution  or  de- 
cretal order  is  a  collateral  attack  upon  the 
judgment,  and  cannot  be  maintained  for 
mere  errors  or  irregularities. 

Davis  V.  Clements,  148  Ind.  605,  62  Am. 
St.  Rep.  539,  47  N.  E.  1056;  Shrack  ▼.  Co- 
vault,  144  Ind.  260,  43  N.  E.  229;  Krug 
V.  Davis,  85  Ind.  309;  Fitoh  v.  Byall,  22 
Ind.  App.  628,  47  N.  E.  180. 

Mr.  Henry  C.  Hinckley  for  respondent. 

Oorson,  P.  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  in  equity  brought  by 
George  Kerr,  as  sheriff  of  Beadle  county, 
against  John  Murphy,  R.  B.  Brockway, 
justice  of  the  peace,  and  A.  B.  Kenyon,  cor- 
oner of  Beadle  county,  to  restrain  tlie  de- 
fendants from  enforcing  three  certain  judg- 
ments alleged  to  have  been  entered  in  the 
police  justice  court  of  Huron  by  the  defend- 
ant R.  B.  Brockway,  police  justice,  in  ac- 
tions wherein  John  Murphy  was  plaintiff 
and  George  Kerr  was  defendant.  Findings 
and  judgment  were  in  favor  of  the  plain- 
tiff, and  defendants  have  appealed. 

The  court's  findings  are,  in  substance,  as 
follows:  That  said  Brockway  was  the  duly 
elected,  qualified,  and  acting  justice  of  the 
peace  in  and  for  the  city  of  Huron;  that 
defendant  Kenyon  was  the  duly  elected, 
qualified,  and  acting  coroner  in  and  for 
Beadle  county;  that  the  plaintiff  was  the 
duly  elected,  qualified,  and  acting  sheriff  of 
Beadle  county;  that  on  the  5th  day  of  No- 
vember, 1902,  the  defendant  John  Murphy 
commenced  three  actions  against  the  sheriff 
as  sheriff  of  the  county,  in  the  court  of  the 
defendant  Brockway;  that  said  actions  were 
in  daim  and  delivery,  to  recover  possession 
of  certain  personal  property  which  had  been 
levied  upon  and  was  in  the  possession  of 
the  plaintiff,  Kerr,  as  sheriff  aforesaid,  as 
the  property  of  one  S.  D.  O'Conners;  that 
on  November  5,  1902,  three  summonses  were 
issued  by  said  Brockway,  as  such  police  jus- 
tice, in  said  actions,  requiring  the  plaintiff 
herein  to  appear  before  said  Brockway  on 
the  8th  day  of  November,  1902,  at  the  hour 
of  8  o'clock  A.  M.,  to  answer  the  complaint 
of  the  defendant  Murphy;  that  each  and 
every  one  of  said  summonses  were  served  on 
the  plaintiff  herein  on  the  6th  day  of  No- 
vember, 1902;  that  the  plaintiff  failed  to 
appear  in  said  Brockway's  court  in  response 
to  said  summonses,  or  any  one  of  them,  on 
the  8th  day  of  November,  or  at  any  time, 
and  that  the  said  Brockway,  as  justice 
aforesaid,  without  the  knowledge  or  consent 
of  the  plaintiff  herein,  and  without  notice 
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to  him,  proceeded  to,  and  did,  enter  judg- 
ments against  him,  and  in  favor  of  the 
defendant  Murphy,  at  the  hour  of  8  o'clock 
of  the  8th  day  of  November,  1902,  aforesaid, 
whereby  said  Murj^y  was  awarded  the  pos- 
session of  the  property  described  in  said 
Murphy's  complaint,  besides  costs  of  suit; 
that  each  and  every  one  of  the  judgments 
rendered  by  the  said  Brockway,  as  herein- 
before set  out,  in  favor  of  defendant  Murphy 
and  against  said  plaintiff,  is  null  and  void, 
and  of  no  force  and  effect,  for  the  reason  that 
said  smnmonses  were  not  served  as  required 
by  statute,  in  that  the  defendant  in  said 
three  actions  was  not  given  the  said  three 
days'  notice,  as  required;  and  that  said 
justice  had  no  jurisdiction  of  said  case 
whatever.  And  the  court  concludes  from 
the  said  findings  that  the  three  summonses 
issued  in  the  three  several  cases  aforesaid 
were  not  served  on  the  defendant  in  said  ac- 
tion, and  that  the  said  Brockway,  as  jus- 
tice aforesaid,  acquired  no  jurisdiction  by 
which  he  could  render  or  enter  judgments 
in  said  several  causes  against  the  said 
George  Kerr,  sheriff,  aforesaid;  that  said 
judgments  and  all  proceedings  thereunder 
are  void.  The  court  thereupon  entered 
judgment  restraining  the  said  defendants, 
and  all  persons  claiming  under  them,  from 
enforcing  said  judgments  by  execution  or 
otherwise. 

It  will  be  seen  from  the  findings  of  the 
court  that  the  summonses  in  the  three  ac- 
tions were  dated  the  5th  day  of  November, 
1902;  that  they  were  not  served  until  the 
6th ;  and  that  judgments  were  entered  there- 
on on  the  8th  by  default.  Two  questions  are 
therefore  presented  by  the  record:  (1) 
Were  the  judgments  so  entered  by  the  police 
justice  void  or  simply  erroneous?  (2)  Was 
a  suit  in  equity  a  proper  proceeding  to 
vacate  and  set  aside  the  said  judgments, 
and  to  restrain  the  defendants  from  pro- 
ceeding thereunder  r 

It  is  contended  by  the  appellants  that  the 
judgments  were  not  void;  that,  as  to 
the  defective  service  upon  the  plaintiff, 
as  sheriff,  and  defendant  in  those  actions, 
in  giving  him  but  two  days  in  which  to 
answer,  instead  of  three  days,  it  was  simply 
an  irregularity  on  the  part  of  the  justice, 
which  could  only  be  taken  advantage  of  in 
the  justice  court  by  motion  to  vacate  and 
set  aside  the  same,  and,  if  denied,  by  appeal 
to  the  appellate  court;  that  the  defective 
service  did  not  deprive  the  justice  of  juris- 
diction ;  that,  the  moment  that  personal  serv- 
ice was  obtained  on  the  plaintiff  as  defend- 
ant in  the  claim  and  delivery  actions,  juris- 
diction attached,  subject  to  be  defeated  by 
the  proper  proceedings  before  the  justio*. 
and  by  appeal  to  the  circuit  court  having 
appellate  jurisdiction  of  the  same. 
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It  is  contended,  on  the  other  hand,  by  the 
respondent,  that  the  justice's  judgments,  as 
found  by  the  court,  were  absolutely  void, 
and  that,  being  void,  an  action  in  equit}- 
was  the  proper  remedy  to  enjoin  proceed- 
ings thereunder.  Section  14  of  the  Revised 
Justices'  Code  provides,  **The  time  specified 
in  the  summons  for  the  appearance  of  the 
defendant  shall  in  all  cases  be  not  less  than 
three  nor  more  than  twelve  days  from  the 
date  of  the  service  of  the  same;"  and  by  S 
15  it  is  provided  that  "when  the  defendant 
resides  in  the  county,  or  is  summoned  there- 
in, the  summons  cannot  be  served  within 
two  days  of  tne  time  fixed  for  the  appear- 
ance of  the  defendant." 

It  will  thus  be  seen  that  the  time  speci- 
fied in  the  summons  shall,  when  served 
within  the  county,  be  not  less  than  three 
nor  more  than  twelve  days  from  the  date  of 
the  service  of  the  same,  and  that,  when  the 
defendant  resides  in  the  county,  he  cannot 
be  served  within  two  days  of  the  time  fixed 
for  the  appearance  of  the  defendant.  These 
provisions  of  the  Code  are  mandatory,  and 
cannot  be  dispensed  with,  unless  waived  by 
the  defendant  by  appearing  in  the  action, 
generally  at  the  time  specified  in  the  sum- 
mons. The  service  of  the  summonses  in 
the  cases  in  the  justice's  court  being  made 
on  the  6th  of  November,  and  the  summonses 
requiring  the  defendant  thereunder  to  ap- 
pear on  the  8th  day  of  the  same  month,  un- 
der no  rule  or  computation  of  time  gave 
him  more  than  two  days'  notice.  The  view 
that  a  judgment  in  such  a  case  is  irregular, 
but  not  void,  seems  to  be  sustained  by  the 
great  weight  of  authority.  Mr.  Freeman, 
in  his  work  on  Judgments,  vol.  1,  §  126, 
says:  "There  is  a  difference  between  a  want 
of  jurisdiction  and  a  defect  in  obtaining 
jurisdiction.  .  .  .  From  the  moment  of 
the  service  of  process  the  court  has  such 
control  over  the  litigants  that  all  its  subse- 
quent proceedings,  however  erroneous,  are 
not  void.  If  there  is  any  irregularity  in 
the  process,  or  in  the  manner  of  its  service, 
the  defendant  must  take  advantage  of  such 
irregularity  by  some  motion  or  proceeding 
in  the  court  where  the  action  is  pending. 
The  fact  that  defendant  is  not  given  all  the 
time  allowed  him  by  law  to  plead,  or  that 
he  was  served  by  some  person  incompetent 
to  make  a  valid  service,  or  any  other  fact 
connected  with  the  service  of  process  on 
account  of  which  a  judgment  by  default 
would  be  reversed  upon  appeal,  will  not  or- 
dinarily make  the  judgment  vulnerable  to  a 
collateral  attack.  In  case  of  an  attempt- 
ed service  of  process,  the  presumption  exists 
that  the  court  considered  and  determined 
the  question  whether  the  acts  done  were 
sufficient  or  insufficient.  If  so,  the  conclu- 
sion reached  by  the  court,  being  derived 
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from  hearing  and  deliberating  upon  a  mat- 
ter which  by  law  it  was  authorized  to  hear 
and  decide,  though  erroneous,  cannot  be 
void."  That  learned  author,  in  the  note  to 
the  section,  says:  "A  distinction  is  to  be 
made  between  a  case  where  there  is  no  serv- 
ice whatever,  and  one  which  is  simply  de- 
fective or  irregular.  In  the  first  case  the 
court  acquires  no  jurisdiction,  and  its  judg- 
ment is  void;  in  the  other  case,  if  the  court 
to  which  the  process  is  returnable  adjudges 
the  service  to  be  sufficient,  and  renders 
judgment  thereon,  such  judgment  is  not 
void,  but  only  subject  to  be  set  aside  by  the 
court  which  gave  it,  upon  seasonable  and 
proper  application,  or  reversed  upon  appeal. 
Isaacs  V.  Price,  2  Dill.  351,  Fed.  Cas.  No. 
7,097."  Judge  Black,  in  his  work  on  Judg- 
ments, §  224,  says:  "Although  the  service 
of  process  in  an  action  may  have  been  char- 
acterized by  some  defect  or  irregularity,  it 
does  not  necessarily  follow  that  the  ensuing 
judgment  will  be  void.  For,  if  the  par- 
ty would  take  advantage  of  such  a  matter, 
he  must  do  so  in  the  action  itself,  by  some 
proper  motion  or  proceeding.  It  is  only 
when  the  attempted  service  is  so  irregular 
as  to  amount  to  no  service  at  all  that  thei*e 
can  be  said  to  be  a  want  of  jurisdiction.  In 
any  other  case  there  may  be  error  in  the 
subsequent  proceedings,  but  they  will  bo 
sustained  against  a  collateral  attack."  In 
§  223  that  learned  author  says:  "But 
where  it  appears  that  there  w^as  notice, 
though  defective,  and  service,  though  imper- 
fect, a  decision  of  the  court  to  which  the 
process  was  returnable  that  such  notice  and 
service  were  suflScient  will  not  be  held  void 
in  a  collateral  proceeding.  .  .  .  Again, 
a  judgment  in  an  action  in  which  the  re- 
quired number  of  days'  notice  was  not  given 
to  the  defendant  is  erroneous,  but  not  void, 
and  cannot  be  questioned  in  a  collateral 
proceeding." 

In  the  case  of  Ballingcr  v.  Tarhell,  16 
Iowa,  491,  85  Am.  Dec.  527,  the  supreme 
court  of  Iowa,  speaking  by  Judge  Dillon, 
says:  "It  is  claimed  by  the  defendants, 
Claggett,  Browne,  and  Claggett,  that  the 
judgment  of  the  plaintiff  against  Tarbell 
and  Robertson  was  wholly  void  as  against 
Tarbell,  because  the  justice  of  the  peace 
who  rendered  the  same  had  no  jurisdiction 
of  the  person  of  the  defendant  Tarbell;  and 
this  is  the  first  question  which  we  are 
called  upon  to  determine.  .  .  .  That 
this  service,  as  to  Tarbell,  was  defective,  is 
apparent,  because  the  statute  requires  five 
days'  notice,  and  here  were  only  four.  It 
may  also  be  defective  because  served  by  the 
justice  himself,  and  not  the  constable.  It 
was  therefore  clearly  erroneous  in  the  jus- 
tice to  have  rendered  judgment  against 
Tarbell  on  this  service.    It  would  have  been, 
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without  doubt,  reversed  on  writ  of  error. 
But  it  was  erroneous  Bimply,  and  not  void. 
It  is  not  a  case  where  there  is  no  service  at 
all,  but  a  case  where  there  was  a  defective 
service.  Tne  justice  erred  in  deciding  that 
this  service  authorized  him  to  render  judg- 
ment against  Tarbell;  but  neither  Tarbell 
nor  his  assignees  can  question  the  validity 
ot'  this  judgment,  or  claim  to  have  it  treat- 
ed as  void  in  this  collateral  proceeding." 

This  question  has  been  verj-  fully  consid- 
ered by  the  supreme  court  of  Missouri  in 
Leotwrd  v.  Sparks^  117  Mo.  103,  38  Am.  St. 
Rep.  G40,  22  S.  W.  899,  and  that  learned 
court  arrives,  after  an  exhaustive  review  of 
the  authorities,  at  the  same  conclusion,  and 
in  its  opinion  says:  "But  was  complete  ju- 
risdiction obtained  over  Mr.  Bouton?  The 
latter  personally  received  an  official  com- 
mand to  appear  in  the  condemnation  case 
before  the  mayor  at  a  time  named.  The 
notice  itself  was  valid  and  regular,  in  the 
])re8cribed  statutory  form,  and  duly  served 
on  Mr.  Bouton  within  the  territorial  juris- 
diction of  the  mayor.  Mr.  Bouton  was  en- 
titled by  law  to  six  days'  notice;  but  the 
mayor  would  have  had  jurisdiction  over 
him  if  he  had  appeared  without  any  notice, 
as  he  might  have  done.  So,  also,  might  he 
have  objected  to  the  shortness  of  the  serv- 
ice, and  have  asserted  his  right  to  the  full 
six  days'  notice  by  moving  at  the  proper 
time  to  make  that  objection.  But  he  did  not 
see  fit  to  do  so.  He  was  aa  competent  to 
waive  the  full  length  of  time  of  service  as 
he  was  to  appear  without  any  notice  what- 
ever. The  personal  service  of  the  process 
of  the  court  brought  the  judicial  power  of 
the  latter  to  bear  upon  him.  He  had  his 
*day*  to  object  to  the  process,  if  he  did  not 
deem  it  sufficient  because  not  timely,  or  for 
any  other  reason;  but  he  did  not  avail  him- 
self of  that  opportunity.  He  certainly 
could  not,  by  ignoring  the  command  of  the 
writ,  deprive  tlie  court  of  authority  to  de- 
termine as  to  the  sufficiency  of  its  service. 
It  wiis  for  the  court,  not  the  party,  to  decide 
whether  or  not  it  was  sufficient.  It  held 
it  to  be  good,  and  rendered  judgment  ac- 
cordingly. In  contemplation  of  law,  Mr. 
Bouton  was  before  the  court,  for  he  had 
been  personally  summoned  to  appear  there, 
and  might  have  done  so.  If  the  call  for  hi^ 
appearance  was  too  sudden,  the  court's  rul- 
ing that  it  was  adequate  may  be  error, 
which  could  have  been  rectified  by  season- 
able and  direct  moves  for  that  purpose;  but 
such  error  could  not  defeat  the  court's 
jurisdiction  to  render  a  judgment  conclu- 
sive upon  him,  or  subject  that  judgment  to 
successful  attack  collaterally.  A  broad 
distinction  is  to  be  drawn  between  cases 
where  no  service  on  defendant  appears,  and 
those  in  which  service  is  shown,  but  where 
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it  is  in  some  respect  deficient  or  irregular. 
In  the  latter  cases,  jurisdiction  attaches, 
subject  to  be  defeated  by  objections  to  the 
irregularity,  interposed  in  season  in  some 
direct  manner.  In  the  former  class,  juris- 
diction is  not  obtained  if  the  law  requires 
service.  Where  the  facts  touching  the  ac- 
quisition of  jurisdiction  are  fully  disclosed. 
the  principles  of  law  governing  liability  to 
collateral  attack  are  applied  no  less  favor- 
ably to  judgments  of  justices  of  the  peace 
than  to  the  adjudications  of  courts  having 
more  extensive  powers.  We  conclude,  there- 
fore, that,  on  principle,  the  shortness  of  the 
service  on  Mr.  Bouton  furnishes  no  sub- 
Htantial  ground  in  the  present  action  to 
deny  effectiveness  to  the  judgment  in  the 
condemnation  case.  ...  In  this  condi- 
tion of  the  precedents  in  Missouri,  we  have 
felt  at  liberty  to  re-examine  the  subject, 
and  to  declare  the  law  as  seemed  in  con- 
formity with  correct  principles.  In  doing 
so,  we  find  that  the  position  we  have  taken 
has  ample  support  in  well-considered  cases 
in  other  states  bearing  upon  the  precise 
point  of  present  controversy.  Ballinger  v. 
Tarbell  (1864)  16  Iowa,  491,  85  Am.  Dec. 
527;  McNeill  v.  Hallmark  (1866)  28  Tex. 
157;  Glover  v.  Holman  (1871)  3  Heisk. 
519;  NeUon  v.  Becker  (1875)  14  Kan.  509; 
Bett8  V.  Baxter  (1880)  58  Miss.  334;  Boto- 
man  v.  Venice  d  C.  R.  Co,  (1882)  102  111. 
472;  Jackson  v.  State  (1885)  104  Ind.  516, 
3  N.  E.  863." 

This  question  was  also  very  fully  consid- 
ered by  the  supreme  court  of  Vermont  in 
Hammond  v.  Wilder,  25  Vt.  343,  in  which 
that  court,  speaking  by  Redfield,  Ch..  J., 
says:  ''Two  questions  arise  in  the  present 
case:  (1)  If  a  writ  of  attachment,  return- 
able before  a  justice  in  a  different  county 
from  that  in  which  it  is  served,  be  served  by 
attaching  property  less  than  twelve  days 
before  the  return  day,  and  no  appearance  is 
made  by  defendant,  and  judgment  is  given 
by  default,  is  the  judgment  valid?  .  .  . 
Is  there  any  such  case  where  the  defect  has 
been  held  fatal  to  the  proceeding  when  the 
defendant  does  not  appear?  So  far  from 
this,  it  is  true  that  even  matters  of  error,  and 
which,  on  writ  of  error,  would  be  held  fatal 
to  the  proceeding,  when  fully  apparent  upon 
the  record,  do  not  render  the  judgment  void. 
There  is  no  case  in  which  the  judgment  of  a 
court  of  record  of  general  jurisdiction  has 
been  held  void  unless  for  a  defect  of  juris- 
diction. This  seems  to  be  conceded  in  ar- 
gument, and  it  is  attempted  to  make  thi^ 
defect  amount  to  a  want  of  jurisdiction. 
But  this  is  certainly  a  new  view  of  the  sub- 
ject. It  is  but  a  defect  of  service,  and  not 
more  important  than  thousands  of  other  de- 
fects. It  was  never  supposed  before  that, 
because  the  proper  time  was  not  given  to  a 
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defendant  to  prepare  for  trial,  the  whole 
proceedings  were  rendered  utterly  void. 
And  it  is  impossible  to  make  this  result 
from  the  form  of  the  provisions  of  the  stat- 
ute. If  we  extend  such  a  doctrine  to  one 
case,  we  must  to  all;  lind  if  it  apply  U 
justice  courts,  it  must  to  the  county  court 
and  to  this  court.  And.  to  be  consistent, 
we  shall  have  to  extend  it  to  all  omissions 
of  the  statute  requisites,  either  in  the  writ 
or  service,  if  apparent  on  the  face  of  the 
proceedings.  If  a  writ  of  summons  is 
served  by  reading,  the  party  may  disregard 
it,  and  the  judgment  is  void.  This  would 
certainly  work  a  very  important  change  up- 
on this  subject,  and  one  of  immense  conse- 
quence in  a  practical  point  of  view, — one 
which  will  virtually  overthrow  the  whole 
doctrine  of  the  conclusiveness  of  judgments, 
and  make  them  to  depend  altogether  upon 
their  entire  regularity  in  regard  to  all  the 
jireliminary  proceedings,  so  far  as  they  ap- 
pear on  the  face  of  the  papers,  which  is  a 
very  precarious  reliance,  and  which  leaves 
everything  in  such  a  state  of  uncertainty  as 
to  render  nothing  stable  or  secure,  and  vir- 
tually to  encourage  speculation  and  litiga- 
tion." In  the  case  at  bar  no  question  is 
raised  as  to  the  summonses  issued  by  the 
justice,  and,  had  they  been  served  on  the 
5th, — ^the  day  they  were  issued, — the  judg- 
ment would  have  been  perfectly  valid,  as 
the  plaintiff  herein  would  then  have  had  his 
three  days'  notice.  As  stated  by  the  court, 
presumptively  the  police  justice  considere<l 
the  return  before  him,  and  erroneously  de- 
cided that  the  plaintiff  in  the  actions  had 
had  proper  notice.  To  say,  therefore,  that 
the  judgment  is  void  because  the  justice 
made  an  erroneous  decision  would,  as  stated 
by  the  supreme  court  of  Vermont,  virtually 
overrule  the  doctrine  of  the  conclusiveness 
of  judgments  when  defects  appear  in  the  rec- 
ord of  such  judgments,  and  would,  as  stat- 
ed by  that  learned  court,  work  a  very  great 
change  in  the  law  applicable  to  judgments. 
We  are  clearly  of  the  opinion  that  the  judg- 
ments in  this  case  were  not  void,  but  simply 
erroneous. 

This  brings  us  to  the  last  question,  name- 
ly. Was  this  action  in  equity  to  restrain  the 
defendants  from  executing  the  said  judg- 
ments a  proper  remedy,  or  was  the  plain- 
tiff required  to  make  his  motion  in  the  jus- 
tice's court  to  vacate  and  set  aside  the 
judgments,  and,  if  denied,  to  appeal  to  the 
proper  appellate  court?  In  other  words. 
Did  the  defendant  in  these  actions  have  an 
adequate  remedy  at  law?  If  he  had  such  a 
remedy,  then  the  action  by  injunction  pro- 
ceedings in  a  court  of  equity  cannot  be  sus- 
tained, for  the  rule  is  well  settled  that, 
where  a  party  has  an  adequate  remedy  at 
law,  he  cannot  resort  to  a  court  of  equity. 
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In  Grand  Chute  v.  Winegar,  15  Wall.  373, 
21  L.  ed.  174,  the  Supreme  Court  of  the 
United  States,  speaking  by  Mr.  Justice 
Hunt,  says:  "It  is  an  elementary  princi- 
ple of  equity  law  that  when  full  and  ade- 
quate relief  can  be  obtained  in  a  suit  at  law 
a  suit  in  equity  cannot  be  maintained."  The 
rule  we  have  stated  is  so  elementary  that  a 
further  citation  of  authorities  is  unneces- 
sary. In  the  case  at  bar,  so  far  as  the  rec- 
ord discloses,  there  was  nothing  to  prevent 
the  defendant  in  these  actions  from  moving 
to  vacate  and  set  aside  the  judgments  in  the 
justice's  court,  and,  had  this  motion  been  de- 
nied, no  reason  is  shown  why  he  could  not 
have  appealed  to  the  proper  appellate  court, 
and  obtained  a  decision  reversing  the  judg- 
ments of  the  justice's  court.  To  hold  that 
the  plaintiff  in  the  case  at  bar  could  invoke 
the  equity  powers  of  the  court,  ignoring  his 
rights  to  make  a  motion  to  vacate  and  set 
aside  the  judgments  in  the  justice's  court, 
and  his  right  of  appeal,  in  case  the  motion 
was  denied,  to  the  appellate  court,  would  be 
establishing  a  very  dangerous  doctrine ;  for, 
if  it  was  proper  in  this  case,  we  can  see  no 
reason  why  it  would  not  be  proper  in  all 
cases  where  the  justice  had  committed 
some  error  which  would  render  his  judg- 
ments subject  to  reversal  on  appeal  to  an 
appellate  court.  Even  if  the  judgment  had, 
in  fact,  been  void  for  the  reason  that  there 
had  been  no  service  whatever  upon  the 
plaintiff  in  this  action,  the  authorities  are 
not  in  entire  harmony  as  to  the  right  of  the 
defendant  in  such  a  case  to  proceed  in  equity 
to  enjoin  the  proceedings.  Mr.  High,  in  his 
work  on  Injunctions,  in  speaking  of  this  sub- 
ject, in  §  228  admits  that  there  is  a  great 
conflict  in  the  authorities,  though  he  seems 
to  take  the  view  that  the  defendant  in  such 
a  case  would  have  the  right  to  proceed  in 
equity  to  restrain  proceedings  under  such  a 
judgment;  but  speaking  of  judgments  that 
are  simply  erroneous  that  author,  in  §  225, 
says:  "It  is  a  well-established  rule  that 
the  interference  of  equity  will  not  be  grant- 
ed for  the  purpose  of  correcting  mere  irreg- 
ularities or  informalities  in  judicial  pro- 
ceedings. And  where  a  judgment  is  assailed 
upon  the  ground  of  irregularity  in  the  pro- 
ceedings antecedent  to  obtaining  the  judg- 
ment an  injunction  will  not  be  allowed. 
Thus,  in  the  absence  of  allegations  of  fraud, 
irregularities  in  the  service  of  process  will 
not  constitute  ground  for  an  injunction  upon 
the  general  principle  that  equity  will  not  sit 
as  a  court  of  review  to  revise  irregularities  in 
proceedings  at  law.  .  .  .  And  it  may  be 
laid  down  as  a  rule  that  the  powers  of  equi- 
ty cannot  be  invoked  to  restrain  execution 
upon  the  ground  of  irregularity,  since  it  is 
the  province  of  a  court  of  law  to  annul  its 
own. process  or  correct  any  errors  in  its  own 
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proceedings  concerning  executions.  Nor, 
in  the  absence  of  fraud,  will  errors  or  ir- 
regularities in  the  action  of  the  court  war- 
rant an  injunction  against  a  judgment,  es- 
pecially when  the  party  complaining  might 
have  availed  himself  of  such  errors  upon 
an  appeal,  if  prosecuted  in  due  season. 
And  although  no  remedy  be  provided  by  ap- 
peal from  the  judgment  of  a  justice,  its  en- 
forcement will  not  be  enjoined  because  of 
error  in  the  proceedings." 

The  learned  Circuit  Court  was  clearly  in 
error»  therefore,  in  rendering  a  judgment 
restraining  the  proceedings  upon  the  judg- 
ments in  the  Justice's  Court,  and  its  jt^Lg- 
ment  and  order  denying  a  new  trial  are  re- 
versed, and  that  court  is  directed  to  dismiss 
the  action. 


STATE  of  South  Dakota 

V. 

M.  F.  YEGGE,  Plff.  in  Err, 
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An  oplitlialmolovlat  fvho  prefixes  to  hlii 
name  tbe  letters  <*Dr."  on  his  sign,  and  on 
notices  In  which  he  andertakes  to  correct  cer- 
tain diseased  conditions  by  the  fitting  of 
glasses  to  the  eyes,  comes  within  the  terms  of 
a  statute  providing,  that,  when  a  person 
shall  append  the  title  **Dr.,"  in  a  medical 
sense,  to  his  name,  he  shall  be  regarded  as 
practising  medicine,  within  the  meaning  of 
the  statute  which  requires  a  license  as  a  con- 
dition precedent  to  doing  so. 

(April  5,  1005.) 

ERROR  to  the  Circuit  Court  for  Beadle 
County  to  review  a  judgment  convict- 
ing defendant  of  practising  medicine  with- 
out a  license.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr,  T.  H.  Null  for  plaintiff  in  error. 
Mr,   Aubrey   Lawrenoe,    with   Messrs. 
Pliilo  Hall,  Attorney  General,  and  C.  A. 
Kelley,  for  the  State. 

Corson,  P.  J.,  delivered  the  opinion  of 
the  court: 

Upon  an  information  duly  filed  the 
plaintiff  in  error  was  tried  and  convicted  of 


the  offense  of  practising  medicine  without  a 
license. 

It  is  contended  by  the  plaintiff  in  error 
that  the  evidence  was  insufficient  to  war- 
rant his  conviction,  in  that  it  failed  to  show 
that  he  was  practising,  or  attempting  to 
practise,  medicine  within  the  provisions  of 
the  act  of  1903,  and  that  he  was  simply  en- 
gaged in  the  business  of  fitting  glasses  to 
the  eye.  It  was  proved  by  the  evidence  of 
Dr.  McNutt,  secretary  of  the  board  of  medi- 
cal examiners,  that  no  license  had  been 
granted  to  the  plaintiff  in  error.  The  state 
then  introduced  in  evidence  the  following 
notice,  marked  "Exhibit  1:"  "Ophthal- 
mology. A  Science  for  the  Analysis  of  the 
Cause  of  Human  Ills  and  How  to  Abolish 
Them.  Everybody  should  know  that  this  is 
a  science  that  practises  by  guesses.  It  dif- 
ferentiates between  functional  derange- 
ments and  disease.  By  its  assistance  na- 
ture cures  cross-eyes  without  operation; 
headache  without  drugs;  hysteria  without 
a  straight  jacket;  female  disorders  with- 
out a  trip  to  the  hospital;  and  hundreds  of 
nervous  troubles.  Simply  removing  cause.4 
is  the  secret.  A  true  Ophthalmologist  ex- 
plains your  case  to  you.  Dr.  M.  F.  Yegge, 
Huron,  S.  D.  Office  rooms  over  Huronite.'' 
There  was  also  evidence  tending  to  prove 
that  the  plaintiff  in  error  had  a  sign  in 
front  of  his  office  with  the  name  "Dr.  Ycgge** 
thereon.  There  was  also  evidence  tending 
to  prove  that  ophthalmology  is  scienoe 
which  treats  of  the  physiology,  anatomy, 
and  diseases  of  the  eye;  that  any  deformity 
in  the  eye  is  considered  a  disease  of  the  eye ; 
any  abnormal  condition  of  the  eye  should  be 
considered  as  a  disease;  that  it  is  so  con- 
sidered by  the  profession;  and  that  the  fit- 
ting of  glasses  for  the  relief  of  defective 
eyesight  is  a  branch  of  the  practice  of  med- 
icine. The  defendant,  being  called  as  a  wit- 
ness in  his  own  behalf,  testified,  in  sub- 
stance, that  he  had  lived  in  Huron  since  the 
1st  of  June,  1903;  that  he  was  engaged  in 
optics;  that  he  had  an  office  in  the  Jame» 
Valley  Bank  building;  that  he  was  a  gradu- 
ate of  the  McCormick  School  of  Ophthal- 
mology of  Chicago,  Illinois,  where  they 
teach  ophthalmology  particularly;  that  it 
had  been  established  twelve  or  thirteen 
years;   that  it  is  a  reputable  school;  that 


NoTB. — For  a  similar  case  in  this  series  hold- 
ing that  a  mngnetlc  healer  who  styles  himself 
"professor/*  and  holds  himself  out  as  a  healer 
of  disease.  Is  within  the  terms  of  a  statute  re- 
quiring a  license  from  all  persons  announclnp: 
their  readiness  to  cure  disease,  and  who  use. 
in  connection  with  their  names,  the  word  "pro 
fessor,"  or  any  other  word  intended  to  desig- 
nate them  as  practitioners  of  medicine,  see 
Parks  V.  State,  50  L.  R.  A.  190. 

As  to  what  constitutes  practice  of  medicine 
or  surgery  generally,  see,  in  this  series.  State 
69  L.  R.  A. 


V  Buswell,  24  L.  R.  A.  68 ;  State  ea  rel.  Swarts 
V.  Mylod,  41  L.  R.  A.  428  (Christian  science)  ; 
State  V.  Liffring,  46  L.  R.  A.  334;  Nelson  v. 
State  Bd.  of  Health,  50  L.  R.  A.  383;  Little  v. 
State.  51  L.  R.  A.  717;  State  v.  Gravett,  5.% 
L.  R.  A.  701  ;  Bragg  v.  State,  58  L.  R.  A.  925 : 
State  ▼.  Mac  Knight,  50  L.  R.  A.  190  (osteop- 
athy) :  State  v.  Biggs,  64  L.  R.  A.  139  (treat- 
ment by  baths,  massage,  etc.)  :  and  Territory 
v.  Newman,  68  L.  R.  A.  783  (magnetic  treat- 
ment). 
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they  issue  diplomas  to  those  taking  a  full 
course;  that  the  degree  of  ophthalmology  is 
conferred;  that  he  received  a  regular  course 
diploma,  and  graduated  in  ophthalmology, — 
the  fitting  of  glasses ;  that  the  degree  of  doc- 
tor of  ophthalmology  was  conferred  upon 
him,  and  that  he  had  a  diploma,  which  he 
produced;  that  no  disease  was  treated  by 
him  by  the  use  of  medicine;  that  they  were 
not  instructed  to  treat  any  disease  by  the 
use  of  medicine  in  that  college;  that  the 
course  of  education  in  that  college  was  pure- 
ly nonmedical ;  and  that  they  learned  to  cor- 
rect errors  in  refraction  by  test.  On  cross- 
examination  he  stated  that  he  took  the 
course  of  a  graduate,  a  two-weeks  course, — 
a  little  over  two  weeks.  He  also  testified 
that  he  studied  anatomy  and  physiology  of 
the  eye  for  about  two  years;  that  previous 
to  going  to  the  school  he  studied  for  about 
a  year  in  Iowa;  that  he  was  in  a  doctor's 
office,  where  he  made  a  specialty  of  refrac- 
tion. Chapter  176,  p.  202,  of  the  Laws  of 
1903,  provides  for  creating  a  board  of  medi- 
cal examiners,  defines  their  duties,  empow- 
ers them  to  grant  licenses  to  qualified  ap- 
plicants, and  prescribes  penalties  for  prac- 
tising without  such  a  license.  Section  21 
provides  as  follows:  "When  a  person  shall 
append  or  prefix  the  letters  *M.  B.',  or  *M. 
D.*,  or  the  title  *Dr.'  or  'Doctor'  or  any  other 
sign  or  appellation  in  a  medical  sense  to  his 
or  her  name  or  shall  profess  publicly  to  be  a 
physician  or  surgeon,  or  who  shali  recom- 
mend, prescribe,  or  direct  for  the  use  of  any 
person  any  drug,  medicine,  apparatus,  or 
other  agency  for  the  cure,  relief,  or  pallia- 
tion of  any  ailment  or  disease  of  the  mind 
or  body,  or  for  the  cure  or  relief  of  any 
wound,  fracture,  or  bodily  injury,  or  deform- 
ity after  having  received  or  with  the  in- 
tent of  receiving  therefor,  either  directly  or 
indirectly,  any  bonus,  gift,  or  compensation, 
[he  or  she]  shall  be  regarded  as  practising 
within  the  meaning  of  this  act."  It  will  be 
observed  that  it  is  provided  by  the  above 
section  that,  "when  a  person  shall  append 
or  prefix  the  letters  *M.  B.',  or  *M.  D.,  or  the 
title  *Dr.'  or  'Doctor*  or  any  other  sign  or  ap- 


pellation in  a  medical  sense  to  his  or  her 
name,  or  shall  profess  publicly  to  be  a  phy- 
sician or  surgeon,  .  .  .  [he  or  she] 
shall  be  regarded  as  practising  within  the 
meaning  of  this  act."  The  evidence  seems 
to  be  uncontradicted  that  the  plaintiff  in 
error  did,  upon  a  sign  in  front  of  his  office, 
and  in  the  notice  published,  prefix  to  his 
name  the  letters  "Dr.,"  and  it  is  quite  clear 
from  the  evidence  that  they  were  used  in  a 
medical  sense,  and  we  are  of  the  opinion 
that  the  jury  were  fully  justified  in  so  re- 
garding them. 

The  legislature  evidently  intended,  in  en- 
acting the  law,  to  prevent  persons  not  prop- 
erly educated  in  the  science  of  medicine 
from  assuming  to  act  as  a  physician,  and 
to  protect  the  public,  and  it  has  deemed  it 
proper  that  every  person  assuming  to  act 
as  a  physician  or  surgeon  should  be  prop- 
erly licensed.  In  carrying  into  effect  this 
law,  it  was  competent  for  the  legislature  to 
define,  as  it  has  assumed  to  do  in  §  21, 
what  evidence  shall  be  deemed  sufficient  to 
constitute  a  practitioner  within  the  mean- 
ing of  the  act.  In  view  of  the  testimony 
of  the  physicians  as  to  the  proper  defini- 
tion of  ophthalmology,  it  is  quite  clear  from 
the  advertisement  of  the  plaintiff  in  error 
that  he  had  assumed  to  hold  himself  out 
as  a  physician  within  the  meaning  of  the 
act.  And  it  is  not  only  clear  from  the  lan- 
guage of  the  advertisement  itself,  which 
would  be  generally  understood  as  an  as- 
sumption on  his  part  of  being  a  regular 
physician,  or  at  least  a  specialist  in  that 
branch  of  medicine  treating  of  ophthalmol- 
ogy, but  the  legislature  has  declared  that 
prefixing  the  term  "Dr.,"  to  his  name  shali 
be  so  regarded.  The  law  should  not  be  so 
construed  as  to  deprive  the  people  of  the 
benefits  intended  by  the  act,  but  such  a  con- 
struction should  be  given  it  as  to  carry  in- 
to effect  the  evident  intention  of  the  legis- 
lature. See  22  Am.  &  Eng.  Enc.  Law,  p. 
786,  and  cases  there  cited. 

Finding  no  error  in  the  judgment  of  the 
Circuit  Court,  the  same  is  affirmed. 


MICHIGAN  SUPREME  COURT. 


PEOPLE  of  the  State  of  Michigan 

V, 

Monroe  J.  McPHEE,  Exceptant. 


(. 


.Mich., 


The  fact  that  each  memher  Is  entitled 
to  trade  ont  the  amoant  he  has  paid 
in  whenever  he  chooses  to  'wlthdra'w 


from  the  clab  does  not  prevent  a  suit 
club,  which  Is  a  scheme  by  which  a  certain 
number  of  persons  pay  a  small  sum  per 
week,  and  choose  by  lot  each  week  one  of  the 
number  who  shall  receive  a  suit  of  clothes 
worth  much  more  than  such  weekly  payment, 
upon  receipt  of  which  he  ceases  to  be  a  mem- 
ber of  the  club,  from  being  a  lottery. 

(April  21,  1905.) 


NOTB. — ^Aa  to  what  constitutes  a  lottery,  .  7  L.  R.  A.  599,  and  note;  Ballock  v.  State,  8 
see  also,  in  this  series,  People  v.  Elliott,  3  L.  L.  R.  A.  671 ;  State  v.  Boneii,  10  L.  R.  A.  60 ; 
R.  A.  403,  ahd  note;  Yellowstone  Kit  ▼.  State,  |  State  ex  rel.  Kellogg  v.  Kansas  Mercantile 
69  L.  R.  A. 
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MlCUICAN  SUPSE]££  COUBT. 


Apb., 


EXCEPTIONS  by  defendant  before  sen- 
tence to  a  ruling  of  the  Circuit  Court 
for  Chippewa  County  directing  a  verdict  of 
guilty  in  a  prosecution  for  conducting  a 
lottery.    Affirmed. 

The  facts  are  stated  in  the  opinion^ 

Mr,  Clyde  Hayden,  with  Messrs.  Holden 
Sc  Holden,  for  exceptant. 

Mr.  John  P.  Conriok,  for  the  People : 

A  lottery  is  "a  scheme  by  which  a  result  is 
reached  by  soipe' action  or  means  taken,  and 
in  which  result  man's  choice  or  will  has  no 
part,  nor  can  human  reason,  foresight, 
s»agacity,  or  design,  enable  him  to  know  or 
determine  such  result  until  the  same  has 
been  accomplished." 

People  V.  Elliot,  74  Mich.  264,  3  L.  R.  A. 
403,  10  Am.  St.  Rep.  640,  41  N.  VV.  fll6. 

Where  skill  or  judgment  is  exercised  in 
determining  the  result  there  is  no  lottery, 
but  where  pure  chance  determines  we  have 
one  of  the  elements  of  a  lottery. 

Barclay  v.  Pearson  [1893]  2  Ch.  154; 
Caminada  v.  Hulton,  17  Cox,  C.  C.  307; 
atoddart  v.  Sagar  [1895]  2  Q.  B.  474;  People 
ex  rcl.  Latcrence  v.  Fallon,  152  N.  Y.  12,  37 
L.  R.  A.  227,  57  Am.  St.  Rep.  492,  46  N.  E. 
296;  Re  Dwyer,  14  Misc.  204,  35  N.  Y.  Supp. 
884;  Reg,  y.  Dodds,  4  Ont.  Rep.  390;  Reg,  v. 
Jamieson,  7  Ont.  Rep.  149;  ffudelson  v. 
State,  94  Ind.  426,  48  Am.  Rep.  171. 

A  lottery  is  a  scheme  for  distributing 
prizes  by  lot  or  by  chance. 

19  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  588; 
State  V.  Clarke,  33  N.  H.  329,  66  Am.  Dec. 
723;  Wilkinson  v.  Oill,  74  N.  Y.  66,  30  Am. 
Kep.  264;  People  v.  Noelke,  94  N.  Y.  137,  46 
Am.  Rep.  128;  State  v.  Willis,  78  Me.  73,  57 
Am.  Rep.  784,  2  Atl.  848 ;  Com,  v.  Sullivan, 
146  Mass.  142,  15  N.  £.  491 ;  Equitable  Loan 
&  Security  Co.  v.  Waring,  117  Ga.  599,  62 
L.  R.  A.  97,  97  Am.  St.  Rep.  177,  44  S.  E. 
.320;  United  States  v.  Wallis,  58  Fed.  942; 
United  States  v.  McDonald,  59  Fed.  563; 
United  States  v.  Fulkerson,  74  Fed.  627. 

A  scheme  where  inequality  in  payment  or 
distribution  is  to  result  from  chance  is  a 
lottery. 

Dunn  V.  People,  40  111.  465;  Meyer  v. 
Stale,  112  Ga.  20.  51  L.  R.  A.  406,  81  Am. 
St.  Kep.  17.  37  S.  E.  96;  United  States  v. 
Wallis,  58  Fed.  942;  Bollock  v.  State,  73  Md. 
1,  8  L.  R.  A.  671,  25  Am.  St.  Rep.  559,  20 
Atl.  184;  United  States  v.  Politzer,  59  Fed. 
273;  Uorner  v.  United  States,  147  U.  S.  449, 
37  L.  ed.  237,  13  Sup.  Ct.  Rep.  409 ;  Reg,  v. 
Harris,  10  Cox,  C.  C.  352:  Sykes  v.  Beadon, 
h.  R.  11  Ch.  Div.  170;  State  ex  rel.  Atty. 

Akho.  11  L.  R.  A.  430;  Long  v.  State,  12  L.  R. 
A.  89,  and  note.  12  L.  R.  A.  425 ;  Thornhlll  v. 
O'llear,  31  L.  K.  A.  792;  Lynch  v.  Rosenthal, 
31  L.  R.  A.  835 ;  People  ex  rel.  Lawrence  v. 
Fallon,  37  L.  R.  A.  227;  Meyer  v.  State,  51 
L.  R.  A.  496;  State  ex  rcl.  Sheets  v.  Interstate 
«!1  L.  R.  A. 


Gen,  V.  Interstate  Sav,  Invest.  Co.  64  Ohio 
St.  283,  52  L.  R.  A.  530,  83  Am.  St  Rep. 
754,  00  N.  £.  220;  United  States  v.  Mc- 
Donald, 59  Fed.  563,  12  C.  C.  A.  339,  24  U.  S. 
App.  25,  63  Fed.  426;  People  v.  Elliott,  74 
Mich.  264,  3  L.  R.  A.  403,  16  Am.  St.  Rep. 
640,  41  N.  W.  916;  United  States  v.  Fulker 
son,  74  Fed.  619;  Re  National  Indemnity  d 
E.  Co,  142  Pa.  450,  21  Atl.  879;  State  v. 
A'eir  Orleans  Debenture  Redemption  Co.  51 
La.  Ann.  1827,  26  So.  586;  McLaughlin  v. 
National  Mut,  Bond  d  Invest.  Co.  64  Fed. 
908 ;  Peltz  v.  Supretne  Chamber,  O.  of  F.  U. 
(X.   J.   Eq.)    19   Atl.  668. 

Oatrander,  J.,  delivered  the  opinion  of 
the  court: 

At  the  conclusion  of  the  testimony  in  this 
case,  counsel  on  both  sides  asserted  that 
there  was  no  issue  of  fact  to  be  determined, 
and  requested  the  court  to  direct  a  verdict 
either  of  conviction  or  acquittal,  according 
to  his  opinion  of  the  law.  The  court  in- 
structed the  jury  that,  under  the  testimony, 
they  should  render,  and  they  did  render,  a 
verdict  of  guilty  as  charged,  and  the  ease 
comes  here  upon  exceptions  before  sentence. 

Respondent  is  charged  in  the  information 
with  setting  up  and  promoting  a  lottery  for 
merchandise,  and  that  he  did  dispose  of  mer- 
chandise by  way  of  lottery  and  gift  en- 
terprise, contrary  to  the  form  of  the  statute. 
He  is  a  merchant  tailor  doing  business  at 
the  city«of  Sault  Ste.  Marie,  and,  in  con- 
nection with,  or  as  a  part  of,  the  regular 
business,  he  conducted  what  is  known  as  a 
"tailor  suit  club,"  or  "suit  club."  This  suit 
club  had  30  members,  who  each  paid  to  re- 
spondent $1  a  week.  Respondent  gave  re- 
ceipts for  the  money,  dated,  and  in  the  fol- 
lowing form:  "^.00.  Received  of  ■ 
one  dollar,  club  dues.  M.  J.  McPhee."  To 
each  members  a  number  was  allotted  by  the 
members  themselves.  These  were  put  in  a 
cigar  box,  thoroughly  mixed  and  shaken,  and 
a  drawing  was  made  from  this  box  by  one 
of  the  members  according  to  some  plan 
agreed  upon  among  themselves.  The  draw- 
ings took  place  each  Saturday  night,  and 
some  member,  as  a  result  of  the  drawing, 
received  for  whatever  he  had  paid  in  a 
suit  of  clothes  or  an  overcoat  valued  at  and 
worth  $20,  made  to  order  by  respondent.  If 
a  member  won,  he  drew  out  of  the  club,  and 
a  new  member  was  taken  in.  It  might  oc- 
cur that  one  who  had  paid  in  but  $1  would 
get  the  suit  of  clothes  or  overcoat,  and  it 
might  occur  that  a  member  would  pay  $20 

Sav.  Invest.  Co.  52  L.  R.  A.  530;  State  cr^7. 
Front  V.  Nebraska  Home  Co.  60  L.  R.  A.  448 : 
Equitable  Loan  ft  Security  Co.  v.  Waring^,  62 
L.  R.  A.  93;  Winston  v.  Beeson,  66  L.  R.  A. 
167 ;  People  ex  rel.  Ellison  v.  Lavli^  66  L.  H.  A. 
001. 
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and  participate  in  20  drawings  without  se- 
curing either  as  a  result  of  the  drawing.  It 
was  a  part  of  the  agreement,  however,  and 
was  the  practice,  to  permit  a  member  of  the 
club  to  withdraw  at  any  time,  and  upon  such 
withdrawal  he  was  entitled  to  receive  from 
respondent  clothing  of  the  value  of  the  money 
he  had  contributed  to  the  club,  or  let  the 
sum  of  money  he  had  paid  in  stand  as  a 
credit  and  as  part  payment  for  clothing  pur- 
chased of  respondent.  That  is  to  say,  if  a 
member  had  paid  $1  a  week  for  twenty 
weeks,  he  had  a  credit  of  $20.  If  he  had  paid 
but  six  weeks,  he  had  a  Credit  of  $6,  which 
he  could  use  with  the  respondent  in  the  pur- 
cimse  of  garments. 

Counsel  for  respondent  say  that  the  only 
question  involved  is  whether,  upon  this  state 
of  facts,  a  verdict  of  guilty  was  properly 
directed,  or,  to  put  it  in  another  way,  wheth- 
er respondent  was  conducting  a  lottery  or 
gift  enterprise,  within  the  meaning  of  our 
statute.  The  statute  in  question  is  §  11,344 
of  the  Compiled  Laws  of  1897,  and  is  the 
first  section  of  chapter  316,  entitled,  "Of  Of- 
fenses against  the  Public  Policy."  It  pro- 
vides that  "every  person  who  shall  set  up 
or  promote,  within  this  state,  any  lottery  or 
gift  enterprise  for  money,  or  shall  dispose 
of  any  property,  real  or  personal,  goods, 
chattels,  or  merchandise  or  valuable  thing, 
by  the  way  of  lottery  or  gift  enterprise,  and 
every  person  who  shall  aid,  either  by  print- 
ing or  writing,  or  shall  in  any  way  be  con- 
cerned in  the  setting  up,  managing,  or  draw- 
ing of  any  such  lottery  or  gift  enterprise,  or 
who  shall  in  any  house,  shop,  or  building 
owned  or  occupied  by  him  or  under  his  con- 
trol, knowingly  permit  the  setting  up,  man- 
aging, or  drawing  of  any  such  lottery  or  gift 
enterprise,  or  the  sale  of  any  lottery  ticket 
or  share  of  a  ticket,  or  any  other  writing, 
certificate,  bill,  goods,  chattels,  or  merchan- 
dise, token  or  other  device  purporting  or  in- 
tended to  entitle  the  holder  or  bearer  or 
other  person  to  any  prize  or  gift,  or  to  any 
share  of,  or  interest  in,  any  prize  or  gift,  to 
be  drawn  in  any  such  lottery  or  gift  enter- 
prise, or  who  shall  knowingly  suffer  money 
or  other  property  to  be  raffled  for  in  such 
house,  shop,  or  building,  or  to  be  there  won 
by  throwing  or  using  dice,  or  by  any  other 
game  or  course  of  chance,  shall  for  every 
such  offense  be  punished  by  a  fine  not  ex- 
ceeding $2,000,  or  by  imprisonment  in  the 
county  jail  not  more  than  one  year."  A  sub- 
sequent section  of  the  same  chapter  provides 
that  if  any  person  shall,  after  being  con- 
victed of  any  offense  mentioned  in  this  sec- 
tion, commit  the  like  offense,  or  any  other 
of  the  offenses  therein  mentioned,  he  shall, 
in  addition  to  the  fine  provided  therefor,  be 
further  punished  by  imprisonment  in  the 
(J9  L.  R.  A. 


state  prison  not  more  than  three  years,  or 
by  imprisonment  in  the  county  jail  not  more 
than  one  yekr. 

The  single  contention  of  counsel  is  that, 
inasmuch  as  there  was  no  chance  for  a  mem- 
ber of  the  club  to  sustain  a  loss,  respondent 
was  not  conducting  a  lottery.  We  have 
been  referred  to  many  definitions  of  the  word 
"lottery,"  some  of  them  made  by  lexicogra- 
phers, some  by  judges,  and  particularly  to 
one  given  in  the  third  edition  of  Bishop  on 
Statutory  Crimes,  which  counsel  say  sup- 
ports their  contention,  and  which  is:  "A 
lottery  may  be  defined  to  be  any  scheme 
whereby  one,  on  paying  money  or  other  val- 
uable thing  to  another,  becomes  entitled  to 
receive  from  him  such  a  return  in  value,  or 
nothing,  as  some  formula  of  chance  may  de- 
termine." We  do  not  understand  how  this 
definition  aids  respondent.  It  is  well  known 
that  in  most  lottery  schemes  some  of  those 
who  pay  get  nothing.  It  is  difficult  to  see 
how  a  definition  intended  to  be  general,  and 
to  describe  the  results  to  participants  in  a 
lottery,  could  well  omit  language  indicating 
that  the  result  might  be  nothing.  But  the 
learned  author  does  not  mean  that,  to  be 
classed  as  a  lottery,  the  scheme  must  have 
blanks.  This  is  evidenced  by  the  context 
and  by  cases  cited.  §  952.  In  another  place 
the  same  author  says  that  the  word  has  not 
yet  been  defined  in  a  manner  which  is  both 
inclusive  and  exclusive.  Our  statute  does 
not  define  the  word.  Nor  need  we  attempt 
a  definition.  Like  similar  statutes  in  other 
of  the  states,  our  own  has  a  general  pur- 
pose, and  this  purpose  is  not  alone  evidenced 
by  the  language  of  the  statute.  In  a  large 
majority  of  the  states,  including  Michigan, 
there  is  a  constitutional  limitation  upon. the 
power  of  the  legislature  to  authorize  lot- 
teries. Few  definitions  are  directly  or  in- 
directly attempted.  These  various  consti- 
tutional inhibitions  in  effect  recognize  and 
affirm  the  rule  stated  in  Stone  v.  Mississippi, 
101  U.  S.  814,  25  L.  ed.  1079,  that  lotteries 
are  not  in  the  legal  acceptation  of  the  term 
mala  in  se,  but  may  properly  be  made  mala 
prohibita.  Such  a  provision  has  been  held 
to  be  so  far  self-executing  as  to  warrant  and 
require  the  court,  in  the  absence  of  penal 
or  other  statutes  upon  the  subject,  to  de- 
clare the  charter  of  a  private  corporation, 
whose  scheme  and  plan  of  business  was 
within  the  constitutional  inhibition,  to  be 
forfeited.  State  ex  rel,  Kellogg  v.  Kansas 
Mercantile  Asso,  45  Kan.  351,  11  L.  R.  A. 
430,  23  Am.  St.  Rep.  727,  25  Pac.  984.  In 
the  case  mentioned  it  was  said  that  the  word 
"lottery"  must  be  construed  in  the  popular 
sense,  with  the  view  of  remedying  the  mis- 
chief intended  to  be  prevented,  and  to  sup- 
press all  evasions  for  the  continuance  of  the 
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mischief.  The  word  "lottery"  is  generic. 
No  sooner  is  it  defined  by  a  cqurt  than  in- 
genuity evolves  some  scheme  within  the  mis- 
chief discussed,  but  not  quite  within  the  let- 
ter of  the  definition  given.  This  is  made 
very  apparent  in  the  large  number  of  cases 
which  we  have  examined  in  which  various 
methods  of  distributing  money  or  goods  by 
chance  are  examined  and  discussed.  It  is 
said  by  counsel  for  respondent  in  their  brief 
that  this  court,  in  People  v.  Elliott,  74  Mich. 
264,  3  L.  R.  A.  403,  16  Am.  St.  Rep.  640, 
41  N.  W.  916,  laid  down  a  definition  which 
did  not  include  a  possibility  of  loss.  In  that 
case,  as  in  others,  the  language  of  the  opin- 
ion is  addressed  to  the  facts  before  the 
court,  and  the  contentions  presented  for  de- 
cision. We  approve  the  language  used  in 
the  opinion  in  Bollock  v.  State,  73  Md.  1,  8 
L.  R.  A.  671,  25  Am.  St.  Rep.  559,  20  Atl. 
184,  where  it  is  said:  "Our  statute  does 
not  justify  a  court  ...  in  deciding  a 
thing  is  not  a  lottery  simply  because  there 
can  be  no  loss,  when  there  may  be  very  large 
contingent  gains,  or  because  it  lacks  some 
element  of  a  lottery  according  to  some  par- 
ticular dictionary's  definition,  .  .  .  when 
it  has  all  the  other  elements,  w4th  all  the 
pernicious  tendencies  which  the  state  is 
seeking  to  prevent."  In  that  case  it  was 
contended  that  no  blanks  were  drawn,  and 
the  scheme  considered  provided  for  the  ulti- 
mate return  of  the  ^entire  investment,  with 
interest;  the  time  of  such  return  to  certain 
holders  of  the  bonds  depending  upon  chance, 
and  the  inducement  for  investment  being  the 
possibility  of  getting  a  bonus,  also  de- 
termined by  chance.  See  also  State  ex  rel, 
Atty.  Oen.  v.  Interstate  8av.  Invest.  Co,  64 
Ohio  St.  283,  62  L.  R.  A.  530,  83  Am.  St. 
Rep.  754,  60  N.  E.  220;  Den  ex  dem.  Wooden 
V.  Shoticell,  23  N.  J.  L.  465 ;  United  States 
V.  Olney,  1  Abb.  (U.  S.)  275,  Fed.  Gas.  No. 
15,918;  State  v.  Mumford,  73  Mo.  647,  39 
Am.  Rep.  532;  MacDonald  v.  United  States, 
12  C.  C.  A.  339,  24  U.  S.  App.  25,  63  Fed. 
426;  Reg,  v.  Harris,  10  Cox,  C.  C.  352.  For 
a  considerable  collection  of  cases  and  gen- 
eral discussion,  see  Equitable  Loan  rf  Se- 
curity Co,  v.  Waring,  117  Ga.  599,  62  L.  R. 
A.  93,  97  Am.  St.  Rep.  177,  44  S.  E.  320. 
The  case  of  State  v.  Moren,  48  Minn.  555, 
51  N.  W.  618,  is  in  its  essential  facts  pre- 
cisely like  the  case  at  bar.  The  only  ques- 
tion considered  by  the  court  was  whether  the 
evidence  was  sufficient  to  bring  the  case 
within  the  condemnation  of  the  statute. 
The  Minnesota  statute  defines  a  lottery  to  be 
a  scheme  for  the  distribution  of  property  by 
chance  among  persons  who  have  paid,  or 
agreed  to  pay,  a  valuable  consideration  for 
the  chance,  whether  called  a  "lottery,"  "raf- 
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fie,"  or  "gift  enterprise,"  or  by  any  other 
name.  The  court  held  the  term  "lottery" 
to  have  no  technical  meaning;  but  under  the 
statute  it  was  to  be  construed  in  the  popu- 
lar sense,  and  with  the  view  to  remedy  the 
mischief  intended  to  be  prevented.  **Tho 
statute  is  intended  to  reach  all  devices  which 
are  in  the  nature  of  lotteries,  in  whatever 
foi-m  presented,  and  the  courts  will  tolerate 
no  evasions  for  the  continuance  of  the  mis- 
chief. Of  the  fact  that  the  holder  had  the 
option  to  receive  in  goods  the  amount  he  had 
paid,  it  was  said  that  it  would  probably 
operate  only  as  an  additional  incentive  to 
aid  the  lottery  scheme.  "It  does  not  take 
the  scheme  out  of  the  statute.  They  were 
not  bought  in  order  to  get  their  face  value 
in  goods.  The  vicious  element  still  inheres 
in  the  transaction.  .  .  .  The  sale  of  a 
ticket  gave  the  purchaser  the  chance  to  ob- 
tain something  more  than  he  paid  for,  and 
that  became  an  extra  inducement  for  the 
purchase."  Counsel  for  respondent  say  that 
the  Minnesota  statute  differs  from  ours,  and 
that  the  court  had  before  it  what  we  have 
not, — a  statutory  definition  of  the  word 
"lottery."  The  definition,  however,  is  very 
broad,  and  cannot  be  said  to  contain  any 
language  which  would  make  the  decision  on 
that  account  inapplicable  here.  Upon  the 
facts  and  the  construction  placed  by  the 
court  upon  the  statute,  the  case  is  decisive. 

It  cannot  be  denied  that  the  respondent 
sought  to,-  and  presumably  did,  increase  his 
business  by  a  device  or  scheme,  the  feature 
of  which,  so  far  as  securing  patrons  and  cus- 
tomers was  concerned,  was  tne  chance  to 
obtain  $20  worth  of  clothing  for  some  sum  of 
money  less  than  $20.  It  was  calculated  to, 
and  did,  appeal  to  the  gambling  propensity 
of  men,  was  within  the  mischief  at  which  the 
legislation  is  aimed,  was  within  the  terms  of 
the  statute,  and,  in  our  opinion,  a  disposi- 
tion of  property  by  way  of  lottery.  We  are 
referred  by  counsel  to  no  case  which  sustains 
their  contention. 

We  have  not  lost  sight  of  the  fact  that  the 
charters  of  various  cities  permit  ordinances 
forbidding  lotteries  and  punishing  promoters 
of  them,  treating  them  as  minor  offenders, 
nor  that  the  statute  before  us  warrants  the 
imposition  of  a  considerable  penalty,  and 
makes  a  second  offense  a  felony.  The  statute 
is  general,  as  it  must  be,  and  applies  to  big 
and  to  little  lotteries.  The  extent  of  the 
mischief  done  by  respondent  is  not  a  consid- 
eration which  ought  to  affect  our  determina- 
tion. 

We  are  of  opinion  that  the  court  below 
was  right,  and  the  conviction  is  therefore  af- 
firmed. 
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*1.  It  Is  tbe  duty  of  m  eommoii  csrrler 
to  -whom  aroods  are  delivered  for 
Iranaportatlon  to  forward  them  prompt- 
ly, and  without  anreasonable  delay,  to  their 
destination. 

-2.  If  he  falls  to  do  so,  and  negligently  and 
carelessly  delays  the  shipment,  and  the  goods 
are  overtaken  in  transit,  and  damaged  by  an 
act  of  God  which  would  not  have  caused  the 
damage  had  there  been  no  delay,  he  is  liable, 
even  though  the  act  of  God  could  not  rea- 
flonably  have  been  anticipated.  The  negli- 
gence and  unreasonable  delay  is  such  a 
proximate  or  concurring  cause  as  renders  a 
carrier  liable. 

:8.  Tbls  rule  applies  whether  the  goods  in 
their  nature  are  perishable  or  nonperish- 
able. 

(February  24.  1905.) 

APPEAL  by  defendant  from  an  order  of 
the  Municipal  Court  of  Minneapolis  de- 
nying an  alternative  motion  for  judgment 
non  ohatante  veredicto,  or  for  a  new  trial 
after  verdict  in  plaintiff's  favor,  in  an  action 
brought  to  recover  damages  to  property 
while  in  defendant's  possession  for  transpor- 
tation.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Belden,  Hawley,  Sc  Jamison, 
for  appellant: 

Concurring  negligence  which,  when  com- 
bined with  the  act  of  God,  is  actionable, 
must  be  such  as  is  in  itself  a  real,  produc- 
ing cause  of  the  injury. 

Baltimore  d  O.  R.  Co.  ▼.  Sulphur  Spring 
Independent  School  District,  96  Pa.  65,  42 
Am.  Rep.  531. 

The  character  and  magnitude  of  this  flood 
are  conceded  to  have  been  unprecedented, 
and  such  as  have  been  denominated  an  act  of 
Ood,  properly  so  called. 

Davis  V.  Wabash,  St.  L.  d  P.  R.  Co.  89 
Mo.  340,  1  S.  W.  327 ;  Uhhy  v.  Maine  C.  R. 
<7o.  85  Me.  34,  20  L.  R.  A.  812,  26  Atl.  943; 
Blythe  v.  Denver  d  R.  Q.  R.  Co.  15  Colo.  333, 
11  L.  R.  A.  615,  22  Am.  St.  Rep.  403,  25  Pac. 
702;  People  v.  Utica  Cement  Co.  22  111.  App. 
159;  Smyrl  v.  Jfiolon,  2  Bail.  L.  421,  23  Am. 
Dec.  146;  Faulkner  v.  Wright,  Rice,  L.  107; 
Pearee  v.  The  Thomas  Newton,  41  Fed.  106 ; 

^Headnotes  by  Bbown,  J. 


Note. — As  to  liability  of  carrier  for  loss 
•caused  by  its  negligence  combined  with  an  act 
of  God,  see  also  cases  in  note  to  Blythe  v.  Den- 
ver ft  R.  G.  R.  Co.  11  L.  R.  A.,  on  page  616 ; 
Lang  V.  Pennsylvania  B.  Co.  20  L.  R.  A.  860 ; 
Wald  V.  Pittsburg,  C.  C.  ft  St.  L.  R.  Co.  35 
L.  R.  A.  356. 
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Jones  V.  Minneapolis  d  St.  L.  R.  Co.  91  Minn. 
229,  103  Am.  St  Rep.  607,  97  N.  W.  893. 

The  test  of  liability  is  not  whether  the 
company  used  such  particular  foresight  as 
is  evident,  after  the  accident  happened, 
might  have  averted  it  had  the  danger  been 
known,  but  whether  it  used  that  degree  of 
care  and  prudence  which  a  very  cautious  and 
prudent  person  would  have  used,  under  the 
apparent  circumstances  of  the  case,  to  pre- 
vent the  accident,  without  reasonable  knowl- 
edge that  it  was  likely  to  occur. 

Libhy  v.  Maine  C.  R.  Co.  85  Me.  34,  20  L. 
R.  A.  812 ;  26  Atl.  943 ;  American  Exp.  Co. 
V.  Smith,  33  Ohio  St.  611,  31  Am.  Rep.  561. 

The  negligent  delay  of  defendant  in  for- 
warding plaintiff's  goods,  but  for  which  such 
goods  would  not  have  been  damaged,  does 
not,  as  a  matter  of  law,  create  any  liability 
on  the  part  of  the  defendant. 

Oilson  v.  DelauHire  d  H.  Canal  Co.  65  Vt. 
213,  36  Am.  .St.  Rep.  838,  26  Atl.  70;  Nor- 
ris  V.  Savannah,  F.  d  W.  R.  Co.  23  Fla.  182, 
11  Am.  St.  Rep.  362,  1  So.  475;  St.  Louis 
I.  M.  d  S.  R.  Co.  V.  Commercial  Union 
Ins.  Co.  139  U.  S.  223,  35  L.  ed.  164,  11 
Sup.  Ct.  Rep.  554;  Hoadley  v.  Northern 
TroAftsp.  Co.  115  Mass.  304,  15  Am.  Rep. 
106;  McClary  v.  Siouw  City  d  P.  R.  Co. 
3  Neb.  44,  19  Am.  Rep.  631;  Daniels  v.  Bal- 
lantine,  23  Ohio  St.  532,  13  Am.  Rep.  264; 
Dubuque  Wood  d  Coal  Asso.  v.  Dubuque,  30 
Iowa,  176;  International  d  O.  N.  R.  Co.  v. 
Bergman  (Tex.  Civ.  App.)  64  S.  W.  999; 
Lamont  v.  Nashville  d  C.  R.  Co.  9  Heisk. 
58;  Clark  v.  Pacific  R.  Co.  39  Mo.  184,  90 
Am.  Dec.  458;  McVeagh  v.  Atchison,  T.  d 
S.  F.  R.  Co.  3  N.  M.  327,  5  Pac.  457 ;  Reid  v. 
Evansville  d  T.  H.  R.  Co.  10  Ind.  App.  385, 
63  Am.  St.  Rep.  391,  35  N.  E.  703;  Davis  v. 
Central  Vermont  R.  Co.  66  Vt.  290,  44  Am. 
St.  Rep.  852,  29  Atl.  313;  Oleason  v.  Vir- 
ginia Midland  R.  Co.  5  Mackey,  356 ;  Michi- 
gan C.  R.  Co.  V.  Burrows,  33  Mich.  6. 

Mr.  Arthur  W.  Selover,  for  respondent: 

This  fiood,  or  one  substantially  as  great, 
ought  to  have  been  anticipated  by  defendant 
in  a  reasonable  view  of  all  the  conditions. 

Beede  v.  Wisconsin  C.  R.  Co.  90  Minn.  36, 
101  Am.  St.  Rep.  390,  96  N.  W.  454;  Fox  v. 
Boston  d  M.  R.  Co.  148  Mass.  220,  1  L.  R. 
A.  702,  19  N.  E.  222;  Smith  v.  Western  R. 
Co.  91  Ala.  455,  11  L.  R.  A.  619,  24  Am.  St. 
Rep.  929,  8  So.  754;  Chicago,  B.  d  Q.  R.  Co. 
V.  Manning,  23  Neb.  652,  37  N.  W.  462;  La- 
mont V.  Nashville  d  C.  R.  Co.  9  Heisk.  58 ; 
Adams  Exp.  Co.  r.  Jackson,  92  Tenn.  326, 
21  S.  W.  666. 

A  common  carrier  is  bound  to  take  notice 
of  the  signs  of  approaching  danger,  and,  if 
they  are  such  as  reasonably  to  awaken  ap- 
prehension of  danger,  is  bound    to    use    all 
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available  means  and  facilities  for  the  safety 
of  the  goods. 

Nelson  v.  Oreat  Northern  R,  Co.  28  Mont^ 
297,  72  Pac  642;  Pruitt  v.  Hannihal  d  8t 
J.  R.  Co.  62  Mo.  527. 

An  act  of  God  is  no  defense  if  the  goods 
would  not  have  been  exposed  to  the  accident 
but  for  an  unreasonable  delay  in  their  ship- 
ment. 

Armentrout  v.  8t.  Louis,  K.  C.  d  N,  R. 
Co.  1  Mo.  App.  158;  Michigan  C.  R.  Co.  v. 
CurtiSy  80  111.  324;  Merchants'  Despatch 
Transp.  Co.  ▼.  Kahn,  76  111,  520;  WaM  v. 
Pittsburg,  C.  C.  d  8t.  L.  R.  Co.  162  111.  545, 
35  L.  R.  A.  356,  53  Am.  St  Rep.  332,  44  N. 
E.  888;  Ransier  v.  Minneapolis  d  8t.  L.  R. 
Co.  32  Minn.  331,  20  N.  W.  332 ;  Dugan  v. 
8U  Paul  d  D.  R.  Co.  40  Minn.  544,  42  N.  W. 
538;  Perry  ▼.  Tozer,  90  Minn.  341,  101  Am. 
St  Rep.  416,  97  N.  W,  137;  Ouverson  v. 
Orafton,  5  N.  D.  289,  65  N.  W.  676:  Cook  v. 
Minneapolis,  8t.  P.  d  8.  8te.  M.  R.  Co.  98 
Wis.  624,  40  L.  R.  A.  457,  67  Am.  St  Rep. 
830,  74  N.  W.  561 ;  Walrod  v.  Webster  Coun- 
ty, 110  Iowa,  349,  47  L.  R.  A.  480,  81  N.  W. 
598;  8elleck  y.  Lake  8hore  d  M.  8.  R.  Co. 
93  Mich.  375,  18  L.  R.  A.  154,  53  N.  W.  556; 
Lutz  V.  Atlantic  d  P.  R.  Co.  6  N.  M.  496,  10 
L.  R.  A.  819,  30  Pac.  912;  Salisbury  v.  Her- 
chenroder,  106  Mass.  458,  8  Am.  Rep.  354. 

BrowB,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  are  as  follows:  On 
or  about  May  12,  1903,  plaintiff  delivered  to 
defendant  at  Stafford,  Kansas,  a  car  load 
of  broom  com,  to  be  transported  to  Minne- 
apolis, this  state.  The  route  of  transporta- 
tion was  by  way  of  Kansas  City,  and  de- 
fendant was  to  forward  the  car  at  that 
point,  the  terminus  of  its  line,  over  the  Chi- 
cago Qreat  Western  road.  The  oar  reached 
the  freight  yards  of  defendant  at  Kansas 
City  on  May  23d,  but  defendant  wholly  failed 
and  neglected  to  send  it  forward  or  notify 
the  Chicago  Great  Western  Company  of  its 
arrival,  though  the  evidence  tends  to  show 
that  immediately  after  the  arrival  of  the  car 
at  Kansas  City  defendant  sent  a  messenger 
to  communicate  the  fact  to  the  Great  West- 
em  company,  and  that  it  was  to  be  forward- 
ed over  its  line,  but  through  carelessness  the 
messenger  notified  the  Missouri  Pacific  com- 
pany instead,  and  the  Great  Westem  was 
not  informed  of  the  matter  at  all.  In  con- 
sequence of  the  neglect  of  the  messenger,  the 
oar  remained  in  the  yards  of  defendant  until 
it  was  submerged  by  water  in  the  great 
flood  occurring  during  the  last  days  of  May 
and  the  first  days  of  June  at  Kansas  City, 
and  the  com  substantially  destroyed.  After 
the  waters  of  the  flood  bad  receded,  defend- 
ant, having  first  offered  to  forward  the  car 
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to  Minneapolis,  and  plaintiff  having  refused 
to  accept  the  com  in  its  damaged  condition, 
caused  the  same  to  be  sold,  and  tendered 
plaintiff  the  proceeds,  less  freight  charges. 
Plaintiff  brought  this  action  to  recover  the 
value  of  the  corn,  alleging  in  its  complaint 
that  it  was  damaged  and  injured  while  in  the 
possession  of  defendant,  through  its  negli- 
gence and  carelessness.  The  delivery  of  the 
com  to  defendant  for  transportation,  and 
that  it  was  damaged  while  in  defendant's 
possession,  are  admitted  in  the  answer,  but 
it  is  alleged  in  defense  that  the  damage  was 
caused  by  an  act  of  God;  that  an  unusual 
and  extraordinary  rainfall  occurred  at  Kiin- 
sas  City  and  vicinity  at  the  time  the  car  was 
in  its  yards,  causing  the  river  to  overflow  its 
banks  and  submerge  defendant's  yards,  the 
occurrence  and  extent  of  which  could  not 
have  been  foreseen  or  anticipated.  The  trial 
court  instructed  the  jury  in  part  that,  if  the 
com  was  destroyed  by  an  act  of  God,  unac- 
companied by  the  concurrent  negligence  of 
defendant,  plaintiff  could  not  recover;  but, 
in  effect,  left  to  the  jury  to  say  whether  the 
delay  in  forwarding  the  car  was  negligence, 
and  whether  such  negligence  concurred  in 
causing  the  damage.  The  jury  returned  a 
verdict  for  plaintiff,  and  defendant  appealed 
from  an  order  denying  its  alternative  mo- 
tion for  judgment  notwithstanding  the  ver- 
dict or  for  a  new  trial. 

The  only  assignments  of  error  requiring^ 
consideration  are  those  which  challenge  thfr 
charge  of  the  trial  court,  in  which  the  jury 
was  instructed  that,  if  the  negligent  delay 
of  defendant  in  forwarding  the  car  concurred 
in  causing  the  injury  or  loss  complained  of. 
defendant  was  liable.  It  is  contended  with 
much  earnestness  and  ability  by  defendant'a 
counsel  that,  notwithstanding  there  might 
have  been  negligent  delay  in  forwarding  the 
car  from  Kansas  City  to  Minneapolis,  but 
for  which  the  com  would  not  have  been  dam- 
aged, yet  the  damage  complained  of  resulted 
proximately  from  the  flood,  an  act  of  God^ 
and  that,  as  plaintiff  failed  to  show  that  de- 
fendant was  chargeable  with  neglect  in  not 
foreseeing  or  guarding  against  the  danger,, 
no  recovery  can  be  had.  The  question  pre- 
sented, then,  is  whether  a  common  carrier 
is  liable  to  the  owner  of  goods  delivered  to 
him  for  transportation,  which  are  damaged 
or  destroyed  by  an  act  of  Grod  while  in  his 
possession,  in  consequence  of  a  negligent  de- 
lay in  forwarding  them,  whether  the  act  of 
God  could  reasonably  have  been  anticipated 
or  not.  The  question  is  an  important  one^ 
and  the  authorities  are  not  in  harmony.  We 
have  considered  it  with  care  in  all  its  bear- 
ings, and  reach  the  conclusion  that  the  car- 
rier is  liable. 

As  a  general  rule,  applicable  to  all 
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of  negligence,  if  damage  is  caused  by  the 
concurrent  force  of  defendant's  neglect  and 
some  other  cause  for  which  he  is  not  re- 
sponsible, including  an  act  of  God,  he  is  nev- 
ertheless liable  if  his  negligence  is  one  of 
the  proximate  causes  of  the  injury  com- 
plained of,  even  though,  under  the  particular 
circumstances,  he  wns  not  bound  to  antici- 
pate the  interference  of  the  intervening  force 
which  concurred  with  his  own.  In  the  ap- 
plication of  this  rule,  however,  the  authori- 
ties are  not  agreed.  It  is  held  in  some 
states,  as  applied  to  common  carriers,  that 
a  negligent  delay  in  forwarding  property  de- 
livered to  them  for  transportation,  which  are 
injured  by  an  act  of  God,  or  other  cause  for 
which  they  are  not  responsible,  and  could 
not  reasonably  have  been  anticipated,  does 
not  render  the  carrier  liable,  although  the 
property  would  not  have  been  damaged  had 
there  been  no  delay.  1  Am.  A  Eng.  Enc. 
Law,  2d  ed.  p.  596.  Courts  holding  to  this 
rule  place  their  decisions  on  the  ground  that 
the  act  of  God  in  such  cases  is  the  proxi- 
mate cause  of  the  injury,  and  not  the  delay 
in  transportation.  Herring  v.  Chesapeake  d 
W.  R,  Co,  101  Va.  778,  45  S.  E.  322.  In 
other  states  the  opposite  doctrine  is  settled 
and  adhered  to.  Shearm.  &  Redf.  Neg.  §  40. 
The  authorities  are  not  at  variance  where 
the  property  damaged  is  perishable,  or  in- 
herently susceptible  to  damage  from  cli- 
matic influences,  as  sudden  changes  in  the 
weather.  Changes  in  the  weather  are  condi- 
tions which  tjie  carrier  is  bound  to  antici- 
pate as  likely  to  occur,  and  for  injuries  re- 
sulting to  perishable  goods  from  such  wiuses 
the  carrier  is  liable  where  his  neglip:ent  de- 
lay in  forwarding  them  conrributes  to  cause 
the  injury.  Goods  in  this  class  are  those 
likely  to  be  damaged  by  freezing  or  from 
excessive  heat.  The  authorities  are  at  vari- 
ance, in  so  far  as  negligent  delay  is  con- 
cerned, only  in  cases  involving  property  not 
perishable.  The  property  in  tlie  case  at  bar 
was  of  that  character,  and  would  not  have 
been  damaged  but  for  the  flood  that  sub- 
merged the  car  while  in  the  yards  at  Kan- 
sas City;  neither  would  it  have  been  dam- 
aged had  defendant  forwarded  the  car  to 
Minneapolis  promptly,  and  without  unrea- 
sonable delay,  as  it  was  required  by  law  to 
do.  So  the  question  is.  Was  the  negligent 
delay  of  defendant  in  forwarding  the  car  one 
of  the  proximate  causes  of  the  damage  to 
the  corn,  or  did  such  delay  concur  with  the 
flood  in  fact  causing  the  damage?  It  may 
lie  conceded,  for  the  purposes  of  this  case, 
that  the  flood  was  an  act  of  God ;  that  it  was 
unprecedented,  and  beyond  the  reasonable 
anticipation  of  the  most  prudent  residents  of 
the  vicinity  where  it  occurred;  and,  unless 
we  are  to  hold  that  the  negligent  delay  ren- 
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dered  defendant  liable,  the  case  must  be  re- 
versed. 

One  of  the  first  cases  reported  in  the 
books,  so  far  as  our  research  has  extended, 
wherein  the  carrier  is  held  liable  for  negli- 
gent delay  in  transporting  goods,  not  perish- 
able, which  were  injured  in  transit  by  an 
overpowering  cause  not  reasonably  to  have 
been  anticipated,  is  Michaels  v.  New  York  C. 
R.  Co,  30  N.  Y.  564,  86  Am.  Dec.  415.  In 
that  case  there  was  a  delay  of  several  days 
in  forwarding  certain  dry  goods  delivered 
to  the  defendant  for  transportation,  whicli 
were  damaged  in  transit  by  an  act  of  God, — 
a  flood  similar  to  the  one  in  the  case  at  bar. 
In  disposing  of  the  case  and  the  contention 
of  the  railway  company  that  it  was  exempt 
from  liability  for  the  reason  that  the  injury 
complained  of  was  the  result  of  an  act  of 
God,  the  court  said:  When  a  carrier  is  in- 
trusted with  goods  for  transportation,  and 
they  are  injured  or  lost  in  transit,  the  law 
holds  him  responsible  for  the  injury.  He  is 
only  exempted  by  showing  that  the  injury 
was  caused  by  an  act  of  God  or  the  public 
enemy;  and  to  avail  himself  of  such  exemp- 
tion he  must  show  that  he  was  himself  free 
from  fault  at  the  time.  His  act  or  neg- 
ligence must  not  concur  or  contribute  to  the 
injury.  If  he  departs  from  the  line  of  his 
duty,  and  violates  his  contract,  and  while 
thus  in  fault,  and  in  consequence  of  that 
fault,  the  goods  are  injurea  by  an  act  of 
God,  which  would  not  otherwise  have  caused 
the  injury,  he  is  not  protected.  That  case 
has  be<*n  consistently  followed  and  adhered 
to  in  New  York,  and  is  now  the  settled  law  of 
that  state.  In  Read  v.  Spaulding,  30  N.  Y. 
630,  86  Am.  Dec.  426,  it  was  held  that,  if 
a  common  carrier  unreasonably  delays  goods 
received  by  him  for  transportation,  and  they 
are  injured  by  an  act  of  God  in  consequence 
of  such  delay,  he  must  show,  to  exempt  him- 
self from  liability,  that  the  delay  did  not 
contribute  to,  or  concur  in,  the  injury.  In 
Condict  V.  Grand  Trunk  R,  Co.  54  N.  Y.  500, 
it  was  said  that  it  is  the  duty  of  a  common 
carrier  to  forward  goods  delivered  to  him  for 
transportation  promptly,  and  within  a  rea- 
sonable time,  and,  if  a  loss  occurs  in  which 
his  negligence  in  part  concurs,  he  is  liable. 
See  also  Dunson  v.  A'cio  York  C.  R,  Co,  3 
Lans.  265.  This  doctrine  has  been  followed 
and  applied  in  other  states.  In  \Volf  v. 
American  Exp.  Co,  43  Mo.  421,  97  Am.  Dec. 
406,  the  court  laid  down  the  general  rule  in 
such  cases  in  the  following  language:  "The 
act  of  God  which  excuses  the  carrier  must 
not  only  be  the  proximate  cause  of  the  loss, 
but  the  better  opinion  is  that  it  must  be  thf» 
sole  cause ;  and,  where  the  loss  is  caused  by 
the  act  of  God,  if  the  negligence  of  the  car- 
rier mingles  with  it  as  an  active  and  co- 
operative cause,  he  is  still  responsible."     In 
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Wald  V.  Pittsburg,  C.  C.  d  8t,  L.  R.  Co.  162 
111.  645,  36  L.  R.  A.  356,  63  Am.  St.  Rep. 
332,  44  N.  E.  888,  it  appeared  that  plain- 
tiff had  purchased  of  defendant  a  ticket  en- 
titling him  to  passage  from  Chicago  to  New 
York  upon  one  of  its  trains  known  as  the 
"Limited  Express."  He  was  also  entitled, 
OS  a  matter  of  law,  to  have  his  baggage, 
which  was  checked  at  the  time  he  procured 
his  ticket,  forwarded  by  the  same  train.  The 
baggage  was,*  however,  by  the  negligence  of 
the  baggageman,  forwarded  from  some  point 
on  the  line  by  the  day  express,  a  train  follow- 
ing the  "Limited  Express"  a  number  of 
hours  later.  Plaintiff  reached  his  destina- 
tion in  safety,  but  the  day  express  which 
carried  his  baggage  was  overtaken  by  a  flood 
at  Johnstown,  Pennsylvania, — an  act  of 
<3od, — and  the  baggage  destroyed.  The 
court  held  the  defendant  liable,  saying  in 
the  opinion  that  the  unnecessary  delay  of  a 
carrier  which  subjects  goods  in  his  posses- 
sion to  loss  by  an  act  of  God,  which  they 
would  not  otherwise  have  met  with,  is  in  it- 
self such  negligence  as  will  render  him 
liable.  In  Louisville  d  N.  R.  Co.  v.  Oidley, 
119  Ala.  523,  24  So.  753,  it  appeared  that 
plaintiff  delivered  to  defendant,  a  common 
carrier,  at  Gadsden,  Alabama,  goods  to  be 
transported  to  Philadelphia.  The  carrier 
unnecessarily  delayed  forwarding  them  for 
some  days,  and  they  were  in  the  meantime 
destroyed  by  fire,  for  which  defendant  was  in 
no  way  responsible,  and  for  which  it  could 
not,  under  its  contract,  have  been  made  lia- 
ble to  the  owner  of  the  goods.  The  court 
held  that  the  unnecessary  delay  in  shipment 
was  the  proximate  cause  of  the  loss,  and  that 
the  carrier  was  liable.  This  rule  of  liability 
is  followed  in  Kentucky.  Cassilay  v.  Young, 
4  B.  Mon.  265,  39  Am.  Dec.  505 ;  Hemsheim 
Bros,  V.  Newport  News  d  M.  Valley  Co,  18 
Ky.  L.  Rep.  227,  35  S.  W.  1115.  Also  in 
Maryland.  Baltimore  d  O.  R.  Co.  v.  Kecdy, 
75  Md.  320,  23  Atl.  643.  The  foregoing 
cases  all  involve  property  not  perishable, 
and  the  negligent  delay  was  held  either  the 
proximate  cause  of  the  loss,  or  that  it  con- 
curred with  the  act  of  God  in  causing  the 
damage  and  rendered  the  carrier  liable. 
Other  cases,  more  or  less  in  point,  may  be 
found  collected  in  36  Am.  St.  Rep.  839.  *  See 
also  Deming  v.  Grand  Trunk  R.  Co.  48  N.  H. 
455,  2  Am.  Rep.  267 ;  Michigan  C.  R.  Co.  v. 
Curtis,  80  111.  324 ;  Campbell  v.  Morse,  Harp. 
L.  468 ;  Meyer  v.  Vicksburg,  8.  d  P.  R.  Co. 
41  La.  Ann.  639,  17  Am.  St.  Rep.  408,  6  So. 
218;  Missouri,  K.  d  T.  R.  Co.  v.  MoFadden 
Bros.  89  Tex.  138,  33  S.  W.  853;  Pruitt  v. 
Hannibal  d  8t.  J.  R.  Co.  62  Mo.  527.  And 
the  rule  was,  in  effect,  laid  down,  though  the 
precise  question  here  under  consideration 
was  not  there  involved  in  Jones  v.  Min. 
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neapolis  d  St.  L.  R.  Co.  91  lilinn.  229,  103 
Am.  St.  Rep.  507,  97  N.  W.  893. 

We  have  examined  the  authorities  holding 
the  opposite  of  this  doctrine,  and,  while  the 
courts  adhering  to  the  same  are  of  eminent 
standing,  we  have  no  difficulty  in  adopting 
the  view  of  the  cases  above  cited.  The  rule 
that  permits  a  carrier  to  excuse  his  negli- 
gence by  an  act  of  God  overtaking  him  while 
thus  in  fault  seems  to  us  unsound.  It  is 
based  on  too  strict  an  application  of  the  rule 
of  proximate  cause.  It  is  the  duty  of  a 
common  carrier  to  whom  goods  are  delivered 
for  transportation  promptly  and  without  un- 
reasonable delay  to  forward  them  to  their 
destination,  and  such  was  defendant's  duty 
in  the  case  at  bar.  This  it  failed  to  do,  and 
its  negligence  in  this  respect  is  not  seriously 
controverted.  The  car  arrived  at  its  yards 
in  Kansas  City  on  the  23d  of  May.  and  waa 
permitted  to  remain  there  without  proper 
effort  to  forward  it  until  it  was  overtaken 
by  the  flood.  It  could  have  been  moved 
from  defendant's  yards  on  any  day  after  its 
arrival  prior  to  the  29th  of  May,  and,  had 
this  been  done,  the  com  would  not  have  been 
damaged.  If  defendant  had  acted  as  re- 
quired by  the  terms  of  its  contract,  and  as 
enjoined  by  law,  the  car  would  have  been  for- 
warded, and  would  have  arrived  at  its  desti- 
nation prior  to  the  flood.  That  defendant's 
neglect  concurred  and  mingled  with  the  act 
of  God  seems  the  only  reasonable  conclusion 
the  facts  will  warrant,  and  we  feel  safe  in 
applying  the  general  rule  that^an  act  of  God 
is  not  in  such  cases  a  defense.  Every  reason 
in  equity  and  justice  relieves  a  carrier  from 
the  performance  of  his  contract  and  from  lia- 
bility for  injuries  to  property  in  his  custody 
for  transportation,  resulting  exclusively 
from  an  act  of  God,  or  other  inevitable  ac- 
cident or  cause  over  which  he  has  no  con- 
trol, and  could  not  reasonably  anticipate  or 
guard  against.  But  reasons  of  that  nature 
lose  their  force  and  persuasive  powers  when 
applied  to  a  carrier  who  violates  his  contract, 
and  by  his  unreasonable  delay  and  procrasti- 
nation is  overtaken  by  an  overpowering 
cause,  even  though  of  a  nature  not  reason- 
ably to  be  anticipated  or  foreseen.  If,  but 
for  his  negligence,  the  loss  would  not  have 
occurred,  no  sound  reason  will  excuse  him, 
and  he  should  not  be  relieved  by  an  applica- 
tion of  the  abstract  principles  of  the  law  of 
proximate  cause.  No  wrongdoer  should  be 
allowed  to  apportion  or  qualify  his  own 
wrong ;  and,  if  a  loss  occurs  while  his  wrong- 
ful act  is  in  operation  and  force,  and  which 
is  attributable  thereto,  he  should  be  held 
liable.    Davis  v.  Garrett,  6  Bing.  716. 

Our  conclusions  are  that  the  trial  court 
correctly  instructed  the  jury,  that  the  rec- 
ord presents  no  reversible  errors,  and  the 
order  appealed  from  is  affirmed. 
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KANSAS  SUPREME  COURT. 


UNION  PACIFIC  RAILWAY  COMPANY, 
Plff,  in  Err., 

V. 

Adeline  CAPPIER. 
(66  Kan.  640.) 

^1.  A  trenpoflser  on.  m  rallivay  track  ivaa 
■traclc  by  a  movlnv  car,  to  which  an  en- 
gine was  attached,  and  Injured  without  fault 
on  the  part  of  the  servants  of  the  company. 
Held,  that  the  failure  of  the  railway  em- 
ployees operating  the  qar  and  engine  to  take 
charge  of  the  wounded  man  and  give  him 
care  and  attention  was  not  the  violation  of 
a  legal  duty  for  which  the  company  was  llahle. 

2.  The  cane  at  bar  in  dlatlnviilabable 
from  those  where  the  servants  of  the  railway 

*Headnote8  by  Smith,  ,7. 


company  were  at  fault,  and  also  from  those 
where  the  injury  was  occasioned  without 
fault,  and  the  negligent  acts  or  omissions 
occurred  after  the  company  had  taken  the 
injured  person  in  charge. 

(April  11,  1903.) 

Ij^RROR  to  the  District  Court  for  Wyan- 
-^  dotte  County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent 
killing  of  plaintifT's  son.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  H.  Loomis,  R.  W.  Blair, 
and  H.  A.  Scandrett,  for  plaintiff  in 
error : 

Even  if  the  deceased  had  been  a  passen- 
ger, and  had  been  hurt  without  fault  of  the 


Note. — Care  due  to  sick,  infirm,  disabled,  and 
othertoise  helpless  persons,  vHih  tohom  no 
contract  relation  is  sustained, 

I.  Scope  of  note,  5i3. 
II.  No  duty  as  between  strangers,  513. 
HI.  Principles  which  determine  duty  in  cer- 
tain relaUons, 

a.  Duty  of  special  care  due  to  persons 

under  disability  in  general,  514. 

b.  Limitation  upon  this  duty  where  dis- 

abled party  is  trespasser,  514. 

c.  Duty  limited  by  negligence  of  per- 

son under  disability,  615. 

d.  Another's  negligence  not  excuse  for 

wilful  or  wanton  injury,  516. 

e.  Summary,  mi, 

A  V.  Duty  to  avoid  injury. 

a.  To  the  sick  and  tn/lrm,518. 

b.  To   persons    of   defective   sight    or 

hearing,  521. 

c.  To  persons  in  helpless  situations. 

1.  Sleeping  on  railway  track,  528. 

2.  Foot  caught  in  railway  track, 
525. 

Z.  Walking  on  raUway  trestle,  526. 

4.  Falling  on  railway/  track,  527. 

5.  Driving  frightened  horse,  528. 

6.  Instances  of  other  helpless  sit- 

uations, 582. 
V.  Duty  of  persons  inflicting  injury  to  care 
for  those  injured. 

a.  Obligation   to   prevent   aggravation 

of  injury,  &SB. 

b.  What  is  sufficient  performance  of 
.   obligtition,6SQ. 

VI.  Knowledge  of  disability. 

a.  Actual  knowledge  generally  neces- 

sary to  creation  of  dutyj586. 

b.  When  mere  belief  sufficient  to  im- 

pose duty,  588. 

c.  Negligent   ignorance   equivalent    to 

knowledge,  539. 
Til.  Duty  to  discover  another's  peril  or  dis- 
ability. 

a.  At  places  where  people  are  likely 

to  be  present,  539. 

b.  Whether    duty    exists    as    to    tres- 

passers, 543. 

c.  Wfmt  is  sufficient  notice  of  peril  or 

disability,^AS. 
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VI II.  Presumptions   in   absence    of    knowledge 
of  disability. 

a.  Right   to  presume  person  in  peril 

will  help  himself,  550. 

b.  Limitations  upon  exercise  of  such 

presumption. 

1.  Warning   of   danger   generally 

necessary   as   basis   for  pre- 
sumption, 552. 

2.  Presumption   may   be  repelled 

by  circumstances,  652. 

3.  *''Last  moment''  to  which  pre- 

sumption   may    be   indulged, 
554. 

I.  Scope  of  note. 

The  authorities  upon  the  precise  question  de- 
termined in  Union  P.  R.  Co.  v.  Cappibb  are  so 
few  that  it  may  be  helpful  to  have  the  question 
considered  in  the  light  of  established  legal  prln* 
clples,  and  their  application  to  somewhat  sim- 
ilar situations,  viz.,  those  in  which  a  person's 
ability  to  care  for  himself  is  more  or  less  im- 
paired because  of  some  disability  from  which  he 
suffers.  The  discussion  will  not  be  extended, 
however,  to  the  consideration  of  the  duty  ow- 
ing to  childhood  (see  note.  Care  required  of 
railroad  companies  to  prevent  injuring  small 
children  upon  the  track,  25  L.  R.  A.  791)  ;  nor 
to  persons  in  a  state  of  intoxication  (see 
note.  Intoxication  as  affecting  negligence,  40 
L.  R.  A.  131)  ;  nor  to  the  duty  owing 
persons  under  this  and  other  disabilities  where 
a  contract  relation  exists  (see  notes,  Ex- 
posure of  drunken  passenger  to  danger  by  ejec- 
tion from  car,  19  L.  R.  A.  327 ;  Duty  of  carrier 
to  passengers  taken  ill  during  journey,  31  L.  R. 
A.  261 ;  Duty  of  master  to  furnish  medical  aid 
to  servant,  28  L.  R.  A.  546;  and  Authority  of 
agent  or  representative  to  employ  medical  ser- 
vices for  employee  or  other  third  persons,  20  L. 
R.  A.  695)  :  nor  to  the  question  of  liability- for 
Injuries  resulting  in  the  aggravation  of  pre- 
vious disease  or  Injury,  except  as  it  arises  in 
respect  to  persons  instrumental  in  causing  the 
previous  injury  (see  note.  Effect  of  previous 
disease  of  person  injured  on  liability  for  caus- 
ing the  injuHes,  16  L.  R.  A.  268). 

II.  Ko  duty  as  between  strangers. 

As  stated  In  Union  P.  R.  Co.  v.  Cappier,  "it 
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defendant,  it  would  not  have  been  obliged 
to  furnish  him  medical  care  and  treatment. 

Union  P.  R.  Co,  v.  Beatty,  35  Kan.  265, 
57  Am.  Rep.  160,  10  Pac.  845;  Clark  v. 
Missouri  P.  R.  Co.  48  Kan.  654,  29  Pac. 
1138. 

In  the  case  of  a  trespasser  there  is  no 
liability  unless  it  is  proved  by  affirmative 
evidence  that  the  injuries  resulted  from 
culpable  negligence  after  he  was  noticed 
upon  the  track. 

Tennis  v.  Inter-State  Oonsol,  Rapid  Tran- 
sit R.  Co.  45  Kan.  503,  25  Pac.  876. 

The  employees  of  a  railroad  company  do 
not,  by  reason,^erely,  of  their  employment, 
owe  any  duty  to  the  proprietors  of  lands 
adjoining  the  company's  right  of  way  to 


extinguish  a  fire  found  on  the  right  of  way, 
unless  the  fire  originated  through  its  negli- 
gence. 

Kenney  v.  Hatmihal  d  8t.  J.  R,  Co.  70  Mo. 
252. 

Mr.  C«  W.  Triokett,  for  defendant  id 
error : 

A  railroad  company  owes  a  duty  to  even 
a  trespasser  after  the  injury. 

Beach,  Contrib.  N^.  2d  ed.  277 ;  Northern 
C.  R.  Co.  V.  State,  29  Md.  420,  96  Am.  Dec 
545;  Redf.  Railways,  510;  Philadelphia  ^ 
R.  R.  Co.  V.  Derby,  14  How.  468,  14  L.  ed. 
502;  Whitesides  v.  Southern  R.  Co.  128  N. 
C.  229,  38  S.  E.  878;  Fogg  v.  Louisville  d  K. 
R.  Co.  Ill  Ky.  30,  54  L.  R.  A.  919,  63  S.  W. 
580;  Dyche  v.  Vioksburg,  S.  dt  P.  R.  Co.  7& 


is  the  omission  or  negligent  discharge  of  legal 
duties  only  which  come  within  the  sphere  of 
Judicial  cognizance."  Those  duties  which  are 
dictated  merely  by  good  morals,  or  by  humane 
considerations,  are  not  within  the  domain  of  the 
law.  Feelings  of  kindliness  and  sympathy  may 
move  the  good  Samaritan  to  minister  to  the 
needs  of  the  sick  and  wounded  at  the  roadside, 
but  the  law  imposes  no  such  obligation,  and 
suffering  humanity  has  no  legal  complaint 
against  those  who  pass  by  on  the  other  side. 
Legal  rights  are  relative,  and  arise  out  of  those 
complex  relations  of  human  society  which  create 
correlative  rights  and  duties,  whose  performance 
Is  so  necessary  to  the  good  order  and  well  being 
of  society  that  the  state  makes  their  observance 
obligatory.  Unless,  therefore,  the  relation  ex- 
isting between  the  sick,  helpless,  or  injured  and 
those  who  witness  their  distress,  Is  such  that 
the  law  imposes  the  duty  of  providing  the  nec- 
essary relief,  there  Is  neither  obligation  to  min- 
ister oa  the  one  hand,  nor  cause  for  legal  com- 
plaint on  the  other.  Allen  v.  Ferguson,  18  Wall. 
1,  21  L.  ed.  864  ;tWest  Virginia  C.  &  P.  R.  Co. 
V.  State,  96  Md.  J52,  666,  61  L.  R.  A.  574,  54 
Atl.  669;  Western  Maryland  R.  Co.  v.Kehoe, 
83  Md.  434,  450,  85  Atl.  90 ;  Com.  v.  McDuffy, 
126  Mass.  469 ;  Williams  v.  Chicago  ft  A.  R.  Co. 
135  111.  491,  llT.  R.  A.  362,  2»  Am.  St.  Rep, 
397,.  26  N.  E.  661 ;  O'Lcary  v.  Brooks  Elevator 
Co.  7  N.  D.  554,  41  L.  R.  A.  677,  75  N.  W.  919 ; 
Illinois  C.  R.  Co.  V.  King,  179  111.  91,  70  Am. 
St.  Rep.  93,  53  N.  E.  562 ;  Baltimore  ft  P.  R. 
Co.  V.  Camberland,  176  U.  S.  238,  44  L.  ed.  451, 
20  Sup.  Ct.  Rep.  380  f  ]Pollock,  Tor^s.  4th  ed. 
p^  389 ;  and  see  note.  Duty  is  an  essential  ele- 
ment  of  negligence,  12  L.  R.  A.  322. 

III.  Principles  which  determine  duty  in  certain 
relations. 

a.  Duty  of  special  care  due  to  persons  under 
disability  in  general. 

It  is  a  rule  of  the  common  law,  recognized 
as  necessary  to  good  order  and  to  the  proper 
protection  of  society,  that,  in  the  exercise  of  his 
legal  rights,  one  is  bound  to  observe  ordinary 
care  not  to  injure  others.  As  subjects  of  this 
general  duty,  persons  under  disability  consti- 
tute no  exception.  And  one  who  is  guilty  of  a 
breach  of  such  duty  as  to  them  may  be  held 
liable  for  the  consequences,  although  his 
act  or  omission  might  have  been  attended 
with  less  serious  results,  or  might  not  have 
resulted  in  injury  at  all,  but  for  the  injured 
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person's  previous  disability.  But  the  law  goes 
further,  and  imposes  the  duty  of  exercising 
special  care  toward  persons  more  or  less  dis- 
abled from  caring  for  themselves.  What  is 
ordinary  care  is  dependent  upon  circumstances. 
When  one  is  brought  Into  relation  to  a  child,  he 
is  bound  to  use  more  prudence  than  In  dealing 
with  an  adult,  and,  if  a  person  is  blind  or 
deaf,  or  unconscious  from  any  cause,  he  can- 
not be  treated  as  one  in  the  full  possession  of 
his  faculties,  if  his  disability  is  known.  Under 
such  circumstances,  ordinary  care  is  such  aa 
men  of  ordinary  prudence  would  exercise  in  a 
like  situation.  And  when  the  law  requires  a 
railroad  company  to  check  the  speed  of  its  train 
upon  discovering  a  child  or  person  in  a  help- 
less condition  on  the  track,  when  the  sounding 
of  the  whistle  would  be  an  exercise  of  sufficient 
care  as  to  a  healthy  adult.  In  the  possession  of 
all  his  faculties,  it  is  no  more  than  ordinary 
prudence  and  a  due  regard  for  human  life 
dictate.  As  some  of  the  authorities  observe,, 
it  is  a  Just  and  beneficent  principle,  running 
through  all  the  cases,  that  what  humanity  re- 
quires must  be  done  by  those  who  act  with 
knowledge  of  another's  helplessness. 

Upon  the  foregoing  propositions  the  author- 
ities are  agreed.  But  when  wc  turn  to  the 
cases  Involving  some  limitation  upon  this  duty, 
as  where  the  party  under  disability  is  a  tres- 
passer, and  to  those  cases  where  the  disability 
exposing  a  party  to  peril  is  due  more  or  less 
to  his  own  negligence,  we  are  met  with  a  great 
contrariety  of  opinion.  These  diverse  opinions 
are  collected  in  this  note,  and  it  will  help  u» 
better  to  appreciate  their  respective  values  a» 
authority  if  we  first  consider  the  principles 
upon  which  they  are  based. 

b.  Limitation   upon   this   duty   ichere   disabled 
party  is  trespasser. 

Some  of  the  authorities.  In  considering  the 
circumstances  bringing  persons  into  relation  ta 
each  other,  and  the  duty  Imposed  thereby,  seem 
to  give  undue  prominence  to  the  wrong  of  a 
merely  technical  trespass,  and  fall  sufficiently 
to  recognize  the  element  of  knowledge,  with 
reference  to  the  presence  of  another  within  the 
range  of  one's  action,  and  the  duty  that  comes 
with  knowledge,  under  the  general  obligation  to> 
humanity,  and  the  respect  due  the  natural  right 
of  every  man  to  the  enjoyment  of  life,  /it  Is 
accordingly  held  by  some  courts  that  the^  only 
duty  owing  a  disabled  trespasser  is  to  refrain 
from  wilfully  or  wantonly   Injuring  him,  and 


1903. 


Union  P.  R.  Co.  v.  Caffieb. 


615 


Miss.  361,  30  So.  711;  Atchison,  T.  d  S,  F. 
R.  Co.  V.  WehcTy  33  Kan.  564,  62  Am.  Rep. 
643,  6  Pac.  877. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

ThiK  was  an  action  brought  by  Adeline 
Cappier,  the  mother  of  Irvin  Ezelle,  to  re- 
cover damages  resulting  to  her  by  reason  of 
the  loss  of  her  son,  who  was  run  over  by  a 
car  of  plaintiff  in  error,  and  died  from  the 
injuries  received.  The  trial  court,  at  the 
close  of  the  evidence  introduced  to  support 
a  recovery  by  plaintiff  below,  held  that  no 
careless  act  of  the  railway  company's  serv- 
ants in  the  operation  of  the  car  was  shown, 
and  refused  to  permit  the  case  to  be  con- 
sidered by  the  jury  on  the  all^ations  and 


attempted  proof  of  such  negligence.  The  pe- 
tition, however,  contained  an  averment  that 
the  injured  person  had  one  leg  and  an  arm 
cut  off  by  the  car  wheels,  and  that  the  serv- 
ants of  the  railway  company  failed  to  call  a 
surgeon,  or  to  render  him  any  assistance  aft- 
er the  accident,  but  permitted  him  to  remain 
by  the  side  of  the  tracks  and  bleed  to  death. 
Under  this  charge  of  negligence  a  recovery 
was  had. 

While  attempting  to  cross  the  railway 
tracks,  Ezelle  was  struck  by  a  moving  freight 
car  pushed  by  an  engine.  A  yardmaster  m 
charge  of  the  switching  operations  was  rid- 
ing on  the  end  of  the  car  nearest  to  the  de- 
ceased, and  gave  warning  by  shouting  co 
him.  The  warning  was  either  too  late,  or 
no  heed  was  given  to  it.    The  engine  was 


that  no  liability  arises  from  the  omission  of 
ordinary  care  to  avoid  injary,  even  after  the 
presence  of  the  trespasser  and  his  helpless  con- 
dition are  known.  Grlswold  v.  Boston  ft  M.  R. 
Co.  183  Mass.  434,  67  N.  B.  354;  Mason  v. 
Missouri  P.  B.  Co.  27  Kan.  83,  41  Am.  Rep. 
406. 

But  the  preponderance  of  authority  is  with 
the  position  that  a  merely  technical  trespasser 
does  not  forfeit  his  right  to  the  enjoyment  of 
life;  and  that,  ^hile  he  assumes  the  risk  of 
dangers  Incident  to  the  condition  of  premises 
upon  which  he  trespasses,  and  of  instrumen- 
talities with  which  he  comes  in  contact,  yet, 
when  bis  presence  becomes  known  to  the  own- 
er, he  comes  at  once  under  the  protection  of  the 
rule  that  one  must  use  ordinary  care  to  pre- 
vent his  conduct  resulting  in  Injury  to  another. 
As  Lord  Denman  has  well  said :  ''Everyone  in 
the  conduct  of  that  which  may  be  harmful 
to  others,  if  misconducted,  is  bound  to  the  use 
of  due  care  and  skill,  and  the  wrongdoer  la 
not  without  the  pale  of  the  law  for  this  pur- 
pose.** Colchester  v.  Brooke,  7  Q.  B.  377.  It 
is  relation,  accompanied  with  knowledge,  or  the 
presumption  of  knowledge,  which  limits  or  con- 
ditions the  freedom  of  one's  right  of  action. 
A  man  who  is  alone  in  a  wilderness  is  free 
to  act  as  he  pleases ;  but  when  he  transfers  his 
action  to  an  inhabited  locality,  where  he  knows, 
or  has  reason  to  believe,  there  are  persons  liable 
to  be  affected  by  his  acts,  he  must  have  respect 
to  their  right  of  security,  and  must  so  qualify 
his  conduct  as  to  avoid  doing  them  harm.  Like- 
wise, the  owner  of  premises  may  presume  that 
he  is  alone  in  their  enjoyment,  except  as  he  may 
have  given  invitation  to  others,  and  Is  entitled 
to  the  freedom  of  action  which  his  exclusive 
possession  warrants.  But  when  that  presump- 
tion is  overcome  by  knowledge  of  another'? 
presence,  the  duty  of  using  ordinary  care  to 
avoid  injury  to  such  person  immediately  arises. 
The  farmer  who  discovers  a  trespasser  crossing 
his  field,  and  the  railroad  company  that  ob- 
serves a  man  upon  its  right  of  way,  have  no 
more  reason  to  omit  ordinary  care  to  prevent 
their  afQrmatlve  acts  resulting  In  Injury  to  the 
person  thus  trespassing  upon  their  premises, 
than  they  have  toward  one  who  is  lawfully 
there.  This  knowledge  of  a  trespasser's  pres- 
ence, however,  is .  not  sufficient  to  impose  the 
duty  of  showing  him  special  care  because  of 
some  disability  which  increases  his  danger,  un- 
less his  disability  also  is  known,  or  is  sufficient- 
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ly  evident  to  the  senses  to  charge  one  with 
knowledge.  Therefore,  the  duty  of  exercising 
such  special  care  as  the  circumstances  may  re- 
quire to  avoid  injury  to  a  disabled  trespasser 
is  conditioned  upon  knowledge  of  his  presence 
and  knowledge  of  his  disability. 

c.  Duty  limhittd  by  negligence  of  person  under 
diaabUity, 

Again  the  rule  denying  relief  to  a  party  In- 
jured, where  his  own  negligence  concurred  with 
that  of  the  defendant  in  causing  the  injury, 
seems  to  be  regarded  by  some  authorities  as 
based  upon  the  theory  that  the  negligence  of 
the  plalntilf  in  such  case  "Justifies  or  excuses 
the  negligence  of  the  defendant."  Consistent 
with  this  theory,  it  is  held  that  no  duty  is 
owing  a  person  negligently  coming  within  the 
range  of  another's  action,  save  to  refrain  from 
wilfully  or  wantonly  injuring  him.  Hence, 
these  authorities  deny  to  the  person  injured 
any  remedy,  even  when  his  negligence  was  not 
the  proximate  cause  of  his  injuries;  as  where 
the  injury  to  which  his  negligence  subjected 
him  might  have  been  avoided  by  the  exercise 
of  ordinary  care  on  the  part  of  the  defendant. 

But  the  better  reason  for  the  rule  denying 
relief  in  cases  of  concurring  negligence  is  that 
the  courts  will  not  undertake  an  apportionment 
of  the  damage  where  an  injury  occurs  through 
the  concurring  acts  of  negligence  of  both  par- 
ties. Needham  v.  San  Francisco  ft  S.  J.  R.  Co. 
37  Cal.  409,  419 ;  Isbell  v.  New  Tork  ft  N.  H. 
R.  Co.  27  Conn.  393,  71  Am.  Dec.  78;  Trow 
V.  Vermont  C.  R.  Co.  24  Vt  487,  494,  58  Am. 
Dec.  191 ;  Cleveland,  C.  ft  C.  R.  Co.  v,  Terry, 
8  Ohio  St.  670,  581 ;  Simpson  v.  Hand,  6 
Whart.  311,  86  Am.  Dec.  231.  The  party  in- 
flicting Injury  is  allowed  to  escape  Judgment, 
"because,  from  the  nature  of  the  case,  it  is  un- 
able to  ascertain  what  share  of  the  damages 
is  due  to  his  negligence.  He  is  both  legally 
and  morally  to  blame,  but  there  is  no  standard 
by  which  the  law  can  measure  the  consequences 
of  his  fault,  and  therefore,  and  therefore  only, 
he  .Is  allowed  to  go  free  of  Judgment.*'  Hence, 
where  the  negligence  of  the  injured  party  is  not 
the  proximate  cause  of  his  injuries,  he  may  be 
entitled  to  damages,  notwithstanding  his  neg- 
ligence, because  the  reason  for  denying  him  re- 
lief, where  the  negligence  of  both  parties  con- 
curs in  producing  the  Injury,  does  not  exist. 
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stopped.  After  the  injured  man  was  clear 
of  the  track,  the  yardmaster  signaled  the 
engineer  to  move  ahead,  fearing,  as  he  tes- 
tified, that  a  passenger  train  then  about  due 
would  come  upon  them.  The  locomotive  and 
car  went  forward  over  a  bridge,  where  the 
general  yardmaster  was  informed  of  the  ac- 
cident, and  an  ambulance  was  summoned  by 
telephone.  The  yardmaster  then  went  back 
where  the  injured  man  was  lying,  and  found 
three  Union  Pacific  switchmen  binding  up 
the  wounded  limbs  and  doing  what  they 
could  to  stop  the  flow  of  blood.  The  ambu- 
lance arrived  about  thirty  minutes  later,  and 
Ezelle  was  taken  to  a  hospital,  where  he  died 
a  few  hours  afterwards. 

In  answer  to  particular  questions  of  fact, 
the  jury  found  that  the  accident  occurred 


at  5:35  P.  H.;  that  immediately  one  of  thA 
railway  employees  telephoned  to  police  head- 
quarters for  help  for  the  injured  man;  that 
the  ambulance  started  at  6:05  p.  M.,  and 
reached  the  nearest  hospital  with  Ezelle  at 
6:20  p.  M.,  where  he  received  proper  med- 
ical and  surgical  treatment. 

Judgment  against  the  railway  company 
was  based  on  the  following  question  and  ans- 
wer: 

Q.  Did  not  defendant's  employees  bind 
up  Ezelle's  wounds,  and  try  to  stop  the  flow 
of  blood,  as  soon  as  they  could  after  the  ac- 
cident happened  f 

A.  No. 

The  lack  of  diligence  in  the  respect  stated 
was  intended,  no  doubt,  to  apply  to  the 
yardmaster,  engineer,  and  flreman  in  charge 


What  duty,  then,  does  the  law  impose  upon 
one  who  is  brought  into  relation  to  another 
through  the  latter's  negligence?  According  to 
the  preponderance  of  authority,  it  requires  that 
he  shair  he  in  the  exercise  of  ordinary  care 
in  the  immediate  action  in  which  he  is  engaged  ; 
and,  if  that  action  is  calculated  to  create  cir- 
cumstances which  Imperil  human  life,  be  must 
be  on  the  lookout  in  places  where  persons  may 
be  reasonably  expected  to  be  present  to  prevent 
his  action  resulting  in  injury.  The  purpose  of 
such  lookout  being  to  discover  situations  re- 
quiring preventive  effort  to  avoid  Injury,  its 
omission  Is  negligence,  which  will  subject  one 
to  liability,  although  the  danger  to  which  the 
injured  party  was  subjected  was  unknown  to 
him,  if  it  might  have  been  known  in  time  to 
avoid  injury,  had  the  proper  lookout  been 
maintained.  And,  of  course,  where  the  danger 
of  the  negligent  party  is  discovered,  ordinary 
care  requires  preventive  effort  to  avoid  the 
infliction  of  injury  according  to  the  demands 
of  the  situation.  In  a  word,  the  )aw  holds  all 
persons  to  the  observance  of  ordinary  care 
always  when  brought  into  relation  to  others, 
and  charges  them  with  the  consequences  of  the 
failure  -of  that  duty,  if  such  negligence,  and 
not  the  preceding  negligence  of  the  injured 
party,  is  the  proximate  cause  of  the  injury. 

The  leading  authority  for  this  doctrine  Is  the 
early  case  of  Davles  v.  Mann,  10  Mees.  ft  W. 
546.  where  it  appeared  that  the  plaintiff,  hav- 
ing fettered  the  fore  feet  of  his  donkey,  turned 
It  into  the  highway.  Thereafter  the  defendant 
coming  down  a  slight  descent  with  a  team  and 
wagon,  at  a  smartish  pace,  ran  against  the 
donkey,  and  knocked  It  down,  and,  the  wheels 
passing  over  It.  it  died  from  Its  Injuries.  Parke. 
B.,  said :  "Although  the  ass  may  have  been 
wrongfully  there,  still  the  defendant  was  l)ound 
to  go  along  the  road  at  such  a  pace  as  would 
be  likely  to  prevent  mischief.  Were  this  not 
w>.  a  man  might  Justify  the  driving  over  goods 
left  on  a  public  highway,  or  even  over  a  man 
lying  asleep  there,  or  the  purposely  running 
against  a  carriage  going  on  the  wrong  side  of 
the  road.'* 

The  doctrine  of  this  case  is  now  generally 
accepted  by  the  courts  of  the  United  States. 
Bee  note,  Doctrine  of  **la$t  clear  chnnce,"  55 
L.  R.  A.  418. 

The  foregoing  rules  respecting  the  care  due 
to  trespassers  and  persons  guilty  of  contrlb- 
ntorv  negligence  are  applicable  to  situations 
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where  the  person  to  be  affected  is  suffering  from 
some  disability,  with  this  addition,  that,  where 
such  person's  disability  is  known,  or  with  or- 
dinary care  might  have  been  discovered,  where 
the  duty  to  discover  exists,  then  ordinary  care 
to  avoid  injury  includes  such  an  increased 
measure  of  care  as  an  ordinarily  prudent  person 
would  exercise,  in  view  of  the  helplessness  of 
the  person  to  be  affected,  and  the  danger  to  be 
avoided.  The  law  will  not  tolerate  the  inflic- 
tion of  unnecessary  Injury  upon  one  who  has 
negligently  brought  himself  within  the  range 
of  the  otherwise  lawful  action  of  another.  And 
where  such  person  is  not  only  less  culpable, 
because  of  Infirmities  which  render  it  more 
difficult  for  him  to  avoid  the  place  of  danger, 
or  because  of  some  disability  which  has  over- 
taken him  after  coming  to  such  place,  but  is 
also  less  able  to  escape  from  the  danger  Into 
which  he  has  come,  there  Is  the  more  reason 
for  requiring  those  coming  Into  relation  to 
him  to  exercise  due  care  to  avoid  doing  him 
harm,  and  to  so  qualify  their  action  as  the  na- 
ture of  the  disability  may  demand,  If  the  same 
has  come  to  their  knowledge. 

d.  Another^ ts  negligence  not  excuse  for  wilful  or 
wanton  injury. 

While  some  authorities  deny  the  existence 
of  the  duty  of  observing  ordinary  care  to  avoid 
Injury  either  to  a  trespasser  or  to  one  guilty 
of  contributory  negligence,  even  as  to  affirm- 
ative acts  calculated  to  Imperil  human  life,  all 
courts  agree  that  such  circumstances  are  never 
an  excuse  for  an  injury  wilfully  or  wantonly 
Inflicted. 

The  elements  necessary  to  characterize  an 
injury  as  wilfully  Inflicted  In  such  cases  are: 
(li  Knowledge  of  a  situation  requiring  the 
exercise  of  ordinary  care  and  diligence  to 
avert  injury  to  another:  (2)  ability  to  avoid 
the  resulting  harm  by  ordinary  care  and  dili- 
gence in  the  use  of  the  means  at  hand ;  (3) 
the  omission  to  use  such  care  and  diligence  to 
avert  the  threatened  danger,  when  to  the  or- 
dinary mind  It  must  be-  apparent  that  the 
result  Is  likely  to  prove  disastrous  to  another. 
Such  omission,  of  course,  may  arise  from  a 
deliberate  purpose  to  inflict  Injury,  but  it  Is 
more  commonly  due  to  that  reckless  disregard 
for  the  safety  of  others  to  which  the  law  im- 
putes an  intention  to  do  harm.  Western  Mary* 
land  R.  Co.  v.  Kehoe,  83  Md.  434,  452,  35  Atl. 
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of  the  car  and  engine.  These  facts  bring 
us  to  a  consideration  of  the  legal  duty  of 
these  employees  toward  the  injured  man 
after  his  condition  became  known.  Counsel 
for  defendant  in  error  quote  the  language 
found  in  Beach  on  Contributory  Negligence, 
3d  ed.  §  215,  as  follows:  'IJnder  certain  cir- 
cumstances, the  railroad  may  owe  a  duty  to 
a  trespasser  atier  the  injury.  When  a  tres- 
passer has  been  run  down,  it  is  the  plain 
duty  of  the  railway  company  to  render  what- 
ever service  is  possible  to  mitigate  the  se- 
verity of  the  injury.  The  train  that  has  oc- 
casioned the  harm  must  be  stopped,  and  the 
injured  person  looked  after,  and,  when  it 
seems  necessary,  removed  to  a  place  of  safe- 
ty, and  carefully  nursed,  until  other  relief 
can   be   brought   to   the    disabled    person." 


The  principal  authority  cited  in  support 
of  this  doctrine  is  Northern  0.  R.  Co.  v. 
State,  29  Md.  420,  96  Am.  Dec.  545.  The 
court  in  that  case  first  held  that  there  was 
evidence  enough  to  justify  the  jury  in  find- 
ing that  the  operatives  of  the  train  were 
negligent  in  running  it  too  fast  over  a  road 
crossing  without  sounding  the  whistle,  and 
that  the  number  of  brakemen  was  insuffi- 
cient to  check  its  speed.  Such  negligence 
was  held  sufficient  to  uphold  the  verdict,  and 
would  seem  to  be  all  that  was  necessary  to 
be  said.  The  court,  however,  proceeded  to 
state  that,  from  whatever  cause  the  collision 
occurred,  it  was  the  duty  of  the  servants  of 
the  company,  when  the  man  was  found  on 
the  pilot  of  the  engine  in  a  helpless  and  in- 
sensible   condition,    to    remove    him,    and 


90 ;  West  Virginia  C.  &  P.  B.  Co.  v.  State,  96 
Md.  652,  667,  61  L.  R.  A.  674,  54  Atl.  669; 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Lankford,  88  Tex.  499, 
31  S.  W.  355. 

The  distinction  between  mere  negligence  to- 
ward a  person  in  peril,  after  his  Bltuatlon 
has  been  discovered,  and  the  wilfal  or  wanton 
infliction  of  an  injury,  is  frequently  overlooked, 
and  is  the  occasion  for  some  conflict  among  the 
authorities.  It  is  perhaps  true,  also,  that  some 
of  the  cases  call  for  some  discrimination  in  de- 
termining whether  an  act  is  merely  negligent 
or  wilful.  And  the  question  is  troublesome 
mostly  to  those  courts  which  refuse  to  apply 
the  doctrine  of  proximate  cause  to  plaintiflF's 
negligence..  But  that  such  distinction  exists 
is  evident.  For  instance,  a  railroad  company 
has  been  held,  liable  for  an  injury  inflicted 
through  the  negligent  refusal  of  an  engineer 
to  obey  a  signal  to  stop  his  train  upon  the 
discovery  by  the  brakeman  of  a  sleeping  boy 
under  a  car.  If,  however,  the  brakeman  who 
made  the  discovery  in  such  case  had  omitted 
his  efforts  to  have  the  train  stopped  after  see- 
ing the  boy's  peril,  the  Injury  would  have  been 
wilful.  Garza  v.  Texas  Mexican  R.  Co.  (Tex. 
Civ.  App.)  41  S.  W.  172.  It  is  likewise  apparent 
that  the  duty  to  a  person  in  peril,  after  the  dis- 
covery of  his  situation,  may  be  performed  in 
such  a  manner  as  to  render  the  guilty  party  li- 
able as  for  negligence,  when  his  conduct  could 
not  be  denominated  as  wanton  or  wilful.  Thus, 
in  Donahoe  v.  Wabash,  St.  L.  &  P.  R.  Co.  83  Mo. 
543,  where  a  locomotive  engineer,  seeing  chil- 
dren near  the  track,  and  women  running  toward 
his  train,  and  eifCltedly  waving  their  hands,  a 
quarter  of  a  mile  distant,  put  his  hand  on  the 
throttle,  ''thinking  something  might  turn  up," 
but  made  no  effort  to  check  the  speed  of  the 
train,  until  he  discovered  a  child  two  and  one- 
half  years  old  on  the  track  about  250  feet  In 
front  of  him,  the  railroad  company  was  held 
liable  for  negligence  and  carelessness  in  dis- 
regarding warnings  with  reference  to  a  condi- 
tion of  danger,  which  clearly  gave  notice,  and 
demanded  that  the  train  should  be  checked  or 
stopped.  And  there  are  numerous  authorities 
which  hold  that  one  may  be  liable  for  a  mere' 
inadvertence  in  his  conduct  toward  a  trespasser 
or  person  guilty  of  contributory  negligence  after 
the  danger  of  such  person  has  been  discovered. 
See,  among  other  authorities  cited  in  this  note, 
Louisville  &  N.  R.  Co.  v.  Vanarsdell,  25  Ey. 
L.  Rep.  1432,  77  S.  W.  1303 ;  Clark  v.  Wilming- 
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ton  &  W.  R.  Co.  109  N.  C.  430,  14  L.  R.  A.  749. 
14  S.  E.  4:< :  Isabel  v.  Hannibal  &  St.  J.  R.  Co. 
60  Mo.  475;  Heddles  v.  Chicago  &  N.  W.  R. 
Co.  77  Wis.  228,  20  Am.  St.  Rep.  106,  46  N.  W. 
115 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wilkerson, 
46  Ark.  513;  Meeks  v.  Southern  P.  R.  Co.  56 
Cal.  513,  38  Am.  Rep.  67. 

e.  Summary. 

The  sum  of  the  foregoing  principles,  and  of 
the  preponderance  of  authority  under  the  de- 
cisions collected  in  this  note,  may  be  concisely 
stated  as  follows : 

That  the  duty  of  exercising  ordinary  care 
to  prevent  injury  resulting  from  one's  lawful 
action  arises  immediately  when  one  comes  into 
relation  to  others.  That  this  relation  may  be 
actual,  as  where  persons  are  known  to  be  pres- 
ent within  the  range  of  one's  action,  or  it  may 
be  prospective,  as  where  the  action  occurs  in 
a  place  where  others  may  reasonably  be  ex- 
pected to  be  present.  That,  when  the  relation 
is  prospective  in  its  nature,  ordinary  care  re- 
quires a  due  degree  of  caution  in  one's  action, 
in  proportion  to  the  probability  of  others  being 
affected,  and  in  mere  anticipation  of  their 
presence.  It  requires,  further,  that  the  person 
acting  be  on  the  lookout  to  discover  the  pres- 
ence of  others  within  the  range  of  his  action. 
And  for  an  injury  resulting  from  the  failure 
of  this  duty,  or  from  want  of  due  care  in  the 
performance  of  the  action  causing  injury,  one 
may  be  liable  in  damages,  although  he  was 
without  knowledge  of  the  injured  person's  pres- 
ence, and  although  the  Injured  party  was 
guilty  of  negligence  not  the  proximate  cause 
of  his  Injury.  That  this  prospective  relation 
cannot  exist  as  to  trespassers,  because  persons 
cannot  reasonably  be  expected  to  be  present 
in  places  where  they  have  no  right  to  be;  and, 
therefore,  no  duty  arises  as  to  trespassers  until 
one  is  brought  into  actual  relation  to  them 
through  knowledge  of  their  presence.  That, 
finally,  when  one  is  brought  into  actual  relation 
to  another,  he  is  bound  to  use  ordinary  care 
to  avoid  Injury  to  him,  whether  the  latter  Is  a 
trespasser  or  not,  and  although  his  negligence 
has  contributed  to  the  creation  of  a  situation 
requiring  preventive  effort  on  the  part  of  others 
to  avoid  injury;  and  neither  of  these  circum- 
stances can  in  any  event  justify  a  wilful  or 
wanton  injury.  That  In  all  these  varied  rela- 
tions,  except  that  imposing  the  duty  of  dis- 
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do  it  with  proper  regard  to  his  safety  and 
the  laws  of  humanity.  In  that  case  the 
injured  person  was  taken  in  charge  by  thp 
servants  of  the  railway  company,  and,  be- 
ing apparently  dead,  without  notice  to  hin 
family,  or  sending  for  a  physician  to  ascer- 
tain his  condition,  he  was  moved  to  defend- 
ant's warehouse,  laid  on  a  plank,  and  locked 
up  for  the  night.  The  next  morning,  when 
the  warehouse  was  opened,  it  was  found 
that  during  the  night  the  man  had  revived 
from  his  stunned  condition,  and  moved  some 
paces  from  the  spot  where  he  had  been  laid, 
and  was  found  in  a  stooping  posture,  dead, 
but  still  warm,  having  died  from  hemor- 
rhage of  the  arteries  of  one  leg  which  was 
crushed  at  and  above  the  knee.  It  had  been 
proposed  to  place  him  in  the  defendant's 


station  house,  which  was  a  comfortable 
building,  but  the  telegraph  operator  object- 
ed, and  directed  him  to  be  taken  into  the 
warehouse,  a  place  used  for  the  deposit  of 
old  barrels  and  other  rubbish.  The  Mary- 
land case  does  not  support  what  is  so  broad- 
ly stated  in  Beach  on  Contributory  Negli- 
gence. It  is  cited  by  Judge  Cooley,  in  his 
work  on  Torts,  in  a  note  to  a  chapter  de- 
voted to  the  negligence  of  bailees  (chap.  20), 
indicating  that  the  learned  author  under- 
stood the  reasoning  of  the  decision  to  apply 
where  the  duty  began  after  the  railway  em- 
ployees had  taJcen  charge  of  the  injured  per- 
son. After  the  t^figjtag^er  on  the  track  of  a 
railway  company  has  been  injured  in  col- 
lision with  a  train,  and  the  servants  of  the 
company  have  assumed  to  take  charge  of 


covery,  the  disability  of  the  party  to  be  affected 
by  one's  action  imposes  the  daty  of  exercising 
greater  care  to  avoid  Injury,  according  to  the 
demands  of  the  situation,  than  is  required  to- 
ward persons  generally.  But,  since  a  person 
under  disability  is  an  exception  to  the  condition 
of  persons  generally,  the  duty  of  observing 
special  care  as  to  such  person  does  not  arise 
until  his  disability  is  known,  or  until  circum- 
stances are  presented  which  are  sufladent  to 
charge  one  with  knowledge  thereof;  and  until 
such  disability  is  known,  or  may  be  known  by 
the  exercise  of  ordinary  care,  where  the  duty 
to  discover  exists,  one  has  the  right  to  pre- 
sume that  a  person  with  whom  he  is  brought 
Into  relation  is  in  the  possession  of  all  his 
faculties,  and  has  the  ability  of  people  gen- 
erally to  care  for  himself.  That,  while  the 
duty  to  discover  another's  disability  is  imposed 
at  places  where  persons  are  likely  to  be  present, 
the  measure  of  care  required  under  such  circum- 
stances is  no  greater  than  that  imposed  as  to 
persons  generally,  until  the  disability  is  known. 
That  this  duty  of  exercising  special  care  in 
respect  to  helpless  persons  is  applicable  to  sit- 
uations where  one's  action  has  resulted  in  in- 
Jury  to  another,  either  with  or  without  his 
fault,  and  requires  the  removal  of  the  injured 
party  to  a  place  of  safety,  where  his  injury 
may  receive  proper  attention,  to  prevent  ag- 
gravation of  the  injury. 

IV.  Duty  to  avoid  injury. 
a.  To  the  sick  and  infirm. 

The  obligation  to  exercise  greater  care  to 
avoid  injury  to  the  sick  and  the  infirm,  than 
is  required  toward  the  strong,  is  not  based  upon 
sentiment,  other  than  the  value  which  the  law 
commonly  sets  upon  human  life.  It  is  simply 
the  recognition  of  a  measure  of  helplessness  in 
such  persons,  which  must  be  met  with  a  care 
commensurate  with  the  necessities  of  their  sit- 
uation. Bray  v.  Latham,  81  Ga.  640,  8  S.  B. 
64 ;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Cooper, 
120  Ind.  460,  473,  6  L.  R.  A.  241,  16  Am.  St. 
Rep.  334,  22  N.  E.  340. 

But  the  greater  care  demanded  in  such  cases 
Is  not  different  In  degree  from  that  required  to- 
ward those  having  no  bodily  infirmity.  In 
either  case  only  ordinary  care  is  required,  as 
measured  by  the  demands  of  the  particular  sit- 
uation. Culbertson  v.  Holliday,  50  Neb.  229, 
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69  N.  W.  853;  Cleveland,  C.  &  C.  R.  Co.  v. 
Terry,  8  Ohio  St.  570,  581;  Sleeper  v.  San- 
down,  52  N.  H.  244;  Stanley  v.  Cedar  Rapids 
&  M.  C.  R.  Co.  119  Iowa,  526,  532,  93  N.  W.  489. 

"A  sick  or  aged  person,  a  delicate  woman, 
a  lame  man,  or  a  child,  is  entitled  to  more 
attention  and  care  from  a  railroad  company 
than  one  in  good  health  and  under  no  disability. 
They  are  entitled  to  more  time  In  which  to  get 
on  or  off  the  cars ;  they  are  entitled  to  more 
consideration  when  crossing  a  street,  to  the 
end  that  the  cars  shall  not  run  over  them." 
Sheridan  v.  Brooklyn  City  &  N.  R.  Co.  36  N. 
Y.  39,  93  Am.  Dec.  490. 

The  old,  the  lame,  and  the  Infirm  are  en- 
titled to  the  use  of  the  streets ;  and  more  care 
must  be  exercised  toward  them  by  engineers  in 
charge  of  railroad  trains  than  toward  those  who 
have  better  powers  of  motion.  If  an  aged  or 
infirm  person  is  seen  upon  the  track,  and  it  ap- 
pears that  he  will  not  escape  in  time  to  avoid 
injury,  it  is  the  duty  of  the  engineer  to  stop 
the  train,  If  he  can,  so  that  the  disabled  person 
can  make  his  escape.  O'Mare  v.  Hudson  River 
R.  Co.  38  N.  Y.  445,  98  Am.  Dec.  61 ;  Missouri 
P.  R.  Co.  V.  Weisen.  65  Tex.  443. 

It  Is  the  duty  of  a  street  railway  company  to 
run  Itii  cars  with  due  regard  to  the  rights  of  the 
Infirm,  of  aged  persons,  and  of  children  of 
tender  yearn.  All  of  these  classes  of  persons 
have  the  right  to  use  the  public  streets,  and 
the  railroad  company  is  liable  for  the  damages 
they  sustain.  If  It  does  not  use  due  care,  In 
proportion  to  the  danger,  to  prevent  injury  to 
the  various  classes.  Indianapolis  Street  R.  Co. 
v.  Schomberg  (Ind.  App.)  71  tJ.  B.  237. 

A  railroad  company  operating  its  trains  along 
a  public  thoroughfare,  and  knowing  that  old 
and  infirm  persons,  children,  and  drunken  per- 
sons are  liable  at  all  times  to  be  abroad  on  the 
street,  must  use  every  precaution  to  avoid  In- 
flicting injury.  Illinois  C.  R.  Co.  v.  Hutchinson, 
47  III.  408. 

Where  a  person  upon  a  railroad  track  la 
taken  with  a  sudden  and  violent  sickness  and 
prostration,  It  Is  the  duty  of  those  in  charge  of 
a  railroad  train  to.  exercise  ordinary  care,  not 
only  to  protect  such  person  when  discovered  in 
a  helpless  condition  upon  the  track,  but  also  to 
ascertain  whether  he  Is  upon  the  track  In  such 
condition.  Yoakum  v.  Mettasch  (Tex.  Clv. 
App.)  26  S.  W.  129. 

A  railroad  company  owes  to  a  man  lying  In- 
sensible upon  a  railroad  track  the  duty  to  avoid 
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him,  the  duty  arises  to  exercise  such  care  in 
his  treatment  as  the  circumstances  will  al- 
low. We  are  unable,  however,  to  approve 
the  doctrine  that  when  the  acts  of  a  tres- 
passer himself  result  in  his  injury,  where 
his  own  negligent  conduct  is  alone  the  cause, 
those  in  charge  of  the  instrument  which  in- 
flicted the  hurt,  being  innocent  of  wrong- 
doing, are  nevertheless  blamable  in  law  if 
they  neglect  to  administer  to  the  sufferings 
of  him  whose  woimds  we  might  say  were 
self-imposed. 

With  the  humane  side  of  the  question 
courts  are  not  concerned.  It  is  the  omission 
or  negligent  discharge  of  legal  duties  only 
which  come  within  the  sphere  of  judicial 
cognizance.  For  withholding  relief  from  the 
suffering,  for  failure  to  respond  to  the  calls 


of  worthy  charity,  or  for  faltering  in  the 
bestowment  of  brotherly  love  on  the  unfor- 
tunate, penalties  are  found  not  in  the  laws 
of  men,  but  in  that  higher  law,  the  violation 
of  which  is  condemned  by  the  voice  of  con- 
science, whose  sentence  of  punishment  for 
the  recreant  act  is  swift  and  sure.  In  the 
law  of  contracts  it  is  now  well  understood 
that  a  promise  founded  on  a  moral  obliga- 
tion will  not  be  enforced  in  the  courts. 
Bishop  states  that  some  of  the  older  author- 
ities recognize  a  moral  obligation  as  valid, 
and  says:  "Such  a  doctrine,  carried  to  its 
legitimate  results,  would  release  the  tribu- 
nals from  the  duty  to  administer  the  law  of 
the  land,  and  put  in  the  place  of  law  the 
varying  ideas  of  morals  which  the  changing 
incumbents  of  the  bench  might  from  time  to 


Injuring  him,  if,  by  the  exercise  of  due  care. 
hlB  situation  can  be  discovered  in  time  to  stop 
the  train;  and  the  failure  to  make  such  dis- 
covery, and  to  stop  the  train,  because  of  the 
unlawful  speed  at  which  the  train  Is  traveling?. 
is  negligence.  Hankerson  v.  Southwestern  R. 
Co.  69  Ga.  693,  61  6a.  114,  72  Ga.  182. 

A  railroad  company  may  be  liable  for  running 
over  an  Idiot  at  a  crossing,  if  its  employees  in 
charge  of  the  train  saw  him  upon  the  track, 
or  by  the  exercise  of  ordinary  care  could  have 
seen  him,  In  time  to  stop  the  train,  and  had 
actual  knowledge,  or  reasonable  ground  for  the 
belief,  that,  on  account  of  some  mental  or 
physical  Infirmity,  the  idiot  could  not  step  off 
the  track  in  time  to  avoid  injury.  Daily  v. 
Richmond  &  D.  R.  Co.  106  N.  C.  301,  11  S.  E. 
320. 

But  where  an  engineer  at  once  gives  the 
alarm  signals  upon  discovering  a  man  lying 
upon  the  track,  reverses  the  engine,  and  does 
all  In  his  power  to  avoid  running  over  him,  no 
liability,  as  for  gross  negligence,  arises,  al- 
though the  man's  presence  on  the  track  is  due 
to  his  having  fallen  there  in  an  unconscious  con- 
dition from  the  effects  of  a  fever.  Missouri 
P.  R.  Co.  V.  Brown  (Tex.)  18  S.  W.  670. 

It  is  well  known  that  women  when  pregnant 
are  more  likely  to  be  nervously  affected,  and 
that  any  fright  or  injury  sustained  under  such 
circumstances  is  liable  to  be  attended  with 
serious  consequences.  Therefore,  where  a  land- 
lord entered  upon  the  premises  of  his  tenant, 
and,  In  the  presence  of  the  latter*s  wife,  whom 
he  knew  to  be  far  advanced  in  pregnancy,  made 
an  assault  upon  some  negroes,  and  his  con- 
duct so  frightened  the  lessee's  wife  that  a  mis- 
carriage and  consequent  ill  health  resulted,  he 
was  held  liable  for  these  consequences.  Hlli 
V.  Kimball,  76  Tex.  210,  7  L.  R.  A.  619,  13  S 
W.  59. 

In  the  foregoing  cases  the  negligence  for 
which  a  liability  was  Imposed  Is  based  upon  thr* 
failure  to  exercise  the  greater  care  which  the 
known  physical  infirmity  of  the  person  injured 
manifestly  demanded.  But  the  physically  In- 
firm are,  likewise,  entitled  to  exemption  from 
the  consequences  of  another's  omission  to  ex- 
ercise the  care  due  to  persons  generally,  even 
though  their  disabilities  are  not  known  to  the 
negligent  party.  One  cannot  escape  from  Ha 
bllity  for  the  consequences  of  his  negligent  act 
because  the  person  Injnred  was  already  crip 
pled  or  suffering  from  some  disease  which 
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tended  to  aggravate  or  enlarge  the  results  of 
his  negligence.  If  he  has  been  guilty  of  an  act 
which  is  negligent  in  its  nature  as  to  persons 
generally,  he  Is  liable  for  the  consequences  of 
his  negligence  to  a  person  under  disability, 
although  the  same  consequences  might  not  have 
attended  the  action  If  the  person  affected  had 
been  sound  In  body. 

"The  duty  of  care,  and  of  abstaining  from 
injuring  another.  Is  due  to  the  weak,  the  sick, 
the  infirm,  equally  with  the  healthy  and  strong, 
and  when  that  duty  is  violated  the  measure  of 
damage  Is  the  injury  inflicted,  even  though  that 
Injury  might  have  been  aggravated,  or  might 
not  have  happened  at  all  but  for  the  peculiar 
physical  condition  of  the  person  Injured."  In 
this  case  it  was  held  that  a  child's  Inheritance 
of  an  hysterical  diathesis  In  no  manner  affected 
her  right  to  protection  from  Injury  through 
defendant's  negligence.  Laplelne  v.  Morgan's 
L.  &  T.  R.  &  S.  S.  Co.  40  La.  Ann.  661,  1  L. 
R.  A.  378,  4  So.  875 ;  TIce  v.  Munn,  94  N.  Y. 
621. 

Where  a  person  partially  recovered  from  a 
fractured  limb,  which  is  still  weak  and  more 
susceptible  to  fracture  than  it  would  have  been 
If  the  injury  had  not  occurred,  receives  an  in- 
Jury  resulting  in  a  second  fracture,  the  party 
causing  the  Injury  cannot  escape  liability  for 
the  consequences  of  his  fault  because  such  In- 
Jury  may  have  been  aggravated,  or  more  easily 
caused,  by  reason  of  the  first  fracture.  Driess 
V.  Frederich,  73  Tex.  460,  11  S.  W.  493. 

The  duty  of  municipal  corporations  to  keep 
their  streets  In  reasonable  repair  extends  to  the 
sick  and  infirm,  as  well  as  to  the  healthy  and 
strong.  All  have  a  right  to  use  the  streets,  and 
to  rely  upon  the  performance  of  this  duty.  A 
person  Is  not  to  be  precluded,  therefore,  from 
recovering  for  Injuries  resulting  from  a  breach 
of  this  duty,  because  at  the  time  he  was  suffer- 
ing from  some  disability  which  rendered  him 
more  susceptible  to  injury  than  one  who  Is  with- 
out physical  infirmity,  if  he  was  in  the  exercise 
of  ordinary  care,  as  measured  by  the  conduct 
of  persons  of  ordinary  prudence,  when  under 
like  disability,  and  under  similar  circumstances. 

The  sidewalks  of  the  city  are  for  the  use  of 
those  with  organic  predisposition  to  disease,  as 
well  as  for  the  healthy  and  robust,  and  the 
former  are  entitled  to  have  them  made  reason- 
ably safe  for  such  use.  Any  injuries  which  they 
may  sustain  by  reason  of  defects  In  such  side- 
walks, which  result  In  aggravating  an  already 
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time  entertain/'  Bishop,  Contr.  §  44. 
Ezelle's  injuries  were  inflicted,  as  the  court 
below  held,  without  the  fault  of  the  yard- 
master,  engineer,  or  fireman  in  charge  of  the 
car  and  locomotive.  The  railway  company 
was  no  more  responsible  than  it  would  have 
been  had  the  deceased  been  run  down  by  the 
cars  of  another  railroad  company  on  a  track 
parallel  with  that  of  plaintiff  in  error.  If 
no  duty  was  imposed  on  the  servants  of  de- 
fendant below  to  take  charge  of  and  care  for 
the  wounded  man  in  such  a  case,  how  could 
a  duty  arise  under  the  circumstances  of  the 
case  at  bar?  In  Barrows  on  Negligence,  p. 
4,  it  is  said:  ''The  duty  must  be  owing 
from  the  defendant  to  the  plaintiff;  other- 
wise there  can  be  no  negligence,  so  far  as 
the  plaintiff  is  concerned.  .  .  .  And  the 
duty  must  be  owing  to  plaintiff  in  an  indi- 
vidual capacity,  and  not  merely  as  one  of 
the  general  public.  This  excludes  from  ac- 
tionable negligence  all  failures  to  observe 
the  obligations  imposed  by  charity,  grati- 


tude, generosity,  and  the  kindred  virtues. 
The  moral  law  would  obligate  an  attempt  to 
rescue  a  person  in  a  perilous  position, — as  a 
drowning  child, — but  the  law  of  the  land 
does  not  require  it,  no  matter  how  little 
personal  risk  it  might  involve,  provided  that 
the  person  who  declines  to  act  is  not  re- 
sponsible for  the  peril."  See  Kenney  v, 
Hannibal  d  St.  J.  R.  Co.  70  Mo.  252-257. 
In  Liie  several  cases  cited  in  the  brief  of 
counsel  for  defendant  in  error  to  sustain  the 
judgment  of  the  trial  court  it  will  be  found 
that  the  negligence  on  which  recoveries  were 
baseu  occurred  after  the  time  when  the  per- 
son injured  was  in  the  custody  and  care  of 
those  who  were  at  fault  in  failing  to  give 
him  proper  treatment. 

The  judgment  of  the  court  beloio  xoill  be 
reversed,  with  directions  to  enter  judgment 
on  the  findings  of  the  jury  in  favor  of  the 
railway  company. 

All  the  Justices  concur. 


diseased  condition,  are  results  for  which  the 
city  must  respond,  If  due  to  Its  negligence. 
Denver  v.  Hyatt,  28  Colo.  139,  63  Pac.  403; 
McNamara  v.  Cllntonvllle,  62  Wis.  207,  51  Am. 
Rep.  722,  22  N.  W.  472;  Smalley  v.  Appleton, 
75  Wis.  18,  43  N.  W.  826;  Uall  v.  Cadillac, 
114  Mich.  99,  72  N.  W.  33. 

A  municipal  corporation  cannot  escape  lia- 
bility for  an  Injury  caused  by  a  defective  side- 
walk, resulting  In  necrosis  of  the  humerus,  al- 
though the  Injury  would  not  have  been  attended 
with  such  result  but  for  a  previous  organic 
tendency  to  scrofula  In  the  party  Injured.  A 
city  is  "chargeable  with  knowledge  that  people 
of  dlfTerent  bodily  conditions,  travel  Its  streets, 
and  that  among  these  are  the  weak,  the  de- 
crepit, and  those  with  organic  predisposition  to 
disease.  It  Is  reasonable  to  expect  that  in  cer- 
tain cases,  if  an  Injury  happen  to  one  of  the 
latter  class,  his  full  recovery  therefrom  may  be 
retarded  or  prevented  by  such  predisposition 
or  tendency  to  disease.  In  the  present  case  the 
defendant  Is  chargeable  with  knowledge  that 
persons  with  a'  constitutional  tendency  to 
scrofula  (a  very  large  class  In  any  community) 
constantly  travel  Its  streets  and  sidewalks,  and 
that  such  tendency  to  that  disease  might  great- 
ly aggravate  a  bodily  Injury.  Hence,  It  had 
reasonable  grounds  to  expect  that.  If  one  of  that 
class  were  Injured  by  reason  of  the  admitted 
defect  in  the  sidewalk,  the  disease  might  de- 
velop, and  greatly  retard,  and  perhaps  prevent, 
a  cure,  as  In  this  case."  Stewart  v.  Rlpon,  38 
Wis.  584,  591. 

One  who  Is  crippled,  and  necessarily  uses 
crutches,  has  the  same  right  to  use  the  side- 
walks of  a  town  as  anyone  who  Is  not  in  his 
condition.  And  If  the  sidewalk  Is  unsafe  for 
persons  having  the  use  of  their  limbs,  the  fact 
that  one  Is  a  cripple  will  not  defeat  his  right  of 
recovery  for  Injuries  sustained  from  a  defect 
in  the  walk.  If  he  used  care  proportionate  to 
his  condition.  But  "It  Is  not  the  duty  of  the 
city,  In  the  construction  and  repair  of  Its  side- 
walks, to  provide  against  Injury  to  a  person  in 
a  crippled  condition  any  further  than  for  per- 
Bons  having  the  ordinary  use  of  their  physical 
powers;  all  It  Is  required  to  do  Is  to  use  ordl- 
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nary  care  to  keep  the  walks  in  a  reasonably  safe 
condition  for  persons  using  ordinary  care,  and 
with  the  ordinary  capacity  to  care  for  them- 
selves."   Mt.  Vernon  v.  Brooks,  39  111.  App.  426. 

This  duty  of  a  municipality  to  keep  Its 
highways  in  repair  for  the  sick  extends  to  wo- 
men In  the  state  of  pregnancy.  The  suscepti- 
bility of  a  pregnant  woman  to  Injury  does  not 
relieve  a  municipality  from  liability  for  the 
consequences* of  an  omission  of  such  duty.  It 
is  under  obligation  to  keep  Its  streets  In  such 
repair  that  they  will  be  reasonably  safe  for  n 
woman  In  her  condition  to  travel  over.  Lewis 
V.  Independence,  54  Mo.  App.  183. 

Likewise,  as  to  other  negligent  acts,  pregnant 
women  are  held  to  be  entitled  to  damages  for 
injuries  suffered  in  consequence  thereof,  al- 
though such  consequences  would  not  have  at- 
tended the  negligent  act  but  for  the  existence  of 
pregnancy.  Thus,  where  a  railroad  company's 
cars  leave  its  track,  and  are  sent  crashing  into 
the  house  of  a  pregnant  woman,  and  the  fright 
thereby  induced  causes  a  miscarriage,  the  rail- 
road company  Is  liable.  Chicago  &  N.  W.  R. 
Co.  V.  Hunerberg,  16  III.  App.  387. 

A  trespasser  who  uses  violent  and  abusive 
language  to  a  woman,  which  so  visibly  affects 
her  that  he  must  know  that  injury  will  result, 
cannot  be  excused  from  the  consequences  of  his 
misconduct,  upon  the  ground  that  the  same 
results  would  not  follow  but  for  her  pregnancy* 
which  fact  is  unknown  to  him.  Brownback  v. 
Fralley,  78  111.  App.  262. 

Likewise,  a  landlord  who,  with  knowledge 
that  the  wife  of  a  tenant  holding  over  Is  con- 
fined to  her  bed  with  heart  disease,  commences 
to  tear  down  the  house  on  the  next  day  after 
the  expiration  of  the  lease,  thereby  aggravating 
her  illness.  Is  liable  for  her  miscarriage  and 
death.  If  they  are  the  proximate  result  of  his 
trespass.  Preiser  v.  Wlelandt,  48  App.  Dlv. 
569,  62  N.  Y.  Supp.  890. 

And  where  an  intoxicated  person  causes  a 
pregnant  woman  to  flee  In  fright,  and  she  falls 
while  attempting  to  climb  a  fence,  which  re- 
sults In  a  miscarriage,  he  is  liable  for  the  con- 
sequences.    Barbee  v.  Reese,  60  Miss.  906. 

But  where  the  Injury  resulted  from  the  use 
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of  threats  and  abusive  language  to  a  pregnant 
woman's  husband,  and  the  defendant  had 
neither  knowledge  of  her  presence  nor  of  her 
condition,  it  was  held  that  defendant  was  not 
liable  for  a  miscarriage  induced  by  his  con- 
duct. Phillips  V.  Dickerson,  85  111.  11,  28  Am. 
Uep.  607. 

And  in  Renner  v.  Canfleld,  36  Minn.  90,  1 
Am.  St.  Rep.  654.  30  N.  W.  435,  recovery  was 
denied  for  the  miscarriage  of  a  pregnant  wo- 
man, produced  by  fright  from  the  unlawful 
shooting  of  a  dog,  where  the  presence  of  the 
woman  was  unknown  to  the  person  doing  the 
shooting.        • 

According  to  some  authorities,  misconduct 
Inducing  fright,  and  which  results  in  a  mis- 
carriage, does  not  subject  the  guilty  party 
to  liability.  Mitchell  v.  Rochester  R.  Co.  151 
N.  Y.  107,  34  L.  R.  A.  781,  56  Am.  St.  Rep. 
604.  45  N.  E.  354;  Nelson  v.  Crawford,  122 
Mich.  460,  80  Am.  St.  Rep.  577,  81  N.  W.  335. 
And  see  further,  upon  recovery  for  such  Injury, 
notes.  Recovery  of  damages  for  miscarriage^  32 
L.  R.  A.  142 ;  and  Extent  of  trespasser's  lia- 
bility for  consequential  injuries  resulting  from 
the  trespass,  53  L.  R.  A.  626,  633. 

b.  To  persons  of  defective  sight  or  hearing. 

The  blind  and  the  deaf  are  entitled  to  the 
same  protection  against  injury  that  the  law 
accords  to  those  in  the  full  possession  of  their 
faculties,  and  may  recover  damages  for  the 
negligent  omission  of  the  ordinary  duties  owing 
the  latter,  although  their  performance  might 
not  have  saved  them  from  the  injury  sustained. 
And,  if  their  disabilities  are  known  to  those 
coming  into  relation  to  them,  the  duty  of 
greater  care  to  avoid  doing  them  harm  Imme 
dlately  arises :  and  the  failure  to  exercise  such 
Increased  care  Is  culpable  negligence  within  the 
rule  of  proximate  cause,  stated  above.  If  a 
deaf  man  on  a  railroad  track  fails  to  heed 
the  nsual  signals,  and  those  in  charge  of  an 
approaching  train  know  of  his  disability,  or  if 
his  appearance  indicates  that  he  is  insensible 
to  his  danger,  after  warnings  which  a  person  in 
possession  of  all  his  faculties  would  be  likely 
tor  heed,  they  must  stop  the  train,  if  necessary, 
to  avoid  injuring  him. 

While  a  village  owes  a  blind  man  no  greater 
duty  with  respect  to  keeping  its  sidewalks  in 
a  safe  condition  for  public  travel  than  it  owes 
to  others  in  the  full  possession  of  their  fac- 
ulties, yet  such  person,  In  going  upon  the  public 
streets  and  walks,  is  not  to  be  deprived  of  the 
protection  afforded  to  other  citizens.  Carter 
V.  Nunda,  55  App.  Div.  501,  66  N.  Y.  Supp. 
1059. 

"The  streets  and  sidewalks  are  for  the  bene- 
fit of  all  conditions  of  people,  and  all  have  the 
right,  In  nsfni;  them,  to  assume  that  they  are 
in  good  condition,  and  to  regulate  their  con- 
duct upon  that  assumption.  A  person  may 
walk  or  drive  In  the  darkness  of  the  night, 
relying  upon  the  belief  that  the  corporation  has 
performed  its  duty,  and  that  the  street  or  the 
walk  is  in  a  safe  condition.  He  walks  by  a 
faith  justified  by  law,  and  if  his  faith  is  un- 
founded, and  he  suffers  an  injury,  the  party  in 
fault  must  respond  in  damages.  So.  one  whpse 
sight  Is  dimmed  by  age,  or  a  near-sighted  person 
whose  range  of  vision  was  always  Imperfect,  or 
one  whose  sight  has  been  Injured  by  disease,  Is 
each  entitled  to  the  same  rights,  and  may  act 
upon  the  same  assumption.  Each  is.  however, 
bound  to  know  that  prudence  and  care  are  in 
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turn  required  of  him,  and  that,  if  he  fails  in  this 
respect,  any  injury  he  may  suffer  is  without 
redress."  Davenport  v.  Ruckman,  37  N.  Y. 
568 ;  Yeager  v.  Spirit  Lake,  115  Iowa,  593,  88 
N.  W.  1095. 

Although  an  Injury  to  a  blind  man,  caused 
by  a  defective  railing  to  a  bridge,  would  not 
have  happened  if  he  had  been  possessed  of  his 
sight,  the  town  is  nevertheless  liable,  in  the  ah- 
sence  of  any  contributory  negligence  by  such 
person  ;  and  the  question  whether  he  was  negli- 
gent is  for  the  jury  to  determine  from  all  tho 
circumstances  of  the  case.  Sleeper  v.  Sandown, 
52  N.  H.  244. 

A  contrary  view  is  taken  in  Garbanati  v. 
Durango,  30  Colo.  358,  70  Pac.  686,  where  an 
aged  man  with  defective  eyesight,  though  using 
the  greatest  precaution  to  avoid  Injury,  wa»« 
denied  recovery  for  injuries  sustained  from  u 
fall  from  an  elevated  sidewalk,  the  railing  to 
which  had  been  broken  down,  upon  the  ground 
that  his  defective  sight  was  the  proximate 
cause  of  the  injury.  Such  decision,  however, 
is  opposed  to  the  great  preponderance  of  author- 
ity, if,  Indeed,  it  does  not  stand  alone.  See 
other  cases  cited  in  this  division. 

Notwithstanding  the  repeal  of  a  statute  re- 
quiring the  blowing  of  a  whistle  or  ringing  of 
a  bell  .1  quarter  of  a  mile  before  reaching  a 
crossing,  it  is  the  settled  law  of  New  York  state 
that  railroad  companies,  at  crossings,  must  give 
some  adequate  notice  or  warning  to  travelers 
upon  highways  of  the  approach  of  their  trains. 
Therefore,  an  old  person  of  defective  sight,  in 
crossing  a  railroad  track.  Is  justified  in  assum- 
ing that  a  proper  warning  of  the  approach  of  a 
train  will  be  given,  and  In  relying  upon  it ; 
and  If  be  is  injured  by  a  train  which  he  can 
not  see,  and  does  not  hear  because  of  the  failure 
to  give  warning,  the  railroad  company  is  liable, 
although  a  person  of  perfect  sight  might  not 
be  entitled  to  recover  under  the  same  circum- 
stances. IjOTtz  V.  New  York  C.  &  H.  R.  R.  Co. 
7  App.  Div.  515,  40  N.  Y.  Supp.  253. 

If  not  himself  negligent,  a  blind  man  may 
recover  for  injuries -received  from  falling  Into 
an  excavation  in  the  sidewalk.  Salem  v.  Goller. 
76  Ind.  291. 

Whether  allowing  a  trap  door  in  the  sidewalk 
of  a  city  street  to  remain  open  and  unguarded 
is  such  negligence  as  renders  the  owner  liable 
for  injuries  to  a  blind  man  falling  therein,  is 
a  question  for  the  jury.  Smith  v.  Wildes,  143 
Mass.  556,  10  N.  E.  446. 

The  existence  of  a  doorway  to  a  warehouse 
opening  on  to  the  street  is  not  such  an  in- 
vitation to  enter  as  to  render  the  owner  liable 
for  injuries  to  a  person  of  defective  sight,  who 
enters  the  building  by  mistake,  and  falls  Into 
an  open  hatchway.  The  defendant's  duty  to 
protect  the  hatchway  is  neither  increased  nor 
diminished  by  the  fact  of  plaintiff's  blindness 
under  such  circumstances.  Oyshterbank  v. 
Gardner,  17  Jones  &  S.  263. 

But  where  a  man  sixty-three  years  of  age, 
and  wearing  glasses,  enters  a  dimly  lighted 
shipping  room  of  a  mercantile  company  on  in- 
vitation, and  falls  into  an  unguarded  elevator 
shaft,  which  Is  in  close  proximity  to  the  place 
where  his  business  Is  to  be  transacted,  the  com- 
pany cannot  escape  liability  by  showing  that 
young  persons,  whose  eyesight  Is  good,  could 
see  and  avoid  the  danger,  since  It  is  equally 
bound  to  afford  protection  to  those  who  come 
to  its  place  of  business  with  eyes  more  or  less 
dimmed  by  age  or  other  causes.  McCrum  v. 
Well,  125  Mich.  297,  84  N.  W.  282, 
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And  a  storekcepr  who  has  knowlctl;,e  that 
a  castomer  has  defective  eyesight,  hut  not  that 
he  is  deaf,  does  not  perform  his  full  duty  in 
directing  him  to  go  to  the  rear  of  the  store 
for  the  goods  he  desires,  hy  telling  him  in  an 
ordinary  tone  of  voice  to  look  out  for  the 
trap  door,  since  the  customer  would  have  no 
reason  to  believe  the  door  is  in  tlie  middle  of  the 
floor,  where  people  are  .standing  around.  Brown 
v.  Stevens  iMich.)  11  Det.  L.  N.  27,  99  N.  W. 
12. 

What  would  be  ordinary  care  on  the  part  of 
railroad  employees  in  the  case  of  exposure  to 
danger  of  a  man  possessed  of  all  his  faculties 
would  not  be  such  care  as  to  one  who  is  deaf, 
and,  therefore,  unable  to  hear  the  warnings 
given  of  an  approaching  train.  International 
Sc  G.  N.  R.  Co.  V.  Garcia,  76  Tex.  583,  13  S. 
W.  223. 

When  such  disability  is  known  to  the  em- 
ployees In  charge  of  a  railroad  train,  their  duty 
becomes  entirely  difTerent  from  that  where  they 
are  unaware  of  the  person's  infirmity.  '*The 
presumption  that  he  will  leave  the  track,  which 
excuses  the  company  in  other  cases,  does  not 
exist,  and  they  have  no  right  to  act  upon  it, 
but  must  use  all  proper  precautions  demanded 
by  the  situation ;  and,  if  they  do  not,  they  will 
be  liable  for  the  consequences,  notwithstanding 
the  original  negligence  of  the  deaf  person  in 
attempting  to  walk  the  track  of  the  railroad. 
Any  infirmity  of  one  traveling  upon  the  track, 
or  lying  upon  it,  known  to  those  in  charge  of 
the  particular  train,  requires  such  diligence  on 
the  part  of  the  company  as  will  best  protect  him 
from  harm."  International  &  G.  N.  R.  Co.  v. 
Smith,  62  Tex.  252. 

Likewise,  if  there  is  anything  disclosed  in 
the  conduct  or  appearance  of  a  person  on  a 
railroad  track  which  raises  a  suspicion  that 
he  is  deaf,  or  blind,  or  helpless,  then  the  ob- 
ligation on  the  part  of  the  trainmen  to  use  all 
necessary  and  proper  care  to  avoid  injuring 
him  by  stopping  the  train,  if  necessary,  im- 
mediately arises.  Cincinnati,  H.  &  D.  R.  Co. 
v.  Murphy,  17  Ohio  C.  C.  '223 ;  Mobile  &  O.  R. 
Co.  v.  Stroud,  64  Miss.  784,  2  So.  171 ;  Omaha 
&  R.  Valley  R.  Co.  v.  Cook,  42  Neb.  577,  60  N. 
W.  899. 

And  where  the  motorman  of  a  street  car 
sees  a  boy  approaching  the  track  without  heed- 
ing the  signals  given  to  warn  him  of  his  danger, 
and  that  he  will  probably  go  upon  the  track  in 
front  of  the  car,  it  is  his  duty  to  do  every- 
thing in  his  power,  consistent  with  the  safety 
of  those  on  the  car,  to  avoid  Injuring  him, 
although  not  aware  that  he  is  deaf.  Galveston 
City  R.  Co.  v.  Hanna  (Tex.  Civ.  App.)  79  S.  W. 
639. 

**Where  the  appearances  Indicate  that  a  per- 
son upon  the  track  is  In  such  condition  as  to 
be  either  Insensible  of  his  danger  or  unable  to 
avoid  it,  those  in  charge  of  a  train  must  use  all 
available  means,  consistent  with  the  safety  of 
those  on  the  train,  to  stop.  The  same  rule  is 
applied  with  reference  to  a  young  child,  who  is 
unable  to  understand  the  peril  of  being  upon 
a  railroad  track."  Campbell  v.  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  55  Kan.  536,  40  Pac.  997. 

But  whether  there  was  enough  in  the  appear- 
ance of  a  deaf-mute  walking  on  a  railroad  track 
to  indicate  his  Infirmity  to  the  locomotive  en- 
gineer of  an  approaching  train,  so  as  to  impose 
upon  him  the  duty  of  increased  cantlon  to  avoid 
injuring  him,  is  not  subject  to  proof  by  opinions 
of  witnesses  who  saw  him  walking.  Tyler  v. 
Sites,  90   Va.   539,   19   S.   B.   174. 
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Since  the  questions  of  the  ordinary  care  of 
one  injured  by  being  struck  by  a  train  at  a 
railroad  crossing,  and  that  of  the  employees 
in  charge  of  the  train,  are  to  be  determined  with 
reference  to  the  peculiar  facts  and  circum- 
stances of  each  case,  evidence  of  the  deafness 
of  the  injured  party  is  admissible  on  behalf 
of  the  plaintiff,  although  it  is  not  proposed  to 
show  that  such  fact  was  known  to  defendant. 
But  such  fact,  If  unknown  to  the  servants  of  the 
railroad  company,  will  not  increase  their  re- 
sponsibility as  to  care.  Cleveland,  C.  &  C.  R. 
Co.  V.  Terry,  8  Ohio  St.  570. 

A  deaf  or  helpless  person  on  a  railroad  track 
is  entitled  to  such  warnings  as  will  reasonably 
alarm  his  fears,  and  cause  him  to  leave  the 
track.  International  &  G.  N.  R.  Co.  v.  Smith, 
62  Tex.  254  ;  McDonald  v.  International  &  G. 
N.  R.  Co.  86  Tex.  1,  40  Am.  St.  Rep.  803,  22 
S.  W.  939 ;  Houston  &  T.  C.  R.  Co.  v.  Harvin 
(Tex.  Civ.  App.)  54  S.  W.  629;  Louisville  & 
N.  R,  Co.  V.  Tinkham,  19  Ky.  L.  Rep.  1784,  44 
S.  W.  439 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Triplett, 
38  111.  482. 

And  a  railroad  company  cannot  excuse  Its 
omission  to  give  the  usual  train  signals  on  the 
ground  that  they  would  not  have  been  heard  by 
a  deaf-mute  walking  on  the  track,  if  given.  If 
unaware  of  the  condition  of  a  man  in  such  sit- 
uation, the  employees  of  the  railroad  company 
must  exercise  the  same  degree  of  care  required 
with  reference  to  those  capable  of  hearing  and 
understanding  the  warning  given ;  and,  if  they 
have  knowledge  of  the  man's  condition.  It  is 
their  duty  to  stop  the  train  In  time  to  avoid 
Injuring  him.  Louisville  &  N.  R.  Co.  v.  Cooper 
(Ky.)  6  Am.  &  Eng.  R.  Cas.  5;  Poole  v.  North 
Carolina  R.  Co.  53  N.  C.  (8  Jones,  L.)  340. 

The  fact  that  a  person  of  defective  hearing 
failed  to  hear  the  whistle  of  a  train  once  sound- 
ed at  the  distance  of  80  rods  will  not  excuse 
the  railroad  company's  disobedience  of  a  stat- 
ute requiring  the  whistle  to  be  continnonsly 
sounded,  or  the  bell  rung,  during  the  whole  of 
that  distance  before  reaching  a  crossing,  upon 
the  theory  that  the  failure  of  the  single  blast 
to  warn  the  injured  party  shows  that  he  was 
either  too  deaf  to  have  heard  a  continuous 
signal,  or  too  reckless  to  have  regarded  it  if 
heard.  A  deaf  person  is  at  least  entitled  to 
such  warning  of  the  approach  of  danger  as  the 
law  designs  to  give  those  In  full  possession  of 
their  faculties,  and  to  enjoy  such  chances  as 
his  Infirmity  has  left  him  of  hearing,  and  being 
saved  by  the  warning.  Chicago,  B.  &  Q.  R.  Co. 
V.  Triplett,  38  111.  482. 

A  street  railway  company  is  liable  for  the 
killing  of  a  deaf  and  dumb  boy  fourteen  yean 
of  age,  where  the  motorman,  after  discovering 
that  the  sounding  of  the  gong  failed  to  attract 
the  boy's  attention,  was  prevented  from  stop- 
ping the  car  in  time  to  avoid  the  injury  by 
reason  of  the  brakes  not  being  in  good  con- 
dition ;  and  this  is  so,  although  the  boy  failed 
to  look  to  see  if  a  car  was  approaching,  and,  if 
his  hearing  had  been  good,  might  have  had  his 
attention  attracted  to  the  approach  of  the  car 
by  the  sounding  of  the  gong.  Thompson  v. 
Salt  Lake  Rapid  Transit  Co.  16  Utah,  281,  40 
L.  R.  A.  172.  67  Am.  St.  Rep.  621,  62  Pac.  92. 
Contrary  to  the  current  of  authority,  it  is 
held  In  Cogswell  v.  Oregon  &  C.  R.  Co.  6  Or. 
417,  that,  if  a  deaf  man  walking  upon  a  rail- 
road track  fails  to  hear  the  warning  signals, 
because  of  his  deafness,  and  does  not  leave  the 
I  track  on  that  account,  his  deafness  is  the  proxl- 


1903. 


Union  P.  K.  Ck).  v.  Cappieb. 


523 


mate  cause  of  his  injuries,  altliough  the  en- 
gineer had  observed  him  for  %  of  a  mile. 

And  in  Scheznaydre  ▼.  Texas  &  P.  R.  Co. 
40  La.  Ann.  248,  40  Am.  St.  Rep.  321,  14  So. 
613,  it  is  held  that  a  railroad  company  is  not 
liable  for  killing  a  deaf  man  walking  upon 
Che  track,  though  the  locomotive  engineer  dis- 
covered him  %  of' a  mile  distant,  but  was  not 
aware  of  his  Infirmity,  and  when  within  100 
yards  blew  the  danger  signal  rapidly,  **very 
vicious  and  quick  for  a  number  of  times,'*  and, 
upon  coming  within  30  or  40  feet  of  him,  re- 
versed the  engine,  and  applied  the  air  brakes, 
but  it  was  then  too  late  to  avoid  the  accident. 

Again,  the  knowledge  of  the  conductor  of 
a  railroad  train  that  a  man,  within  the  past 
five  or  ten  minutes,  has  started  to  walk  along 
the  track  to  a  neighboring  town,  and  that  he 
is  partially  deaf,  has  been  held  insufficient  to 
charge  the  railroad  company  with  gross  neg- 
ligence or  wantonness  in  running  over  him,  al- 
though the  train  could  have  been  stopped  with- 
in the  space  of  from  125  to  150  feet,  and  no 
effort  was  made  to  avoid  the  injury  beyond  the 
blowing  of  the  whistle.  Kennedy  v.  Denver, 
S.  P.  &  P.  R.  Co.  10  Colo.  493,  16  Pac.  210. 
(The  weight  of  authority  would  seem  to  be  on 
the  side  of  the  dissenting  opinion  of  the  chief 
Justice  in  this  case, — that  there  was  sufficient 
evidence  of  wilful  negligence  to  go  to  the  Jury.) 

On  the  other  hand,  a  railroad  company  has 
been  held  liable  for  injuries  to  a  deaf  man  walk- 
ing on  the  track,  where  he  was  not  seen  by  the 
engineer,  but  a  brakeman  riding  on  the  tender  of 
the  engine  saw  him,  and  hallooed  to  him,  and 
attempted,  but  was  unable  to  stop  the  engine 
because  of  defective  brakes.  Houston  &  T.  C. 
R.  Co.  V.  Harvin  (Tex.  Civ.  App.)  54  S.  W.  629. 

But  the  measure  of  care  due  persons  undeif 
such  disabilities  depends  upon  whether  their 
disabilities  are  known  (see  dlvs.  VI.  and  VIII. 
infra),  and  whether  they  are  In  a  place  In 
which  they  have  a  legal  right  to  be  (see  div. 
VII.  infra), 

c.  To  persons  in  helpless  situations. 
1.  Sleeping  on  railway  track. 

Going  to  sleep  upon  a  railroad  track  is  an  act 
of  such  gross  negligence  that  some  feeling 
against  one  so  culpable  seems  to  have  colored 
some  of  the  decisions  upon  the  question  of  lia- 
bility for  injury  in  such  cases.  These  decisions 
refuse  to  apply  the  rule  that  a  person's  negli- 
gence is  not  an  excuse  for  another  person's 
subsequent  act  of  negligence  causing  injury, 
and  hold  that  a  railroad  company  owes  one  in 
such  situation  no  duty  whatever,  save  to  refrain 
from  wilful  or  wanton  injury. 

The  mere  going  to  sleep  on  a  railroad  cross 
lag  is  such  great  negligence  and  recklessness 
that  no  recovery  can  be  bad  for  the  kllllDg  of 
such  person  through  the  negllgf^nce  of  employees 
In  charge  of  a  passing  train,  where  it  is  pro- 
vided by  statute  that  plaintiff  cannot  recover 
if  he  could  have  avoided  defendant's  negligence 
by  the  exercise  of  ordinary  care.  Raden  v. 
Georgia  R.  Co.  78  Ga.  47. 

And  in  New  York,  N.  H.  &  H.  R.  Co.  v.  Kelly, 
85  C.  C.  A.  571,  93  Fed.  745,  it  is  said  that 
"a .  railroad  company  ought  not  to  be  held 
responsible  for  running  over  a  trespasser,  who, 
sober  or  dpink,  has  located  himself  between 
its  tracks  and  gone  to  sleep,  in  the  absence  of 
wanton  negligence  In  the  management  of  the 
train  on  the  part  of  the  employees  in  charge. 
69  L.  R.  A. 


The  engineer  owes  it  to  the  passengers  on  the 
train,  and  to  persons  lawfully  upon  the  track, 
to  keep  a  lookout  in  order  to  prevent  injury  to 
them,  but  he  owes  no  such  duty  to  a  tres* 
passer.  If,  seeing  him,  and  realizing  that  he 
will  not  probably  remove  himself  from  in  front 
of  the  train  in  time  to  escape  injury,  the  en- 
gineer then  does  what  he  reasonably  can  to 
avoid  injuring  him,  he  has  done  his  full  duty." 

Sitting  or  lying  down  and  going  to  sleep  In- 
side a  railroad  track,  in  such  a  position  that 
a  passing  train  must  strike  one,  is  an  act  of 
gross  negligence,  contributing  to  an  injury  sub- 
sequently inflicted  by  such  train,  and  precludes , 
the  recovery  of  damages,  unless  the  railroad 
company  was  guilty  of  some  wanton  or  wilful 
act.  Sibley  v.  Ratliffe,  50  Ark.  477,  8  S.  W. 
686;  St.  Louis  &  S.  F.  R.  Co.  v.  Townsend, 
69  Ark.  880,  63  S.  W.  994 ;  Krenzer  v.  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  151  Ind.  587,  68  Am. 
St.  Rep.  252,  43  N.  E.  649,  52  N.  E.  220; 
Williams  v.  Southern  P.  R.  Co.  (Cal.)  11  Pac. 
849.  The  attempt  of  the  court  to  distinguish 
the  case  last  cited  from  that  of  Meeks  v.  South- 
ern P.  R.  Co.  56  Cal.  513,  38  Am.  Rep.  67,  is 
not  very  successful,  and,  in  its  opinion  upon 
a  rehearing  (72  Cal.  120',  13  Pac.  219),  the 
above  position '  is  somewhat  qualified.  The 
court  says :  ''Taking  the  admitted  negligence 
of  the  plaintiff  as  premise, — i.  e.  as  a  circum- 
stance,— in  view  of  which  the  defendant  is  to 
be  Judged,  did  the  defendant  even  then  fall  in 
some  duty  which  it  owed  the  plaintiff?  This 
will  depend  upon  two  propositions :  Did  the 
engineer,  as  a  matter  of  fact,  see  the  plaintiff, 
helpless  or  unjudging,  in  a  dangerous  position 
in  time  to  have  stopped  the  train;  and  having 
so  seen  him,  did  he  use  ordinary  diligence  to 
stop  the  train?"  However,  there  being  no  evi- 
dence whatever  that  the  engineer  saw  the  plain- 
tiff, except  the  fact  that  the  train  was  stopped 
about  the  time  of  the  injury,  and  it  appearing 
that  as  soon  as  the  engineer  saw  him  he  used 
every  effort  to  stop  the  train  as  quickly  as 
possible,  the  court  adhered  to  its  former  Judg- 
ment. 

Afl  to  the  distinction  between  subsequent 
negligence  and  wilfulness,  see  dlv.  III.,  supra. 

Upon  the  other  hand,  a  few  authorities  im- 
pose upon  a  railroad  company  the  Auty  of  us- 
ing ordinary  care  to  discover  a  person  in  such 
situation  upon  its  track,  and  then  require  it  to 
use  every  means  at  its  command  to  stop  the 
train  In  time  to  avoid  injury. 

In  North  Carolina  it  is  now  settled  that  a 
railroad  company  is  liable  in  damages  for  run- 
ning over  a  person  asleep  on  its  track,  if  he  was 
discovered,  or  by  the  exercise  of  ordinary  care 
might  have  been  discovered,  in  time  to  avoid 
injury.  Deans  v.  Wilmington  &  W.  R.  Co.  107 
N.  C.  686,  22  Am.  St.  Rep.  902,  12  S.  E.  77; 
Pickett  V.  Wilmington  &  W.  R.  Co.  117  N.  C. 
016.  30  L.  R.  A.  257,  53  Ara.  St.  Rep.  611,  23 
S.  E.  264;  Cpton  v.  South  Carolina  &  G.  Ex- 
tension R.  Co.  128  N.  C.  173.  38  S.  E.  736;  Car- 
ter V.  Southern  R  Co.  185  N.  C.  498,  47  S.  B. 
614.  But  no  liability  is  incurred  for  the  negli- 
gent killing  of  a  druDken  man,  lying  insensible 
upon  iho  track,  under  similar  circumstances,  un- 
less he  wns  discovered  by  those  in  charge  of  the 
train  In  time  to  avoid  the  injury.  In  such  case, 
it  is  hold,  tbe  self-imposed  disability  of  drunk- 
enneRs  is  such  contributory  negligence  as  pre- 
cludes tbe  recovery  of  damages.  Smith  v.  Nor- 
folk A  S  R.  Co.  114  N.  C.  728,  25  L.  R.  A.  287, 
19  S  R  863,  923.  It  is  not  altogether  clear 
whether  this  holding  is  not  intended  to  be  qual- 
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ifled  In  Pickett  v.  WIlmlDgton  &  W.  R.  Co.  117 
N.  C.  616,  30  L.  R.  A.  257,  53  Am.  St.  Rep.  611, 
23  S.  E.  264,  by  Imposing  upon  railroad  compan- 
ies the  duty  of  discovering  persons  in  an  uncon- 
scious condition  upon  their  tracks,  although 
their  condition  be  self-imposed. 

When  a  lv>y  slave  asleep  upon  a  railroad  track 
was  seen  by  those  in  charge  of  a  locomotive  % 
of  a  mile  distant,  but  was  supposed  to  be  the 
coat  of  a  repair  liand,  yet,  when  his  identity 
wks  discovered  upon  a  nearer  approach,  no  sig- 
nal or  alarm  was  given,  nor  any  attempt  made 
to  check  the  speed  of  the  train,  the  railroad  com- 
pany was  held  to  an  unconditional  liability,  al- 
though any  eifort  to  have  stopped  the  train, 
after  the  object  was  discovered  to  be  a  boy, 
would  have  been  ineffectual.  East  Tennessee 
&  6.  R.  Co.  V.  St.  John,  5  Sneed,  524,  73  Am. 
Dec.  149.  To  the  same  effect  is  Meeks  v. 
Southern  P.  R.  Co.  56  Cal.  513,  38  Am.  Rep. 
67,  where  a  boy  asleep  on  a  railroad  track 
could  have  been  seen  and  recognized  at  a 
distance  of  from  300  to  350  yards,  but  he 
was  not  discovered,  and  no  effort  was  made  to 
stop  the  train  until  within  150  feet  of  the 
child,  nor  was  any  whistle  blown,  or  bell  rung. 

As  to  whether  any  duty  is  imposed  upon  a 
railroad  company  to  discover  trespassers  upon 
its  tracks,  see  dlv.  VII.  subd.  b,  infra. 

Between  these  two  extremes  is  the  generally 
accepted  doctrine  that  a  railroad  company  Is 
liable  for  the  result  of  mere  negligence  in  such 
cases,  but  that  the  duty  to  exercise  ordinary 
care  to  avoid  injury  arises  only  when  the  per- 
son's peril  or  disability  is  discovered.  This  lia- 
bility is  not  affected  by  the  fact  that  the  sub- 
ject of  the  injury  is  a  child  instead  of  an  adult. 
The  demand  for  the  exercise  of  ordinary  care 
to  avoid  injury  is  as  imperative  In  the  one 
case  as  in  the  other.  A  sleeping  man  is  as  help- 
less as  a  sleeping  child,  if  he  sleeps  as  soundly, 
and  either  one  presents  a  condition  of  tempo- 
rary helplessness  calling  for  such  care  to  avoid 
injury  as  the  situation  demands. 

The  fact  that  an  intoxicated  person  lies  down 
on  a  railroad  track,  and  goes  to  sleep,  does 
not  justify  a  railroad  company  running  a  train 
over  him.  and  taking  his  life.  If  he  is  seen  in 
time  by  the  company's  employees,  and  they  are 
aware  of  his  danger,  and  by  ordinary  care  can 
avoid  Injuring  him,  they  are  bound  to  do  so. 
Rozwadosfskle  v.  International  &  O.  N.  R.  Co. 
1  Tex.  Civ.  App.  487,  403.  20  S.  W.  872 ;  Carter 
v.  Southern  R.  Co.  135  N.  C.  498,  47  S.  E.  614. 

In  Garza  v.  Texas  Mexican  R.  Co.  (Tex.  Civ. 
App.)  41  S.  W.  172,  a  boy  lay  down  under  a 
car  standing  on  a  side  track  and  went  to  sleep. 
Subsequently  the  car  was  attached  to  an 
engine,  and,  when  moved,  caught  the  boy's 
sleeve,  and  dragged  him  with  It.  The  boy 
began  to  scream,  and  was  discovered  by  a 
brakeman,  who  gave  the  signal  for  the  train 
to  stop.  Thereupon  the  engineer  threw  on 
the  air  brakes,  and  checked  the  train,  but 
immediately  withdrew  the  brakes,  and  start- 
ed up  again.  The  signal  was  repeated  sev- 
eral times  before  it  was  sufficiently  heeded 
by  the  engineer  to  remove  the  boy  from  his 
perilous  situation,  and  not  until  his  -arm  had 
been  mangled.  It  appeared  that  the  boy  would 
not  have  been  injured  if  the  signal  to  stop  the 
train  had  been  at  once  heeded.  It  was  held 
that  if,  after  the  boy  was  discovered,  the  train 
could  have  been  stopped,  and  the  injury  averted, 
and  the  engineer  negligently  refused  to  obey 
the  signal  to  stop  the  train,  the  railroad  com- 
pany was  liable. 
60  L.  R.  A. 


It  is  not  only  a  want  of  reasonable  care,  bat 
reckless  negligence,  for  employees  in  charge  of 
a  railroad  train,  in  sight  of  an  indistinguish- 
able object  on  the  track,  to  Ignore  tbe  signal 
of  men  running  toward  the  train,  on  either  side 
of  the  track,  and  waving  their  hats  at  every 
step,  until  after  the  discovery,  at  a  distance  of 
60  yards,  that  the  object  in  question  is  a 
man,  when  it  is  too  late  to  avoid  injury.  Sea- 
board &  R.  R.  Co.  V.  Joyner,  92  Va.  354,  23  S. 
E.  773. 

Generally,  it  is  not  the  duty  of  a  locomotive 
engineer  to  slow  up  or  stop  his  train  before  he 
becomes  aware  that  an  object  upon  the  track 
Is  fl  human  being.  He  has  the  right  to  as- 
sume, in  the  first  instance,  that,  if  it  is  a  man. 
he  will  leave  the  track.  But  when  he  discovers 
that  the  trespasser  is  not  aware  of  the  ap- 
proach of  the  train,  it  is  his  duty,  in  good  faith, 
to  do  all  he  reasonably  can  to  avert  a  disaster. 
Murch  V.  Western  N.  Y.  &  P.  R.  Co.  78  Hun, 
601,  29  N.  Y.  Supp.  490. 

A  railroad  company  cannot  be  held  liable  for 
the  running  over  and  killing  of  one  lying  asleep 
upon  its  track,  where  it  discovered  such  person 
as  soon  as  it  could  do  so  with  reasonable  care, 
and  used  all  proper  diligence  to  stop  the  train. 
Gregory  v.  Southern  P.  R.  Co.  2  Tex.  Civ. 
App.  279,  21  S.  W.  417 ;  Smith  v.  International 
&  O.  N.  R.  Co.  (Tex.  Civ.  App.)  78  S.  W.  656; 
St.  Louis  S.  W.  R.  Co.  V.  Shlflet,  94  Tex.  131, 
58  S.  W.  945 ;  Williams  v.  Southern  P.  R.  Co. 
72  Cal.  120,  11  Pac.  849;  Zumault  v.  Kansas 
City  Suburban  Belt  R.  Co.  175  Mo.  288,  74 
S.  W.  1015. 

The  failure  to  stop  a  railroad  train  In  time 
to  avoid  injury  to  a  sleeping  child  on  the 
track  is  not  negligence,  where  the  engineer  saw 
the  child  in  time  to  stop,  but  thought  it  was 
a  bundle  or  a  dog,  and  did  not  discover  that 
It  was  a  child  until  too  late  to  avoid  injury. 
I^uisvllle,  N.  O.  &  T.  R.  Co.  v.  Williams,  69 
Miss.  631,  12  So.  957 ;  Norfolk  &  W.  R.  Co.  v. 
Dunnaway.  93  Va.  29,  24  S.  E.  698;  Meeks  v. 
Southern  P.  R.  Co.  52  Cal.  602.  Upon  a  second 
appeal  of  the  latter  case,  the  railroad  company 
was  held  liable  upon  evidence  showing  that 
at  the  place  where  the  accident  occurred,  and 
for  a  considerable  distance  beyond,  the  road 
of  the  defendant  was  perfectly  straight,  and 
free  from  weeds  or  other  like  obstructions,  that 
the  day  was  very  clear,  and  that  at  the  time 
of  the  Injury  the  child  could  have  been  seen 
and  recognised  as  a  boy  on  the  track  at  a  dis- 
tance of  from  800  to  350  yards.  See  66  Cal. 
513,  88  Am.  Rep.  67. 

And  when  the  body  of  a  man  extending  out- 
ward from  the  track  between  two  projecting 
cross-ties,  with  his  head  resting  on  a  cross- 
tie,  close  to  the  rail,  was  not  seen  by  the 
fireman  until  the  engine  was  at  a  distance  of 
about  180  feet,  and,  notwithstanding  immedi- 
ate efforts  to  stop  the  train,  the  man  was 
struck  and  injured.  It  was  held  that  the  rail- 
road company  was  not  liable.  Goodwin  v.  Cen- 
tral R.  &  Bkg.  Co.  96  Ala.  445,  11  So.  393. 

The  failure  of  a  track  walker  to  signal  and 
stop  an  approaching  train  to  prevent  its  run- 
ning over  a  man  found  asleep  upon  the  track 
is  not  negligence,  where  the  track  walker  pre- 
viously aroused  and  warned  him  of  the  com- 
ing of  the  train,  and  the  person  raised  himself 
on  his  elbows,  and  signified  his  comprehension 
of  the  situation,  and  gave  no  Indication  of  toe- 
ing disabled  by  intoxication  or  otherwise.  Vir- 
ginia Midland  R.  Co.  v.  Boswell,  82  Va.  982,  7 
S.  E.  383. 
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The  preceding  case  Is  distinguished  in  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  V.  Marrs,  27  Ky. 
L.  Rep.  388,  85  S.  W.  188,  wherein  it  is  held 
that  it  is  the  duty  of  railroad  employees,  upon 
finding  a  drunken  man  lying  asleep  between 
tracks  in  the  company's  yard,  either  to  lead 
him  to  a  place  of  safety,  or  else  be  on  the 
iookout  for  him  in  the  operation  of  their  trains. 
And  if  they  simply  arouse  him,  and  start  him 
walking  in  the  direction  of  the  road,  and  he  is 
subsequently  overcome,  and  is  injured  while 
asleep  on  the  company's  tracks,  the  railroad 
■company  is  liable. 

No  liability  arises  for  injury  to  a  man  who 
went  under  a  standing  freight  train,  and  fell 
asleep,  in  the  absence  of  knowledge  of  his 
situation  at  the  time  the  train  wa9  moved,  al- 
though he  was  seen  by  the  company's  em- 
ployees sitting  under  a  car  smoking,  a  half 
liour  before  the  train  started.  Kendall  v. 
I^ulsvllle  &  N.  R.  Co.  25  Ky.  L.  Rep.  793,  76 
S.  W.  376. 

In  Denman  t.  St.  Paul  &  D.  R.  Co.  26  Minn. 
357,  4  N.  W.  605,  it  is  said  that  a  railroad  com- 
pany owes  a  person  asleep  on  its  track  no 
duty  except  that  of  exercising  due  diligence  to 
avoid  injuring  him,  after  discovering  his  sit- 
uation ;  and  that,  if  he  is  not  seen  by  those 
operating  the  train,  no  liability  arises  for  run- 
ning over  him,  although  the  track  is  level  and 
straight  wh^re  the  man  is  lying,  so  that  a  man's 
hat  can  be  seen  for  400  or  500  yards  distant. 

And  O'Keefe  v.  Chicago,  R.  I.  &  P.  R.  Co. 
32  Iowa,  467,  holds  that  an  instruction,  re- 
quested by  defendant,  that  a  railroad  company 
is  not  liable  for  running  over  a  man  sleeping 
on  the  track,  unless  it  bad  knowledge  that  he 
was  thus  lying  in  time  to  prevent  the  accident, 
should  have  been  given  without  the  qualifi- 
cation '.'or  could  have  known  with  the  exercise 
•of  ordinary  caution." 

2.  Foot  caught  in  railway  track. 

Here,  again,  we  find  the  same  conflict  of 
■authority  as  to  the  duty  owing  persons  thus 
helplessly  situated,  with  the  preponderance  in 
favor  of  the  rule  that  the  duty  of  exercising 
-care  to  avoid  injury  arises  as  soon  as  such 
person's  danger  is  discovered. 

It  is  for  the  jury  to  say  whether  it  was 
negligence  not  to  stop  a  railroad  train  upon 
-seeing  a  child  upon  the  track,  where,  upon  being 
•ordered  ot£  the  track  by  the  employees,  when 
the  train  was  163  feet  distant,  the  child  started 
to  get  off,  and  caught  its  foot  between  the 
rail  and  the  planking  at  a  private  crossing; 
whereupon  everything  possible  was  done  to 
avoid  injuring  it.  Pennsylvania  R.  Co.  v.  Mor- 
gan. 82  Pa.  134. 

Even  where  a  person  puts  himself  in  a  posi- 
tion of  peril  by  inserting  his  foot  in  the  space 
between  two  rails  for  an  experiment,  and  it 
becomes  fastened  there,  the  railroad  company 
must  use  reasonable  care  not  to  run  over  him. 
McKinney  v.  Long  Island  R.  Co.  2  SIlv.  Sup. 
Ct.  543,  6  N.  Y.  Supp.  168,  Affirmed  in  119 
N.  Y.  631.  23  N.  E.  1144. 

Where  a  switch  is  moved  by  a  brakeman  so 
as  to  turn  an  engine  onto  a  track  where  a  boy 
has  his  foot  caught  between  a  rail  and  the 
guard  rail,  and  the  brakeman  then  attempts  to 
extricate  the  foot  before  the  approaching  en- 
gine, but,  falling  in  that,  the  engine  runs  over 
the  foot  and  crushes  it,  the  question  of  the 
I  railroad  company's  negligence  should  be  lefl 
09  L.  R.  A. 


to  the  Jury.  Burnett  v.  Burlington  &  M.  R. 
Co.  16  Neb.  332,  20  N.  W.  280. 

Whether  the  failure  of  a  yardmaster  to  go 
to  the  relief  of  a  little  girl,  whose  foot  had  be- 
come fastened  between  a  rail  and  a  guard  rail, 
when  he  knew  she  was  in  danger  from  ap- 
proaching cars ;  and  whether  a  switchman 
whose  duty  it  was  to  see  that  the  track  was 
clear,  ought  to  have  seen  the  child  before  giving 
the  signal  to  back  cars,  and  given  alarm  in  time 
to  avoid  Injury,  or  should  have  rescued  her  by 
his  own  efforts,  are  questions  for  the  jury. 
Townley  v.  Chicago,  M.  &  St.  P.  U.  Co.  53  Wis. 
026,  11  N.  W.  55. 

Because  of  the  danger  from  an  approaching 
train,  a  little  girl  went  upon  a  railroad  crossing 
to  compel  some  children  younger  than  herself 
to  leave  the  track,  and  in  so  doing  got  her  foot 
caught  between  the  planking  and  the  rail.  At 
the  distance  of  854  feet  the  engineer  of  the 
train  saw  the  child  on  the  track,  and  that  she 
was  waving  her  hands  in  alarm,  and  not  step- 
ping .  aside.  It  was  held  that  the  engineer 
should  have  stopped  the  train  at  once  upon  dis- 
covering plaintiff,  and  that  his  failure  to  make 
an  effort  to  do  so  until  it  was  too  late  to 
avoid  striking  her  raised  a  question  of  neg- 
ligence for  the  Jury.  Spooner  v.  Delaware,  L. 
&  W.  R.  Co.  115  N.  Y.  22,  21  N.  E,  696. 

It  being  the  duty  of  a  railroad  company  to 
use  reasonable  care  and  diligence  to  prevent  ac- 
cidents to  persons  crossing  its  tracks,  it  may  be- 
come liable  for  injury  to  a  person  whose  foot 
is  caught  in  the  track  'at  a  crossing,  although 
his  disability  is  not  discovered.  If  a  boy's  foot 
was  caught  between  a  main  rail  and  a  guard 
rail,  because  of  their  worn  condition,  while  he 
was  crossing  the  track  before  slowly  moving 
detached  cars,  and  was  run  over,  when  the  ac- 
cident might  have  been  prevented  if  the  brake- 
man  on  the  moving  cars  had  been  on  the  look- 
out, or  if  signals  to  stop  the  cars  had  been 
obeyed,  the  railroad  company  is  liable  on  the 
ground  of  the  defective  condition  of  the  track, 
and  also  for  its  failure  to  stop  the  cars  after 
the  boy's  situation  became  known.  Goodrich 
V.  Burlington.  C.  R.  &  N.  U.  Co.  103  Iowa,  412, 
72  N.  W.  653;  Hughes  v.  Chicago.  St.  P.  M. 
&  O.  R.  Co.  122  Wis.  258.  99  N.  W.  897 ;  Illinois 
C.  R.  Co.  v.  Crockett,  2.-)  Ky.  L.  Rep.  1989,  79 
S.  W.  235. 

But  a  railroad  company  does  not  owe  the 
duty  of  keeping  a  lookout,  to  a  boy  tres- 
passer on  the  track,  although  he  has  his  foot 
caught  in  a  frog  or  a  cattle  guard ;  and,  if  he 
Is  not  discovered  in  time  to  stop  the  train 
before  striking  him,  it  is  not  liable  for  his 
death  or  injury  from  1)eing  run  over  by  a 
train  or  backing  engine.  Lake  Shore  &  M.  S. 
R.  Co.  V.  Clark,  41  111.  App.  343 ;  Louisville  & 
N.  R.  Co.  V.  Kellem,  14  Ky.  L.  Rep.  734,  21 
S.  W.  230;  Sheehan  v.  St.  Paul  &  D.  R.  Co. 
22  C.  C.  A.  221,  46  U.  S.  App.  498,  76  Fed. 
201. 

In  Smalley  v.  Southern  R.  Co.  57  S.  C.  243. 
35  S.  E.  489,  it  is  held  that  the  duty  of  ex- 
ercising special  care  to  avoid  injury  to  a  per- 
son found  upon  a  railroad  track,  who  from  age 
or  misfortune  is  apparently  helpless,  has  no  ap- 
plication to  the  case  of  a  person  whose  foot 
is  caught  between  the  ties  of  a  railroad  trestle, 
but  who  to  all  appearances  Is  simply  squatting 
or  sitting  there,  and  is  in  the  possession  of 
ail  his  faculties. 

As  in  other  cases  affecting  trespassers,  it  Is 
held  by  a  few  authorities  that  the  only  duty 
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arising  under  such  circumstances  is  to  avoid 
wilful  injury. 

The  sole  duty  which  a  railroad  company  owes 
to  a  trespasser  whose  foot  is  caught  in  the 
track  is  not  wantonly  or  with  reckless  careless- 
ness to  injure  him  after  his  situation  is  per- 
ceived. Bt.  Louis,  1.  M.  &  S.  R.  Co.  v.  Monday, 
49  Ark.  257.  4  S.  W.  782;  Louisville,  N.  A. 
Sc  C.  R.  Co.  V.  Phillips,  112  Ind.  69,  2  Am.  St 
Rep.  155,  13  N.  E.  132. 

See  further,  as  to  liability  of  a  railroad  com- 
pany for  Injuries  to  persons  in  such  situation, 
note  on  Care  required  of  railroad  companies  to 
prevent  injuring  small  children  upon  the  track, 
25  L.  R.  A.  784. 

3.  Walkinff  on  railway  trestle. 

Where  those  in  charge  of  a  railroad  train  dis- 
cover a  person  on  a  trestle,  from  which  he  can- 
not step  off  to  a  place  of  safety,  it  is  their  daty 
to  stop  the  train,  if  possible.  Peirce  v.  Walters, 
164  111.  560,  45  N.  E.  1068,  AiBrming  63  111. 
App.  562;  Cook  v.  Central  R.  &  Bkg.  Cb.  67 
Ala.  533. 

And  even  if  such  person  might  save  himself 
by  a  perilous  Jump  of  11  feet  to  the  ground,  it 
is  the  duty  of  the  engineer,  upon  discovering 
his  peril,  to  resolve  all  doubt  in  favor  of  hu- 
man life,  and  forthwith  reverse  his  engine,  and 
put  on  the  brakes.  Clark  v.  Wilmington  &  W. 
R.  Co.  109  N.  C.  430,  14  L.  R.  A.  749,  14  S.  E. 
43. 

Persons  operating  a  •railroad  train  are  not 
permitted  to  speculate,  in  such  case,  whether 
a  trespasser  will  Jump  from  the  trestle,  or  lie 
down,  or  in  some  other  way  get  out  of  harm's 
way,  a  moment  after  it  becomes  evident  that 
he  is  insensible  of  the  impending  danger,  or  in- 
capable of  providing  for  his  safety.  The  mo- 
ment that  a  person  goes  upon  such  a  bridge  his 
peril  is  manifest  and  imminent,  and  the  rail- 
road employees,  having  this  knowledge,  are  re- 
quired to  exercise  reasonable  care  to  avoid  a 
collision.  Purcell  v.  Chicago  &  N.  W.  R.  Co. 
109  Iowa,  628,  77  Am.  St.  Rep.  557,  80  N.  W. 
682;  Central  R.  &  Bkg.  Co.  v.  Vaughan,  93 
Ala.  209,  30  Am.  St.  Rep.  50,  9  So.  468. 

In  such  case  no  presumption  can  arise  that 
the  person  in  peril  will  take  care  of  himself, 
and  it  is  the  imperative  duty  of  the  engineer, 
upon  discovering  a  person  In  such  situation,  to 
endeavor  to  stop  his  train  immediately.  But, 
although  the  trestle  is  between  a  blow  post  and 
a  public  crossing,  the  omission  of  the  company 
to  observe  the  statutory  requirements  as  to 
signals  and  checking  speed  before  persons  on 
the  trestle  are  discovered  is  not  negligence. 
Atlanta  &  C.  Air-Line  R.  Co.  v.  Gravitt,  93  Ga. 
869,  26  L.  R.  A.  568,  44  Am.  St.  Rep.  145. 
20  S.  E.  550. 

Even  though  the  engineer  of  a  train  believes 
that  a  person  will  reach  the  end  of  the  trestle 
in  time  to  escape  injury,  he  is  deemed  guilty 
of  negligence  if,  having  discovered  the  person's 
peril  in  time,  he  fails  to  stop  the  train  or  lessen 
its  speed  until  too  late  to  avoid  a  collision. 
Vanarsdall  v.  Louisville  &  N.  R.  Co.  23  Ky. 
L.  Rep.  1666,  65  S.  W.  858,  25  Ky.  L.  Rep. 
1482,  77  S.  W.  1103. 

A  railroad  company  is  guilty  of  negligence  in 
running  down  a  child  upon  a  trestle  4  or  5  feet 
high,  where  it  is  seen  by  those  operating  the 
train  when  from  800  to  1,000  feet  distant,  and 
the  train  runs  about  250  feet  thereafter  before 
any  effort  is  made  to  check  its  speed,  and  even 
then  an  emergency  stop  is  not  made.  St.  Louis 
69  L.  R.  A. 


S.  W.  R.  Co.  V.  Bolton  (Tex.  Civ.  App.)  81  8. 
W.   123. 

In  Becker  v.  Louisville  &  N.  R.  Co.  110  Ky. 
474,  53  L.  R.  A.  267,  96  Am.  St.  Rep.  459,  61 
S.  W.  997,  which  was  an  action  foir  injuries  to 
a  boy  of  fourteen  on  a  railroad  trestle,  while 
he  was  in  the  act  of  assisting  a  companion  who 
ha^  fallen  through  the  cross-ties,  it  is  said: 
''If  it  be  conceded  that  the  plaintiff  was  a 
trespasser,  and  that  defendant  owed  him  no 
duty  except  to  protect  him  after  discovering 
his  peril,  it  is  clear  that,  when  discovered  upon 
the  bridge,  the  defendant  should  have  given  him 
ample  time  to  have  escaped.  If  he  had  simply 
been  on  the  railroad  track  in  the  open  ctmntry, 
it  might  be  said  that  defendant  had  a  right  to 
presume  that  he  would  step  off  the  track,  and 
get  out  of  the  way  of  the  train ;  but  if  a 
party,  having  started  to  cross  a  bridge  of  as 
much  length  as  the  one  under  consideration, 
had  no  means  of  escape  except  to  reach  the 
termination  of  the  bridge,  common  humanity 
demands  that,  even  if  a  trespasser,  he  should 
not  be  wantonly  run  over,  but  should  have  a 
reasonable  chance  to  cross  the  bridge  in  safe*- 
ty." 

But,  if  a  trespasser  on  a  trestle  Is  not  seen 
until  it  is  too  late  to  stop  the  train  before 
striking  him,  the  railroad  company  is  not  liable 
for  his  injuries.  Tennenbrock  v.  Southern 
Pacific  Coast  R.  Co.  59  Cal.  269;  Anderson  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  87  Wis,  195. 
23  L.  R.  A.  203,  58  N.  W.  79;  Shaw  v.  Mis- 
souri P.  R.  Co.  104  Mo.  656,  16  S.  W.  832; 
Camden,  G.  &  W.  R.  Co.  v.  Young,  60  N.  J. 
L.  193,  37  Atl.  1013 ;  Atlanta  &  C.  Air-Line  R. 
Co.  V.  Gravitt,  93  Ga.  369,  26  L.  R.  A.  553,  44 
Am.  St.  Rep.  145,  20  S.  E.  550. 

If,  however,  the  trestle  has  been  in  constant 
use  as  a  walk  way  for  years,  with  the  knowl- 
edge of  the  railroad  company  and  its  employees, 
so  that  persons  may  reasonably  be  expected  to 
be  present  there,  it  Is  the  duty  of  the  company 
to  use  reasonable  care  to  discover  a  person 
walking  thereon,  whether  he  is  a  licensee  or  a 
trespasser.  Chesapeake  &  O.  R.  Co.  v.  Rodgers, 
100  Va.  324,  41  S.  E.  732;  Cassida  v.  Oregon 
B.  &  Nav.  Co.  14  Or.  551,  18  Pac.  438. 

Where  an  engineer,  after  seeing  a  man  on  a 
trestle,  checked  his  train,  and  could  have  avoid- 
ed a  collision,  but  relieved  the  brakes,  and  made 
no  further  effort  to  stop,  upon  the  man  taking 
a  position  on  a  cap-sill,  where  others  had  es- 
caped unhurt  while  a  train  was  passing,  the 
railroad  was  held  not  liable  for  an  injury  in- 
flicted by  reason  of  the  man  not  holding  his 
head  back  far  enough  to  escape  the  train.  Lit- 
tle V.  Carolina  C.  R.  Co.  118  N.  C.  1072,  24 
S.  E.  514. 

Opposed  to  the  rule  of  the  f^:egolng  au- 
thorities that  the  situation  of  a  person  upon  a 
railroad  trestle  constitutes  In  itself  a  condi- 
tion of  helplessness,  demanding  aflBrmative  ac- 
tion by  the  servants  of  the  railroad  to  avoid 
injury,  there  are  a  few  cases  holding  that  such 
duty  does  not  arise  until  it  becomes  apparent 
that  the  person  on  the  trestle  will  not  get  out 
of  harm's  way.  Smalley  v.  Southern  R.  Co. 
57  S.  C.  243,  35  S.  B.  489. 

And  in  Southern  R.  Co.  v.  Bush,  122  Ala.  470, 
26  So.  168,  where  the  injured  party  saw  the 
approaching  train  when  at  the  further  end  of 
the  trestle,  and  in  time  to  get  off  to  a 
place  of  safety,  but,  Instead,  started  to  mn 
across  in  front  of  the  train,  it  is  held  that  it 
was  the  duty  of  the  engineer  to  begin  to  stop 
the  engine  only  from  the  moment  that  the  tres- 
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passer's  conduct  made  it  reasonably  manifest 
that  he  did  not  intend  to  get  out  of  the  way, 
or  could  not  reasonably  extricate  himself  from 
his  peril. 

In  North  Carolina,  where  the  law  Imposes 
upon  railroad  companies  the  duty  of  maintain- 
ing a  lookout  for  trespassers,  a  railroad  com- 
pany is  liable  for  running  down  and  injuring 
a  person  negligently  walking  on  its  trestle,  and 
who  18  unable  to  save  himself,  if  those  in 
charge  of  the  train  discovered,  or  by  the  ex- 
ercise of  ordinary  care  might  have  discovered, 
the  peril  of  the  injured  person,  and  might,  by 
the  exercise  of  such  care,  have  avoided  the  ac- 
cident. Bogan  ▼.  Carolina  C.  R.  Co.  129  N. 
C.  154,  55  L.  R.  A.  418,  &9  S.  E.  808. 

And  In  West  Virginia,  where  the  same  duty 
is  imposed  in  relation  to  trespassers,  the  fail- 
ure to  discover  two  children  sitting  astride  the 
guard  rail  on  a  trestle  is  culpable  negligence, 
where  the  evidence  tends  to  show  they  had 
been  there  for  some  time  before  being  struck 
by  the  train,  on  a  bright  June  morning,  and 
the  engineer  had  a  clear  view  of  the  trestle  for 
%  mile.  Gunn  v.  Ohio  River  R.  Co.  42  W.  Va. 
676,  36  L.  R.  A.  575,  26  S.  E.  546. 

On  the  other  hand,  in  Indiana,  where  no  lia- 
bility is  recognized  for  an  injury  to  a  tres- 
passer, unless  it  is  wilfully  inflicted,  a  rail- 
road company  was  not  liable  for  running  down 
a  person  on  a  trestle,  where  the  trespasser  saw 
the  train  at  a  distance  of  2,000  feet,  and 
having  started  to  retrace  his  steps  to  the  end 
of  the  trestle  100  feet  distant  the  engineer  be- 
lieved he  would  escape  until  it  was  too  late 
to  stop  the  train.  Ullrich  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  151  Ind.  358,  51  N.  E.  95. 
This  harsh  rule  seems  to  obtain,  likewise,  in 
Kansas.  Mason  v.  Missouri  P.  R.  Co.  27  Kan. 
83,  41  Am.  Rep.  405. 

4.  Falling  on  railway  track. 

If  a  person  on  horseback  is  thrown  from 
his  horse  upon  a  railroad  track,  in  front  of  an 
approaching  train,  and  is  lying  there  in  a 
stunned  or  Insensible  condition,  it  becomes  the 
duty  of  those  in  charge  of  the  train  to  use  every 
means  within  their  power  to  stop  the  train; 
and,  if  they  fail  to  do  so,  and  the  Jury  are 
satisfied  that  such  exertions,  promptly  em- 
ployed, would  have  averted  the  injury,  the 
railroad  company  is  liable.  Tanner  v.  Louis 
viUe  &  N.  R.  Co.  60  Ala.  621. 

Where  a  woman  fell  twice  upon  a  railroad 
track,  in  attempting  to  cross  before  an  ap- 
proaching train,  and  the  employees  in  charge 
of  the  train  saw  her  from  the  beginning  to  the 
end  of  the  tragedy,  and  the  evidence  as  to  the 
distance  of  the  train  from  her  when  she  first 
stepped  upon  the  track  ranges  from  6  to  500 
f^et,  and  that  of  the  speed  of  the  train  from 
6  to  20  miles  an  hour,  the  question  whether 
the  railroad  company,  in  running  over  the  wo- 
man, was  guilty  of  negligence  subsequent  to 
her  contributory  negligence,  is  a  question  for 
the  Jury.  Sullivan  v.  Missouri  P.  R.  Co.  117 
Mo.   214,    23    S.    W.   149. 

In  McKeon  v.  Stein  way  R.  Co.  20  A  pp.  Div. 
601,  47  N.  Y.  Supp.  374,  the  plaintiff,  by  a  col- 
lision occurring  through  his  negligence,  was 
thrown  from  his  wagon  onto  the  track  of  the 
defendant,  and,  while  lying  there  in  an  uncon- 
scious condition,  was  struck  by  one  of  defend- 
ant's cars.  The  trial  court  charged  the  Jury 
to  the  effect  that,  if  any  negligence  of  the 
plaintiff  contributed  to  the  collision  which 
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caused  him  to  be  thrown  upon  the  track,  what 
followed  was  in  like  manner  affected  by  that 
negligence,  and  he  could  not  recover.  Upon 
appeal,  such  instruction  was  held  to  be  er- 
roneous, the  court  saying:  "It  may,  in  view 
of  Ihe  finding  of  the  Jury,  be  assumed  that  the 
negligence  of  the  plaintiff  placed  him  In  the 
position  where  he  is  said  to  have  been  struck 
by  the  other  car,  and  that,  therefore,  the  in- 
Jury  there  received  by  him  was  in  some  sense 
the  consequence  of  his  negligence.  But  it  does 
not  follow  that  this  gave  legal  immunity  to  the 
defendant  to  run  its  car  onto  him.  The  negli- 
gence of  a  plaintiff  which  is  effectual  to  relieve 
a  defendant  from  liability  for  the  consequences 
of  his  negligence  must  be  proximate  in  such 
sense  as  to  contribute  concurrently  to  the  re- 
sult complained  of.  Although  the  injury  may 
not  have  occurred  but  for  the  negligence  of  the 
former,  his  antecedent  negligence  may  not  be 
concurrent  or  simultaneous  in  such  sense  as  to 
relieve  the  latter  from  the  consequences  of  his 
negligence.  In  other  words,  when  a  plaintiff, 
by  his  negligence^  has  placed  himself  in  a  dan- 
gerous position,  the  defendant,  advised  of  his 
situation,  is  not  for  that  reason  legally  Justi- 
fied in  failing  to  use  reasonable  care  to  not 
injure  him." 

Likewise,  where  a  woman  while  crossing  the 
street  was  knocked  down  by  a  cab,  and  thrown 
upon  the  street  car  track,  and  while  in  that 
situation  she  was  run  over  by  one  of  the  de- 
fendant's cars,  the  Jury  was  Instructed  that  her 
presence  upon  the  track  under  the  circum- 
stances gave  the  car  driver  no  legal  license  to 
run  over  her,  but  that  he  was  bound  to  ex- 
ercise reasonable  care  to  avoid  doing  her  any 
further  injury.  Mooney  v.  Third  Ave.  R.  Co. 
2  N.  Y.  City  Ct.  Rep.  366. 

If  a  boy  is  lying  in  a  helpless  condition  upon 
a  street  car  track,  where  the  motorman  of  an 
approaching  car,  by  the  exercise  of  ordinary 
care,  can  discover  him  in  time  to  avoid  injur- 
ing him,  but,  instead,  wantonly,  recklessly,  and 
negligently  runs  the  car  over  him,  the  railroad 
company  is  liable,  regardless  of  how  the  boy 
came  to  be  on  the  track.  Chicago  City  R.  Co. 
V.  O'Donnell,  207  111.  478,  69  N.  E.  882. 

A  street  railway  company  is  chargeable  with 
negligence  in  running  over  a  child  who  has  fall- 
en upon  its  track,  at  such  distance  as  to  allow 
ample  time  for  the  stoppage  of  an  approaching 
car  before  reaching  him,  but  who  is  not  dis- 
covered by  the  driver  by  reason  of  his  being  en- 
gaged in  conversation  with  passengers,  with  his 
back  toward  the  horses.  Ordinary  care  is  not 
sullicient  under  such  circumstances.  If  a  hu- 
man being  is  seen  by  an  engineer  or  by  a  driver 
lying  upon  a  railroad  track,  it  is  his  duty  to 
exercise  the  very  highest  care,  and  to  make  the 
greatest  effort  to  avoid  his  destruction.  Mentz 
V.  Second  Ave.  R.  Co.  3  Abb.  App.  Dec.  274, 
Afllrming  2  Robt.  356. 

A  contrary  rule  seems  to  be  laid  down,  with- 
out apparent  reason,  in  McDonald  v.  Metropoli- 
tan Street  R.  Co.  93  App.  Div.  238,  87  N.  Y. 
Supp.  699,  where  it  is  held  that  the  falling  of 
a  boy  upon  a  street  car  track  40  or  50  feet  in 
advance  of  a  car  does  not  present  a  situation 
calling  for  the  exercise  of  ordinary  care  to 
avoid  injury,  although  the  car  might  have  been 
stopped  within  10  feet.  The  attempt  to  show 
that  the  facts  of  this  case  present  but  a 
single  situation  not  admitting  of  a  subsequent 
act  of  negligence,  which  distinguishes  It  from 
Weitzman  v.  Nassau  Electric  R.  Co.  33  App. 
Div.  585,  53  N.  Y.  Supp.  905,  and  makes  the 
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rule  of  the  latter  case  inapplicable.  Is  difficult 
of  appreciation.  If,  after  the  boy  fell  upon 
the  track,  he  was  seen  by  the  car  driver  at  a 
distance  of  40  or  50  feet,  and  the  car  could 
have  been  stopped  within  10  feet,  it  would 
seem  that  the  omission  to  stop  the  car  was  a 
failure  of  duty  for  which  the  railway  com- 
pany would  be  liable  under  the  doctrine  of  the 
cases  above  cited. 

And  where  a  boy,  in  crossing  the  street  be- 
fore an  approaching  car,  stumbled  and  fell  up- 
on the  track  at  such  distance  in  front  of  the 
car  as  that,  if  traveling  at  the  usual  rate  of 
speed,  it  would  have  reached  him  in  about  two 
seconds,  and  that  was  all  the  time  the  driver 
had  to  discover  his  peril,  apply  the  brakes,  and 
arrest  the  motion  of  the  car  before  reaching 
him,  and  there  was  no  evidence  that  by  the  ex- 
ercise of  vigilance  the  driver  could  have  arrest- 
ed the  car  in  time  to  have  avoided  injuring 
him,  the  failure  to  stop  the  car  before  injury 
was  held  not  to  be  negligence.  Fenton  v.  Sec- 
ond Ave.  R.  Co.  126  N.  Y.  625,  26  N.  E.  967, 
Reversing  56  Hun,  99,  0  N.  Y.  Supp.  162. 

No  recovery  can  be  had  for  an  injury  to  a 
child  from  being  struck  by  an  electric  street 
car  where  the  child  fell  upon  the  track  in  an 
attempt  to  cross  the  street. in  front  of  the  car, 
and  the  motorman  had  the  car  so  well  under 
control  that  he  stopped  it  In  the  "briefest  in- 
stant of  time"  after  the  child  fell,  and  he  had 
reason  to  believe,  until  she  fell,  the  child  would 
cross  the  track  safely.  Stabenau  v.  Atlantic 
Ave.  R.  Co.  155  N.  Y.  511,  63  Am.  St.  Rep.  698, 
50  N.   B.  277. 

In  Griswold  v.  Boston  &  M.  R.  Co.  183  Mass. 
434,  67  N.  E.  354,  where  plaintiff  was  run 
over  by  an  engine  after  falling  upon  a  rail- 
road' track,  and  was  unable  to  move,  it  does 
not  appear  whether  those  In  charge  of  the  en- 
gine discovered  plaintiff's  situation  in  time  to 
have  stopped  before  injuring  her ;  but  the  court 
held  that,  being  a  trespasser,  the  defendant 
owed  her  no  duty  save  that  of  refraining  from 
wilfully  or  wantonly  running  her  down. 

And  no  obligation  rests  upon  a  railroad  com- 
pany to  stop  its  train  to  care  for  a  trespasser 
who  has  fallen  from  another  train  to  the 
space  between  tracks,  where  he  is  in  such  a 
position  that  he  can  be  passed  in  safety,  and 
Injury  only  results  by  the  trespasser  making 
an  imprudent  movement,  whereby  a  part  of 
his  body  is  thrust  into  danger,  after  a  part  of 
the  train  has  passed.  However,  it  is  said  by 
the  court:  "Had  the  deceased  been  lying  on 
the  track,  where  he  must  have  been  struck  if 
he  had  not  moved,  the  case  would  have  been 
different."  McKenna  v.  New  York  C.  &  II. 
R.  R.  Co.  9  Daly,  262. 

The  duty  of  a  railroad  company  to  avoid 
Injuring  a  person  thrown  upon  its  track,  out- 
side the  limits  of  the  highway,  arises  only  when 
the  perilous  position  of  such  person  is  seen  or 
known.  Western  Maryland  R.  Co.  v.  Kehoe, 
83  Md.  434,  35  Atl.  90. 

o.  iJrtvlng  frightened  horse. 

First.     General  rule  as  to  duty  under  such 
circumstances. 

The  improved  means  of  locomotion  for  the 
propulsion  of  vehicles  using  the  public  high- 
way has  materially  increased  the  danger  from 
accident  to  those  using  the  highway  for  vehi- 
cles drawn  by  animal  power.  To  this  new  sit- 
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nation  the  courts  have  applied  the  common- 
law  principle,  that  one  must  so  use  his  own  as 
not  to  injure  another  (Hudson  v.  Louisville 
&  N.  R.  Co.  14  Bush,  303),  and,  while  recog- 
nizing the  right  of  the  horseless  vehicles 
to  the  use  of  the  highway,  have  imposed 
upon  their  owners  the  duty  of  using  ordi- 
nary care  to  avoid  injury  to  those  who  are 
seen  to  be  in  peril  from  the  operation  of  such 
vehicles.  A  horse  seriously  frightened  is  dilfl- 
cult  to  control,  and  is  liable  to  become  unman- 
ageable; and,  to  the  extent  that  he  cannot  be 
controlled,  his  driver  is  in  a  helpless  situation, 
and  a  proper  subject  for  that  special  care  in 
avoidance  of  injury  which  the  law  requires  as 
to  other  helpless  persons. 

Street  railroads  being  granted  very  great 
privileges  out  of  the  public  right,  their  treat- 
ment of  the  public  must  be  reasonable  in  re- 
turn ;  so  that  if  a  person  or  a  team,  "through 
accident  or  misjudgment,  or  for  any  cause,  be 
caught  in  a  position  of  any  peril  by  coming  in 
collision  or  close  contact  with  the  cars,  it  is 
the  duty  of  those  who  are  managing  the  cars 
to  use  all  possible  effort,  by  slackening  the 
speed  of  a  car  or  stopping  it  altogether,  In 
order  to  avoid  injury.  If  a  horse  driven  by  a 
traveler  appears  to  be  restive  or  refractory  at 
the  sight  of  a  moving  car  the  movement  of  the 
car  should  be  managed  in  such  a  way  as  to  re- 
lieve. If  possible,  the  traveler  In  his  dilemma." 
Flewelling  v.  Lewiston  &  A.  Horse  R.  Co.  89 
Me.  585,  36  Atl.  1056. 

A  motorman  Is  supposed  to  know  that  his 
car  is  likely  to  frighten  horses  that  are  unac- 
customed to  the  sight  of  such  vehicles.  There- 
fore, "It  Is  his  duty,  if  he  sees  a  horse  In  the 
street  before  him  that  is  grreatly  frightened  at 
the  car,  so  as  to  endanger  his  driver  or  other 
persons  in  the  street,  to  do  what  he  reasonably 
can  in  the  management  of  his  car  to  diminish 
the  fright  of  the  horse ;  and  it  Is  also  his  duty 
in  running  the  car  to  look  out  and  see  whether, 
by  frightening  horses  or  otherwise,  he  Is  putting 
In  peril  other  persons  lawfully  using  the  street 
on  foot  or  with  teams.  In  this  way  the  con- 
venience and  safety  of  everybody  can  be  pro- 
moted without  serious  detriment  to  anybody." 
Ellis  V.  Lynn  &  B.  R.  Co.  160  Mass.  341,  35  N. 
E.  1127;  Thompson  v.  Holyoke  Street  R.  Co. 
170  Mass.  365,  49  N.  E.  748;  Sunderland  v. 
Pioneer  Fire  Proof  Constr.  Co.  78  111.  App.  102 ; 
Ft.  Scott  Rapid-Transit  R.  Co.  v.  Page,  10  Kan. 
App.  362,  59  Pac.  690;  Owensboro  City  R.  Co. 
V.  Lyddane,  19  Ky.  L.  Rep.  698,  418.  W.  578 ; 
Lincoln  Rapid  Transit  Co.  v.  Nichols,  37  Neb. 
332,  20  L.  R.  A.  853,  55  N.  W.  872 ;  McClellan 
V.  Ft.  Wayne  &  B.  I.  R.  Co.  105  Mich.  101,  62 
N.  W.  1023 ;  Meyers  v.  Brantford  Street  R.  Co. 
31  Out.  Rep.  309. 

If  persons  in  charge  of  a  street  car  discover 
a  man  with  a  runaway  horse  on  the  track,  and 
that  he  may  be  saved  from  Injury  by  stopping 
the  car,  it  Is  their  duty  to  stop.  Thiel  v. 
South  Covington  &  C.  Street  R.  Co.  25  Ky.  L. 
Rep.  1590,  78  S.  W.  206. 

A  street  railway  company  Is  liable  for  In- 
juries resulting  from  one  of  its  cars  negligently 
striking  a  frightened  horse  and  its  rider,  al- 
though the  horse  was  not  seen  by  the  motorman, 
by  reason  of  his  attention  being  attracted  to 
a  bicycle  that  was  keeping  pace  with  his  car. 
Omaha  Street  R.  Co.  v.  Duvall,  40  Neb.  29,  68 
N.  W.  531. 

"The  sum  of  the  adjudicated  cases  bearing 
upon  the  relative  rights  and  duties  of  street 
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cars  and  citizens  traveling  In  vehicles  drawn  by 
horses  or  other  animals  Is,  that  both  have  a 
right  to  use  the  street,  but  that  neither  has  an 
exclusive  right.  The  operator  of  a  street  car 
is  not  necessarily  obliged  to  stop  the  car  every 
time  a  horse  shies  or  scares  at  the  approaching 
car ;  but,  when  the  operator  of  the  car  sees 
that  a  horse  is  frightened  at  the  car,  it  is  his 
duty  to  manage  his  car  in  such  manner  as  a 
man  of  ordinary  prudence  would  do  under  the 
same  circumstances ;  and  It  Is  always  a  ques- 
tion of  fact  for  the  Jury  whether  such  care  in 
the  running  of  the  car  has  been  observed.  This 
duty  may,  or  may  not,  lead  to  the  necessity 
for  bringing  a  car  to  a  full  stop.  The  duty 
of  the  company  in  this  regard  is  just  the  same 
as  the  duty  of  one  individual  or  citizen  to 
another  when  they  meet  on  the  highway,  and 
the  horse  of  the  one  becomes  frightened  at 
the  vehicle  of  the  other,  or  at  anything  upon 
the  vehicle  of  another."  Oates  v.  Metropoli- 
tan Street  R.  Co.  168  Mo.  535,  58  L.  R.  A.  447, 
68  S.  W.  906. 

This  statement  of  the  law  is  cited  with  ap- 
proval in  Schafstette  v.  St  Louis  &  M.  River 
R.  Co.  175  Mo.  142.  74  S.  W.  826. 

Where  an  electric  car  ran  Into  a  frightened 
horse.  It  was  held  that,  "so  long  as  the  right 
of  a  common  user  of  the  tracks  exists  in  the 
public,  it  is  the  duty  of  passenger  railway 
companies  to  exercise  such  watchful  care  as 
will  prevent  accidents  or  injuries  to  persons 
who,  without  negligence  on  their  own  part, 
may  not  at  the  moment  be  able  to  get  out  of 
the  way  of  a  passing  car.  The  degree  of  care 
to  be  exercised  must  necessarily  vary  with  the 
circumstances,  and  therefore  no  unbending  rule 
can  be  laid  down."  Gibbons  v.  WIlkes-Barre 
&  Suburban  Street  R.  Co.  155  Pa.  279,  26  Atl. 
417. 

A  motorman  running  a  car  at  the  speed  of 
8  or  10  miles  an  hour  is  negligent  In  not 
slackening  the  speed  of  his  car,  where,  by  the 
exercise  of  reasonable  care,  he  might  have  seen, 
by  the  aid  of  electric  lights,  a  colt,  attached 
to  a  vehicle,  shying  at  the  approach  of  his  car 
when  a  block  distant,  and  that,  when  the  car 
approached  within  25  feet,  the  colt  turned  sud- 
denly, and  attempted  to  cross  the  track  in 
front  of  the  car.  Marion  Street  R.  Co.  v.  Carr, 
10  Ind.  App.  200,  87  N.  E.  952. 

If,  by  checking  the  speea  of  his  car  upon 
first  perceiving  the  fright  of  a  horse,  a  motor- 
man  would  have  been  able  to  stop  his  car 
after  the  horse  jumped  across  the  track,  his 
failure  to  take  such  precaution,  in  view  of 
the  peril  of  those  in  the  vehicle  to  which  the 
horse  was  attached,  is  negligence.  Citizens' 
Street  R.  Co.  v.  Lowe,  12  Ind.  App.  47,  39  N. 
E.  165. 

If  a  motorman  in  charge  of  a  street  car 
sees  a  horse  frightened  by  Its  approach,  and 
backing  the  wagon  to  which  It  Is  attached  onto 
the  track  in  front  of  the  car,  and  that  there  Is 
danger  of  a  collision ;  and  the  car  can  be 
stopped  in  time  to  prevent  a  collision,  the 
failure  to  stop  is  negligence.  Richter  v.  Cicero 
&  P.  Street  R.  Co.  70  111.  App.  196 ;  Lexington 
R.  Co.  V.  Fain,  25  Ky.  L.  Rep.  2243,  80  S.  W. 
463. 

If  the  motorman  of  a  street  car  sees  that  a 
horse  being  led  In  the  highway  has  become  un- 
manageable, and  that  Us  fright  is  due  to  the 
approach  of  his  car,  it  is  his  duty  to  put  his 
car  under  such  control  as  to  be  able  to  stop  it, 
and  to  take  all  necessary  precautions  to  that 
end;  and  the  failure  to  do  so  is  negligence. 
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Cameron  v.  Jersey  City,  H.  &  P.  Street  R,  Co. 
70  N.  J.  L.  633,  57  Atl.  417. 

And  the  same  duty  Is  Imposed  upon  those 
operating  steam  railroads  where  their  opera- 
tion Is  likely  to  result  in  injury  to  drivers  of 
frightened  animals. 

If  a  locomotive  engineer  sees  a  man  with  a 
wagon  and  team  between  tracks  at  a  railway 
crossing,  and  that  the  team  is  scared  and  un- 
manageable, and  by  the  exercise  of  reasonable 
care  and  diligence  he  can  stop  the  train  in  time 
to  avoid  a  collision,  his  failure  to  do  so  Is 
negligence,  for  which  the  railroad  company  Is 
liable,  even  though  he  resorts  to  means  which 
seem  to  him  best  to  avoid  the  accident.  Pence 
V.  Chicago,  R.  I.  &  P.  R.  Co.  79  Iowa,  389,  44 
N.  W.  686. 

Evidence  that  an  engineer  opened  the  steam 
cocks  of  his  engine,  and  began  to  move  the 
same,  while  plaintiff  was  trying  to  calm  his 
frightened  horse  at  a  highway  crossing,  and 
thereby  caused  the  horse  to  take  greatier  fright, 
and  to  spring  down  an  embankment,  waereby 
plaintiff  was  injured,  will  support  a  verdict 
for  plaintiff.  Inabnett  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  60  Ark.  130,  61  S.  W.  570;  Toledo,  W. 
&  W.  R.  Co.  V.  Harmon,  47  111.  298,  95  Am.  Dec. 
489. 

A  railroad  company  has  no  right  to  continue 
blowing  a  locomotive  whistle  in  a  city,  town 
or  village,  for  the  purpose  of  giving  a  signal 
of  Its  approach  to  the  station,  after  the  engi- 
neer discovers  that  a  blast  of  the  whistle  al- 
ready given  has  frightened  a  horse  drawing  a 
vehicle  along  the  public  road,  and  that  the 
horse  will  probably  be  more  frightened  by  con- 
tinuing to  blow  till  the  signal  is  completed; 
the  driver  seated  in  the  vehicle  being  engaged 
in  an  effort  to  control  the  animal.  Akridge  v. 
Atlanta  &  W.  P.  R.  Co.  90  Ga.  232,  16  S.  B.  81 ; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Spence  (Tex.  Civ. 
App.)  32  S.  W.  329 ;  Manchester  South  Junc- 
tion &  A.  R.  Co.  V.  Fullarton,  14  C.  B.  N.  S. 
54. 

Even  though  there  Is  reason  for  the  blowing 
of  the  whistle  of  an  engine,  still,  if  the  engineer 
sees  that  a  horse  In  the  highway  will  be  fright- 
ened, and  Its  driver  probably  injured,  and  he 
can  desist  from  blowing  it  consistently  with 
his  duties,  and  without  damage  to  the  railroad 
company,  it  is  his  duty  to  refrain  from  blow- 
ing it  for  a  reasonable  time.  St.  Louis  S.  W. 
R.  Co.  V.  Kilman  (Tex.  Civ.  App.)  86  S.  W. 
1050. 

Second.     Basis  of  duty  in  such  cases. 

It  Is  not  the  danger  of  collision  which  Is  the 
basis  of  the  duty  In  such  cases,  but  the  equal- 
ity of  right  as  between  persons  using  the  high- 
way, and  the  obligation  of  each  to  use  the  same 
with  a  reasonable  regard  for  the  safety  and 
convenience  of  others.  This  "reasonable  re- 
gard" Involves  the  exercise  of  ordinary  care 
to  prevent  one*s  conduct  or  property  becoming 
an  instrument  of  Injury  to  others  lawfully  us- 
ing the  highway ;  and,  when  such  other  persons 
have  been  rendered  helpless,  in  a  measure, 
through  the  fright  of  their  animals,  ordinary 
care  as  to  them  means  such  especial  care  as 
may  reasonably  be  expected  of  one  under  the 
circumstances  of  the  particular  situation  to 
prevent  the  threatened  Injury.  Ellis  v.  Lynn 
&  B.  R.  Co.  160  Mass.  841,  85  N.  E.  1127; 
Gates  T.  Metropolitan  Street  R.  Co.  168  Mo. 
635,  58  L.  R.  A.  447,  68  S.  W.  906. 
34 
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Third. 


Manifestation    of    peril    necessary    to 
creation  of  duty. 


Generally  the  mere  fright  of  horses  is  In- 
safflcient  to  Impose  upon  those  causing  the 
same  the  duty  of  this  especial  care.  If  the 
driver  is  a  person  apparently  able  to  control  bis 
horse,  notwithstanding  its  fright,  the  duty  of 
increased  care  can  hsrdly  be  said  to  arise.  On 
the  other  hand,  if  the  driver  is  a  woman  or 
young  person,  or  If  It  is  apparent  that  the 
horse,  whoever  the  driver,  has  become  unman- 
ageable, then  a  situation  is  presented  which 
demands  the  exercise  of  ordinary  care,  accord- 
ing to  the  necessities  of  the  situation,  to 
diminish  the  fright  of  the  horse,  and  prevent 
any  resulting  damage.  As  a  general  rule, 
therefore,  the  fright  of  the  horse  must  be  ac- 
companied by  some  manifestation  of  peril  In 
order  to  create  the  duty.  Oates  v.  Metropoli- 
tan Street  R.  Co.  168  Mo.  635,  58  L.  R.  A.  447. 

68  S.  W.  »oe ;  East  St.  Louis  &  St.  L.  Electric 
Street  R.  Co.  v.  Wachtel,  63  111.  App.  181 ;  Lake 
Erie  &  W.  R.  Co.  v.  Juday,  19  Ind.  App.  436. 
49  N.  K.  843. 

In  Hammond,  W.  &  E.  C.  Electric  R.  Co.  v. 
Eads,  82  Ind.  App.  249,  69  N.  E.  555,  it  is  held 
that  a  motorman  is  not  required  to  stop  his 
car  immediately  upon  seeing  a  horse  or  team 
by  the  side  of  the  track  manifesting  fright,  un- 
less the  situation  is  such  as  would  lead  a  rea- 
sonable man  to  believe  that  damage  to  persons 
or  property  cannot  otherwise  be  avoided.  But 
It  is  held  to  be  culpable  negligence  not  to  stop 
a  car,  where  the  motorman  sees  a  horse  that 
has  become  unmauageable  dragging  its  driver, 
and  running  near  the  track,  and  swerving  from 
side  to  side. 

Eastwood  V.  La  Crosse  City  R.  Co.  94  Wis. 
163,  68  N.  W.  651,  holds  that  an  inference  of 
negligence  is  not  Justified  from  the  facts  that 
a  motorman  saw,  or  might  have  seen,  at  a  dis- 
tance of  175  feet,  upon  a  well-traveled  road,  a 
gentle  team,  driven  by  a  full-grown  man,  be- 
ginning to  prance,  but  failed  to  put  on  the 
brakes  and  throw  off  the  current  until  some- 
where from  40  to  100  feet  from  the  point  where 
the  team  backed  suddenly,  and  threw  the  corner 
of  the  sleigh  to  which  it  was  attached  against 
the  car. 

And  in  Cornell  v.  Detroit  Electric  R.  Co.  82 
Mich.  495,  46  N.  W.  701,  it  Is  said  that  a 
street  railway  company  fulfils  its  duty  by  com- 
mencing to  run  its  car  more  slowly  upon  ob- 
serving the  fright  of  a  colt  with  a  man  at  his 
head,  from  350  to  400  feet  distant.  The  in- 
Jury  in  this  case  occurred  after  the  colt  had 
been  led  into  an  adjacent  field,  when  the  car 
was  yet  150  to  200  feet  distant. 

The  sounding  of  a  railroad  whistle  when 
within  a  few  steps  of  a  horse  that  has  become 
frightened  will  not  of  itself  give  a  right  of  ac- 
tion; but  it  must  be  shown  that  the  circum- 
stances attending  Its  use  are  such  that  a 
prudent  regard  for  the  rights  of  others  forbids 
it.  Hudson  V.  Louisville  &  N.  R.  Co.  14  Bush, 
303. 

Whether  the  circumstances  were  such  as 
to  apprise  a  locomotive  engineer,  or  to  charge 
him  with  notice,  of  the  peril  attending  the 
continued  blowing  of  his  whistle,  where  a  horse 
had  been  frii?htened  thereby,  is  a  question  for 
the  Jury.  Akrldge  y.  Atlanta  &  W.  P.  R.  Co. 
90  Ga.  232,  16  S.  E.  81. 
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Fourth.     Causing    fright,    without    subsequent 
negligence,  will  not  create  liability. 

Since  owners  of  vehicles  run  by  motive  power 
have  the  same  right  to  use  the  highway  as 
those  using  animal  power,  they  are  not  respon- 
sible for  injuries  resulting  from  the  fright  of 
horses  at  the  sight  of  such  vehicles,  unless  they 
fail  to  use  reasonable  care  to  avoid  injury,  after 
they  discover,  or  are  negligent  in  not  discover- 
ing, a  situation  demanding  especial  care  on 
their  part  to  prevent  injury  resulting  from  this 
exercise  of  their  otherwise  lawful  right  Kan- 
kakee Electric  R.  Co.  v.  Lade,  56  111.  App.  454 ; 
Galesburg  Electric  Motor  &  P.  Co.  v.  Manville» 
61  111.  App.  490. 

A  motorman  is  not  negligent,  if,  upon  dis- 
covering the  fright  of  a  horse  crossing  the 
track,  he  turns  off  the  motive  power,  applies 
the  brake,  and  makes  every  proper  effort  to 
prevent  a  collision,  and  avoid  further  frighten- 
ing the  horse.  O'Brien  v.  Blue  Hill  Street  R. 
Co.  186  Mass.  440,  71  N.  E.  051. 

If  a  car  approaches  a  frightened  team  on  a 
bridge  slowly  until  within  60  feet  of  the  team, 
and  then  stops,  the  railway  company  cannot  be 
held  liable  for  injuries  sustained  by  the  driver 
of  the  team  from  the  horses  shying  after  they 
reach  the  car.  Kankakee  Electric  R.  Co.  v. 
Lade,  56  111.  App.  454. 

A  railway  company  is  not  liable  for  causing 
death,  through  the  collision  of  one  of  its  cars 
with  a  runaway  horse,  where  the  motorman  at 
first  sight  of  the  horse  threw  off  the  current 
and  checked  the  speed  of  the  car,  and  had  run 
only  from  30  to  50  feet  when  the  horse  turned 
suddenly  ncross  the  path  of  the  car,  and  the 
vehicle  to  which  it  was  attached  was  struck  be- 
fore the  car  could  be  stopped.  Bishop  v.  Belle 
City  Street  R.  Co.  92  Wis.  139,  65  N.  W.  733. 

Evidence  that  a  horse  shied  when  from  20 
to  30  feet  from  an  electric  street  car  running 
at  its  usual  speed,  and  that  after  the  car  had 
passed  the  horse  made  a  sharp  turn  and  upset 
the  vehicle  to  which  it  was  attached,  thereby 
injuring  its  driver,  does  not  show  negligence 
on  the  part  of  the  railway  company.  Yingst  v. 
t.ebanon  &  A.  Street  R.  Co.  167  Pa.  438,  81 
Atl.  687. 

Where  a  street  car  company  is  doing  the 
thing  it  has  a  right  to  do,  no  presumption  of 
negligence  arises  from  the  fact  of  injury  from 
the  fright  of  a  horse ;  and  a  claim  that  the  com- 
pany is  negligent  in  not  exercising  Its  right  in 
such  a  way  as  to  minimize  an  impending  danger 
which  is  apparent  to  the  motorman  must  be 
supported  by  proof.  Atlanta  R.  &  Power  Co. 
V.  Johnson,  120  Ga.  908,  48  S.  E.  389. 


Fifth. 


Duty  where  fright  caused  by  sounding 
gong. 


A  street  railway  company.  In  operating  its 
cars  along  the  street,  has  the  right,  when  oc- 
casion requires,  as  a  measure  of  precaution,  to 
avert  danger  to  its  passengers  and  the  travel- 
ing public,  to  ring  a  bell  or  sound  a  gong,  and 
is  required  to  sound  it  when  approaching  a 
public  crossing.  But  this  duty  or  privilege 
does  not  warrant  the  bell  or  gong  being  sounded 
when  it  appears  that  it  is  dangerous  to  those 
traveling  along  the  street  to  do  so.  When  the 
circumstances  are  such  as  reasonably  to  lead  to 
the  belief  that  to  continue  to  do  so  will  likely 
cause  a  horse  or  team  to  become  unmanageable 
or  run  away,  and  thereby  cause  Injury  to  the 
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person  or  property  of  someoDe,  It  Is  the  duty 
of  the  company  to  cease  ringing  the  bell  or 
sonndlng  the  gong.  Citizens'  R.  Co.  v.  Hair 
(Tex.  Civ.  App.)  32  S.  W.  1050;  Galesburg 
Electric  Motor  &  P.  Co.  v.  Manvllle,  61  111. 
App.  490. 

A  contrary  view  seems  to  be  taken  In  Steiner 
V.  Philadelphia  Traction  Co.  134  Pa.  199,  19 
Atl.  491,  where  It  is  held  that  a  motorman  who 
brings  his  car  to  a  stop  alongside  a  restive 
horse  may  continue  to  sound  his  gong,  although 
it  Is  needlessly  done.  The  opinion  is  very  un- 
satisfactory in  its  reasoning,  and  seems  to  as- 
sume that  the  duty  of  sounding  the  gong  as 
a  signal  on  proper  occasions  to  give  warning 
and  avoid  collisions  justifies  its  use  where  it 
will  be  attended  with  the  very  result  in  avoid- 
ance of  which  the  duty  is  imposed,  viz.,  the 
infliction  of  injury. 

The  holding  of  the  last-cited  case  is  repudi- 
ated by  the  Federal  circuit  court  for  the  east- 
ern district  of  Pennsylvania,  in  Lightcap  v. 
Philadelphia  Traction  Co.  60  Fed.  212,  where 
the  gripman  of  a  cable  car,  seeing  a  horse  near 
the  track  and  very  much  frightened  by  the 
approach  of  the  car,  so  sounded  his  gong  as  to 
cause  the  horse  to  Jump  upon  the  track,  when 
a  collision  occurred,  and  the  driver  was  in- 
jured. It  was  held  that  the  gong  might  be  so 
rung,  and  under  such  circumstances,  as  to 
amount  to  negligence,  and  whether  it  was  so 
rung  should  be  left  to  the  Jury.  In  comment- 
ing upon  the  Pennsylvania  case,  Dallas,  J., 
says :  While  the  proper  use  of  a  gong  by  a 
street  rnllway  company  is  "rightful.  It  Is  no 
less  true  that  it  may  be  so  used  as  to  endanger 
the  safety  of  those  who,  equally  with  the 
operators  of  street  railways,  are  entitled,  with- 
out encountering  unnecessary  peril  to  person 
or  property,  to  the  enjoyment  of  the  public 
highways;  and  it  is  not,  in  my  opinion,  too 
much  to  insist  that  a  device  which  may  both 
avert  and  occasion  casualties  shall  be  used 
with  that  degree  of  care  which,  under  the  cir- 
cumstances, a  man  of  ordinary  prudence  would 
exercise  as  well  to  avoid  causing  accidents  as 
for  their  prevention.  I  agree  that  the  law 
not  only  permits,  but  requires,  the  proper  use 
of  the  gong;  but  this  does  not  sanction  its 
wanton  and  needless  use,  nor  relieve  from  lia- 
bility for  any  harm  resulting  from  unneces- 
sarily, recklessly,  and  violently  ringing  it, 
where,  by  due  prudence,  such  harm  might  be 
properly  avoided.  And  I  cannot  yield  my  as- 
sent to  the  proposition  that  because  it  is,  in 
general,  the  duty  of  the  gripman  to  ring  his 
gong  with  sufficient  emphasis  upon  proper  oc- 
casions, therefore  he  may  ring  it  violently  in 
the  face  of  a  frightened  horse,  and  without 
any  necessity  whatever."  This  decision  was 
affirmed  on  appeal  in  10  C.  C.  A.  46,  17  U.  S. 
App.  605,  61  Fed.  762. 

'The  true  rule  is,  while  the  bell  must  ordin- 
arily be  sounded  to  give  notice  of  the  approach 
of  the  car,  still,  if  the  operator  of  the  car  sees 
that  a  horse  Is  already  frightened  by  the  ap- 
proach of  the  car,  and  that  the  citizen  is  in 
danger,  it  is  his  duty  to  cease  sounding  the  bell, 
and  to  even  stop,  if  necessary ;  and  if,  instead 
of  doing  so,  he  continues  to  sound  the  gong  or 
ring  the  bell,  and  further  frighten  the  horse, 
and  cause  him  to  run  away,  the  company  Is 
liable  for  injuries  inflicted  in  consequence 
thereof."  Gates  v.  Metropolitan  Street  R.  Co. 
168  Mo.  535,  58  L.  R.  A.  447,  68  S.  W.  906. 
69  L.  R.  A. 


Sixth.     Care  required  is  question. for  Jury. 

What  ordinary  en  re  requires  to  avoid  acci- 
dent, after  discovering  the  fright  of  a  horse,  is 
ordinarily  a  question  for  the  jury  to  determine 
under  all  the  circumstances  of  the  case.  Kan- 
kakee Electric  R.  Co.  v.  Lade,  56  111.  App.  454 ; 
Bast  St.  Louis  &  St.  L.  Electric  Street  R.  Co.  v. 
Wachtel,  63  111.  App.  181 ;  Gates  v.  Metropoli- 
tan Street  R.  Co.  168  Mo.  535,  58  L.  R.  A.  447, 
68  S.  W.  906 ;  Kelly  v.  Pittsburg  &  B.  Traction 
Co.  10  Pa.  Super.  Ct.  644. 

The  question  of  a  street  railway  company's 
negligence  was  properly  left  to  the  jury,  where 
a  horse  driven  by  a  woman  became  frightened 
at  an  approaching  car  as  she  was  about  to 
cross  the  track,  and  after  she  had  turned  to 
avoid  a  collision,  and  the  horse  was  running 
parallel  to  the  track,  the  company's  car  fol- 
lowed sounding  its  gong,  and  when  alongside 
the  plalntifT  the  gong  was  again  sounded,  caus- 
ing the  horse  to  spring  to  the  side  of  the  street, 
and  throw  plaintiff  to  the  ground.  Benjamin 
V.  Holyoke  Street  R.  Co.  160  Mass.  3,  39  Am. 
St.  Rep.  446,  35  N.  E.  95. 

It  is  erroneous  to  instruct  a  Jury,  in  an  ac- 
tion for  injuries  caused  by  the  negligent  opera-  . 
tion  of  defendant's  cars  after  plaintiff's  team 
had  become  unmanageable,  "that  defendant's 
motorman  had  the  right,  and  it  was  his  duty, 
if  he  saw  a  team  ahead  of  him  on  the  approach, 
although  not  on  the  railway  track,  but  right 
alongside  of  it,  to  keep  his  car  moving,  what- 
ever sound  might  attend  its  operation,  and  to 
sound  the  gong  and  give  notice  to  the  person 
in  charge  of  such  team  that  the  car  was  ap- 
proaching; and  that  such  action  on  the  part  of 
the  motorman  is  not  and  cannot  by  the  Jury  be 
taken  to  be  negligence,  or  want  of  ordinary 
care ;  and  that  a  motorman,  under  such  circum- 
stances, had  the  right  to  assume  that  the  sound- 
ing of  the  gong  would  not  frighten  a  team 
ahead  of  him ;  and,  even  if  the  movement  of 
the  car  or  the  sounding  of  the  gong  did  frighten 
a  team,  and  the  motorman  saw  it,  but  the  team 
was  not  evidently,  and  while  the  motorman 
could  see  it  as  his  car  moved  along,  so  fright- 
ened as  to  be  beyond  the  control  of  the  driver, 
the  motorman  had  still  a  right  to  proceed  on 
his  way  with  his  car,  and  his  doing  so  would 
not  be  negligence,  nor  could  it  be  attributed  to 
the  want  of  ordinary  care."  Such  instruction, 
it  is  said,  not  only  invades  the  province  of  the 
Jury,  but  it  is  not  the  law.  Wachtel  v.  East 
St.  Louis  &  St.  L.  Electric  R.  Co.  77  111.  App. 
465. 

Seventh.    Refraining  from  wilful  or  wanton  In- 
jury not  measure  of  duty. 

There  are  a  few  cases  holding  that  a  street 
railway  company  is  liable  only  for  wilful  or 
wanton  injury  to  drivers  of  frightened  horses; 
but  it  is  not  clear  whether  the  opinions  are 
based  upon  a  misapprehension  of  the  duty  ow- 
ing persons  under  such  disability  upon  the  pub- 
lic highway,  or  exhibit  merely  a  want  of  dis- 
crimination in  the  use  of  terms. 

For  Instance,  in  Chapman  v.  Zanesville  Street 
R.  Co.  27  Ghlo  L.  J.  70  (a  decision  at  nisi 
prius),  it  Is  said  that  one  in  charge  of  an 
electric  car  is  not  "bound  to  stop  his  car  sim- 
ply because  a  horse  that  is  being  driven  on  the 
same  street  has  become  frightened  at  the  ap- 
pearance and  noise  of  the  car.  On  the  con- 
trary, he  may  proceed  at  the  usual  speed,  and 
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with  the  asual  Dolse.  In  doing  this  he  would 
not  be  negligent,  and  would  not  invade  any 
right  of  the  driver  of  the  horse.  But  if  the 
circumstances  were  such  that  failure  to  stop 
the  car  would  show  a  wanton  and  wilful  dis- 
regard for  the  safety  of  the  driver  of  the  horse, 
BO  that  the  continued  movement  of  the  car 
could  be  attributed  only  to  wantonness  or  mal- 
ice, and  not  to  discharge  of  duty  under  his 
employment,  he  would  then  be  negligent,  and 
for  such  negligence  there  would  be  a  liability  of 
the  company."  AH' the  cases  cited  in  support 
of  the  opinion  are  actions  for  causing  fright, 
which,  of  course,  is  a  different  question  from 
that  of  the  duty  Imposed  by  the  situation  creat- 
ed by  such  fright. 

The  case  of  Terre  Haute  Electric  R.  Co.  v. 
Yant,  21  Ind.  App.  486,  69  Am.  St.  Rep.  376, 
51  N.  B.  732,  also  holds  that  a  street  railway 
company  is  not  required  to  stop  its  car  upon 
seeing  a  horse  frightened  at  its  approach,  and 
unmanageable,  unless  the  motorman  has  reason 
to  apprehend  the  accident  that  occurs,  or,  upon 
seeing  the  persons  in  the  vehicle  in  imminent 
peril,  acts  in  a  manner  attributable  only  to 
wanton  disregard  for  their  safety.  The  lan- 
gruage  of  this  decision  seems  to  lay  down  the 
'  rule  that  no  liability  arises  under  such  cir- 
cumstances, unless  the  injury  was  wilfully  or 
wantonly  Inflicted.  If  it  is  to  be  so  construed, 
it  is  out  of  accord  with  other  decisions  of  that 
state,  and  is  without  authority  to  support  it. 
In  Muncie  Street  R.  Co.  v.  Maynard,  5  Ind. 
App.  372,  32  N.  E.  343,  a  case  of  Injury  to 
property,  the  railway  company  was  held  liable 
upon  the  ground  of  mere  negligence,  the  court 
saying".  "We  think  the  evidence  shows  that  the 
engineer  could  have  seen  the  helpless  condition 
of  appellee  in  time  to  have  stopped  his  train 
and  have  avoided  the  injury.  It  was  his  duty 
to  be  constantly  on  the  alert,  and,  if  he  dis- 
covered appellee's  property  so  situated  that  in- 
Jury  must  follow  unless  he  stop  his  engine,  it 
was  his  duty  to  make  all  reasonable  effort  to  do 
so.*'  And  at  the  close  of  its  opinion  the  court 
declares  the  railway  company  liable,  because, 
though  its  servants  did  not  see,  they  "could 
have  seen,"  the  plaintiff's  danger  in  ample  time 
to  avoid  the  injury.  Again,  In  Lake  Erie 
&  W.  R.  Co.  V.  Juday,  19  Ind.  App.  436. 
49  N.  E.  843,  the  same  court  upheld  the  suf- 
ficiency of  a  complaint  alleging  defendants 
negligent  failure  to  stop  a  hand  car,  at  which 
plaintiff's  horse  had  taken  fright,  upon  the 
ground  that  after  the  first  sudden  fright,  with 
a  knowledge  of  the  cause  thereof,  the  servants 
continued  the  speed  of  the  car,  after  observ- 
ing the  apparent  danger  to  appellee,  and  with- 
out attempting  to  stop.  These  facts,  as 
averred  in  the  complaint,  were  acts  of  negli- 
gence. And  the  court  declares  it  to  be  "sound 
doctrine,  strongly  intrenched  by  the  authori- 
ties, that  when  one  person  Rees  another  in  dan- 
ger or  peril,  from  which  he  is  unable  to  extri- 
cate himself  with  reasonable  care  and  prudence, 
it  is  the  highest  duty  of  such  person  so  to  act 
as  not  to  increase  the  peril,  and,  if  he  does 
act  in  a  manner  to  increase  the  danger  with 
a  full  knowledge  of  the  facts,  it  is  negligence, 
for  which  he  may  be  required  to  respond  in 
damages." 

Finally,  In  the  recent  case  of  Nichols  v. 
Baltimore  &  Q.  S.  W.  R.  Co.  (Ind.  App.)  70 
N.  E.  183,  the  same  Judge  who  wrote  the  opin- 
ion in  Terre  Haute  Electric  R.  Co.  v.  Yant, 
21  Ind.  App.  486,  69  Am.  St.  Rep.  876,  51  N. 
E.  732,  approves  an  instruction  that  if,  on 
69  L.  R.  A. 


the  approach  of  a  railroad  train  to  a  highway 
crossing,  the  engineer  in  charge  of  the  engine 
observes  a  team  near  the  crossing,  evidently 
frightened,  and  becoming  unmanageable,  it  Is 
the  duty  of  the  engineer  to  refrain  from  giving 
signals  or  doing  any  act  that  tends  to  in- 
crease the  fright  of  the  team ;  and  if,  by 
reasonable  exertion,  be  can  avoid  the  accident 
by  stopping  the  train,  it  is  his  duty  to  do  so. 
The  theory  that  street  railway  companies  are 
not  liable  for  mere  negligence,  where  horses 
are  frightened  by  the  operation  of  their  cars,  is 
expressly  repudiated  in  Oates  v.  Metropolitan 
Street  R.  Co.  168  Mo.  535,  58  L.  R.  A.  447, 
68  S.  W.  906,  the  court  saying:  "Because  a 
street  car  carries  more  people  than  any  other 
kind  of  a  conveyance,  or  because  it  is  author- 
ized to  run  more  rapidly  than  a  vehicle  can  or- 
dinarily be  legally  driven,  or  because  the  rush 
and  restlessness  of  the  age  make  unreasonable 
demands  for  more  and  more  rapid  transit  along 
the  crowded  thoroughfares  of  populous  cities,  it 
does  not  follow  that  a  street  car  can  be  run  in 
disregard  of  the  rights  of  persons  traveling 
by  other  means ;  nor  that  a  street  car  company 
is  exempt  from  the  commoh-law  duty  of  every- 
one to  exercise  ordinary  care;  nor  that  it  is 
only  liable  where  the  agents  act  wantonly,  ma- 
liciously, and  heedlessly." 

6.,  Inatances  of  other  helpless  situations. 

If  a  person  is  driving  a  cart  at  an  unusually 
rapid  pace,  and  drives  over  another,  and  kills 
him,  he  is  guilty  of  manslaughter,  though  he 
calls  to  the  deceased  to  get  out  of  the  way, 
and  he  might  do  so,  if  he  were  not  drunk.  Rex 
V.  V'alker,  1  Car.  &  P.  320. 

Where  one  negligently  attempting  to  pass 
through  a  small  opening  between  freight  cars 
at  a  crossing  is  caught,  but  not  fatally  injured, 
and  notice  of  his  perilous  situation  is  given  the 
railroad  employees  in  time  to  reverse  the  mo- 
tion of  the  cars,  and  prevent  further  injury, 
but  no  attention  is  given  to  such  warning,  and 
the  person  is  killed  by  the  cars  coming  together, 
the  railroad  company  is  responsible  for  the  con- 
sequences, notwithstanding  the  negligence  of 
the  deceased.  Pannell  v.  Nashville,  F.  &  S.  R. 
Co.  97  Ala.  298,  12  So.  236. 

It  is  negligence,  if  not  wantonness,  for  a 
street  car  company  to  run  its  car  into  a  wagon 
on  the  track  while  the  driver  of  the  wagon  is 
endeavoring  to  get  up  his  horse,  which  has  fall- 
en, thereby  throwing  the  driver  to  the  ground 
and  injuring  him.  The  driver  has  a  right,  in 
6uch  case,  to  act  upon  the  supposition  that,  see- 
ing the  inextricable  position  which  his  wagon 
occupies,  the  motorman  will  apply  the  neces- 
sary means  to  stop  his  car.  Kansas  City-Leav- 
enwcrth  R.  Co.  v.  Langley  (Kan.)  78  Pac.  868. 

Where  a  street-car  motorman  sees  a  small  boy 
clinging  to  the  lower  step  of  the  car,  and  cry- 
ing "Let  me  off,"  and,  Instead  of  stopping,  or 
attempting  to  stop,  the  car,  he  Increases  its 
speed,  and  so  causes  the  boy  to  be  thrown  off 
and  injured,  he  Is  guilty  of  wilful  or  wanton 
injury.  And  it  is  no  defense  that  he  does  not 
actually  intend  the  result.  In  such  case  "there 
is  a  constructive  intention  as  to  the  conse- 
quences, which,  entering  into  the  wilful,  in- 
tentional act,  the  law  imputes  to  the  offender, 
and  in  this  way  a  charge  which  otherwise 
would  be  mere  negligence  becomes,  by  reason 
of  a  reckless  disregard  of  probable  consequences, 
a  wilful  wrong.    That  this  constructive  inten- 
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tlon  to  do  an  Injury  in  such  cases  will  be  im- 
puted in  the  absence  of  an  actual  intent  to  harm 
a  particular  person  is  recognised  as  an  ele- 
mentary principle  in  criminal  law.  It  is  also 
recognized  in  civil  actions  for  recklessly  and 
wantonly  injuring  others  by  carelessness." 
Aiken  ▼.  Holyoke  Street  R.  Co.  180  Mass.  8, 
61  N.  E.  657,  184  Mass.  269,  68  N.  E.  238. 

Where  a  street  is  bounded  by  a  wall  on  one 
side,  and  there  is  no  sidewalk  on  that  side, 
it  is  negligence  to  drive  a  team  rapidly  with- 
in 3  feet  of  the  wall,  where  a  group  of  children 
have  gathered,  if  the  driver  sees  or  ought  to 
see  them.  And  if  a  child  four  years  of  age 
attempts  to  save  itself  from  the  danger  thus 
threatened  by  running  in  front  of  the  horses 
to  the  opposite  side  of  the  street,  and  is  there- 
by injured,  she  is  not  without  remedy,  though 
she  might  have  been  safe  had  she  remained 
where  she  was,  since  the  child's  fright  might 
reasonably  be  anticipated  by  the  driver,  and 
should  admonish  him  of  the  necessity  of 
slackening  his  speed,  or  driving  to  the  opposite 
side  of  the  street.  Barrett  v.  Smith,  128  N.  T. 
607,  28  N.  B.  23. 

Where  a  boy  who  had  fallen  upon  a  street  car 
track  was  struck  and  knocked  down  by  a  coach 
when  he  was  in  the  act  of  rising,  and  run  over 
by  its  wheels,  the  negligence  of  the  driver  was 
properly  left  to  the  jury.  Cowan  v.  Snyder, 
1  SIlv.  Sup.  Ct.  396,  5  N.  T.  Supp.  340. 

If  a  man  riding  a  horse  on  a  railroad  track 
is  seen  by  those  in  charge  of  a  train  in  a  deep 
cut  or  on  a  high  embankment,  which  renders 
it  doubtful  if  he  can  pass  beyond  them  before 
the  train  overtakes  him,  they  should  at  once 
take  measures  to  avoid  running  him  down. 
Tanner  v.  Louisville  &  N.  R.  Co.  60  Ala.  621, 
642. 

Where  a  child  negligently  runs  in  front  of  an 
electric  car,  and  is  caught  up  in  its  fender, 
from  that  moment  a  new  relation  exists  be- 
tween the  parties,  and  any  act  or  omission  on 
the  part  of  the  railroad  company  amounting  to 
the  lack  of  the  care  demanded  by  the  situation, 
and  resulting  in  the  child's  death,  is  sufficient 
to  charge  the  company  with  negligence.  Such 
lack  of  care  is  shown  in  the  fact  that  the 
child  was  carried  on  the  fender  from  32  to  150 
feet  1)cfore  it  rolled  off,  and  was  run  over  and 
killed.  Weitzman  v.  Nassau  Electric  R.  Co.  33 
App.  Div.  585,  53  N.  Y.  Supp.  905. 

Evidence  that,  after  a  trespasser  on  a  rail- 
road track  was  knocked  down  by  an  engine, 
she  was  carried  a  distance  of  30  feet  under  the 
engine  before  receiving  serious  injury,  when 
the  engine  might  have  been  stopped  within  5 
feet ;  and  during  the  time  she  was  carried  such 
distance  she  was  screaming,  and  others  were 
giving  the  engineer  warning  of  her  peril,  war- 
rants the  finding  by  a  jury  that  the  engineer 
discovered  the  perilous  situation  of  deceased  in 
time,  by  the  exercise  of  due  care  and  precau- 
tion in  the  use  of  means  at  his  command,  to 
stop  the  engine  and  prevent  the  fatal  injury. 
St.  Louis,  I.  M.  &  S.  R.  Co.  V.  Hill  (Ark.)  80 
8.  W.  803. 

But  in  Massachusetts,  where  the  duty  of 
using  ordinary  care  to  avoid  injury  to  a  tres- 
passer is  denied,  even  after  his  peril  is  dis- 
covered, it  is  held  that  a  railroad  company  is 
not  liable  for  the  consequences  of  delay  in 
releasing  a  trespasser  who  has  been  run  over 
by  an  engine,  since  the  company  does  not  owe 
her  the  duty  to  render  her  such  assistance. 
Oriswold  ▼.  Boston  &  M.  R.  Co.  183  Mass.  434, 
67  N.  E.  854. 
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V.  Duty   of  persons  inflicting  injury   to   care 
for  those  injured, 

a.  Obligation  to  prevent  aggravation  of  injury. 

The  facts  presented  in  Union  P.  R.  Co.  ▼. 
Cappibb  really  resolve  themselves  into  the  in- 
quiry, whether  one  who  has  been  a  concurring 
cause  of  injury  to  auother,  though  without 
fault,  is  under  obligation,  because  of  the  help- 
less condition  of  the  injured  party,  to  give  him 
such  care  as  may  be  necessary  to  insure  against 
aggravation  of  the  injury  from  lack  of  prop- 
er care.  That  case  answers  this  question  in 
the  negative  in  the  following  language:  "We 
are  unable,  however,  to  approve  the  doctrine 
that  when  the  acts  of  a  trespasser  himself 
result  in  his  injury,  where  his  own  negligent 
conduct  is  alone  the  cause,  those  in  charge  of 
the  instrument  which  inflicted  the  hurt,  being 
Innocent  of  wrongdoing,  are,  nevertheless, 
blamable  in  law,  if  they  neglect  to  administer 
to  the  sufferings  of  him  whose  wounds  we 
might  say  were  self-imposed."  From  this,  it  will 
be  seen  that  the  court  bases  its  decision  upon  / 
two  assumptions,  the  correctness  of  which  is 
vital  to  the  validity  of  Its  position:  First, 
that  the  preceding  negligence  of  the  injure^, 
man  was  the  proximate  cause  of  the  aggra-i 
vation  of  his  injuries;  and  second,  that  no  duty 
to  the  injured  man,  from  the  party  inflicting 
the  Injury,  arose  from  the  relation  thus  created, 
because  the  latter  was  free  from  fault.  'But 
both  of  these  assumptions  seem  untenable  in  the 
light  of  the  authorities  cited  in  the  preceding 
divisions  of  this  note.  If  with  the  aid  of 
surgical  skill,  promptly  called,  the  life  of  the 
injured  man  could  ^ave  been  saved,  then,  clear- 
ly, the  failure  to  summon  such  aid  was  the 
proximate  cause  of  death ;  and  if,  by  the  exer- 
cise of  ordinary  diligence,  surgical  skill  could 
have  been  procured  in  time,  then  the  omission 
to  procure  it  was  negligence  on  the  part  of 
defendant's  employees,  provided  they  owed  the 
injured  man  the  duty  to  furnish  such  aid.  The 
principle  upon  which  this  position  is  based  Is 
strongly  supported  by  the  following  author- 
ities: Cooley,  Torts,  79;  Isbell  v.  New  York 
&  N.  H.  R.  Co.  27  Conn.  393,  71  Am.  Dec.  78 ; 
Weltzman  v.  Nassau  Electric  R.  Co.  33  App. 
Div.  585,  53  N.  Y.  Supp.  905:  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Hill  (Ark.)  86  S.  W.  303; 
Pannell  v.  Nashville,  F.  &  S.  R.  Co.  97  Ala.  298. 
12  So.  236:  Northern  P.  R.  Co.  v.  Craft,  16 
C.  C.  A.  175,  29  U.  S.  App.  687,  69  Fed.  124. 

This  brings  us  to  the  second  proposition 
upon  which  the  court's  decision  Is  based,  and 
which  is  not  easy  of  solution,  vig.,  whether 
the  circumstances  of  the  Injury  brought  the 
parties  into  such  relation  as  Imposed  upon  the 
railroad  company  the  duty  of  taking  affirmative 
action  to  prevent  aggravation  of  the  Injury. 
That  the  parties  in  such  case  cannot  be  re- 
garded as  mere  strangers,  owing  no  duty  to 
each  other,  seems  to  have  support  in  the  moral 
consciousness  of  every  society.  Indeed,  the 
existence  of  a  relation,  such  as  Imposes  a 
moral  duty  to  prevent  fatal  consequences  en- 
suing from  injuries  similarly  inflicted,  is  so 
universally  recognized,  and  so  Instinctively  act- 
ed upon,  that  Its  performance  Is  seldom  omitted. 
The  driver  of  a  vehicle,  who  runs  down  a 
traveler  negligently  coming  in  his  road  on  the 
highway,  and  who  drives  on  in  utter  indif- 
ference to  the  sufferings  of  the  victim  of  his 
wheels,  is  deemed  of  so  gross  a  nature  as  to 
be   made   the   subject  of  universal   execration. 
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And  equally  unworthy  would  be  regarded  the 
railroad  company  which,  after  running  over  a 
man,  and  cutting  off  his  leg,  left  him  upon  the 
track  to  bleed  to  death,  or  to  have  his  life 
finished  by  a  subsequent  train.  Since,  then, 
society  imposes  this  duty,  and  so  generally 
observes  it,  can  it  be  said  to  be  a  mere  moral 
obligation,  and  without  legal  foundation?  Is 
it  not  because  of  the  existence  of  a  social  re- 
lation, such  as  imposes  upon  a  person  inflicting 
an  injury  the  obligation  to  prevent  its  aggra- 
vation through  neglect  of  the  person  injured, 
that  care  is  so  generally  given  under  such  cir- 
cumstances? And,  if  the  relation  be  con- 
ceded, is  there  not  safe  ground  for  the  posi- 
tion that  a  legal  duty  exists  in  such  cases, 
although  the  injured  person  may,  by  his  own 
negligence,  have  contributed  to  the  injury? 
This  view  seems  reasonable,  and  finds  support 
In  the  authorities. 

"Whenever  a  thing  has  \ecome  universally 
recognized  to  be  a  social  duly,  especially  when 
it  has  1>ecome  thus  elevatcJ  into  a  usage,  if  of 
a  magnitude  and  importaui^e  sufficient  to  be 
within  the  law's  cognizance,  the  doing  of  it 
is  thereupon  either  legally  required  or  legally 
permitted."     Bishop,  Non -Contract  Law,  f  124. 

That  the  negligent  contact  of  persons  may 
create  a  new  relation,  imposing  duties  different 
from  those  existing  without  such  contact,  is 
well  illustrated  in  Weltzman  v.  Nassau  Electric 
B.  Co.  33  App.  Div.  586,  63  N.  Y.  Supp.  905, 
where  a  child  attempting  to  cross  a  street  In 
front  of  an  electric  car,  upon  being  struck  by 
the  car,  fell  upon  the  fender,  and  was  carried 
along  for  a  distance  of  from  32  to  150  feet, 
when  he  rolled  from  the  fender  in  front  of  the 
car,  and  was  run  over  and  Icilled.  It  was  held 
that,  "whatever  the  degree  of  negligence  on  the 
part  of  the  individual  in  the  original  contact, 
that  negligence  culminated  in  the  accident 
which  landed  him  in  the  net  of  the  fender. 
From  that  moment  a  new  relation  existed  be- 
tween the  parties;  and  any  act  or  omission 
on  the  part  of  the  defendant  amounting  to  a 
lack  of  the  care  demanded  by  the  situation 
and  resulting  in  the  death  of  plaintiff's  in- 
testate is  sufficient  to  charge  the  company  with 
negligence." 

See  also  authorities  cited  In  preceding  di- 
visions of  4;his  note. 

The  leading  authority  upon  the  main  ques- 
tion is  that  of  Northern  C.  R.  Co.  v.  State, 
29  Md.  420,  96  Am.  Dec.  545,  where  the  de- 
ceased was  struck  by  a  railroad  train,  when 
upon  the  track  a  short  distance  from  a  cross- 
ing. Without  notice  to  his  family  or  other 
person  Interested,  and  without  sending  for  a 
physician  to  ascertain  his  condition,  he  was 
taken  by  defendant's  employees  to  Its  ware- 
house, and  there  laid  on  a  plank  across  some 
barrels,  and  locked  up  alone  all  night,  upon 
the  supposition  that  he  was  dead.  The  next 
morning  it  was  found  that  deceased  had  revived 
from  his  stunned  condition,  had  moved  some 
paces  from  the  spot  where  he  had  been  laid, 
but  had  died  from  hemorrhage  of  the  arteries 
of  his  right  leg,  which  had  been  crushed  by 
the  train.  The  railroad  company  was  held 
liable  for  its  negligent  treatment  and  disposi- 
tion of  the  deceased,  the  court  saying:  "From 
whatever  cause  the  collision  occurred,  after  the 
train  was  stopped  the  injured  man  was  found 
upon  the  pilot  of  the  defendant's  engine  in  a 
helpless  and  Insensible  condition,  and  it  there- 
upon at  once  became  the  duty  of  the  agents  in 
charge  of  the  train  to  remove  him,  and  to  do 
«9  L.  R.  A. 


It  with  a  proper  regard  to  his  safety  and  the 
laws  of  humanity.  And  If  in  removing  and 
locking  up  the  unfortunate  man,  though  ap- 
parently dead,  negligence  was  committed  where- 
by the  death  was  caused,  there  Is  no  principle 
of  reason  or  Justice  upon  which  the  defendant 
can  be  exonerated  from  responsibility.  To 
contend  that  the  agents  were  not  acting  in  the 
course  of  their  employment  In  so  removing 
and  disposing  of  the  party  Is  to  contend  that 
the  duty  of  the  defendant  extended  no  farther 
than  to  have  cast  off  by  the  wayside  the  help- 
less and  apparently  dead  man,  without  taking 
care  to  ascertain  whether  he  was  dead  or  alive, 
or,  if  alive,  whether  his  life  could  be  saved  by 
reasonable  assistance  timely  rendered.  For 
such  a  rule  of  restricted  responsibility  no  an- 
thorlty  has  been  produced,  and  we  apprehend 
none  can  be  found." 

This  case  is  cited,  and  the  principle  It 
enunciates  approved,  In  Baltimore  &  O.  R. 
Co.  V.  State,  41  Md.  268 ;  and  Dyche  v.  Vicks- 
burg,  S.  &  P.  R.  Co.  79  Miss.  861,  30  So;  711. 

And  in  Whitesides  v.  Southern  R.  Co.  128 
N.  C.  229,  38  S.  E.  878,  it  is  held  that,  if  one 
is  knocked  off  a  railroad  trestle  by  a  train,  and 
the  agents  of  the  company,  knowing  what  has 
been  done,  go  on  with  the  train,  without  stop- 
ping to  give  him  care  and  attention,  it  is  such 
negligence  as  renders  the  railroad  company  li- 
able for  the  result. 

The  soundness  of  the  doctrine  announced  in 
these  cases  is  recognized  by  at  least  two  text 
writers  upon  the  subject  of  negligence: 

"Under  certain  circumstances,  the  railroad 
may  owe  a  duty  to  a  trespasser  after  the  In- 
Jury.  When  a  trespasser  has  1>een  run  down, 
it  is  the  plain  duty  of  the  railway  company  to 
render  whatever  service  is  possible  to  mitigate 
the  severity  of  the  injury.  The  train  that  has 
occasioned  the  harm  must  be  stopped,  and  the 
injured  person  looked  after,  and,  when  it  seems 
necessary,  removed  to  a  place  of  safety,  and 
carefully  nursed,  until  other  relief  can  be 
brought  to  the  disabled  person.  This  is  not 
more  a  rule  of  law  than  a  dictate  of  humanity." 
Beach,'  Contrlb.  Neg.  f  215. 

"Although  a  trespasser  upon  a  railway  track 
has  been  run  over  and  injured,  even  as  the 
result  of  his  own  folly  and  unlawful  act,  yet 
the  railroad  company  thereafter,  as  a  mere 
matter  of  social  obligation  which  rests  upon  all 
men,  owes  him  -the  duty  of  exercising  in  his 
behalf  such  reasonable  care  and  attention  as 
may  be  practicable  under  the  circumstances, 
having  regard  to  the  necessity  of  prosecuting 
Its  public  duties  and  the  safety  of  others  in  its 
custody  on  board  Its  train."  2  Thomp.  Neg. 
f  1744. 

In  South  Carolina  every  railroad  corporation 
is  required  by  statute  to  "cause  immediate 
notice  of'any  accident  which  may  occur  on  its 
road,  attended  with  Injury  to  any  person,  to  be 
given  to  a  physician  most  accessible  to  the 
place  of  accident."  But  where  a  brakeman  is 
merely  missed  from  his  train,  and  It  Is  not 
known  that  any  accident  has  occurred,  the 
failure  to  summon  medical  aid  before  the  body 
of  the  brakeman  is  found  is  not  negligence, 
where  there  is  no  undue  delay  in  prosecuting 
search  for  the  body.  Adkins  v.  Atlanta  &  C. 
Airline  R.  Co.  27  S.  C.  71,  2  S.  E.  849. 

A  contrary  doctrine  Is  laid  down  in  Griswold 
V.  Boston  &  M.  R.  Co.  183  Mass.  434,  67  N.  E. 
354.  which  aptly  Illustrates  to  what  a  cold- 
blooded and  Inhumane  position  one  Is  logically 
led  by  the  rule  which  denies  the  duty  of  exer- 
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clsins  ordinary  care  to  avoid  injury  to  a  tres- 
passer after  his  peril  is  discoyered.  It  is  there 
held  that  where  a  woman  lyin^r  prostrate  and 
helpless  upon  the  track  has  been  run  over,  and 
lies  screaminc^  under  an  engine,  the  railroad 
company  owes  no  legal  duty  to  the  per.so  ^ 
jured  to  assist  her.  "There  is,  of  course/'  it  is 
said  "a  moral  duty,  but  in  performing  that  duty 
the  company  is  not  liable  if  one  of  its  servants 
does  not  use  his  best  judgment  in  affording  the 
necessary  assistance."  The  court  attempts  to 
distinguish  Northern  C.  R.  Co.  v.  State,  29 
Md.  420,  96  Am.  Dec.  545,  by  saying  that  in 
that  case  *'there  was  evidence  of  negligence  on 
the  part  of  the  railroad  company  in  striking 
a  man  at  a  highway  crossing,"  and  that,  '*thl8 
being  so,  the  duty  of  taking  proper  care  of  him 
afterwards  resulted  from  the  legal  wrong  done." 
But  the  court  evidently  overlooked  the  fact 
that  the  question  determined  in  the  Maryland 
case  was  the  correctness  of  an  instruction  to 
the  jury,  in  accord  with  plaintiff's  position, 
**that,  conceding  the  deceased  to  have  been 
wrongfully  on  the  track  of  the  railroad,  and 
thus,  by  his  own  negligence,  contributed  to  and 
brought  about  the  collision,  still,  there  was 
gross  negligence  In^  the  subsequent  conduct  of 
the  defendant's  agents  In  providing  for  and 
disposing  of  the  disabled  and  apparently  dead 
man,  and  which  was  the  proximate  cause  of  his 
death."  It  was  this  proposition  which  the 
-court  sustained. 

It  will  be  seen  that  the  situation  of  the  in- 
jured party  In  the  Massachusetts  case  Is  very 
almllar  tp  that  In  Weitzman  v.  Nassau  Elec 
trie  R.  Co.  33  App.  DIv.  585,  53  N.  Y.  Supp. 
^05,  supra;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Hill  (Ark.)  86  S.  W.  303,  infra;  and  Pannell 
V.  Nashville,  F.  &  S.  R.  Co.  97  Ala.  298,  12 
So.  236,  infra, — in  all  of  which  the  railroad 
-company  was  held  liable  for  the  failure  to 
exercise  ordinary  care  to  prevent  further  in- 
jury, after  discovering  the  perilous  situation 
of  the  Injured  wrongdoer. 

In  Kendall  v.  Louisville  &  N.  R.  Co.  25 
Ky.  L.  Rep.  793,  76  S.  W.  876,  It  is  said  that 
a  railroad  company  is  under  no  legal  obligation 
to  give  medical  attention  tQii  trespasser  who 
Is  Injured  without  its  fauItT)  But  no  author- 
ities are  referred  to,  and  a  determination  of  the 
question  was  unnecessary,  as  the  Injured  man 
was  in  fact  put  in  charge  of  competent  and 
reputable  physicians  and  surgeons. 

Although  involving  somewhat  different  sit- 
uations, the  following  cases  seem  clearly  to  sup- 
port the  principle  of  Northern  C.  R.  Co.  v. 
State,  29  Md.  420,  96  Am.  Dec.  545,  supra. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hill  (Ark.) 
86  S.  W.  303,  a  woman  trespassing  upon  a 
railroad  track  was  knocked  down  and  run  over 
by  a  switch  engine,  but  without  receiving  se- 
rious injury  until  she  had  been  dragged  under 
the  engine  a  distance  of  30  feet.  It  was  con- 
ceded that  the  deceased  was  guilty  of  contrib- 
utory negligence,  and  the  only  issue  presented 
vras  whether  the  engineer,  by  the  exercise  of 
proper  care  and  after  discovering  the  perilous 
situation  of  the  woman,  could  have  avoided  or 
mitigated  the  Injury  finally  inflicted.  The 
jury  were  Instructed  that,  if  they  found  fn 
favor  of  the  plaintiff  upon  such  issue,  the  rail- 
road company  would  be  liable,  and  the  instruc- 
tion was  upheld  on  appeal. 

Directly  In  line  with  the  last  preceding  au- 
thority is  the  case  of  Pannell  v.  Nashville,  P. 
&  S.  R.  Co.  97  Ala.  298,  12  So.  236.  The  plaln- 
tlfTs  intestate,  by  his  own  negligence,  was 
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caught  between  the  drawheads  of  two  freight 
cars,  but  not  fatally  Injured.  Thereupon  no- 
tice was  given  defendant's  yard  muster  in  time 
for  him  to  signal  the  engineer,  and  in  time 
for  the  latter  to  reverse  the  motion  of  the  cars, 
and  prevent  further  Injury.  But  the  yard, mas- 
ter paid  no  attention  to  the  warning,  and,  the 
cars  coming  together,  the  man  was  killed  by 
the  second  impact.  In  Its  opinion  holding  the 
railroad  company  liable  under  these  circum- 
stances the  court  says :  *'It  Is  a  well-settled 
principle  that  when  one  person,  whether  natural 
or  artificial,  is  about  to  be  the  means  or  In- 
strument of  doing  an  Injury  to  another,  that 
other's  negligence  contributing  proximately  to 
It  does  not,  per  se,  exonerate  the  actor  from  all 
further  effort;  does  not,  per  se,  relieve  him 
or  it  from  all  responsibility  for  the  conse- 
quences. Supine  inaction,  or  stolid  Indifference 
to  consequences,  the  law  does  not  tolerate.  The 
actor,  no  matter  how  free  from  fault,  and  no 
matter  how  negligent  the  one  In  peril  may  have 
been,  must  resort  to  every  reasonable  means, 
and  employ  every  reasonable  agency,  to  avert 
the  catastrophe." 

A  saloon  keeper  who  expels  from  his  saloon, 
in  an  unconscious  condition,  and  at  a  late  hour 
of  the  night,  a  customer  to  whom  he  has  sold 
liquor,  with  the  result  that  the  customer  dies 
from  cold  and  exposure.  Is  liable  for  causing 
his  death,  although  the  deceased  contributed 
to  his  death  by  drinking  until  he  became  drunk 
and  unconscious.  Weymlre  v.  Wolfe,  52  Iowa, 
533,  3  N.  W.  541. 

In  the  case  of  Atchison,  T.  &.  S.  F.  R.  Co. 
V.  Weber,  33  Kan.  543,  52  Am.  Rep.  543,  6  Pac. 
877,  a  contract  relation  existed,  but  it  is  in- 
structive as  a  holding,  by  the  same  court  as  the 
principal  case,  that  a  state  of  helplessness  im- 
po^^An  obligation  upon  one  coming  into  re- 
latHpo  a  person  thus  situated  to  avoid  doing 
him  harm.  It  is  there  held  that  no  liability 
attaches  to  a  railroad  company  ejecting  a  pas- 
senger affected  with  delirium  tremens,  where 
he  is  put  in  charge  of  an  overseer  of  the  poor. 
The  opinion  intimates,  however,  that  if  there 
had  been  evidence  to  sustain  the  finding  of  the 
jury,  that  the  passenger  lay  on  the  company's 
depot  platform  In  an  exposed  condition  for 
over  an  hour  before  he  was  taken  charge  of  by 
the  overseer,  and  that  during  that  time  he  re- 
ceived injuries  resulting  in  his  death,  the  com- 
pany would  have  been  liable.  The  court  says : 
''The  duty  of  the  railroad  company,  however, 
with  respect  to  Weber,  did  not  end  with  his  re- 
moval from  the  train.  He  was  unconscious,  and 
unable  to  take  care  of  himself.  The  company 
could  not  leave  him  upon  the  platform  helpless, 
exposed,  and  without  care  or  attention.  It  was 
Its  duty  to  exercise  reasonable  care  and  dil- 
igence to  make  temporary  provision  for  hift 
protection   and   comfort." 

In  Langan  v.  Great  Western  R.  Co.  26  L.  T. 
N.  S.  577,  one  holding  the  office  of  Inspector, 
and  whose  duty  it  was  to  take  care  of  persons 
Injured  on  defendant's  railway,  was  held  to 
have  authority  to  pledge  the  credit  of  the  rail- 
way company  for  the  care  of  injured  persons 
at  an  inn  until  their  recovery.  And  Cockburn, 
Ch.  J.,  said:  "I  cannot  help  thinking  that 
where  a  man  has,  as  incidental  to  his  office,  the 
duty  of  looking  after  persons  who  have  been 
Injured  by  railway  accidents,  It  is  competent  for 
him  to  take  them  to  some  place  of  public  enter- 
tainment, both  for  the  sake  of  the  sufferers, 
and  also  for  the  advantage  of  the  company 
themselves,  because,  if  after  a  railway  casualty 
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happened  persons  injured  thereby  were  left  to 
take  their  chance  of  aid,  or  in  such  a  condition 
as  to  make  it  impossible  for  them  to  get  away 
from  the  place  where  the  disaster  befell  them, 
unless  there  was  someone  authorized  on  the 
part  of  the  railway  officials  to  look  after  them, 
the  injury  caused  by  the  accident  would  be 
aggravated  to  a  far  greater  extent,  and  so  as 
to  render  the  company  liable  to  much  heavier 
damages.*' 

Whether  neglect  to  care  for  an  injured  per- 
son produced  a  subsequent  condition  which 
would  not  have  existed  but  for  such  neglect  is 
a  question  for  the  jury.  Vandenburgh  v. 
Truax,  4  Denio,  464,  47  Am.  Dec.  268;  Pollett 
V.  Long,  56  N.  Y.  200. 

b.    What  is  auffloient  performance  of  obligation. 

Whether  the  care  of  a  sick,  helpless,  or  in- 
jured person  is  undertaken  pursuant  to  some 
legal  obligation,  or  is  voluntarily  assumed,  the 
service  must  be  performed  with  such  degree  of 
care  as  is  commensurate  with  the  responsibility 
assumed.  In  such  case  the  act  is  no  longer 
one  of  mere  nonfeasance,  but  misfeasance,  or 
the  doing  improperly  what  he  is  under  obliga- 
tion to  do  with  ordinary  care.  Powers  v.  Mas- 
sachusetts Homceopathic  Hospital,  65  L.  R.  A. 
372,  379.  47  C.  C.  A.  122,  109  Fed.  294. 

A  railroad  corporation  assuming  charge  of 
one  run  over  by  one  of  its  trains  is  charged 
with  the  duty  of  common  humanity,  and  wheth- 
er such  duty  is  properly  performed  by  summon- 
ing a  physician,  who  neglects  to  perform  a 
necessary  surgical  operation,  thereby  lessening 
the  Injured  person's  chances  of  life,  and  he 
dies  when  the  operation  is  finally  performed 
by  other  physicians,  Is  a  question  for  the  jury. 
Dyche  v.  Vicksburg,  S.  &  P.  R.  Co.  ^^iss. 
361,  30  So.  711.  ^B 

The  same  principle  is  applied  in  NeelHm  v. 
San  Francisco  &  S.  J.  R.  Co.  37  Cal.  409,  to 
the  care  of  an  animal  trespassing  upon  a  rail- 
road track.  The  plaintiff's  mare  had  escaped 
from  his  pasture,  and  strayed  upon  defendant's 
right  of  way.  Upon  a  train  whistle  being 
sounded,  the  mare  ran  along  the  track  until 
she  came  to  a  trestle  7  feet  high,  upon  which 
she  leaped,  and  fell  in  such  a  way  as  to  be 
unable  to  extricate  herself.  In  order  to  remove 
her  from  the  track,  the  defendant's  employees 
sawed  off  the  ties  of  the  trestle  on  which  the 
mare  was  lying,  and  allowed  her  to  fall  to 
the  creek  below,  and  it  was  alleged  that  she 
was  thereby  injured.  While  it  was  held  that 
the  defendant  was  not  negligent  In  making  the 
removal,  the  court  refused  to  approve  of  de- 
fendant's contention  that,  If  the  plaintiff  was 
negligent  In  allowing  his  mare  to  escape,  and 
the  animal  was  a  trespasser  on  the  track,  the 
defendant  would  not  be  liable  for  Injuring  the 
mare  in  effecting  her  removal,  unless  It  was 
done  through  heedlessness  and  wantonness. 
The  court  says:  "The  Golden  Rule  Is  a  corner 
stone  of  the  law  as  well  as  of  morals,  and  In 
the  department  of  the  former  finds  Its  expres- 
sion in  the  maxim,  8lc  utere  tuo,  ut  alienum 
non  IcBdan.  No  more  In  law  than  In  morals 
can  one  wrong  be  justified  or  excused  by  an- 
other. A  wrongdoer  Is  not  an  outlaw,  against 
whom  every  man  may  lift  his  hand.  Neither 
his  life,  limbs,  nor  property  are  held  at  the 
mercy  of  his  adversary.  On  the  contrary,  the 
latter  is  bound  to  conduct  himself  with  rea- 
sonable care  and  prudence,  notwithstanding 
the  fault  of  the  former ;  and  if,  by  so  doing,  he 
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can  avoid  injuring  the  person  or  property  of 
the  former,  ho  is  liable  if  he  does  not,  if,  by 
reason  thereof,  injury  ensues." 

In  Baltimore  &  O.  R.  Co.  v.  State,  41  Md. 
268,  the  rule  of  the  Price  Case,  29  Md.  420, 
96  Am.  Dec.  545,  «ttpro,  is  approved,  but  is 
held  to  extend  only  to  proper  care  and  treat- 
ment of  the  Injured  person  until  he  is  carried  to 
a  nearby  station,  and  there  placed  in  a  hotel, 
and  under  the  care  of  a  physician.  And  that 
under  such  rule  the  railroad  company  could 
not  be  held  liable  for  his  subsequent  death  from 
hemorrhage  occurring  during  his  removal  to  an- 
other town  where  his  relatives  resided. 

In  Griswold  v.  Boston  &  M.  R.  Co.  183 
Mass.  434,  67  N.  E.  354,  it  is  held  that  a  slight 
delay  in  extricating  an  injured  trespasser  from 
her  situation  does  not  render  the  railroad  com- 
pany liable  for  the  resulting  aggravation  of  her 
injuries.  The  court  refers  to  the  case  of  Dyche 
V.  Vicksburg,  S.  &  P.  R.  Co.  79  Miss.  361.  30 
So.  711,  supra,  but  repudiates  its  authority, 
and  attempts  to  distinguish  Northern  C.  R.  Co. 
V.  State,  29  Md.  420,  96  Am.  Dec.  545,  supra, 
in  a  manner  not  warranted  by  the  report  of 
that  case,  as  already  pointed  out. 

VI.  Knowledge  of  disability. 

a.  Actual    knowledge    generally    necessary    to 
creation  of  duty. 

It  has  been  seen  that  persons  under  disability 
are  entitled  to  the  care  due  to  persons  general- 
ly, and  may  recover  for  the  consequences  of  the 
omission  of  such  care  as  to  them,  although  the 
consequences  may  have  been  aggravated  by 
their  previous  physical  condition,  and  could  not 
have  been  foreseen  by  the  negligent  party. 
^Sce  div.  IV.  subd.  a,  supra.)  In  such  cases  the 
negligent  person's  lack  of  knowledge  of  the  pre- 
vious disability  of  the  injured  party  is  not  an 
excuse  for  the  omission  of  ordinary  care. 
Urownback  v.  Frailey,  78  111.  App.  262. 

The  case  of  Purcell  v.  St.  Paul  City  R.  Co. 
48  Minn.  134,  16  L.  R.  A.  203,  50  N.  W.  1034, 
is  one  where  a  contract  relation  existed;  but 
the  court  so  clearly  distinguishes  the  cases 
where  liability  for  injury  to  a  person  under 
disability  .Is  not  dependent  upon  previous  knowl- 
edge of  such  disability,  from  those  where  lia- 
bility is  dependent  upon  such  knowledge,  that 
a  quotation  from  the  opinion  is  appropriate. 
A  street  car  of  the  defendant,  on  which  plaintiff 
was  a  passenger,  came  into  such  imminent 
danger  of  a  collision  with  a  car  on  a  cross  line 
that  plaintiff  received  a  nervous  shock,  was 
thrown  Into  convulsions,  and,  being  pregnant 
at  the  time,  a  miscarriage  and  illness  followed. 
It  was  held  that  the  defendant  was  liable  for 
the  consequences  of  its  negligence,  notwith- 
standing the  absence  of  knowledge  of  plain- 
tiff's condition,  the  court  saying:  "Certainly 
a  woman  in  her  condition  has  as  good  a  right 
to  be  carried  as  anyone,  and  is  entitled  to  at 
least  as  high  a  deSrree  of  care  on  the  part  of  the 
carrier.  It  may  be  that  where  a  passenger, 
without  the  knowledge  of  the  carrier,  is  sick, 
feeble,  or  disabled,  the  latter'  does  not  owe  to 
him  a  higher  degree  of  care  than  he  owes  to 
passengers  generally,  and  that  the  carrier  would 
not  be  liable  to  him  for  any  Injury  caused  by  an 
act  or  omission  not  negligent  as  to  an  ordinary 
passenger.  But  when  the  act  or  omission  is 
negligence  as  to  any  and  all  passengers,  well 
or  ill,  anyone  injured  by  the  negligence  must 
be  entitled  to  recover  to  the  full  extent  of  the 
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injury  so  caused,  without  regard  to  whether, 
owing  to  his  previous  condition  of  health,  he  is 
more  or  less  liable  to  injury." 

But  ordinarily  one  is  not  chargeable  with 
negligence  tor  not  guarding  against  a  danger 
of  which  he  has  no  knowledge.  Ilott  ▼.  Wilkes, 
:<  liiMU.  &  Aid.  304;  Worthington  v.  Mencer. 
96  Ala.  310,  315,  17  L.  R,  A.  407,  11  So.  72 : 
Daily  V.  Richmond  &  D.  R.  Co.  106  N.  C.  301. 
11  S.  £.  320;  Langan  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  72  Mo.  392 ;  Jeffrey  v.  Keokuk  &  D.  M.  R. 
Co.  56  Iowa,  546,  9  N.  W.  884 ;  Kansas  P.  R. 
Co.  V.  Whipple,  39  Kan.  631,  540,  18  Pac.  730 : 
Smithwick  v.  Hall  &  U.  Co.  59  Conn.  261,  12 
L.  R.  A.  279,  21  Am.  St.  Rep.  104,  21  Atl.  924 ; 
Philadelphia  &  R.  R.  Co.  y.  Hummell,  44  Pa. 
37 S),  84  Am.  Dec.  457.  This  is  especially  true 
where  the  occasion  for  the  exercise  of  care  to 
avoid  injuring  another  is  the  disability  of  the 
person  to  be  affected,  as  distinguished  from 
those  circumstances  calling  for  care  as  to  per- 
sons generally.  The  law  does  not  impose  upon 
one  the  duty  of  giving  to  another  the  care 
due  only  to  the  deaf,  blind,  and  unconscious, 
until  he  has  notice  that  such  person  is  suffering 
from  one  of  those  disabilities.  And  where  a 
person's  danger  arises  from  the  fact  of  his  being 
where  he  ought  not  to  be,  or  where  the  presence 
of  people  is  not  reasonably  to  be  expected,  no 
duty  is  owing  him  until  he  is  discovered.  In- 
ternational &  G.  N.  R.  Co.  V.  Smith,  62  Tex. 
252 ;  Johnson  v.  Louisville  &  N.  R.  Co.  91  Ky. 
651,  25  S.  W.  754;  Thomas  v.  Chicago,  M.  & 
St.  P.  R.  Co.  93  Iowa,  248,  61  N.  W.  967,  114 
Iowa,  169,  86  N.  W.  259;  Cleveland,  C.  &  C. 
R.  Co.  V.  Terry,  8  Ohio  St.  570;  Lake  Brie  & 
W.  R.  Co.  V.  Juday,  19  Ind.  App.  436,  49  N.  E. 
843;  Kansas  P.  R.  Co.  v.  Whipple,  39  Kan. 
531,  540,  18  Pac.  730. 

When  the  mere  negligence  of  another  causes 
or  contributes  to  the  injury  of  a  person  so 
mentally  incompetent  as  to  be  incapable  of  ex- 
erctslng  care,  "if  the  conduct  of  the  injured  per- 
son would  have  avoided  his  claim  to  relief  if 
he  had  been  capable  of  exercising  care  in  his 
own  behalf,  the  person  inflicting  the  injury  is 
not  to  be  held  to  a  liability  which  would  not 
have  been  Incurred  under  the  same  circum- 
stances in  favor  of  a  person  of  ordinary  capa- 
city, unless  he  had  notice  of  the  injured  per- 
son's mental  deficiency,  and  of  his  consequent 
helplessness  and  peril  in  the  circumstances  in 
which  he  was  placed.  The  duty  of  observing 
special  precautions  for  the  safety  of  another, 
because  the  latter,  by  reason  of  mental  im- 
becility, cannot  be  influenced  by  the  dictates  of 
ordinary  prudence,  is  not  cast  upon  one  who. 
is  not  charged  with  notice  of  the  other's  peril 
and  of  his  lack  of  sufllclent  intelligence  to  avoid 
it."  Worthington  v.  Mencer,  96  Ala.  310,  17 
L.  R.  A.  407,  11  So.  72.  N 

Where  one  person  negligently  comes  into  a 
situation  of  peril,  in  which  his  liability  to  in- 
jury is  increased  by  reason  of  some  disability, 
before  another  can  be  held  liable  for  an  injury 
to  him,  it  must  appear  either  that  the  latter 
had  knowledge  of  his  situation  in  time  to 
prevent  the  injury,  p-sd  faiied  to  use  ordinary 
care  to  that  end,  or  that  the  injurious 
act  or  omission,  considering  time  and  place, 
was  such  that  Its  nature  and  probable  conse- 
quence would  be  to  produce  serious  hurt  to 
someone.  Daily  v.  Richmond  &  D.  R.  Co.  106 
N.  C.  301,  11  S.  E.  320;  Cleveland,  C.  &  C.  R. 
Co.  ▼.  Terry,  8  Ohio  St.  570;  St.  Louis,  I. 
M.  &  S.  R.  Co.  ▼.  Monday,  49  Ark.  257,  4  S.  W. 
782;  Birmingham  R.  &  Electric  Co.  v.  Bowers, 
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110  Ala.  328,  20  So.  345;  Louisville  &  N.  R. 
Co.  V.  Kellem,  14  Ky.  L,  Rep.  734,  21  S.  W. 
230 ;  Louisville,  N.  O.  &  T.  R.  Co.  v.  Williams, 
69  Miss.  631,  12  So.  957. 

The  presence  of  a  man  of  advanced  years, 
but  strong  and  healthy,  upon  a  railroad  track, 
does  not  impose  upon  the  railroad  company  the 
exercise  of  greater  care  than  would  be  required 
in  the  case  of  an  adult  of  less  advanced  years, 
unless  its  employees  know,  or  have  reason  to 
believe,  that  such  person,  from  some  cause, 
is  not  possessed  of  the  ordinary  ability  to  care 
for  himself.  Green  v.  Southern  P.  Co.  122 
Cal.  563,  55  Pac.  577. 

If  a  man  sleeping  on  a  railroad  track  is  not 
seen  by  persons  operating  a  train,  the  railroad 
company  is  not  liable  for  running  over  him, 
although  the  track  at  the  place  of  the  accident, 
and  for  a  long  distance  on  either  side,  is  level 
and  straight,  so  that  an  object  no  larger  than 
a  man's  hat  can  be  seen  for  400  or  500  yards. 
A  railroad  company  does  not  owe  to  trespassers 
the  duty  of  keeping  a  lookout.  Denman  v.  St. 
Paul  &  D.  R.  Co.  26  Minn.  357,  4  N.  W.  605. 
And  see  cases  under  title.  Duty  to  discover  an- 
other's  peril  or  disability,  div.  VII.  subdiv.  b. 
infra. 

A  railroad  company  cannot  be  held  liable  for 
mere  negligence  toward  a  person  on  its  track, 
who  is  deaf  or  otherwise  deficient  in  his  fac- 
ulties, so  as  to  render  him  unconscious  of  the 
impending  danger,  unless  the  knowledge  of  such 
infirmity  is  brought  home  to  those  in  charge  of 
the  train.  .Tohnson  v.  Louisville  &  N.  R.  Co. 
91  Ky.  651,  25  S.  W.  754 ;  Daily  v.  Richmond 
&  D.  R.  Co.  106  N.  C.  301,  11  S.  E.  320; 
Williams  v.  Southern  P.  R.  Co.  (Cal.)  11  Pac. 
849 ;  Tyler  v.  Sites,  88  Va.  470,  13  S.  E.  978. 

Likewise,  wilful  and  intentional  wrong,  a 
willingness  to  inflict  injury,  cannot  be  imputed 
to  one  who  is  without  consciousness,  from 
whatever  cause,  that  his  conduct  will  inevitably 
or  probably  lead  to  wrong  or  injury.  It  is  only 
where  the  engineer  of  a  railroad  train  becomes 
actually  aware  of  the  danger  of  a  trespasser 
upon  a  trestle,  that  the  failure  to  exercise 
preventive  effort  to  avert  an  injury  can  con- 
stitute such  gross  negligence  as  amounts  to 
wantonness  and  recklessness.  Southern  R.  Co. 
V.  Bush,  122  Ala.  470,  482,  26  So.  168 ;  Ullrich 
V.  Cleveland,  C.  C.  k  St.  L.  R.  Co.  151  Ind.  358, 
51  N.  E.  95. 

The  failure  to  stop  a  train  upon  the  sight 
of  a  man  10  or  12  feet  from  the  track,  and  ap- 
proaching with  the  apparent  purpose  of  cross- 
ing iC,^  is  not  wanton  negligence,  where  the 
train  is  in  fulP^M^w  of  such  person,  and  those 
in  charge  of  the  train  are  without  knowledge 
that  he  is  deaf.  Birmingham  R.  &  Electric  Co. 
V.  Bowers,  ^10  Ala.  328,  20  So.  345. 

And  the  diify  of  active  effort  to  prevent  one's 
lawful  action  ^rom  resulting  in  injury  to  an- 
other arises,  generally,  not  with  knowledge  of 
his  presence  in  a  place  of  possible  danger,  where 
ordinary  care  on  his  part  will  insure  his  safety, 
but  only  upon  the  discovery  of  his  being  in 
imminent  peril  from  such  action.  This  distinc- 
tion is  important  in  determining  the  question  of 
liability  for  either  negligent  or  wilful  injuries. 
Smalley  v.  Southern  R.  Co.  57  S.  C.  243,  250, 
35  S.  B.  489 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hill 
(Tex.  Civ.  App.)  58  S.  W.  255,  258  (opinion 
on  rehearing)  ;  Orr  v.  Cedar  Rapids  &  M.  C.  R. 
Co.  94  Iowa,  423.  62  N.  W.  851 ;  Southern  R. 
Co.  V.  Bush,  122  Ala.  470,  26  So.  168 ;  Ullrich 
V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  151  Ind. 
358,  51  N.  E.  95. 
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Bat  the  testimony  of  an  engineer  as  to  the 
time  he  discovered  a  person  in  peril  on  the 
track  is  not  conclusive.  Where  the  facts  and 
circumstances  proved  Justify  a  finding  by  the 
Jury  that  the  disability  of  the  injured  party 
was  discovered  by  those  on  the  train  at  a 
distance  which  would  have  enabled  them,  by  the 
exercise  of  ordinary  care,  to  avoid  injury,  a 
verdict  based  thereon  will  not  be  disturbed,  al- 
though the  engineer  testified  that  he  did  not  dis- 
cover the  person's  peril  until  it  was  too  late  to 
stop  the  train.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Hill  (Ark.)  86  S.  W.  303 ;  Parrell  v.  Chicago, 
B.  I.  &  P.  R.  Co.  123  Iowa,  690.  99  N.  W.  578 ; 
Orr  V.  Cedar  Rapids  &  M.  C.  B.  Co.  94  Iowa, 
423,  62  N.  W,  851;  Purcell  v.  Chicago  &  N. 
W.  R.  Co.  117  Iowa.  667.  671.  91  N.  W.  933: 
Smalley  v.  Southern  R.  Co.  57  S.  C.  243,  35 
8.  E.  489;  Gunn  v.  Ohio  River  R.  Co.  42  W. 
Va.  676,  36  L.  R.  A.  575,  581,  26  S.  E.  546; 
International  &  G.  N.  R.  Co.  v.  Tabor,  12  Tex. 
Civ.  App.  283,  33  S.  W.  894;  Hankerson  v. 
Southwestern  R.  Co.  69  Ga.  593,  61  Ga.  114. 
72  Ga.  182;  Sibley  v.  Ratliffe,  60  Ark.  477, 
8  S.  W.  686.  And  see  dissenting  opinion  in 
Williams  v.  Southern  P.  R.  Co.  (Cal.)  11  Pac. 
849. 

Affirmative  evidence  that  a  child  on  a  rail- 
road track  was  seen  by  the  engineer  or  fireman 
in  time  to  stop  the  train  and  avoid 
the  injury  is  not  required.  If  it  appears  that 
the  view  was  clear  for  1,600  feet,  and  between 
the  train  and  the  child  there  was  a  public  cross- 
ing, where  it  was  the  duty  of  the  engineer  to 
be  on  the  alert,  it  is  for  the  Jury  to  say  wheth- 
er the  child  was  seen  by  the  engineer  in  time 
to  stop  the  train.  Johnston  v.  Atchison,  T.  &  S. 
F.  R.  Co.  56  Kan.  263,  43  Pac.  228. 

And  a  Jury  is  not  bound  to  accept  the  state- 
ment of  a  locomotive  engineer  that  he  did  not 
discover  that  a  woman  was  under  his  engine, 
nor  receive  warning  of  her  perilous  situation, 
in  time  to  have  avoided  the  injury  infilcted, 
where  there  is  evidence  thav  the  woman  was 
screaming  loudly,  and  that  persons  were  run- 
ning toward  the  engine  and  giving  warning  by 
gestures  and  loud  screams.  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Hill  (Ark.)  86  S.  W.  303. 

"While  wantonness  on  the  part  of  the  en- 
gineer cannot  be  predicated  on  the  mere  fact 
that  he  ought  to  have  seen  deceased  on  the 
trestle,  or  on  anything  short  of  actual  knowl- 
edge, yet  this  actual  knowledge  need  not  be 
positively  and  directly  shown,  but,  like  any 
other  fact,  may  be  proved  by  showing  circum- 
stances from  which  the  fact  of  actual  knowl- 
edge is  a  legitimate  inference.  Otherwise,  in 
cases  of  this  character,  this  fact  could  never 
1)6  proved  except  by  the  testimony  of  the  en- 
gineer himself.  Certainly  the  facts  that  the 
road  was  straight  for  a  long  distance,  the  view 
of  the  track  unobstructed,  and  the  engineer  was 
in  his  seat  looking  ahead  along  the  track,  and 
there  was  nothing  to  prevent  him  from  seeing 
a  person  on  the  track  a  few  hundred  feet  ahead, 
are  relevant  and  admissible  for  the  purpose  of 
proving  that  he  did  see  such  person,  and  may 
properly  be  submitted  to  the  Jury  on  this 
issue ;  and.  while  no  presumption  arises  from 
these  facts  that  the  engineer  did  see  the  person 
on  the  track,  yet  this  may  be  Inferred  from 
these  facts  by  the  Jury,  whose  province  alone  it 
is  to  decide  the  weight  to  be  given  to  facts  le- 
gally in  evidence,  and  their  effect  on  an  issue 
which  they  are  admitted  to  prove."  Southern 
R.  Co.  V.  Bush,  122  Ala.  470,  26  So.  168. 

In  Becker  v.  Louisville  &  N.  R.  Co.  110  Ky. 
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474,  63  L.  R.  A.  267,  96  Am.  St.  Rep.  459,  61 
S.  W.  997.  in  finding  that  the  Jury  were  Justi- 
fied in  finding  that  the  engineer  of  a  train  saw 
some  children  upon  a  trestle  in  time  to  stop 
the  train  and  prevent  Injury,  the  court  says : 
"The  evidence  conduces  to  show  that  the 
engineer  could  see  the  whole  bridge  from  a 
distance  of  960  feet,  and  one  standing  oa 
the  track  at  the  bluff  can  see  the  whole 
length  of  the  bridge  for  ^20  yards ;  that  a  man 
in  the  cab  could  see  the  bridge  120  feet  further 
back.  The  proof  also  conduces  to  show  that 
a  man  In  the  cab  could  see  the  bridge  120  feet 
further  back  than  if  on  the  ground.  It  is 
also  evident  from  the  proof  that  for  a  consider- 
able distance  from  the  bridge  it  is  up  grade 
in  reaching  the  bridge  In  question.  There  is 
also  some  proof  tending  to  show  that  someone 
on  the  engine  was  seen  to  put  his  head  out, 
as  If  looking  toward  the  bridge,  at  some  dis- 
tance from  it.  It  seems  to  us,  from  the  evi- 
dence, that  the  Jury  were  authorized  to  be- 
lieve and  to  have  found  that  the  defendant's 
agents  and  servants  saw  those  children  upon 
the  bridge  In  ample  time  to  have  so  slackened 
the  speed  of  the  train  as  to  enable  them  to  have 
escaped  the  danger.  There  Is  hardly  room  to 
doubt  this,  from  the  map  and  evidence  filed 
in  this  action." 

b.  When  mere  helief  sufficient  to  impose  duty. 

Where  there  are  reasonable  grounds  to  be- 
lieve that  a  person  in  danger  will  not  be  able 
to  help  himself  because  of  some  mental  or  phy- 
sical infirmity,  or  other  disability,  such  belief, 
in  the  absence  of  actual  knowledge,  is  sufficient 
to  Impose  the  duty  of  exercising  ordinary  care 
to  avoid  Injuring  such  person.  Daily  v.  Rich- 
mond &  D.  R.  Co.  106  N.  C.  301,  11  S.  E.  320 ; 
Clark  V.  Wilmington  &  W.  R.  Co.  109  N.  C. 
430,  14  L.  R.  A.  749,  14  S.  E.  43;  Tucker  ▼. 
Norfolk  &  W.  R.  Co.  92  Va.  649,  24  S.  E.  229 ; 
Blankenship  v.  Chesapeake  &  O.  R.  Co.  94  Va. 
449,  27  S.  E.  20 ;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Wllkerson,  46  Ark.  513;  Sibley  v.  Ratliffe, 
50  Ark.  477,  8  S.  W.  686 ;  Anderson  v.  Ilppklns, 
33  C.  C.  A.  346,  63  U.  S.  App.  533,  91  Fed.  77. 

If  the  conduct  of  a  person  walking  upon  a 
railroad  track  Is  such  as  to  create  in  the  minds 
of  those  operating  a  train  a  doubt  as  to  wheth- 
er such  person  Is  In  possession  of  all  his  facul- 
ties, and  to  give  them  reason  to  believe  that  an 
injury  will  occur  unless  the  train  is  checked, 
they  are  bound  to  use  greater  caution,  and  to 
stop  the  train,  if  necessary,  to  insure  his  safety. 
Louisville  &  N.  R.  Co.  v.  Cooper  (Ky.)  6  Am. 
&  Eng.  R.  Cas.  5;  I^xlngton  &  C.  C.  Mln.  Co. 
V.  Huffman,  17  Ky.  L.  Rep.  775,  32  S.  W.  611 ; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Judd.  10 
Ind.  App.  213,  37  N.  B.  775;  Campbell  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  55  Kan.  686,  40 
Pac.  997:  Texas  &  P.  R.  Co.  v.  Robinson,  4 
Tex.  Civ.  App.  121,  23  S.  W.  433;  Galveston 
City  R.  Co.  V.  Hanna  (Tex.  Civ.  App.)  79  8.  W. 
639.  But  see  Green  v.  Los  Angelep  Terminal 
R.  Co.  (Cal.)  76  Pac.  719;  Olson  v.  Northern 
P.  R.  Co.  84  Minn.  258,  87  N.  W.  848. 

Likewise,  If  there  are  circumstances  sufficient 
to  give  notice  to  the  engineer  of  a  train  that 
the  life  of  a  human  being  is  in  danger,  as  where 
persons  are  running  toward  the  train  and  ex> 
cltedly  waving  their  hands,  it  is  his  duty  to 
stop  the  train,  or  materially  check  its  speed, 
although  he  may  not  in  fact  see  any  person  up- 
on the  track  or  in  danger.    Donahoe  v.  Wabash, 
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St.  L.  &  P.  R.  Co.  83  Mo.  543 ;  Seaboard  &  R. 
R.  Co.  v.  Joyner,  92  Va.  834,  23  S.  E.  773. 

An  engineer  who  sees  a  person  on  the  track 
waving  his  hands,  and  not  stepping  aside, 
should  check  his  train  at  once,  though  he  may 
not  know  that  such  person's  foot  is  caught  in 
the  track.  Spooner  v.  Delaware,  L.  &  W.  R. 
Co.  115  N.  Y.  22,  21  N.  B.  696. 

€.  negligent  ignorance  equivalent  to  knowledge. 

When  knowledge  itself  is  a  duty,  as  where 
there  Is  a  probability  of  the  presence  of  per- 
sons liable  to  be  affected  by  one*s  action,  neg- 
ligent ignorance  is  equivalent  to  knowledge. 
Goodrich  v.  Burlington,  C.  R.  &  N.  R.  Co.  103 
Iowa,  412,  72  N.  W.  653 ;  Chesapeake  &  O.  R. 
Co.  V.  Rodgers,  100  Va.  324,  41  S.  B.  732; 
Murphy  v.  Orr,  96  N.  Y.  14 ;  Kunz  v.  Troy,  104 
N.  Y.  344,  10  N.  E.  442 ;  Moebus  v.  Herrmann, 
108  N.  Y.  349,  2  Am.  St  Rep.  440,  15  N.  E. 
415 ;  Weil  V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  119 
N.  Y.  147,  23  N.  E.  487 ;  McEeon  v.  Steinway 
R,  Co.  20  App.  Div.  601,  47  N.  Y.  Supp.  374 ; 
Levy  V.  Dry  Dock,  B.  B.  &  B.  R.  Co.  35  N.  Y. 
:S.  R.  769,  12  N.  Y.  Supp.  485 ;  Thiel  v.  South 
Covington  &  C.  Street  R.  Co.  25  Ky.  L.  Rep. 
1590,  78  S.  W.  206;  Galveston  City  R.  Co.  v. 
Hewitt;  67  Tex.  479,  60  Am.  Rep.  32,  3  S.  W. 
705;  Werner  v.  Clti«ens*  R.  Co.  81  Mo.  368. 

Where  a  man  is  stricken  down  in  a  fit  at  a 
private  crossing,  the  railroad  company  cannot 
be  relieved  from  liability  for  running  over  him, 
because  of  its  failure  to  discover  his  presence 
upon  the  track  in  such  condition.  Yoakum  v. 
Mettasch  (Tex.  Civ.  App.)  26  S.  W.  129. 

A  railroad  company  is  liable  for  running  over 
a  man  having  his  foot  caught  in  a  frog  at  a 
city  crossing,  where,  if  not  seen,  he  might  have 
been  seen,  by  the  exercise  of  ordinary  diligence, 
in  time  to  avoid  the  injury.  Illinois  C.  R.  Co. 
V.  Crockett,  25  Ky.  L.  Rep.  1989,  79  S.  W.  235. 

The  failure  of  the  motorman  of  an  electric 
street  car  to  see  the  peril  of  one  driving  a 
horse  which  has  been  frightened  by  his  car. 
and  become  unmanageable,  when  he  might  have 
seen  it  by  the  exercise  of  ordinary  care,  is 
negligence ;  and  it  is  proper  in  such  case  to  sub- 
mit to  the  Jury  the  question  whether  the  motor- 
man  ought  to  have  seen  the  frightened  condition 
^f  the  horse.  Kills  v.  Lynn  &  B.  R.  Co.  160 
Mass.  341,  35  N.  E.  1127;  Lexington  R.  Co. 
V.  Fain,  25  Ky.  L.  Rep.  2243,  80  S.  W.  463. 

Where  a  motorman,  because  of  his  a'rtention 
l)eing  drawn  to  a  bicycle  keeping  pace  with  his 
car,  failed  to  see  a  frightened  horse  that  had 
sprung  upon  the  track  ahead  of  him,  and  in 
consequence  the  car  struck  the  horse,  and 
threw  its  rider  to  the  pavement  with  such  forct 
as  to  render  him  insane,  it  was  held  that  thp 
court  properly  instructed  the  Jury  that,  if  the 
motorman  could,  in  the  exercise  of  reasonable 
care,  have  seen  the  plaintiff  in  time  to 
check  his  car  after  plaintiff's  horse  sprang 
upon  the  track,  and  before  the  car  collided 
^ith  his  horse,  and  the  plaintiff  was  not  him- 
self guilty  of  negligence  which  contributed  to 
his  injury,  then  the  defendant  would  be  liable. 
Omaha  Street  R.  Co.  v.  Duvall,  40  Neb.  29,  58 
N.  W.  531. 

The  misapplication  of  the  principle  of  these 
cases  to  actions  for  injuries  to  trespassers  has 
led  to  some  conflict  in  the  authorities.  Against 
the  holding  of  the  authorities  above  cited,  that 
Iniowledge  of  a  person's  peril  or  disability  is 
necessary  to  the  creation  of  a  special  duty 
toward  such  person,  based  upon  his  situatk>n 
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or  condition,  it  is  contended  by  respectable  au- 
thority that  "discovery"  is  not  a  prerequisite 
to  such  duty  to  trespassers;  that  since  the 
negligence  which  will  defeat  a  plaintiff's  re- 
covery for  an  injury  may  be  his  failure,  by  the 
exercise  of  ordinary  care,  to  discover  and  avoid 
a  collision  with  an  obstruction  which  the  de- 
fendant had  negligently  placed  in  the  highway 
(Butterfleld  v.  Forrester,  11  East,  60),  so,  on 
the  other  hand,  the  defendant's  failure  to  dis- 
cover and  avoid  plaintiff's  prior  negligence  may 
create  a  liability  for  an  injury  inflicted  without 
actual  knowledge  of  the  presence  or  disability 
of  the  person  injured.  And  this.  It  is  alleged, 
was  the  true  cause  of  action  in  Davies  v.  Mann, 
10  Mees.  &  W.  546.  See  also  cases  cited  in  div. 
VII.,  subd.  b,  infra. 

But  it  should  be  observed  that  in  the  sit- 
uation presented  in  Davies  v.  Mann,  10  Mees. 
&  W.  546,  "knowledge  itself  was  a  duty,"  and  it 
was  for  the  breach  of  this  duty  that  the 
defendant  was  held  liable.  He  was  upon  the 
highway,  where  persons  and  animals  were  liable 
to  be  present,  and  it  was  his  duty  to  be  on  the 
lookout  for  them;  but,  instead,  he  drove  at  a 
speed  that  prevented  his  discovery  of  the  help- 
less donkey  that  lay  in  the  road.  It  is  only 
when  this  duty  to  know  exists  that  a  liability 
for  an  injury  ignorantly  inflicted  can  arise; 
and  the  duty  to  know  exists,  ordinarily,  only 
when  the  duty  of  watchfulness  is  imposed ;  and 
the  obligation  to  be  on  the  lookout  for  persons 
arises  only  in  places  where  they  are  reasonably 
to  be  expected.  But,  as  persons  are  not  reason- 
ably to  be  expected  where  their  presence  makes 
them  trespassers,  the  duty  of  watchfulness,  and 
consequently  the  duty  to  know,  does  not  exist 
as  to  persons  in  such  places.  Accordingly, 
those  authorities  holding  that  a  railroad  com- 
pany may  be  liable  for  Injury  to  a  trespasser, 
although  his  presence  and  situation  were  not 
discovered,  are  forced  to  impose  upon  railroad 
companies  the  duty  of  maintaining  a  lookout  for 
such  persons.  And  it  is  for  the  breach  of  this 
unusual  duty  that  these  decisions  hold  railroad 
companies  liable  for  injuries  ignorantly  inflict- 
ed. Smith  V.  Norfolk  k  S.  R.  Co.  114  N.  C. 
728,  25  L.  R.  A.  287,  19  S.  B.  863,  923. 

VII.  Duty  to  discover  anoiher'a  peril  or  die- 
ability, 

K.  At  places  where  people  are  likely  to  be  pres- 
ent. 

May  one  be  relieved  from  responsibility  for 
an  injury  done  to  a  person  under  some  disabil- 
ity, in  the  performance  of  an  otherwise  lawful 
act,  upon  the  ground  that  he  had  no  knowledge 
of  the  disability  of  such  other  person,  when  by 
the  exercise  of  ordinary  care  the  situation  or 
condition  of  that  person  might  have  been  dis- 
covered ? 

The  general  current  of  authority  answers  this 
question  in  the  negative,  where  the  duty  of 
watchfulness  against  such  result  exists  as  to 
people  generally.  When  this  duty  exists,  it3 
breach  Is  negligence,  for  which  a  liability  arises. 
And  in  those  Jurisdictions  where  the  question 
of  liability  is  determined  by  the  application  of 
the  doctrine  of  proximate  cause  to  the  neg- 
ligence of  both  parties  it  would  make  no  dif- 
ference that  the  injured  party  was  himself 
negligent,  if  his  negligence  was  not  concurrent 
with  that  of  the  party  «nfllcting  the  injury. 

But,  while  the  language  of  some  of  the  au- 
thorities seems  to  impose  upon  railroad  com- 
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IMiiiles  In  particular  an  Increased  obligation  to 
be  on  the  lookout  at  crossings  where  there  is 
a  probability  of  children  and  infirm  persons 
being  present,  and  entitled  to  their  especial 
care  in  avoidance  of  injury,  the  duty,  so  far 
as  the  obligation  to  discover  their  presence  is 
concerned,  seems  not  to  be  different  in  kind 
from  that  owing  to  persons  generally.  The 
duty  of  Increased  care  arises  only  when  one 
knows,  or  is  bound  to  know,  of  another's  help- 
lessness. And  the  question  here  is  whether  the 
law  requires  of  one  the  exercise  of  ordinary 
care  to  discover  such  helplessness  or  disability, 
and  thereby  imposes  the  duty  of  such  increased 
care  towai<d  persons  thus  situated,  although 
actual  knowledge  of  their  situation  or  condition 
is  wanting,  if,  by  the  exercise  of  ordinary  care, 
It  might  be  discovered.  Some  of  the  cases  cited 
pertain  to  the  duty  owing  to  children,  as  to 
whom  the  same  rule  governs  as  Is  applied  in 
cases  of  physical  infirmity  or  other  dlstibllity. 

As  to  the  duty  of  railroad  companies  to  dis- 
cover children  upon  their  tracks,  see  note  to 
Bottoms  V.  Seaboard  &  R.  R.  Co.  25  L.  R.  A. 
784.  And  for  authorities  as  to  the  duty  of  rail- 
road companies  to  maintain  a  lookout  from 
their  trains  for  persons  generally,  whether  at 
crossings  or  elsewhere,  see  note  to  Smith  v. 
Norfolk  &  S.  R.  Co.  25  L.  R.  A.  287. 

First,  as  to  the  duty  to  maintain  a  lookout 
along  highways  and  at  railroad  crossings. 

Drivers  of  vehicles  are  required  not  only  to 
make  a  vigilant  use  of  their  senses  to  discover 
anyone  exposed  to  danger,  but  so  to  control  the 
movements  of  their  teams  as  to  avoid  doing 
him  injury,  to  the  extent  of  their  power,  when 
discovered.  Therefore,  where  the  driver  of  a 
vehicle  runs  down  an  aged  and  lame  pedestrian, 
who  is  seen  by  him  when  15  feet  distant,  and 
probably  could  have  been  seen  at  a  greater 
distance,  the  question  of  his  negligence  Is  for 
the  Jury.  Barker  v.  Savage,  45  N.  Y.  191,  6 
Am.  Rep.  66. 

And  where  one  who  is  unobservant  drives 
over  a  child  In  the  highway,  when  he  might 
have  avoided  the  injury  if  he  had  maintained 
a  reasonable  lookout,  as  it  was  his  duty  to  do, 
he  is  liable  for  the  damage  Inflicted.  Murphy 
V.  Orr,  96  N.  Y.  14 ;  BIrkett  v.  Knickerbocker 
Ice  Co.  110  N.  Y.  504,  18  N.  B.  108;  Barrett 
v.  Smith,  128  N.  Y.  607,  28  N.  E.  23 ;  Elie  v. 
Baumann,  2  Misc.  72,  81,  21  N.  Y.  Supp.  782  : 
Cowan  V.  Snyder,  1  Silv.  Sup.  Ct.  396,  5  N.  Y. 
Supp.  340 ;  Sykes  v.  Lawlor,  49  Cal.  236 ;  Sum- 
mers V.  Bergner  Brewing  Co.  143  Pa.  114,  24 
Am.  St.  Rep.  518,  22  Atl.  707;  Stringer  v. 
Frost,  116  Ind.  477,  2  L.  R.  A.  614,  0  Am.  St. 
Rep.  875,  19  N.  E.  331 ;  Vaughn  v.  Scade,  30 
Mo.  600. 

This  is  true,  not  only  at  cross  walks,  but 
elsewhere.  The  driver  of  a  vehicle  is  lx>und  to 
be  watchful  at  all  points,  and,  if  he  drives  over 
a  child,  whom  he  does  not  see  because  he  is 
looking  backward,  and  conversing  with  another, 
he  is  guilty  of  negligence.  Moebus  v.  Herr- 
mann, 108  N.  Y.  349,  2  Am.  St.  Rep.  440,  15 
N.  B.  415. 

If  the  driver  of  a  vehicle  knows  that  a  child. 
Idiot,  or  lunatic,  is  in  the  highway,  he  Is  bound 
to  a  proportionate  degree  of  watchfulness ;  and 
what  would  be  ordinary  neglect  In  regard  to 
one  supposed  to  be  of  full  age  and  capacity 
would  he  gross  neglect  as  to  a  child,  or  one 
known  to  be  Incapable  of  escaping  danger, 
Robinson  v.  Cone,  22  Vt.  213,  54  Am.  Dec.  67. 

Where  a  driver,  If  he  had  been  on  the  look- 
out, could  hVive  seen  a  child  two  years  old  leav- 
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Ing  the  curb,  when  he  was  25  or  30  feet 
distant,  he  was  negligent  in  not  seeing  him; 
or.  If  he  was  looking,  and  saw  the  child,  and 
recklessly  kept  on,  regardless  of  Its  known  Ig- 
norance and  helplessness,  he  would  likewise  be 
liable.  But  if  the  child  rushed  suddenly  from 
the  curb  In  front  of  the  horses  he  would  not 
be  negligent  In  not  avoiding  the  injury. 
Satiasky  v.  Mutual  Brewing  Co.  187  Pa.  57, 
40  Atl.  821. 

The  rights  of  a  woman  sixty-three  years  of 
age,  feeble,  and  of  defective  eyesight,  to  walk 
across  a  public  street,  are  not  subordinate  to 
the  rights  of  one  driving  thereon.  And  there 
can  be  no  urgent  necessity  which  will  Justify 
one  driving  in  such  a  careless  and  reckless 
manner  as  to  endanger  the  persons  or  lives  of 
those  who  are  properly  and  lawfully  upon  the 
street,  and  who  themselves  are  In  the  exercise 
of  due  care.  Eaton  v.  Cripps,  94  Iowa,  176, 
62  N.  W.  687. 

In  view  of  the  fact  that  persons  may  be  ex- 
pected to  cross  a  street  car  track  at  any  point 
on  the  line,  and  at  any  time,  the  law  imposes 
upon  motormen  the  duty  of  exercising  ordinary 
care  to  discover  persons  and  avoid  Injuring 
them.  Persons  operating  street  cars  are  bound 
to  know  that  men,  women,  and  children  have 
an  equal  right  to  use  the  highway,  and  will 
be  upon  it.  It  is  their  duty,  therefore,  to  be 
on  the  lookout,  and  to  avoid  injury  to  persons 
who.  because  of  somd  disability,  are  liable  to 
Injury  if  the  car  is  not  stopped.  Thlel  v. 
South  Covington  &  C.  Street  R.  Co.  25  Ky.  L. 
Rep.  1590,  78  S.  W.  206 ;  Levy  v.  Dry  Dock,  E. 
B.  &  B.  R.  Co.  35  N.  Y.  S.  R.  769,  12  N.  Y. 
Supp.  485. 

To  be  on  the  watch  is  no  more  than  ordinary 
care  under  such  circumstances.  If,  therefore, 
by  being  on  the  lookout,  the  driver  of  a  street 
car,  by  the  exercise  of  ordinary  care,  can  dis- 
cover the  presence  of  a  child  on  the  track  in 
time  to  avoid  injuring  it,  it  is  his  duty  to  do 
so.  Passamaneck  v.  Louisville  R.  Co.  98  Ky. 
195,  32  S.  W.  620. 

Street  railways  have  no  exclusive  right  **to 
the  use  of  the  part  of  a  street  covered  by  their 
track,  but  all  persons  have  the  right  to  use 
the  street  for  the  purposes  for  which  streets 
are  ordinarily  used ;  and,  from  this  fact,  such 
companies  may  expect  that  other  persons  will 
use  the  street,  as  they  have  the  right  to  do,  and 
it  is  therefore  Incumbent  upon  them  to  ascer- 
tain whether  the  track  be  clear."  Hence, 
though  a  child  under  two  years  of  age  sud- 
denly enters  upon  the  track  but  a  short  dis- 
tance in  front  of  a  car,  yet,  if  an  injury  to  It 
may  be  avoided  by  the  exercise  of  proper  care 
after  the  driver  sees  it,  the  railway  company 
will  be  liable.  Galveston  City  R.  Co.  v. 
Hewitt,  67  Tex.  479,  60  Am.  Dec.  32,  3  S.  W. 
705. 

The  driver  of  a  street  car,  who  sees  an  ob- 
ject on  the  track  at  sufllclent  distance  ahead  to 
enable  him  to  stop  his  car  to  avoid  Injury, 
and  can  ascertain  the  same  to  be  a  human 
being  by  checking  his  horses  and  driving  slow- 
ly, but  who,  supposing  the  object  to  be  a 
bundle  of  hay  or  sack  of  oats,  drives  recklessly 
over  It,  which  proves  to  be. a  drunken  man. 
is  guilty  of  wilful  injury.  Werner  v.  Citizens* 
R.  Co.  81  Mo.  368. 

It  is  culpable  negligence  for  the  motorman 
of  a  street  car  company  to  run  over  a  man 
lying  in  an  unconscious  condition  upon  the 
track  In  the  night  time,  where  the  headlight  of 
the  car  enables  the  motorman  to  see  25  feet 
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ahead  of  blm,  and  the  accident  can  be  avoided 
by  the  exercise  of  ordinary  care.  McKeon  v. 
Stelnway  R.  Co.  20  App.  Div.  601,  47  N.  Y. 
8upp.  374. 

Where  a  gripman  In  charge  of  a  car  testified . 
that  he  did  not  see  the  plaintiff,  a  cripple,  untli 
she  was  about  5  feet  from  his  car,  when  it 
was  too  late  to  stop  the  car  before  a  collision, 
yet,  if  he  had  seen  her  as  soon  as  two  witnesses 
who  called  to  her,  he  might  have  stopped  the 
car  in  time  to  avoid  the  injury,  it  was 
held  that  the  evidence  presented  a  fair  ques 
tion  for  the  Jury  whether  the  gripman  could 
not  have  seen  the  plaintiff  sooner  than  he  did 
if  he  had  been  as  vigilant  as  he  ought  to  have 
been ;  and  the  court  quotes  the  following  state- 
ment of  the  law  as  to  the  duty  of  watchful- 
ness on  the  part  of  street  car  drivers :  "In  a 
large,  populous  city,  where  all  descriptions  of 
vehicles  are  constantly  passing  and  repassing, 
as  well  as  persons  on  foot,  including  the  aged 
and  infirm,  as  also  children  who  are  young  and 
wanting  in  prudence  and  discretion,  it  is  the 
duty  of  drivers  of  cors,  not  only  to  see  that  the 
railroad  track  Is  clear,  but  also  to  exercise  a 
constant  watchfulness  for  persons  who  may  be 
approaching  the  track.  Unless  he  does  so,  he 
does  not  exercise  that  ordinary  care  and  pru- 
dence which  the  law  imposes  on  him."  Bal- 
timore Traction  Co.  v.  Wallace,  77  Md.  435,  26 
Atl.  518. 

If  the  motorman  of  a  street  car,  by  the  ex- 
ercise of  ordinary  care,  ckn  see  that  his  car  has 
frightened  a  horse,  which  thereby  has  become 
unmanageable,  and  that  there  is  danger  of  a 
collision,  the  company  will  be  liable  if  the  car 
is  not  stopped  in  time  to  avoid  injury.  Taxing- 
ton  H.  Co.  V.  Fain,  25  Ky.  L.  Rep.  2243.  80 
S.  W.  463 ;  Ellis  v.  Lynn  &  B.  R.  Co.  160  Mass. 
341,  35  N.  E.  1127. 

All  railroad  companies  are  under  an  im- 
perative obligation,  upon  approaching  a  road 
crossing,  to  use  due  care  and  caution  to  avoid 
injury  to  others  lawfully  traversing  the  high- 
way ;  and  to  the  extent  that  they  fall  to  employ 
that  care  and  caution  they  are  responsible  for 
Injuries  resulting  from  such  omissions.  There 
Is  a  failure  of  such  duty  where  a  train  Is  backed 
up  over  a  crossing  in  a  populous  locality,  with 
out  a  bell  being  rung  or  other  signal  being  giv- 
en, and  In  charge  of  a  brakeman  who  is  at  the 
time  on  the  platform  between  two  cars,  where 
he  cannot  see  a  child  upon  the  track,  or  have 
notice  so  as  to  apply  the  brakes.  Byrne  v.  New 
York  C.  &  H.  R.  R.  Co.  83  N.  Y.  620,  104  N. 
Y.  362,  58  Am.  Rep.  512,  10  N.  E.  539 ;  Lortz 
V.  New  York  C.  &  H.  R.  R.  Co.  7  App.  Dlv.  515, 
40  N.  Y.  Supp.  253. 

If  the  presence  of  a  person  with  his  foot 
caught  in  a  frog  at  a  switch  at  a  crossing  might 
have  been  discovered,  by  the  exercise  of  ordi- 
nary care.  In  time  to  avoid  injury,  the  railroad 
company  Is  liable.  Illinois  C.  R.  Co.  v.  Crockett, 
25  Ky.  L.  Rep.  1989,  79  S.  W.  235. 

It  is  the  duty  of  an  engineer  to  see  that  per- 
sons at  a  crossing  act  on  the  notice  given  by 
the  ringing  of  the  bell,  and  if  he  runs  his 
train  backwards  he  is  not  excusable  because  he 
does  not,  or  cannot,  see  a  person  on  a  trestle 
adjoining  the  crossing,  whither  she  had  run  to 
escape  the  sudden  movement  of  the  train  toward 
her  while  crossing  the  track.  Robinson  v.  West- 
em  P.  R.  Co.  48  Cal.  409. 

Railroads  are  required  to  exercise  "a  high 
degree  of  care  for  the  protection  and  safety  of 
travelers  upon  the  highway  at  and  in  proximity 
to  public  crossings  in  cities.  It  is  their  positive 
69  L.  R.  A. 


duty  to  keep  a  lookout  for  such  travelers,  and 
to  use  every  reasonable  precaution  consistent 
with  the  proper  operation  and  management  of 
their  trains  to  avoid  injuring  them."  The  negli- 
gence of  an  engineer  with  respect  to  persons  in 
peril  at  such  places  is  measured  not  by  what 
he  knew,  but  by  what  any  reasonably  prudent 
and  careful  engineer  would  or  should  have 
known  and  done  under  similar  circumstances. 
Therefore,  where  an  engineer  opened  the  steam 
cocks  of  his  engine,  and  began  to  move  the 
same,  while  plaintiff  was  trying  to  calm  a 
frightened  horse  near  the  crossing,  and  there- 
by the  horse  became  more  frightened,  and 
sprang  down  an  embankment,  and  plaintiff  was 
thrown  from  his  buggy  and  injured,  it  was  held 
error  to  Instruct  the  Jury  that  the  railroad 
company's  liability  depended  upon  whether  the 
circumstances  within  the  knowledge  of  the  en-- 
glneer  admonished  him  of  plaintiff's  danger. 
Inabnett  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  69  Ark. 
130,  61  S.  W.  570. 

An  engine  driver  operating  an  engine  along 
a  public  thoroughfare,  where  old  and  infirm 
persons,  children,  and  drunken  persons  are  li- 
able at  all  times  to  be  present,  is  required  to 
exercise  more  diligence  than  at  other  portions 
of  the  road,  although  such  persons  be  negligent. 
What  might  be  Justifiable  at  other  places  might 
be  such  gross  negligence  at  a  street  crossing  as 
to  amount  to  wilful  misconduct.  Illinois  C. 
R.  Co.  V.  Hutchinson,  47  111.  408. 

Whether  a  railroad  company  is  required  to 
maintain  a  lookout  or  not,  it  is  its  duty  to  use 
reasonable  care  and  diligence*  to  prevent  acci- 
dents at  intersections  of  its  right  of  way  with 
city  streets;  and  where  a  person  with  his  foot 
caught  in  the  track  could  have  been  discovered 
if  a  lookout  for  danger  to  persons  on  the  track 
had  been  maintained,  and  the  cars  could  have 
been  stopped  in  time  to  prevent  the  accident, 
the  question  of  the  company's  negligence  Is  for 
the  Jury.  Goodrich  v.  Burlington,  C.  R.  &  N. 
R.  Co.  103  Iowa,  412,  72.  N  W.  653. 

A  woman,  not  in  charge  of  a  child,  undertook 
to  carry  it  across  a  railroad  track,  but  stumbled 
and  fell,  and  the  child  was  thrown  upon  the 
track  before  an  approaching  train  and  Injured. 
The  train  was  backing  on  a  public  street  in  a 
closely  built  part  of  the  city  without  a  lookout 
being  maintained,  and  those  in  charge  of  the 
train  were  in  such  position  that  they  could  not 
see  any  considerable  distance  in  the  direction 
of  the  motion.  It  was  held  that  the  evidence 
of  the  railroad  company's  negligence  was  suf- 
ficient to  go  to  the  Jury.  North  Pennsylvania 
R.  Co.  V.  Mahoney,  57  I»a.  187. 

In  Yoakum  v.  Mettasch  (Tex.  Civ.  App.)  26 
S.  W.  129,  a  man  who  had  fallen  in  a  fit  upon 
the  railway  track  at  a  crossing  was  run  over 
and  killed,  and  it  was  contended  that  the  law 
does  not  Impose  upon  railway  companies  the 
duty  of  keeping  a  reasonable  lookout  for  persons 
"upon  their  tracks."  But  the  court  held  that, 
the  deceased  having  gone  upon  the  track  at  a 
private  crossing,  where  he  had  a  right  to  be. 
the  authorities  all  agree  that  those  in  charge  of 
the  train  were  required  to  exercise  ordinary 
care,  not  only  to  protect  him  when  discovered  In 
a  helpless  condition  upon  the  track,  but  also 
to  ascertain  whether  or  not  he  was  upon  the 
track  in  such  condition. 

A  contrary  rule  seems  to  be  laid  down  in 
Western  Maryland  R.  Co.  v.  Kehoe,  83  Md.  434, 
36  Atl.  90,  where  It  is  said  that,  while  railroad 
companies  are  under  an  imperative  obligation, 
upon  approaching  a  road  crossing,  to  use  due 
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care  and  cautiod  to  avoid  injury  to  others  law- 
fully ^'traversing  the  highway,"  yet  this  duty 
Is  *'only  coextensive  with  the  correlative  right 
of  the  individual  to  use  the  highway  for  pur- 
poses of  transit,"  and  Is  not  applicable  to  a 
person  who 'has  been  thrown  upon  the  track 
through  negligent  driving,  and  is  lying  there 
when  run  over  by  a  train. 

And  In  Indiana  a  boy  who  lies  down  at  a 
railroad  crossing,  and  goes  to  sleep,  with  his 
leg  over  one  rail,  and  who  is  of  sufBclent  age  to 
appreciate  the  danger,  although  not  a  tres- 
passer, is  guilty  of  contributory  negligence,  and 
cannot  recover  for  injuries  from  being  run  over 
by  a  passing  train,  if  those  In  charge  of  the 
train  do  not  discover  him.  Because  the  eb- 
glneer  did  not  see  the  boy,  it  is  said,  he  was 
not  chargeable  with  wilful  or  wanton  Injury, 
and  the  lad's  contributory  negligence  wad  a 
complete  answer  to  any  charge  of  simple  neg- 
ligence. Krenzer  v.  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  151  ind.  587,  68  Am.  St.  Rep.  252,  43 
N.  E.  649,  52  N.  E.  220. 

In  the  opinion  upon  a  rehearing  in  the  case 
last  cited  the  doctrine  of  Davles  v.  Mann,  10 
Mees.  &  W.  546,  Is.  In  terms,  approved ;  but  the 
court  says:  "In  every  case,  one  who  has  him- 
self contributed  to  his  own  injury  must  suffer 
the  consequences  of  his  own  want  of  due  care, 
unless  it  should  appear  that  the  one  injuring 
him  knew  of  his  condition  in  time  to  have 
avoided  the  Injury,  and  could  with  ordinary 
care  have  avoided  It."  The  duty  of  being  on 
the  lookout  in  places  where  persons  mny  be 
reasonably  expected  to  be  present,  to  prevent 
an  action,  which  imperils  human  life,  result- 
ing in  Injury  to  others,  is  thus  repudiated,  as 
a  care  that  is  not  due  to  helpless  persons  If 
they  have  been  guilty  of  negligence.  The  duty 
of  care  as  to  such  persons,  the  court  holds, 
arises  only  "with  knowledge,"  and  then  only 
because  the  absence  of  such  care  would  amount 
to  "wilful  injury;"  for  it  is  said,  "In  order  to 
charge  the  company  with  responsibility,  there 
must  have  been  either  wilfulness  or  wanton 
ness  on  Its  part,  or  else  negligence ;  and  In 
the  latter  case  the  plalntlif  must  himself  have 
been  free  from  contributory  negligence."  It 
will  be  perceived  that  the  doctrine  of  this  case, 
like  that  of  the  preceding  Maryland  case.  Is  di- 
rectly opposite  to  that  of  Davles  v.  Mann, 
which  both  courts  assume  to  approve.  For 
both  courts  deny  recovery  to  the  plaintiff  for 
doing  substantially  the  same  thing  that  the 
owner  of  the  donkey  did  In  the  English  case, 
vie.,  placing  himself  In  a  helpless  condition  In 
the  highway,  where  he  would  be  subject  to 
injury,  unless  others,  while  exercising  ordinary 
care,  should  observe  and  avoid  him.  It  Is  true, 
In  the  Maryland  case,  that.  In  being  thrown 
from  his  carriage,  the  man  fell  a  few  feet 
away  from  the  highway;  but  the  court  bases 
Its  opinion  upon  the  fact  that  he  was  "lying 
upon  the  track,"  instead  of  being  In  the  act  of 
passing  over  It,  when  the  train  struck  him. 
The  dissenting  opinion  of  McCabe,  J.,  in  the 
Indiana  case  is  more  in  line  with  the  doctrine 
of  Davles  v.  Mann,  as  interpreted  by  the  pre- 
ponderance of  authority.  He  says :  "Even 
though  the  child  be  held  responsible  and  guilty 
of  negligence  in  falling  asleep  upon  the  rail- 
road track  with  one  leg  across  the  rail,  yet  that 
negligence  is  shown  by  the  findings  of  the  jury 
to  have  been  antecedent  and  prior  to  the  es- 
tablished negligence  of  apprllee's  engineer.  For 
300  feet  before  reaching  the  child  thus  sleeping 
on  the  track,  the  engineer  had  a  clear,  un- 
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obstructed  view  of  the  child's  situation  and 
peril,  and,  as  the  findings  show,  could,  by  the 
exercise  of  ordinary  care,  have  avoided  run- 
ning his  engine  over  and  crushing  his  leg.  That 
being  the  case,  the  plaintiff's  negligence  was 
not  proximate,  and  not  a  proximate  cause  of 
his  injury,  and  did  not  proximately  contrib- 
ute thereto,  according  to  the  long-established 
legal  principles  both  in  this  country  and  in 
England."  It  is  evident  that  if  the  child 
asleep  at  the  crossing  was  in  a  place  where 
persons  might  reasonably  be  expected  to  be 
present,  then  the  exercise  of  ordinary  care  re- 
quired that  defendant  be  on  the  lookout  for 
persons  at  such  place;  and  if,  with  such  look- 
out, the  child  might  have  been  discovered,  and 
his  Injury  avoided,  his  negligence  in  going  to 
sleep  on  the  track  was  not  the  proximate  cause 
of  his  death,  but  the  subsequent  negligence  of 
the  defendant  was  such  cause.  This  Is  the 
very  question  which  Davles  v.  Mann,  10  Mees. 
&  W.  546,  determines,  and  its  position  is  sup- 
ported by  the  greater  weight  of  authority. 

As  is  well  said  in  one  of  the  leading  works 
on  Negligence,  "The  rule  that  a  plaintiff  is, 
as  matter  of  law.  negligent  if  he  fails  to  see 
what  he  was  bound  to  look  for  and  ought  to 
have  seen,  is  rigidly  enforced ;  and  the  same 
rule  must,  in  common  justice,  be  applied  to  the 
defendant."  2  Shearm.  &  Redf.  Neg.  5th  ed.  f 
484. 

And  the  testimony  of  those  operating  a  train 
that  they  did  keep  a  lookout,  but  did  not  dis- 
cover a  helpless  peraon  upon  the  track,  is  not 
conclusive,  although  It  is  not  contradicted  by 
other  witnesses.  If  a  man  who  is  required  to 
watch  in  order  to  see  an  object  says  he  did 
watch,  but  did  not  see  it,  when  the  object  was 
there  to  be  seen,  and  visible,  and  there  was  no 
obstruction  to  sight,  and  plenty  of  light,  the 
court  or  jui-y  Is  not  bound  to  find  that  he  did 
keep  a  lookout,  but  did  not  discover  the  object. 
Gunn  V.  Ohio  River  R.  Co.  42  W.  Va.  676,  36 
L.  R.  A.  575,  26  S.  B.  546.  See  further,  cases 
cited  under  dlv.  VI.,  subdiv.  a,  supra. 

Second,  as  to  duty  to  maintain  lookout  at 
places  where  persons  are  likely  to  be  present, 
other  than  the  highway  and  at  crossings. 

"When  there  is  reason  to  apprehend  that  the 
track  may  not  be  clear  notwithstanding  the 
right  of  the  company  to  have  it  clear,  persons 
operating  a  train  cannot  act  upon  the  presump- 
tion that  the  track  is  clear,  without  being 
responsible  for  the  consequences."  Therefore, 
some  vigilance  Is  required  of  a  railroad  com- 
pany to  discover  trespassers  on  its  tracks  be- 
tween streets  in  a  town  or  city :  and  If  an 
Injury  to  a  little  child  on  a  railroad  track, 
between  crossings  in  a  city,  might  have  been 
avoided  If  the  engineer,  by  the  exercise  of  or- 
dinary care,  could  have  discovered  it  in  time 
to  stop  the  train,  the  company  is  liable.  Frick 
V.  St.  Louis,  K,  C.  &  N.  R.  Co.  75  Mo.  595; 
Bellefontaine  &  I.  R.  Co.  v.  Snyder,  18  Ohio 
St.  399,  98  Am.  Dec.  176 ;  Pennsylvania  R.  Co. 
V.  Lewis,  70  Pa.  33;  Kay  v.  Pennsylvania  R. 
Co.  65  Pa.  269,  3  Am.  Rep.  628;  Taylor  v. 
Delaware  &  ^.  Canal  Co.  113  Pa.  162,  57  Am. 
Rep.  446,  8  Atl.  43;  Barry  v.  New  York  C. 
&  H.  R.  R.  Co.  92  N.  Y.  289,  44  Am.  Rep.  377 ; 
Daley  v.  Norwich  &  W.  R.  Co.  26  Conn.  591, 
68  Am.  Dec.  413;  Slonlker  v.  Great  Northern 
R.  Co.  76  Minn.  30G,  79  N.  W.  168;  Townley 
V.  Chicago,  M.  &  St.  P.  R.  Co.  53  Wis.  626. 
11  N.  W.  55;  Whalen  v.  Chicago  &  N.  W.  R. 
Co.  75  Wis.  654,  44  N.  W.  849 ;  South  &  North 
Ala.   R.   Co.   V.   Donovan,   84   Ala.   141,   4    So. 
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142;  Rotb  ▼.  Union  Depot  Co.  13  Wash.  525, 
31  L.  R.  A.  856,  43  Pac.  641,  44  Pac.  .253 ; 
Crawford  v.  Southern  R.  Co.  106  Ga.  870, 
33  S.  E.  826;  Felton  v.  Aubrey,  20  C.  C.  A. 
436,  43  U.  S.  App.  278,  74  Fed.  350,  856; 
Gamer  v.  Trumbull,  36  C.  C.  A.  361,  94  Fed. 
321. 

In  such  case,  it  is  said,  by  Justice  Andrews, 
in  Barry  v.  New  York  C.  &  H.  R.  R.  Co. 
92  N.  Y.  289,  44  Am.  Rep.  377,  aupra,  that 
the  railroad  company  "is  an  actor  at  the  time 
in  creating  the  circumstances  which  imperil 
human  life/'  and,  therefore,  owes  to  the  people 
crossing  its  tracks  the  duty  of  exercising  care 
in  the  movement  of  its  trains. 

And  in  Kay  v.  Pennsylvania  R.  Co.  65  Pa. 
269,  3  Am.  Rep.  628,  aupra.  Justice  Agnew 
says :  ''Conceding  the  right  of  the  railroad  com- 
pany to  the  exclusive  use  of  its  tracks  over  the 
lot,  as  the  learned  Judge  held,  the  true  question 
is  whether  the  circumstances  created  a  different 
duty.  .  .  .  Duties  grow  out  of  circumstances, 
the  authorities  tell  us,  and  that  which  in  one 
case  would  be  an  ordinary  and  proper  use  of 
one's  rights  may,  by  a  change  of  circumstances, 
become  negligence  and  a  want  of  due  care.  .  .  . 
In  the  present  case  the  negligence  charged 
consisted  of  a  positive  act  of  carelessness,  in 
sending  a  car  round  a  curve  out  of  sight,  on 
a  descending  grade,  at  a  place  where  persons 
might  be  expected  to  be,  from  the  permissive 
use  suffered  by  the  company.  It  was  the  duty 
of  the  court,  therefore,  to  have  submitted  the 
facts  to  the  jury  for  their  determination  wheth- 
er there  was  negligence  or  not." 

But  according  to  some  authorities,  upon  a 
similar  state  of  facts,  the  railroad  company  is 
not  liable,  unless  the  Injury  was  wilful,  or  was 
inflicted  maliciously,  as  with  gross  and  reck- 
less carelessness.  Morrlssey  v.  Eastern  R.  Co. 
126  Mass.  377,  30  Am.  Rep.  686;  Wright  v. 
Boston  &  A.  R.  Co.  142  Mass.  296,  7  N.  E.  866 : 
Byrnes  v.  Boston  &  M.  R.  Co.  181  Mass.  322, 
63  N.  E.  897 ;  Griswold  v.  Boston  &  M.  R.  Co. 
183  Mass.  434,  67  N.  E.  354;  Baltimore  &  O. 
R.  Co.  V.  Allison  (Md.)  19  Am.  &  Eng.  R.  Cas. 
83 ;  Glass  v.  Memphis  &  C.  R.  Co.  94  Ala.  581, 
10  So.  215,  Reversing,  In  effect.  South  &  North 
Ala.  R.  Co.  V.  Donovan,  84  Ala.  141,  4  So.  142. 

"Where  a  number  of  children,  ranging  in 
age  from  six  to  fifteen  years,  are,  with  the 
knowledge  and  without  the  disapproval  of  the 
employees  of  a  railroad  company  in  charge  of 
its  trains,  permitted  to  board  and  ride  upon 
the  trains  while  they  are  passing  over  a  side 
track  through  a  playground  of  the  children 
to  a  point  beyond,  and  while  they  are  returning 
from  such  point  to  the  main  line  of  the  road, 
the  children  alighting  from  the  trains  at  the 
limits  of  the  playground  both  going  and  re- 
turning; and  this  custom  is  a  continuous  one, 
engaged  in  whenever  the  trains  enter  the  play- 
ground,— it  is  the  duty  of  the  employees  of  a 
train,  who  are  aware  of  this  custom,  to  an- 
ticipate that  when  the  train  enters  the  play 
ground  the  children  will  attempt  to  ride  upon 
it  and  alight  from  it  at  the  point  where  they 
have  been  accustomed  to  do  so ;  and  they  are 
under  a  further  duty,  consequent  upon  the  first, 
to  take  proper  measures  to  prevent  Injury  to 
such  children."  Ashworth  v.  Southern  R.  Co. 
116  Ga.  635,  59  L.  R.  A.  592,  43  S.  E.  36. 

The  opinion  in  the  last-cited  case  refers  to 
the  following  cases  in  which  railroad  companies 
were  held  under  similar  circumstances  to  the 
exercise  of  care  to  discover  persons  on  their 
tracks:  St.  Louis  S.  W.  R.  Co.  v.  Abemathy, 
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28  Tex.  Civ.  App.  613,  68  S.  W.  539 ;  Thompson 
V.  Missouri,  K.  &  T.  R.  Co.  11  Tex.  Civ.  App. 
307,  32  S.  W.  191 ;  Louisville  &  N.  R.  Co.  ▼. 
Popp,  96  Ky.  09,  27  S.  W.  992 ;  Tully  v.  Phil- 
adelphia, W.  &  B.  R.  Co.  2  Penn.  (Del.)  537. 
82  Am.  St.  Rep.  425,  47  Atl.  1019. 

Where  a  railroad  trestle  has  been  in  con- 
stant and  daily  use  as  a  walk-way  for  some 
years  by  a  large  number  of  persons  in  the  vicin- 
ity, and  such  use  Is  well  known  to  the  railroad 
company  and  its  employees,  it  is  the  duty  of 
the  company  to  use  reasonable  care  to  discover, 
and  not  to  injure,  persons  It  may  reasonably 
expect  to  be  on  Its  track  at  such  point,  whether 
they  are  trespassers  or  licensees,  and  although 
at  each  end  of  the  trestle  Is  placed,  Iir  con- 
spicuous letters,  the  warning,  ''Caution.  Keep 
off  the  bridge."  Chesapeake  &  O.  R.  Co.  v. 
Rodgers,  100  Va.  324,  41  S.  E.  732;  Casslda 
v.  Oregon  R.  &  Nav.  Co.  14  Or.  551,  13  Atl. 
438 ;  Patton  v.  East  Tennessee,  V.  &  G.  R.  Co. 
89  Tenu.  370,  12  L.  R.  A.  184,  15  S.  W.  919; 
Hooker  v.  Chicago,  M.  &  St.  P.  R.  Co.  76  Wis. 
542,  44  N.  W.  1085. 

A  man  of  the  age  of  seventy-seven  years,  and, 
feeble  in  mind,  was  found  by  one  of  defendant's 
employees  walking  between  tracks  in  Its  tunnel. 
Upon  the  direction  of  the  employee,  he  at- 
tempted to*  take  a  position  close  to  the  side 
of  the  tunnel,  to  get  out  of  *  the  way  of  an  ap- 
proaching car,  and  fell  into  a  conduit.  The 
employee  then  undertook  to  lift  him  out  of  his 
perilous  position,  but  before  he  could  do  so  the 
car  came  upon  them,  and,  the  man  refusing  to 
put  his  head  down  in  the  conduit  while  the  car 
passed  over  him,  he  received  injuries  from 
which  he  died.  There  was  evidence  that,  if  the 
motorman  had  maintained  a  lookout  ahead,  he 
would  have  discovered  the  men  in  time  to 
prevent  the  accident.  It  also  appeared  that, 
while  defendant  maintained  the  sign  "No  admit- 
tance" at  the  entrance  of  the  tunnel.  It  was 
used  by  numbers  of  people  dally  to  the  knowl- 
edge of  defendant's  motormen.  It  was  held 
that  defendant  was  negligent  in  not  discover- 
ing the  perilous  position  of  the  men  in  time 
to  stop  the  car.  "Whenever  the  motorman  or 
engineer,  in  the  operation  of  its  cars,  before 
Leaching  a  point  along  the  line  of  its  railway, 
has  reasonable  ground  to  expect  or  anticipate 
the  presence  of  persons  so  near  the  railroad 
track  as  to  endanger  them,  then  the  law, 
through  Its  high  regard  for  the  preservation  of 
human  life,  requires  and  demands  such  opera- 
tives to  be  on  the  alert,  and  to  keep  a  lookout 
for  the  realization  of  the  anticipation  or  ex- 
pected presence  of  the  person.  ...  On  the 
other  hand,  the  operatives  of  a  railway  are 
entitled  to  the  presumption  that  there  is  a  clear 
track,  and,  while  care  and  caution  should  be 
exercised  in  the  operation  of  their  trains,  they 
are  not  responsible  to  trespassers  for  failure 
to  be  on  the  alert  to  discover  them,  in  the  ab- 
sence of  any  reasonable  grounds  for  the  ex- 
pectation or  anticipation  of  their  presence  on 
the  track."  Fearons  v.  Kansas  City  Blev.  R. 
Co.  180  Mo.  208,  79  S.  W.  398. 

b.  Whether  duty  exists  as  to  trespaasera. 

Upon  the  duty  of  railroad  companies  to 
maintain  a  lookout  for  persons  generally,  in- 
cluding trespassers,  see  notes.  Duty  aa  to  per- 
sona empoaed  to  danger  on  railroad  traoka,  6 
L.  R.  A.  243 ;  Railroad  company;  duty  owed  to 
intrudera  and  treapaaaera,  10  L.  R.  A.  139; 
Railroad  company;  duty  to  avoid  injury  to  trea- 
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pa8st»'8  on  its  premises,  13  L.  R.  A.  248;  and 
Duty  to  maintain  lookout  on  railroad  train,  25 
L.  R.  A.  287. 

It  a  trespasser  Is  Injured  through  the  proper 
and  usual  use  of  premises,  when  the  owner  is 
without  Icnowledge  of  his  presence,  the  fault 
would  seem  to  he  his  own,  for  the  owner  has 
not  been  guilty  of  any  wrong  in  such  use  of 
his  own  property.  But  does  the  owner  of 
property  owe  any  duty  to  a  trespasser  to  use 
ordinary  care  to  discover  his  presence,  and  the 
fact  that  because  of  some  disability  he  is  un- 
conscious of  his  peril,  or  unable  to  escape  from 
it,  and  on  that  account  to  endeavor  to  avoid 
the  infliction  of  injury,  when  the  ordinary  use 
of  hfti  property  is  calculated  to  have  such 
result?  The  conclusive  answer  to  this  question 
would  seem  to  be,  that  the  owner  has  the  right 
to  presume  that  persons  will  not  be  found  where 
they  have  no  business  to  be,  and  to  rely  upon 
that  presumption  until  he  has  actual  knowl- 
edge of  their  presence.  The  authorities  which 
deny  the  existence  of  a  duty  to  discover  the 
presence  of  trespassers  reach  that  conclusjon 
from  three  different  standpoints  or  premises, 
while  another  line  of  authorities  affirms  the 
existence  of  such  duty  : 

First.  The  rule  approved  by  the  preponder- 
ance of  authority,  is  that  the  duty  of  exercis- 
ing ordinary  care  to  avoid  injury  to  another  is 
due  to  trespassers  as  well  as  to  other  persons, 
but  that  such  duty  does  not  arise  as  to  tres 
passers  until  their  presence  or  disability  is  dis- 
covered, and  hence  no  duty  exists  to  discover 
their  presence.  Purcell  v.  Chicago  &  N.  W. 
R.  Co.  109  Iowa,  628,  77  Am.  St.  Rep.  557,  80 
N.  W.  682,  117  Iowa,  667,  91  N.  W.  933 : 
Thomas  v.  Chicago,  M.  &  St.  P.  R.  Co.  93  Iowa. 
248,  255,  61  N.  W.  967 ;  Western  Maryland  R. 
Co.  V.  Kehoe.  83  Md.  435,  35  Atl.  90;  Omaha 
&  R.  Valley  R.  Co.  v.  Cook,  42  Neb.  577,  60 
N.  W.  899,  Opinion  on  rehearing,  42  Neb.  905. 
62  N.  W.  235 ;  Donahoe  v.  Wabash,  St.  L.  &  P. 
R.  Co.  83  Mo.  543;  Barker  v.  Hannibal  &  St. 
J.  R.  Co.  98  Mo.  50,  11  S.  W.  254;  Zumault 
V.  Kansas  City  Suburban  Befit  R.  Co.  175 
Mo.  288,  74  S.  W.  1015;  Carrier  v.  Mi8.sourl 
P.  R.  Co.  175  Mo.  470,  74  S.  W.  1002 ;  Central 
B.  &  Bkg.  Co.  V.  Vaughan,  93  Ala.  209,  30 
Am.  St.  Rep.  50,  9  So.  468;  Pannell  v.  Nash- 
ville, F.  &  S.  R.  Co.  97  Ala.  298,  12  So. 
236;  Southern  R.  Co.  v.  Bush,  122  Ala.  470. 
28  So.  168;  St.  Louis,  T.  M.  &  S.  R.  Co.  v. 
Hill  (Ark.)  86  S.  W.  303;  Esrey  v.  Southern 
P.  R.  Co.  88  Cal.  399,  26  Pac.  211,  103  Cal. 
641.  37  Pac.  500 ;  Becker  v.  Louisville  &  N.  R. 
Co.  110  Ky.  474,  63  L.  R.  A.  267,  96  Am.  St. 
Rep.  459.  61  S.  W.  997;  Vanarsdall  v.  Louis- 
ville &  N.  R.  Co.  23  Ky.  L.  Rep.  1666,  65  S. 
W.  858;  Anderson  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  87  Wis.  195,  23  L.  R.  A.  203,  58  N.  W. 
79;  New  York,  N.  H.  &  II.  R.  Co.  v.  Kelley, 
35  C.  C.  A.  571,  93  Fed.  745. 

In  Sheehan  v.  St.  Paul  &  D.  R.  Co.  22  C.  C. 
A.  121,  46  U.  S.  App.  498,  76  Fed.  201,  where 
recovery  was  denied  to  a  boy  Injured  by  a 
railroad  train  running  over  him  while  his  foot 
was  caught  In  a  cattle  guard.  It  Is  held  that, 
as  to  trespassers,  the  duty  of  a  railroad  com- 
pany is  not  "pre-existing,  but  arises  at  the 
moment  of  discovery,  and  is  negative  in  its 
nature, — a  duty  which  is  common  to  human 
conduct,  to  make  all  reasonable  effort  to  avert 
injury  to  others  from  means  which  can  be  con- 
trolled. ...  It  excludes  all  inquiry  re- 
specting the  character  of  the  roadbed,  cattle 
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guard,  locomotive,  brake  appliances,  .  .  . 
or  of  the  speed  or  manner  of  running  the  train 
up  to  the  moment  of  notice,  because  no  breach 
of  positive  duty  is  Involved.  It  is  confined  to 
the  evidence  relating  to  the  discovery,  by  the 
engineer  and  fireman  of  the  plaintiff's  peril, 
and  to  the  efforts  then  made  to  avert  the  In- 
Jury,  and,  out  of  that,  to  ascertain  whecher. 
In  any  view  which  may  Justly  be  taken.  It  is 
shown  that  these  men  or  the  engineer,  In  dis- 
regard of  the  duty  which  then  confronted  them, 
neglected  to  employ  with  reasonable  prompt- 
ness the  means  at  hand  for  stopping  the  train.** 

Since  a  railroad  company  is  not  bound  to 
watch  for  trespassers  on  its  tracks,  it  Is  not 
chargeable  with  negligence  In  not  discovering 
a  boy  trespasser  blinded  with  smoke  and  cin- 
ders from  a  passing  train,  although  he  might 
have  been  discovered  In  time  to  avoid  a  colli- 
sion. Masser  v.  Chicago,  R.  I.  &  P.  R.  Co.  68 
Iowa,  602,  27  N.  W.  776. 

Nor  for  its  failure  to  discover  a  girl,  who  has 
seated  herself  upon  the  track  In  the  night- 
time, and  there  fallen  asleep,  or  been  taken 
suddenly  111.  Parish  v.  Western  &  A.  R.  Co. 
102  Ga.  285,  40  L.  R.  A.  364,  29  S.  E.  715. 

The  fact  that  a  person  walking  on  a  railroad 
track  is  suddenly  overcome  by  sickness,  and 
then  rendered  helpless,  does  not  Impose  upon 
the  company  any  greater  degree  of  care  than  It 
owes  to  persons  in  full  vigor  of  mind  and  body, 
which  is  to  guard  against  injury  to  them,  after 
it  is  made  aware  of  their  peril.  It  Is  not  bound 
to  anticipate  their  presence  on  the  track. 
Louisville  &  N.  R.  Co.  v.  Thompson.  14  Ky. 
L.  Rep.  815. 

Neither  does  the  fact  that  a  trespasser  on 
the  track  is  deaf  alter  the  rule,  if  those  In 
charge  of  the  train  causing  the  Injury  are  not 
aware  of  his  disability.  Louisville  &  N.  R.  Co.  v. 
Cooper,  7  Ky.  L.  Rep.  102;  Mobile  &  O.  R.  Co. 
V.  Stroud,  64  Miss.  784.  2  So.  171 ;  Carrier  v. 
Missouri  P.  R.  Co.  175  Mo.  470.  74  S.  W.  1002. 

Though  the  engineer  of  a  train  Is  reading  in- 
stead of  being  on  the  lookout,  and  in  conse- 
quence runs  over  a  man  asleep  on  the  track, 
the  railroad  company  is  not  liable,  although 
If  the  usual  lookout  had  been  kept  the  engi- 
neer would  have  discovered  the  trespasser,  and 
could  easily  have  prevented  the  accident.  Wil- 
liams V.  Southern  P.  R.  Co.  72  Cal.  120,  13 
Pac.   219. 

In  Newport  News  &  M.  Valley  Co.  v.  Howe. 
3  C.  C.  A.  121,  6  U.  S.  App.  172,  52  Fed.  362. 
it  Is  said  that  an  engineer  who  falls  to  keep 
a  sharp  lookout  upon  the  track  Is  not  wanting 
In  due  care  with  respect  to  a  man  asleep  upon 
the  track,  because  of  the  presumption,  upon 
which  the  engineer  has  a  right  to  rely,  that  no 
one  would  be  so  grossly  negligent  in  courting 
death. 

Neither  is  there  any  reason  for  anticipating 
the  presence  of  an  infant,  more  than  of  an 
adult,  lying  on  a  railroad  track,  at  a  point 
where  he  has  no  right  to  be.  Goodman  v. 
Ix)ul8vllle  &  N.  R.  Co.  63  L,  R.  A.  057,  25  Ky. 
L.  Rep.  1086,  77  S.  W.  174;  McMullen  v. 
Pennsylvania  R.  Co.  132  Pa.  107.  19  Am.  St. 
Rep.  591,  19  Atl.  27. 

In  Louisville  &  N.  R.  Co.  v.  Logsdon.  26 
Ky.  L.  Rep.  457.  81  S.  W.  657,  it  is  held  that 
elsewhere  than  In  towns  and  cities,  or  where 
for  any  reason  the  presence  of  persons  on  the 
track  should  be  anticipated,  a  railroad  la  under 
no  more  obligation  to  keep  a  lookout  for  a  child 
trespasser  than  for  an  adult,  and  is  bound  t9 
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use  all  reasonable  care  to  prevent  Injury  only 
after  the  peril  of  either  is  discovered.  And  it 
Is  said :  "if  infiints  were  made  an  exception  to 
the  rale,  and  railroad  companies  were  requii-ed 
to  keep  a  lookout  for  them  at  nil  places  nlon.u 
their  track,  on  account  of  their  helplessness, 
the  same  principle  would  have  to  be  applied  to 
idiots,  lunatics,  epileptics,  the  deaf,  the  blind. 
and  the  like.  This  would  destroy  the  rule  and 
make  it  inconsistent  with  itself,  for,  if  the 
presence  of  no  persons  is  to  be  looked  for  oii 
the  track,  the  presence  of  persons  infirm  or 
unable  to  take  care  of  themselves  is  not  to  be 
anticipated,  and  the  defendant  cannot  be  re 
quired  to  suard  against  a  danger  which  is  not 
to  be  anticipated  by  a  person  of  ordinary  pru 
dence." 

The  fact  that  a  man  sixty  years  of  age,  dp 
crepit,  hard  of  hearing,  and  with  defective 
sight,  might  have  been  discovered  walking  on 
a  railroad  trestle  in  time  for  the  company's 
employees  to  stop  the  train  which  ran  him 
down,  if  a  proper  lookout  had  been  maintained, 
will  not  render  the  company  liable.  If  the  in 
jured  party  was  not  in  fact  seen  until  too  late 
to  avod  injury.  Maloy  v.  Wabash,  St.  L.  & 
P.  R.  Co.  84  Mo.  270. 

Neither  is  the  company  liable  for  an  error 
of  Judgment  on  the  part  of  the  engineer,  in 
failing  to  Identify  an  object  on  the  track  as  a 
sleeping  man  until  It  is  too  late  to  stop  the 
train.  New  York,  N.  II.  &  11.  R.  Co.  v.  Kelly. 
35  C.  C.  A.  571,  03  Fed.  745;  Murch  v.  Weat 
ern  N.  Y.  &  P.  R.  Co.  78  ilun,  601,  29  N.  Y. 
Supp.  400. 

Failure  to  stop  a  train  upon  first  sight  of  an 
object,  which  the  engineer  then  thought  to  be 
something  other  than  a  human  being,  but  which 
at  length,  was  discovered  to  be  a  child,  will 
not  fix  the  liability  of  the  railroad  company 
"The  test  of  responsibility  is,  did  the  striking 
of  the  child  by  the  train  occur  after  the  en 
gineer  had  seen, — not  might  or  ought  to  have 
seen, — that  is,  discerned  or  distlnguls'ied.  the 
girl.  Until  the  girl  had  been  seen — discerned 
to  be  a  human  being — the  engineer  was  under 
no  obligation  to  the  trespasser  to  check  or 
stop  his  train,  whatever  may  have  been  his 
obligation  to  the  passeneers  who  were  belny 
hauled  by  him."  Louisville.  N.  O.  &  T.  R.  Co. 
v.  Williams.  60  Miss.  640,  12  So.  0r)7. 

In  an  action  for  injuries  received  by  a  mar 
who  negligently  sat  down  between  two  cross 
ties  of  a  mil  road  track,  and  went  to  sleep. 
with  his  hend  resting  on  his  hand,  and  in 
clined  tciward  the  rail  nearest  him.  evidence  Ip 
not  admissible  to  show  that  the  trnck  at  the 
place  of  the  accident,  and  for  a  long  diatancr 
on  either  side  of  snob  place,  is  levf'l  nnd 
straicht.  80  that  nn  object  on  it  no  larzer  than 
n  man's  hat  may  be  seen  for  400  or  r»00  ynrds. 
Denman  v.  St.  Paul  &  D.  R.  Co.  20  Minn.  357. 
4  N.  W.  605. 

What  apnears  to  be  a  lucid  and  accurate 
fltatement  of  n  railroad  company's  relntion  to 
trespassers  upon  its  tracks  is  found  in  Seabo'irc' 
A  R.  R.  Co.  V.  .Toyner.  02  Va.  354.  2.3  S.  E. 
773,  where  a  man  was  lying  on  the  track  with 
his  hend  in  the  hollow  of  his  arm :  and  it  is 
said  that  a  railroad  company  has  the  exclusive 
right  to  the  uninterrupted  enjoyment  of  it^ 
roadbed,  track,  and  other  property.  It  owes 
DO  special  duty  to  mere  trespassers:  but,  when 
It  is  said  that  it  owes  to  trespassers  "only  the 
duty  of  ordinary  care.  It  is  intended  merely  to 
Btiy  that  trespassers  are  not  entitled  to  that 
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provident  circumspection  which,  as  far  as  pos- 
sible, foresees  and  forestalls  danger.  That  high 
degree  of  duty  is  owed  to  passengers  only, — 
but,  where  the  danger  of  the  trespasser  is  dis- 
covered, it  then  becomes  the  duty  of  the  rail- 
road company  to  avoid  the  infliction  of  injury, 
without  regard  to  the  fact  that  the  trespasser 
was  himself  guilty  of  contributory  negligence, 
it  is  then  Incumbent  upon  the  company  to  do 
all  that  can  be  done,  consistently  with  its  higher 
duty  to  others,  to  save  the  trespasser  from  the 
consequences  of  his  own  improper  act.*'  This 
statement  of  the  law  is  approved  in  Tucker  v. 
Norfolk  &  W.  R.  Co.  92  Va.  540,  ^4  S.  R.  229 ; 
Norfolk  &  W.  R.  Co.  v.  Dunnaway,  93  Va.  29, 
36,  24  8.  K.  608. 

In  Blankenship  v.  Chesapeake  &  O.  R.  Co.  94 
Va.  449,  457,  27  S.  E.  20.  the  rule  making  rail- 
road companies  liable  for  injury  to  n  trespasser 
after  his  peril  was  discovered,  "or  by  ordinary 
care  and  caution  might  have  been  d  scovered," 
which  is  supported  by  some  authorities,  is  con- 
strued to  mean,  not  that  it  Is  the 'duty  of  a  rail- 
road company  to  keep  a  lookout  for  tres- 
passers, but  that,  where  It  has  such  notice  or 
I.elief  that  someone  may  be  in  danger  as  ought 
to  put  a  prudent  man  on  the  alert,  it  then 
becomes  the  duty  of  the  company  to  be  on  the 
lookout.  This  case  may  be  said,  therefore,  to 
overrule  Tyler  v.  Sites.  88  Va.  470,  13  S.  R. 
078.  00  Va.  5.S0,  10  S.  R.  174,  where  it  is  said, 
without  qualification,  that  **a  railroad  company 
ls'i)onnd  to  keep  a  reasonable  lookout  for  tres- 
passers upon  its  track.*' 

The  distinction  made  in  the  Blankenship 
Case  Is  Importnnt.  thoneh  it  Is  difficult  to  dis- 
cover its  application  under  the  circumstances 
there  presented,  it  is  this, — that,  while  a  rail- 
road company  does  not  owe  to  a  trespasser  the 
duty  to  discover  his  presence  upon  the  track, 
vet,  where  the  attention  of  those  operating  a 
train  is  arrested  by  seeing  an  indistinguishable 
object  on  the  track,  which  may  be  a  human 
being,  it  then  becomes  their  duty  to  discover 
what  that  object  is,  and  whether,  I)ecause  of 
some  disability,  if  a  human  being,  it  will  be 
necessary  to  stop  the  train  to  avoid  Injury. 
The  "point  is  not  always  so  clearly  made,  but 
the  principle  finds  general  recognition  in  the 
decisions,  which,  in  the  language  of  rx)rd  Den- 
man in  Colchester  v.  Brooke,  7  Q.  B.  377,  is 
that  everyone  in  the  conduct  of  that  which 
may  be  harmful  to  others,  if  misconducted.  Is 
1x)und  to  use  due  care  and  skill,  even  as  to 
a  wrongdoer.  See  in  support  of  the  rule,  cases 
cited  under  div.  VI.,  b,  supra,  and  div.  VII., 
c.  infra. 

And  furthey,  if  the  disabled  trespasser  is 
In  a  place  where  the  presence  of  persons  may  be 
rensonably  expected,  and  by  the  exercise  of 
ordinary  care  he  might  be  discovered,  and  the  " 
Infilction  of  injury  avoided,  then  the  failure  to 
discover  him  is  negligence.  Fearons  v.  Kansas 
nty  Rlev.  R.  Co.  180  Mo.  208,  70  S.  W.  304. 
And  see  cases  cited  under  the  last  preceding 
division  of  this  note. 

Second.  The  di'ty  to  discover  a  trespasser's 
disability  Is  likewise  denied  in  those  Jurisdic- 
tions which  repirdiate  the  doctrine  that  such 
care  Is  due  to  one  who  has  exposed  himself  to 
the  risk  of  injury.  In  such  Jurisdictions  the 
only  duty  owing  a  trespasser  Is  to  refrain  from 
wilful  or  wanton  injury.  And  this  Is  true 
whether  he  happens  to  be  suifering  from  some 
disability  or  not. 

As   to   trespassers,   the   liability   of  a   rati* 
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road  company  is  measured  by  the  conduct  of 
Its  employees  after  tbey  become  aware  of  their 
presence  upon  the  track.  That  liability,  how- 
ever, after  such  knowledge,  cannot  be  fixed  by 
the  negligence  of  such  employees,  and  this  for 
the  reason  that,  as  to  such  negligence,  the  con 
trlbutory  negligence  of  appellee  (trespasser) 
would  defeat  his  right  of  recovery.  No  lia 
bility  can  arise,  therefore,  for  the  failure  of 
a  railroad  company  to  discover  a  trespasser 
upon  its  right  of  way,  though  he  is  suffering 
from  some  disability.  Palmer  v.  Chicago,  St. 
L.  &  P.  R.  Co.  112  ind.  250,  254,  14  N.  i:.  70. 

A  trespasser  upon  a  switch  track  laid 
through  a  narrow  archway  in  a  mill,  from 
which  there  Is  no  means  of  escape  from  a  train 
running  thereon,  cannot  recover  for  injuries 
from  collision  with  a  train  run  through  the 
arch  at  an  excessive  speed,  although  persons 
are  in  (he  habit  of  passing  through  the  arch, 
since  the  rallrond  company  Is  not  required  to 
anticipate  their  presence.  Parker  v.  Pennsyl 
vania  Co.  134  Ind.  673,  23  L.  R.  A.  552,  34 
N.  E.  504. 

A  railroad  company  owes  no  duty  to  dis- 
cover a  trespasser  who  has  his  foot  caught  In 
Its  track,  and  It  cannot  be  held  llnble  for  run- 
ning over  him  in  ignorance  of  his  situation. 
It  has  the  right  to  run  its  trains  without 
reference  to  such  intrusion,  and,  even  after  the 
trespasser  Is  seen  upon  the  track  by  those  in 
charge  of  a  train,  they  may  act  upon  the  pre- 
sumption (hat  he  will  step  aside  in  time  4:o 
avoid  a  collision,  unless  it  is  also  obvious  that, 
owing  to  his  condition  or  circumstances  over 
which  he  has  no  control,  he  cannot  extricate 
himself  from  the  danger  which  menaces  him. 
St.  Louis.  I.  M.  &  S.  U.  Co.  V.  Monday,  40  Ark. 
257,  4  S.  W.  782 ;  f^ulsville,  N.  A.  &  C.  R.  Co. 
y.  Phillips,  112  Ind.  59,  2  Am.  St.  Rep.  155, 
13  N.  K.  132. 

Where  it  appears  that  the  person  injured  by 
a  rnilrond  train  was  lying  upon  the  track,  the 
burden  is  upon  the  plaintiff,  and  not  upon  the 
defendant,  to  prove  that  tiie  presence  of  the  de- 
ceased might  hnve  been  discovered  In  time  to 
avoid  lnjui*y,  and  that  tbe  railroad  company 
wilfully  or  recklessly  killed  him.  St.  IjOuIb 
&  S.  F.  R.  Co.  V.  Townsend,  60  Ark.  380.  O.M 
S.  W.  004 :  Parish  v.  Western  &  A.  R.  Co.  102 
Ga.  285,  40  L.  R.  A.  364,  20  S.  E.  715. 

Third.  Another  line  of  authorities  recognizes 
the  rule  that  the  previous  negligence  of  a  party, 
exposing  him  to  danger,  is  not  an  excuse  for 
an  injury  through  another's  negligence,  if  by 
the  exercise  of  ordinary  care  the  Injury  might 
have  been  avoided,  but  holds  that  trespassers 
are  not  within  the  rule,  because  a  party  who 
infringes  upon  the  rights  of  othera  absolves 
them  from  using  ordinary  care  and  diligence 
toward  him.  Hence,  it  is  held,  with  the  cases 
cited  above,  that  the  only  duty  owing  a  tres- 
passer Is  to  refrain  from  wilful  or  wanton  In- 
Jury.  As  In  the  cases  above  cited,  the  rule 
is  applied  without  regard  to  the  existence  of 
any  disability.  Mason  v.  Missouri  P.  R.  Co.  27 
Kan.  83,  41  Am.  Rep.  405:  Kansas  P.  R.  Co 
V.  Whipple,  30  Kan.  531,  18  Pac.  730;  Mor 
rlasey  v.  Kastern  R.  Co.  126  Mass.  377,  30  Am. 
Rep.  686 :  Oriswold  v.  Boston  &  M.  R.  Co.  183 
Mass.  434,  67  N.  i:.  354 :  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Cline.  Ill  111.  App.  416;  Johnson 
V.  Truesdale,  46  Minn.  345,  48  N.  W.  1136: 
Philadelphia  &  R.  R.  Co.  v.  irummell.  44  Pa. 
375,  84  Am.  Dec.  457 ;  Cauley  v.  Pittsburgh,  C. 
a.  St.  L.  R.  Co.  05  Pa.  808,  40  Am.  Rep.  664 ; 
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Brague  v.  Northern  C.  R.  Co.  192  Pa.  242,  43 
Atl.  987 ;  Smalley  v.  Southern  R.  Co.  57  S.  C. 
243,  35  S.  E.  489. 

A  child  seven  years  of  age,  asleep  upon  a 
railroad  track,  being  a  trespasser,  the  engineer's 
duty  Is  measured  and  covered  by  his  abstention 
from  wilful  or  wanton  negligence.  Louisville, 
N.  O.  &  T.  R.  Co.  V.  Williams,  69  Miss.  631, 
12  So.  057. 

This  seems  formerly  to  have  been  the  rule 
In  New  York.  For  instance.  In  Tonawanda 
R.  Co.  V.  Munger,  5  Denio,  255,  40  Am.  Dec 
239,  4  N.  Y.  340,  53  Am.  Dec.  384,  which  was 
an  action  for  killing  an  animal  trespassing  on 
defendant's  track,  it  is  said  that  "a  man  is 
under  no  obligation  to  be  cautious  and  cir 
cumspect  toward  a  wrongdoer."  But  It  is 
further  said  that  "Injuries  inflicted  by  design 
are  not  thus  to  be  excused.  A  wrongdoer 
Is  not  necessarily  an  outlaw,  but  may  Justly 
complain  of  wanton  and  malicious  mischief." 

A  boy  injured  while  lying  on  his  back  on  a 
railroad  track,  between  two  coal  cars,  with  his 
legs  over  one  rail,  cannot  recover  damages  from 
the  railroad  company  where  his  presence  was 
not  known  until  after  the  injury.  McMullen 
V.  Pennsylvania  R.  Co.  132  Pa.  107,  19  Am.  St. 
Rep.  501,  19  Atl.  27. 

In  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Cline, 
111  111.  App.  416,  it  Is  held  that,  although 
one  is  compelled  to  leave  the  highway  in  order 
to  get  around  a  freight  train  standing  at  the 
crossing,  he  is  a  trespasser;  and,  since  the 
railroad  company  does  not  owe  him  the  duty 
of  ordinary  care.  It  Is  not  liable  for  backing 
a  train  upon  bim  without  a  lookout,  where  hU 
foot  is  caught  in  the  track. 

A  strong  dissent  from  the  doctrine  of  the 
foregoing  cases  Is  pronounced  by  Chief  Justice 
Agnew,  though  speaking  for  the  court.  In  a 
case  where  a  trespassing  child  was  killed  by 
a  train  running  through  a  populous  district 
at  an  excessive  speed.  He  says:  "Does  no 
duty  rest  upon  a  railroad  company  because 
It  is  running  upon  its  own  track,  unfenced  and 
unguarded?  Surely  we  must  not  disregard  the 
habits,  character,  and  condition  of  a  people 
accustomed  to  run  thoughtlessly  and  unheed- 
Ingly  Into  danger.  We  must  take  into  ac- 
count the  feebleness  of  age  and  helpless  infancy, 
the  infirmity  of  mind  and  body  of  many  living 
on  a  railroad  track,  tbelr  want  of  reflection  and 
unthinking  heedlessness,  their  want  of  appre- 
hension of  danger,  and  entire  absence  of  injury 
they  suppose  they  do  to  the  bard,  rough  track 
of  a  railroad:  the  many  motives  they  have  to 
do  an  act  which,  though  a  trespass,  is  seeming- 
ly to  them  no  cause  of  complaint.  Surely  the 
courts  have  not  lost  their  power  to  declare  what 
Is  ordinary  prudence  and  care  In  the  use  of  its 
track  by  a  railroad  company  merely  because  the 
track  is  Its  own,  and  no  one  may  rightfully 
trespass  there.  The  circumstances  which  qual- 
ify this  right  must  be  taken  Into  account  and 
submitted  to  a  Jury  under  proper  Instructions." 
This  authority,  It  will  be  seen,  imposes  upon 
railroad  companies  the  reasonable  duty,  of  ex- 
ercising ordinary  care,  even  as  to  trespassers^ 
In  places  where  people  are  likely  to  be  present. 
Pennsylvania   R.  Co.  v.  Lewis.  79  Pa.  33. 

Fourth.  In  Maryland,  North  Carolina,  Ten- 
nessee, Texas,  and  West  Virginia  the  frequency 
with  which  railroad  tracks  are  used  as  a  high- 
way, and  the  consequent  reasonableness  for 
expecting  the  presence  of  persons  in  such  places, 
seem  to  have  led  the  courts  of  those  states  to 
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hold  that  if,  in  the  performance  of  the  general 
'duty  of  railroad  companies  to  keep  a  vigllanf 
lookout  for  animals  or  other  obstacles  upon 
their  tracks,  a  trespasser  may  be  discovered  in 
time  to  avoid  injury,  then  the  failure  so  to  dis 
cover  him  Is  negligence. 

A  man  goes  upon  a  railroad  track  at  a  time 
and  place  when  no  danger  is  nigh  and  while 
there,  by  some  #iccident  or  providential  cause, 
becomes  insensible,  and  so  remains  perhaps, 
for  hours,  until  the  time  for  a  train  comes 
around.  "Although  he  originally  goes  on  the 
track  wrongfully,  it  is  under  circumstances 
threatening  no  direct  injury,  nor,  being  on  the 
track,  does  he  do  anything  'positive  or  negative 
to  contribute  to  the  immediate  Injury.*  .  .  . 
If  the  engineer  on  the  approaching  train  keeps 
that  lookout  which  is  required  of  him  at  all 
times,  not  only  to  secure  the  safety  of  the 
train,  but  to  avoid  injury  to  any  animal  or 
person  on  the  track,  this  person  lying  there 
in  open  view  must  be  discovered.  Not  to  dis- 
cover him  is,  under  the  circumstances,  negli- 
gence, and  that  negligence  is  the  proximate 
cause  of  the  injury;  whilst  the  negligence  of 
the  party  in  going  on  the  track  Is  only  a 
remote  cause."  Houston  &  T.  C.  R.  Co.  v. 
Sympklns.  54  Tex.  620,  38  Am.  Rep.  632. 

In  Houston  &  T.  C.  R.  Co.  v.  Harvln  (Tex. 
Civ.  App.)  54  S.  W.  629,  where  a  man  hard 
of  hearing,  who  was  walking  on  a  railroad 
track,  was  run  down  by  a  train  while  the  en- 
gineer and  flreman  were  looking  backward  in- 
stead of  forward,  the  court  approved  an  in 
struction  to  the  Jury,  ''that  It  is  the  duty  of  the 
employees  of  a  railway  company  operating  Its 
train  to  use  reasonable  care  to  discover  and  to 
avoid  injuring  persons  who  mny  be  upon  Its 
track,  the  degree  of  such  care  being  such  as  a 
person  of  ordinary  prudence  and  caution  would 
commonly  exercise  under  like  circumstances, 
and  varying  as  the  known  probability  of  danger 
mny  vary  along  the  different  portions  of  the 
route  over  which  trains  are  run  ;  and  a  failure 
to  use  such  care  by  Its  employees  is  negligence." 

In  later  decisions  the  Texas  courts  have  re 
fused  to  extend  the  rule  of  the  foregoing  cases 
to  persons  going  to  sleep  upon  a  railroad  track, 
but  Just  why  the  duty  should  be  Imposed  as  to 
one  class  of  trespassers,  and  not  to  another,  is 
not  apparent.  St.  Louis  S.  W.  R.  Co.  v.  Shiflet. 
94  Tex.  131,  58  S.  W.  945;  Smith  v.  Inter- 
national  &  G.  N.  R.  Co.  (Tex.  Civ.  App.)  78 
S.  W.  556. 

Railroad  companies  being  required  to  keep 
a  lookout  for  live  stock,  and  to  use  ordinary 
care  to  prevent  Injury  to  It,  certainly  the  same 
care  should  be  required  so  far  as  children,  deaf 
and  other  disabled  persons  are  concerned.  If  nor 
.as  to  others.  While  public  interest  and  neces 
sify  demand  that  a  railroad  company  have  sole 
possession  of  its  track,  yet.  since  people  live 
and  move  along  the  route,  and  do  go  upon  the 
track,  and  children.  In  their  thoughtlessness  and 
Indiscretion,  will  go  upon  It,  and  stock  wIP 
wander  upon  It,  sheer  necessity  demands  that 
those  in  charge  of  a  train  shall,  by  keeping  a 
reasonable  lookout,  use  ordinary  care  to  dis 
cover  animals  and  persons  on  the  track,  to  save 
both  them  and  passengers  from  injury.  6unn 
▼.  Ohio  River  R.  Co.  42  W.  Va.  676,  36  L.  R.  A. 
576,  26  8.  K.  546. 

Under  a  statute  of  Tennessee  requiring  rail- 
road companies  to  keep  a  constant  and  vigilant 
lookout  for  objects  on  their  tracks,  the  fail- 
ure to  discover  and  give  warning  to  a  sleeping 
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boy  upon  the  track,  where  he  could  have  been 
seen  for  ^  of  a  mile  distant,  renders  the  rail- 
road company  liable  for  his  injuries.  East  Ten> 
nessee  &  G.  R.  Co.  v.  St  John,  5  Sneed,  524, 
73  Am.  Dec.  149. 

And,  even  under  circumstances  not  within  the 
statute,  it  is  held,  in  Patton  v.  East  Tennes- 
see, V.  &  G.  R.  Co.  89  Tenn.  370,  12  L.  R.  A. 
184,  15  S.  W.  919,  that  where  a  person  walking 
on  a  trestle  was  killed  by  being  run  down  by 
a  detached  section  of  a  freight  train,  the  rail- 
road company  was  negligent  in  not  having  some- 
one on  the  lookout  on  the  detached  cars. 
"Where  cars  are  being  moved  by  gravitation, 
and  therefore  with  comparatively  little  noise, 
we  think  the  duty  quite  clear  that  a  railway 
company  should  have  someone  on  the  lookout 
for  the  purpose  of  warning  persons  on  the 
track.  ...  At  crossings  and  points  where, 
by  license,  express  or  implied,  the  track  is 
used  as  a  walk  way,  the  more  imperative  the 
duty.  Hut  the  duty  is  not  altogether  relaxed 
by  the  fact  that  this  Injury  probably  occurred 
at  a  point  where  the  public  had  no  rights." 

The  adoption  of  the  above  rule  in  North 
Carolina  has  been  in  repudiation  of  the  rule 
of  the  earlier' cases  In  that  state.  In  Herring 
V.  Wilmington  &  R.  R.  Co.  32  N.  C.  (10  Ired. 
L.)  402,  51  Am.  Dec.  395,  it  appeared  that 
the  engineer  of  a  railroad  train  might  have 
seen  two  little  negroes  lying  on  the  track 
as!eep  at  a  distance  of  from  200  yards  to  % 
mile,  bnt  did  not  actually  discover  them 
until  within  26  or  80  yards  of  the  place 
where  they  were  lying,  when  it  was  too  late  to 
stop  the  train  before  running  over  them.  It 
was  held  that  the  railroad  company  was  not 
liable  for  the  neglect  to  keep  a  lookout  whereby 
the  children  might  have  been  discovered:  nor 
was  It  responsible  for  the  engineer's  failure  to 
use  the  appliances  at  his  command  to  stop  the 
train  until  he  actually  saw  the  children  asleep 
on  the  track.  And  in  Manly  v.  Wilmington  & 
W.  R.  Co.  74  N.  C.  655,  it  is  held  that  run- 
ning a  train  over  a  child  of  ten  years,  asleep 
upon  the  track,  is  not  negligence,  where  the 
child's  presence  was  not  discovered  by  the 
engineer  until  150  feet  distant,  and  he  then 
supposed  It  to  be  a  hog,  and  blew  the  whistle, 
but,  upon  discovering  it  was  a  human  being, 
reversed  the  engine,  and  endeavored  to  stop 
the  train,  but  without  avail. 

But  In  Deans  v.  Wilmington  &  W.  R.  Co. 
107  N.  C.  686,  22  Am.  St  Rep.  902,  12  S.  E. 
77,  the  court  repudiates  the  rule  of  the  above 
cases,  and  holds  that  it  Is  the  duty  of  an  en- 
gineer to  keep  a  careful  lookout  along  the  track 
to  discover  obstructions,  whether  at  a  crossing 
or  elsewhere,  and  that  if  thereby  the  engineer, 
In  the  exercise  of  due  diligence,  might  have  dis- 
covered a  drunken  man  lying  apparently  help- 
less upon  the  track,  in  time  to  stop  the 
train  before  it  reached  him,  and  failed,  through 
nevllgence,  to  make  such  discovery  the  railroad 
company  was  liable  for  the  damage  sustained. 

The  doctrine  of  the  case  last  cited  is  re- 
affirmed In  Pickett  V.  Wilmington  &  W.  R.  Co. 
117  N.  C.  616,  30  L.  R.  A.  257,  53  Am.  St  Rep. 
611,  23  S.  E.  264,  which  directly  raises  the 
question  whether  a  railroad  company  Is  liable 
for  the  death  of  a  man  who  deliberately  lies 
down  upon  its  track,  and  either  carelessly 
or  intentionally  falls  asleep  there,  unless  the 
engineer  of  the  train  running  over  him  actually 
sees  him  lying  there  in  time  to  stop  the  train 
by  the  reasonable  use  of  appliances  at  his  com- 
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mand.  In  a  well-consldered  opinion,  the  court 
expressly  repudiates  tli6  doctrine  tliat  the  duty 
of  a  rn  11  road  company  to  Iceep  a  vigilant  look 
out  before  Its  trains  does  not  exist  as  to  tres 
passei-s  on  its  track,  and  holds  that  if  a  per- 
son thus  asleep  is  injured  through  the  failure  to 
maintain  such  lookout,  when  otherwise  he  could 
have  been  discovered,  and  the  catastrophe 
avoided,  the  railroad  company  is  liable.  The 
position  of  the  court  is  well  stated  in  the  fol 
lowing  language  of  the  opinion:  **When  this 
court  declared  It  the  duty  of  an  engineer  to 
exercise  reasonable  care  in  looking  out  for  an 
imals  oo  the  track,  it  became  equally  a  duty 
as  to  all  those  classes  of  persons  who,  If  actual 
ly  seen  by  him,  would  be  entitled  to  demand 
that  he  use  all  the  means  at  his  command  to 
avert  injury  to  them.  .  .  .  As  we  hold 
that  the  duty  on  the  part  of  the  engineer  of 
watchfulness  to  pi*otect  life  Is  an  ever-present 
one,  attending  him  everywhere,  and  extending 
to  the  people  in  the  remote  country  ns  well 
as  in  the  towns,  it  necessarily  follows  that  the 
opportunities  that  grow  out  of  duty  performed 
are  coextensive  with  the  duty  prescribed,  and 
may  arise  wherever  it  exists.  We  are  of  opin- 
ion that  when,  by  the  exercise  of  ordinary 
care,  an  engineer  can  see  tbnt  a  human  being 
is  lying  apparently  helpless,  from  any  cause,  on 
the  truck  in  front  of  his  engine,  in  time  to  stop 
the  train  by  the  use  of  the  appliances  at  his 
command,  and  without  peril  to  the  safety  o*" 
persons  on  the  train,  the  company  Is  liable 
for  any  injury  resulting  from  his  failure  to  per 
form  his  duty.'*  To  the  same  effect  are  Smith 
V.  Norfolk  &  S.  R.  Co.  114  N.  O.  7.'>.'5,  2.T  L.  R. 
A.  287,  19  S.  R.  86.3.  023 :  Norwood  v.  Raleigh 
&  G.  R.  Co.  lit  N.  C.  240.  16  S.  B.  4 :  Upton 
T.  South  Carolina  &  O.  Extension  R.  Co.  128 
N.  C.  173.  38  S.  E.  736;  Carter  v.  Southern  R. 
Co.  IS."*  N.  C.  498,  47  S.  E.  614. 

An  Idiot  may  recover  for  injuries  sustained 
from  being  run  over  by  a  railroad  train.  If  the 
engineer  saw  him.  or  by  the  exercise  of  ordinary 
care  could  have  seen  him.  and  had  actual  knowl 
edge,  or  reasonable  ground  for  the  belief,  that. 
on  account  of  some  mental  or  physical  infirm- 
ity, he  could  not  assume  that  the  Idiot  would 
step  off  the  track  in  time  to  avoid  injury 
Daily  V.  Richmond  &  I».  R.  Co.  106  N.  C.  301. 
11  S.  E.  320. 

In  Maryland,  likewise,  the  decisions  upon  the 
qnesfion  are  confllotlu!;.  In  Baltimore  &  C). 
R.  Co.  V.  State,  33  Md.  542,  it  Is  held  thai 
a  public  notice  at  the  entrance  of  a  railroad 
viaduct,  for  persons  to  keep  off,  does  not  re 
lleve  the  railroad  company  from  the  duty  to 
exercise  ordinary  care  to  keep  a  lookout  from 
its  trains,  and  to  give  the  usual  warning  to  one 
trespassing  on  the  track,  and  about  to  entei 
the  viaduct.  But  In  Western  Maryland  R. 
Co.  V.  Kehoe,  83  Md.  434,  452,  33  Atl.  90. 
it  is  said  that,  *'until  the  employees  are  made 
aware  of  the  peril  arising  from  an  act  of  neg 
llgence  on  the  part  of  the  plaintiff,  they  are 
under  no  obligation  to  assume  that  he  will 
t)e  negligent,  or  will  be  In  a  dangerous  place 
which  he  has  no  right  to  occupy  ;  and  conse 
4]uently  they  owe  him  no  duty  to  anticipate  that 
lie  will  be  where  he  ought  not  to  be.  or  to 
^uard  in  advance  against  the  possible,  or  ever 
probable,  results  of  his  unknown  wrongful  oc 
«upancy  of  the  tracks.**  Therefore  a  railroad 
<rompany  h  not  negligent  in  not  discovering  a 
person  lying  beyond  the  limits  of  the  hlebwny. 
with  his  leg  across  a  rail  of  Its  track,  whither 
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I  he  has  been  thrown  from  his  buggy,  as  a  result 
of  his  reckless  driving.  Finally,  in  Baltimore 
Consol.  R.  Co.  V.  Armstrong,  92  Md.  554.  54  L. 
R.  A.  424,  48  Atl.  1047,  It  is  said :  **The  dif- 
ference between  the  modification  of  the  gen- 
eral principle  recognized  as  proper  in  Maryland 
C.  R.  Co.  V.  Neubeur,  62  Md.  391,  and  that 
sanct7oDe<1  by  this  court  In  the  recent  cases. 
Is  simply  that  in  the  former  c^  the  defendant 
was  held  liable  If  he  could,  by  the  exercise  of 
reasonable  care  after  he  became  aware  of  the 
plaintiff's  peril,  have  averted  the  accident,  and 
in  the  latter  cases  he  was  held  liable  If  he  could 
have  prevented  it  after  he  became,  or  ought  to 
have  become,  aware  of  the  peril.  There  Is  no 
dlfTerence  In  principle  between  these  two  forms 
of  Instruction  to  the  Jury,  for  it  cannot  be 
seriously  contended  that  when  the  defendant  is 
in  a  position  from  which  he  ought  to  see,  or  by 
the  exercise  of  reasonable  care  could  see.  the 
plaintiff's  peril,  he  may  avert  his  face  or  close 
his  eyes  and  nut  see  It,  and  then  escape  liability 
for  an  injury  resulting  from  such  conduct  on 
his  part" 

c.  What  is  sufficient  notice  of  peril  or  disability. 

The  notice  which  imposes  the  duty  of  using 
precautionary  means  to  avoid  injury  to  a  per- 
son In  peril  need  not  amount  to  positive  knowl- 
edge. The  duly  may  arise  l)efore  the  presence 
of  the  person  is  discovered,  where  there  are 
circumstances  Indicating  the  probability  of 
danger  to  human  life,  such  as  would  Induce  ac- 
tion by  a  person  of  ordinary  prudence.  It  has 
been  so  held  where  a  locomotive  engineer  sees 
persons  running  toward  the  track,  and  signaling 
him  to  stop,  though  a  person  on  the  track  Is 
not  seen  by  him.  Upon  the  same  principle.  It 
would  seem  that,  when  a  person  Is  seen  In  a 
place  where  he  Is  liable  to  be  Injured  by  an- 
other's action,  ordinary  care  requires  that  a 
watch  be  kept  of  his  movements:  and  if  there- 
by it  becomes  apparent  that  the  person  Is 
under  some  disability,  which  prevents  him  car- 
ing for  bis  own  safety,  due  effort  must  be 
made  to  avoid  injury.  And  the  same  is  true 
where  an  object  In  the  path  of  danger  is 
discovered,  but  doubt  exists  as  to  whether  it 
Is  animate  or  Inanimate.  But,  as  to  the  suf- 
ficiency of  the  notice  In  such  cases  to  require 
a  resort  to  precautionary  measures,  the  au- 
rhoriiles  are  not  agreed,  even  In  those  juris- 
dictions Imposing  the  duty  of  ordinary  care 
to  avoid  the  consequences  of  another's  negli- 
gence. And  no  such  obligation  exists,  of  course, 
toward  trespassers,  in  those  states  which  hold 
that  the  only  duty  owing  such  persons  Is  not 
wilful  or  wantonly  to  Injure  them.  In  any 
event  the  notice  must  be  In  time  to  allow  .a 
resort  to  preventive  effort. 

When  persons  In  charge  of  a  railroad  train 
discover  the  peril  of  a  pei*son  on  the  track, 
"or  are  in  a  position  were  they  ought  to  have 
discovered  It,— a  position  In  which  the  circum- 
stances, movements,  or  condition  of  the  per- 
son injured  would  manifest  to  a  vigilant  ob- 
server that  such  person  is  unaware  of  his 
nerll,  or,  if  aware  of  it,  is  unable  to  extricate 
himself. — a  culpable  omission  to  use  the  means 
In  hand  to  prevent  an  accident,  when  a  prompt 
resort  thereto  might  have  prevented  it.  without 
endangering  the  freight  or  passengers  lietng 
transported  on  the  train,  will  be  regarded  as 
reckless  or  Intentional  negligence.  On  the  other 
hand,  the  rule  'does  not  apply  where  the  man- 
ifestation of  the  peril  and  the  catastrophe  art 
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so  close  In  point  of  time  as  to  leave  no  room 
for  preventive  effort.' "  Frazer  v.  South  & 
North  Ala.  R.  Co.  81  Ala.  185,  60  Am.  Rep. 
145.  1  So.  85 ;  Louisville  &  N.  R.  Co.  v.  Cole 
man,  8tf  Ky.  556,  6  8.  W.  438.  8  S.  W.  875; 
Robblns  v.  Sprlngfleld  Street  R.  Co.  165  Mass. 
30,  42  N.  E,  334. 

In  an  action  against  a  railroad  company 
for  running  ov^r  a  deaf-mute  on  Its  track,  th« 
question  Is  not  whether  the  man  was  bereft  of 
any  of  his  faculties,  but  whether  there  was 
enough  In  his  appearance  to  Indicate  any  such 
Infirmity  on  his  part  to  the  engineer  of  the 
train.  Tyler  v.  Sites,  00  Va.  530.  10  S.  K. 
174. 

If  there  Is  anything  disclosed  In  the  con- 
duct or  appearance  of  a*  person  on  a  rail- 
road track  which  raises  a  suspicion  that  he  Is 
deaf,  or  blind,  or  helpless,  then  the  obligation 
on  the  part  of  the  trainmen  Immediately  arises 
to  use  all  necessary  and  proper  care  to  avoid 
injuring  him,  and  to  stop  the  trnln  If  neces 
sary.  Cincinnati,  U.  &  D.  R.  Co.  v.  Murphy, 
17  Ohio  C.  C.  223:  Mobile  &  O.  R.  Co.  v. 
Stroud,  64  Miss.  784,  2  So.  171;  Omaha  & 
R.  Valley  R.  Co.  v.  Cook,  42  Neb.  677,  60  N. 
W.  899. 

"It  makes  no  difference  how  short  an  Interval 
occurs  between  the  negllpent  net  of  the  plain- 
tiff. In  going  upon  the  trestle  and  that  of  the 
defendant,  If  the  latter  ^as  time  to  discover 
the  danger  and  avert  it  by  the  exercise  of 
ordinary  care.'*  Clark  v.  Wilmington  &  W. 
R.  Co.  lOf)  N.  C.  430,  14  L.  R.  A.  749,  14  S. 
B.  43;  Missouri  P.  R.  Co.  v.  Weisen,  65  Tex. 
443. 

The  moment  that  an  aged  man  Is  seen  upon 
a  railroad  trestle  over  8  feet  in  height  his  peril 
Is  manifest  and  imminent,  a  warning  that 
he  is  taking  no  heed  for  his  own  safety,  and 
the  railroad  employees  In  charge  of  a  train 
are  required  to  exercise  reasonable  en  re  to 
avoid  n  collision.  They  nre  not  permitted  to 
speculate  whether  he  will  Jump  from  the  bridge, 
or  He  down,  or  In  some  other  way  get  out  of 
harm's  way.  Purcell  v.  Chicago  &  N.  W.  R. 
Co.  109  Iowa,  628,  77  Am.  St.  Rep.  557,  80 
N.  W.  682,  117  Iowa,  667,  01  N.  W.  9,^3: 
Central  R.  &  Bkg.  Co.  v.  Vaughan,  93  Ala.  209, 
30  Am.  St.  Rep.  50,  9  So.  468. 

An  engineer's  discovery  of  a  womnn  run- 
ning toward  a  train  and  waving  her  hands  ex- 
citedly, at  a  distance  of  1,000  feet  ahead,  after 
having  previously  seen  children  playing  near 
the  track.  Is  sufficient  notice  that  the  life  of 
a  human  being  is  In  danger,  and  that  the  train 
siiould  be  stopped,  or  Its  speed  materially 
checked,  although  the  presence  of  a  chllc^ 
actually  on  the  track  Is  not  discovered  until 
too  late  to  avoid  injury.  Donahoe  v.  Wabash, 
St.  L.  &  P.  R.  Co.  83  Mo.  543. 

AVhere  au  engineer  sees  an  object  upon  the 
track  In  sufficient  time  to  stop  the  train,  but 
mistakes  It  for  an  abandoned  cross  tie,  and 
disregards  the  signals  of  two  men  running  on 
either  side  of  the  track  toward  the  engine,  and 
waving  their  hats,  he  not  only  falls  to  exercise 
reasonable  care,  but  Is  guilty  of  reckless  neg- 
ligence, In  not  acting  promptly  upon  the  evi 
dences  of  danger  forced  upon  his  attention, 
whieh  a  reasonably  prudent  man  would  have 
acted  upon.  Seaboard  &  R.  R.  Co.  v.  Joyner, 
92  Va.  354,  23  S.  E.  773. 

Whether  an  outcry  made  by  several  persons 
upon  a  boy  getting  his  foot  caught  In  a  railroad 
track   at    a   crossing,    and   a   signal   given    to 
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the  engineer  to  stop,  are  sufficient  to  give  no- 
tice of  the  danger,  and  to  render  the  railroad 
company  negligent  In  not  stopping  the  cars  in 
lime  to  avoid  Injury,  Is  a  question  for  the 
Jury.  Goodrich  v.  Burlington,  C.  R.  &  N.  R.  Co. 
103  Iowa,  412,  72  N.  W.  6.53. 

"The  true  test  of  the  [locomotive]  engineer's 
duty  is  Involved  in  the  question  whether  he 
has  reasonable  ground  to  believe,  with  all  the 
knowledge  of  the  surroundings  which  due  dlN 
igence  requires  of  him,  that  the  life  of  a  fel- 
low man  Is  In  peril,  and  that  the  danger  to  his 
person  can  only  be  averted  by  stopping  or  re- 
ducing the  speed  of  the  train.  When  an  en- 
gineer sees  a  man  persistently  putting  himself 
In  peril  on  a  trestle  or  bridge,  so  that  he  can 
no  more  get  off  the  track  than  one  who  Is  lying 
on  It  In  an  apparent  stupor,  except  by  exposing 
himself  to  danger,  why  Is  It  not  reosonable  in 
him  to  act  Instantly  on  the  natural  Inference 
that  one  whose  conduct  Is  so  extraordinary  is 
either  drunk  or  bereft  of  reason  from  sudden 
terror?"  Clark  v.  Wilmington  &  W.  R.  Co. 
109  N.  C.  430,  445,  14  L.  R.  A.  749,  14  S.  K.  43. 

Where  the  motorman  of  a  street  car  sees  a 
boy  approaching  the  track  with  the  apparent 
intention  of  crossing  In  front  of  the  car,  and 
observes  that  the  boy  Is  unconscious  of  the 
approach  of  the  car.  notwithstanding  his  efforts 
to  attract  his  attention,  and  that  It  Is  likely 
to  hit  him,  it  Is  not  enough  that  he  uses  every 
effort  to  prevent  Injury  when  the  boy  gets  up- 
on the  track,  and  he  realizes  that  danger  Is 
Imminent,  but  he  should  act  as  soon  as  he 
sees  that  an  Injury  Is  probable,  although  not 
aware  that  the  boy  Is  deaf.  When  It  Is  seen 
that  a  person  In  such  situation  pays  no  at- 
tention to  the  warnings  given,  ordinary  care 
requires  that  the  speed  of  the  car  be  checked. 
Galveston  City  R.  Co.  v.  Hanna  (Tex.  Civ. 
App.)  79  S.  W.  639:  Slonlker  v.  Great  North- 
ern R.  Co.  76  Minn.  306,  79  N.  W.  168. 

But  In  Stnbenau  v.  Atlantic  Ave.  R.  Co.  155 
N.  Y.  511,  63  Am.  St.  Rep.  698,  50  N.  R.  277, 
It  is  held  that  the  motorman  of  a  street  car 
was  not  negligent  In  not  checking  the  speed  of 
his  car  upon  seeing  little  girls  near  the  track 
start  to  run  across  It,  nor  until  one  of  (hem 
fell  before  the  car,  where  they  had  time  to  get 
across.  If  they  had  not  fallen.  To  the  same 
effect  is  Fcnton  v.  Second  Ave.  R.  Co.  120  N. 
Y.  625,   20  N.  K.  06T. 

And  In  Louisville  &  N.  R.  Co.  v.  Black,  89 
Ala.  313,  8  So.  240,  the  engineer  of  a  train 
discovered  a  man  walking  upon  the  track  half 
a  mile  distant,  but  no  signal  was  given  until 
within  about  200  yards,  when  the  bell  wa^ 
rung,  and  within  100  yards  the  whistle  was 
sounded.  It  then  being  discovered  that  the  man 
did  not  get  off  the  track,  nor  look  around,  the 
engineer  concluded  something  must  be  the  mat- 
ter with  him,  and  endeavored  to  stop  the  train, 
but  it  was  too  late  to  avoid  a  collision.  It  was 
held  that  the  railroad  company's  liability  dated 
not  from  the  time  the  Intestate  was  discovered 
upon  the  track,  but  from  the  time  Its  employees 
learned  he  was  Ignorant  of  the  approaching 
train.  "If,  after  decedent's  ignorance  of  his 
peril  was  brought  to  their  knowledge,  actual 
knowledge,  for  they  owed  the  Intestate  no  duty 
to  find  it  out,  they  failed  to  apply  all  the  in- 
strumentalities at  their  command  to  stop  the 
train  and  save  him.  then,  and  only  in  that 
event,  Is  plaintiff  entitled  to  a  verdict."  This 
case  apparently  conflicts  to  some  extent  with 
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that  of  Frazer  v.  South  &  North  Ala.  R.  Co. 
81  Ala.  185,  60  Am.  Rep.  145,  1  So.  85. 

When  persons  in  charge  of  a  railroad  train 
discover  an  object  upon  the  track  which  there 
Is  reason  to  believe  may  be  a  human  being, 
what  is  their  duty? 

A  railroad  company  Is  liable  for  injuries  sus- 
tained from  running  over  a  child  six  or  seven 
years  of  age,  who  was  lying  on  the  railway 
track  asleep,  where  the  engineer  and  fireman 
saw  him  in  time  to  stop  the  train,  but 
neglected  to  do  so  because  they  supposed  him  to 
be  a  bunch  of  weeds.  The  evidence  in  this 
case  showed  that  plaintiff  could  have  been  seen 
and  recognized  as  a  boy  on  the  track  at  a  dis- 
tance of  trom  300  to  350  yards.  Meeka  v. 
Southern  P.  R.  Co.  56  Cal.  513,  38  Am.  llep. 
67. 

A  man  lying  insensible  upon  a  railroad  track, 
near  a  crossing,  was  discovered  by  those  In 
charge  of  an  approaching  train  at  a  distance  of 
400  yards,  but  thought  to  be  an  inanimate 
object.  When,  however,  within  125  or  15(> 
yards,  it  became  apparent  that  the  object  wp^ 
a  man,  the  engineer  did  all  that  could  be  done 
to  stop  the  train,  but  without  avail.  If  the 
speed  of  the  train  had  been  checked,  and  the 
brakes  put  on  at  the  *'blow  post,**  as  a  statute 
of  the  state  required,  the  train  could  have  be^n 
stopped  in  time  to  avoid  the  injury. 
It  was  held  that,  under  these  circumstances, 
it  was  a  question  for  the  Jury  as  to  when  the 
engineer  became  aware,  or  might,  by  proptr 
diligence,  have  become  aware,  that  the  object 
on  the  track  was  a  man.  Hankerson  v. 
Southwestern  R.  Co.  59  Ga.  593,  61  Ga.  114, 
72  Ga.  182. 

Where  a  child  upon  a  railroad  track  was 
seen  by  those  in  charge  of  a  train  in  time  to 
stop  and  save  the  child's  life,  but  the  engineer 
and  fireman  mistook  it  for  an  inanimate  object, 
and  debated  what  it  really  was  until  it  was  too 
late,  and  by  exercising  ordinary  skill  and  cau- 
tion they  could  have  discovered  the  object  to 
be  a  child,  and  have  stopped  the  train  in 
time  to  avoid  an  injury,  the  railroad  company 
was  held  liable  for  the  result.  Isabel  v.  Han- 
nibal &  St.  J.  R.  Co,  00  Mo.  475. 

If  u  locomotive  engltieer  has  sufficient  notice 
or  belief  to  put  a  prudent  man  on  the  alert, 
and  ho  does  not  tuke  s.uch  precautions  as  a 
prudent  man  would  take  under  similar  notice 
or  belief,  he  Is  guilty  of  negligence.  But  the 
fact  that  the  engineer  sees  what  he  supposeK 
to  be  an  Inanimate  object  lying  In  the  ditch 
nt  the  side  of  the  track  Is  not  alone  sufficient 
to  Impose  upon  him  the  duty  of  taking  steps 
to  stop  his  train.  Seaboard  &  R.  R.  Co.  v. 
Joyner,  02  Va.  354,  30.1,  23  S.  P:.  773;  Tucker 
V.  Noifolk  &  W.  R.  Co.  02  Va.  540,  24  S.  E. 
229 ;  Murch  v.  Western  N.  Y.  &  P.  R.  Co.  78 
llun,  001,  20  N,  Y.   Supp.  400. 

In  Norfolk  &  W.  R.  Co.  v.  Dunnaway,  OH 
Va.  20,  24  S.  E.  60S,  a  sleeping  boy  on  thr 
r.illroad  right  of  way,  with  his  head  upon  the 
track,  was  seen  by  an  engineer  in  time  to 
stop  his  train,  but  was  thought  to  be  a  dog, 
and  no  slsnals  were  given,  nor  any  at  tempi 
made  to  stop  the  train,  until  within  160  feet 
of  him,  when  his  Identity  was  discovered,  but  It 
was  then  too  late  to  prevent  injury.  It  was 
held  thnt,  under  the  rule  that  the  duty  of  a 
railroad  company  to  avoid  infliction  of  injury 
to  a  trespnsser  arises  only  "when  the  danger  of 
the  trespasser  is  discovered,  or  by  ordinary  care 
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and  caution  might  be  discovered,'*  the  defend- 
ant was  not  liable. 

As  to  trespassers,  to  whom  a  railroad  com- 
pany does  not  owe  the  duty  of  keeping  a  look- 
out, negligence  cannot  be  predicated  upon  an 
engineer's  error  of  Judgment  In  taking  a  sleep- 
ing man  upon  the  track,  seen  %  of  a  mile  dis- 
tant, to  be  a  coat,  until  within  150  feet  of  the 
object,  when  it  is  too  late  to  stop  the  train. 
New  York,  N.  H.  &  H.  R.  Co.  v.  Kelly,  35  C.  C. 
A.  571,  93  Fed.  745.  And  see  Murch  v.  West- 
ern  N.  Y.  &  P.  R.  Co.  78  Hun,  601,  29  N.  Y. 
£>upp.    490. 

When  an  object  on  a  railroad  track  is 
thought  by  the  engineer  of  a  train  to  be  a  dog 
or  a  bundle,  he  is  not  under  obligation  to  stop 
his  train  to  make  siire  what  the  object  is ;  and 
If  he  fails  to  identify  the  object  as  a  child  until 
too  late  to  stop  the  train,  the  railroad  company 
Is  not  liable  for  the  result.  Ix>ulsvllle,  N.  O. 
&  T.  R.  Co.  V.  Williams,  69  Miss.  631,  12  So. 
957. 

VIII.  Pr€9umption»   fn    absence   of   knowledge 
of  disahmty. 

a.  Right  to  presume  person  tn  peril  ioiU  help 
himself. 

One  has  a  right  to  presume,  in  the  absence 
of  knowledge  to  the  contrary,  that  a  person  In 
peril  is  in  the  full  possession  of  his  faculties, 
and  that,  acting  upo'n  the  natural  instinct  of 
self-preservation,  he  will  get  out  of  harm's  way 
when  he  becomes  conscious  of  the  danger  im- 
pending. To  warrant  such  presumption,  how- 
ever, the  circumstances  must  give  support  to 
the  belief  that  such  person's  situation  U  known 
to  him,  and  that  he  is  able  to  extricate  himself 
from  his  perilous  position.  Hence,  there  arise 
certain  limitations  upon  the  exercise  of  this 
presumption,  which  are  considered  in  the  next 
succeeding  division  of  this  note. 

"In  the  absence  of  knowledge  to  the  contrary, 
or  some  fact  which  ought  to  arouse  suspicion 
that  this  Is  not  true,  employees  operating  a 
railway  train  may  assume  that  a  man  seen  at 
a  public  crossing,  or  elsewhere  on  the  track. 
Is  in  possession  of  all  his  senses,  and  that 
care  for  his  own  safety  will  induce  him  to  use 
them,  and  to  act  on  the  warnings  conveyed 
through  them.'*  International  &  G.  N.  R.  Co. 
V.  Garcia,  75  Tex.  589,  13  S.  W.  223;  Artusy 
V.  Missouri  P.  R.  Co.  73  Tex.  101,  11  S.  W. 
177  ;  Frazer  v.  South  &  North  Ala.  R.  Co.  81 
Ala.  185,  60  Am.  Rep.  145,  1  So.  85 :  Southern 
R.  Co.  V.  Bush,  122  Ala.  470,  26  So.  168 :  Dally 
V.  Richmond  &  D.  R.  Co.  106  N.  C.  301.  11 
S.  E.  320;  Deans  v.  Wilmington  &  W.  R.  Co. 
107  N.  C.  086,  22  Am.  St.  Rep.  902,  12  S.  E. 
77:  Clark  v.  Wilmington  &  W.  R.  Co.  100  N. 
C.  4:i0,  44,3.  14  L.  R.  A.  740.  14  S.  B.  43;  Syme 
V.  Richmond  &  I>.  R.  Co.  113  N.  C.  558,  18  S.  E. 
114;  Maloy  v.  Wabash.  St.  L.  &  P.  R.  Co.  84 
Mo.  270;  Candee  v.  Kansas  City  &  I.  Rapid 
Transit  R.  Co.  130  Mo.  1-12,  31  S.  W.  1020; 
.Tnckson  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  157 
Mo.  621,  645,  80  Am.  St.  Rep.  650.  68  S.  W. 
:{2;  Louisville  &  N.  R.  Co.  v.  Cooper  (Ky.)  6 
Am.  &  Eng.  R.  Cas.  5;  Illinois  C.  R.  Co.  v. 
Hooker,  21  Ky.  L.  Rep.  1398,  55  S.  W.  4.38; 
Florida  C.  &  P.  R.  Co.  v.  Williams,  37  Fla. 
406.  20  So.  558;  Green  v.  Southern  P.  Co.  122 
Cal.  563.  55  Pac.  577 ;  Murch  v.  Western  N.  Y. 
&  P.  R.  Co.  78  Hun,  601,  29  N.  Y.  Supp.  490; 
Sims  V.  Macon  &  W.  R.  Co.  28  Ga.  93 ;  Cogswell 
V.  Oregon  &  C.  R.  Co.  6  Or.  417;  Campbell  v. 
Kansas  City,  Ft.  S.  &  M.  R,  Co.  55  Kan.  536, 
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40  Pac.  997;  OmabA  &  R.  Valley  R.  Co.  y. 
Cook,  42  Neb.  577,  905,  60  N.  W.  899 ;  Raines 
V.  Chesapeake  &  O.  R.  Co.  39  W.  Va.  50,  24 
L.  R.  A.  226.  10  8.  E.  565 ;  Smnlley  ▼.  Soutbero 
R.  Co.  57  S.  C.  243,  254,  35  S.  E.  489 ;  Qulf, 
C.  &  S.  F.  R.  Co.  V.  mil  (Tex.  Civ.  App.)  58 
8.  W.  255 ;  Bump  ▼.  New  York,  N.  H.  &  H.  R. 
Co.  38  App.  DIv.  60,  55  N.  Y.  Supp.  962 ;  Cleve- 
laDd,  C.  C.  &  St.  L.  R.  Co.  ▼.  Miller,  149  Ind. 
490,  49  N.  B.  445 :  Ullrich  v.  Cleveland,  C.  C. 
k  8t.  L.  R.  Co.  151  Ind.  358,  51  N.  B.  90. 

It  Is  only  when  those  In  charge  of  a  railroad 
train  have  reasonable  ground  to  believe  that  a 
person  on  the  truck  will  not  get  off  In  lime 
to  avoid  Injury  to  himself,  that  they  are  bound 
to  stop  the  train.  Oulf,  C.  &  S.  F.  R.  Co.  v.  Illll 
(Tex.  Civ.  App.)  58  S.  W.  255;  Chamberlain  v. 
Missouri  P.  R.  Co.  133  Mo.  587,  33  S.  W.  437. 
34  S.  W.  842;  Teel  v.  Ohio  River  R.  Co.  49 
W.  Va.  85,  88  S.  E.  518. 

"If,  however,  the  person  on  the  track  be 
deaf,  and  unable  to  hear  the  noise  of  the  train, 
he  cannot  be  expected  to  provide  for  his  own 
safety  so  promptly  and  certainly  as  one  In 
full  possession  of  all  his  senses.  This  fact 
should,  of  course,  make  him  the  more  careful  to 
avoid  being  placed  In  a  situation  likely  to  ren- 
der him  liable  to  an  Injury  from  which  othera 
would  be  exempt.  But  what  are  the  duties  and 
responsibilities  of  the  ralli*oad  company  in  such 
a  case?  If  unaware  of  the  person's  Infirmity, 
they  cannot  be  expected  to  treat  him  differently 
from  other  like  trespassers  upon  their  track. 
They  may  presume  that  he  will  step  off  In  time 
to  prevent  being  struck  by  the  train,  and  they 
would  be  required  to  give  him  only  such  warn- 
ing as  would  reasonably  alarm  his  fears  and 
cause  htm  to  leave  the  track.  But  if  the  em- 
ployees in  charge  of  the  train  know  that  tho 
party  is  deaf,  and  not  able  to  hear  the  ordi- 
nary noise  of  the  train,  their  duty  becomes 
entirely  different."  Internattonfll  &  G.  N.  R. 
Co.  V.  Smith,  62  Tex.  254  ;  Tyler  v.  Sites,  88  Va. 
470,  13  S.  E.  978;  .Tohnson  v.  Louisville  & 
N.  R.  Co.  91  Ky.  651,  25  S.  W.  754. 

In  Texas  &  P.  R.  Co.  v.  Roberts,  2  Tex.  Civ. 
App.  111.  20  S.  W.  960,  the  correctness  of  an 
Instruction  to  the  Jury,  thnt  trnin  operatives, 
upon  ringing  the  bell  and  sounding  the  whistle, 
may  presume  that  a  person  on  the  track  wil! 
leave  It  In  time  to  escnpe  Injury,  is  doubted  : 
and  It  Is  said,  whether  such  presumption  is 
warranted  depends  upon  the  facts  of  each  par- 
ticular case. 

If  railroad  employees  In  charge  of  a  train 
see  a  man  on  the  track  at  a  distance  sufficient 
to  enable  him  to  get  out  of  the  way  before  the 
trnin  reiiches  him,  and  are  not  aware  that  he 
Is  deaf  or  Insane,  or  from  some  other  cause  in- 
sensible of  the  danger,  or  unable  to  get  out  of 
the  way,  they  have  a  right  to  presume  that  he 
will  act  on  the  motive  of  self-preservation,  and 
get  out  of  the  way,  and  to  go  on  without  check- 
ing the  speed  of  the  train  until  they  see  he  Is 
not  likely  to  get  out  of  the  way,  when  It  would 
become  their  duty  to  give  extra  alarm  by  bell 
or  whistle,  and,  if  that  is  not  heeded,  then,  as 
a  ln.st  resort,  to  check  its  speed,  or  stop  the 
train,  if  possible.  In  time  to  avoid  disaster. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wllkerson,  4fi 
Ark.  513 ;  Sibley  v.  Ratllffe,  50  Ark.  477,  8  S. 
W.  686. 

In  Omaha  &  R.  Volley  R.  Co.  v.  Cook,  42 
Neb.  005,  62  N.  W.  235,  Affirming  on  rehearing 
12  Neb.  577,  60  N.  W.  899,  it  Is  said  that  It  is 
hot  **In  every  case*'  the  duty  of  a  locomotive 
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engineer  to  stop  his  train,  or  even  to  lessen  Its 
speed,  on  the  discovery  of  a  trespasser  upon  the 
track ;  and  the  court  approves  the  following 
rule  from  Wharton  on  Negligence,  |  389a:  "An- 
engineer  who  sees  before  him  on  the  track  a  per- 
son apparently  capable  of  taking  care  of  him- 
self has  a  right  to  presume  that  such  person, 
on  due  notice,  will  leave  the  track  If  there  be 
opportunity  to  do  so;  and  the  engineer  will 
not  In  such  cases  be  chargeable  with  negligence 
If,  In  consequence  of  such  person  not  leaving 
the  track,  the  train  cannot  be  checked  In  time 
to  avoid  striking  him.  But  It  Is  otherwise  with 
persons  apparently  not  capable  of  taking  care 
of  themselves,  such  as  very  young  children  and 
persons  lying  helpless  on  the  track.** 

Where  a  man  sleeping  on  a  railroad  track, 
upon  being  aroused  by  the  track  walker,  and 
warned  of  an  approaching  train,  got  partly  up, 
leaned  on  bis  elbow,  and  assented  to  the  sug- 
gestion in  such  a  way  as  to  Indicate  he  un- 
derstood the  warning,  and  gave  no  appearance 
of  being  Intoxicated  or  otherwise  disabled,  the 
track  walker  had  the  right  to  presume  that  he 
would  take  such  measures  to  protect  himself 
from  Injury  as  would  be  taken  by  any  reason- 
able person  under  like  circumstances.  Virginia 
Midland  R.  Co.  v.  Boswell,  82  Va.  932,  7  S.  B. 
383. 

Acting  upon  such  presumption,  a  locomotive 
engineer  Is  not  required  to  check  the  speed  of 
his  train,  merely  because  an  apparently  and 
presumably  reasonable  human  being,  though  in 
fact  deaf.  Is  crossing  at  a  point  far  enough  In 
his  front  to  enable  him  to  stop  It,  If  he  chooses, 
before  reaching  such  person.  Dally  v.  Richmond 
&  D.  R.  Co.  106  N.  C.  301,  11  S.  R.  320; 
Birmingham  R.  &  Klectric  Co.  v.  Bowers.  110 
Ala.  328,  20  So.  345;  Johnson  v.  Louisville 
&  N.  R.  Co.  91  Ky.  651,  25  S.  W.  754. 

A  street  car  driver  has  the  right  to  presume 
that  a  woman  seen  approaching  the  track,  and 
not  known  by  him  to  be  deaf,  will  exercise 
her  senses,  and  stop  In  time  to  avoid  accident. 
Schulte  V.  New  Orleans  City  &  L.  R.  Co.  44 
La.  Ann.  500,  10  So.  811. 

And  the  operators  of  a  hand  car  and  a  flag- 
man at  a  crossing  are  not  negligent  In  as- 
suming that  a  person  approaching  the  crossing 
is  able  to  hear  a  warning  shouted  from  the 
car,  in  the  absence  of  knowledge  of  his  deaf- 
ness. Piskorowski  v.  Detroit,  G.  TI.  &  M.  R.  Co. 
121  Mich.  498,  80  Am.  St.  Rep.  518,  80  N.  W. 
241. 

In  Robblns  v.  Springfield  Street  R.  Co.  165 
Mass.  30,  42  N.  B.  334,  which  was  an  action 
for  Injuries  sustained  by  a  man  of  nearly  eighty 
years,  partially  deaf,  and  blind  In  one  eye, 
through  a  street  car  running  Into  his  horse  and 
wagon  while  he  was  attempting  to  cross  the 
track,  the  following  Instruction  to  the  Jury 
was  approved  upon  appeal :  "A  motorman — a 
man  In  charge  of  an  electric  car — has  a  right, 
as  a  general  principle,  to  act  upon  the  pre- 
sumption that  persons  whom  he  sees  before  him 
In  the  street,  with  teams  or  on  foot,  are  In  the 
enjoyment  of  their  senses  and  their  faculties, 
because  that  is  the  ordinary  experience  with 
men.  It  Is  what  Is  ordinarily  true ;  and  so  he 
has  a  right  to  act  upon  this  assumption  of 
what  Is  ordinarily  true,  and  govern  himself 
properly  upon  that  assumption.  But  It  does 
not  follow  from  that,  that  In  no  case  Is  he 
required  to  qualify  his  conduct  In  any  way. 
.  .  .  The  motorman  here  handling  this  car 
would  have  a  right  to  assume  that  the  plaintiff 
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was  a  man  In  tbe  possession  of  all  Bis  ordi- 
nary faculties,  If  he  did  not  know  to  the  con- 
trary, unless  there  was  something  in  the  con- 
duct and  management  of  the  plaintiff  which, 
with  reasonable  attention  on  the  part  of  the 
motormnn,  would  have  informed  him  that  there 
was  some  imperfection  in  regard  to  the  plain- 
tiff's condition." 

The  duty  to  avoid  injury  to  a  trespasser 
Been  upon  a  railroad  trestle,  it  has  been  held, 
arises  not  at  the  moment  he  is  seen  on  tbe 
trestle  by  persons  in  charge  of  a  train,  but 
only  when  the  peril  of  his  position  becomes 
known  to  them.  If  at  the  time  the  engineer 
first  discovers  a  trespasser  on  a  trestle,  the  lat- 
ter's  position  Is  such  that  he  can  readily,  and 
without  risk  of  injury,  step  off  to  a  place  of 
safety,  the  engineer  has  the  right  to  presume 
that  he  will  do  so,  and  to  act  on  the  presump- 
tion until  It  becomes  apparent  to  him  that 
the  trespasser  is  ignorant  of  his  danger.  South- 
ern U.  Co.  V.  Bush,  122  Ala.  470.  26  So.  168 : 
Ullrich  V.  Cleveland,  C.  C.  &  St.  L.  U.  Co.  151 
Ind.  35S,  ol   N.  M.  Do. 

But  generally  no  presumption  can  arise  thnt 
a  person  upon  a  railroad  trestle  will  be  able 
to  help  himself:  and  it  is  the  duty  of  those 
operating  a  train,  upon  discovering  a  person 
in  such  situation,  to  stop  the  train  Immediately. 
Clark  v.  Wilmington  &  W.  It.  Co.  109  N.  C. 
4.30.  14  L.  U.  A,  74«.  14  S.  E.  43;  Atlanta  & 
C.  Air  Line  K.  Co.  v.  Gravltt.  93  Ga.  309,  26 
L.  U.  A.  r»53,  44  Am.  St.  Rep.  145,  20  S.  K. 
550;  Cook  v.  Central  R.  &  Bkg.  Co.  67  Als. 
533;  Central  R.  &  Bkg.  Co.  v.  Vaughan,  93 
Ala.  209.  30  Am.  St.  Hep.  50,  9  So.  468 :  Teirce 
V.  Walters,  164  111.  560,  45  N,  E.  1068.  Affirming 
63  111.  App.  562 ;  Purcell  v.  Chicago  &  N.  W.  R. 
Co.  109  Iowa,  628.  77  Am.  St.  Rep.  557.  80 
N.  W.  682 ;  Vanarsdall  v.  Louisville  &  N.  R.  Co. 
23  Ky.  L.  Rep.  1066,  66  S.  W.  858.  25  Ky.  L. 
Kep.  1432.  77  S.  W.  1103;  St.  Louis  S.  W. 
R.  Co.  V.  Bolton  (Tex.  Civ.  App.)  81  S.  W.  123. 

b.  IAmit<^tiona  upon  exercise  of  such  presump- 
tion. 

1.  Warning  of  danger  generally  necessary  as 
basis  for  presumption. 

The  right  to  Indulge  the  presumption  that 
one  will  seek  a  place  of  safety  from  impendinc 
danger  necessarily  fails  where  the  situation  or 
conduct  of  the  |>arty  In  peril  indicates  that  he 
Is  either  unconscious  of  his  danger,  or  is  unable 
to  save  himself  because  of  his  helpless  condition. 
In  either  of  these  situations,  there  Is  nothing 
upon  which  to  base  the  presumption  until  prop 
er  effort  is  made  to  inform  the  subject  of  his 
danger.  Therefore,  If  a  person  upon  a  rail 
road  track  appears  unconscious  of  an  approach 
ing  train,  as  that  he  Is  standing  or  walking 
with  his  bnck  to  It,  or  is  lying  upon  the  track, 
and  he  Is  discovered  in  time,  it  is  the  duty  of 
the  railroad  company  to  sound  the  usual  warn- 
ing signals  In  sufficient  time  for  such  person  to 
act  upon  them,  and  for  tbe  railway  employees 
to  observe  tholr  effect.  International  &  G.  N. 
R.  Co.  V.  Smith,  62  Tex.  254;  Houston  &  T. 
C.  R.  c'o.  V.  Marvin  (Tex.  Clv.  App.)  54  S.  W. 
629:  Schlerhold  v.  North  Beach  &  M.  R.  Co. 
40  Cal.  447 ;  Tennenbrock  v.  South  Taciflc  C. 
R.  Co.  59  Cal.  209,  272 ;  T^ulsville  &  N.  R.  Co. 
T.  Cooper  (Ky.)  6  Am.  &  Eng.  R.  Cas.  5:  Toole 
V.  North  Carolina  R.  Co.  53  N.  C.  (8  Jones,  L.) 
340 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Trlplett,  38  111. 
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482;  Masser  y.  Chicago,  R.  I.  &  P.  R.  Co.  6S 
Iowa.  602,  27  N.  W.  776 ;  Louisville  &  N.  R.  Co. 
V.  Tinkham,  19  Ky.  L.  Rep.  1784,  44  S.  W. 
4.19;  Illinois  C.  R.  Co.  v.  llocker,  21  Ky.  L.  Rep. 
1398,  55  S.  W,  438 ;  Teel  v.  Ohio  River  R.  Co. 
49  W^  Vu.  85,  38  S.  E.  518;  Finlayson  ▼. 
Chicago,  B.  &  Q.  R.  Co.  1  Dill.  579,  Fed.  Cas. 
No.  4,793.  But  see  Texas  &  P.  R.  Co.  v. 
Roberts.  2  Tex.  Civ.  App.   Ill,  20  S.  W.  960. 

A  railroad  company  cannot  speculate  upon 
the  chances  of  its  warning  signals  being  heard 
by  persons  on  its  tracks,  and  excuse  its  omis- 
sion to  give  them  upon  the  ground  that  they 
would  have  been  ineffectual.  East  Tennessee 
&  G.  R.  Co.  v.  St  John,  5  Sneed,  524,  73  Am. 
Dec.  149. 

The  omission  of  such  warning,  however,  can- 
not be  deemed  the  cause  of  injury  to  a  deaf 
man  who  knows  before  going  upon  the  track 
of  the  approach  of  the  train  which  injures  him. 
McDonald  v.  International  &  G.  N.  R.  Co.  86 
Tex.  1,  40  Am.  St.  Rep.  803,  22  S.  W.  939. 

And  tbe  failure  to  give  warning  signals,  or 
to  check  the  speed  of  the  train,  will  not  render 
a  railroad  company  liable  for  injury  to  a  tres- 
passer upon  a  trestle,  where  his  presence  was 
not  discovered  until  the  train  was  almost  upon 
him.  Tennenbrock  v.  South  Pacific  Coast  R.  Co. 
59  Cal.  269. 

And  in  Sibley  v.  Ratliffe,  50  Ark.  478,  8  S. 
W.  686,  the  court  appears  to  approve  an  in- 
struction that  the  omission  to  sound  the 
whistle  or  ring  the  bell  to  give  warning  1o  a 
sleeping  trespasser  on  tbe  track  must  have  been 
wilful  and  reckless  to  warrant  a  recovery. 

While  no  exact  rule  can  be  laid  down  as  to 
the  precise  distance  at  which  it  becomes  the 
duty  of  a  railroad  company  to  give  the  usual 
danger  signals  when  a  person  Is  discovered  upon 
its  trnck,  the  warning  must  be  timely.  Central 
R.  &  Bkg.  Co.  V.  Denson.  84  Oa.  774,  11  S.  E. 
1039:  Wren  v.  Ix)uisvllle,  St.  L.  &  T.  R.  Co. 
14  Ky.  L.  Rep.  324,  20  S.  W.  215. 

It  will  be  observed  that  the  warning  re- 
quired by  the  above  authorities  is  not  that  of 
the  statutory  signals  which  the  law  requires  at 
crossings,  but  is  included  In  the  obligation  to 
exercise  ordinary  care  to  avoid  Injury  to  per- 
sons in  dangerous  situations,  when  their  peril 
Is  discovered.  As  to  the  duty  of  railroad  com- 
panies In  general  to  give  statutory  signals  of 
the  approach  of  trains  at  crossings,  see  notes. 
Giving  the  siatutoiy  signals  as  the  measure 
of  trainmen's  duty  at  highway  crossings,  15  L. 
R.  A.  420 ;  For  ir.hose  benefit  signals  by  ap' 
proaching  trains  are  required  by  statute  at  rail- 
icny  crossings,  17  L.  R.  A.  254 ;  and  Failure  to 
signal  for  crossings,  21  L.  R.  A.  723. 

2.  Presumption    may    he    repelled    by    oircum- 
stances. 

If  the  person  in  peril,  although  not  known 
to  be  deaf,  gives  no  heed  to  the  usual  signals. 
In  other  words,  acts  directly  contrary  to  the 
Instinct  of  self-preservntion ;  or  if  his  situation 
otherwise  indicates  that  he  cannot,  or  will 
not,  avoid  the  impending  danger,  any  pre- 
sumption that  he  will  escape  from  his  perilous 
situation  is  wholly  unwarranted ;  and  It  be- 
comes the  duty  of  those  coming  into  relation  to 
him,  if  they  perceive  his  conduct  or  situation 
in  sufficient  time,  to  make  every  reasonable 
effort  to  avoid  injuring  him.  Bump  v.  New 
York,  N.  II.  &  II.  R.  Co.  38  App.  Dlv.  60.  55 
N.   Y.    Supp.   962;    Georgia   Midland   &  Q.   B. 
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Co.  ▼.  Evans,  87  Ga.  673,  13  S.  E.  580;  Gunn 
V.  Ohio  River  R.  Co.  42  W.  Va.  676,  36  L.  R.  A. 
675.  26  8.  K.  546;  Wren  v.  Louisville,  St.  L. 
&  T.  R.  Co.  14  Ky.  L.  Rep.  324.  20  S.  W.  215 : 
Robblns  v.  Springfleld  Street  R.  Co.  165  Mass. 
30,  42  N.  E.  334. 

These  limitations  upon  the  exercise  of  the 
presumption  in  question  obtain  in  those  Juris 
dictions  boldins  that  the  only  duty  due  a  person 
guilty  of  negligence  la  not  wilfully  to  Injure 
him.  as  well  as  is  those  where  suca  negligence 
Is  held  to  be  no  excuse  for  an  injury  sub- 
sequently Inflicted  by  another's  negligence : 
and  there  seems  to  be  no  reason  for  any  dis- 
tinction between   them  In  this  regard. 

If  a  person  seen  upon  a  railrond  track  is 
known  to  those  In  charge  of  a  train  to  be,  or 
from  his  appearance  gives  them  good  reason  to 
believe  that  he  Is,  insane,  or  badly  intoxicated, 
or  otherwise  insensible  of  danger,  or  unable  to 
avoid  it.  they  have  no  right  to  assume  that  he 
will  i?et  out  of  the  way,  but  should  net  upon 
the  hypothesis  that  he  may  not  or  will  not. 
and  should  use  a  proper  des;ree  of  care  to  avoid 
injuring  or  killing  him.  St.  I^uis,  I.  M.  & 
S.  R.  CO..V.  Wllkerson,  46  Ark.  513;  Sibley  v. 
Rntliffe,  50  Ark.  477,  8  S.  W.  686 ;  Anderson  v 
Hopkins,  33  C.  C.  A.  346,  63  U.  S.  App.  533. 
01  Fed.  77. 

The  case  of.  Anderson  v.  Hopkins  seems  to 
mnke  a  distinction  between  trespassers  hav 
Ing  the  power  to  care  for  themselves  and  those 
suffering  from  some  disability;  and  It  is  said 
that  the  rule  that  a  trespasser  is  without  re 
Uef  for  an  Injury  received,  unless  It  was  wilfully 
or  maliciously  Inflicted,  does  not  apply  where 
the  person  Injured  was  perceived  to  be  In  a 
position  of  peril,  from  which,  by  reason  of  in 
ability  or  inattention,  he  was  not  likely  to  ex 
tricate  himself:  and  that  a  failure  to  exercise 
reasonable  diligence  to  avoid  injury  to  one  per 
celved  to  be  so  situated  Is  an  actionable  wrong, 
if  harm   results. 

If  persons  in  charge  of  a  train  are  in  doubt 
as  to  the  condition  or  situation  of  a  person 
on  the  track,  it  is  their  duty  to  resolve  al) 
reasonable  doubts  in  favor  of  saving  life.  Clark 
V.  Wilmington  &  W.  R.  Co.  100  N.  C.  4.30,  14 
L.  R.  A.  740.  14  S.  K.  43 ;  Little  v.  Carolina  C. 
R.  Co.  118  N.  C.  1072,  1077.  24  S.  R.  514: 
Seaboard  &  R.  R.  Co.  v.  Joyner,  92  Va.  354. 
365,  36  S.  R.  773;  Central  R.  &  Bkg.  Co.  v. 
Vaughan,  03  Ala,  200,  30  Am.  St.  Rep.  50. 
9  So.  468;  Purcell  v.  Chicago  &  N.  W.  R.  Co. 
100  Iowa,  628.  77  Am.  St.  Rep.  557,  80  N.  W. 
682. 

The  ordinary  rule  of  all  railroad  companies 
is  said  to  be,  "In  all  cases  of  doubt  take  the  side 
of  safety."  Dent,  J.,  In  Raines  v.  Chesapeake 
&  O.  R.  Co.  39  W.  Va.  50,  24  L.  R.  A.  226,  10 
S.  R.  565. 

But  this  rule  does  not  impose  upon  an  en- 
gineer the  duty  of  providing  against  what  he 
has  no  reasonable  ground  to  believe  will  happen. 
"The  legal  obligation  is  to  take  proper  precau- 
tion to  guard  against  what  Is  the  usual  or  Just 
ly  expected  consequence  of  one's  acts:  not 
against  unexpected,  unusual,  or  extraordlnar.v 
results.*'  Therefore,  where  an  engineer  checked 
the  speed  of  his  train  upon  discovering  a  man 
on  A  trestle,  but  resumed  his  course  upon  seeing: 
him  take  a  position  which  others  had  occupied 
with  safety  from  passing  trains,  and  the  man 
was  injured  l)ecause  be  failed  to  hold  bis  head 
back  far  enough,  it  was  held  that  the  railroad 
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company  was  not  liable.  Little  v.  Carolina 
C.  R.  Co.  118  N.  C.  1072,  1077,  24  S.  R.  514. 

The  circumstances  which  may  be  deemed  suf- 
Relent  to  repel  the  presumption,  and  Impose 
the  duty  of  active  effort  to  avoid  Injury,  where 
the  person's  d'sability  is  not  previously  known, 
may  he  classified  as  follows: 

First.  Those  which  make  it  apparent  that 
the  person  In  peril  Is  unconscious  of  danger. 
Tanner  v.  Louisville  &  N.  R.  Co.  60  Ala. 
621,  «40 ;  Frasser  v.  South  &  North  Ala.  R.  Co. 
81  Ala.  18.'»,  60  Am.  Hep.  145,  1  So.  85;  Mobile 

6  O.  R.  Co.  V.  Stroud,  64  Miss.  784,  2  So.  171 ; 
.Murch  V.  Western  N.  Y.  &  P.  R.  Co.  78  Uun, 
601,  20  N.  Y.  Supp.  490. 

The  engineer  of  a  train  cannot  rely  upon  the 
presumption  that  a  trespasser  will  save  himself, 
after  he  has  been  in  any  manner  advised,  or  he 
sees,  that  such  person  Is  unconscious  »f  his 
peril,  or  so  disabled  that  he  cannot  protect  him- 
self and  avoid  injury.  Pittsburgh,  C.  C.  &  St. 
L.  it.  Co.  V.  Judd,  10  Ind.  App.  213,  37  N.  E. 
775. 

The  presumption  that  a  person  upon  a  street 
railway  track  will  leave  it  before  an  approach- 
Ing  car  reaches  him  cannot  be  Indulged  as  to 
an  Infant  of  tender  years;  and,  If  its  presence 
is  discovered  by  the  drivgr,  It  Is  his  duty  to 
exercise  all  the  diligence  then  possible  to  avoid 
Injury  to  it.     Galveston  City  R.  Co.  v.  Hewitt, 

07  Tex.  473,  00  Am.  Rep.  32,  3  S.  W.  705; 
Omaha  &  R.  Valley  R.  Co.  v.  Cook,  42  Neb. 
577.  60  N.  W.  800,  42  Neb.  905,  02  N.  W.  235, 
37  Neb.  435,  55  N.  W.  943. 

Neither  is  there  any  presumption  that  a  child 
on  a  railroad  track  will  heed  signals  of  danger; 
and  a  locomotive  engineer  is  bound  to  stop 
his  train  If  he  sees  the  child  making  no  attempt 
to  leave  the  track.  Indianapolis.  P.  &  C.  R.  Co. 
V.  PItzer,  100  Ind.  170,  58  Am.  Rep.  387,  6 
N.  R.  310.  10  N.  R.  70. 

And  In  Campbell  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  55  Kan.  536,  40  Pac.  997,  it  is  si»id 
(hat,  if  a  man  is  lying  or  sitting  upon  a  raili-oad 
track,  apparently  Intoxicated  or  asleep,  it  is 
the  duty  of  those  In  charge  of  a  ti-ain  to  make 
an  earlier  effort  to  stop  than  would  be  required 
if  the  person  were  walking. 

Although  railway  employees  are  unaware 
that  a  person  walking  upon  the  track  is  deaf, 
yet  if,  as  ordinary,  prudent  men,  they  have 
reason  to  believe  that  an  injury  will  occur  un- 
less the  train  is  checked.  It  should  be  stopped 
at  once.  Louisville  &  N.  R.  Co.  v.  Cooper  (Ky.) 
G  Am.  &  Eng.  R.  Cas.  5 ;  Lexington  &  C.  C. 
Mln.  Co.  V.  Huffman,  17  Ky.  L.  Rep.  775,  32 
S.  W.  611 ;  Louisville  &  N.  R.  Co.  v.  Tlnkham, 
19  Ky.  L.  Rep.  1784,  44  S.  W.  439. 
•  While,  as  a  general  rule,  a  locomotive  en- 
i;;lneer  may  assume  that  a  person  walking  up- 
on the  track  Is  In  possession  of  ordinary  sight 
and  hearing,  yet,  where  the  conduct  of  the 
traveler  Is  such  as  to  excite  a  doubt  of  this, 
the  engineer  is  bound  to  use  greater  caution 
and  to  stop  the  train,  if  necessary  to  secure 
his  safety.  Clark  v.  Wilmington  &  W.  R.  Co. 
109  N.  C.  430,  444,  14  L.  R.  A.  749,  14  S.  B.  43. 

The  negligence  of  an  Intoxicated  person  in 
walking  upon  a  railroad  track  will  not  excuse 
the  subsequent  negligence  of  the  railroad  com- 
pany m  running  him  down,  where  its  employees 
discovered  bin  on  the  track  when  the  train  was 
MOO  feet  distant,  and  at  the  distance  of  200 
leet  the  engineer  noticed  something  unusual  In 
his  manner,  but  made  no  effort  to  check  the 
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•peed   of   the   train.     Texas   &   P.    R.   Co.   v. 
Robinson,  4  Tex.  Civ.  App.  121.  23  S.  W.  433. 

Likewise,  the  motorman  of  an  electric  car  Is 
required  to  qualify  his  conduct  toward  persons 
generally,  if  he  perceives  a  very  aged  man  at- 
tempting to  drive  across  the  track  on  the  near 
approach  of  his  car,  and  after  the  gong  has 
been  sounded.  Robblns  v.  Springfield  Street  R. 
Co.  1G5  Mass.  30,  42  N.  E.  334. 

When  the  motorman  of  a  street  car  sees  that 
his  efforts  to  attract  the  attention  of  a  person 
approaching  the  track,  by  sounding  the  gong 
and  hallooing  to  him,  are  unavailing,  and  that 
no  attention  is  paid  to  the  warnings,  ordinary 
care  requires  that  he  at  least  lessen  the  speed 
of  his  car,  and  not  attempt  to  run  by  such 
person,  until  satisfied  that  he  Is  aware  of  the 
approach  of  the  car,  although  not  aware  that 
he  is  deaf.  Galveston  City  R.  Co.  v.  Hanna 
(Tex.  Civ.  App.)   79  S.  W.  639. 

The  driver  of  a  vehicle  Is  not  warranted  in 
continuing  his  course  after  shouting  a  warn- 
ing to  a  pedestrian  In  the  highway,  where  he 
sees  his  warning  is  not  heeded,  although  he  is 
not  aware  that  the  person  in  the  highway  is 
deaf.     Smith  v.  Browne,  Ir.  L.  R.  28  C.  L.  1. 

If  an  engineer  sees  two  men  on  the  track  In 
front  of  his  train,  and  one  of  them  risks  his 
safety  in  an  effort  to  signal  the  foremost  man 
to  leave  the  track,  the  engineer  will  be  guilty 
of  a  wilful  wrong  if  he  does  not  use  ordinary 
care  to  stop  the  train,  although  without  knowl- 
edge that  the  foremost  man  is  deaf.  Palmer  v. 
Chicago,  St.  L.  &  P.  R.  Co.  112  Ind.  250,  14 
N.  E.  70. 

Second.  Circumstances  which  indicate  a 
situation  that  may  prevent  the  party  in  peril 
from  extricating  himself  in  time  to  avoid 
danger. 

The  presumption  that  persons  upon  the  track, 
and  apparently  able  to  take  care  of  themselves, 
will  leave  it  upon  the  approach  of  a  train.  Is 
not  applicable  where  a  girl  having  her  foot 
caught  between  the  rail  and  planking  at  a 
crossing  is  facing  the  train,  and  waving  her 
hands  wildly  In  an  endeavor  to  signal  the  en- 
gineer to  stop  the  train.  While  the  engineer, 
in  such  case,  may  not  be  able  to  see  the  foot 
fast  In  the  crossing,  the  facts  that  the  person 
does  not  leave  the  track,  and  that  her  conduct 
indicates  that  something  unusual  has  happened, 
require  him  to  act  on  the  instant :  and  his 
failure  to  stop  the  train  in  time  to  avoid  injury, 
if  it  can  be  done,  is  negligence.  Whether  the 
engineer  acted  with  reasonable  promptness  un- 
der the  circumstances  is  a  question  of  fact  for 
the  jury.  Spooner  v.  Delaware,  L.  &  W.  R.  Co. 
115  N.  Y.  22,  21  N.  R.  696. 

Where  a  trespasser  on  a  railroad  track  was 
on  a  bridge  of  considerable  elevation,  and  could 
not,  therefore,  step  out  of  danger,  it  was  held 
proper  to  refuse  to  instruct  the  Jury  that  an 
engineer  is  not  bound  to  stop  his  train  the  mo 
ment  he  sees  a  person  on  the  track,  but  has  the 
right  to  presume  that  such  person  will  leave 
the  track  in  time  to  escape  danger,  and,  with 
out  being  negligent,  may  continue  to  run  the 
train  until  he  discovers  that  such  person  Is 
heedless  of  danger.  Pelrce  v.  Walters,  164 
111.  5G0,  45  N.  K.  1068,  Affirming '63  ill.  App 
562.  That  it  cannot  be  presumed  that  a  per 
son  In  such  a  situation  will  escape  to  a  place 
of  safety,  see  div.  IV.,  c,  3,  supra;  dlv.  VIII. 
a,  supra. 

"Where  it  is  apparent  to  an  engineer,  who 
Is  keeping  a  proper  outlook,  that  a  man  is 
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lying  prone  upon  the  track,  or  his  team  Is 
delayed  in  moving  a  wagon  over  a  crossing.  It 
has  been  declared  that  the  engineer,  having  rea- 
son to  believe  that  life  or  property  will  be  im- 
periled by  going  on  without  diminishing  his 
speed,  is  negligent  If  he  fails  to  use  all  the 
means  at  his  command,  consistent  with  the 
safety  of  the  passengers  and  property  in  his 
charge,  to  stop  his  train  and  avoid  coming  in 
contact  with  the  person  so  exposed.  Deans 
V.  Wilmington  &  W.  R.  Co.  107  N.  C.  686.  22 
Am.  St.  Rep,  902,  12  S.  E.  77;  Bullock  v.  Wil- 
mington &  W.  R.  Co.  105  N.  C.  180,  10  8.  B. 
088.  The  same  rule  prevails  where  the  engi- 
neer knows,  or  ought  to  know,  that  a  human 
being  has  passed  a  mllepost  which  marks  the 
end  of  a  trestle  nearest  to  him,  and  can  see 
that  the  person,  despite  his  signal,  persists  in 
running  along  the  track  from  which  he  can- 
not step  aside,  and  from  which  he  can  escape 
instantly  only  by  a  perilous  Jump  or  unusual 
activity.  The  law  expects  him,  when  he  sees 
a  man  still  lying  motionless,  after  he  has  given 
the  alarm  signal,  to  take  precaution  against  the 
possibility  of  his  being  drunk,,  or,  where  one 
does  not  move  his  team  at  a  crossing  under 
similar  circumstances,  to  act  upon  the  Idea  that 
the  wagon  Is  fastened  in  some  way.'*  Clark  v. 
Wilmington  &  W.  R.  Co.  109  N.  C.  443,  444, 
14  L.  R.  A.  749,  14  S.  E.  43. 

Omnha  &  R.  Valley  R.  Co.  v.  Cook,  42  Neb. 
905,  62  N.  W.  235,  affirming  on  rehearing  42 
Xeb.  577.  60  N.  W.  899,  approves  the  following 
statement  of  the  rule  as  to  the  duty  of  rall- 
lond  employees  to  helpless  persons  discovered 
upon  the  track  in  time  to  stop  the  train,  taken 
from  Beach.  Contributory  Negligence,  203: 
"Nor  is  the  company  liable  for  a  failure  on  the 
part  of  its  employees  to  stop  the  train,  on 
seeing  a  peraon  walking  on  the  track,  even 
though  there  was  time  enough  to  do  so,  pro- 
vided the  proper  signals  of  warning  were  given. 
The  company  may  presume  that  the  trespasser 
is  In  full  possession  of  his  senses,  and  that  he 
will  appreciate  his  danger  and  act  with  discre- 
tion. But  an  engineer  who  sees  a  helpless  per- 
son Incapable  of  moving,  on  the  track.  Is  euilty 
of  negligence  if  he  falls  to  make  all  prudent 
efforts  to  avoid  the  collision,  and  this  without 
reference  to  the  cause  of  the  person's  disabil- 
ity." 

3.  **La8t  moment"  to  which  presumption  may 
he  indulged. 

How  long  may  the  presumption  that  a  person 
In  peril  will  escape  to  o  place  of  safety  be 
Indulged.  In  the  light  of  countervailing  cir- 
cumstances? 

According  to  some  authorities.  If  a  person 
discovered  upon  a  railroad  track  is  apparently 
in  the  possession  of  all  his  faculties,  and  not 
SMffering  from  any  disability,  and  Is  given  warn- 
ing of  the  approach  of  a  train,  the  engineer 
has  the  right  to  act  upon  the  presumption  that 
he  will  get  off  the  track,  "until  the  last  mo- 
ment," and  until  It  Is  too  late  to  avoid  contact. 
Indianapolis  &  V.  R.  Co.  v.  McClaren,  62  Ind. 
572;  Campbell  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  55  Kan.  536,  40  Pac.  997;  »Schexnaydre  v. 
Texas  &  P.  R.  Co.  46  lA.  Ann.  248.  49  Am.  St, 
Uep.  321,  14  So.  513;  Nichols  v.  Louisville  & 
N.  R.  Co.  (Ky.)  6  S.  W.  339;  Poole  v.  North 
Carolina  R.  Co.  53  N.  C.  (8  Jones,  L.)  340; 
Herring  v.  Wilmington  &  R.  R.  Co.  32  N.  C. 
(10  Ired.  L.)"  402,  51  Am.  Dec.  395;  Norwood 
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V.  Raleigh  &  G.  R.  Co.  Ill  N.  C.  236.  16  S.  E. 
4 ;  Birmingham  R.  &  Electric  Co.  v.  Bowers, 
110  Ala.  828,  20  So.  345 ;  Raines  ▼.  Chesapeake 
&  O.  R.  Co.  30  W.  Va.  50.  24  L.  R.  A.  226. 
10  S.  E.  565;  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  y.  Judd.  10  Ind.  App.  213,  37  N.  B.  775: 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  ▼.  Miller,  140 
Ind.  490,  40  N.  E.  445. 

This  seems  a  harsh  rule,  and  cannot  be  said 
to  meet  the  requirement  that  ordinary  care  must 
be  used  to  avoid  the  consequences  of  another's 
negligence.  Indeed,  It  comes  perilously  near 
to  authorizing  the  wanton  kilting  of  personH 
discovered  upon  a  railroad  track,  whether  at 
crossings  or  elsewhere.  Accordingly,  the  con- 
curring opinion  of  Martin,  Ch.  J.,  In  the  case 
of  Campbell  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  55  Kan.  536,  40  Pac.  097,  supra,  construes 
the  **last  moment'*  to  mean  **the  last  moment 
in  which  it  would,  or  ought  to,  seem  practi- 
cable to  stop  the  train**  before  collision ;  and 
that  for  a  slight  error  of  Judgment  on  the  part 
of  the  engineer,  the  railroad  company  ought  not 
to  be  held  responsible.  Thus  qualified,  the  rule 
seems  both  reasonable  and  humnne,  and  is  sup- 
ported by  authority.  Georgia  R.  &  Bkg.  Co. 
T.  Daniel,  89  Oa.  463,  15  S.  E.  538 ;  Savannah. 
T.  &  I.  of  H.  R.  Co.  V.  Bryan,  94  Ga.  632,  21 
8.  E.  57 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wll 
kerson,  46  Ark.  513 ;  Sibley  v.  Ratliffe,  50  Ark. 
477,  8  S.  W.  686;  Clark  v.  Wilmington  &  W. 
R.  Co.  109  N.  C.  430,  14  L.  R.  A.  749.  14  S.  E. 
43;  Callaway  v.  Walters,  63  111.  App.  562. 
Affirmed  In  164  111.  560,  45  N.  E.  1068:  On- 
V.  Cedar  Rapids  &  M.  C.  R.  Co.  94  Iowa,  423. 
431,  62  N.  W.  851 ;  Purcell  v.  Chicago  &  N.  W. 

B.  Co.  109  Iowa,  628,  631.  77  Am.  St.  Rep.  557, 
80  N.  W.  682;  Omaha  &  R.  Valley  R.  Co.  v. 
OK)k,  42  Neb.  577,  60  N.  W.  899,  37  Neb.  435. 
65  N.  W.  943;  Heddles  v.  Chicago  &  N.  W. 
R.  Co.  77  Wis.  228,  20  Am.  St.  Rep.  106,  46 
N.  W.  115. 

The  qunllflcation  of  the  rule  is  aptly  ex- 
pressed In  Galveston  City  R.  Co.  v.  Hewitt,  67 
Tex.  473,  480,  60  Am.  Rep.  32,  3  S.  W.  705. 
where  It  Is  snid  that  the  presumption  may  be 
Indulged  "so  long  as  danger  does  not  become 
imminent,  but  no  longer.** 

And,  ns  applied  to  cases  where  such  dis- 
ability is  not  previously  known,  "the  last  mo 
ment*'  to  which  the  presumption  can  be  In- 
dulged is  when,  from  all  the  circumstances, 
there  Is  such  an  indication  of  bodily  Infirmity, 
or  of  disabled  condition,  or  of  imminent  peril, 
that'  to  a  person  of  ordinary  prudence  the  In 
flictlon  of  Injury  seems  probable.  If  proper  ef 
fort  is  not  made  to  avoid  It.  Shearm.  &  Redf. 
Neg.  4th  cd.  $  99;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Wllkerson,  46  Ark.  513;  Mobile  &  O. 
R.  Co.  V.  Stroud.  04  Miss.  784,  2  So.  171 :  Cin- 
cinnati. H.  &  D.  R.  Co.  V.  Murphy,  17  Ohio  C. 

C.  223;  Heddles  v.  ChlcaRO  &  N.  W.  R.  Co. 
77  Wis.  228,  20  Am.  St.  Rep.  106.  46  N.  W. 
115;  Murch  v.  Western  N.  Y.  &  P.  R.  Co.  78 
Hun,  601.  29  N.  Y.  Supp.  490 ;  Meeks  v.  South- 
ern P.  R.  Co.  56  Cal.  513,  38  Am.  Rep.  67 ; 
Seaboard  &  R.  R.  Co.  v.  Joyner,  92  Va.  354,  23 
S.  E.  773;  Fast  Tennessee  &  G.  R.  Co.  v.  St. 
John,  5  Sneed.  524.  73  Am.  Dec.  149;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Hill  (Tex.  Civ.  App.)  58 
S.  W.  255;  Bump  v.  New  York.  N.  H.  &  H.  R. 
Co.  38  App.  Div.  60.  55  N.  Y.  Supp.  962. 

While  a  locomotive  engineer,  seeing  a  child 
approaching  the  track  In  broad  daylight  with 
the  apparent  purpose  of  crossing  It,  has  the 
right  to  presume  that  he  will  stop  in  a  place 
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of  safety,  and  not  attempt  to  pass  in  front 
of  the  train,  "he  cannot  rest  on  such  an  as- 
sumption so  long  as  to  allow  his  engine  to 
reach  a  point  where  it  will  become  impossible 
for  him  to  control  his  train  or  give  warning 
in  time  to  prevent  injury  to  the  traveler,  sup- 
posing the  traveler  to  continue  in  his  course." 
Heddles  v.  Chicago  &  N.  W.  R.  Co.  77  Wis.  228, 
20  Am.  St.  Rep.  106,  46  N.  W.  115. 

Likewise,  persons  operating  an  engine  are  not 
permitted  to  speculate  as  to  the  identity  of  an 
object  on  the  track  until  it  is  too  late  to  stop 
the  train,  when  by  the  exercise  of  ordinary  care 
they  might  discover  that  it  is  a  child.  Isabel 
V.  Hannibal  &  St.  J.  R.  Co.  60  Mo.  475. 

"Upon  discovering  one  upon  the  track,  the 
engineer  should  give  the  proper  alarm ;  and  if. 
In  a  reasonable  time  after  doing  so.  the  person 
does  not  leave  the  track,  and  the  engineer  has 
reasonable  ground  to  think  he  is  not  going  to 
do  so.  then,  if  he  can  by  the  use  of  all  reason- 
able means  stop  the  train  and  save  the  man,  he 
must  do  so.'*  Wren  v.  Louisville,  St.  L.  &  T. 
R.  Co.  14  Ky.  L.  Rep.  324,  20  S.  W.  215. 

When  it  Is  discovered  that  an  aged  man  walk- 
ing on  a  railroad  track,  and  making  every  effort 
to  get  out  of  the  way  of  an  approaching  train, 
will  not  effect  his  escape  in  time  to  avoid  In- 
Jury,  it  is  the  duty  of  the  engineer  to  stop,  or 
sufficiently  slacken  the  speed  of  the  train,  so 
as  to  give  him  more  time  to  get  entirely  out  of 
danger.  Missouri  P.  R.  Co.  v.  Weisen,  65  Tex. 
443. 

Where  a  boy  trespasser,  blinded  by  the  smoke 
and  dndera  from  a  passing  train,  is  discovered 
l)acklng  upon  a  railroad  track  before  an  ap- 
proaching train,  it  is  the  duty  of  those  in 
charge  of  the  train  to  give  warning,  and  to 
stop  the  train  as  soon  as  possible.  If.  however, 
such  person  is  not  discovered  in  time  to  stop 
the  train  before  a  collision,  the  railroad  com- 
pany is  not  liable  for  his  Injury. '  Masser  v. 
Chicago,  R.  I.  &  P.  R.  Co.  68  Iowa,  602,  27 
N.  W.  776. 

But  It  Is  apparent  that  the  "last  moment*' 
rule  can  have  no  application  where  the  person 
In  danger  Is  obviously  lacking  In  capacity  to 
care  for  his  own  aifety,  or  Is  known  to  be 
suffering  from  some  disability,  or  Is  In  a  situa- 
tion, which  prevents  him  from  hearing  the 
warnings  given  him,  or  disables  him  from  act- 
ing upon  them  if  heard.  Such  a  situation  de- 
mands Immediate  resort  to  the  means  at  hand 
to  avoid  Injury,  and  the  omission  of  such 
effort  Is  culpable  negligence,  If  not  wilful  wrong- 
doing. International  &  G.  N.  R.  Co.  v.  Smith, 
62  Tex.  254  ;  Deans  v.  Wilmington  &  W.  R.  Co. 
107  N.  C.  686,  22  Am.  St.  Rep.  902.  12  S.  E.  77  J 
Smith  V.  Norfolk  &  S.  R.  Co.  114  N.  C.  728. 
25  L.  R.  A.  287,  19  S.  E.  863,  923 ;  Pickett  v. 
Wilmington  &  W.  R.  Co.  117  N.  C.  616,  30 
L.  R.  A.  257,  53  Am.  St.  Rep.  611,  23  S.  E. 
204 ;  Omaha  &  R.  Valley  R.  Co.  v.  Cook,  42 
Neb.  577,  905,  60  N.  W.  899:  St.  Louis.  I.  M. 
&  S.  R.  Co.  V.  Wllkerson.  46  Ark.  513:  Donahoe 
V.  Wabash,  St.  L.  &  P.  R.  Co.  83  Mo.  543; 
Kenyon  v.  New  York  C.  &  H.  R.  R.  Co.  5  Hun, 
479. 

If  a  person  seen  lying  on  the  track  Is  asleep 
or  drunk,  or  known  to  be  Insane,  or  otherwise 
insensible  to  danger,  or  unable  to  avoid  it,  it 
Is  the  duty  of  the  engineer  of  a  train  to  re- 
solve all  doubts  In  favor  of  the  preservation  of 
life,  and  Immediately  use  every  available  means, 
short  of  imperiling  the  lives  of  passengers  on 
his  train,  to  stop.     Deans  v.  Wilmington  &  W. 
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R.  Co.  107  N.  C.  686.  22  Am.  St.  Rep.  002. 
12  S.  E.  77 ;  Clark  v.  Wilmington  &  W.  R.  Co. 
109  N.  C.  430.  14  L.  R.  A.  740.  14  S.  E.  43  : 
Seaboard  &  R.  R.  Co.  v.  Joyner,  92  Va.  354. 
365.  23  S.  E.  773;  Campbell  v.  Kansas  City. 
Kt.  S.  &  M.  R.  Co.  55  Kan.  536,  40  Pac.  «07 : 
Garza  V.  Texas  Mexican  R.  Co.  (Tex.  Civ.  App.)* 
41  S.  W.  172;  Norfolk  &  W.  R.  Co.  v.  Dunn 
away,  03  Va.  20,  24  S.  E.  608 ;  Wren  ▼.  l/ouls 
vllle,  St.  L.  &  T.  R.  Co.  14  Ky.  L.  Rep.  324,  20 
S.  W.  215. 

It  Is  the  Imperative  duty  of  a  locomotive  en 
glneer  to  endeavor  to  stop  his  train  upon  dis 
covering  a  person  upon  a  high  trestle  from 
which  It  Is  obviously  out  of  bis  power  to  escape 
except  by  going  forward  to  the  end.  Such  a 
situation  does  not  warrant  the  presumption 
that  the  person  will  be  able  to  take  cnre  of 
himself.  Atlanta  &  C.  Air-Line  It.  Co.  v. 
Gravltt.  03  Ga.  3G0,  408.  26  L.  R.  A.  553,  44 
Am.  St.  Rep.  145,  20  S.  E.  550 ;  Pelrce  v.  Wal- 
ters, 164  111.  500.  45  N.  E.  1068,  AfflrminM 
63  III.  App.  502;  St.  Louis  S.  W.  R.  Co.  v. 
Bolton  (Tex.  Clv.  App.)  81  S.  W.  123. 

A  locomotive  engineer  who  discovers  a  tres 
passer  upon  a  trestle  in  front  of  his  train  is 
not  permitted  to  speculate  as  to  such  person V 
chances  of  reaching  the  end  before  the  train 
does,  or  whether  he  will  Jump,  or  He  down,  or 
In  some  other  manner  get  out  of  harm's  way. 
a  moment  after  It  becomes  evident  that  he  is 
insensible  of  his  danger,  or  incapable  of  pro 
Tiding  for  his  safety.  Central  R.  &  Bkg.  Co. 
V.  Vaughan.  03  Ala.  200,  30  Am.  St.  Rep.  50 
9  So.  408;  Purcell  v.  Chicago  &  N.  W.  R.  Co 
100  Iowa,  628,  77  Am.  St.  Rep.  557,  80  N.  W. 
682. 

**The  true  test  of  the  engineer's  duty  Is  in- 
volved in  the  question  whether  he  hns  reason- 
able ground  to  believe,  with  all  the  knowledge 
of  the  surroundings  which  due  diligence  re 
quires  of  him,  that  the  life  of  a  fellow-man  is  in 
I>eril,  and  that  the  danger  to  his  person  can 
only  be  averted  by  stopping,  or  reducing  the 
speed  of.  the  train."  When  an  engineer  sees  n 
man  on  a  (restle  or  bridge,  so  that  he  can  no 
more  get  off  the  track  than  one  who  Is  lying 
on  It  In  an  apparent  stupor,  except  by  exposing 
himself  to  danger,  he  Is  not  warranted  in  mak 
tng  a  hurried  calculation  as  to  the  relative  speed 
of  the  man  nnd  the  train,  and  In  omitting  to 
check  the  speed  of  the  train,  in  the  belief  that 
the  man  will  reach  the  end  of  the  bridge  before 
he  Is  overtaken.  Clark  v.  Wilmington  &  W.  R. 
Co.  100  N.  C.  430,  14  L.  R.  A.  740,  14  S.  E.  43. 

Even  though  the  railroad  employees  believe 
that  a  person  seen  on  a  trestle  will  be  able  to 
make  his  escape,  and  for  that  reason  fall  to 


take  precautions  to  avoid  injary  that  sub- 
sequent developments  show  to  have  been  neces- 
sary, the  railroad  company  will  be  liable  for  Its 
failure  to  stop  the  train  until  too  late  to  avoid 
injury.  Louisville  &  N.  R.  Co.  v.  Vanarsdell, 
25  Ky.  L.  Rep.  1432.  77  S.  W.  1103. 

Naturally,  a  directly  opposite  view  to  the  last 
cited  case  Is  taken  by  those  authorIt.es  hold- 
ing that  the  only  duty  owing  a  trespasser  is  to 
refrain  from  wilful  or  wanton  Injury.  Accord- 
ingly, in  Indiana,  where  that  rule  obtains,  it  is 
held  that  a  complaint  alleging  that  defendant's 
employees  saw  the  person  Injured  on  a  trestle 
15  feet  high,  and  loo  feet  from  the  end,  and 
trying  to  effect  his  escape,  at  a  distance  of  2.000 
feet,  and  In  sufficient  time  to  stop  the  train, 
and  avoid  Injury,  but  failed  to  stop  until 
after  running  such  person  down  and  killing 
him,  does  not  state  a  cause  of  action,  since 
the  engineer  had  the  right  to  presume  that  sach 
person  would  get  off  the  trestle,  and  the  right  to 
continue  that  presumption  until  the  point  mak- 
ing it  perilous  to  continue  was  reached ;  and  the 
complaint  failed  to  state  at  what  point  the  peiil 
became  reasonably  manifest,  or  that  at  such 
point  the  engineer  failed  to  make  every  possible 
effort  to  stop  the  train.  And  the  court  says: 
"If  the  engineer  acted  on  the  presumption  that 
the  deceased  could  and  would  get  to  a  point  of 
safety,  and  so  acted  until  it  became  too  lute,  by 
the  use  of  the  means  within  his  control,  to  avoid 
running  upon  him.  such  reliance  could  not  be 
considered  wilfulness."  Ullrich  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  151  ind.  358,  51  N.  E.  05. 

And  where  a  man  on  a  railroad  trestle  had 
knowledge  of  the  approach  of  a  train,  and  was 
so  near  the  end  that  he  could,  if  he  chose,  step 
off  to  a  place  of  safety,  but.  after  starting  back, 
turned  and  attempted  to  run  across  In  the  face 
of  the  train,  and  the  engineer  thereupon  did  all 
he  could  to  stop  the  train, — It  was  held,  that 
"If,  at  the  time  the  actual  circumstances, 
brought  to  the  knowledge  of  the  engineer,  made 
it  apparent  to  him  that  the  deceased  did  not  In- 
tend to  leave  the  trestle,  it  was  then  too  late 
to  apply  successfully  the  preventive  means  at 
hand  to  avoid  the  Injury,  wilfulness  and  wan- 
tonncRS,  equivalent  to  an  intention  or  willing- 
ness to  inHict  Injury,  cannot  be  imputed  from  a 
failure  to  stop  the  engine."  And  It  is  said  that 
proof  of  such  gross  negligence  as  amounts  to 
wantonness  and  recklessness  is  necessary  to 
overcome  the  effect  of  the  contributory  negli- 
gence of  the  lujured  party,  and  authorize  a  re- 
covery.  Southern  R.  Co.  v.  Bush,  122  Ala.  470. 
Ji}  So.  108. 

N.  B.  R. 


CALIFORNIA  SUPREME  COURT. 


Frank  FRENCH  et  al 

V, 

SENATE  of  the  State  of  California. 

( Cal ) 

1.  Tlie  court  cannot  superTlse  the  ex- 


NoTE. — As  to  power  of  house  of  representa- 
tives to  remove  its  speaker  from  office,  see,  In 
this  series.  Ht  Speakership,  11  L.  R.  A.  241. 
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erclHe  b:r  the  IcfirlNlntiire  of  Its  consti- 
tutional power  to  expel  a  member. 
2.  AllcHattouM  In  a  petition  by  persona 
exiielled  from  a  state  legislature  to 
secnre  reinstatement,  that  they  were  ex- 
pelled without  hearing  or  opportunity  for 
defense,  will  not  be  taken  as  true,  even 
against  a  demurrer,  where  the  record  of  the 
proceedings,  of  which  the  court  takes  Judicial 
notice,  shows  that  charges  were  preferred, 
referred  to  a  committee  which  reported  an 
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Investigation,  and  that  the  charges  were  true, 
and  that  the  report  was  taken  up  and  con- 
sidered by  the  body,  at  which  time  petitioners 
had  an  opportunity  to  be  heard  in  their  own 
behalf. 
8.  Tlie  Mtate  lefirlslatnre  bas  po-wer 
to  adopt  any  procedure  for  the  ezpuision  of 
members,  nnd  to  change  it  at  pleasure. 

4.  A  member  of  the  lejrliilatiire  ha«.  In 
the  abnence  «»f  conntltiitlonal  pro- 
TlMlwn,  no  rii;rbt  to  a  trial  and  opportunity 
to  he  heard  upon  charges  made,  before  being 
expelled  therefrom. 

5.  A  member  of  the  state  legrlslatare  Im 
not  protectcMl  by  the  Federal  Constitution 
from  the  exercise  by  that  body  of  its  con 
stitutional    right   to   remove   him   therefrom. 

6.  Tbe  title  to  a  pnbllc  office  Is  held 
subject  to  tlie  constitutional  provision  giv- 
ing the  right  of  removal. 

7.  The  countltn Clonal  poorer  of  tbe 
state  leKiMlature  to  expel  a  member 
in  not  rcMtrlcted  1)y  the  further  provision- 
that  n  member  who  accepts  n  bribe  is  guilty 
of  felony,  upon  conviction  of  which  he  shall 
be  forever  disqualifled  from  holding  any  of 
flee  or  public  trust:  and  therefore  conviction 
Is  not  a  prerequisite  to  his  expulsion  from 
tlie  legislative  body. 

8.  A  rewolntlon  expelllnfr  a  ntember 
from  the  lefrlnlatnre  Is  not  a  bill  of  at 
tainder  forbidden  by  the  Constitution. 

(April  28,  1003.) 

PETITION  for  a  writ  of  mandamus  to 
compnl  the  Sen«ite  of  the  Stnte  of  C^l 
ifornin  to  restore  petitioners  to  membership 
therein.     Devied. 

The  facta  are  stated  in  the  opinion. 

Messrs.  George  D.  Collfns,  H.  V. 
Morebouse,  J.  E.  Alexander,  F.  C. 
Jacobs,  and  William  F.  James  for  peti- 
tioners. 

Mr.  V,  S.  Webb,  Attorney  General,  for 
respondent : 

The  supreme  court  of  tlie  state  of  Califor- 
nia has  no  jurisdiction  to  issue  a  writ  of 
mandamus  in  this  proceeding.  The  juris- 
diction of  the  supreme  court  over  the  sub- 
ject-matter of  the  action  is  to  be  deter- 
mined by  express  statutory  en-.ictment. 
And  jurisdiction  goes  no  further  than  the 
wording  of  the  statute  or  Constitution  al- 
lows. 

People  V.  Stolh  143  Cal.  692,  77  Pac.  818: 
People  ex  rel,  Broderich  v.  Morton,  l.iO  X. 
Y.  136,  41  L.  R.  A.  231,  66  Am.  St.  Rep. 
647,  50  N.  E.  791. 

Mandamus  will  not  lie  from  one  brnnch  of 
the  government  to  a  co-ordinate  brnnch,  for 
neither  is  inferior  to  the  other,  and  such 
proceeding  would  amount  to»  the  sovereign 
issuing  a  mandamus  to  himself. 

He  Dennett,  32  Me.  508,  54  Am.  Dpc.  602; 
Cow.  em  rel,  McLaughlin  v.  Philadelphia 
Dist.  Judges,  5  Watts  &  S.  275;  Marhury 
T.  Madiawt,  1  Cranch,  137,  2  L.  ed.  60; 
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Gaines  v.  Thompson,  7  Wall.  347,  19  L.  ed. 
62;  The  Secretary  v.  McGarrahan  {Cox  v. 
United  States)  9  Wall.  298,  19  L.  ed.  679; 
United  States  ex  rel.  Dunlap  v.  Black,  128 
U.  S.  40,  32  L.  ed.  354,  9  Sup.  Ct.  Rep.  12; 
United  States  ex  rel,  Redfield  v.  Windom, 
137  U.  S.  636,  34  L.  ed.  811,  11  Sup.  Ct. 
Rep.  197;  United  States  ex  rel,  Boynton  v. 
Blaine,  139  U.  S.  306,  35  L.  ed.  183,  11 
Sup.  Ct.  Rep.  607;  Berryman  v.  Perkins, 
55  Cal.  483;  Smith  v.  Myers,  109  Ind.  7,  58 
Am.  Rep.  380,  9  N.  K.  692. 

This  court  will  not  interfere  with  either 
of  the  co-ordinate  departments  of  the  g:ov- 
ernment  in  the  legitimate  exercise  of  their 
jurisdiction  and  powers. 

Ex  parte  Echols,  39  Ala.  698,  88  Am. 
Dec.  749;  State  ex  rel.  Davisson  v.  Bolte, 
151  Mo.  302,  74  Am.  St.  Rep.  642, 
52  S.  W.  262;  Mayor  v.  Morgan,  18  Am. 
Dec.  238,  note,  7  Mart.  N.  S.  1 ;  Kimball 
V.  Union  Water  Co.  44  Cal.  173,  13  Am. 
Rep.  157;  People  ex  rel.  Cooley  v.  Fitzger- 
ald. 41  Mich.  2,  2  N.  W.  179. 

Where,  by  the  Constitution,  the  legis- 
lative, judicial,  and  executive  departments 
are  made  distinct  and  independent,  neither 
is  responsible  to  the  other  for  the  perform- 
in  ce  of  its  duties,  and  neither  can  enforce 
such   performance  by  the  other. 

Des  Moines  Gas  Co.  v.  Des  Moines,  44 
Iowa,  505,  24  Am.  Rep.  756. 

Mandamus  will  not  issue  where  it  is  not 
effectual    and   beneficial. 

People  v.  Chicago,  108  111,  App.  72; 
S!tate  ex  rel.  Collins  v.  Lewis,  111  La.  093, 
35  So.  816;  People  ex  rel.  Billivgs  v.  Bis- 
sell,  19  III.  229,  68  Am.  Dec.  594;  Mich- 
igan City  v.  Roberts,  34  Ind.  471;  Harpen- 
ding  v,  Haight,  39  Cal.  208,  2  Am.  Rep.  432. 

A  writ  of  mandamus  will  never  issue  to 
control  the  discretion  of  the  lawmaking 
branch  of  the  government. 

People  ex  rel.  ^McDonald  v.  Keeler,  99 
N.  Y.  477,  52  Am.  Rep.  49,  2  N.  E.  615; 
People  ex  rel.  Drake  v.  Mahaney,  13  Mich. 
481. 

The  senate  of  the  state  of  California  has 
cert'iin  powers  nnd  privileges  whicli  are 
necessary  to  its  legislative  functions;  and 
these  powers  and  privileges  will  never  be 
interfered  with  by  the  courts  in  a  direct 
proceeding. 

Crosby's  Case,  3  Wis.  199;  Ex  parte 
McCarthy,  29  Cal.  404. 

The  sennte  of  the  state  of  California  hna 
full  power  to  preserve  its  own  honor,  dig- 
nity, purity  and  efficiency  by  the  expulsion 
of  an  unworthy,  or  the  discharge  of  an  in- 
competent, member;  and  this  court  will 
not  review  that  act  of  expulsion. 

Ex  parte  McCarthy,  29  Cal.  404;  Frank- 
lin V.  State  Examiners,  23  Cal.  173;  People 
ex  rel.  McCullough  v.  Pacheco,  27  Cal.  223; 
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ffiss  V.  Bartlett,  3  Gray,  468,  63  Am.  Dec. 
768;  Hovey  v.  Foster,  118  Ind.  508,  21  N. 
E.  39;  Re  Falvey,  7  Wis.  630;  State  ex  rel, 
Werta  v.  Rogers,  56  N.  J.  L.  480,  23  L.  R. 
A.  354,  28  Atl.  726,  29  Atl.  173;  State  v. 
Qilmore,  20  Kan.  554,  27  Am.  Kep.  180; 
Auditor  Oeneral  v.  Menominee  County,  89 
Mich.  567,  51  N.  W.  483;  People  ex  rel 
Drake  v.  Mahaney,  13  Mich.  481 ;  Re  Ounn, 
50  Kan.  155,  19  L.  R.  A.  519,  32  Pac.  470, 
948;  Lusher  v.  Scites,  4  W.  Va.  17. 

The  worda  "due  process  of  law"  refer  to 
that  law  of  the  land  in  each  state  which 
derives  its  authority  from  the  inherent  and 
reserve  powers  of  the  state,  exerted  within 
the  limits  of  those  fundamental  principles 
of  liberty  and  justice  which  lie  at  the  base 
of  all  our  civil  and  political  infititutions. 

Hurtado  v.  California,  110  U.  S.  616,  28 
L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292;  Re 
Kemmler,  136  U.  S.  448,  34  L.  ed.  624,  10 
Sup.  Ct.  Rep.  930. 

Const,  art.  4,  §  9,  gives  to  the  senate  the 
power  of  expulsion,  and  this  power  is  in 
part  judicial,  and  the  manner  of  its  exer- 
cise is  to  be  determined  by  the  senate.  In 
the  manner  of  exercise  of  this  constitu- 
tional power  the  senate  is  beyond  the  con- 
trol of  the  judiciary. 

People  ex  rel,  Broderick  v.  Morton,  156 
N.  y.  136,  41  L.  R.  A.  231,  66  Am.  St. 
Rep.  547,  50  N.  E.  791;  Re  Dennett,  32 
Me.  508,  54  Am.  Dec.  602;  Com.  ex  rel 
M'Laughlin  v.  Philadelphia  Dist,  Judges, 
6  Watts  &  S.  275;  Marhury  v.  Madison,  1 
Cranch,  137,  2  L.  ed.  60;  Gaines  v.  Thomp- 
son, 7  Wall.  347,  19  L.  ed.  62;  The  Secre- 
tary V,  McOarrahan  [Cox  v.  United  States) 
9  Wall.  298,  19  L.  ed.  579;  United  States 
ex  rel  Dunlap  v.  Black,  128  U.  S.  40,  32 
L.  ed.  354,  9  Sup.  Ct.  Rep.  12;  United 
States  ex  rel  Redfield  v.  Windom,  137  U. 
S.  636,  34  L.  ed.  811,  11  Sup.  Ct.  Rep.  197; 
United  States  ex  rel  Boynton  v.  Blaine, 
139  U.  S.  306,  35  L.  ed.  183,  11  Sup.  Ct. 
Rep.  607. 

ShaW,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  in  manda- 
mus to  compel  the  senate  of  the  state  of 
California  to  admit  the  petitioners  as 
members  thereof.  The  case  was  submitted 
to  this  court  upon  a  general  demurrer  to 
the  petition,  and  the  writ  denied. 

The  petitioners  were  duly  elected  senators 
of  the  state  from  the  respective  districts 
which  they  represent,  and  each  duly  quali- 
fied and  acted  as  a  member  of  the  senate  at 
the  thirty-sixth  regular  session  until  the 
27th  day  of  February,  1905.  when  they  were 
by  the  senate  expelled  therefrom  for  mal- 
feasance in  office,  consisting  of  taking  a 
bribe  to  influence  their  conduct  as  senators. 
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Since  then  they  have  not  been  allowed  to  sit 
as  members  of  the  senate  nor  to  participate 
in  its  proceedings.  It  is  alleged  in  the  peti- 
tion that  in  the  proceedings  expelling  the 
petitioners  the  senate  did  not  give  them 
a  hearing,  nor  afford  them  a  trial  upon  the 
charges  made,  nor  permit  them  to  make  any 
defense  thereto;  that  the  charges  of  bribery 
upon  which  they  were  expelled  are  f^lse; 
and  that  neither  of  them  has  been  convicted 
of  such  crime. 

Even  if  we  should  give  these  allegations 
their  fullest  force  in  favor  of  the  pleader, 
they  do  not  make  a  case  justifying  the  in- 
terposition of  this  court.  Under  our  form 
of  government  the  judicial  department  has 
no  power  to  revise  even  the  most  arbitrary 
and  unfair  action  of  the  legislative  de- 
partment,  or  of  either  house  tliereof,  taken 
in  pursuance  of  the  power  committed  ex- 
clusively to  that  department  by  the  Consti- 
tution. It  has  been  held  by  high  authority 
that,  even  in  the  absence  of  an  express 
nrovision  conferring  the  power,  every  legis- 
lative body  in  which  is  vested  the  general 
legislative  power  of  the  state  has  the  im- 
plied power  to  expel  a  member  for  any 
cause  w^hich  it  may  deem  sufficient.  In 
Hiss  V.  Bartlett,  3  Gray,  473,  63  Am.  Dec. 
768,  the  supreme  court  of  Massachusetts 
says,  in  substance,  that  this  power  is  in- 
herent in  every  legislative  body;  that  it 
is  necessary  to  enable  the  body  "to  perform 
its  high  functions,  and  is  necessary  to  the 
safety  of  the  state;"  that  it  is  a  power  of 
self -protection,  and  that  the  legislative 
body  "must  necessarily  be  the  sole  jud«?e  of 
the  exigency  which  may  ju««tify  and  re- 
quire its  exercise.'*  In  this  state  the  power 
does  not  depend  on  implication;  it  is  ex- 
pressly given;  or,  as  the  power  would  ex- 
ist without  the  express  grant,  perhaps  it 
is  more  accurate  to  say  that  it  is  expressly 
recognized  and  limited.  The  Con!»titution 
provides  that  the  senate  "shall  determine 
the  rule  of  its  proceeding,  and  may,  with 
the  concurrence  of  two  thirds  of  all  the 
members  elected,  expel  a  member."  Ar- 
ticle 4,  §  9.  If  this  provision  were  omit- 
ted, and  there  were  no  other  constitutional 
limitations  on  the  power,  the  power  would 
nevertheless  exist,  and  could  be  exercised 
by  a  majority.  The  only  effect  of  the  pro- 
vision is  to  make  the  concurrence  of  two 
thirds  of  the  members  elected  necessary  to 
its  exercise.  In  all  other  rfespects  it  is  ab- 
solute. The  legislature  is  a  co-ordinate  de- 
partment of  the  state  government.  By  ar- 
ticle 3  of  the*  Constitution  it  is  proviiled 
that  one  department  of  the  state  shall  not 
exercise  the  functions  of  either  of  the  other 
departments,  except  as  in  that  instrument 
expressly  directed  and  permitted.  There 
is  no  provision  authorizing  courts  to  con- 
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trol,  direct,  supervise,  or  forbid  the  exercise 
by  either  house  of  the  power  to  expel  a 
member.  These  powers  are  functions  of 
the  legislative  department,  and,  therefore, 
in  the  exercipe  of  the  power  thus  committed 
to  it,  the  senate  is  supreme.  An  attempt 
by  this  court  to  direct  or  control  the  leg- 
islature, or  either  house  thereof,  in  the 
exercise  of  the  power,  would  be  an  attempt 
to  exercise  legislative  functions,  which  it 
is  expressly  forbidden  to  do. 

Even  if  the  court  should  attempt  to  usurp 
this  legislative  function,  there  is  no  means 
whereby  it  could  carry  its  judgment  into 
effect  and  give  the  relief  demanded.  The 
thirty-sixth  session  of  the  legislature  has 
adjourned  sine  die;  it  is  a  thing  past,  and 
cannot  be  reconvened  upon  the  mandate 
of  the  judicial  power.  Const,  art.  3.  The 
senate  could  not  reinstate  the  petitioners 
as  members  of  that  session  except  when  law- 
fully in  session.  Nor  can  the  body  which 
composed  the  thirty-sixth  session  be  again 
called  together  except  in  special  session  and 
at  the  behest  of  the  governor.  Const,  art. 
4,  §  2,  art.  6,  §  9.  The  next  regular  ses- 
sion of  the  senate  will  be  composed  of  dif- 
ferent persons  and  will  be  a  different  body 
from  that  now  supposed  to  be  before  the 
court.  The  court  is  without  power  to  is- 
sue its  final  process  against  a  body  not  law- 
fully served  with  its  original  process,  and 
which  has  not  submitted  itself  to  its  ju- 
risdiction. Moreover,  before  the  next  ses- 
sion convenes,  the  terms  of  all  the  petition- 
ers except  Wright  will  have  expired.  The 
court  cannot  issue  any  effective  mandat? 
to  reinstate  the  petitioners  as  members  of 
the  senate. 

We  think  it  is  proper  to  say  further,  out 
of  respect  to  a  co-ordinate  department  of  the 
government,  that,  notwithstanding  the  ar- 
bitrary action  apparently  charged  against 
the  senate  by  the  language  of  the  petition, 
we  cannot  give  the  statements  therein  con- 
tained their  full  force.  Ordinarily,  when 
a  case  is  submitted  on  a  demurrer,  all  the 
facts  stated  in  the  pleadings  demurred  to 
are  taken  aa  true.  To  this  rule  there  are 
some  exceptions,  one  of  wliich  is  important 
here.  Only  those  facts  are  admitted  by  a 
demurrer  which  it  is  necessary  to  allege 
in  the  pleading.  It  is  not  neces$<ary  to 
allege  facts  of  which  the  court  will  take 
judicial  notice.  Such  facts  will  be  consid- 
ered by  the  court  although  not  pleaded.  12 
Enc.  PI.  &  Pr.  p.  1;  I  Chitty,  PI.  215,  217. 
218;  People  ew  reU  Drake  v.  Mahaney,  13 
Mich.  481;  Mullan  v.  State,  114  Cal.  5S1, 
34  L.  R.  A.  2G2,  46  Pac.  670;  Bliss,  Codo 
PI.  177,  194.  Those  allegations  of  a  pleid- 
ing  which  are  not  necessary,  and  which  are 
contrary  to  the  facts  of  which  judicial  no- 
tice is  taken,  are  not  admitted  by  a  demur- 
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rer,  but  are  to  be  treated  as  a  nullity.  12 
Enc.  PI.  &  Pr.  p.  1;  1  Chitty,  PI.  215; 
Mullan  V.  State,  114  Cal.  681,  34  L.  R.  A. 
262,  46  Pac.  670;  Ohm  v.  San  Franoiaco, 
92  Cal.  449,  28  Pac.  580.  The  courts  take 
judicial  notice  of  the  public  and  private 
official  acts  of  the  legislative  department  of 
the  state.  Code  Civ.  Proc.  §  1875,  subd.  3; 
Mullan  V.  State,  114  Cal.  681,  34  L.  R.  A. 
262,  46  Pac.  670;  Davis  v.  Whidden,  117 
Cal.  623,  49  Pac.  766.  Among  these  oflTicial 
acts  are  included  the  proceedings  by  which 
the  petitioners  were  expelled  and  which 
are  entered  upon  the  journal  of  the  senate. 
We  are  therefore  bound  to  take  notice  that 
charges  were  preferred  against  the  pptition- 
ers  in  the  senate,  and  were  referred  by  it 
to  a  committee  for  investigation;  that  the 
committee  reported  that  it  had  made  the 
investigation,  and  that  the  charges  were 
true,  and  recommended  that  the  petitioners 
be  expelled;  that  this  report  was  taken  up 
and  considered  by  the  senate;  that  the  peti- 
tioners, being  then  members,  had  upon  such 
consideration  an  opportunity  to  p^esen^,  or 
have  presented  arguments  in  their  behalf; 
and  that  the  resolution  expelling  them  was 
regularly  offered  and  adopted  by  the  sen- 
ate. There  being  no  direct  allegation  to  the 
contrary,  we  must  presume  that  the  peti- 
tioners had  notice  of  these  proceedings,  and 
that  they  were  allowed  as  members  to  par- 
ticipate therein.  In  view  of  these  facta, 
we  cannot  consider  the  allegations  of  the 
petition  as  imputing  to  the  senate  the  arbi- 
trary and  unfair  treatment  of  the  peti- 
tioners which  might  be  inferred  from  the 
language  used,  but  will  rather  consider 
them  as  a  statement  of  the  conclusion  of 
the  pleaders  that  the  proceedings  taken,  of 
which  we  take  judicial  notice,  did  not  con- 
stitute a  trial  or  hearing,  and  did  not  give 
them  the  opportunity  to  be  heard  in  their 
own  behalf,  which  they  believe  they  were 
entitled  to  have. 

There  is  no  averment  that  the  manner  of 
the  proceeding  was  contrary  to  the  rules  es- 
tablished. And  even  if  it  were  as  abrupt 
as  the  interpretation  of  the  pleading  most 
favorable  to  the  petitioners  would  imply, 
the  matter  would  be  immaterial.  The  sen- 
ate has  power  to  adopt  any  procedure,  and 
to  change  it  at  any  time  and  without  notice. 
It  cannot  tie  its  own  hands  by  establishing 
rules  which,  as  a  matter  of  power  purely, 
it  cannot  at  any  time  change  and  di-*re- 
gard.  Its  action  in  any  given  case  is  the 
only  criterion  by  which  to  determine  the 
rule  of  proceeding  adopted  for  that  case. 
There  is  no  constitutional  provision  giving 
to  the  petitioners  the  right  to  have  a  trial 
and  opportunity  to  be  heard  upon  the 
charges  made  against  them  in  the  sennte 
other  than  that  which  they  have  received. 
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The  14th  Amendment  to  the  Constitu- 
tion of  the  United  States  does  not  affect  the 
case,  nor  have  its  provisions  been  violated 
by  tlie  action  of  the  senate.  While  it  is 
true  that,  so  far  aa  private  persons  are  con- 
cerned, the  right  to  hold  a  public  oITice  duly 
conferred  upon  an  individual  has  many 
of  the  attributes  of  private  property,  and  i-^ 
protected  by  the  law  of  the  land,  yet,  as 
between  the  office  holder  and  the  sovereign 
power,  such  right  is  not  violated  when  the 
proper  governmental  authority,  acting  in 
pursuance  of  a  power  expressly  given  to  it 
by  the  fundamental  law,  has  removed  such 
person  from  the  office.  Re  Carter,  141  Cal. 
319,  74  Pac.  997.  The  sovereign  power 
which  created  the  office  can  also  fix  the 
terms  upon  which  it  is  held,  and  can  dele- 
gate the  power  of  removal.  The  title  is 
held  subject  to  the  conditions  thus  imposed. 
The  relations  between  the  body  politic  and 
its  officers  are  not  in  this  particular  essen- 
tially different  from  those  existing  between 
a  private  person  and  his  servants.  Al- 
though there  may  be  a  difference  as  to  the 
liability  for  damages  for  a  dismissal  with- 
out cause,  the  right  or  power  to  dismis<i 
always  exists.  The  senate  having  expelled 
the  petitioners  in  the  manner  prescribed  by 
the  Constitution,  in  the  exercise  of  the 
power  therein  given,  it  is  not  true  that 
they  have  been  deprived  of  the  right  to 
the  office  without  due  process  of  law. 

With  respect  to  the  possible  abuse  of 
such  power,  the  case  is  analogous  to  that  of 
the  President  of  the  United  Stites  with 
respect  to  officers  of  the  United  States  sub- 
ject to  arbitrary  removal  by  him.  In  re- 
gard to  this  the  Supreme  Court  of  the  Unit- 
ed States  says  that  the  only  restraint  upon 
the  abuse  of  the  power  "must  consist  in 
the  responsibility  of  the  President,  under 
his  oath  of  office,  to  so  act  as  shall  be  for 
the  general  benefit  and  welfare.**  Shurt- 
M  v.  United  States,  189  U.  S.  317,  47  L. 
ed.  832,  23  Sup.  Ct.  Rep.  53">.  The  snme 
is  true  of  the  power  of  the  sennte  here  un- 
der consideration.  The  oath  of  each  indi- 
vidual member  of  the  senate,  and  his  duty 
under  it  to  act  conscientiously  for  the  gen- 
eral good,  is  the  only  safeguard  to  the  fel- 
low members  against  an  unjust  and  cause- 
less expulsion.  This  is  the  only  practical 
rule  that  can  be  adopted  as  to  those  un- 
restricted governmental  powers  which  are 
necessary  to  the  exercise  of  governmental 
functions,  and  which  must  be  lodged  some- 
where. Each  department  of  the  state  is 
necessarily  vested  with  some  power  whic'i 
is  beyond  the  supervision  of  any  other  de- 
partment; and  in  such  cases  the  only  p'-otec- 
tion  against  abuse  is  the  conscience  of  tho 
individual  in  whom  the  power  is  vested. 
The  decisions  holding  that,  where  a  power 
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is  given  to  remove  an  officer  "for  cause" 
without  requiring  any  previous  notice  or 
any  hearing,  such  notice  must  nevertheless 
be  given  and  a  hearing  had,  have  been  dis- 
approved in  this  state.  Re  Carter,  141  Cal, 
319,  74  Pac.  997.  But,  in  any  event,  they 
clearly  have  no  application  to  the  pres- 
ent case,  where  the  power  to  remove  is, 
as  we  have  seen,  inherent  and  necessary  to 
the  exercise  of  the  functions  of  the  body 
possessing  it,  and  are  given  without  lim- 
itation or  restriction. 

It  is  claimed  that  the  power  to  expel 
for  bribery  is,  by  §  35,  art.  4,  limited  to 
those  cases  in  which  the  momb?r  has  b?en 
convicted  of  the  crime  defined  in  that  sec- 
tion. The  section  provides  that  any  mem- 
ber of  the  legislature  who  is  influenced. In 
his  official  action  by  any  reward  or  promise 
thereof  is  guilty  of  a  felony,  and  that  upon 
conviction  he  shall  be  forever  disqualified 
from  holding  any  office  or  public  trust. 
It  is  obvious  that  this  section  was  not  in- 
tended to  have  any  effect  whatever  upon  the 
power  to  expel  members  of  the  legislature 
given  by  S  9  of  the  same  article.  The  two 
provisions  are  entirely  independent,  and  are 
made  for  different  objects  and  purposes. 
The  power  to  expel  is  given  to  enable  the 
legislative  body  to  protect  itself  against 
participation  in  its  proceedings  by  persons 
whom  it  judges  unworthy  to  be  members 
thereof,  and  affects  only  the  rights  of  siTch 
persons  to  continue  to  act  as  members.  The 
provision  of  §  35  defines  a  certain  crime, 
and  prescribes  the  effect  of  a  judgment  of 
conviction  thereof  upon  the  subsequent 
status  as  a  citi7en  of  the  person  found 
aruilty.  A  resolution  of  the  senate  expel- 
ling a  member,  whether  for  bribery  or  for 
some  other  offense,  or  improper  conduct, 
is  not  the  equivalent  of  the  conviction  of 
the  person  of  the  crime  set  forth  in  the 
charges  against  hitA. 

Tlie  proposition  that  a  resolution  or 
other  action  of  the  senate  resulting  in  the 
expulsion  of  a  member  is  in  substance  a 
bill  of  attainder,  and  therefore  a  violation 
of  §  16,  art.  1,  of  the  state  Constitution,  and 
of  §  10,  art.  1,  of  the  Constitution  of  the 
United  States,  is  scarcely  worthy  of  notice. 
The  charges  upon  which  a  member  is  ex- 
pelled may  or  may  not  constitute  a  charge 
of  crime,  but  the  resolution  expelling  liim 
has  not  the  force  of  law,  and  it  cannot 
by  any  stretch  of  construction  be  denomi- 
mted  a  bill  of  attainder.  At  common  law 
"a  bill  of  attainder  was  a  legisbtive  con- 
viction for  an  alleged  crime,  followed  by 
a  prescribed  punishment  therefor,  with  judg- 
ment of  death."  And,  even  where  a  milder 
punishment  was  inflicted,  its  effect  was  an 
extinction  of  civil  and  political  rights  and 
capacities.     Cooley,  Const.  Lim.  7th  ed.  368. 
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The  reflolution  of  expulsion  has  no  effect 
upon  the  rights  of  the  member  expelled 
further  than  to  terminate  his  right  to  sit 
as  a  member  of  the  legislative  body,  and 
it  bears  no  just  resemblance  to  a  bill  of 
attainder. 

We  find  no  ground  upon  which  the  appli- 


cation of  the  petitioners  can  be  supported, 
and  we  are  of  the  opinion  that  the  torit  waa 
properly  denied. 

We  concur:  Beatty,  Ch.  J.;  Van 
Dyke,  J.;  Henahaw,  J.;  Angellottl, 
J.;    Lorisan,  J. 


CONNECTICUT    SUPREME    COURT    OF    ERRORS. 


Sarah  L.  STANLEY  et  al. 

V, 

Howard  M.  STEELE,  AppL 
(77  Conn.  688.) 

1.  Llvery-atable  keepers  are  not  irvltli- 
In  the  rule  that  common  carriers  of  pas 
seni^ers  are  bound  to  exercise  extraordinary 
care  for  the  safety  of  tbeir  passengers. 

2.  Wlietlier  or  not  a  llTery-ntable  keep- 
er la  liable  to  a  patron  for  an  injury 
dne  to  a  defect  in  the  neck  yoke  of  the  car 
rlas:e  furnished  by  him  depends  npon  wheth- 
er it  was  discoverable  by  the  exercise  of  such 
care  as  Is  usually  exercised  by  persons  of 
ordinary  prudence  in  the  conduct  of  such 
business. 

(April  20,  1905.) 

APPEAL  by  defendant  from  a  judfjment 
of  the  Superior  Court  for  Hartford 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  F.  Henney  and  Henry 
C.  Gussman  for  appellant. 

Messrs.  John  H.  Kirkl&ani  and  James 
SL  Cooper,  for  appellees: 

In  any  business  involving  the  personal 
safety  and  lives  of  others  what  is  due 
care, — reasonable  diligence?  Clearly  noth- 
ing less  than  the  most  watchful  care  and 
the  most  active  diligence.  Anything  short 
of  this  is  negligence  and  carelessness,  and 
would  furnish  clear  ground  of  liability  if 
an  injury  was  thereby  sustained. 

Hadley  v.  Cross,  34  Vt.  586,  80  Am.  Dec. 
699;  Ingalls  v.  Bills,  9  Met.  1,  43  Am.  Dec. 
340 ;  Erickson  v.  Barber  Bros,  83  Iowa,  372, 
49  N.  W.  838;  Horne  v.  Meakin,  115  Mass. 
331 ;  Ray,  Negligence  of  Imposed  Duties,  p. 
22;  Grand  Rajhds  d  I.  R.  Co.  v.  Huntley, 
31  Am.  Rep.  324,  note,  38  Mich.  537 ;  Cope- 
land  V.  Draper,  157  Mass.  558,  19  L.  R.  A. 
283,  note,  34  Am.  St.  Rep.  314,  32  N.  E. 
944. 

Note. — As  to   warranty  of  horse  or  vehicle 
kept  for  hire,  see  also,  in  this  series,  note  to 
Copeland  v.  Draper,  19  L.  R.  A.  283. 
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Reasonable  care  is  care  proportioned  to 
the  danger. 

Dexter  v.  McCready,  54  Conn.  172,  5  Atl. 
855;  Knowles  v.  Crampton,  55  Conn.  344, 
11  Atl.  593;  19  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  433,  434. 

This  defendant  cannot  rely,  for  his  de- 
fense here,  on  his  dealer  or  manufacturer. 

Where  the  negligence  of  two  or  more  per- 
sons, acting  independently,  concurrently  re- 
sults in  injury  to  a  third,  the  latter  may 
maintain  his  action  for  the  entire  loss 
against  any  one  or  all  of  the  negligent  par- 
ties. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  496, 
and  note;  Perhum  v.  Portland  General 
FAectHo  Co.  33  Or.  451,  40  L.  R.  A.  804.  72 
Am.  St.  Rep.  730,  53  Pac.  14;  Cartenyille  v. 
Cook,  120  111.  1.52,  4  L.  R.  A.  721,  10  Am. 
St.  Rep.  248,  22  N.  E.  14;  9  Cyc.  Law  & 
Proc.  pp.  618,  619;  5  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  527. 

Hally  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  the  defendant  from 
a  judgment  in  favor  of  the  plaintiffs  for 
$750  for  injuries  received  by  the  plaintiff 
Sarah  L.  Stanley  from  the  overturning  of  a 
carriage  hired  of  the  defendant.  The 
amended  complaint  alleges  that  the  defend- 
ant was  a  livery-stable  keeper;  that  he  let 
to  the  plaintiffs  a  carriage  and  a  pair  of 
horses,  with  a  driver;  that  the  carriage  and 
its  appliances  were  defective,  in  that  the 
pole,  neck  yoke,  and  pole  straps  were  of 
insufficient  strength  and  out  of  repair,  and 
that  the  driver  was  incompetent;  that  the 
neck  yoke  became  detached  from  the  collar 
of  one  of  the  horses,  and  the  driver  lost  con- 
trol of  the  team,  and  the  pole  broke,  and 
the  carriage  was  overturned;  that  the  acci- 
dent was  caused  by  the  unskilful  handling 
of  the  horses,  and  by  the  failure  of  the  de- 
fendant to  exercise  due  and  proper  diligence 
in  furnishing  a  safe  driver  and  safe  har- 
nesses and  appliances. 

The  facts  showing  the  cause  of  the  acci- 
dent are  these:  A  part  of  the  harness  or 
appliances  furnished  by  the  defendant  was 
a  neck  yoke,  consisting  of  a  wooden  bar 
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about  3  feet  long,  which,  by  a  leather  loop 
at  ttie  middle,  is  attached  at  right  angles  to 
the  end  of  the  carriage  pole.  Fitted  to 
each  end  of  the  neck  yoke  is  a  metal  cap 
or  thimble,  through  a  slot  or  opening  on  the 
surface  of  which  a  strap  passes  around  the 
neck  yoke  and  is  connected  with  the  horse 
collar,  and  by  this  attachment  to  the  pole 
the  carriage  is  held  back  and  turned.  On 
the  underside  of  each  of  said  thimbles  is  a 
small  hole,  countersunk  for  a  screw  to  go 
through  into  the  neck  yoke,  to  prevent  the 
thimble  from  slipping  off.  The  head  of  the 
screw  upon  the  right-hand  thimble  was  too 
small  for  the  countersink,  so  that,  when 
screwed  down,  the  top  of  the  screw  head 
was  below  the  outer  surface  of  the  thimble, 
and  only  the  outer  edge  of  the  screw  head 
held  the  thimble.  While  driving  down  a 
slight  grade  a  part  of  this  screw  head  broke 
off,  and  the  thimble  slipped  over  the  broken 
screw  head  and  off  the  neck  yoke,  and  the 
pole  was  thereby  let  down;  and  the  carriage, 
coming  against  the  horses,  frightened  them 
and  they  ran  away,  throwing  the  plaintiff 
from  the  carriage  and  seriously  injuring 
her. 

It  is  claimed,  among  the  reasons  of  ap- 
peal, that  the  trial  court,  in  deciding  that 
the  defendant  was  negligent  in  not  having 
discovered  the  defect  in  the  neck  yoke  which 
was  the  cause  of  the  accident,  erred  in  hold- 
ing him  to  too  high  a  degree  of  care,  and 
also  erred  in  finding  and  in  refusing  to  find 
certain  facts.  A  statement  of  the  evidencn 
and  rulings  in  the  case  is  made  a  part  of 
the  record,  as  provided  by  §  797  of  the 
General  IStatutos  of  1902. 

Concerning  this  defect  from  the  small - 
ness  of  the  screw  head  in  the  thimble,  the 
trial  judge  says  in  the  finding:  "A  casual 
observer  might  not  have  seen  it,  but  a  person 
whose  duty  it  was  to  exercise  due  care  to 
sec  that  the  harness  and  carriage  were  in  a 
safe  condition,  so  that  the  security  of  his 
passengers  might  be  preserved,  would  have 
seen  it,  and  ought  to  have  seen  it.  Said 
defect  was  not  hidden,  but  it  was  plain  to 
be  seen  by  the  eye,  and  could  have  been 
seen  by  the  defendant,  who  was  present 
when  said  team  was  furnished  the  plain- 
tiff, if  he  had  used  ordinary  care  in  exam- 
ining the  equipment."  The  finding  states 
that  "the  defendant  testified  that,  had  hp 
noticed  the  screw,  he  never  would  have 
used  the  yoke,  while  his  foreman  testified 
the  screw  was  so  small  a  blind  man  couKl 
see  that."  As  to  the  degree  of  care  re- 
quired of  the  defendant,  the  trial  jud^e 
says  in  his  finding:  **Hadley  v.  CroaSy  3\ 
Vt.  586,  80  Am.  Dec.  699,  states  the  rule 
which  I  adopt:  *In  any  business  involving 
the  personal  safety  and  lives  of  others,  what 
is  due  care, — reasonable  diligence?  Clearly, 
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nothing  less  than  the  most  watchful  care 
and  the  most  active  diligence;  anything 
short  of  this  is  negligence  and  carelessness, 
and  would  furnish  clear  ground  of  liability 
if  an  injury  was  thereby  sustained.'  " 

An  examination  of  the  evidence  shows 
that  the  plaintiffs  endeavored  to  prove  at 
the  trial  that  the  defect  in  the  neck  yoke 
was  that  the  thimble  which  came  off  had 
not  been  fastened  to  the  neck  yoke  at  all, 
and  that  the  plaintiffs'  witnesses  who  exam- 
ined the  neck  yoke  after  the  accident  testi- 
fied that  there  was  no  screw  in  the  end  of 
the  neck  yoke  where  the  thimble  had  come 
off.  After  the  neck  yoke  and  thimble  had 
been  produced  in  court,  showing  the  screw 
still  in. it,  and  the  broken  screw  head,  the 
court  says  that  it  had  "grave  doubts"  wheth- 
er that  was  really  the  yoke  in  question.  It 
having  ueen  proved  to  be  the  yoke  in  use  at 
the  time  of  the  accident,  the  case  evidently 
turned  upon  the  question  of  whether  due 
care  upon  the  part  of  the  defendant  required 
him  to  so  carefully  inspect  the  neck  yoke  as 
to  discover  that  the  head  of  the  screw 
through  the  underside  of  the  thimble  was  so 
small  as  to  be  insufficient  to  hold  the 
thimble  on,  and  that  the  screw  head  was 
liable  to  break,  and  allow  the  thimble  to 
slip  over  it  and  off  the  yoke.  The  defendant 
endeavored  to  prove  that  the  pole  and  neck 
yoke  were  new,  were  purchased  by  him  from  a 
reputable  dealer,  were  examined  by  him  in 
the  usual  and  proper  manner,  and  that  such 
a  slipping  of  the  thimble  from  the  neck  yoke 
was  very  unusual,  and  to  prove  by  several 
witnesses,  among  wJiom  was  the  dt^fendant's 
foreman,  that  the  defect  in  the  fastening  of 
the  thimble  was  not  discoverable  upon  an 
ordinary  inspection  of  the  neck  yoke.  From 
the  evidence  before  us  upon  this  apparently 
controlling  question  in  the  case,  the  trial 
judge,  in  deciding  it,  evidently  gave  consid- 
erable weight  to  what  he  in  effect  says  in 
the  finding  was  the  testimony  of  the  defend- 
ant's foreman,  namely,  that  the  screw  in  the 
thimble  was  so  small  that  any  person  who 
could  see  would  have  discovered  the  defect. 
It  is  conceded  by  the  plaintiff's  counsel, 
and  it  appears  from  the  eviden^-e  before  u?, 
that  the  defendant's  foreman  did  not  so 
testify.  On  the  contrary,  it  appears  that  he 
testified  that  the  defect  was  .not  apparent 
upon  inspection  of  the  pole  and  yoke.  The 
only  witness  who  used  language  at  all  simi- 
lar to  that  ascribed  in  the  finding  to  the 
defendant's  foreman  was  one  Dunbar.  He 
was  called  by  the*  defendant  to  identify  the 
neck  yoke  produced  in  court  as  the  one 
which  he  brought  back  to  tne  stable  after 
the  accident.  His  remark  on  cross-examina- 
tion, after  he  had  identified  the  yoke  by 
the  screw  which  was  in  it,  "A  blind  man  can 
see  that,"  was  evidently  his  statement  of 
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how  readily  anyone  could  see  the  screw  in 
the  yoke  after  the  accident,  and  contra- 
dicted the  plaintiffs'  witnesses  that  there 
was  no  screw  to  be  seen  in  the  yoke  when 
they  examined  it  after  the  accident.  When 
testifying  as  to  the  appearance  of  the  yoke 
when  it  was  put  onto  the  carriage,  this 
witness  said  there  was  nothing  to  indicate 
the  defect  that  the  screw  head  was  too  small 
for  the  countersink,  and  that  it  would  not 
be  seen.  The  trial  court  therefore  erred  in 
considering  as  evidence,  in  deciding  a  ma- 
terial question  in  the  case  testimony  which 
was  not  in  fact  given. 

We  are  also  of  opinion  that  by  the  rule 
adopted  the  trial  court  held  the  defendant 
to  too  high  a  degree  of  care  upon  the  ques- 
tion of  whether  he  ought  to  have  dis- 
covered the  defect  in  the  fastening  of  the 
thimble  to  the  neck  yoke.  In  the  case  of 
common  carriers  of  passengers,  the  highest 
degree  of  care  which  a  reasonable  and  pru- 
dent man  would  use  in  that  business  is  re- 
quired. As  to  a  common  carrier  of  passen- 
gers by  stage-coach,  this  rule  "applies  alike 
to  the  character  of  the  vehicle,  the  horses 
and  harness,  the  skill  and  sobriety  of  the 
driver,  and  to  the  manner  of  conducting  the 
stage  under  every  emergency  or  difficulty," 
and  the  stage  owner  is  held  liable  "for  the 
smallest  negligence  in  himself  or  his  driver." 
Derwori  v.  Loomery  21  Conn.  245,  263; 
Stokes  V.  Saltonstall,  13  Pet.  181,  10  L.  el. 
115.  Hadley  v.  Cross,  34  Vt.  686,  80  Am. 
Dec  699,  referred  to  by  the  trial  court  as 
laying  down  the  correct  rule  as  to  the  de- 
gree of  care  required  of  the  defendant,  was 
an  action  against  a  livery-stable  keeper  for 
an  injury  caused  by  a  defect  in  a  wngon 
hired  of  the  defendant;  but  the  rule  of  dili- 
gence adopted  in  that  case  was  that  appli- 
cable to  common  carriers  of  pas-^engers. 
The  opinion  states  that  it  was  conceded  that 
the  rule  of  duty  and  diligence  to  be  applied 
was  that  applicable  "to  coach  owners  or 
other  passenger  carriers"  who  furnished 
drivers  as  well  as  teams;  the  plaintiff  claim- 
ing thnt  the  defendant  was  liable  for  a  de- 
fect which  was  not  visible,  and  could  not  be 
discovered  by  the  most  careful  examination, 
and  the  defendant  that  he  was  only  liablo 
for  the  want  of  due  care.  The  court  points 
out  the  difference  between  the  liability  of 
common  carriers  of  passengers  and  of  goods, 
and  says  that  the  former  is  only  liable  for 
the  want  of  due  care,  but  that  that  term, 
when  applied  to  carriers  of  passengers, 
means  the  same  as  the  terms  "extraordinary 
care"  and  "the  highest  diligence,"  and  cited 
&»  settling  the  law  on  the  subject  the  case 
of  Ingalls  v.  BillSy  9  Met.  1,  43  Am.  Dec. 
346,  which  was  an  action  against  a  common 
carrier  of  passengers.  But  public  carriers 
owe  to  their  passengers  a  degree  of  care  and 
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protection  which  is  not  exacted  of  those  who 
do  not  hold  themselves  out  as  serving  the 
public  in  that  capacity.  6  Cyc.  Law  &  Proc. 
p.  534;  Seaver  v.  Bradley,  179  Mass.  329,  88 
Am.  St.  Rep.  384,  60  N.  E.  796.  And  while 
the  proprietors  of  stage-coaches,  hacks,  and 
omnibuses,  who  hold  themselves  out  to  the 
public  as  general  conveyers  of  passengers 
from  place  to  place  for  hire  with  their  own 
drivers,  may  be  included  in  the  class  known 
as  public  or  common  carriers  of  passengers, 
livery-stable  keepers,  whose  business  it  is  to 
care  for  the  horses  and  carriages  of  others, 
and  to  let  their  own  horses  and  carriages 
either  with  or  without  drivers,  are  not  com- 
mon carriers  of  passengers,  within  the  lecral 
meaning  of  that  term.  Cooley,  Torts,  §  638 ; 
Payne  v.  Halstead,  44  111.  App.  97;  Sieg- 
rist  V.  Amot,  86  Mo.  200,  66  Am.  Rep.  424; 
Erickson  v.  Barber  Bros,  83  Iowa,  367,  49  N. 
W.  838;  Copeland  v.  Draper,  157  Mass.  568, 
19  L.  R.  A.  283,  34  Am.  St.  Rep.  314,  32 
N".  E.  944.  By  merely  carrying  on  such  a 
livery-stable  business  the  proprietors  of  it 
do  not  hold  themselves  out  as  undertaking, 
for  hire,  to  carry  indiscriminately  any  per- 
sons who  may  apply,  either  to  certain  places, 
or  to  such  places  as  they  may  desire  to  be 
carried  to.  Furthermore,  those  who  hire 
carriages  from  livery-stable  keepers  are  not 
necessarily  conveyed  by  the  vehicles,  horsos» 
and  drivers  chosen  by  the  proprietor,  but 
may,  in  a  measure,  protect  themselves  by 
selecting  the  particular  carriage,  horse,  and 
driver  they  wish  to  fiire.  The  rule  of  law 
which  requires  "the  strictest  and  highest  de- 
gree of  diligence  of  a  public  carrier  of  pas- 
sengers" is  not  applicable  to  a  mere  livery- 
stable  keeper.  "Such  livery-stable  keeper," 
says  the  court  in  Payne  v.  Halstcady  44  111. 
App.  97,  "is  not  a  common  carrier,  .  .  . 
and  does  not  assume  the  duties  and  obligti- 
tions  of  such  a  carrier.  He  is  at  most  a 
private  carrier  for  hire.  .  .  .  Such  a 
one  undertakes  to  possess  the  skill  adequate 
to  the  undertaking,  and  promises  to  exer- 
cise due  diligence  and  care  in  its  perform- 
ance, but  ordinary  skill,  diligence,  and  pru- 
dence are  all  that  the  law  exacts  from  him. 
.  .  .  The  highest  degree  of  diligence  is 
the  rule  as  to  public  carriers  of  passengers, 
and  public  policy  forbids  its  relaxation;  but 
a  private  carrier  for  hire  may  discharge 
himself  from  liability  for  accident  by  show- 
ing that  he  exercised  the  usual  skill,  care, 
and  diligence  ordinarily  exercised  by  those 
engaged  in  the  same  pursuit,  to  furnish  a 
safe  coach,  harness,  and  horses,  and  a  com- 
petent and  careful  driver." 

In  determining  in  the  present  case  the 
question  of  the  liability  of  the  defendant 
for  the  accident  resulting  from  the  defective 
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fastening  of  the  thimble  to  the  neck  yoke, 
the  proper  inquiry  was,  Was  such  defect 
discoverable  by  the  defendant  by  the  exer- 
cise of  ordinary  care, — ^that  is,  by  such  ctire 
as  is  usually  exercised  by  persons  of  ordi- 


nary prudence  in  the  conduct  of  such  livery- 
stable  business? 
There  is  error,  and  a  new  trial  is  ordered. 

The  other  Judges  concur. 


GEORGIA   SUPREME   COURT. 


City  Council  of  AUGUSTA  ei  al,  Plffa.  in 
Err., 

V, 

Joseph  S.  REYNOLDS,  Solicitor  General. 


.Ga. 


.) 


*1.  A  fair  occnpyinB  75  or  80  feet  in 
^vidth  and  4  1»loclcii  in  lenirtli  of  an 
iistportant   1»iiMineiiii   street   in  a   city. 

and  consisting  of  numerous  tents,  Inclosln^r 
shows  and  exhibitions.  In  front  of  which  are 
stationed  men  blowing  horns  and  talking: 
through  megaphones  to  attract  attention,  to 
gether  with  various  other  stands,  booths. 
sLructures.  Ferris  wheels,  merry-go-rounds, 
and  other  devices  for  amusement  of  the  pub- 
lic and  profit  to  the  owners ;  which  fair  a 
company  of  the  state  militia  Is  permitted  to 
station  on  the  street  for  a  week. — is  a  public 
nuisance  of  a  most  aggravated  nature. 

22.  Tliere  i«  notliinfr  in  the  charter  of 
the  city  of  Anffanta  which  permits  the 
city  authorities  to  grant  the  use  of  Its  streets 
for  the  operation  of  an  enterprise  of  the 
nature  above  Indicated. 

8.  A  court  of  eqnity  has  Jnrisdiction. 
at  the  instance  of  the  solicitor  general,  to 
restrain  by  injunction  the  erection  of  a  public 
nuisance.  « 

(May  10,  1905.) 

I^  RROR  to  the  Superior  Court  for  Rich- 
^  mond  County  to  review  a  judgment  in 
favor  of  plaintiff  in  a  suit  to  enjoin  the 
alleged  obstruction  of  a  public  street. 
Affirmed, 

Statement  by  CoTblb,  J. : 

An  information  was  filed  in  behalf  of  the 
state  by  the  solicitor  general  of  the  Augusta 
circuit,  upon  the  petition  of  named  pirties. 
complaining  of  the  city  council  of  Augusta 
and  John  D.  Twiggs,  Jr.,  as  captain  of  the 
Oglethorpe  Infantry,  a  company  of  the  state 
militia.  The  petition  alleged,  in  substance, 
as  follows:  For  several  years  past  it  has 
been  customary  from  time  to  time  to  hold 
street  fairs  or  carnivals  in  the  city  of  Au- 
gusta. The  city  council  has  granted  the  de- 
fendant Twiggs  permission  to  hold  one  oi 
such  fairs  during  the  first  week  in  May. 
1005,  on  Broad  street,  which  is  180  feet 
wide,  and  is  the  principal  business  street 

•Ileadnotes  by  Cobb,  J. 

Note. — As  to  power  to  authorize  obstruction 
of    highway,   see   also.    In    this   series,   note   to 
Spencer  v.  Andrew,  12  L.  U.  A.  115. 
iiO  L.  R.  A. 


and  thoroughfare  in  the  city.  Seventy- 
five  feet  of  the  street  in  width  and  4  blocks 
in  length  will  be  occupied  by  the  tents, 
buildings,  and  structures  of  the  fair.  The 
fair  will  consist  of  tents,  inclosing  sluiws 
and  exhibitions,  structures,  stands,  Ferris 
wheels,  merry-go-rounds,  "shoot  the  chute?," 
the  "loops,"  and  various  and  sundry  devices 
and  constructions  and  obstructions,  and 
will  monopolize  the  portion  of  the  street 
in  which  it  is  placed.  These  obstructions 
will  seriously  interfere  with  the  use  of  the 
street  by  the  public  for  traffic,  travel,  and 
business,  and  will  occasion  great  hurt  and 
annoyance  to  the  citizens  in  general.  The 
carnival  will  consist  of  a  large  number  of 
separate  shows  and  exhibitions,  each  in  a 
separate  tent  or  inclosure,  besides  numerous 
stinds  or  booths  for  the  sale  of  articles  of 
merchandise.  Criers  or  "spielers"  will  be 
stationed  in  front  of  each  tent,  show,  stand, 
or  booth,  who,  by  the  use  of  horns,  mega- 
phones, bells,  drums,  and  similar  instru- 
ments, will  attempt  to  attract  crowds  of 
people  in  the  street  to  each  place.  Admis- 
sion will  be  charged  by  the  proprietors  to 
the  said  shows  and  exhibitions.  It  is  al- 
leged that  the  city  council  of  Augusta  has 
no  autlioritv,  under  its  charter,  to  permit 
such  an  obstruction  of  its  streets  as  will  be 
made  by  the  carnival;  that,  the  nuisance 
not  being  completed,  the  statutory  remedy 
for  the  abatement  of  nuisances  is  not  ap- 
plicable, and  that  a  separate  proceeding 
would  have  to  be  instituted  to  abate  each 
show  or  exhibition;  and  that  for  these  rea- 
sons a  court  of  equity  has  jurisdiction  to 
enjoin  the  erection  of  the  obstructions  com- 
posing the  fair.  The  prayer  was  for  such 
an  injunction.  The  case  was  heard  on  de- 
murrer to  the  petition.  The  judge  granted 
an  interlocutory  injunction,  and  the  defend- 
ants excepted. 

Messrs.  C.  Henry  Cohen  and  Austin 
Branch,  for  plain titis  in  error: 

The  structures  which  it  is  alleged  were 
about  to  be  erected  were  not  of  a  character, 
extent,  and  duration,  nor  for  a  purpose, 
which  would  constitute  them  nuisances  per 
sCy  and  only  nuisances  per  se  should  be  en- 
joined at  an  interlocutory  hearing. 

The  right  of  the  public  in  a  street  is  a 
relative,    and    not    an    absolute,    one^    and 
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partial  obstructions  are  (Occasionally  al- 
lowed. 

Graves  v.  Shattuck,  35  N.  H.  257,  69  Am. 
Dec.  636;  People  v.  Cunningham,  1  Denio, 
624,  43  Am.  Dec.  709. 

The  question,  what  obstructions  amount 
to  a  nuisance,  can  in  most  cases  be  de- 
termined only  by  considering  the  size  of  the 
obstructions  as  related  to  the  breadth  of  the 
highway  and  the  amount  of  traffic  thereon. 

State  V.  EdenSy  85  N.  C.  572;  Allegheny 
V.  Zimmerman^  95  ^Pa.  287,  40  Am.  Rep. 
648;  Nolin  v.  Frankliny  4  Yerg.  163;  Tomp- 
kins V.  Hodgson,  4  Thomp.  &  C.  435 ;  27  Am. 
&  Eng.  Enc.  Law,  p.  688;  McDonald  v.  St. 
Paul,  82  Minn.  308,  83  Am.  St.  Rep.  428, 
S4  N.  W.  1022;  State  v.  Berdetta,  73  Ind. 
185,  38  Am.  Rep.  117;  Dubois  v.  Kingston. 
102  N.  Y.  219,  55  Am!  Rep.  804,  6  N.  E. 
273;  Weinstein  v.  Terre  Haute,  147  Ind. 
656,  46  N.  E.  1004;  Vason  v.  South  Carolina 
R.  Co,  42  Ga.  635;  Augusta  v.  Burum,  93 
Ga.  68,  26  L.  R.  A.  340,  19  S.  E.  820;  Laing 
V.  Americus.  86  Ga.  756,  13  S.  E.  107;  Han- 
hury  V.  Woodward  Lumber  Co.  98  Ga.  54, 
26  S.  E.  477. 

The  authority  of  the  city  of  Augusta  over 
its  streets  is  plenary. 

Blome's  Code,  308;  Mt.  Carmel  v.  Shaw, 
167  111.  37,  27  L.  R.  A.  580,  46  Am.  St.  Rep. 
311,  39  N.  E.  684;  27  Am.  A  Eng.  Enc.  Law, 
p.  114. 

The  statutory  remedy  provided  by  §  4760 
is  adequate  and  complete,  and  therefore, 
under  our  law,  exclusive. 

Johnson  v.  Gilmer,  113  Ga.  1146,  39  S.  E. 
469;  Brannan  v.  A,  B,  Baxton  d  Co.  (Ga.) 
60  S.  E.  45;  Booth  v.  Mohr  (Ga.)  60  S.  E. 
173;  Hitchcock  v.  Culver,  107  Ga,  184,  33 
S.  E.  35;  Broomhead  v.  Grant,  83  Ga.  452, 
10  S.  E.  116;  Ruif  V.  Phillips,  50  Ga.  139; 
Potoell  V.  Foster,  59  Ga.  790. 

Equity  interferes  to  enjoin  private  nui- 
sances, even,  with  reluctance,  and  for  two 
reasons  and  two  alone,  to  wit: 

1.  Irreparable  damage,  such  as  damage  to 
health,  etc. 

Lowe  V.  Holbrookj  71  Ga.  665;  DeGive  v. 
Seltzer,  64  Ga.  426;  Butler  v.  Thomasville, 
74  Ga.  674;  De  Baughn  v.  Minor,  77  Ga.  815, 
1  S.  E.  433;  Farley  v.  Gate  City  Gaslight 
Co.  106  Ga.  337,  31  S.  E.  193;  Code,  3863. 

2.  Where  the  offense  is  continuing, 
permanent,  or  constantly  recurring,  and 
equity  enjoins  to  avoid  multiplicity  of  suits. 

Georgia  Chemical,  etc.  Co.  v.  Colquitt,  72 
Ga.  172:  Kavanagh  v.  Mobile  &  G.  R.  Co. 
78  Ga.  273,  2  S.  E.  636;  Russell  v.  Napier, 
80  Ga.  70,  4  S.  E.  857;  Farley  v.  Gate  City 
Gaslight  Co.  105  Ga.  337,  31  S.  E.  193. 

Mr.  George  T.  Jackson  also  for  plain- 
tiffs in  error. 

Messrs.    E.    H.    Callaway    and    J.    S. 
Reynolds,  for  defendant  in  error: 
69  L.  R.  A. 


The  intended  use  of  the  street  was  a 
nuisance. 

Savannah  v.  Wilson,  49  Ga.  476;  Laing 
V.  Americus,  86  Ga.  756,  13  S.  E.  107;  Mad- 
dox  V.  Cunningham,  68  Ga.  431,  45  Am. 
Rep.  500;  Simon  v.  Atlanta,  67  Ga.  618,  44 
Am.  Rep.  739;  White  v.  State,  99  Ga.  18,  37 
L.  R.  A.  642,  26  8.  E.  742;  Kavanagh  v. 
Mobile  d  G.  R.  Co.  78  Ga.  271,  2  S.  E.  636, 
78  Ga.  803,  4  S.  E.  113;  Savannah  d  W.  R. 
Co.  v.  Woodruff,  86  Ga.  96,  13  S.  E.  156; 
Daly  V.  Georgia  S.  d  F.  R.  Co.  80  Ga.  793, 

12  Am.  St.  Rep.  286,  7  S.  E.  146;  Augusta 
d  S.  R.  Co.  V.  Augusta,  100  Ga.  703,  28  S. 
E.  126. 

Every  unauthorized  encroachment  upon  a 
street  is  a  public  nuisance. 

Norrell  v.  Augusta  R.  d  Electric  Co.  116 
Ga.  316,  69  L.  R.  A.  101,  42  S.  E.  466; 
Savannah,  F.  d  W.  R.  Co.  v.  Gill,  118  Ga. 
741,  45  S.  E.  623;  Western  d  A.  R.  Co.  v. 
Atlanta,  113  Ga.  546,  64  L.  R.  A.  294,  38  S. 
E.  996;  Salter  v.  Taylor,  55  Ga.  310;  Savan- 
nah, A.  d  G.  R.  Co.  V.  Shiels,  33  Ga.  601 ; 
Speir  V.  Brooklyn,  139  N.  Y.  6,  21  L.  R.  A. 
641,  36  Am.  St.  Rep.  664,  34  N.  E.  727; 
Smith  V.  McDowell,  148  111.  51.  22  L.  R.  A. 
393,  35  N.  E.  141;  Elias  v.  Sutherland,  18 
Abb.  N.  C.  126 ;  Efibbard  v.  Chicago,  59  111. 
App.  470;  Elliott,  Roads  &  Streets,  pp.  477, 
478. 

An  obstruction  may  be  a  nuisance,  al- 
though it  is  not  of  a  permanent  character. 

Elliott,  Roads  &  Streets,  pp.  480-482; 
15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  491; 
Com.  V.  Ruggles,  6  Allen,  588 ;  State  v.  Lav- 
erack,  34  N.  J.  L.  204;  Cole  v.  Newburyport, 
129  Mass.  594,  37  Am.  Rep.  394;  Little  v. 
Madison,  42  Wis.  643,  24  Am.  Rep.  435,  49 
Wis.  605,  35  Am.  Rep.  793,  6  N.  W.  249; 
Rex.  v.  Carlile,  6  Car.  &  P.  636;  Com,  v. 
Haines,  4  Clark  (Pa.)  17;  Hagerstown  v. 
Witmer,  86  Md.  293,  39  L.  R.  A.  657,  37 
Atl.  965;  Ely  v.  Campbell,  59  How.  Pr.  333; 
Costello  V.  State,  108  Ala.  45,  35  L.  R.  A. 
303,  18  So.  820;  Georgia  S.  d  F.  R.  Co.  v. 
Harvey,  84  Ga.  374,  10  S.  E.  971;  Davis  v. 
East  Tennessee,  V.  d  G.  R.  Co.  87  Ga.  605, 

13  S.  E.  667;  Western  d  A.  R.  Co.  v.  Cox, 
93  Ga.  661,  20  S.  E.  68;  Richmond  v.  Smith, 
101  Va.  161,  43  S.  E.  345;  Hall's  Case,  1 
Vent.  169. 

Equitable  jurisdiction  may  be  based  upon 
the  principle  of  restraining  irreparable  mis- 
chief, or  of  preventing  vexatious  litigation 
or  a  multiplicity  of  suits. 

Farley  v.  Gate  City  Gaslight  Co.  105  Ga. 
337,  31  S.  E.  193. 

A  multiplicity  of  suits  will  be  necessary 
to  abate  the  proposed  nuisances,  unless  a 
court  of  equity  entertains  jurisdiction  to 
restrain  the  defendants  from  placing  this 
carnival  upon  the  street. 

Georgia  Chemical,  etc.  Co.  v.  Colquitt,  72 
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Ga.  172;  Hill  v.  MoBumey  Oil  d  Fertilizer 
Co.  112  Ga.  791,  52  L.  R,  A.  398,  38  S.  E. 
42;  Powell  v.  Foster,  69  Ga.  790;  Columbus 
V.  Jaques,  30  Ga.  512;  Lofton  t.  Collins,  117 
Ga.  440,  61  L.  R.  A.  150,  43  S.  K  708. 

The  remedy,  in  equity,  to  prevent  the 
erection  of  a  purpresture  and  public  nui- 
sance in  a  street  or  highway,  is  by  injunc- 
tion on  behalf  of  the  people,  sued  put  by  the 
attorney  general  or  other  proper  officer. 

People  V.  Vanderhilt,  28  N.  Y.  396,  84 
Am.  Dec.  351;  Re  Frazee,  63  Mich.  396,  6 
Am.  St.  Rep.  311,  30  N.  W.  72;  Com,  v. 
Plaisted,  148  Mass.  376,  2  L.  R,  A.  142,  12 
Am.  St.  Rep.  573,  19  N.  E.  224;  Atlanta  v. 
Wamook,  91  Ga.  210,  23  L.  R.  A.  301,  44 
Am.  St.  Rep.  17,  18  S.  E.  135;  Elliott, 
Roads  &  Streets,  p.  486. 

Mr,  W.  K.  Milled  also  for  defendant  in 
error. 

Cobby  J.,  delivered  the  opinion  of  the 
court: 

1.  Streets  are  primarily  intended  for  the 
use  of  travelers,  and  a  municipal  corpora- 
tion has  no  power,  in  the  absence  of  express 
legislative  authority,  to  allow  a  street  to  be 
used  for  any  other  purpose.  Pol.  Code  1895, 
I  746.  Any  permanent  structure  in  a  street 
which  materially  interferes  with  travel 
thereon  is  a  public  nuisance.  Permanent 
structures  which  do  not  interfere  with 
travel,  and  which  are  erected  for  public  pur- 
poses, such  as  tel^raph  and  telephone 
poles,  and  the  like,  are  permissible.  But 
no  permanent  structure  of  any  character 
which  interferes  in  the  slightest  degree  with 
the  right  of  travel  upon  the  street  Is  ever 
permissible  where  such  structure  is  erected 
for  purely  private  purposes.  Temporary 
obstructions  in  a  street  are  permissible  un- 
der certain  circumstances,  even  where  the 
obstruction  is  for  the  benefit  or  convenionoe 
of  an  individual.  A  merchant  may  tem- 
porarily obstruct  a  passage  along  a  street, 
either  in  receiving  goods  from  a  carrier  on 
the  street,  or  delivering  goods  to  such  car 
rier.  A  householder  may  temporarily  ob- 
struct a  street  in  moving  his  effects  out  of  or 
into  his  house.  It  is  impossible  to  enumer- 
ate all  the  cases  in  which  the  temporary  ob- 
struction of  a  street  may  be  allowed,  but 
the  general  rule  is  that,  if  the  purpose  for 
which  the  obstruction  is  created  is  lawful, 
and  the  obstruction  exists  only  for  such  a 
time  as  is  reasonably  necessary  to  accom- 
plish the  purpopje  which  brings  about  the 
necessity  for  the  obstruction,  such  an  ob- 
struction would  not  be  a  public  nuisance. 
What  would  be  a  reasonable  time  is  to  be  de- 
termined according  to  the  circumstances  of 
each  case.  Tf  the  obstruction  continues  for 
a  time  that  is  not  reasonably  necessary  for 
the  accomplishment  of  the  purpose,  then  it 
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becomes  a  public,  nuisance.  A\liat  would  be 
an  unreasonable  time  in  cases  where  goods 
are  being  received  into  or  delivered  from  a 
place  of  business,  or  where  household  effects 
are  being  carried  into  or  out  of  a  place  of 
residence,  might  not  be  an  unreasonable  time 
where  the  obstruction  is  made  necessary  on 
accoimt  of  buildings  being  erected  upon  prop- 
erty abutting  the  street.  In  all  cases  the 
obstructions  to  public  travel  should  be  re- 
moved as  soon  as  the  reason  for  the  obstruc- 
tion has  ceased.  To  continue  to  obstruct  a 
public  street  with  those  things  necessary  in 
case  of  the  erection  of  a  building  upon  abut- 
ting property  after  the  building  has  reached 
a  stage  where  such  obstructions  are  no 
longer  necessary  in  carrying  on  the  work 
would  render  the  person  so  continuing  the 
obstruction  liable  as  the  maintainer  of  a 
public  nuisance.  Any  temporary  obstruc- 
tion in  a  public  street  is  presumptively  a 
public  nuisance,  and  it  is  incumbent  upon 
the  persons  responsible  for  the  presence  of 
such  obstruction  to  show  that  it  was  plaerd 
in  the  street  in  furtherance  of  a  lawful  and 
legitimate  purpose,  and  has  not  been  contin- 
ued &ny  longer  than  was  reasonably  neces- 
sary for  the  accomplishment  of  this  pur- 
pose. Persons  who  have  places  of  business 
or  residences  upon  lots  abutting  upon  the 
street  may  temporarily  obstruct  the  street 
under  those  circumstances,  where  it  is 
necessary  to  completely  enjoy  the  rights  and 
privileges  incident  to  ownership  of  property 
so  situnted.  Persons  who  own  vacant  lots 
abutting  upon  a  street  may  temporarily 
obstruct  the  street  whenever  necessary  to 
improve  such  property  by  the  erection  of 
buildings  thereon,  but  no  such  necessity  can 
ever  exist  when  upon  the  property  to  be 
improved  there  is  ample  room  for  the  de- 
posit of  all  material  to  be  used  in  the  build- 
ing and  the  carrying  on  of  all  work 
essential  to  its  construction. 

The  question  to  be  determined  in  the  pres- 
ent case  is  whether  a  street  fair  of  the  char- 
acter described  in  the  petition  would  be 
such  an  obstruction  of^a  public  street  as 
would  make  it  a  public  nuisance.  It  would 
not  be  a  permanent  obstruction,  for  it  is 
only  to  continue  one  week.  Being  a  tempo- 
rary obstruction  only,  it  is  to  be  determined 
whether  it  results  from  a  lawful  purpose. 
The  obstruction  is  purely  for  private  gain. 
The  fact  that  the  promoter  of  the  enterprise 
i«  a  military  company  which  is  a  part  of 
the  state  mititia  does  not  make  it  one  In- 
augurated for  a  public  purno«*e.  It  \^  to 
occupy  not  more  than  one  half  of  the  street. 
But  the  public  is  entitled  to  the  whole  of 
every  street  as  against  anyone  who  places 
obstructions  therein  for  other  than  a  law^ 
ful  purpose.  Com.  v.  Ruggles,  6  Allrn,  588; 
1    Wood,    Nuisances,    3d   ed.    {    260.    Tht 
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power  over  streets,  given  to  munieipal 
corporations  under  the  ordinary  grants  in 
municipal  charters,  does  not  authorize  the 
municipal  authorities,  even  by  express  or- 
dinance, to  permit  the  erection  in  streets 
of  temporary  obstructions  for  purely  private 
gain.  The  enterprise  described  in  the  peti- 
tion is  not  in  any  sense  a  public  enterprise. 
It  is  merely  a  scheme  of  private  individuals 
for  pecuniary  gain,  and  the  use  of  the  street, 
either  in  whole  or  in  part,  has  not  ns  a  b^sis 
any  purpose  which  the  law  would  recognize 
as  lawful,  in  the  absence  of  express  legisla- 
tive authority  permitting  it.  In  ot'er 
words,  the  enterprise  sought  to  be  carried 
on  in  the  street  would,  if  permitted,  be 
nothing  more  or  less  than  a  public  nuisance, 
and  a  public  nuisance  of  a  most  aggravat- 
ing character.  See  Rex  v.  CarliUy  8  Car.  & 
P.  636;  State  v.  Laverock,  34  N.  J.  L.  204; 
15  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  400, 
500;  Elliott,  Roads  &  fi:>treets,  2d  ed.  §  648. 
There  are  some  old  English  cises  wh'ch 
hold  that  a  fair  in  a  highway  was  per- 
missible, but  an  examination  of  those  ca»es 
will  show  that  the  ruling  in  each  was  based 
upon  the  existence  of  an  immemorial  cus- 
tom. See  Elwood  v.  Bullock,  13  L.  J.  Q.  B. 
N.  S.  330;  Kivg  v.  Smith,  4  Esp.  109.  Be- 
sides, the  old  English  fairs  were  very  differ- 
ent enterprises  from  the  one  described  in  th^ 
present  petition. 

2.  It  is  therefore  to  be  determined  wheth- 
er there  is  any  authority  in  the  charter  of 
the  city  of  Augusta  for  permitting  a  por- 
tion of  one  of  its  streets  to  be  used  for 
the  purpose  of  a  street  fair  of  the  charact?r 
.  described  in  the  petition.  The  charter  of 
Augusta  contains  the  ordinary  grants  in 
reference  to  the  laying  out  and  con- 
trol of  streets.  Blome's  Code  of  Auorusta. 
pp.  308,  456.  Those  powers  do  not  author- 
ize such  a  use  of  the  street,  and  it  wa^ 
not  seriously  contended  in  the  argument 
that  they  did.  It  is,  however,  strenu- 
ously insisted  that,  under  the  act  of  1898 
(Acts  1898,  p.  131)  amending  the  charter  of 
Augusta,  the  municipal  authorities  have 
power  to  permib  such  a  use  of  the  streets. 
Taken  as  a  whole,  the  act  seems  to  be  limited 
to  a  delegation  of  power  to  de«»l  with  the 
streets  for  railroad  and  depot  purposes. 
But  there  is  some  very  broad  language  in 
the  act,  and  for  the  purposes  of  this  case 
it  will  be  treated  as  conferring  the  broader 
power  to  deal  with  the  streets  for  any  pur- 
pose. The  act  declares:  "When,  in  the 
opinion  of  the  city  council  of  Augusta,  the 
whole,  or  any  part  of  a  street,  has  ceased 
to  be  of  general  utility  or  use  as  a  street, 
the  city  council,  in  its  discretion,  may  per- 
mit platforms,  gang%vay8,  tracks,  or  other 
structures  to  be  constructed  upon  such  level, 
and  with  such  width,  height,  length,  and 
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of  such  material,  as  it  may  prescribe  and 
approve,  and  on  such  terms  and  conditions 
<\s  it  may  designate;  or  the  city  council  of 
Augusta,  in  its  discretion,  may  declare  the 
same  vacant  and  abandoned  as  a  street,  and 
donate  the  same  to  a  use  which,  in  their 
opinion,  will  be  of  advantage  or  utility  to 
the  commercial  or  business  interests  of  the 
city,  on  such  terms  as  the  city  council  may 
prescribe."  It  is  claimed  that  this  confers 
upon  the  city  authorities  the  power  to 
vacate  a  street  and  use  the  land  for  any 
purpose  that  may  be  oeneficial  to  the  com- 
mercial interests  of  the  city.  Let  this  be 
conceded.  The  further  contention  is  made 
that  the  power  to  vacate  altogether  and  for 
all  time  carries  with  it  the  power  to  vacate 
in  part  and  for  a  limited  time.  But  the  ex- 
ercise of  this  power  is  dependent  upon  the 
city  council  having  reached  the  conclusion 
that  the  street  is  no  longer  of  public  utility, 
ind  before  the  power  to  vacate  can  be  ex- 
ercised it  must  appear  thdt  it  is  the  opinion 
of  the  council  that  the  street  is  no  longer 
of  public  utility.  It  not  only  does  not 
*ippear  that  it  is  the  opinion  of  the  city 
council  that  the  portion  ot  Broad  street 
where  permission  was  granted  to  hold  the 
street  fair  has  ceased  to  be  of  public  utility, 
but  it  appears  from  the  petition  that  Broad 
street  is  the  principal  and  most  important 
business  street  in  the  city,  and  the  use  of 
the  street  for  the  fair  was  limited  to  one 
week.  The  present  record  does  not  present 
any  such  case  as  is  contemplated  by  the  act 
of  1898,  even  under  the  liberal  construction 
contended  for.  The  council  has  not  ex- 
ercised any  authority  based  upon  an  opin- 
ion that  the  portion  of  Broad  street  in  ques- 
tion has  ceased  to  be  of  public  utility,  or 
will  not  be  of  public  utility  during^  the  w^ek 
the  fair  is  to  be  held;  but  it  has  simply 
authorized  private  individuals,  for  their 
own  pecuniary  benefit,  to  use  a  Inriye  por- 
tion of  an  important  business  street,  and 
thereby  deprive  the  public,  for  several  days, 
of  the  right  to  use  that  portion  of  t'^e  street 
for  traffic  or  travel.  There  is  absolutely 
nothing  in  the  act  ot  1808,  or  in  any  other 
provision  of  the  charter  of  Augusta,  whieh 
can  be  properly  construed  as  authority  for 
the  city  authorities  to  permit  such  a  use  of 
one  of  its  streets. 

3.  The  jurisdiction  of  courts  of  equity,  on 
the  information  of  the  proper  public  officer 
in  behalf  of  the  public,  to  restrain  the  erec- 
tion or  continuance  of  a  public  nuis^ince,  is 
well  settled.  Columbus  v.  J  agues,  30  Qtu 
506;  Lofton  v.  Collins,  117  Ga.  434,  01  L. 
R.  A.  150,  43  S.  E.  708. 

Judgment  affirmed. 

All  the  Justices  concur  except  Oandlwr, 
J.,  aboeot. 
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*1*  A  liceniie  Is  a  personal  prlT^ilegre 
to  do  certulit  acta  upon  the  lands  of  an 
other,  but  creates  no  estate  therein.  Is  rev- 
ocable at  will,  and  may  rest  In  parol,  while 
an  ensement  Is  an  estate  In  real  propertj*. 
and  its  grant  falls  within  the  statute  of 
frauds. 

S.  Wlierc  B.  is  erectlnur  a  t^ro-story 
balldlnsr,  and  proposes  to  H.  A  K.. 
'w1ic»  oivn  and  occupy  a  tvro-story 
bnildlniK  on  tlie  adjoininflr  lot,  thai 
lie  n-lll  liiilld  a  stairivny  on  the  side  of 
his  building  next  to  H.  &  K/s  building,  and 
that  they  may  use  the  same  for  ingress  and 
egress  to  nnd  from  the  second  story  of  their 
building,  in  consideration  of  FT.  &  K.  allow 
ing  B.  to  erect  a  porch  on  a  5-foot  strip  of 
a  vacant  lot  adjoining  the  back  end  of  B.'s 
building,  and  each  party  agrees  thereto,  and 
entei*8  upon  the  use  so  agreed  upon, — rieUI. 
that  tile  permission  to  use  such  stairway 
does  not  amount  to  the  grant  of  an  easement, 
but  constitutes  a  license  only,  and  is  rev- 
ocable by  the  licensor. 

8.  A  conrt  of  equity  -v^'lll  not  srrnnt  the 
aid  of  specific  performance  where  the 
party  invoking  Its  aid  has  not  parted  with 
any  conRideration  or  property,  and  no  Irrep- 
arable damage  Is  suffered,  and  no  fraud  Is 
inflicted  upon  him.  and  where  he  Is  in  statu 
quo  at  the  time  of  the  commencement  of  his 
action. 

4.  Lnless  the  CT^Idence  be  clearly  to  the 
eontrary.  n  court  will  presume  that  a  parol 
agreement  to  impress  real  property  with  a 
servitude  was  made  with  a  knowledge  of  the 
provisions  of  the  statute  of  frauds,  and  was 
therefore  Intended  as  a  license  only,  and  not 
as  an  easement. 

(May  16.  1905.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Shoshone 
County  in  plaintiffs*  favor  in  an  action 
brought  to  enjoin  the  closing  of  a  stairway 
and  interference  with  plaintiffs*  right  of 
pas5}age  therein.     Reversed, 

The  facta  are  stated  in  the  opinion. 

Messrs.  Walter  A.  Jones  and  Sanmel 
R.  Stern,  for  appellants: 

One  who  seeks  to  enforce  a  specific  per- 
formance of  a  contract  is  bound  to  establish 

*Headnotes  by  Ailmhir,  J. 


Note. — As  to  distinction  between  license  and 
easement  generally,  see  also  note  to  Nowlln  v. 
Whipple,  6  r^.  R.  A.  15U;  also  the  later  case 
In  this  series  of  Nunnelly  v.  Southern  Iron  Co. 
28  L.  R.  A.  421. 

As  to  revocablllty   of  license  to  maintain  s 
burden  on  land  after  the  licensee  has  Incurred 
expense   in   creating   the  burden,   see  Pifer  v. 
Brown,  40  L.  R.  A.  497,  note, 
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clearly  and  distinctly  the  existence  of  a  con- 
tract and  its  terms. 

Deeds  v.  Stephens  (Idaho)  79  Pac.  77; 
Rice  V.  Rigley,  7  Idaho,  115,  61  Pac.  200. 

An  easement  cannot  be  created  by  parol. 

Tiedeman,  Real  Prop.  §  600;  10  Am.  k 
Eng.  Enc.  Law,  2d  ed.  p.  412. 

A  license  is  an  authority  given  to  do  some 
act,  or  a  series  of  acts,  on  the  Ian  1  of  anoth- 
er, without  possessing  an  estate  therein,  and 
is  revocable. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  407; 
18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1127; 
Tiedeman,  Real  Prop.  §  053. 

Defendants  revoked  the  license  before  the 
commencement  of  this  action,  and  with  the 
knowledge  and  consent  of  these  plaintiffs. 

Barbour  v.  Hickey,  2  App.  D.  C.  207,  24 
L.  R.  A.  763;  Pifer  v.  Brotan,  43  W.  Va. 
412,  49  L.  R.  A.  497,  27  S.  E.  399;  Wiseman 
v.  Lucksinger,  84  N.  Y.  31,  38  Am.  Rep,  479; 
Cronkhife  v.  Cronkhite,  94  N.  Y.  323;  Cros- 
dale  v.  Lanigan,  129  N.  Y.  604,  26  Am.  St. 
Rep.  551,  29  N.  E.  824;  Hathaxoay  v. 
Yakima  Water,  Light  &  P.  Co.  14  Wash.  469, 
53  Am.  St.  Rep.  8*74,  44  Pac.  896;  Musgrove 
V,  Hodges,  46  Kan.  764,  27  Pac.  121. 

A  married  woman  can  only  be  deprived  of 
her  real  estate  in  the  mode  prescribed  by 
statute,  and  a. certificate  with  acknowledg- 
ment is  as  much  an  essential  part  of  the 
execution  of  the  deed  as  her  signature. 

Leonis  v.  Lazzarovich,  55  Cal.  52;  Pom, 
Spec.  Perf.  §  299;  Jackson  v.  Torrence,  83 
Cal.    521,   23   Pac.    695;   Bonelli    Bros.  v. 
Blakemore,  66  Miss.  136,  14  Am.  St.  Rep.  ' 
550^  5  So.  228. 

A  "way"  is  an  incorporeal  hereditament, 
or,  since  livery  of  seisin  could  not  have  been 
made  of  *t  at  common  law,  it  could  only  be 
created  by  deed  or  other  writing.  It  Is 
therefore  said  to  lie  in  grant. 

Greenleaf's  Cruise,  Real  Prop,  title,  Deed, 
C.  4,  §§  35,  36. 

A  right  of  way  is  an  interest  in  lands, 
and  a  grant  by  parol  is  obnoxious  to  the 
statute  of  frauds. 

Thompson  v.  Gregory,  4  Johns.  81,  4  Am. 
Dec.  255;  Richter  v.  /rictn,  28  Ind.  26;  Halt 
v.  McLeod,  2  Met.  (Ky.)  08,  74  Am.  Dec, 
400;  Kerr,  Fraud  &  Mistake,  §  718;  Walk- 
er v.  Shackelford,  49  Ark.  503,  4  Am.  St. 
Rep.  61,  5  S.  W.  887;  Hodgkins  v.  Farring- 
ton,  150  Mass.  19,  5  L.  R.  A.  209,  15  Anu 
St.  Rep.  168,  22  N.  E.  73. 

Nothing  can  be  regarded  as  part  perform- 
ance to  take  the  case  out  of  the  operation 
of  the  statute  which  does  not  place  the  par- 
ty in  a  situation  which  is  a  fraud  upon  him, 
unless  the  contract  be  executed. 

Weber  v.  Marshall,  19  Cal.  447. 


1905. 


Howes  y.  Babmoit. 


669 


Where  nothing  has  been  done  further  than 
to  pay  a  consideration,  there  is  nothing  in 
the  way  of  restoring  the  parties  to  their 
original  condition^  and  therefore  of  revok- 
ing the  license. 

//tt/f  V.  McCauley,  53  Pa.  206,  91  Am. 
Dec.  203;  Wilson  v.  St.  Paul,  M,  &  3/.  72. 
Co.  41  Minn.  56,  4  L.  R.  A.  378,  42  N.  W. 
600;  Woodward  v.  Seely,  11  111.  157,  50  Am. 
Dec.  445 ;  Johnson  v.  Shillman,  29  Minn.  95, 
43  Am.  Rep.  192,  12  N.  W.  149;  Great  Falls 
Waterworks  Co.  v.  Great  Northern  R,  Co, 
21  Mont.  487,  54  Pac.  966. 

Mr.  W.  W,  Woods,  for  respondents : 

The  court  has  always  affirmed  the  equi- 
table power  of  the  court  in  proper  cases  to 
grant  specific  performance  of  parol  con- 
tracts for  the  sale  of  lands.  Part  perform- 
ance takes  these  cases  out  of  the  provi- 
sions of  the  statute  of  frauds. 

Bowman  v.  Ayers,  2  Idaho,  465,  %\  Pac. 
405;  Stowell  v.  Tucker,  7  Idaho,  312,  62  Pac. 
1033;  Feeney  v.  Chester,  7  Idaho,  324,  63 
Pac.  192;  Francis  v.  Green,  7  Idaho,  668, 
65  Pac.  3tt2;  Deeds  v.  Stephens,  8  Idaho, 
514,  69  Pac.  534;  Barton  v.  Dunlap,  8  Idaho, 
82,  66  Pac.  832;  Flickinger  v.  Shaw,  87  Cal. 
126,  11  Lr.  R.  A.  134,  22  Am.  St.  Rep.  234. 
25  Pac.  268;  Qrimshaw  v.  Belcher,  88  <^al. 
217,  22  Am.  St.  Rep.  298,  26  Pac.  84. 

Contracts  made  by  husband  and  wife 
where  possession  has  been  delivered  will 
be  specifically  enforced. 

Clayton  v.  Frasiier,  33  Tex,  91;  Womack 
V.  Womack,  8  Tex.  397,  58  Am.  Dec.  119; 
Dalton  v.  Rust,  22  Tex.  133. 

Mr.  Robert  N.  Dnnn,  also  for  respond- 
ents: 

The  mere  fact  that  the  deed  was  taken  in 
the  name  of  Mrs.  rsarmon  alone  created  no 
inference  that  the  property  was  her  sepa- 
rate property,  the  deed  having  been  made  on 
a  purchase. 

Meyer  v.  Kinzer,  12  Cal.  254;  Pixley  v. 
Huggins,  15  Cal.  128. 

All  property  acquired  by  either  husband 
or  wife  after  the  marriage,  except  that  ac- 
quired in  one  of  the  particular  ways  men- 
tioned in  §§  2495  and  2496,  is  community 
property,  and  the  burden  is  on  the  party 
claiming  it  as  separate  property  to  provo 
it  to  be  such  by  clear  and  convincing  evi- 
dence. 

Davis  V.  Green,  122  Cal.  364,  56  Pac.  10; 
RcBoody,  113  Cal.  682,  45  Pac.  860;  Yesler 
V.  Hochstettler,  4  Wash.  349,  30  Pac.  398: 
Dimmick  v.  Dimmick,  95  Cal.  323,  30  Pac. 
547;  Morgan  v.  Lones,  78  Cal.  58,  20  Pac. 
260;  Piwley  v.  Huggins,  15  Cal.  128;  Meyer 
V.  Kinzer,  12  Cal.  254. 

Ailshioy  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  the  trial  court  entered  a  de- 
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cree  for  the  specific  performance  of  a  parol 
contract  to  grant  a  perpetual  easement  in 
a  stairway  maintained  in  appellants'  build- 
ing. The  principal  facts  upon  which  the 
decree  was  entered  are  briefly  as  follows: 
In  the  month  of  November,  1899,  the  re- 
spondents, Howes  &  King,  were  the  owners 
of  lot  6  and  the  south  one  half  of  lot  8  in 
block  21  in  the  city  of  Wallace,  on  which 
stood  a  two-story  brick  building,  the  ground 
floor  of  which  was  occupied  b}  thorn  as  a 
store  building,  and  the  second  floor  as  a 
dwelling.  About  this  time  the  appellants 
purchased  the  north  half  of  lot  8.  which  ad- 
joins the  Howes  &  King  property  on  the 
east,  and  began  to  erect  a  two-story  brick 
building,  50  feet  square.  Prior  to  this  time 
Howes  &  King  had  maintained  a  back  stair- 
way to  their  building,  with  the  landing  on 
the  vadint  lot  purchased  by  the  Barmons, 
and,  in  passing  from  the  street  to  and  from 
their  stairway,  they  passed  over  this  vacant 
lot.  When  the  Barmons  began  to  build, 
they  tore  away  the  landing,  and,  of  course, 
left  Howes  &  King  without  any  means  of 
ingress  or  egress  to  and  from  the  second 
story  of  their  building.  At  this  juncture 
the  respondent  Howes  and  the  appellant 
Abraham  Barmon  had  some  discussion  over 
the  construction  of  a  stairway  by  the  Bar- 
mons, and  the  future  use  thereof  by  Howes 
&  King.  Up  to  this  time  the  Barmons  had 
planned  to  build  their  stairway  on  the  east 
side  9f  their  building.  Howes  and  Barmon 
do  not  agree  as  to  what  conversation  took 
place  between  them  with  reference  to  the 
stairway  and  the  future  use  thereof,  and 
we  therefore  quote  from  the  finding  of  the 
trial  court  on  that  point.  He  finds  "that, 
during  the  time  of  the  construction  of  said 
buildiner.  these  defendants  offered  to  give  the 
plaintiffs  the  use  forever  of  the  front  stair- 
way leading  to  the  upper  story  of  their  said 
building,  and  connecting  with  the  upper 
story  of  the  building  so  occupied  by  the 
plaintiffs  and  their  families,  for  the  consid- 
eration of  a  strip  of  land  of  5  feet  on  the 
north  part  of  the  south  one-half  of  lot  8, 
block  21,  and  plaintiffs  agreed  to  said  prop- 
osition." This  finding  of  the  court  is  fol- 
lowed by  a  finding  that  in  the  month  of 
November,  1899,  in  pursuance  of  said  con- 
tract, the  plaintiffs  went  into  the  possession 
and  use  of  the  stairway,  and  the  defendants 
at  the  same  time  went  into  the  possession 
and  use  cf  the  5-foot  strip  off  the  north 
end  of  the  south  half  of  lot  8.  This  strip 
of  land  was  contiguous  to,  and  immediately 
south  of,  the  Barmon  premises,  on  which 
the  building  was  erected.  The  record  shows 
that,  after  the  conversation  took  place  be- 
tween Howes  and  Barmon,  the  plans  for 
the  Barmon  building  were  so  modified  as 
to  run  the  stairway  up  on  the  west  side  of 
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the  building,  and  next  to  the  Howe?  &  King 
building,  instead  of  on  the  east  side,  aa 
originally  planned.  No  written  agreement 
of  any  kind  was  entered  into,  and- after  the 
building  was  completed  the  stairway  was 
used  by  the  Harmons  and  their  tenants, 
and  also  by  Howes  &,  King  and  their  tenants. 
On  the  other  hand,  the  Barmons,  by  means 
of  posts,  erected  a  porch  5  feet  wide  and  50 
feet  long  (the  full  length  of  their  building) 
to  the  second  story  of  the  building,  and 
used  that,  in  connection  with  their  resi- 
dence in  the  second  story  of  that  building, 
until  a  few  days  prior  to  the  commencement 
of  this  action.  Matters  ran  along  in  this 
manner  until  about  the  14th  day  of  June, 
1902,  when  the  Barmons  tore  away  the 
porch,  and  ceased  to  use  the  same,  and  noti- 
fied Howes  &  King  that  it  was  their  in- 
tention to  revoke  the  license  previously 
granted  to  them  to  use  the  stairway;  and 
they  thereupon  proceeded  to  lock  up  the 
front  entrance  and  close  up  the  entrance 
from  the  top  of  the  stairway  into  the  Howes 
&  King  building.  The  respondents  there- 
upon commenced  this  action,  and  secured  a 
temporary  injunction  against  the  appellants, 
restraining  them  from  closing  up  the  stair- 
way or  interfering  with  their  free  use  there- 
of. The  Barmon  property  was  purchased 
in  the  name  of  Fannie  Barmon,  the  wife  of 
the  defendant  Abraham  Barmon,  and  at  all 
times  has  stood  upon  the  records  in  her 
name,  and  is  claimed  by  her  as  her  separate 
property.  A  great  portion  of  the  briefs  of 
counsel  has  been  devoted  to  the  discussion  of 
the  evidence  on  that  question,  and  the  law 
applicable  thereto.  The  court  found,  how- 
ever, that  the  property  was  the  community 
property  of  the  defendants,  and  we  are  in- 
clined to  think  there  is  sufficient  evidence 
in  the  record  to  justify  that  finding.  It  is 
not  necessary  for  us,  however,  to  discuss  the 
sufficiency  of  the  eviience  to  sustain  the 
findings,  for  the  reason  that,  in  the  view 
we  take  of  this  case,  the  findings  of  fact  do 
net  support  the  legal  conclusions  that  the 
court  has  drawn  from  them. 

The  appellants  claim  that  the  privileges 
exercised  by  each  over  the  realty  of  the  oth- 
er were  merely  mutual  licenses,  revocable 
by  either  at  will.  On  the  other  hand,  the 
respondents  claim  that  these  transactions 
amounted  to  mutual  contracts  for  convey- 
ances by  good  and  sufficient  deeds, — a  titk 
from  Howes  &  King  to  the  Barmons  to  the 
6-foot  strip  of  ground  immediately  south 
of  the  Barmon  building,  and  a  conveyance 
from  the  Barmons  to  Howes  &  King  of  a 
perpetual  easement  in  the  stairway  ascend- 
ing from  the  street  to  the  second  story  of 
their  building. 

It  is  difficult  to  ascertain  from  the  great 
mass  of  oonflicting  decisions  just  when  a  li* 
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cense  to  use  or  impose  a  servitude  upon  the 
real  property  of  another  ceases  to  be  a  mere 
license  revocable  at  will,  and  ripens  into 
the  certainty  and  dignity  of  an  easement. 
•Still  there  are  some  primary  and  fundamen- 
tal principles,  well  established,  which  under- 
lie this  class  of  cases,  a  reference  to  which 
should  afford  a  reasonably  safe  guide. 

It  is  settled  law  that  a  license  creates  no 
estate  in  lands,  and  may  therefore  rest  in 
parol.  Johnson  y,  Skillman,  29  Minn.  95, 
43  Am.  Rep.  192,  12  N.  W.  149;  Mumford  v. 
Whitney,  15  Wend.  380,  30  Am.  Dec.  60; 
Great  Falls  Waterworks  Co.  v.  Great  North- 
ern R.  Co,  21  Mont.  487,  54  Pac.  963;  Cook 
V.  Steams,  11  Mass.  533;  Clark  v.  Gliddcn^ 
60  Vt.  702,  15  Atl.  358;  Wood  v.  Leadbitter, 
13  Mees.  &  W.  838,  16  Ensrlish  Ruling  Cases. 
54;  Jones,  Easements,  §§  63,  68.  On  the 
other  hand,  an  easement  is  an  interest  or 
estate  in  real  property,  and  is  subject  to 
the  operation  of  the  statute  of  frauds.  Rev. 
Stat.  1887,  §  6007;  14  Cyc.  Law  A  Proc  p. 
1144;  Pifer  v.  Broton,  43  W.  Va.  412,  49 
L.  R.  A.  497,  and  note,  27  S.  £.  399;  Clark 
V.  Glidden,  60  Vt.  702,  15  Atl.  358;  Jones, 
Easements,  §  65.  Where  the  contract  or 
agreement,  whether  it  be  called  a  license  or 
an  easement,  looks  to  the  acquirement  of  a 
right  of  passage,  as  in  this  case,  over  a 
stairway,  and  rests  entirely  in  parol,  it  is 
clear,  under  all  the  authorities,  that  the 
licensee  or  grantee  must  have  entered  into 
possession,  expended  money,  and  made  im- 
provements in  such  manner  and  to  such  an 
extent  that  a  refusal  to  enforce  the  agree- 
ment in  specific  terms  wouli  work  a  fraud 
upon  the  licensee  or  grantee.  10  Am.  k 
Eng.  Enc.  Law,  2d  ed.  p.  412;  18  Am.  & 
Eng.  Knc.  Law,  2d  ed.  p.  1146;  Baltimore 
d  H,  It.  Co,  V.  Algire,  65  Md.  337,  4  Atl. 
293.  See  note  to  Pifer  v.  Broum,  49  L.  R. 
A.  497.  It  is  also  true  that  the  nllesTcd 
part  performance  relied  on  to  take  the  case 
out  of  the  statute  of  frauds  must  be  founded 
on,  and  referable  solely  to,  the  specific  terms 
of  the  agreement.  Johnson  v.  Skillman,  29 
Minn.  95,  43  Am.  Rep.  192,  12  N.  W.  149; 
Wheeler  v.  Reynolds,  66  N.  Y.  227;  Wise- 
man V.  Luoksinger,  84  N.  Y.  31,  38  Am. 
Rep.  479.  In  this  cose  the  respondents 
had  parted  with  nothing  whatever.  They 
paid  no  consideration  for  the  perpetual 
easement  they  claim  to  have  purchased. 
They  were  out  nothing  for  the  construction 
of  the  stairway,  and  the  evidence  shows 
that  they  never  at  any  time  have  assisted  in 
maintaining  or  keeping  up  the  stairway,  or 
keeping  the  same  cleaned  or  licfhted ;  nor  did 
the  respondents  offer  to  show  upon  the 
trial  what  agreement,  if  any,  they  made 
with  reference  to  the  maintenance  of  the 
stairway,  or  the  care  and  lighting  of  the 
same,  or  the  width  thereof,  or  the  character 
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of  the  stairway  which  should  be  constructed 
or  maintained.  It  is  true  that  the  appel- 
lants entered  into  the  possession  and  use  of 
the  5-foot  strip  of  land  which  respondents 
contend  was  Jto  be  given  as  a  consideration 
for  this  easement.  But  it  is  not  contended 
anywhere  that  the  use  of  this  strip  of  land 
was  of  any  greater  value  for  the  same  period 
of  time  than  was  the  right  to  pass  over  the 
stairway  for  a  like  period  of  time.  These 
rights  appear  to  have  been  mutual  and  in- 
terchangeable, and  one  would  apparently  off- 
set the  other.  This  arrangement  or  agree- 
ment should  be  interpreted  and  dealt  with 
in  the  light  of  the  circumstances  under 
which  the  parties  acted.  It  is  clearly  ap- 
parent from  the  testimony  of  both  Howes 
and  Barmon  that,  whatever  conversation 
or  agreement  they  had,  it  was  merely  in 
the  light  and  spirit  of  an  exchange  of 
neighborly  courtesies,  and  was  never  given 
the  consideration  which  the  parties  would 
attach  to  a  contract  which  looks  to  one  par- 
ty parting  with  the  fee  to  his  property,  and 
the  other  to  burdening  his  realiy  with  a 
perpetual  servitude.  As  an  instance  of  this, 
the  title  to  the  property  stood  on  the  rec- 
ords in  the  name  of  Mrs.  Barmon  at  the 
time  of  the  agreement,  and  yet  no  contract 
was  made  with  her,  and  nothing  appears  to 
have  been  said  in  reference  to  the  transfer 
of  title,  or  whether  or  not  the  property  wa-s 
community  property,  or  the  separate  prop- 
erty of  the  wife. 

There  is  no  reason  shown  in  this  case, 
that  we  can  discover,  why  the  aid  of  a 
court  of  equity  should  be  invoked  in  behalf 
of  the  plaintiffs.  If  the  court  should  re- 
fuse to  decree  them  a  perpetual  easement  in 
this  stairway,  they  would  be  in  no  worse 
position  than  they  would  have  been  in  the 
'first  place,  had  the  Barmons  erected  their 
building  without  permitting  plaintiffs  to 
use  their  stairway.  In  that  event  Howes  & 
King  would  have  been  under  the  necessity 
of  erectin(?  a  stairway  by  means  of  which 
U*  reach  the  second  story  of  their  building. 
They  have  parted  with  no  consideration  for 
the  use  of  this  stairway,  nor  have  they  lost 
any  property  or  right  by  reason  of  having 
neglected  to  build  a  stairway  themselves. 
If  they  are  refused  a  decree  in  this  case,  they 
will  only  be  left  in  the  same  position  they 
orifjin^lly  occupied.  This  is  a  CRse  where  n 
Tefus<il  bv  the  court  to  grint  pl'tintiffs  a  de- 
cree will  leave  them  absolutely  in  statu  quo. 
But  courts  of  equity  grant  relief  in  such 
cases  upon  the  principal  theory  that  the 
parties  cannot  be  placed  in  the  position  they 
oridnally  occupied,  and  therefore  equity 
will  compel  them  to  live  up  to  their  agree- 
ments. Here  the  reasons  for  equitable  in- 
terposition do  not  seem  to  exist,  and  we  do 
not  think  it  would  be  either  just  or  con- 
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scionable  for  a  court  to  encumber  the  appel- 
lants' property  wim  a  perpetual  servitude, 
which  the  evidence  shows  would  depreciate 
the  property  from  10  to  25  per  cent.  The 
privileges  granted  by  appellants  to  respond- 
ents were  evidently  of  a  purely  personal 
character,  and  would  not  have  been  con- 
ferred on  a  stranger  to  the  licensors,  even 
though  he  had  had  title  to  the  Howes  &  King 
property.  But  if  the  easement  should  be 
decreed  as  contended  for,  it  would  run  with 
the  Howes  &  King  property,  and  would  pass 
to  their  grantees,  whoever  they  might  be. 
After  the  perusal  of  a  great  number  of 
conflicting  and  inharmonious  decisions,  wo 
have  been  unable  to  find  any  case  where 
tne  courts  have  held  a  license  such  as  this 
irrevocable  on  the  ground  alone  that  the 
licensee  had  been  let  into  possession;  but 
in  such  cases,  where  specific  performance 
has  been  required,  the  courts  have  uniform- 
ly rested  their  decisions  upon  the  grounds 
that  the  licensee  had  not  only  been  l?t  into 
possession,  but  that  he  had  made  expendi- 
tures or  erected  valuable  improvements, 
for  which  he  could  not  be  adequately  com- 
pensated in  damages.  Lawrence  v.  Spiingjr, 
49  M.  J.  £q.  289,  31  Am.  St.  Rep.  702,  24 
Atl.  933;  Wheeler  v.  Reynolds,  66  N.  Y. 
227 ;  notes  to  ca«e8  hereinbefore  cited.  The 
modern  decisions  seem  strongly  inclined  to 
hold  a  parol  agreement  looking  to  encum- 
bering real  property  with  a  servitude  as  a 
mere  license,  revocable  at  will,  and  this  we 
think  the  much  safer  rule.  While  this  court 
is  not  now  prepared  to  go  to  the  extent  an- 
nounced in  Crosd^le  v.  Lanigan,  129  N.  Y. 
604,  26  Am.  St.  Rep.  551,  29  N.  E.  824,  still 
the  language  there  used  by  the  New  York 
court  appeals  to  us  as  both  safe  and  just, 
when  they  say:  ''The  courts  in  this  state 
have  upheld  with  great  steadiness  the  gen- 
eral rule  that  a  parol  license  to  do  an  act  on 
the  land  of  the  licensor,  while  it  justifies 
anything  done  by  the  licensee  before  revoca- 
tion, is  nevertheless  revocable  at  the  option 
of  the  licensor;  and  this,  nlthou&^h  the  inten- 
tion was  to  confer  a  continuing  right,  and 
money  had  been  expended  by  the  licensee  up- 
on the  faith  of  the  license.  This  is  plainly 
the  rule  of  the  statute.  It  is  also,  we  be- 
lieve, the  rule  required  by  public  policy.  It 
prevents  the  burdening  of  lands  with  re- 
strictions founded  upon  oral  agreements 
easily  misunderstood."  See  also  Johnson  v. 
SkWmany  29  Minn.  95,  43  Am.  Rep.  192, 
12  N.  W.  149;  Cronkhite  y,  Cronkhite,  94 
N.  Y.  323;  8t.  Louis  Nat,  Stockyards  v. 
Wiggins  Ferry  Co.  112  111.  384,  54  Am.  Rep. 
243;  Wood  v.  Michigan  Air  Line  R.  Co.  90 
Mich,  334,  51  N.  W.  263.  This  seems  to 
grow  out  of  the  proposition  that,  since  a 
parol  license  to  impress  real  property  with 
a  servitude  cannot  be  perpetual  or  irrevo- 
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cable,  on  account  of  the  prohibitions  of  the 
statute  of  frauds,  and  the  parties  not  having 
complied  with  the  requirements  of  the  stat- 
ute, they  will  be  presumed  to  have  dealt  in 
conformity  with  law,  and  therefore  to  have 
intended  a  license  rather  than  an  easement. 
The  trial  court  evidently  concluded  in  this 
case  that  the  acts  and  conduct  of  the  par- 
ties amounted  to  an  executed  contract  for  a 
perpetual  easement  over  the  appellants' 
property,  but  we  are  clearly  of  the  opinion 
that  it  only  amounted  to  a  license  revocable 
at  will.  It  follows  that  the  judgment  must 
he  reversed^  and  it  is  so  ordered.  The  cause 
is  remanded,  with  directions  to  enter  judg- 
ment in  accordance  with  the  views  herein 
expressed.    Costs  awarded  to  appellants. 

StookslaKor,  Ch.  J.,  and  Snllivaiiy  J., 

concur. 


W.  G.  WHITNEY,  Respt., 

V, 

E.   H.   DEWEY,  Appt. 
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*1.  I^'hcrc  a  motion  for  a  nefv  trial  has 
been  made,  and  the  statement  used  on  such 
motion  contiiined  an  assignment  and  speci- 
fication of  erroi-s,  and  an  appeai  is  taken 
from  the  order  denying  the  motion,  and  the 
original  brief  of  appellant  contains  no  enu- 
merailon  of  errors  relied  on,  but  refers  to  the 
transcript  and  discusses  such  errors,  and 
prior  to  the  argument  in  the  appellate  court 
a  supplementnl  brief  is  flled  by  appellant, 
making  n  specific  enumeration  of  such  errors, 
the  same  will  be  regarded  as  a  substantial 
compliance  with  the  rules  of  this  court,  and 
the  case  will  be  examined  on  the  merits. 

2.  Section  4427,  Rev.  Stat.  1887,  fflTea  to 
an  aicicrlevetl  party  an  exception  to 
tbe  ruling:  of  tlie  conrt  In  granting  or 
overruling  a  motion  for  a  new  trial,  and 
on  appeal  from  such  order  the  appellant  is 
entitled  to  have  the  assignment  and  specifl 
cation  of  errors  contained  in  his  statement 
used  on  the  hearing  of  such  motion  examined 
and   considered   by   the  appellate  court. 

3.  A  deed  nlmolnte  on  ItM  face  cannot 
be  dellTered  to  tbe  nrrantee  tbereln 
named,  to  be  by  him  held  In  escrow ;  and  a 
delivery  which  purports  to  be  such  will  op 
erate  as  absolute  and  freed  from  all  parol 
conditions,  and  title  will  vest  at  once. 

4.  It  In  a  nettled  principle  of  law  tliat 
tbe  evidence  of  delivery  of  a  deed 
must  come  from  without  the  deed :  In  other 
words,  a  deed  does  not  upon  Its  face  show 
delivery,  and  therefore  parol  evidence  Is  ad- 
missible to  show  such  fact. 

6.  Parol    evidence    la    inadmissible    to 

•Headnotes  by  AiLsniE,  J. 

Note. — For  a  case  in  this  series  holding  that 
a  deed   cannot  he  delivered    in   escrow   to  tbe 
grnntee.  see  Darling  v.  Butler,  10  I..  R.  A.  4G0, 
with  note  as  to  definition  of  escrow. 
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sbovr  tbat  a  deed  delivered  to  tbe 
srrantee  and  absolute  on  Its  face  shall  take 
effect  only  upon  the  performance  of  some  con- 
dition or  the  happening  of  some  contingency 
unexpressed  therein. 
0.  In  such  case  tbe  vestlngr  of  title  Is 
determined  by  the  legal  effect  of  the  terms 
of  the  grant,  and  cannot  be  controlled  by 
parol  evidence. 

7.  A  iirrantor  cannot  by  "warranty  deed, 
absolute  on  its  face,  and  free  from 
conditions  or  restrictions,  convey  such 
a  title  to  his  grantee  as  will  enable  the 
grantee  to  pass  a  good  title  to  a  specific  cor- 
poration, and  at  the  same  time  attach  such 
parol  conditions  to  the  deed  upon  Its  de- 
livery as  to  preclude  the  grantee  from  trans- 
ferring an  equally  good  title  to  any  other 
person  or  coi'poratlon. 

8.  Wbere  B.  executes  a  warranty  deed 
free  from  any  conditions  or  aaallfll- 
cations  Hs  to  the  vesting  of  title,  and  de- 
livers it  to  the  grantee,  W.,  accompanied  with 
a  contemporaneous  parol  agreement  to  the  ef- 
fect that  W.  shall  form  a  corporation  and 
deed  the  property  to  such  corporation,  and 
thereupon  pay  B.  ^1,000  cash  and  deliver 
to  B.  15.000  worth  of  first-mortgage  bonds 
of  the  corporation  secured  on  the  property 
80  deeded,  and  the  deed  Is  placed  In  the  hands 
of  the  grantee  to  facilitate  such  transaction. 
— Held,  that  the  delivery  was  absolute,  and 
title  vested  at  once  In  tbe  grantee. 

O.  ISven  tbovRb  a  valid  delivery  of  a 
deed  bad  not  been  made  at  the  time  of 
its  execution,  still  the  grantor  may  thereafter 
ratify  the  wrongful  taking  of  the  deed  by  the 
grantee  after  the  grantor  has  acquired  com- 
plete knowledge  of  the  facts  of  the  transac- 
tion, and  thereby  perfect  the  title. 

(B'ebruai-y  23,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Canyon 
County  in  plaintiff's  favor  in  an  action 
brought  to  quiet  title  to  certain  real  es- 
tate.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  M.  Ruick  and  W.  E.  Borah, 
for  appellant: 

There  is  no  rule  of  pleading  and  practice 
which  will  permit  an  allegation  that  a  deed 
was  delivered  under  the  terms  of  a  written 
contract,  and  proof  of  the  fact  that  it  was 
delivered  under  an  oral  contract,  when  tlie 
question  of  delivery  is  not  an  incident,  but 
goes  to  the  vital  controversy  in  the  case, 
and  to  the  very  validity  of  the  deed  itself. 

Spader  v.  McNeil,  130  Cal.  500,  62  Pac 
S28;  Frazier  v.  Ehenezer  Baptist  Church, 
fiO  Kfln.  404,  50  Pac.  752;  Westchestn-  F. 
Ivs,  Co.  V.  Coverdale,  9  Kan.  App.  051.  58 
Pac.  1029;  Mayrtard  y..  Firemen's  Fund  Ins. 
Co.  34  Cal.  60,  91  Am.  Dec.  672;  fitout  v. 
Coffin,  28  Cal.  65;  Cox  v.  McJjaughlin,  65 
On  I.  207:  R  inkle  v.  8an*Francisco  d  N.  l\ 
R.  Co.  55  Cal.  627;  Perkins  Windmill  ^i 
Ax  Co.  v.  Yeoman,  93  Tnd.  App.  483.  55  N. 
E.  782;  Stewart  v.  Cleveland,  C.  C.  d  8t.  L. 
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B,  Co,  21  Ind.  App.  218,  52  N.  E.  89; 
Truehlood  v.  Shellhouse,  19  Ind.  App.  91, 
49  N.  E.  47 ;  Brotoning  v.  WaZ&rwn,  45  Mo. 
477;  Gliok  v.  WeathertooiB,  14  Wash.  560, 
46  Pac.  156;  Wheeler  v.  flfcfcad,  7  Nev.  204; 
J^daww  V.  Uicks,  41  Tex.  239;  Rogers  v. 
J[:tm6a«,  121  Cal.  247,  63  Pac.  649;  Mon- 
dran  v.  GouXy  51  Cal.  151. 

If  a  writing  imports  upon  its  face  to  be 
a  complete  expression  of  the  whole  agree- 
ment, it  is  to  be  presumed  that  the  parties 
have  introduced  into  it  every  material  item 
and  term;  and  parol  evidence  cannot  be  ad- 
mitted to  add  another  term  to  the  agree- 
ment, although  the  writing  contains  noth- 
ing on  the  particular  one  to  which  the 
parol  evidence  is  directed. 

Harrison  v.  McCormick,  89  Cal.  327,  23 
Am.  St.  Rep.  469,  26  Pac.  830;  Nicholson 
v.  Tarpey,  89  Cal.  617,  26  Pac.  1102;  Thomp- 
son V.  Libby,  34  Minn.  374,  26  N.  W.  1 : 
Naumberg  v.  Young,  44  N.  J.  L.  333,  43  Am. 
Rep.  380;  Hei  v.  Heller,  53  Wis.  415,  10 
N.  W.  620;  Crecry  v.  Holly,  14  Wend.  26; 
Stone  v.  Harmon,  31  Minn.  512,  19  N.  W. 
88;  Mackey  v.  Magnon,  12  Colo.  App.  137,  54 
Pac.  907;  Ming  v.  Pratt,  22  Mont.  262,  56 
Pac.  279;  Judson  v.  Malloy,  40  Cal.  307; 
Mcintosh-Huntington  Co.  v.  Rice,  13  Colo. 
App.  393,  58  Pnc.  358;  Irving  v.  Cunning^ 
ham,  66  Cal.  15,  4  Pac.  766;  Liverpool,  L. 
d  G.  Ins.  Co.  V.  T.  M,  Richardson  Lunibrr 
Co.  11  Okla.  585,  69  Pac.  938;  Forsyth  Mfg. 
Co,  V.  Castlen,  112  Ga.  109,  81  Am.  St.  Rep. 
28.  37  S.  E.  485;  Hand  v.  Miller,  58  App. 
Div.  126,  68  N.  Y.  Supp.  531;  Hilgar  y. 
Miller,  42  Or.  552,  72  Pac.  319. 

Whether  a  deed  passes  title  or  not  must 
be  determined  by  its  legal  effect.  If  it 
has  been  executed  and  delivered  its  effeft 
is  determined  by  its  language.  The  deed 
cannot  be  delivered  to  the  grantee  as  an 
escrow. 

Motory  v.  Heney,  86  Cal.  471,  25  Pac.  18; 
Co.  Litt.  36a;  Williams  v.  Greeny  Cro.  Eliz. 
pt.  2,  p.  884;  Shep.  Touch.  59;  Whyddon*s 
Case,  Cro.  Eliz.  pt.  2,  p.  520;  Braman  v 
Bingham,  26  N.  Y.  483;  Worrall  v.  Munn. 
5  N.  Y.  238,  55  Am.  Dec.  330;  Bleuoitt  v. 
Boorum,  142  N.  Y.  357,  40  Am.  St.  Rep. 
600,  37  N.  E.  119;  Latoton  v.  Sager,  11  Birb. 
349;  Fairbanks  v.  Metcalf,  8  Mass.  237; 
Ward  v.  Lewis,  4  Pick.  518;  Darling  v. 
Butter,  10  L.  R.  A.  469,  45  Fed.  332;  Hub- 
bard V.  Greeley,  84  Me.  340,  17  L.  R.  A. 
511,  24  Atl.  799;  Hargrove  v.  Melbourne. 
86  Ala.  270,  5  So.  285;  Richmond  v.  Mor- 
ford,  4  Wash.  337,  30  Pac.  241,  31  Pac.  513: 
Stevenson  v.  Crapnell,  114  111.  19,  28  N.  E. 
379;  Neely  v.  Lewis,  10  111.  31;  3  Washb. 
Real  Prop.  267;  Kingsbury  v.  Burnside,  58 
111.  310,  11  Am.  Rep.  07;  Jackson  v.  Cleve- 
landy  15  Mich.  94,  90  Am.  Dec.  26fl;  Baker 
▼.  Baker,  159  111.  394,  42  N.  E.  867;  McCann 
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V.  Atherton,  106  111.  35;  Gaston  v.  Port- 
land, 16  Or.  255,  19  Pac.  130;  Miller  v. 
Fletcher,  27  Gratt.  403,  21  Am.  Rep.  356; 
Wadsworth  v.  Warren,  12  Wall.  313,  20  L. 
ed.  404. 

There  was  an  attempt  to  show  by  parol 
evidence  a  trust  which  is  in  the  teeth  of 
our  statute  of  frauds. 

Rev.  Stat.  §  607;  Feeney  v.  Houmrd,  79 
Cai.  525,  4  L.  R.  A.  826,  12  Am.  St.  Rep. 
162,  21  Pac.  985;  Johnson  v.  Calnan,  19 
Colo.  168,  41  Am.  St.  Rep.  224,  34  Pac. 
no.5;  Doran  v.  Doran,  .99  Cal.  311,  33  Pac. 
929;  Highland  Park  Co.  v.  Walker,  13  Colo. 
App.   352,  ^7    Pac.   769. 

If  the  grantor  delivers  the  deed  to  the 
grantee,  the  law  will  not  allow  the  solemn 
recital  therein  of  conveyance  and  delivery  to 
be  so  modified  as  to  show  that  it  was  held 
by  the  grantee  in  escrow,  or  for  some  other 
pur  nose  than   that  of  conveying  title. 

Mays  V.  Shields,  117  Ga.  814,  45  S.  E.  68; 
Sims  V.  Greenfield  d  N.  R.  Co,  102  Mo. 
App.  29,  74  S.  W.  421;  Findley  v.  Means, 
71  Ark.  289,  73  S.  W.  101;  Galveston,  H. 
d  S.  A.  R.  Co.  V.  Pfeuffer,  56  Tex.  72; 
Ward  V.  Dougherty,  75  Cal.  240,  7  Am.  St. 
T?ep.  151,  17  Pnc.  193;  Tunison  v.  Chamb- 
lin,  88  111.  379;  McClendon  v.  Brockett,  32 
Tex.  Civ.  App.  150,  73  S.  W.'854;  Hoffmire 
V.  Martin,  29  Or.  240,  45  Pac.  754;  Bury  v. 
Young,  98  Cal.  446,  35  Am.  St.  Rep.  186, 
33  Pac.  338;  Ruiz  v.  Dow,  113  Cal.  490,  45 
Pac.  867;  Foley  v.  CowgilU  5  Blackf.  18, 
32  Am.  Dec.  49;  Hicks  v.  Goode,  12  Leigh, 
479,  37  Am.  Dec.  677;  Moss  v.  Riddle,  5 
Cranch,  351,  3  L.  ed.  123;  McGee  v.  Allison, 
04  Iowa,  527,  63  N.  W.  324;  Beers  v.  Beers, 
22  Mich.  43;  Blewett  v.  Front-Street  Cable 
if.  Co.  49  Fed.  126;  Bryan  v.  Walsh,  7  111. 
567. 

There  was  a  complete  delivery. 

McLennan  v.  McDonnell,  78  Cal.  273,  20 
Pac.  560;  Kenniff  v.  Caulfield,  140  Cal.  34, 
73  Pnc.  803;  Standiford  v.  Standiford,  97 
Mo.  231,  3  L.  R.  A.  299,  10  S.  W.  836; 
fjoffmire  v.  Martin,  29  Or.  240,  45  Pac. 
754;  Wittcnhrock  v.  Cass,  110  Cal.  1,  42 
Pac.  300;  Martin  v.  Flaharty,  13  Mont.  96, 
19  L.  R.  A.  242,  40  Am.  St.  Rep.  415,  32 
Pac.  287;  Phelan  v.  Hyland,  197  111.  395,  64 
N.  E.  380;  Schlicher  v.  Keeler,  61  N.  J.  Eq. 
394,  48  Atl.  393;  Doe  ex  den%.  Smith  v.  Roe, 
3  Penn.  (Del.)  233,  50  Atl.  59;  Adams 
V.  Baker,  50  W.  Va.  249,  40  S.  E.  356; 
Dclaplain  v.  Grubb,  44  W.  Va.  612,  67  Am. 
St.  Rep.  788,  30  S.  E.  201;  Hargrove  v. 
Melbourne,  86  Ala.  270,  5  So.  285. 

The  transfer  was  ratified. 

McNulty  V.  McNulty,  47  Kan.  208,  27 
Pac.  821;  Tucker  v.  Allen,  16  Kan.  312; 
Devin  v.  Himer,  29  Iowa,  297 ;  Hall  v.  Van- 
ness,  49  Pa.  457 ;  Pittman  v.  Sofley,  64  111. 
155;  Swisher  v.  Palmer,  ICg  III.  App.  432; 
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Taylor  v.  Smith,  61  App.  Div.  623,  71  N.  Y. 
Supp.  160;  Harkness  v.  Cleaves,  113  Iowa, 
140,  84  N.  W.  1033;  Holhrook  v.  Chamber' 
lin,  116  Mass.  155,  17  Am.  Rep.  146;  Parker 
V.  Hill,  8  Met.  447 ;  Cook  v.  Patrick,  135  111. 
499,  11  L.  R.  A.  573,  26  N.  E.  658. 

Messrs,  O.  O.  Haga  and  Hawley,  Pnok* 
etty  A  Hawley,  for  respondent: 

Appellant  has  assigned  no  error  in  this 
court  on  which  he  relies  or  seeks  a  reversal 
of  the  judgment  entered  against  him,  con 
trary  to  the  established  rules  of  practice 
and  the  rules  of  thi^  court. 

Rev.  Stat.  §  3863;  8  Am.  &  Eng.  Enc. 
Law.  p.  29;  Hanson  v.  McCue,  43  Cal.  178; 
United  States  v.  Tidhall,  3  Ariz.  384,  29 
Pac.  386;  Williston  v.  Fisher,  28  111.  43. 

The  failure  to  file  assignment  of  errors 
must  entail  an  affirmance  of  the  judgment 
or  decree. 

McNeill  V.  Kyle,  86  Ala.  338,  5  So.  461 ; 
Putnam  v.  Putnam,  3  Ariz.  182,  24  Pac. 
320;  Globe  Invest,  Co.  v.  Boyum,  3  N.  D. 
538,  58  N.  W.  339;  2  Enc.  PI.  &  Pr.  pp. 
922-927 ;  Rehberg  v.  Qreiser,  24  Mont.  487, 
62  Pac.  820,  63»Pac.  41;  Charles  Schatzlein 
Paint  Co,  v.  Godin,  24  Mont.  483,  62  Pac. 
819;  Shilling  v.  Curran,  30  Mont.  370,  76 
Pac.  998;  Purdy  v.  Steel,  I  Idaho,  216; 
Brovelli  v,  Bianchi,  136  Cal.  612,  69  Pac. 
416;  Squires  v.  Foorman,  10  Cal.  298;  Hag-, 
gin  V.  Clark,  28  Cal.  162;  Haas  v.  Pueblo 
County,  5  Colo.  125;  Johnson  v.  Robinson, 

68  Tex.  399,  4  S.  W.  625;  Schroeder  v. 
Schmidt,  74  Cal.  459,  16  Pac.  243;  Malone 
V.  Del  Norte  County,  77  Cal.  217,  19  Pac. 
422;  Pearson  v.  Flanagan,  52  Tex.  266; 
Chappell  V.  Missouri  P.  R.  Co.  75  Tex.  82, 
12  S.  W.  977;  San  Antonio  d  A,  P.  R.  Co. 
V.  Adams,  6  Tex.  Civ.  App.  102,  24  S.  W. 
839;  Button  v.  Reed,  25  Cal.  479;  Brew- 
ster V.  Johnson,  51  Cal.  222;  MoCormack  v. 
Phillips,  4  Dak.  506,  34  N.  W.  39;  Syndi- 
cate Improv.  Co.  v.  Bradley,  6  Wyo.   171, 

43  Pac.  79,  44  Pac.  60;  Ashley  v.  Martin, 
50  Ala.  537 ;  Ashman  v.  Flint  d  P,  M.  R.  Co. 
90  Mich.  507,  51  N.  W.  645;  Bishop  v.  Mid- 
dleton,  43  Neb.  10,  26  L.  R.  A.  445,  61  N. 
W.  129;  Daggs  v.  Hoskins,  5  Ariz.  236,  52 
Pac.  350;  Penny  v.  Fcllner,  6  Okla.  3S6,  50 
Pac.  123;  Gavin  v.  Gavin,  92  Cal.  292,  28 
Pac.  567;  Kyle  v.  Craig,  125  Cal.  107,  67 
Pac.  791;  Jay  \,  Zeissness,  6  Okla.  591,  62 
Pac.  928. 

Errors  must  be  separately  stated  and  dis- 
tinctly pointed  out;  general  assignments 
are  not  sufficient. 

Bell  V.  Southern  P.  R.  Co.  144  Cal.  560. 
77  Pac.  1124;  Louisville,  N.  A.  d  C.  R.  Co. 
V.  Renicker,  8  Ind.  App.  404,  35  N.  E.  1047; 
Eagle  Fire   Co.   v.    Globe   Loan   d   T.    Co. 

44  Neb.  380,  62  N.  W.  895;  Sigler  v.  McCon- 
nell,  45  Neb.  698,  63  N.  W.  870;  Chicago, 
R,  I.  4  P.  R.  Co.  V.  Moffitt,  75  111.  624; 
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Chicago  City  R.  Co.  v.  Van  Vleck,  40  HI. 
App.  367 ;  Phillips  v.  Owsley,  4  Ky.  L.  Rep. 
832;  Honeycutt  v.  St,  Louis,  I.  M,  d  8,  R, 
Co,  40  Mo.  App.  674;  Archbishop  y.  Hack, 
23  Or.  636,  32  Pac.  402;  M^Oullough  y.  Mar- 
tin (Ind.  App.)  35  N.  E.  719;  Saunders  v. 
Montgomery,  143  Ind.  185,  41  N.  K  453; 
McCormack  y.  Phillips,  4  Dak.  506,  34  N. 
W.  39;  Christian  v.  Bowman,  49  Minn.  99, 
51  N.  W.  663;  Stephenson  v.  Flagg,  41  Neb. 
371,  59  N,  W.  785;  Reilly  v.  Atchison,  4 
Ariz.  72,  32  Pac.  262;  Bill  v.  Klaus,  4  Dak. 
328,  30  N.  W.  171;  Commercial  Nat.  Bank 
v.  Brill,  37  Neb.  626,  56  N.  W.  382;  Sher- 
man y.  Shaw,  9  Nev.  148;  Metropolitan 
Nat,  Bank  v.  Rogers,  3  C.  C.  A.  666,  3 
U.  S.  App.  406,  53  Fed.  776;  Richardson 
V,  Walton,  9  C.  C.  A.  604,  17  U.  S.  App. 
525,  61  Fed.  535;  Nading  v.  Elliott,  137 
Tnd.  261,  36  N.  E.  695;  Dabney's  Appeal, 
120  Pa.  344,  14  Atl.  158;  Lutlopp  y.  Heok- 
mann,  70  N.  J.  L.  272,  57  Atl.  1046;  VinaU 
v.  Hendricks  (Ind.  App.)  71  N.  E.  632; 
Lincoln  v.  Bailey  (Neb.)  09  N.  W.  830; 
Bitter  v.  Mouat  Lumber  d  Invest.  Co.  27 
Colo.  120,  59  Pac.  403;  Chicago,  B,  d  Q,  R. 
Co,  y.  German  Ins,  Co,  2  Kan.  App.  395, 
42  Pac.  594;  Case  v.  Jacobitz,  9  Kan.  App. 
842,  62  Pac.  115;  Whitinger  v.  Nelson,  29 
Ind.  441;  Bartholomew  v.  Preston,  46  Tnd. 
286;  Pierce  v.  Manning,  2  S.  D.  517,  51  N. 
W.  332 ;  Toulouse  v.  Burkett,  2  Idaho,  184, 
10  Pac.  26;  Rice  v.  Innskcep,  34  Cal.  224; 
Prince  v.  Lynch,  38  Cal.  531,  99  Am.  Dec. 
427;  Pico  v.  Cuyas,  47  Cal.  174;  Warren  v. 
Quill,  9  Nev.  264;  Glaser  v.  Closer,  13  Okla. 
389,  74  Pac.  944;  Borgerson  v.  Cook  Stone 
Co.  91  Minn.  91,  97  N.  W.  734:  McNah  v. 
Northern  P,  R,  Co.  li  N.  D.  568,  98  N.  W. 
353;  Lichty  v.  Clark,  10  Neb.  472,  6  N.  W. 
760;  United  States  v.  Trabing,  3  Wyo.  147, 
6  Pac.  721;  Hawkins  v.  Hubbard,  2  S.  D. 
633,  51  N.  W.  774;  First  Nat.  Bank  v.  Com- 
fort, 4  Dak.  167,  28  N.  W.  855;  Myers  v. 
Longstaff,  14  S.  D.  98,  84  N.  W.  233;  Boyd 
v.  Bryan,  11  Okla.  56,  65  Pac.  940. 

The  statement  used  on  motion  for  a  new 
trial,  when  used  on  an  appeal  from  a  jud;?- 
ment,  takes  the  place  of  a  bill  of  exceptions 
only,  and  only  errors  of  law  therein  con- 
tained, if  properly  specified,  can  be  consid- 
ered. 

Rev.  St<it.  §  4426;  Carpcntier  v.  William' 
son,  25  Cal.  158;  United  States  v.  Trabing,  3 
Wyo.  147,  6  Pac.  721 ;  Withers  v.  Kemper, 
25  Mont.  432,  65  Pac.  422. 

Declarations  of  White  against  his  title 
under  such  a  deed  are  admissible. 

Stanley  v.  Green,  12  Cal.  164;  Daly  v. 
Josslyn,  7  Idaho,  657,  65  Pac.  442. 

The  deed  was  not  delivered  to  White,  in 
the  sense  that  such  term  is  used  in  the 
conveyance  of  real  property. 

9  Am.  &  Eng.  Enc  Law,  p.  154;  Black 
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V.  Sharkey,  104  Cal.  270,  37  Pac  939;  Bran- 
son V.  Oregonian  R.  Co,  11  Or.  161,  2  Pac. 
86;  Lee  v.  Richmond,  90  Iowa,  695,  57  N.  W. 
613;  Steel  v.  Miller,  40  Iowa,  403;  Berk- 
shire V.  Peterson,  83  Iowa,  197,  48  N. 
W.  1035 ;  Head  Bros,  v.  Thompson,  77  Iowa, 
267,  42  N.  W.  188;  Bunn  v.  Stuart,  183  Mo. 
375,  81  S.  W.  1091;  Hastings  v.  Faw^^ian, 
5  Cal.  315;  Oilmore  v.  Morris,  13  Mo.  A  pp. 
114;  iS^to  V.  CttnmnpAam,  16  S.  C.  631; 
Lindsay  v.  Lindsay,  11  Vt.  621;  Hurlhurt  v. 
Wheeler,  40  N.  H.  73;  Den  e»  (iem.  Farlee 
V.  /f^ar/ce,  21  N.  J.  L.  279;  Stoney  v.  Win- 
terhalter,  8  Sadler  (Pa.)  492,  11  Atl.  Oil; 
Stephens  v.  Buffalo  d  N.  Y.  City  R.  Co.  20 
Barb.  332. 

There  can  be  no  delivery  without  an  ac- 
ceptance. 

Beardsley  v.  Hilson,  94  Ga.  50,  20  S.  E. 
272;  Hall  v.  Hall,  107  Mo.  101,  17  S.  W. 
811;  Ouggenheimer  v.  Lockridge,  39  W.  Va. 
467,  19  S.  E.  874;  Moore  v.  Flynn,  135  111. 
74,  25  N.  E.  844;  Metcalfe  v.  Brandon,  00 
Miss.  685;  Koehler  v.  Hughes,  148  N.  Y. 
507,  42  N.  E.  1051;  Bremmerman  v.  «7cn- 
nin<^«,  101  Ind.  253;  Com,  v.  Jackson,  10 
Bush,  424;  j|/et<^9  v.  Dexter,  172  Mass.  217, 
62  N.  E.  75;  Hawkes  v.  Pifce,  105  Mass.  561. 
.7  Am.  Rep.  554;  Comer  v.  Baldwin,  16 
Minn.  172,  Gil.  151;  Stephens  v.  Buffalo 
de  y,  y.  Ct<y  /e.  Co.  20  Barb.  332;  Stejfian 
V.  JftZmo  ^^a<.  5anfc,  69  Tex.  513,  6  S.  W. 
823;  Wheeler  d  W.  Mfg.  Co,  v.  Briggs, 
(Tex.)  18  S.  W.  655;  Wiggins  v.  Lusk,  12 
111.  132;  Woodbury  v.  Fisher,  20  Ind.  387, 
83  Am.  Dec.  325;  Doe  ew  dem.  Herbert  v. 
Herbert,  1  Breese  (111.)  278,  12  Am.  Dec. 
192;  M'Cehee  v.  White,  31  Miss.  41; 
Deere  v.  Nelson,  73  Iowa,  187,  34  N.  W. 
809;  Higman  v.  Stewart,  38  Mich.  613; 
Jummel  v.  Mann,  80  111.  App.  288;  Stevens 
V.  Stevens,  150  Mass.  557,  23  N.  E.  378; 
Leppoo  V.  A^aiionaZ  Union  Bank,  32  Md. 
136;  Kearny  v.  Jeffries,  48  Miss.  343;  BtiZ- 
K*<  V.  Taylor,  34  Miss.  741,  69  Am.  Dec. 
412;  2  Washb.  Real  Prop.  581;  Tuttle  v. 
Twrner,  28  Tex.  759;  Hulick  v.  Scovil,  9  III. 
159. 

There  will  be  no  presumption  of  accept- 
ance on  the  part  of  the  grantee  where  a 
burden  would  be  imposed  upon  him  by  such 
presumption,  as  the  payment  of  a  consid- 
eration. In  such  cases  the  acceptance  must 
be  clearly  proved. 

Gifford  V.  McCloakey,  38  Hun,  350;  Jef- 
ferson County  Bldg.  Asso,  v.  Heil,  81  Ky. 
513;  Rittmaster  v.  Brisbane,  19  Colo.  371, 
35  Pac.  736;  3  Washb.  Real  Prop.  6th  ed.  § 
2160. 

White  is  estopped  from  asserting  his  se- 
cret equities  against  Whitney. 

Bigelow,  Estoppel,  p.  547;  Ewart,  Estop- 
pel, p.  96;  Davis  v.  Handy,  37  N.  H.  66; 
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Rangeley  v.  Spring,  21  Me.  130;   Horn  v. 
Cole,  51  N.  H.  287,  12  Am.  Rep.  111. 
On  petition  for  rehearing. 

Respondent  and  Willard  White  were  part- 
ners, associated  together  under  the  contract 
of  September  7,  1899 ;  the  testimony  in  ques- 
tion consists  of  admissions  and  declara- 
tions made  by  one  partner  to  the  other 
during  the  partnership,  and  concerning  the 
very  matter  for  which  the  parties  were  asso- 
ciated together. 

The  utmost  good  faith  is  due  from  every 
member  of  a  partnership  towards  every 
other  member;  and  if  any  dispute  arises 
between  partners  touching  any  transaction, 
by  which  one  seeks  to  benefit  himself  at  the 
expense  of  the  firm,  or  the  other  member  or 
members,  "he  will  be  required  to  show  not 
only  that  he  has  the  law  on  his  side,  but 
that  his  conduct  will  bear  to  be  tried  by  the 
highest  standard  of  honor." 

Roby  V,  Colehour,  135  IIJ.  300,  25  N.  E. 
777;  Shumaker,  Partn.  pp.  235-242;  22  Am. 
&  Eng.  Enc.  Law,  p.  114. 

Appellant  stands  in  the  shoes  of  White. 
White  repeatedly  stated  to*his  partner  and 
associate  Whitney,  the  man  to  whom  it  was 
his  duty  fully  and  truthfully  to  disclose  the 
facts,  that  the  deed  was  given  to  him  in 
trust;  that  there  were  restrictions  thrown 
around  it;  that  it  was  not  to  be  used  until 
the  conditions  of  the  contract  of  December 
25th  had  been  complied  with.- 

The  rule  excluding  parol  testimony  to 
show  conditions  attached  to  a  deed  was  not 
intended  to  be  binding  on  the  grantee  so  as 
to  bar  him  from  showing  that  there  were 
conditions  intended  which  were,  in  fact, 
ngainst  his  interest. 

The  admissions  and  declarations  again.<^t 
interests  made  by  White  are  admissible  to 
show  that  he  took  the  deed  of  January  2oth, 
1900,  with  certain  restrictions  and  condi- 
tions. 

If  Beery  conveys  to  White  on  condition 
that  White  shall  convey  to  a  corporation, 
which  shall  execute  certain  bonds,  make 
certain  payments  to  Beery,  and  construct 
certain  improvements  upon  the  land;  and 
then,  if  White  declines  to  carry  out  the  con- 
ditions, refuses  to  convey  to  the  corpora- 
tion, refuses  to  pay  the  money  or  issue  the 
bonds  but  transfers  the  property  to  Dewey 
in  direct  violation  of  the  conditions  on 
which  the  transfer  was  made,  and  the  lat- 
ter takes  with  full  notice  of  the  conditions, 
— cannot  Beery,  or  tuose  claiming  under 
him,  maintain  an  action  under  §  4538,  Rev. 
Stat.  1887,  against  the  pretended  claim  of 
Dewey  T 

Appellant  is  estopped,  by  the  established 
rules  of  estoppel,  from  asserting  title  in 
himself. 

22  Am.  &  Eng.  Enc.  Law,  p.  114;   Gal- 


57C 


Idaho  Supreme  Goubt. 


Feb., 


hraith  ▼.  Lunsford,  1  L.  R.  A.  522,  and  note, 
87  Tenn.  89,  0  S.  W.  365;  Diokeraon  v.  Col- 
grove,  100  U.  S.  678,  25  L.  ed.  618;  Hen- 
shaw  v.  Bissell,  18  Wall.  255,  21  L.  ed.  835; 
Continental  Nat,  Bank  v.  National  Bank, 
50  N.  Y.  575;  2  Pom.  Eq.  Jur.  265. 

That  White  did  not  execute  a  formal 
assignment  of  this  contract  to  respondent  is 
Mrholly  immaterial,  as  equity  regards  that 
as  done  which  ought  to  be  done. 

1  Pom.  Eq.  Jur.  §§  363-377;  11  Am.  & 
Eng.  Enc.  Law,  p.  180. 

Equity  will  treat  the  person  in  whose 
favor  the  act  should  be  performed  as  clothed 
with  the  same  interest,  and  entitled  to  the 
same  rights,  as  if  the  act  were  actually 
performed. 

16  Cyc.  Law  &  Proc.  pp.  135,  136;  8our- 
foine  V.  Supreme  Lodge  K.  of  P.  12  Ind. 
App.  447,  54  Am.  St.  Rep.  532,  40  N.  E. 
646;  Junction  R,  Co,  v.  Rugglea,  7  Ohio 
St.  I;  Remington  v.  Higgins^  54  Cal.  620; 
Randall  v.  White,  84  Ind.  509;  Ames  v. 
Richardson^  29  Minn.  330,  13  N.  W.  137; 
Mattes  V,  Franleh  157  N.  Y.  603,  68  Am. 
St.  Rep.  804,  52  N.  E.  585;  Young  v.  Stamp- 
fler,  27  Wash.  350,  67  Pac.  721;  1  Pom. 
Eq.  Jur.  §  365;  Broom,  Legal  Maxims,  279. 

Ailshie,  J.,  delivered  the  opinion  of  the 
court: 

A  motion  was  made  in  this  case  to  strike 
from  the  files  the  "supplemental  brief  of 
appellant,"  upon  the  grounds  that  the  same 
was  filed  without  permission  of  court  hav- 
ing been  obtained,  and  for  the  further  rea- 
son that  there  is  no  authority  in  law,  or 
any  rule  of  this  court,  for  the  filing  of  a 
supplemental  brief.  It  appears  that  with- 
in the  time  prescribed  by  the  rules  of  this 
court  the  appellant  served  his  brief  upon 
the  respondent,  but  the  original  brief  filed 
by  appellant  contains  no  enumeration  of 
errors  relied  on  for  a  reversal  of  the  judg- 
ment. The  original  brief,  however,  discuss- 
es errors  complained  of,  and  refers  to  the 
page  and  folio  of  the  transcript  containing 
the  same.  Appellant  made  a  motion  for  a 
new  trial  in  the  lower  court,  and  his  gt-'te- 
ment  on  motion  for  new  trial  contains 
specific  assignments  of  error  covering  nine 
pages  of  the  transcript,  and  are  directed  at 
both  the  insufficiency  of  the  evidence  to 
justify  the  findings,  decision,  and  judgment 
of  the  trial  court,  as  well  as  errors  of  law 
occurring  at  the  trial  in  the  admission  and 
exclusion  of  evidence.  After  the  service 
of  the  original  brief,  and  prior  to  the  calling 
of  the  case  for  oral  argument,  appellant  pre- 
pared, served,  and  filed  what  he  termed  a 
"supplemental  brief  of  appellant,"  in  which 
he  specifically  enumerates  the  errors  relied 
on  for  a  reversal  of  the  judgment;  and 
69  L.  R.  A. 


it  is  this  brief  that  respondent  seeks  to 
have  stricken  from  the  file*. 

Respondent  has  furnished  us  with  a  great 
many  authorities  to  the  effect  that  a  failure 
on  the  part  of  the  appellant  to  assign  errors 
is  fatal  to  the  appeal,  and  that  in  such  a 
case  the  appellate  court  cannot,  and  will 
not,  examine  the  transcript  for  the  purpose 
of  ascertaining  whether  or  not  error  has 
been  committed.  Purdy  v.  Steel,  1  Idaho, 
216,  holds  that  "all  exceptions  taken  in 
the  court  below  will  be  treated  as  waived, 
unless  the  matters  so  excepted  to  are  as- 
signed as  error  in  this  court;"  and  from 
the  opinion  in  that  case  it  seems  that  no 
assignment  of  error  was  ever  made,  either 
in  the  trial  court  on  motion  for  a  new  trial, 
or  contained  in  the  statement,  or  enumer- 
ated in  the  brief  in  this  court.  United 
States  V.  Tidball,  3  Ariz.  384,  29  Pac.  385; 
Putnam  v.  Putnam,  3  Ariz.  182,  24  Pac 
320;  and  Charouleau  v.  Shields  (Ariz.)  76 
Pac.  821,  are  all  from  the  Arizona  supreme 
court,  and  rest  upon  the  peculiar  statutes 
of  that  territory.  An  examination  of  these 
cases  discloses  the  fact  that  there  is  a  stat- 
ute in  Arizona  requiring  the  assignment  of 
errors  to  be  filed  with  the  clerk  of  the  trial 
court  prior  to  the  printing  of  the  transcript,, 
and  the  supreme  court  has  held  that  such 
statute  is  mandatory.  Haas  v.  Pueblo 
County,  5  Colo.  125,  holds  that  a  failure  to 
file  any  assignment  of  errors  in  the  appel- 
late court,  either  at  the  time  of  filing  the 
transcript  or  thereafter,  is  fatal,  and  that 
the  appeal  will  be  dismissed.  There  a  court 
rule  requires  the  appellant  to  assign  errors 
at  the  time  of  filing  the  transcript  of  record, 
and  provides  that  the  appeal  or  writ  of 
error  will  be  dismissed  for  failure  to  do  so. 
Rehherg  v.  Greiser,  24  Mont.  487,  62  Pac. 
820,  63  Pac.  41,  is  from  the  supreme  court 
of  Montana,  and  is  a  case  where  the  appeal 
was  dismissed  for  failure  to  set  out  any 
specification  of  errors,  and  is  founded  on 
a  rule  very  similar  to  paragraph  1  of  rule 
6  of  this  court  (22  Mont,  xxx.,  57  Pac.  vi.) ; 
but  the  court  there  held  that  the  filing  oif 
such  an  enumeration  of  errors  was  not  juris- 
dictional, and  in  the  course  of  the  opinion 
referred  to  the  fact  that  in  other  cases  the 
court  had  disallowed  motions  to  dismiss 
for  such  failure.  It  was  held,  however, 
that  the  particular  case  then  under  con- 
sideration did  not  present  such  facts  as 
would  justify  them  in  disallowing  the  mo- 
tion. BrovclH  V.  Bianchi,  136  Cal.  612,  69 
Pac.  416,  simply  holds  that  upon  an  appeal 
from  an  order  denying  a  motion  for  a  new 
trial,  where  "the  evidence  is  not  pointed 
out  in  the  brief  of  appellant,  and  no  sug- 
gestion made  as  to  the  respects  wherein  the 
evidence  fails  to  support  the  findings,"  the 
pourt  "will  not  endeavor  to  discover  the 
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respects  wjierein  the  evidence  is  ijisufficient, 
but  will  presume  that  it  supports  every 
material  finding  of  fact."  Sohroeder  v. 
Sehmidty  74  Cal.  459,  16  Pac.  243,  holds  that 
an  "error  [committed]  in  granting  a  non- 
suit .  .  .  cannot  be  reviewed  on  an 
appeal  from  an  order  refusing  a  new  trial, 
unless  it  was  excepted  to  on  the  trial, 
and  specified  as  error  in  the  statement  or 
bill  of  exceptions.'*  The  numerous  other 
authorities  cited  by  respondent  on  this  point 
are  practically  to  the  same  effect  as  those 
just  reviewed.  It  does  not  appear  from 
these  authorities  that  the  courts  are  in- 
clined to  refuse  to  examine  a  case  on  appeal 
where  the  errors  have  been  assigned  and 
specified  in  the  statement  on  motion  for 
new  trial  and  are  contained  in  the  tran- 
script on  appeal,  even  though  they  are  not 
specifically  enumerated  in  the  brief.  In 
this  case,  however,  appellant  has  substan- 
tially complied  with  the  rule  in  filing  his 
supplemental  brief,  enumerating  the  errors, 
prior  to  the  case  being  called  for  argument 
in  this  court. 

Respondent  also  contends  that  the  appeal 
from  the  order  denying  the  motion  for  a 
new  trial  cannot  be  considered  in  this  court, 
on  the  ground  that  it  has  not  been  urged 
or  assigned  as  error  on  appeal.  Sec' ion 
4427,  Rev.  Stat.  18S7,  allows  an  agarrievrd 
party  an  exception  as  a  matter  of  law  to  an 
order  denying  his  motion  for  a  new  trial; 
and,  since  the  appellant  had  assigned  his 
errors  in  the  statement  and  hill  of  excep- 
tions used  on  the  hearing  of  the  mot: on, 
and  had  pointed  out  the  insufficiency  of  the 
evidence  to  support  certain  findin<rs  as  well 
as  the  errors  of  law  committed  at  the  trial, 
he  is  entitled  now,  upon  his  app?al  from 
such  order,  to  have  those  assignments  of 
error  examined  and  considered  in  this  court. 
It  is  true  that  some  of  the  courts,  to  whns'» 
decisions  counsel  have  called  our  attention, 
have  established  a  contrary  rule;  but  our 
appellate  practice  is  cumber«ome  rmugh  at 
best,  and  we  are  not  inclined  to  place  SMch 
a  construction  on  the  statute  and  I'old  to 
such  a  technicnl  observance  of  the  rules  of 
this  court  as  will  make  appeals  any  more 
difficult  of  propecution  than  they  are  at 
present.  For  the  foregoinsf  reasrn»,  resnon- 
dent*s  motion  will  be  denied,  and  the  case 
will  be  examined  on  its  merits. 

Tliis  action  was  commenced  by  plaintiff. 
W.  G.  Whitney,  praying  for  a  decree  of  the 
court  quieting  his  title  in  and  to  lots  1,  2, 
3,  5,  and  fi,  in  section  22,  township  7  N.,  R. 
1  west,  Bois^  meridian,  and  situate  in  Bois6 
and  Canyon  counties,  and  for  a  perpetual  i'l- 
junction  against  the  defendant  thereaft?r 
asserting  any  claim  whatever  in  or  to  the 
premises  described.  The  defendant  an- 
swered, denying  plaintiff's  right  and  title, 
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and  setting  up  title  in  himself,  in  and  to 
an  undivided  one-half  interest  in  the  prem- 
ises described  in  the  complaint.  In  order 
to  properly  understand  this  case,  it  is  nec- 
essary to  recite  somewhat  at  length  the  his- 
tory of  the  dealings  and  transactions  be- 
tween the  plaintiff,  Whitney,  Willard  White 
(defendant's  grantor),  and  I.  R.  Beery  (the 
srrantor  to  both  the  plaintiff  and  Wliite). 
The  contract  out  of  which  all  subsequent 
troubles  seem  to  have  gro\vn  was  entered 
into  on  the  7th  day  of  September,  1809,  be- 
tween the  plaintiff,  Whitney,  and  Willard 
White,  and  is  as  follows: 

"This  agreement  witnesseth: 

Whereas,  W.  G.  Whitney  and  Willard 
White  having  acquired  a  dam,  log  storage 
and  power  site  on  the  Payette  river,  at  a 
point  called  the  Black  Rock  Canyon  about 
6  mile?  above  the  town  of  Emmett,  in  Can- 
yon  county,    Idaho,   and, 

Whereas,  it  is  proposed  to  secure  suffi- 
cient funds  with  which  to  erect  a  dam  at 
said  site,  about  30  feet  in  height  with  a 
view  to  creating  a  large  water  power  to  be 
used  in  sawing  lumber,  elevating  water 
upon  both  sides  of  the  Payette  river,  for 
the  purpose  of  irrigation,  and  for  gener- 
oting  electric  power  to  be  utilized  for  rail- 
way and  such  other  purposes  as  may  be 
found  feasible. 

Now,  therefore,  in  consideration  of  the 
oremises,  each  of  the  parties  hereto  agrees 
to  give  his  best  ettorts  to  the  immediate 
accomplishment  of  the  ahove-m«ntioned 
nroject,  and  does  agree  that  the  parties 
hereto  are  to  own  an  equal  interest  in  such 
undertaking,  share  and  share  alike. 

It  is  further  agreed  that,  in  the  event  the 
said  White  shall  fail  to  rai«**»  su'Hcient  funds 
to  construct  said  dam,  or  fails  to  nialxC  such 
nrogress  as  shall  be  satisfactory  to  said 
Whitney  within  one  year  from  the  date 
hereof,  the  said  White  agrees  to  a-jsign  all 
his  risrht.  title,  and  interest  in  the  same 
to  said  Wliitney. 

Wit^^e^s  our  hands  and  seals  this  7th  day 
of  September,  1899. 
WitnesFeJ  by:  W.  Harret  Whitney. 

Ben  I.  Bloch.  Willard  Whit«. 

According  to  the  tentimony.  White,  In 
pursuance  of  the  terms  of  the  contract  of 
September  7th,  went  east  for  the  pur])08e  of 
raising  money  and  procuring  a  contract  for 
the  proposed  dam  site,  and  on  the  26th 
day  of  December  of  the  same  yeir  entered 
into  a  contract  with  1.  R.  Beery,  of  Min- 
neapolis, Minn.,  as  follows: 

This  agreement   made   and   entered   into 
this  26th  day  of  December,  in  the  year  ji 
37 
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our  Lord  one  thousand  eight  hundred  and 
ninety-nine. 

Between  I.  R.  Beery,  of  Minneapolis, 
Minnesota,  the  party  of  the  first  part,  ami 
Willard  White  of  Bois6,  Idaho,  party  of  the 
Becond  part, 

Witnesseth,  that  the  said  party  of  the 
first  part  for  and  in  consideration  of  the 
covenants  and  agreements  on  the  part  of 
the  said  party  of  the  second  part  hereinafter 
contained,  agrees  to  sell  and  convey  unto 
the  said  party  of  the  second  part,  and  the 
said  second  party  agrees  to  buy,  all  those 
certain  lots,  pieces,  and  parcels  of  land, 
situate  in  the  counties  of  Canyon  and  Bois^. 
in  the  state  of  Idaho,  and  more  particularly 
described  as  follows,  to  wit:  Lots  one  (1), 
two  (2),  three  (3),  five  (5),  and  six  (G)  of 
Section  twenty-two  (22),  Township  seven 
(7)  North,  Range  oiie  (1)  West,  B.  M.,  for 
the  sum  of  $0,000. 

And  the  said  party  of  the  second  part  in 
consideration  of  the  premises  agrees  to  pay 
to  the  said  party  of  the  first  part  the  sum 
of  $0,000,  to  wit: 

One  thousand  dollars  in  cash  on  or  be- 
fore February  1st,  1900,  and  $5,000  in  first- 
mortgnge  '  bonds  in  a  corporation  to  be 
formed  for  the  purpose  of  developing  a  pow- 
er plant  at  a  point  upon  the  above-described 
property  known  as  the  Black  Rock  Canyon, 
said  bonds  to  be  issued  upon  said  property 
and  upon  such  improvements  as  shall  be 
placed  thereon. 

And  the  said  party  of  the  second  part 
agrees  to  pay  all  state  and  county  taxes 
or  assessments  of  whatsoever  nature  which 
are  now  or  may  become  due  on  the  premises 
above  described. 

In  the  event  of  failure  to  comply  with 
the  terms  hereof  by  the  said  party  of 
the  second  part,  the  said  party  of  the 
first  part  shall  be  relieved  from  all  obli- 
gations in  law  or  equity  to  convey  said  prop 
erty,  and  the  said  party  of  the  second  pirt 
shall  forfeit  all  right  thereto  at  the  option 
of  the  party  of  the  first  part.  And  the  said 
party  of  the  first  part,  on  receiving  such 
payment  at  the  time  and  in  the  manner 
above  mentioned,  agrees  to  execute  and  do- 
liver  to  the  said  party  of  the  second  part  or 
to  his  assigns  a  good  and  sufficient  deed 
for  the  conveying  and  assuring  to  the  said 
party  of  the  second  part  the  title  to  the 
above-described  premises  free  and  clear  of 
encumbrances  other  than  the  taxes  herein- 
before mentioned.  And  it  is  understood 
that  the  aforesaid  stipulations  are  to  apply 
to  and  bind  the  heirs,  executors,  administra- 
tors, and  assigns  of  the  respective  parties, 
and  that  the  said  party  of  the  second  pirt 
is  to  have  immediate  possession  of  said 
premises. 

In  witness  whereof,  the  said  parties  have 
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hereunto  set  their  hands  and  seals  the  day 

and  year  tfrst  above  written. 

I.  R.  Beery, 
Willard  White. 

Thereafter,  and  on  the  25th  day  of  Janu- 
ary, 1900,  I.  R.  Beery  and  wife  made  and 
executed  their  warranty  deed  to  the  entire 
tract  of  land  and  premises  described  in  the 
complaint  in  this  action,  and  in  such  deed 
named  Willard  White  as  the  grintee,  and 
on  the  date  of  its  execution  the  deed  was 
placed  in  the  hands  of  the  grantee, '  White, 
at  the  city  of  Minneapolis,  and  was  there- 
•>fter  by  White  brought  back  to  the  st'^te 
of  Idaho,  and  has  ever  since  been  in  White's 
possession  and  control.  As  to  whether  or 
not  the  deed  of  January  25th  was  ever  ac- 
tually delivered  within  the  contemplation 
of  law  is  a  vital  question  in  this  case. 

The  next  important  step  in  the  course  of 
these  transactions  occurred  on  April  25, 
1900,  when  Beery  and  White  entered  into  a 
new  agreement,  which  by  its  terms  provided 
that  it  should  take  the  place  of  the  for- 
mer agreement,  of  date  December  2Cth. 
The  important  part  of  the  agreement  of 
April  25th,  and  that  which  has  any  spe- 
cial bearing  upon  the  matters  in  controversy 
in  this  action,  is  as  follows: 

Witnesseth,  that  whereas,  I.  R.  Beery, 
party  of  the  first  part,  is  the  equitable  own- 
er of  the  real  property  hereinafter  described, 
while  Willard  White,  pnrty  of  the  second 
nart,  holds  the  legal  title  thereto  by  virtue 
of  a  deed  heretofore  executed  by  the  said 
L  R.  Beery,  and  wife,  under  an  agreement 
heretofore  entered  into  by  and  between  said 
Beery  and  said  White,  and 

Whereas,  it  is  desired  by  the  parties  to 
enter  into  a  new  and  difi^erent  agreement  at 
this   time  in   relation  thereto, 

Now,  therefore,  for  and  in  consideration 
of  the  mutual  covenants  hereinafter  con- 
tained, and  to  be  by  said  parties  paid,  kept, 
and  performed,  it  is  agreed:  That  said  Wil- 
lard White  has  this  day  become  the  owner, 
•absolute,  of  the  equitable  as  well  as  the  legal 
title  to  a  one-half  intereH,  undivided,  in 
the  property  hereinafter  described,  for  the 
consideration  of  seven  hundred  and  fifty 
dollars  ($750.00),  $150  of  which  said  gross 
sum  has  this  day  been  paid,  the  receipt 
whereof  by  said  Beery  is  hereby  acknowl- 
edged; $100  is  to  be  paid  on  or  before  May 
15th,  1900,  and  the  remainder  of  said  sum 
of  $7.'50,  to  wit,  $o00,  is  to  be  paid  on  or  be- 
fore January  1st,  1901. 

Thereafter,  and  on  the  13th  day  of  May, 
IflOl,  the  phintiff,  Whitney,  secured  from 
Beery  a  quitclaim  deed  to  the  lands  and 
premises  in  controversy,  the  title  to  which 
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he  seeks  to  quiet  by  this  action,  and  which 
title  is  derived  from  Beery  through  the  me- 
dium of  this  deed  alone.  On  the  7th  day  of 
August,  1901,  White  executed  and  delivered 
a  quitclaim  deed  of  an  undivided  one-half 
interest  in  and  to  the  property  described,  to 
R.  M.  Cobban  and  George  U.  Casey,  and  on 
September  27,  1002,  Cobban  and  Casey  by  a 
quitclaim  deed  conveyed  their  undivided 
one-half  interest  to  the  defendant,  Dewey. 
Dewey  traces  his  title  through  a  chain  of 
quitclaim  deeds  back  to  the  warranty  deed 
executed  by  Beery  and  wife  on  January  25, 
1900. 

At  the  trial  the  court  permitted  the  plain- 
tiff to  introduce  the  testimony  of  I.  R.  Beery 
and  other  witnesses,  showing  a  parol  agree- 
ment and  understanding  had  between  White 
and  Beery  at  the  time  of  the  execution  of 
the  deed  of  January  25th,  and  by  the  terms 
of  which  agreement  it  is  contended  that  the 
deed  of  January  25th  was  delivered  upon 
conditions  thereafter  to  be  performed  and 
complied  with  by  the  grantee,  White,  and  on 
the  failure  to  perform  which  no  title  should 
pass  under  the  deed.  The  defendant  object- 
ed to  the  introduction  of  this  class  of  testi- 
mony, upon  the  grounds  that  the  complaint 
alleges  that  the  deed  was  placed  in  the  hands 
of  Wliite  with  the  understanding  that  the 
same  should  take  effect  and  pass  title  from 
Beery  to  White  only  upon  a  compliance  by 
White  with  the  terms  and  conditions  of  the 
contract  of  December  26th,  and  that  to  per- 
mit parol  testimony  would  be  to  contradict 
a  written  contract,  and  for  the  further  rea- 
son that  parol  evidence  is  not  admissible  for 
the  purpose  of  showing  the  terms  and  con- 
ditions under  which  a  deed,  absolute  on  its 
faoe,  was  delivered  into  the  possession  of 
White.  The  substance  of  the  evidence  given 
on  this  point  is  fairly  stated  by  the  grantor. 
Beery,  in  his  testimony,  as  follows:  "Mr. 
White  first  visited  me  about  the  26th  of 
December,  1899,  when  this  contract  was  exe- 
cuted. Then  he  returned  on  the  25th  of 
January,  at  the  time  we  made  the  deed. 
At  this  time  I  executed  and  delivered  to 
him  this  deed,  placed  it  in  his  possession 
personally  at  the  time  he  was  in  Minneapo- 
lis, and  he  carried  it  back  to  Idaho.  I  placed 
it  in  his  hands  so  that  the  matter  could  be 
closed  up  promptly  in  connection  with  the 
transferring  of  the  property  to  the  corpora- 
tion that  was  contemplated ;  these  bonds  were 
to  be  paid,  and  an  issue  of  bonds  on  thin 
property  and  power  plant  and  ditches,  etc., 
contemplated.  I  was  to  be  paid  when  the 
matter  was  consummated  and  the  bonds 
ready  to  be  issued.  The  deed  was  placed  in 
his  hands  to  facilitate  the  matter,  and  so 
that  we  all  couIq  save  time.  He  could  pay 
me  when  he  used  the  deed,  just  as  though 
I  sent  the  deed  to  him  to  hold.  It  was  a 
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matter  of  trust  with  me."  Other  witnesses 
testified  to  subsequent  statements  made  by 
White  to  the  same  effect. 

The  deed  of  January  25th  from  Beery  to 
White  was  without  any  condition  or  reserva- 
tion whatever  expressed  on  the  face  of  the 
instrument,  and,  so  far  as  can  be  gathered 
from  the  indenture  itself,  it  is  absolute.  It 
is  admitted  that  this  deed  was  delivered  by 
the  grantor  into  the  personal  and  manual 
possession  and  control  of  the  grantee,  and 
passed  completely  from  the  control  and  di- 
recticn  cf  the  grantor.  The  contention  made 
by  plaintiff  on  this  point  is  about  as  follows : 
That,  under  the  agreement  of  December 
26th,  White  was  expected  to  form  a  corpora- 
tion for  the  construction  of  a  big  dam  on  the 
Payette  river,  with  its  site  upon  the  lands 
in  controversy,  for  the  purposes  of  power 
and  irrigation,  and  that,  as  soon  as  the  cor- 
poration should  be  organized,  the  title  to 
this  property  should  be  conveyed  to  such 
corporation,  and  thereupon  Beery  should  be 
paid  the  sum  of  $1,000,  and  delivered  $5,000 
worth  of  first-mortgage  bonds  to  be  issued 
by  such  corporation  in  full  payment  for  the 
property.  And  the  plaintiff  contends  that 
the  deed  of  January  25th  was  executed  and 
delivered  under  the  terms  and  conditions 
of  the  agreement  of  December  26th,  and  that, 
it  was  mutually  understood  and  agreed  be-^ 
tween  the  grantor  and  grantee  at  the  time- 
that  the  corporation  should  be  formed,  and 
that  accordingly  this  deed  was  delivered  to 
White  in  order  to  facilitate  the  transaction,, 
and  enable  White  to  immediately  convey  the 
property  to  the  corporation  and  perfect  the 
title,  and  qualify  the  corporation  to  i««sue 
the  bonds  in  payment  of  the  balance  of  the 
purchase  price.  As  above  observed,  this 
deed  was  delivered  to  the  grantee,  and  con- 
tained upon  its  face  no  conditions  whatever 
precedent  to  the  vesting  of  title.  Appel- 
lant insists  that  the  facts  disclosed  in  this 
case  show  an  absolute  delivery  of  the  deed, 
and  that  parol  evidence  was  inadmissible 
to  attach  any  condition  to  the  vesting  of 
title  under  such  a  deed. 

It  is  a  well-settled  principle  of  law  that  a 
deed  cannot  be  delivered  by  the  grantor  to 
the  grantee  therein  named  to  be  held  by  the 
ijrantee  in  escrow.  If  such  thing  be  done, 
the  result  is  that  title  vests  at  once  in  the 
grantee.  The  holder  of  an  escrow  must  be 
a  third  party,  who  for  such  purpose  becomes 
the  agent  of  both  the  grantor  and  grantee. 
In  13  Cyc.  Law  &  Proc.  p.  564,  the  writer 
of  the  text  says:  "A  deed  cannot  be  de- 
livered as  an  escrow  to  the  grantee,  and  a 
delivery  which  purports  to  be  such  will 
operate  as  an  absolute  one.  This  rule, 
however,  applies  only  to  those  deeds  which 
are  upon  their  face  complete  contracts  re« 
quiring  nothing  but  delivery  to  make  them 
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perfect,  and  does  not  apply  to  those  which 
upon  their  face  import  that  something  be- 
sides delivery  is  necessary  to  be  done  in 
order  to  make  them  complete."  The  writ- 
er cites  many  authorities  in  support  of 
that  text.  In  1  Devlin  on  Deeds,  §  314,  it 
is  said:  "A  deed  cannot  be  delivered  to  the 
grantee  as  an  escrow.  If  it  be  delivered  to 
him,  it  becomes  an  operative  deed,  freed 
from  any  condition  not  expressed  in  the 
deed  itself,  and  it  will  vest  the  title  in  him, 
though  tins  may  be  contrary  to  the  inten- 
tion of  the  parties.  One  of  the  grounds 
upon  which  this  rule  is  based  is  that  parol 
evidence  is  inadmissible  to  show  that  tVe 
deed  was  to  take  effect  upon  condition." 
Tlie  author  thereupon  proceeds  to  quote 
as  a  p*rt  of  the  text,  and  with  approval, 
from  the  opinion  of  Harris,  J.,  in  Lawtov 
V.  Soger,  11  Barb.  349,  in  whose  opinion 
the  following  lanpunge  is  used:  "Whether 
a  deed  has  been  delivered  or  not  is  a  ques- 
tion of  fact,  upon  which,  from  the  very 
nnture  of  the  case,  parol  evidence  is  ad- 
missible. But  whether  a  deed,  when  de- 
livered, shall  tnke  effect  absolutely  or  only 
upon  the  performance  of  some  condition 
not  expressed  therein,  cannot  be  determined 
by  parol  evidence.  To  allow  a  deed  absolute 
upon  its  fice  to  be  avoided  by  such  evi- 
dence would  be  a  dangerous  violation  of  a 
cardinal  rule  of  evidence."  In  Braman  v. 
Bingham,  26  N.  Y.  492,  the  court  of  ap- 
peals said:  **The  reason  given  for  the  rule 
excluding  parol  evidence  of  a  conditioml 
delivery  to  the  grantee  applies  to  all  cases 
where  the  delivery  is  designed  to  give  effect 
to  the  deed,  in  any  event,  without  the  fur- 
ther act  of  the  grantor.  'When  the  words 
are  contrary  to  the  act,  which  is  the  de- 
livery, the  words  are  of  none  effect.'  Co. 
Litt.  36a.  'Because  then  a  bare  averment, 
without  any  writing,  would  make  void  every 
deed.'  WiUiams  v.  Qreeve,  Cro.  Eliz.  pt. 
2,  p.  884.  *If  1  seal  my  deed  and  deliver  it 
to  the  party  himself,  to  whom  it  is  made, 
as  an  escrow  upon  certain  conditions,  etc., 
in  this  case,  let  the  form  of  the  words  be 
what  it  will,  the  delivery  is  absolute,  and 
the  deed  shall  take  effect  as  his  deed  pres- 
ently.' Shep.  Touch.  59:  Wyhddon^a  Case, 
Cro.  Eli7.  pt.  2,  p.  520;  Cruise!s  Dig. 
title  33,  Deeds,  chap.  2,  §  80.  If  a  delivery 
to  the  gnntee  can  be  made  subject  to  one 
pirol  condition,  1  see  no  ground  of  principle 
which  can  exclude  any  parol  condition. 
The  deed  having  been  delivered  to  the 
grantee,  I  think  the  parol  evidence  that 
the  delivery  was  conditional  was  properly 
excluded."  The  authorities  to  the  forego- 
ing effect  might  be  multiplied,  of  which  tie 
following  appear  to  be  some  of  the  leading 
cases:  Bleicitt  v.  Boorum,  142  N.  Y.  357, 
40  Am.  St.  Rep.  600,  37  N.  E.  120;  Darling 
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V.  Butler,  10  L.  R.  A.  469,  45  Fed.  332; 
Miller  v.  Fletcher,  27  Gratt.  403,  21  Am. 
Rep.  359;  Richmond  v.  Morford,  4  Wash, 
337,  30  Pac  242,  31  Pac.  513;  Huhhard  v. 
Greeley,  84  Me.  340,  17  L.  R.  A.  511,  24 
Atl.  799.  In  the  latter  case  it  was  said: 
"An  escrow  is  a  deed  delivered  to  a  stran- 
ger, to  be  delivered  by  him  to  the  grantee 
upon  the  performance  of  some  condition  or 
the  happening  of  some  contingency,  and 
the  deed  takes  effect  only  upon  the  second 
delivery.  Till  then,  the  title  remains  in 
the  grantor.  And  if  the  delivery  is  in  the 
first  instance  directly  to  the  grantee,  and 
he  retains  the  possession  of  it,  there  can 
be  no  second  delivery,  and  the  deed  must 
take  effect  on  account  of  the  first  delivery, 
or  it  can  never  take  effect  at  all.  And,  if 
it  takes  effect  at  all,  it  must  be  according 
to  its  written  terms.  Oral  conditions  can- 
not be  annexed  to  it.  It  will  therefore  be 
seen  that  a  delivery  to  the  grantee  himself 
is  utterly  inconsistent  with  the  idea  of  an 
escrow.  And  it  is  perfectly  well  settled  by 
all  the  authorities,  ancient  and  modem, 
that  an  attempt  to  thus  deliver  a  deed  as 
an  escrow  cannot  be  successful;  that,  in  all 
cases  where  such  deliveries  are  made,  the 
deeds  take  effect  immediately  and  accord- 
ing to  their  terms,  devested  of  all  oral  con- 
ditions." 

Counsel  for  respondent  contend  that,  while 
there  was  a  manual  delivery  of  the  deed, 
there  was  no  intention  to  pass  title,  and 
that  on  that  theory  of  the  case  the  evidence 
admitted  was  proper  and  competent  to 
show  such  fact.  While  it  is  not  directly 
contended  that  the  grantee  can  hold  a  deed 
in  escrow  from  his  grantor,  the  argument 
of  counsel,  as  applied  to  the  facts  of  this 
case,  would  amount  in  the  end  to  such  a 
position.  The  leading  authorities  cit'-d  by 
respondent  in  support  of  this  position  are 
9  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  134; 
Black  V.  Sharkey,  104  Cal.  279,  37  Pac, 
039;  Lee  v.  Richmond,  90  Iowa,  695,  57  N. 
W.  613;  Steel  v.  Miller,  40  Iowa,  403;  Bunn 
V.  Stuart,  183  Mo.  375,  81  S.  W.  1091 ;  Hast- 
ings V.  Vaughn,  5  Cal.  315.  In  9  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  154,  under  the 
heading  of  "What  is  Delivery — (c)  A 
Question  of  Intention,"  the  author  says: 
"The  real  test  of  delivery  is  this:  Did  the 
grantor,  by  his  acts  or  words,  or  both,  in- 
tend to  devest  himself  of  title?  If  so, 
the  deed  is  delivered."  By  the  fore- 
going language  we  do  not  understand  the 
writer  to  mean  that,  where  the  question 
of  the  delivery  of  the  deed  arises,  parol  tes- 
timony may  be  introduced  tending  to  show 
the  intention  of  the  parties  to  such  an  ex- 
tent as  to  control  the  vesting  of  title  con- 
trary to  the  express  written  language  of  the 
deed    itself,    or,    in    other    words,    attaeh 
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conditions  to  the  deed;  and,  indeed  the  au- 
thorities cited  by  the  author  in  support  of 
the  text  do  not  go  to  such  an  extent.  Coun- 
sel quote  at  lenf^th  from  Black  v.  Sharkey, 
104  Cal.  279,  37  Pac.  939,  where  the  court 
uses  language  that  would  indicite  the  view 
that  evidence  might  be  introduced  to  prove 
that  the  parties  did  not  intend  the  deed 
should  take  effect  according  to  its  terms; 
but  it  should  be  observed  that  in  that  case 
the  only  question  under  consideration,  and 
the  only  one  decided,  was  whether  or  not 
parol  evidence  might  l)e  introduced  to  shoM' 
that  the  deed  which  had  been  duly  executed 
and  was  found  in  the  possession  of  the  grin- 
tee  had  ever  been  in  fact  delivered.  The 
opinion  in  that  case  is  by  the  court  com- 
missioners, and  makes  no  reference  to  the 
former  case  of  Mowry  v.  Hettey,  86  Cal.  471, 
25  Pac.  17.  The  latter  opinion  was  by  the 
court,  and  it  was  there  expressly  held  that, 
"when  an  absolute  deed  has  been  delivered 
to  the  grantee,  the  title  becomes  vested  free 
from  any  conditions,  and  its  operation  can- 
not be  defeated  by  parol  proof  of  an  inten- 
tion on  the  part  of  the  grantor,  known  to 
the  grantee,  that  it  should  not  take  effect 
except  in  event  of  the  grantor's  death;  nor 
is  parol  evidence  admissible  to  show  that 
the  delivery  of  the  deed  to  the  grantee  was 
subject  to  any  condition  not  expressed  there- 
in." We  cannot,  therefore,  view  the  Black- 
Sharkey  Case  as  in  any  way  overruling  or 
modifying  Mowry  v.  Heney,  Hastings  v. 
Vaughn  was  to  the  same  effect  as  the  lat- 
ter case.  In  Lee  v.  Richmond  the  Iowa 
court  held  that  there  had  been  no  delivery 
of  the  deed,  and  that  the  instrument  had 
reached  the  hands  of  the  grantee,  not  by 
way  of  delivery'  as  a  consummation  of  the 
transaction,  but  for  inspection  and  approval 
of  another  person;  the  court  say  in?:  *'The 
deed  was  not  to  be  regarded  as  delivered 
unless  the  settlement  attempted  was  ap- 
proved by  Fulton,  and,  as  it  was  not  ap- 
proved by  him,  there  was  never  in  law  any 
delivery,  and  the  deed  is  without  effect." 
Steel  V.  Miller  was  a  suit  apparently  found- 
ed on  fraud  in  the  transaction,  and  the 
court  held  that  the  minds  of  the  parties 
had  never  met  on  the  question  of  a  deliv- 
ery, and  that  no  legal  delivery  ever  took 
place.  The  evidence  in  the  case  appears, 
however,  to  be  directed  at  the  specific  ques- 
tion of  delivery  alone.  In  Bunn  v.  Ste  rari  a 
father  appears  to  have  executed  deeds  in 
favor  of  certain  of  his  children  and  grand- 
children, with  the  intention  of  retaining 
them  until  such  future  time  as  he  saw  fit 
to  deliver  them  in  the  distribution  of  hi«* 
estate,  but  later  he  became  entangled  in 
divorce  proceedings,  and  placed  certain  of 
the  deeds  in  controversy  in  the  hands  of  two 
of  the  grantees  with  instructions  to  hold 
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them  until  he  called  for  their  return,  but 
the  grantees,  contrary  to  his  instructions, 
placed  them  of  record,  and  the  supreme 
court  of  Missouri  held  upon  that  stite  of 
facts  that  no  legal  delivery  ever  took  place. 

The  extent  to  which  the  intention  of  the 
parties  enters  into  the  act  of  delivery  of  a 
deed  is  very  fairly  stated  by  the  author  in 
13  Cyc.  Law  &,  Proc.  p.  561,  and  the  author- 
ities cited  in  support  thereof.  It  is  be- 
yond controversy  that  the  evidence  of  de- 
livery must  come  from  without  the  deed. 
In  other  words,  a  deed  never  shows  upon 
its  face  nor  by  the  terms  thereof  a  delivery, 
and  parol  evidence  thereof  must  necessarily 
be  admitted  when  the  question  of  delivery 
arises.  And  it  will,  perhaps,  often  be  diflS- 
cult  to  accurately  determine  the  exact  ex- 
tent to  which  the  intention  of  the  parties  is 
admissible  as  to  the  ultimate  result  of  de- 
vesting the  grantor  of  title;  but  such  testi- 
mony should  never  be  considered  by  the 
court  to  the  extent  of  governinjaf  and  con- 
trolling the  express  terms  of  the  instrument, 
where  it  is  clear  that  a  delivery  has  been 
made,  even  though  the  parties  have  mis- 
takenly supposed  the  legal  effect  would  be 
different.  Of  course,  such  evidence  would 
be  competent  if  it  should  be  shown  that  un- 
der no  circumstances,  and  in  no  event,  and 
under  no  conditions  was  the  title  ever  to  pass 
from  the  grantor,  because  such  a  showing 
would  disprove  a  legal  delivery.  It  would 
show  a  failure  to  consummate  the  contract 
nnd  sale  of  the  property.  But  where  it  is 
the  intention  of  the  parties  for  the  title  to 
oass  upon  any  contingency  or  in  any  event 
from  the  grantor  to  the  grantee,  and  the 
deed  is  delivered  to  the  grantee,  absolute  on 
its  face,  then  the  vesting  of  title  becomes  a 
question  of  law,  and  must  date  from  the 
delivery,  and,  since  the  grantee  cannot  act 
as  the  agent  of  both  himself  and  the  grantor 
for  the  purpose  of  a  second  delivery,  title 
must  necessarily  have  passed  upon  the  orig- 
inal delivery.  This  rule  is  very  clearly 
stated  by  the  New  York  court  in  Braman  v. 
Bingham,  26  N.  Y.  492,  where  it  was  said: 
"The  reason  given  for  the  rule  excluding 
parol  evidence  of  a  conditional  delivery  to 
the  grantee  applies  to  all  cases  where  the 
delivery  is  designed  to  give  effect  to  the 
deed,  in  any  event,  without  the  further  act 
of  the  grantor."  See  also  Huhhard  v.  Gree- 
ley, 84  Me.  340,  17  L.  R.  A.  511,  24  Atl. 
799. 

In  this  case,  giving  the  respondent  the 
most  favorable  construction  that  can  pos- 
sibly be  placed  upon  the  evidence,  it  was  the 
intention  of  the  grantor,  Beery,  to  vest  ti- 
tle in  his  grantee.  White,  so  as  to  enable 
the  grantee  to  transfer  a  perfect  title  to  the 
proposed  corporation.  Beery  expected  to 
receive  $5,000  worth  of  first-mortgage  bonds 
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of  the  corporation  as  a  balance  of  payment 
of  the  purchase  price  of  the  property.  Such 
bonds  would  have  been  valueless  to  Beery 
unless  the  corporation  could  secure  a  good 
and  perfect  title  to  the  property  on  which 
the  mortgage  bonds  were  to  issue.  Now, 
then,  the  question  arises,  Could  the  grantor, 
Beery,  by  warranty  deed,  absolute  on  its 
face,  convey  such  a  title  to  his  grantee  as 
would  enable  the  grantee  to  pass  a  good 
and  perfect  title  to  the  corporation,  and  at 
the  same  time  attach  such  parol  condition-^ 
to  the  deed  upon  its  delivery  as  to  preclude 
his  grantee  from  conveying  and  transferrin;^ 
an  equally  good  title  to  any  other  person 
or  corporation  ?  We  must  answer  this  ques- 
tion unqualifiedly  in  the  negative.  If  the 
grantor,  Beery,  desired  to  limit  the  ri:;ht  of 
his  grantee  to  transfer  this  property  to  any 
particular  person  or  corporation,  it  was  nec- 
essary to  express  that  limitation  upon  tbe 
face  of  the  instrument.  For  the  foregoing 
reasons,  we  are  clearly  satisfied  that  the 
court  erred  in  receiving  and  considering  the 
evidence  offered  for  the  purpose  of  showing 
a  failure  to  vest  title  in  the  grantee. 

There  is  another  significant  fact  in  this 
case,  and  one  which  alone  would  prevent  the 
plaintiff  fom  quieting  his  title  under  a  quit- 
claim deed  to  the  undivided  one-half  inter- 
est held  by  him,  and  that  reason  is  found  in 
the  agreement  of  April  25th.  It  is  there 
recited  that  the  parties  desire  to  enter  into 
a  "new  and  different  agreement,"  and  the 
agreement  provides  "that,  whereas,  I.  R. 
Beery,  party  of  the  first  part,  is  the  equita- 
ble owner  of  the  real  property  hereinafter 
described,  while  Willard  White,  party  of 
the  second  part,  holds  the  legal  title  there- 
to by  virtue  of  a  deed  heretofore  executed, 
.  .  .  now,  therefore,  ...  it  is  agreed: 
That  said  Willard  White  has  t^is  day  become 
the  owner,  absolute,  of  the  equitable  as  well 
as  the  legal  title  to  a  one-half  interest,  undi- 
vided, in  the  property  hereinafter  de- 
scribed." It  readily  appears  from  the  pro- 
visions of  this  agreement  that,  whatever 
may  have  been  the  understanding  and 
agreements  between  Beery  and  White  at 
the  time  of  the  delivery  of  the  deed,  thereaf- 
ter they  adjusted  those  matters,  entered 
into  a  new  agreement,  and  Beery  ratified 
and  confirmed  the  delivery  of  the  deed, — ^at 
least  to  the  extent  of  an  undivided  one-half 
interest;  and  consequently,  at  the  time  of 
the  execution  of  the  quitclaim  derd  to  Whit- 
ney, Beery  had  no  right,  title,  or  interest 
in  and  to  such  undivided  interest  in  this 
property.  Even  though  a  valid  delivery  of 
the  deed  had  not  been  made  at  the  time  of 
its  execution,  it  is  settled  law  that  the 
grantor  may  thereafter  ratify  the  wrong- 
ful taking  of  a  deed  after  he  has  complete 
knowledge  of  the  facts  of  the  taking,  and 
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thereby  perfect  the  title.  9  Am.  &  Eng. 
Enc.  Law,  p.  155,  and  authorities  cited;  13 
Cyc.  Law  &  Proc.  p.  565,  and  notes. 

It  has  been  suggested  that,  since  the  ap- 
pellant takes  his  title  by  quitclaim  deed,  he 
is  for  that  reason  chargeable  with  notice 
that  the  title  of  his  grantor  is  doubtful,  and 
that  he  is  therefore  not  a  bona  fide  pur- 
chaser. This  appears  to  be  conceded  by 
counsel,  but  the  same  principle  applies  with 
equal  force  to  the  respondent,  who  takes 
title  likewise  by  quitclaim  deed.  Under 
this  line  of  authorities  both  parties  would 
be  equally  chargeable  with  notice  of  defects 
in  their  grantor's  title.  9  Am.  &  Eng.  Enc 
Law,  2d  ed.  p.  106,  and  notes;  Leland  v. 
laet^heck,  I  Idaho,  469 ;  Butte  Hardicare  Co. 
V.  Frank,  25  Mont.  344,  65  Pac.  4;  Ander- 
son v.  Thunder  Bap  River  Boom  Co,  67 
Mich.  216,  23  N.  W.  776;  Wetzstein  v.  Lar- 
gey,  27  Mont.  212,  70  Pac.  717;  Dickeraon 
V.  Colgrove,  100  U.  S.  578,  25  L.  ed.  618. 
It  is  doubtful,  however,  if  such  a  rule  could 
or  ought  to  prevail  under  the  recording 
laws  of  this  state. 

Respondent  contends  that,  even  thoui2fh  it 
be  conceded  that  title  passed  from  Beery  to 
White,  nevertheless,  under  the  partnership 
agreement  of  September  7th  between  White 
and  Whitney,  White  was  unnble  to  pnrt 
with  any  title  to  anyone  other  than  Whit- 
ney himself.  This  contention  is  based  upon 
that  clause  in  the  contract  of  September  7th 
reading  as  follows:  "It  is  further  ngreed 
that  in  the  event  the  said  White  shall  fail 
to  raise  sufficient  funds  to  construct  such 
dam,  or  fails  to  make  such  progress  as  shall 
be  satisfactory  to  said  Whitney  within  one 
year  from  the  date  hen'»of,  the  said  \Miite 
agrees  to  assign  all  his  right,  title,  and  in- 
terest in  the  same  to  said  Whitney."  It  is 
conceded  that  White  did  not  raise  the  nec- 
essary funds  within  the  time  prescribed,  but 
it  is  equally  true  that  the  two.  White  and 
Whitney,  continued  in  the  possession  of  the 
property,  and  to  some  extent  operated  upon 
the  property,  for  considerable  time  af- 
ter the  expiration  of  the  year.  White  never 
assigned  his  interest  to  Whitney,  nor  does  it 
appear  that  Whitney  ever  demanded  that  he 
do  so,  except  to  demand  that  White  convey 
to  him  an  interest  acquired  under  the  deed 
of  January  25th.  The  appell-int  in  this 
case  only  claims  an  undivided  one-half  in- 
terest in  the  property.  He  is  the  successor 
in  interest  of  White.  The  respondent  ac- 
quired a  quitclaim  deed  from  Beery  to  the 
entire  property.  He  must  therefore,  so  far 
at  least  as  is  disclosed  by  this  record,  own 
the  other  undivided  one-half  interest  in  the 
property.  They  are  therefore  on  equal  foot- 
ing. A  rule  which  in  equity  would  preclude 
White  from  acquiring  an  interest  in  the 
property  to  the  exclusion  of  his  partner. 
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Whitney,  would  apply  with  equal  force  to 
Whitney.  This  is  not  an  action  by  the 
plaintiff  to  compel  White,  or  his  grantor 
with  notioe,  to  assign  any  interest  acquired 
under  the  partnership  agreement,  and  as 
to  whether  or  not  an  agreement  such  as  the 
one  above  quoted,  stipulating  for  assign- 
ment, could  be  made  the  basis  upon  which 
a  court  of  equity  would  declare  a  forfeiture, 
is  a  matter  on  which  we  are  not  required 
in  this  case  to  express  any  opinion. 

The  judgment  of  the  lower  court  will  he 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  harmony  with  the  views 
herein  expressed.  So  ordered.  Ck)8ts  award- 
ed to  appellant. 

Stookalmser,  Ch.  J.,  and  SulllTan,  J., 
concur. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  thereto  was  handed 
down  May  31,  1005: 

Respondent's  petition  for  a  rehearing  in 
this  case  does  not  present  anything  new,  or 
any  question  not  originally  considered  by  us, 
•though  it  agnin  discusses  some  qupslions 
which  we  did  not  deem  it  necessary  to  pass 
upon  in  the  original  opinion.  The  persist- 
ence with  which  counsel  insists  that  we 
have  mistaken  both  the  law  and  the  equi- 
ties in  this  case  has  led  us  to  again  exam- 
ine the  case  at  length,  and,  after  so  do- 
ing, we  are  unable  to  see  wherein  the  judg- 
ment of  the  trial  court  could  be  affirmed. 
It  must  necessarily  be  true  that  the  court 
cannot  see  either  the  law  or  the  equities  of 
a  case  in  the  same  light  in  which  they  are 
viewed  by  counsel  for  the  losing  pirty,  and 
it  may  be,  indeed,  that  sometimes  the  court 
mistakes  them  entirely.  However,  notwith- 
standing counsel's  studied  argument  to  the 
contrary,  we  are  convinced  that  this  is 
not  a  case  where  we  have  mistaken  either. 

We  are  asked  in  the  petition  to  announce 
more  definitely  the  position  of  the  court  as 
to  what  title  White  took  under  the  deed  of 
January  25th.  The  only  interest  the  appel- 
lant claims,  and  for  which  he  is  litigating, 
is  an  undivided  one-half  interest  in  this 
property,  and  we  have  held  that  under  the 
record  he  is  entitled  to  such  interest.  Under 
the  deed  of  January  25th,  the  entire  legal 
title  passed  from  Beery  to  White.  Under 
the  contract  of  April  25th,  Beery  recogni;^e(l 
that  the  entire  legal  title  had  parsed  from 
him,  and  that  all  the  interest  he  retained  in 
the  property  was  an  equity.  What  that 
equity  was  is  not  recited,  but  we  would  infer 
from  the  record  that  it  consisted  in  a  vend- 
or's lifen  for  the  unpaid  purchase  priro. 
By  that  contract  Beery  parted  absolutely 
with  all  of  his  equity  in  an  undivided  one- 
3ialf  interest  in  this  property.  It  therefore 
follows  that  after  the  execution  of  the  oon- 
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tract  of  April  25,  1000,  both  the  legal  title 
to  the  entire  property  and  equitable  title  to 
an  undivided  one-half  interest  therein  was 
vested  in  White,  and  that  by  the  terms  of 
that  agreement  White  recognized  a  remain- 
ing equity  in  Beery  to  the  other  undivided 
half  interest  in  this  property,  and  for  that 
equity  agreed  to  pay  the  sum  of  $750  on 
or  before  January  1,  1001.  White  does  not 
appear  to  have  paid  this  sum,  or  to  have 
received  any  further  deed  from  Beery  to  his 
equity  in  this  remaining  half  interest. 
On  the  contrary,  Whitney  appears  to  have 
received  a  deed  from  Beery  for  the  entire 
tract  of  land  on  May  13,  1001.  So  far  aa 
the  facts,  therefore,  disclosed  by  this  record 
are  concerned,  we  conclude  that  the  appel- 
lant, Dewey,  now  owns  an  undivided  one- 
half  interest  in  the  property  as  described 
in  the  deed  taken  by  him,  and  Whitney  the 
other  one-half  interest. 

It  is  suggested  that  White  acquired  all 
the  interest  he  obtained  in  this  property 
while  sustaining  a  fiduciary  relation  to- 
ward Whitney,  his  partner,  under  the 
agreement  of  September  7,  1800.  This,  we 
think,  is  correct,  and  it  is  equally  true  with 
reference  to  Whitney.  But  counsel  con- 
tends that  this  relation  had  been  terminat- 
ed prior  to  the  date  on  which  Whitney  ac- 
quired his  deed.  To  this  we  cannot  assent. 
The  contract  of  September  7th  was  made 
for  a  period  of  one  year,  and  yet  respondent 
repeatedly  admits  in  his  testimony  that 
they  continued  to  do  business  in  all  re- 
spects as  though  it  were  still  in  force  and 
effect  from  the  date  upon  which  it  was  ex- 
ecuted until  the  1st  of  April,  1001,  and  that 
all  that  then  occurred  looking  to  the  term  na- 
tion of  the  partnership  relation  consisted 
merely  in  respondent  notifying  White  that 
he  was  going  to  declare  the  matter  off.  It 
takes  more  than  a  notice  of  this  kind  to  dis- 
solve a  partnership  and  terminate  a  trust 
or  fiduciary  relation  existing  between  part- 
ners. If  White  acquired  the  entire  title, 
one  half  thereof  would  undoubtedly  have 
inured  to  the  benefit  of  his  partner,  Whit- 
ney. If,  on  the  other  hand,  he  acquired 
only  a  one-half  interest  in  the  property, 
and  in  the  meanwhile,  and  during  the  exist- 
ence of  that  relation,  and  in  pursuance 
thereof,  his  partner  acquired  the  other  half 
interest,  then  such  interest  and  equities 
must  offset  each  other,  and  the  obligations 
resting  upon  them  by  reason  of  such  re- 
lation will  be  met  in  that  respect. 

Again,  it  is  insisted  by  counsel  that 
White  and  his  grantee  are  estopped  to  now 
assert  title  to  this  property  on  account  of 
the  declarations  and  statements  made  by 
White  to  Whitney  and  others  after  receiving 
the  deed  from  Beery.  These  statements 
were  of  the  same  character  as  the  testimony 
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of  Beery  concerning  the  conditions  imposed 
on  White  upon  the  delivery  of  the  deed. 
It  is  not  contended  by  appellant  that  the 
statements  which  are  claimed  to  have  been 
made  by  White  after  receiving  this  deed 
were  not  true.  It  would  appear  from  this 
record  that  if  he  made  these  statements  he 
was,  as  a  matter  of  fact,  only  stating 
what  had  actually  occurred.  But  the  trou- 
ble is  that  the  law  will  not  permit  parol 
testimony  of  sUch  matters  to  defeat  the 
vesting  of  title.  If,  therefore,  the  state- 
ments he  made  were  true  concerning  such 
matters,  they  were  not  of  such  a  character 
as  to  prejudice  the  respondent,  or  in  any 
way  to  deceive  him  as  to  the  facts  or  mis- 
lead him  in  his  action  or  conduct.  The 
respondent  is  presumed  to  have  known, 
as  a  matter  of  law,  that  such  conditions 
could  not  be  attached  to  a  deed  upon  its 
delivery  to  the  grantee,  and,  having  had 
full  notice  of  the  execution  of  the  deed  and 
of  the  agreements  and  contracts  in  rela- 
tion thereto,  he  was,  as  a  matter  of  law, 
neither  deceived  nor  prejudiced  by  tl:e 
statements  or  declarations  so  made.  So 
long  as  he  obtains  his  share  as  a  partner 
in  the  fruits  of  the  enterprise,  he  has  no 
cause  for  complaint. 

It  should  be  further  observed  that  it  no- 
where appears  that  any  of  these  statements 
or  declarations  made  by  White  were  subse- 
quent to  the  contract  of  April  25th.  It 
would  appear,  however,  from  the  record 
that  they  must  have  been  made  prior  to 
that  time. 

It  seems  to  us  from  a  reading  of  the 
record  before  us  that  respondent  must  have 
understood  that  he  and  his  associate,  White, 
were  acquiring  title  by  virtue  of  the  deed 
of  January  25th  and  contract  of  April  26th, 
or  else  he  would  not  have  continued  to  oc- 
cupy and  improve  the  property  for  a  period 
of  more  than  a  year  thereafter.  They  do 
not  appear  to  have  had  any  other  contract 
or  agreement  whereby  they  could  acquire 
the  title  to  that  property,  as  they  had  failed 
to  make  their  payments  under  the  con- 
tract of  December  26th,  and  tliat  contract 
had  been  superseded  by  the  contract  of 
April  25th.  It  does  not  seem  reasonable 
that  respondent  would  have  spent  a  year's 
time  and  labor  on  this  property  unless  he 
felt  that  he  had  title  or  legal  and  binding 
obligations  whereby  he,  or  he  and  his  asso- 
ciate, could   acquire  title  thereto. 

Other  questions  were  argued  by  respond- 
ent in  his  brief,  and  have  also  been  present- 
ed in  his  petition  for  rehearing,  but  we  do 
not  think  they  properly  arise  upon  this  ap- 
peal, nor  is  the  record  in  such  a  condition 
as  to  justify  us  in  discussing  them.  Be- 
sides, a  legal  determination  of  some  of  the 
points  urged  would  necessitate  other  par- 
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ties  to  the  action  in  order  to  give  them  any 
binding  effect. 

We  find  no  reason  for  granting  a  rehear- 
ing in  this  case,  and  it  will  therefore  be 
denied. 

Stookalaser,    Ch.    J.,    and    SnlUTaiiy 

J.,  concur. 


Harry  C.  GRICE,  Appt., 

V, 

Jay  WOODWORTH  et  at,,  Respts. 
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•1.  Where  IV.  and  IV.,  hasband  and 
iT.lfe,  enter  Into  an  oral  contract  for 
the  Hale  of  their  homestead,     and    the 

purchaser  tnkes  possession  thereof,  and  pays 
the  purchase  price,  and  makes  valuable  Im- 
provements thereon,  all  of  which  Is  done  with 
the  full  knowledge  and  consent  of  the  wife, 
the  purchaser  Is  entitled  to  a  decree  requir- 
ing them  to  convey  said  premises  to  him. 

2.  The  provisions  of  ||  2l>2t«  2022,  3040, 
and  3041  of  the  Revised  Statutes 
of  1887  were  enacted  for  the  purpose  of  pro- 
tecting the  homesteads  and  other  rights  of 
married  persons. — pnrtlcularly  the  wives. — 
and  were  not  Intended  to  operate  ns  n  shield 
to  relieve  against  fraudulent  traosactions  on 
their  part. 

3.  Sections  3040,  3041,  Rev.  Stat.  1K87* 
are.  In  their  nature,  rales  of  evidence, 
and  are  subject  to  the  same  legal  principles 
ns  are  conveyances  falling  under  the  statute 
of  frauds,  and  the  rules  of  equitable  estoppel 
and  waiver. 

(Ailshie,  J.,  dissentB.) 

(December  31,  1004.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Latih  County  in 
fivor  of  defendants  in  an  action  to  compel 
specific  performance  of  a  contract  to  con- 
vey real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Afessra.  R.  V.  Cosier  and  Stewart  S. 
Denning,  for  appellant: 

A  party  who,  under  a  verbal  contract, 
has  purchased  real  est^ite,  gone  into  pos- 
session, made  valuable  improvements  there- 

^Ileadnotes  by  Sitllivan,  Ch.  J. 

Note. — As  to  estoppel  of  married  women  gen- 
erally, see,  in  this  series,  Galbraltb  v.  Luns- 
ford,  1  L.  K.  A.  522.  and  note:  Cook  v.  Walling. 
2  L.  R.  A.  709,  and  note;  Central  Land  Co.  v. 
Laldley,  3  L.  R.  A.  826;  Dobbin  v.  Cordlner, 
4  L.  R.  A.  333;  liOng  v.  Crossan,  4  L.  R.  A. 
783,  and  note;  Wilder  v.  Wilder,  ft  L.  R.  A. 
97 ;  Vansandt  v.  Wler.  32  L,  R.  A.  201 ;  Mohler 
v.  Shank,  34  L.  R.  A.  161 :  Williamson  v.  Jones, 
38  L.  R.  A.  094;  National  Granite  Bnnk  v. 
Tyndale,  5 J  L.  R.  A.  447;  Runt  v.  Rellly,  59 
Ti.  R.  A.  206 :  McNeeley  v.  South  Penn  Oil  Co. 
62  L.  R.  A.  562 :  and  cases  in  note  to  Webb  ▼. 
John  Hancock  Mut.  L.  Ins.  Co.  66  L.  R.  A.  636. 


1904. 


Grice  v.  Woodwobth. 


&85 


on,  and  paid  the  purchase  price,  is  entitled 
to  a  specific  performance  of  the  contract. 

Rev.  {?tat.  §  6008;  Wait,  Fraud.  Conv. 
2d  ed.  §S  436,  437;  2  Loniax's  Digest  of 
Real  Prop.  41;  Thomas  v.  Dickinson^  12  N. 
Y.  364;  Holland  v.  Hoyt,  14  Mich.  238;  But- 
ler V.  Lee,  11  Ala.  885,  46  Am.  Dec.  230; 
Wilkiruon  v.  Soott,  17  Mass.  249;  lAnscott 
V.  Mclntire,  15  Me.  201,  33  Am.  Dec.  602: 
Oibeon  v.  Wilcoxenj  16  Ind.  333;  Bowen  v. 
Bell,  20  Johns.  338,  11  Am.  Dec.  288: 
Stowell  V.  Tucker,  7  Idaho,  312,  62  Pac. 
1033. 

Sections  3040  and  3041  of  the  Revised 
Statutes  of  1887,  covering  the  conveyances 
and  abandonment  of  the  homestead,  are 
simply  rules  of  evidence  and  are  controlled 
by  the  same  legal  principles  as  conveyances 
falling  under  the  statute  of  frauds. 

Andola  v.  Picott,  5  Idaho,  27,  46  Pac. 
928;  Slowell  v.  Tucker,  7  Idaho,  312,  62 
Pac.  1033:  Ijaw  v.  Butler,  44  Minn.  482,  9 
L.  R.  A.  856,  47  N.  W.  53;  Walker  v.  Kelly, 
91  Mich.  212,  51  N.  W.  934;  Harknesa  v. 
Burton,  39  Iowa,  101. 

Where  an  oral  conveyance  of  land  is 
made,  which  ought  to  have  been  in  writing, 
and  acknowledged  under  the  statute  of 
frauds,  in  a  state,  and  the  vendee  has  been 
placed  in  possession  of  the  property  by  the 
vendor  and  paid  the  purchase  price,  if  there 
be  nothing  illegal  or  immoral  in  the  trans- 
action, a  court  of  equity  will  decree  specific 
performance  of  the  verbal  contract. 

Wait,  Fraud.  Conv.  §§  436-438,  and 
notes;  Andola  v.  Picott,  5  Idaho,  27,  46 
Pac.  928;  Von  Rosenberg  v.  Perrault,  5 
Idaho,  719,  51  Pac.  774;  Stowell  v.  Tucker, 
7  Idaho,  312,  62  Pac.  1033;  Qrimshaw  v. 
Belcher,  88  Cal.  217,  22  Am.  St.  Rep.  301, 
and  note,  26  Pac.  84;  FUckinger  v.  Shaio, 
87  Cal.  126,  11  L.  R.  A.  134,  22  Am.  St. 
Rep.  234,  and  notes,  25  Pac.  268;  Bur- 
lingame  v.  Rowland,  77  Cal.  315,  1  L.  R.  A. 
829,  19  Pac.  526;  Manly  v.  Howlett,  55  Cal. 
95;  Bakersfield  Town  Ball  Asso.  v.  Chester, 
66  Cal.  98;  Anson  v.  Tovmsend,  73  Cal.  415, 
15  Pac.  49;  Freeman  v.  Freeman,  51  Barb. 
306;  Kams  v.  Olney,  80  Cal.  90,  13  Am.  Hi. 
Rep.  101,  22  Pac.  57;  Sedgw.  &  W.,  Trial  of 
Title  to  Land,  844-847;  Fry,  Spec.  Ferf. 
259,  260;  Bigelow,  Estoppel,  3d  ed.  470, 
513;  Oilbert  v.  American  Surety  Co,  61  L.. 
R.  A.  253,  57  C.  C.  A.  619,  121  Fed.  499; 
Manchester  d  L,  R,  Co.  v.  Concord  R.  Corp. 
66  N.  H.  100,  9  L.  R.  A.  689,  3  Inters.  Com. 
Rep.  319,  49  Am.  St.  Rep.  582,  20  Atl.  383. 

The  statute  of  frauds,  applies  to  ex- 
ecutory, and  not  to  executed,  contracts. 

Coffin  v.  Braabury,  3  Idaho,  770,  95  Am. 
St.  Rep.  37,  35  Pac.  715. 

The  rule  of  estoppel  is  that  one  who,  with 
knowledge,  accepts  the  proceeds  of  an  un- 
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authorized  sale  of  his  property,  is  estopped 
to  dispute  the  validity  of  the  sale. 

Fjscolle  V.  Franks,  67  Cal.  137,  7  Pac. 
425;  Oodman  v.  Winter,  64  Ala.  410,  38 
Am.  Rep.  13;  France  v.  Baynes,  67  Iowa, 
139,  25  N.  W.  98;  Schenck  v.  Sautter,  73 
Mo.  46;  Moore  v.  Hill,  86  N.  C.  218;  Field 
V.  Doyon,  64  Wis.  560,  25  N.  W.  653;  Booth 
V.  Wiley,  102  111.  84. 

A  wife  is  estopped  from  claiming  that 
she  did  not  join  in  the  conveyance. 

Mudgett  v.  Clay,  5  Wash.  103,  31  Pac. 
424;  Sadler  v.  "Niesz,  5  Wash.  182,  31  Pac. 
630,  1030;  Konnerup  v.  Frandsen,  8  Wash. 
551,  36  Pac.  493;  Payne  v.  Still,  10  Wash. 
433,  38  Pac.  994;  Boston  Clothing  Co.  ▼. 
Solberg,  28  Wash.  263,  68  Pac.  715;  Wash- 
ington State  Bank  v.  Dickson,  35  Wash.  641, 
77  Pac.  1067;  Shtnn  v.  Macpherson,  58  Cal. 
599;  Riddell  v.  Shirley,  5  Cal.  488;  Bishop 
V.  Hubbard.  23  Cal.  514,  83  Am.  Dec.  132; 
TAint  y.  Neeley,  67  Iowa,  97,  24  N.  W.  739; 
Wooters  v.  Feeny,  12  La.  Ann.  449;  Norton 
V.  Ninhols,  35  Mich.  149;  Reed  v.  Morton, 
24  Neb.  760,  1  L.  R.  A.'736,  8  Am.  St.  Rep. 
247,  40  N.  W.  282;  Bodine  v.  Killeen,  53  N. 
Y.  93;  Godfrey  v.  Thornton,  46  Wis.  679, 
1  N.  W.  362 ;  Sexton  v.  Wheaton,  8  Wheat 
?39,  5  L.  ed.  607 ;  Parker  v.  Coop,  60  Tex. 
Ill;  Storrs  v.  Barker,  6  Johns.  Ch.  166,  10 
Am.  Dec.  316;  Broion  v.  Coon,  36  111.  243, 
85  Am.  Dec.  402;  Anderson  v.  Cosman,  103 
'owa,  260,  64  Am.  St.  Rep.  177,  72  N.  W. 
523;  Bradshaw  v.  Remick,  90  Iowa,  409, 
57  N.  W.  897;  Latorence  v.  Spear,  17  Cal. 
421 ;  Reis  v.  Lawrence,  63  Cal.  129,  49  Am. 
Rep.  83. 

Where  the  husband  alone  aliens  home- 
stead, and  delivers  or  abandons  premises, 
it  has  been  held  null  in  favor  of  grantees, 
and  so  vests  title  in  him  notwithstanding 
the  invalidity  of  conveyance. 

Brown  v.  Coon,  36  111.  243,  85  Am.  Deo. 
402;  Fishback  v.  Lane,  36  111.  437;  Hall  v. 
Fuller  ton,  69  111.  448;  Stewart  v.  Mackey, 
16  Tex.  56,  67  Am.  Dec.  609;  Jordan  v. 
Oodman,  19  Tex.  273;  Vasey  v.  Township,  1, 
59  111.  188;  Harkness  v.  Burton,  39  Jowa, 
101;  McDonald  v.  Crandall,  43  111.  231,  92 
Am.  Dec.  112;  Hoskins  v.  Litchfield,  31  111. 
137,  83  Am.  Dec.  215. 

There  can  be  no  reason  why  a  married 
woman  should  not  be  estopped  by  her 
fraudulent  acts  when  they  amount  to  a  tort. 

Olidden  v.  Struplcr,  52  Pa.  403;  Johns 
V.  Reardon,  11  Md.  470. 

Messrs.  Forney  A  Moore,  for  respond- 
ents: 

The  statutes  of  Idaho  specifically  declare 
how  the  sale  of  a  homestead  may  be  made. 
This  method  of  procedure  excludes  all 
others. 

Barton  v.  Drake,  21  Minn.  305;  Law  v. 
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Butler,  44  Minn.  482,  9  L.  R.  A.  868,  47  N. 
W.  63. 

A  married  woman  can  only  be  devested 
of  her  estate  in  the  manner  prescribed  by 
.statute,  and  the  homestead  can  only  be  con- 
veyed in  the  mode  prescribed  by  statute. 

Mathews  v.  Dams,  102  Cai.  207,  36  Pac. 
358;  Jackson  v.  Torrenoe,  83  Cal.  633,  23 
Pac.  695;  Cohen  v.  Davis,  20  Cal.  195; 
Security  Loan  d  T.  Co.  v.  Kauffman,  108 
Gal.  218,  41  Pac.  467;  Gleason  v.  Spray,  81 
Cal.  217,  15  Am.  St.  Rep.  47,  22  Pac.  551 ; 
Barber  v.  Babel,  36  Cal.  14;  Mellen  v.  Mc- 
Mannis  (Idaho)  76  Pac  98. 

On  petition  for  rehearing. 

The  wife  is  released  from  her  common- 
law  disability  only  in  so  far  as  an  enlarge- 
ment of  her  rights  may  be  given  by  statute, 
and  no  farther. 

Bassett  v.  Beam,  4  Idaho,  107,  36  Pac. 
501;  Dernham  v.  Rotoley,  4  Idaho,  754,  44 
Pac.  643;  'Northwestern  d  P,  H,  Bank  v. 
Ranch,  5  Idaho,  752,  51  Pac.  764,  7  Idaho, 
152.  61  Pac.  516. 

Fraud  will  not  devest  a  married  woman's 
title  in  the  face  of  a  statute  declaring  a 
difTerent  and  exclusive  mode  of  devestiture. 

Morrison  v.  Wilson,  13  Cal.  495,  73  Am. 
Dec.  593;  Mathews  v.  Davis,  102  Cal.  207, 
36  Pac.  358;  Jackson  v.  Torrence,  83  Cal. 
633,  23  Pac.  695;  California  Fruit  Transp. 
Co,  v.  Anderson,  79  Fed.  404 ;  Security  Loan 
d  T,  Co,  V.  Kauffman,  108  Cal.  218,  41  Pac. 
467;  Gleason  v.  Spray,  81  Cal.  217,  15  Am. 
St.  Rep.  47,  22  Pac.  551 ;  Barber  v.  Babel, 
36  Cal.  14;  Kantrowitz  v.  Prather,  31  Ind. 
92,  99  Am.  Dec.  587;  Steel  v.  St.  Louis 
Smelting  d  Ref.  Co.  106  U.  S.  447,  27  L.  ed. 
226,  1  Sup.  Ct.  Rep.  389. 

The  ratification  of  an  invalid  sale  by  the 
acceptance  of  the  purchase  money  is  wholly 
destitute  of  the  essential  elements  of 
estoppel  in  pais. 

Henshaw  v.  Bissell,  18  Wall.  271,  21  L. 
ed.  838;  Pasley  v.  Freeman,  3  T.  R.  61. 

For  an  estoppel  in  pais  there  must  be 
conduct,  acts,  langu!ige,  or  silence,  amount- 
ing to  a  representation  or  concealment  ot 
material  facts,  and  the  misrepresented  or 
concealed  facts  known  to  the  party  sought 
to  be  charged  with  the  estoppel,  and  un- 
known to  the  other  party;  and  the  con- 
duct must  be  with  the  expectation  that  it 
will  be  acted  on,  or  will  likely  be. 

Norfolk  d  W.  R.  Co.  v.  Perdue,  40  W. 
Va.  454,  21  S.  E.  755;  Williamson  v.  Jones, 
43  W.  Va.  662,  38  L.  R.  A.  700,  64  Am.  St. 
Rep.  891,  27  S.  E.  410;  Qlidden  v.  Strupler, 
62  Pa.  402. 

Equity  cannot  breathe  life  into  a  legal 
nonentity. 

1  Story,  Eq.  Jur.  1[  177;  Herman, 
Estoppel,  H  1099;  Mattox  v.  Hightshue,  39 
Ind.  95;  Rogers  v.  Higgins,  48  111.  211; 
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Leftwich  v.  Neal,  7  W.  Va.  669;  Elliott  v. 
Peirsol,  1  Pet.  328,  7  L.  ed.  164;  Bamett  v. 
Shackleford,  6  J.  J.  Marsh.  632,  22  Am. 
Dec.  100;  Stewart,  Hush.  &  W.  §§  409-420; 
VVashb.  Real  Prop.  4th  ed.  p.  78. 

Sullivan,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  compel  specific  \yeT- 
formanoe  of  a  contract  for  the  conveyance  of 
real  estate  situated  in  Moscow,  Latah  coun- 
ty. It  appears  from  the  record:  That  the 
respondents  are  husband  and  wife,  and  that 
on  the  7th  day  of  January,  1895,  the  hus- 
band purchased  the  E.  V2  of  lots  4,  6,  and 
6  in  block  2,  Fry's  addition  to  the  town  of 
Moscow,  Latah  county,  and  the  considera- 
tion paid  therefor  was  money  acquired  by 
the  respondent  Jay  Wood  worth  subsequent 
to  the  marriage  of  the  respondents.  That 
on  the  20th  day  of  March,  1896,  while  re- 
spondents were  residing  on  said  premises 
and  occupying  the  same  as  a  homestead, 
the  respondent  Lillie  I.  filed  her  declaration 
of  homestead  upon  said  premises.  That 
some  time  prior  to  the  30th  day  ot  August, 

1901,  the  respondents  had  removed  from 
Moscow,  in  the  county  of  Latah,  to  Wallace, 
in  the  county  of  Shoshone,  and  that  respond- 
ent Woodworth  had  listed  said  property  for 
sale  with  real-estate  agents  residing  and 
doing  business  in  said  town  of  Moscow  at 
the.  price  of  $1,500;  and  on  said  last-men- 
tioned date  the  appellant  paid  to  said 
agents  for  the  respondent  $26  for  a  thirty- 
day  option  to  purchase  said  premises,  and 
thereafter,  on  the  2Uth  day  of  September, 
the  appellant  took  up  said  option,  and  orally 
promised  the  said  agents  to  purchase  said 
premises,  and  to  pay  the  sum  of  $1,500 
therefor,  as  follows  to  wit:  To  assume  a 
mortgage  upon  said  premises  executed  by 
the  respondents  to  the  Vermont  Loan  & 
Trust  Company  to  secure  the  payment  of 
$950,  together  with  interest  thereon,  and 
$550  in  cash;  and  thereupon,  with  the  con- 
sent of  said  agents,  the  appellant  entered 
into  the  possession  of  said  premises,  and 
moved  his  family  into  the  residence  situated 
upon  said  premises,  and  has  ever  since  oc- 
cupied the  whole  of  said  premises  as  a  resi- 
dence, all  of  which -was  known  to  the  re- 
spondents. That,  instead  of  paying  said 
$550  as  agreed,  the  same  was  paid  in  pay- 
njents  as  toliows:  November  1,  1901,  $100; 
December  1,  1901,  $175;  January  4,  1902, 
$100;   July  6,   1902,  $100;    September   16, 

1902,  $100;  aggregating  in  all  the  total  sum 
of  $525.  Said  sums  were  paid  over  by  the 
agents  to  the  respondent  Jay  Woodworth. 
That  after  said  payments  were  made  the 
appellant  personally  demanded  of  Jay 
Woodworth  a  deed  to  said  premises,  and 
ofTered  to  pay  him  then  and  there  the  $25 
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still  due  on  the  purchase  price,  with  Inter- 
est on  all  deferred  payments,  and  the  said 
Wood  worth  promised  to  execute  a  convey- 
ance to  said  premises  as  soon  as  he  con- 
veniently could.  That  after  the  appellant 
had  entered  into  possession  of  said  premises 
he  made  improvements  thereon  of  the  value 
of  $250.  That  after  appellant  had  so  en- 
tered into  the  possession  the  respondent  Lil- 
lie  I.  was  informed  of  the  improvements 
made  thereon^  and  knew  that  said  improve- 
ments had  been  made  and  possession  taken 
by  the  appellant  under  the  belief  that  he 
was  the  owner  of  said  premises,  and  to  all 
of  which  said  Lillie  I.  made  no  objection. 
and  consented  thereto.  Thereafter,  in  the 
month  of  March,  1903,  the  appellant  again 
tendered  tiie  respondents  the  sum  of  $25,  as 
the  balance  still  due  on  the  purchase  price, 
and  demanded  of  them  that  they  execute  to 
him  a  good  and  suilicient  deed  of  convey- 
ance to  said  premises,  which  demand  the  re- 
spondent then  and  there  refused,  and  the 
respondent  Jay  Woodworth,  when  asked  his 
reason  for  refusing  to  execute  the  deed,  in- 
formed the  appellant  that  he  had  consulted 
with  attorneys,  and  they  had  advised  him 
that  he  could  not  be  compelled  to  make  the 
deed.  That  the  payments  made  by  appel- 
lant, including  the  $525  referred  to.  together 
with  interest  on  said  mortgage,  taxes,  and 
the  improvements  made  by  appellant,  make 
a  total  of  $1,181.57.  Upon  the  foregoing 
facts,  judgment  was  rendered  in  favor  of 
the  respondents,  decreeing  to  them  the  pos- 
session of  said  premises,  and  granting  to 
the  appellant  a  judgment  for  $844.72;  that 
being  the  balance  after  deducting  the  rental 
at  the  rate  of  $12.50  per  month,  with  inter- 
est thereon,  from  the  sum  of  $1,181.57, 
above  mentioned.  The  case  was  decided  up- 
on the  theory  that  a  specific  performance  of 
the  contract  of  sale  could  not  be  enforced,  be- 
cause of  the  provisions  of  our  statute  in  re- 
gard to  the  conveyance  of  real  estate  by  mar- 
ried women. 

The  question  presented  for  decision  is 
whether  the  respondents  should  be  com- 
pelled to  convey  said  property  to  the  appel- 
lant under  the  facts  of  this  case,  it  having 
been  at  one  tim'e  occupied  as  a  homestead. 
The  sections  of  our  statute  in  regard  to  the 
conveyance  or  encumbrance  of  a  homestead 
by  a  married  person,  and  the  manner  in 
which  a  homestead  may  be  abandoned,  are 
as  follows: 

"Sec.  2921.  No  estate  in  the  homestead  of 
a  married  person,  or  in  any  part  of  the  com- 
munity property  occupied  as  a  residence  by 
a  married  person,  can  be  conveyed  or  en- 
cumbered by  act  of  the  party,  unless  both 
husband  and  wife  join  in  the  execution  of 
the  instrument  by  which  it  is  so  conveyed  or 
encumbered,  and  it  be  acknowledged  by  the 
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wife  as  provided  in  chapter  3  of  this  title. 

"Sec.  2922.  No  estate  in  the  real  property 
of  a  married  woman  passes  by  any  grant  or 
conveyance  purporting  to  be  executed  or  ae- 
knowledged  by  her,  unless  the  grant  or  in- 
strument is  acknowledged  by  her  in  the  man- 
ner prescribed  in  chapter  3  of  this  title,  and 
her  husband,  if  a  resident  of  the  territory, 
joins  with  her  in  the  execution  of  such  grant 
or  conveyance." 

"Sec  3040.  The  homestead  of  a  married 
person  cannot  be  conveyed  or  encumbered  un- 
less the  instrument  by  which  it  is  conveyed 
or  encumbered  is  executed  and  acknowl- 
edged by  both  husband  and  wife. 

"Sec  3041.  A  homestead  can  be  abandoned 
only  by  a  declaration  of  abandonment,  or 
a  grant  or  conveyance  thereof,  executed  and 
acknowledged  (1)  by  the  husband  and  wife, 
if  the  claimant  is  married;  (2)  by  the  claim- 
ant, if  unmarried." 

Prior  to  the  adoption  of  S  3041,  above 
quoted,  creditors  of  the  homesteader  often 
attached  the  premises  homesteaded,  and  at- 
tempted to  subject  the  same  to  the  payment 
of  the  debt,  on  the  ground  of  abandonment; 
and,  in  order  to  make  the  homestead  more 
secure,  a  rule  of  evidence  was  established  by 
the  adoption  of  said  section,  and  any  liti- 
gant attempting  to  subject  the  homestead 
to  the  payment  of  his  debt  must  show  that 
the  same  was  abandoned  by  a  written  dec- 
laration of  abandonment,  properly  executed 
and  acknowledged.  The  provisions  of  that 
section  are  not  applicable  to  the  case  at  bar. 
The  c«se  of  Mellen  v.  McMannis  (Idaho)  75 
Pac.  98,  decided  by  this  court,  is  not  in  point. 
In  that  case  it  was  not  shown  that  the  pur- 
chaser ever  went  into  the  possession  of  the 
premises  or  put  any  improvements  thereon, 
or  that  Clark  ever  accepted  the  purchase 
price  thereof,  or  that  his  wife  ever  knew  any- 
thing about  the  sale  or  ever  consented 
thereto. 

Sections  3040  and  3041  are  in  the  nature 
of  rules  of  evidence,  and  are  subject  to  the 
same  legal  principles  as  are  conveyances  fall- 
ing under  the  statute  of  frauds,  and  the 
rules  of  equitable  estoppel  and  waiver.  We 
are  aware  that  there  is  much  conflict  among 
the  decisions  of  the  question  of  how  far  the 
doctrine  of  equitable  estoppel  applies  to  mar- 
ried women.  One  of  the  leading  decisions ' 
of  the  Pacific  Coast  states  is  that  of  Mor- 
rison V.  Wilson,  13  Cal.  495,  73  Am.  Dec. 
503.  See  also  cases  cited  in  1  Notes  on  Cal- 
ifornia Reports,  pp.  604.  605.  In  §  814, 
2  Pomeroy's  Equity  Jurisprudence,  it  is 
stated  as  follows:  "Upon  the  question  how 
far  the  doctrine  of  equitable  estoppel  by 
conduct  applies  to  married  women,  there  is 
some  conflict  among  the  decisions.  The 
tendency  of  modern  authority,  however,  is 
strongly   towards   the   enforcement  of   the 
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estoppel  agninst  married  women,  as  against 
persons  sui  juriSj  with  little  or  no  limitn- 
tion  on  account  of  their  disability.  This 
ia  plainly  so  in  states  where  the  lepislition 
has  freed  their  property  from  all  interest  or 
control  of  their  husbands,  and  has  clothed 
them  with  partial  or  complete  capacity  to 
deal  with  it  as  though  they  were  single. 
Even  independently  of  this  legislation  there 
ir«  a  decided  preponderance  of  authority  sus- 
taining the  estoppel  against  her  either  when 
she  is  attempting:  to  enforce  an  allesred 
right  or  to  maintain  a  defenBe."  The  author 
cites  modern  English  cases,  as  well  as 
American,  to  sustain  the  text.  In  the  case 
of  Galhraith  v.  Lunsford,  87  Tenn.  89,  1  L. 
R.  A.  522,  9  S.  W.  305,  in  referring  to  Mor- 
rison V.  Wilsofiy  13  Cal.  495,  73  Am.  Dec. 
593,  the  Tennessee  court  says  that  the  case 
of  Morrison  v.  Wilson,  13*Cal.  495,  73  Am. 
Dec.  593,  "reliei  on  so  confidently  by 
counsel  for  complainant,  seems  to  not  only 
deny  the  application  of  an  estoppel  in  pais 
to  a  married  woman,  but  goes  so  far  as  to 
hold  thnt  affirmative  fraud  on  her  part  will 
not  effect  that  result.  It  is  sufficient  to  say 
of  this  c'se  that  it  not  only  loses  sight  of 
the  distinction  referred  to  as  to  defective 
execution  of  a  contract,  but  is  directly  op- 
posed to  our  own  adjudged  cases,  so  far  as 
the  element  of  'fraud  is  concerned."  In 
nicher  V.  Smith,  2  Head,  208,  it  is  said: 
"The  legal  disability  of  coverture  carries 
with  it  no  license  or  privilege  to  practise 
fraud  or  deception  on  other  innocent  per- 
sons." 

The  provisions  of  our  statutes  above  quot- 
ed must  not  be  so  construed  as  to  permit 
the  respondent  IJllie  I.  to  reap  the  benefits 
of  a  fraud  perpetrated  on  the  appellant.  It 
nmst  be  borne  in  mind  that  there  is  no  con- 
flict in  the  evidence  in  this  case  whatever. 
The  legal  disability  of  married  women  in 
this  state  has  been  almost  entirely  removed. 
I'hey  have  been  given  elective  franchise; 
they  may  hold  oflTice;  and  under  the  2d  sec- 
tion of  an  act  approved  March  9,  1903 
(Sess.  Laws  1003,  p.  340),  the  wife  is  given 
the  management,  control,  and  absolute 
power  of  disnosition  of  her  separate 
property,  with  like  effect  as  a  married  man 
may  in  relation  to  his  real  and  personal 
property.  It  is  true  that  said  act  was 
passed  subsequent  to  the  contrac*  involved 
in  this  suit,  but  this  only  tends  to  show  and 
support  the  doctrine  laid  down  in  2  Pom. 
Eq.  Jur.  S  814. 

As  to  the  statute  of  frauds,  §  0007,  Rev. 
Stat.,  provides  that  no  estate  or  interest  in 
real  property,  other  than  for  leases  having 
a  term  not  exceeding  one  year,  nor  any  trust 
or  power  over  or  concerning  it,  or  in  any 
manner  relating  thereto,  can  be  created, 
granted,  assigned,  surrendered,  or  declared 
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otherwise  than  by  operation  of  law,  or  a 
conveyance  or  other  instrument  in  writing, 
subscribed  by  the  party  creating,  granting. 
assigning,  surrendering,  or  declaring  the 
same,  or  by  his  lawful  agent  thereunto 
authorized  in  writing.  It  is  conceded  that 
no  instrument  in  writing  has  been  execut3d 
in  this  case.  Section  6008,  Rev.  Stat., 
provides  that  the  section  above  cited  must 
not  be  construed  to  affect  the  power  of  & 
testator  in  the  disposition  of  his  real  prop- 
erty by  a  last  will  and  testament,  nor  to 
prevent  any  trust  from  arising  or  being  ex- 
tinguished by  implication  or  operation  of 
law,  nor  to  abridge  the  power  of  any  court 
to  compel  the  specific  performance  of  an 
ajjreement  in  case  of  part  performance 
thereof.  In  the  case  at  bar  it  is  shown  that 
the  contract  sued  on  is  an  executed  contract, 
so  far  as  appellant  is  concerned.  Hence,  so 
far  as  the  statute  of  frauds  is  concerned, 
the  trial  court  should  have  compelled  the 
re«»pondents  to  convey  the  property  in  con- 
troversy, by  good  and  sufficient  deed,  to  the 
appellant.  Courts  of  equity  will  not  permit 
the  statute  of  frauds  or  the  statute  in  re- 
gard to  conveyance  of  married  women  to  be 
a  shield  to  protect  fraud ;  and  those  statutes 
were  not  enacted  to  encourage  frauds  and 
cheats.  The  appellant  had  paid  the  price 
agreed  to  be  paid  for  the  property,  had 
taken  possession  thereof,  and  expended  $2d0 
in  improving  the  same,  all  of  which  was 
assented  to  by  respondent  Lillie  I.;  and, 
under  the  well-established  rules  of  law  ap- 
plicable to  the  case,  the  appellant  is  the 
owner  of  the  equitable  title  thereto.  Be- 
cause of  the  facts  of  this  case,  the  principle 
that  governs  is  more  in  the  nature  of  an 
estoppel  or  waiver  on  the  part  of  respondent 
Lillie  I.,  and  not  the  broad  principle  of 
abandonment,  as  suggested  by  the  provi- 
sions of  §  3041,  Rev.  Stat.,  above  quoted. 
While  the  provisions  of  the  sections  above 
quoted  were  made  for  the  protection  of 
married  woman,  they  were  not  intendej  to 
operate  as  a  shield  to  relieve  them  against 
a  fraudulent  transaction,  such  as  the  one 
under  consideration,  and  she  is  estopped  b; 
her  own  acts  from  interposing  the  provision 
of  said  sections  as  a  valid  defense  to  this 
action.  The  verbal  agreement  for  the  trans- 
fer of  the  homestead  in  question  was  as- 
sented to  by  both  husband  and  wife,  and 
was  followed  by  change  of  possession,  and 
permanent  improvement  placed  thereon  by 
the  purchaser,  and  a  payment  of  the  pur- 
chase price.  Those  acts  operated  to  trans- 
fer the  equitable  title  to  the  appellant. 
That  being  true  a  court  of  equity  will  com- 
pel the  respondents  to  convey  the  legal  title 
to  the  appellant. 

The  judgment  is  reversed,  and  the  cause 
remanded  for   further   proceedings   in   oon- 
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formity  with  ihe  views  herein  expressed. 
iJobta  are  awarded  to  appellant. 

Stoekalaser,  J.,  concurs. 

Ailahie,  J.,  dissenting: 

If  it  should  be  conceded,  which  I  am  not 
now  prepared  to  do,  that  the  doctrine  of 
estoppel  in  pais  can  be  applied  to  a  mar- 
ried woman  in  this  state,  still  I  do  not  think 
the  conduct  of  the  wife,  as  shown  in  this 
case,  is  suflicient  to  establish  an  estoppel 
against  her.  It  is  clear  from  the  record 
that  the  appellant  did  not  contract  with  the 
husband  or  part  with  his  money  upon  any 
representation  or  action  of  the  wife,  and 
she  cannot,  therefore,  be  charged  with  any 
acts  of  fraud.  It  is  equally  clear,  without 
citation  of  authority,  that  the  wife  slioul  i 
not  be  held  for  the  fraudulent  acts  of  her 
husband,  in  which  she  has  not  participated. 
For  this  reason,  the  judgment  should  be 
affirmed. 

A  petition  for  rehearing  having  been  filed. 
Stookalaser,  Ch.  J.,  on  May  1.3,  1005, 
handed  down  the  following  additional  opin- 
ion: 

Counsel  for  petitioner  filed  a  len&fthy  pe- 
tition Betting  up  many  reasons  why  a  re- 
hearing should  be  granted.  The  earnestneas 
of  the  petition,  and  well-known  ability  of 
counsel  representing  her,  prompted  the  court 
to  hear  further  nrsrument,  and  a  rehearing 
was  granted.  Briefs  were  filed  and  argu- 
ments henrd  at  the  March  term  at  Lewiston. 
The  questions  discussed  are,  first,  as  to  the 
estoppel  of  Mrs.  Woodworth ;  secondly,  thnt 
of  fraud  on  her  part.  These  questions  were 
discussed  on  the  henring,  and  were  consid- 
ered by  the  court  from  every  standpoint  be- 
fore the  opinion  was  finnlly  agreed  upon. 
We  agree  thnt  the  lo^'islnture  of  this  stnte 
has  uniformly  dealt  kindly,  and  we  think 
fairly,  in  protecting  married  women  in  their 
property  rights.  In  this  legislation  for  her 
protection,  it  wns  not  intended  to  shield  her 
in  any  wrongful  act.  Under  the  facts  in 
this  case,  which  are  fully  stited  in  the  opin- 
ion by  Mr.  Chief  Justice  Sullivan,  I  do  not 
think  she  can  escape  the  doctrine  of  equi- 
table estoppel.  Counsel  for  petitioner  call 
our  attention  to  a  number  of  authorities, 
among  them  benicr  §  813,  Pomeroy's  Eq.  Jur., 
vol.  2.  We  quote  the  section  from  their 
brief:  "The  measure  of  the  operation  of  an 
estoppel  is  the  extent  of  the  representation 
made  by  one  pnrtv,  and  acted  on  by  the  oth- 
er. Tlie  estoppel  is  commensurate  with  the 
thing  represented,  and  operates  to  put  the 
party  entitled  to  its  benefit  in  the  same  po- 
sition as  if  the  thing  represented  were  true. 
With  respect  to  the  persons  who  are  lK)und 
by,  or  who  may  claim  the  benefit  of,  the  es- 
toppel, it  operates  between  the  immediate 
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parties  and  their  privies,  whether  by  blood, 
by  estate,  or  by  contract.  A  stranger  who 
is  not  a  party  nor  a  privy  can  neither  be 
bound  nor  aided.  Since  the  whole  doctrine 
is  a  creature  of  equity  and  governed  by 
equitable  principles,  it  necessarily  follows 
that  the  party  who  claims  the  benefit  of  an 
estoppel  must  not  only  have  been  free  from 
fraud  in  the  transaction,  but  must  have  act- 
ed with  good  faith  and  reasonable  dili^nce; 
otherwise  no  equity  will  arise  in  his  favor." 
Applying  this  rule  to  the  party  claiming  ex- 
emption from  the  doctrine  of  estoppel,  what 
is  her  stana.ng  in  a  court  of  equity?  She 
knew  the  defendant  appellant  entered  into 
the  possession  of  the  property,  put  valuable 
improvements  thereon,  and  paid  all  but  $25 
of  the  agreed  purchase  price,  and  then,  when 
he  demands  a  deed,  comes  into  a  court  of 
equity  and  asks  for  relief  under  a  plea  that 
she  had  filed  a  homestead  declaration  on  the 
nroperty;  he  ofl'ering  to  allow  plaintiff  to 
take  judgment  for  amount  found  due  the 
plaintiff  after  deducting  rental  for  the  prop- 
erty for  the  time  it  was  occupied  by  plain- 
tiff, and  she  asking  to  be  dismissed  with 
her  costs.  Under  the  rule  laid  down  by  Mr. 
Pomeroy,  above  quoted,  it  is  immaterial 
whether  there  was  an  allegation  or  proof 
of  fraud  on  the  part  of  the  defendants  or 
not.  He  says:  "The  party  who  claims  the 
'enefit  of  an  estoppel  must  not  only  have 
been  free  from  fraud  in  the  transaction,  but 
must  have  acted  with  good  faith  and  reason- 
able dilis^ence;  otherwise  no  e(]uity  will  arise 
in  his  favor."  Now,  what  was  the  duty  of 
Mrs.  Woodworth  when  she  visited  the  premi- 
ses in  dispute,  and  found  them  occupied  by 
appellant  and  his  family,  making  valuable 
and  lasting  improvements  upon  the  house  in 
good  faith,  believing  they  were  the  owners 
thereof  T  Mrs.  Grice,  wife  of  appellant,  testi- 
fies: "I  am  the  wife  of  plaintiff.  Was  his 
wife  at  the  time  he  moved  into  and  took 
possession  of  the  Woodworth  property.  Am 
acquainted  with  Mrs.  Woodworth,  one  of  the 
defendants  in  this  action.  Have  known  her 
for  eight  or  nine  years  at  Mo«cow.  She 
was  living  either  at  Wallace  or  Wardner  at 
the  time  we  took  possession  of  the  property, 
I  knew  of  her  coming  b'»ck  to  Moscow  two 
years  ago, — ^the  spring  of  1902.  I  wns  down 
at  the  hospital  one  afternoon,  and  met  Mr. 
Woodworth  in  the  hall.  He  was  going 
down-stairs,  and  he  said:  'LiPie  is  up- 
stairs. You  had  better  go  upstairs  and  see 
her.*  Miss  Baker  was  with  me  at  the  time. 
We  went  upstairs.  Mrs.  Woodworth  was  in 
the  parlor,  and  we  sat  down  and  talked. 
In  our  conversation,  she  asked  me  how  I 
liked  our  new  home.  I  said,  *Real  well;' 
that  it  was  fine,  and  such  a  pretty  location, 
— ^and  remarked  th^t  it  was  rather  large. 
She  said  that  was  the  objection  she  always 
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had  to  the  place.  That  was  the  substance 
of  the  conversation.  I  had  another  conver- 
sation with  her — I  imagine  in  June — some 
time  in  1902.  I  know  it  was  quite  warm. 
She  and  her  mother  called  at  the  house  one 
afternoon.  They  came  in,  sat  down,  and 
talked  to  me.  We  had  the  house  painted 
at  the  time.  She  remarked  how  pretty  thr 
house  looked  since  it  was  painted.  She 
says:  *lt  is  just  the  color  we  intended  to 
have  it  painted  if  we  hadn't  sold  the  place.* 
She  says:  *You  have  the  sitting  room 
painted,  too.  It  is  very  pretty.'"  Lectn 
D.  Baker  testified  she  had  lived  in  Moscow 
about  sixteen  years.  Knew  all  the  parties 
to  the  case,  and  has  known  Mrs.  Woodworth 
ever  since  she  has  lived  in  Moscow.  Heard 
the  two  conversations  related  by  Mrs.  Gricc, 
and  practically  relates  them  in  the  same  lan- 
guage. Mrs.  A.  J.  McDonald  testifies  to  u 
conversation  with  Mrs.  Woodworth  in 
March,  1003.  She  says,  "She  asked  Mrs. 
Woodworth  if  they  weren't  sorry  that  they 
had  sold  their  home/'  and  she  said,  "I  guesR 
we  are."  I  said,  "Why  did  you  sell?"  She 
said  that  Mr.  Woodworth  said  they  were  go- 
ing away,  and  they  would  never  come  back 
to  Moscow  again,  and  they  thought  they 
might  just  as  well  sell  while  they  had  a 
chance.  If  Mrs.  Woodworth  desired  to  deal 
fairly  with  the  Grices  when  she  returned 
from  Moscow,  and  found  them  in  possession 
of  her  property,  upon  which  she  had  filed  n 
homestead  declaration,  if  she  did  not  know 
they  were  occupying  the  property  under  a 
claim  of  purchase  prior  to  that  time,  she 
should  have  then  said  to  them:  "You  are 
improving  property,  upon  which  I  have  filed 
my  homestead  declaration.  I  have  never 
consented  to  the  sale  of  it,  and  still  desire 
to  claim  it  as  my  home."  This  would  have 
been  good  faith  and  reasonable  diligence. 
Equity  does  not  permit  her  to  remain  silent 
as  to  her  claims,  and  by  her  conversation 
encourage  appellants  to  continue  their  pay- 
ments and  improvements  on  the  property, 
and  then,  when  they  demand  a  deed,  answer 
by  saying:  "You  can  take  a  judgment 
against  my  husband  for  the  amount  you 
have  paid  on  the  purchase  price  and  for  the 
improvements  made,  less  the  reasonable 
rental  during  the  time  you  have  occupied 
the  premises,  but  the  property  has  increased 
in  value,  and  I  am  informed  1  can  hold  it 
under  my  homestead  declaration.  You  may 
enforce  your  judgment  against  my  husband 
if  you  can,  but  1  will  hold  the  property, 
which  has  about  doubled  in  valuation." 
Courts  of  equity  should  not  and  will  not  en- 
courage such  transactions  as  are  shown  to 
exist  in  this  case,  and  exempt  them  from 
compliance  with  the  contract. 

After  carefully  reconsidering  this  case  we 
are  still  of  the  view  that  the  opinion  here- 
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tofore  filed  correctly  states  the  law  of  thia 


SnlliTan,  J.,  concurs. 

Ailahie,  J.,  dissenting: 

The  application  of  the  doctrine  adopted 
in  this  case  to  the  facts  it  discloses  works 
an  effectual  rape  of  the  statute,  in  the  name 
of  that  facile  and  beguiling  progeny  of 
equity  called  "estoppel."  I  shall  not  enter 
upon  any  discussion  as  to  whether  or  not 
the  homestead  of  a  married  woman  may  be 
alienated  or  transferred  in  any  other  man- 
ner than  that  pointed  out  by  statute.  I  am 
convinced,  however,  that,  if  the  doctrine  of 
estoppel  adopted  by  my  brothers  is  appli- 
cable to  a  married  woman,  and  not  forbid- 
den by  express  statute,  notwithstanding 
such  a  rule  the  facts  of  this  case  are  entirely 
barren  of  the  elements  of  estoppel.  In  16 
Cyc.  Law  &  Proc.  p.  726,  Prof.  Bigelow  de- 
fines the  essential  elements  of  estoppel  in  piis 
as  follows :  "In  order  to  constitute  an  equita- 
ble estoppel,  there  must  exist  a  false  repre- 
sentation or  concealment  of  material  facts; 
it  must  have  been  made  with  knowledge,  ac- 
tual or  constructive,  of  the  facts;  the  party 
to  whom  it  was  made  must  have  been  w th- 
ou t  knowledge,  or  the  means  of  knowledge, 
of  the  real  facta;  it  must  have  been  made 
with  the  intention  that  it  should  be  acted 
upon;  and  the  party  to  whom  it  was  made 
must  have  relied  on  or  acted  upon  it  to 
his  prejudice."  Applying  this  test  to  the 
facts  disclosed  in  the  record,  not  a  single 
element  of  estoppel  as  against  Mrs.  Wood- 
worth  can  be  gleaned  from  this  case.  All 
the  acts,  declarations,  and  conduct  of  the 
wife  in  this  case  which  are  held  to  constitute 
an  estoppel  are  narrated  in  the  opinions  of 
my  associates,  and  it  is  therefore  unneces- 
sary for  me  to  repeat  them  here.  The  act* 
and  declarations  of  the  wife  in  this  case,  by 
which  she  is  estopped  to  set  up  the  plea 
of  her  homestead  right,  were  made  to  third 
pnrties,  and  that  in  the  course  of  casual 
conversation  which  took  place  long  after 
the  purchaser,  Grice,  had  paid  the  entire 
purchase  price,  with  the  exception  of  a  very 
trivial  Tsum.  And  indeed  there  is  no  evidence 
in  the  record  anywhere  showing,  or  tending 
to  show,  that  the  substance  of  these  conver- 
sations and  declarations,  or  any  part  there- 
of, was  ever  at  any  time  communicated  to 
Grice  prior  to  the  commencement  of  this  ac- 
tion. It  is  not  even  sho\^Ti  when  the  wife 
came  into  knowledge  of  the  fact  that  her 
husband  had  sold,,  or  contracted  to  sell,  this 
homestead,  and,  so  far  as  the  record  is  con- 
cerned, that  information  may  have  been 
gathered  by  her  long  after  her  husband  had 
received  the  entire  purchase  price,  with  the 
exception  of  $25  unpaid  at  the  time  the  ae- 
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tion  was  commenced.  It  is  said  by  the  chief 
justice  in  his  opinion  that,  ''if  Mrs.  Wood- 
worth  desired  to  deal  fairly  with  the  Grices 
when  she  returned  from  Moscow  and  found 
them  in  possession  of  her  property,  .  .  . 
she  should  have  then  said  to  them:  'You 
are  improving  property  upon  which  I  have 
filed  my  homestead  declaration.  I  have 
never  consented  to  the  sale  of  it,  and  still 
desire  to  claim  it  as  my  home.'"  One 
would  infer  from  this  statement  that  Gric* 
had  no  information  as  to  the  filing  of  the 
homestead,  but  that  would  be  a  wrong  im- 
pression. As  a  matter  of  fact,  the  home- 
stead declaration  was  of  record  long  before 
Grice  entered  into  the  contract  with  Wood- 
worth  or  took  possession  of  the  property, 
and  he  was  chargeable  with  notice  of  such 
fact,  as  well  as  with  notice  of  the  provi- 
sions of  the  statute  to  the  effect  that  the 
wife  cannot  be  devested  of  her  homestead 
right  except  by  an  instrument  in  writing 
duly  acknowledged  by  her.  The  laches  and 
neglect  shown  in  this  case  are  to  my  mind 
entirely  chargeable  to  appellant,  rather  than 
to  the  respondent  Mrs.  Woodworth.  It  is 
true,  as  said  by  counsel  for  respondent  in 
their  brief,  "that  a  certain  degree  of  negli- 
gence is  a  luxury  that  all  mankind  are  li- 
censed to  enjoy,  and  for  which  every  man 
must  make  an  allowance  in  his  dealings 
with  other  men."  This  is  said  upon  the 
theory,  I  presume,  that  all  men — and  women 
too— are  human,  and  may  not  live  up  to  alt 
the  moral  obligations  their  neighbors  may 
think  that  Code  imposes;  but  for  every 
such  dereliction  a  court  of  equity  cannot  in- 
terpose with  an  adequate  and  speedy  reme- 
dy. It  is  difficult  to  understand  upon  what 
theory  either  the  actions,  declarations,  or 
conduct  of  this  married  woman  are  to  be 
construed  into  an  estoppel  against  her  de- 
fending her  homestead  rights  where  the  rec- 
ord contains  not  a  word  showing  thnt  the 
party  who  purchased  from  her  husb-nd  part- 
ed with  a  single  dollar  or  made  the  slightest 
improvement  upon  the  property  upon  any 
statement,  act,  or  representation  made  by 
her.  In  speaking  of  an  estoppel  by  actions 
and  conduct,  Justice  Field,  in  fJenshaio  v. 
Bisselh  18  Wall.  271,  21  L.  ed.  840,  says: 
"For  its  application  there  must  be  some  in- 
tended deception  in  the  conduct  or  declara- 
tions of  the  party  to  be  estopped,  or  such 
gross  negligence  on  his  part  as  to  amount 
to  constructive  fraud."  Such  is  not  the 
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case  here.  The  wife  is  apparently  estopped 
in  this  case  because  she  didn't,  as  soon  as 
she  learned  of  this  sale  by  her  husband, 
rush  out  upon  the  street  and  to  her  neigh- 
bors, and  recount  her  troubles  to  everyone 
with  whom  she  met,  and,  of  course,  neces- 
sarily berate  the  conduct  of  her  husband, 
and  brand  him  as  one  who  was  obtaining 
money  under  false  pretenses. 

After  reading  the  majority  opinion  in  this 
case,  the  femes  covert  of  this  common- 
wealth, in  order  to  hereafter  avoid  the  plea 
of  estoppel,  will  find  it  necessary,  where 
their  speculative  husbands  have  parted  with 
the  old  homestead  without  their  consent,  to 
then  turn  Xantippes,  and  rail  their  griev- 
ances as  well  from  the  housetops  and  market 
places  as  from  the  forum.  And  indeed,  in 
order  that  they  may  not  be  estopped,  they 
should,  on  their  "days  at  home,"  apprise  all 
their  gentle  callers  that,  while  their  im- 
pecunious spouses  lured  them  away  from 
the  old  homestead  bound  with  cords  of  af- 
fection, still  they  are  as  deeply  attached  to 
that  declaration  of  homestead  as  they  were 
on  the  day  when  a  considerate  husband  first 
suggested  its  execution.  Or  when  she  re- 
turns the  call  made  by  the  "innocent  pur- 
chaser's" wife,  she  might  save  herself  from 
the  bar  of  estoppel  by  reciting  to  that  good 
dame  how  their  husbands  both  were  igno- 
rant of  the  statute,  as  well  as  unmindful  of 
her  individual  property  rights,  and  learned 
in  the  arts  of  fraud.  Or  when  the  "innocent 
purchaser,"  ignorant  of  the  statute,  en  lis  to 
pay  her  avaricious  husband  his  monthly  in- 
stalment, she  might  eject  him  from  the 
premises  and  deliver  him  a  personal  dis- 
course, and  thereby,  in  a  modest  but  Portian 
way,  save  herself  from  this  oft  salutary, 
ever  convenient,  but  sometimes '  dangerous, 
plea  of  estoppel.  The  majority  have  told 
the  good  wives  of  this  state  that  they  must 
talk  or  be  estopped.  I  am  chagrined  to 
hear  it.  It  is  enough  if  they  keep  still ;  in- 
deed, the  law  hath  required  no  more:  and, 
moreover,  equity  taketh  no  delisrht  in  a  pa- 
rade of  grievances  and  multiplicity  of  trou- 
bles where  peace  and  quietude  might  reign. 
1  am  persuaded  that  it  hath  never  before 
been  written  that  our  good  wives  should  be 
estopped  by  the  courtesies  and  pleasantries 
they  exchange  when  "making  calls"  or  at 
the  "tea  party." 

I  think  the  judgment  should  be  affirmed. 
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Thomas  HACKETT,  Appt,, 

v. 

Truatees     of     BROOKSVILLE     GRADED 

SCHOOL  DISTRICT  et  al 


.Ky.. 


.) 


1.  Olferlnar  a  prayer  at  tlie  befdniilns 
of.  achool  each  day,  asking  direction  and 
guidance,  which  does  not  represent  any  pe 
cullar  view  or  dogma  of  any  sect  or  de- 
nomination, does  not  bring  a  public  school 
within  a  provision  of  the  Constitution  that 
no  portion  of  any  fund  or  tax  raised  for 
educational  purposes  shall  be  used  In  aid  of 
any  sectarian  or  denominational  school. 

2.  A  school  Is  not  a  place  of  -worahlp. 
nor  Is  the  teacher  a  minister  of  religion,  with- 
in (he  meaning  of  n  constitutional  provision 
that  no  person  shall  be  compelled  to  attend 
any  place  of  worship  or  contribute  to  the  sup 
port  of  any  minister  of  religion,  although 
prnyer  Is  offered  at  the  opening  of  sessions 
of  the  school. 

8.  The  KlnflT  James  translation  of  the 
Bible  Is  not  a  sectarian  hook  within  the 
meaning  of  n  statute  providing  that  no  sec 
tsrtan  book  shall  be  used  In  any  common 
school. 

(May  31,   1005.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Brnclcen  County 
denyinpf  an  injunction  to  restrain  alleged 
8ect<«rinn  or  denominational  exercises  in  a 
public  school.    Affirmed. 

T^e  f'^^t^  pre  st«»ted  in  the  opinion. 

Mr,  Williain  A.  Byrne  for  appellant. 

ifr.  E.  L.  Wortliiiistoii,  for  appellees: 

In  making  choice  of  an  English  translation 
to  he  roMl.  it  wis  eminently  proper  to  select 
the  translation  that  is  commonly  used  by 
English  speakin&r  people,  and  against  which 
the  fewest  objections  could  be  urged. 

The  King  James  translation  of  the  Bible 
is  not  a  sectarian  book. 

l^tate  ex  rel.  Freeman  v.  SchcvCy  65  Neb. 
853,  51)  L.  R.  A.  927,  1)1  N.  W.  84(1,  93  N.  W. 
109;  Vidal  v.  Philadelphia,  2  How.  200,  11 
L.  ed.  235. 

Reading  the  Bible  in  the  public  schools 
is  not  forbidden  by  the  Constitution. 

Pfeiffer  v.  Board  of  Education,  118  Mich. 
660,  42  L.  R.  A.  530,  77  N.  W.  250;  Moore 
V.  3fovroe,-  64  Iowa,  367,  52  Am.  Rep.  444, 
20  N.  W.  475 ;  Donahue  v.  Richards,  38  Mi». 
379,  61  Am.  Dec.  256;  Cook  County  v.  Chi- 
cago Industrial  School  for  Girls,   125   111. 

Note. — As  to  reading  of  Bible,  or  repeating  of 
prayers,  In  schools,  see  also.  In  this  series.  State 
«jy  rel.  Weiss  v.  District  Board,  7  L.  R.  A,  3M0 : 
rfelffer  v.  Board  of  Education,  42  L.  R.  A.  r.30 : 
State  f«  rel.  Freeman  v.  Scheve,  50  L.  R.  A 
927 :  and  BlUard  v.  Board  of  Education,  06  L. 
R.  A.  160. 
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540,  1  L.  R.  A.  437,  8  Am.  St.  Rep.  415,  18  N. 
E.  183. 

O'ReAr,  J.,  delivered  the  opinion  of  the 
court: 

Appellant,  who  resides  in  the  town  of 
Brooksville,  and  has  children  attending  the 
Brooksville  graded  common  school,  brought 
this  suit  against  the  trustees  and  teachers 
of  the  school,  seeking  an  injunction  against 
the  use  of  the  English  translation  of  the 
Hible,  known  as  the  "King  James"  or  "Au- 
thorized Edition,"  and  to  prevent  the  teach- 
ers from  opening  the  school  with  prayers 
or  songs  alleged  to  be  of  a  denominational 
character.  On  full  hearing  the  injunction 
was  denied,  and  the  petition  dismissed. 

To  get  at  the  exact  question  presented  for 
decision  on  this  appeal,  we  will  eliminate 
the  allegation  concerning  worship  of  God 
by  singing  sectarian  songs.  There  was  no 
proof  whatever  that  any  songs  of  any  kind 
had  been  sung  during  the  school  year  in 
which  the  suit  was  brought,  nor  waa  it 
either  required  or  permitted.  Whether  it 
was  permissible  to  have  sung  the  songs 
complained  of  is  not,  therefore,  a  matter  con- 
sidered by  the  court. 

Appellant  invokes  §  189  of  the  Constitu- 
tion of  Kentucky  and  9  4368,  Ky.  SUt.  1903, 
which  read  as  follows: 

"No  portion  of  any  fund  or  tax  now  ex- 
isting, or  that  may  hereafter  be  mised  or 
levied  for  educational  purposes,  shall  be  ap- 
propriated to,  or  used  by,  or  in  aid  of,  any 
church,  sectarian,  or  denominational  school." 
Con«»t.  §  189. 

"No  books  -or  other  publications  of  a  sec- 
tarian, infidel,  or  immoral  character  shall  be 
used  or  distributed  in  any  common  school; 
nor  shall  any  sectarian,  infidel,  or  immoral 
doctrine  be  taught  therein."  Ky.  Stat.  1903, 
§  4368. 

The  Brooksville  graded  common  school  is 
maintained  by  the  state  by  the  imposition 
of  taxes.  It  is  open  alike  to  all  white  chil- 
Iren  within  cortnin  asres  who  or  whose 
parents  are  residents  of  the  district.  It  is 
in  no  sense  a  sectarian,  church,  or  denomi- 
national school.  Section  189  of  the  Consti- 
tution was  aimed  not  to  regulate  the  cut- 
'iculum  of  the  common  pcbool«  of  the  stite, 
but  to  prevent  the  appropriation  of  public 
money  to  aid  schools  maintained  by  any 
church  or  sect  of  religionists.  If  the  Con- 
'•^titution  deals  directly  with  the  question  of 
compulsory  worship,  it  is  in  §  5,  which 
reads  as  follows:  "No  preference  shall  ever 
be  given  by  law  to  any  religious  sect,  society, 
or  denomination;  nor  to  any  particular 
creed,  mode  of  worship,  or  system  of  eoclesi- 
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astical  polity;  nor  shall  any  person  be  com- 
pelled to  attend  any  place  of  worship,  to  con- 
tribute to  the  erection  or  maintenance  of 
any  such  place,  or  to  the  salary  or  support 
of  any  minister  of  religion;  nor  shall  any 
man  be  compelled  to  send  his  child  to  any 
school  to  which  he  may  be  conscientiously 
opposed;  and  the  civil  rights,  privileges,  or 
capacities  of  no  person  shall  be  taken  away, 
or  in  any  wise  diminished  or  enlarged,  on 
account  of  his  belief  or  disbelief  of  any  re- 
ligious tenet,  dogma,  or  teaching.  No  hu- 
man authority  shall,  in  any  case  whatever, 
control  or  interfere  with  the  rights  of  con- 
science." If,  under  the  guise  of  public  in- 
struction, children  should  be  required  to  at- 
tend schools  where  worship  of  God  was  com- 
pulsory, it  would  seem  to  be  within  the  pro- 
hibition of  that  section.  We  find  from  the 
evidence  in  this  case  that,  while  chapters  of 
passages  from  the  Bible  ( King  James  trann- 
lation)  were  read,  and  prayers  were  offered 
by  the  teachers  at  the  opening  of  the  school 
each  moniing,  appellant's  children,  who  are 
members  of  the  Roman  Catholic  Church, 
were  not  required  to  attend  during  those 
exercises,  nor  were  they  or  others  who  were 
conscientiously  opposed  to  doing  so  required 
to  participate  in  them. 

Two  questions  are  presented  by  the  rec- 
ord for  decision:  (1)  Does  the  offering  of 
prayer  to  trod  in  opening  a  school,  such  as 
was  offered  in  the  Brooksville  school,  make 
that  school  a  "sectarian  school,"  within  the 
meaning  of  §  189  of  the  Constitution?  (2) 
Is  the  King  James  translation  of  the  Bible 
a  "sectarian  book,"  within  the  meaning  of 
«  4368,  Ky.  Stat.? 

The  prayer  that  was  offered,  and  which  it 
is  urged  converted  the  school  into  a  secta- 
rian school,  is  as  follows:  **Our  Father  who 
art  in  Heaven,  we  ask  Thy  aid  in  our  day's 
work.  Be  with  us  in  all  we  do  and  say. 
Give  us  wisdom  and  strength  and  patience  to 
teach  these  children  as  they  should  be 
taught.  May  teacher  and  pupil  have  mu- 
tual love  and  respect.  Watch  over  these  chil- 
dren, both  in  schoolroom  and  on  the  play- 
ground. Keep  them  from  being  hurt  in  any 
way,  and  at  last,  when  we  come  to  die,  may 
none  of  our  number  be  missing  around  Thy 
Throne.  These  things  we  ask  for  Christ's 
sake.  Amen."  It  has  not  been  pointed  out 
to  us  wherein  the  prayer  quoted  is  sectarim 
in  its  construction.  The  Reverend  Father 
James  A.  Cusack,  a  witness  for  appellant, 
asseverates  that,  in  his  opinion,  it  is  secta- 
rian. But  he  admits  that  there  is  nothing 
in  it  repugnant  to  the  doctrines  of  his  re- 
ligious belief  (Roman  Catholic).  Nor  does 
he  claim  that  it  is  promulgated,  authorized, 
or  used  by  any  sect  of  religionists  whatever. 
As  neither  the  form  nor  substance  of  the 
prayer  complained  of  seems  to  represent  any 
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peculiar  view  or  dogma  of  any  sect  or  de- 
nomination, or  to  teach  them,  or  to  detract 
from  those  of  any  other,  it  is  not  sectarian 
in  the  sense  that  the  word  is  commonly 
used  and  understood,  and  as  it  was  evident- 
ly intended  in  the  section  quoted.  The  con- 
stitutional convention,  in  framing  tlie  organ- 
ic law  for  all  the  people  of  the  state,  must 
be  presumed  to  have  used  ordinary  words, 
not  according  to  the  peculiar  views  of  a  few, 
but  as  generally  used.  The  word  "secta- 
rian," from  the  connection  in  which  it  is 
used,  cannot  be  given  the  construction  con- 
tended for  by  appellant,  which  seems  to  be 
that  any  form  of  prayer  not  authorized  by  a 
particular  church  is  sectarian. 

Though  it  be  conceded  that  any  prayer  is 
worship,  and  that  public  prayer  is  public 
worship,  still  appellant*s  children  were  not 
compelled  to  attend  the  place  where  the  wor- 
shipping was  done  during  the  prayer.  The 
school  was  not  "a  place  of  worship,"  nor  are 
its  teacliers  "ministers  of  religion,"  within 
the  contemplation  of  8  5  of  the  Constitution, 
although  a  prayer  may  be  offered  inciden- 
tally at  the  opening  of  the  school  by  a  teach- 
er. Meetings  of  tlie  general  assembly  are 
opened  by  prayer,  and  other  state  institu- 
tions authorize  the  worship  of  God.  They 
have  never  been  regarded  as  fostering  sec- 
tiriin  teachings.  The  complaint  in  this 
case  goes  only  to  the  sectarian  feature  of 
the  exercises,  not  because  they  were  reli- 
s^ious.  It  is  not  contended  that  it  was  the 
purpose  of  the  Constitution  to  prevent  wor- 
ship, nor  to  prevent  teachers  in  the  public 
schools  from  assuming  worshipful  relations. 
The  great  aim  was  to  keep  church  and  state 
forever  separate  as  distinct  institutions;  to 
prevent  the  government  of  one  form  assum- 
ing riqrhtful  control  of  the  government  of 
the  other.  Nor  is  it  clear  that  it  was  in- 
tended to  keep  religion  out  of  the  school, 
though  it  is  apparent  that  one  aim,  at  least, 
was  to  keep  the  "church"  out.  The  question 
is  not  presented,  and  is  not,  therefore,  decid- 
ed, whether  any  exercise  which  partakes  inci- 
dentally of  worship  is  prohibited. 

The  main  question,  we  conceive  to  be,  Is 
the  King  James  translation  of  the  Bible,  or, 
for  that  matter,  any  edition  of  the  Bible,  a 
sectarian  book?  There  is,  perhaps,  no  book 
that  is  so  widely  used  and  so  highly  re- 
spected as  the  Bible;  no  other  that  has  been 
translated  into  as  many  tongues;  no  other 
that  has  had  such  marked  influence  upon 
the  habits  and  life  of  the  world.  It  is  not 
the  least  of  its  marvelous  attributes  that,  it 
is  so  catholic  that  every  seeming  phase  of 
belief  finds  comfort  in  its  comprehensive  pre- 
cepts. Many  translations  of  it,  and  of  parts 
of  it,  have  been  made  from  time  to  time, 
since  two  or  three  centuries  before  the  be- 
ginning of  the  Christian  era.  And  since  tlie 
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discovery  of  the  art  of  printing  and  the 
manufacture  of  paper  in  the  sixteenth  cen- 
tury, a  great  many  editions  of  it  have  been 
printed.  There  is  controversy  over  the  au- 
thenticity of  some  parts  of  some  of  the  edi- 
tions. And  there  are  some  people  who  do 
not  believe  that  any  of  it  is  the  inspired  or 
revealed  word  of  God.  Yet  it  remains  that 
civilized  mankind  generally  accord  to  it  a 
reverential  regard,  while  all  who  study  its 
sublime  sentiments  and  consider  its  great 
moral  influence  must  admit  that  it  is,  from 
any  point  of  view,  one  of  the  most  important 
of  books.  That  it  has  drawn  to  its  careful 
study  and  research  into  its  history  and 
translations  so  many  profound  scholars  of 
history,  is  not  to  be  wondered  at.  The  re- 
sult has  been  that,  while  many  editions  of 
the  seven  1  translations  have  been  made, 
those  based  upon  the  revision  compiled  un- 
der the  reign  of  King  James  I.,  1607-1611, 
and  very  generally  used  by  Protestants,  and 
the  one  compiled  at  Douay  some  time  pre- 
vious, and  which  was  later  adopted  by  the 
Roman  Catholic  Church  as  the  only  authen- 
tic version,  are  the  most  commonly  used  in 
this  country.  That  the  Bible,  or  any  partic- 
ular edition,  has  been  adopted  by  one  or 
more  denominations  as  authentic,  or  by 
them  asserted  to  be  inspired,  cannot  make  it 
a  sectarian  book.  The  book  itself,  to  be  sec- 
tarian, must  show  that  it  teaches  the  pecul- 
iar dogmas  of  a  sect  as  such,  and  not  alone 
that  it  is  so  comprehensive  as  to  include 
them  by  the  partial  interpretation  of  its  ad- 
herents. Nor  is  a  book  sectarian  merely  be- 
cause it  was  edited  or  compiled  by  those  of 
a  particular  sect.  It  is  not  the  authorship 
nor  mechanical  composition  of  the  book,  nor 
the  use  of  it,  but  its  contents,  that  give  it 
its  character.  Appellant's  view  seems  to  be 
that  the  church  is  the  custodian  and  inter- 
preter of  tlie  Bible  as  God's  word.  From 
that  it  is  supposed  that  any  Bible  not  put 
forth  by  authority  of  a  church  claiming 
that  prerogative  is  sectarian.  The  question 
is  not  whether  the  version  used  is  canonical 
or  apocryphal.  That  question  does  not  at 
all  enter  into  the  matter.  Otherwise  it 
would  inevitably  lead  to  the  state  that  any 
book  not  favored  by  some  church  authority, 
or  which  may  be  supposed  by  it  to  be  hostile 
to  its  teachings,  would  be  sectarian.  In 
that  way  the  authority  of  a  church  could 
largely  control  the  course  of  study  in  the 
public  scl)oo1s  by  issuing  its  bull  against  cer- 
tain scientific  or  moral  treatises  as  being 
atheistic  or  heretic.  The  very  mischief 
aimed  at  by  the  framers  of  the  Con<«titution, 
and  by  the  people  adopting  it,  would  thus  be 
accomplished,  viz.,  the  interference  in  mat- 
ters of  state  by  the  church. 

If  the   legislature   or  the   constitutional 
convention    had    intended    that    the    Bible  I 
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should  be  proscribed,  they  would  simply 
have  said  so.  The  word  "Bible"  is  shorter 
and  better  understood  than  the  word  "sec- 
tarian." It  is  not  conceivable  that,  if  it  had 
been  intended  to  exclude  the  Bible  from  pub- 
lic schools,  that  purpose  would  have  been  ob- 
scured within  the  controversial  word.  Nor 
can  we  conceive  that  under  the  American 
system  of  providing  thorough  education  of 
all  the  youth,  to  fit  them  for  good  citizen- 
ship in  every  sense,  the  legislature  or  the 
Constitutional  convention  could  have  intend- 
ed to  exclude  from  their  course  of  instruc- 
tion any  consideration  of  such  a  work,  whose 
historical  and  literary  value,  aside  from  its 
theological  aspects,  would  seem  to  entitle  it 
to  a  high  place  in  any  well-ordered  course 
of  general  instruction.  The  history  of  a 
religion,  including  its  teachings  and  claim 
of  authority, — as,  for  example,  the  writings 
of  Confucius  or  Mahomet, — ^might  be  profit- 
ably studied.  Why  may  not  also  the  wis- 
dom of  Solomon  and  the  life  of  Christ?  If 
the  same  things  were  in  any  other  book  than 
the  Bible,  it  would  not  be  doubted  that  it 
was  within  the  discretion  of  the  school 
boards  and  teachers  whether  it  was  expedi- 
ent to  include  them  in  the  common-school 
course  of  study  without  violating  the  impar- 
tiality of  the  law  concerning  religious  be- 
liefs. The  objection  does  not  appear  to  be 
to  the  matter.    It  is  to  the  publication. 

A  learned  witness  for  appellant,  who  gives 
it  as  a  matter  of  religious  belief  and  teaeh- 
insr.  savs  that  the  church  is  the  interpreter 
of  the  Bible,  but  that  the  Protestants  teach, 
on  the  contrary,  that  everyone  is  his  own 
interpreter.  The  Constitution  may  be  said 
to  teach,  too,  that  everyone  is  his  own  in- 
terpreter, for  it  guarantees  that  everyone 
may  worship  God  (which  is  supposed  to  in- 
clude the  study  of  His  revealed  word)  ac- 
cording to  the  dictates  of  his  own  conscience. 
Children  are  taught  the  Constitution  in  the 
common  schools.  May  it  not  be  said  then 
with  equal  force  that  to  teach  the  Consti- 
tution, which  itself  teaches  the  right  of  per- 
Vct  freedom  in  the  worship  of  God,  is  sec- 
tarian, because  some  sect  might  deny  that  it 
was  right  to  teach  the  children  to  worship 
God  in  any  way  except  according  to  the 
teachings  of  that  particular  sect?  Milton, 
Newton,  Galileo,  as  well  as  Wickliffe,  Whit- 
tingham.  and  Tyndale,  came  under  the  bans 
of  the  church.  The  philosophy  and  the  writ- 
ings of  these  great  thinkers,  wherein  they  do 
not  teach  sectarianism,  mky  be  used  in  the 
public  schools,  and  in  some  part  are  so  used, 
in  spite  of  the  fact  that  at  one  time  they 
were  believed  to  be  hostile  to  God's  revela- 
tions as  interpreted  by  the  church.  This 
same  question  in  one  form  or  another  has 
come  before  the  courts  of  the  country  a  num- 
ber of  times.    It  has  not  been  so  free  from 
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doubt  that  the  conclusions  of  the  judges 
have  always  been  harmonious.  This  has 
been  in  part  owing  to  the  differing  expres- 
sions of  the  Constitutions  and  statutes 
being  interpreted.  While  allowing  that 
because  of  these  differences  in  language  the 
opinions  may  not  appear  to  be  precisely  in 
point,  yet  they  reflect  the  drift  of  judicial, 
opinion  in  this  country,  so  far  as  it  has 
been  expressed,  concerning  the  main  idea, 
— whether  the  Bible  is  a  sectarian  book. 
Likewise  whether  it  may  be  read  in  the  pub- 
lic schools  at  all.  While  some  of  the'  Con- 
stitutions construed  in  terms  prohibit  the 
use  of  sectarian  books  in  the  public  schools, 
yet,  independent  of  those  provisions,  it  seems 
to  be  generally  conceded  that  to  teach  secta- 
rianism in  a  public  school  would  be  violative 
of  religious  freedom,  which  is  guaranteed  by 
every  Constitution.  With  this  explanation 
we  will  brierty  review  the  decisions  bearing 
on  the  subject. 

One  of  the  earliest  cases,  celebrated  for 
the  grent  learning  displayed,  as  well  as  by 
the  distinguished  ability  of  the  judge  who 
wrote  the  opinion,  is  Vidal  v.  Philadelphia, 
2  How.  127,  11  L.  ed.  205,  opinion  by  Mr. 
Justice  Story.  The  question  for  decision,  so 
far  as  it  bears  on  this  case,  was  whether  a 
charitable  bequest  of  the  late  Stephen  Gi- 
rard,  establishing  a  college,  prohibited  the 
teaching  of  Christianity  to  its  pupils.  The 
will  contained  this  restrictive  clause:  '*I 
enjoin  and  require  that  no  ecclesiastic,  mis- 
sionary, or  minister  of  any  sect  whatsoever, 
shall  ever  hold  or  exercise  any  station  or 
duty  whatever  in  the  said  college;  nor  shall 
any  such  person  ever  be  admitted  for  any 
purpose,  or  as  a  visitor,  within  the  prem- 
ises appropriated  to  the  purposes  of  the 
said  college."  The  intention  of  the  testator, 
so  far  as  it  was  not  unlawful,  was  as  the 
law  of  the  case.  The  que<*tion  was,  Did  he 
intend  to  exclude  the  teachings  of  Christian- 
ity, or  its  being  taught  by  the  clergy  ?  The 
testator  himself  furnished  this  key  to  his 
thought  (p.  133  of  2  How.,  p.  208,  11  L.  ed.)  : 
"In  making  this  restriction,  I  do  not  mean 
to  cast  any  reflection  upon  any  sect  or  per- 
son whatsoever;  but,  as  there  is  such  a  mul- 
titude of  sects,  and  such  a  diversity  of  opin- 
ion amongst  them,  I  desire  to  keep  the  ten- 
der minds  of  the  orphans,  who  are  to  derive 
advantage  from  this  bequest,  free  from  the 
excitemnt  which  clashing  doctrines  and  sec- 
tarian controversy  are  so  apt  to  produce; 
my  desire  is  that  all  the  instructors  and 
teachers  in  the  college  shall  take  pains  to 
Instill  into  the  minds  of  the  scholars  the 
purest  principles  of  morality,  so  that,  on 
their  entrance  into  active  life,  they  may, 
from  inclination  and  habit,  evince  benevo- 
lence toward  their  fellow  creatures,  and  a 
love  of  truth,  sobriety,  and  industry,  adopt- 
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ing  at  the  same  time  such  religious  tenets 
as  their  mature  reason  may  enable  them  to 
prefer."  It  would  be  difficult  to  express  a 
more  fitting  description  of  the  underlying 
principles  of  our  government  in  its  treat- 
ment of  the  subject  of  public  education.  In 
construing  those  provisions  of  the  will  which 
we  have  quoted  as  bearing  particularly  on 
the  subject  whether  the  Bible  and  its  teach- 
ings might  be  employed  in  the  college  by  lay 
teachers,  the  court  said:  "Why  may  not 
the  Bible,  and  especially  the  New  Testament, 
without  note  or  comment,  be  read  and 
taught  as  a  divine  revelation  in  the  college ; 
its  general  precepts  expounded,  its  evidences 
explained,  and  its  glorious  principles  of 
morality  inculcated  ?  What  is  there  to  pre- 
vent a  work,  not  sectarian,  upon  the  gener- 
al evidences  of  Christianity,  from  being  read . 
»nd  taught  in  the  col'ege  by  lay  teachers? 
Certflinly  there  is  nothing  in  the  will  that 
proscribes  sueh  studies.  Above  all,  the  tes- 
tator positively  enjoins  *that  all  the  in- 
structors and  teachers  in  the  college  shall 
take  pains  to  instill  into  the  minds  of  the 
scholars  the  purest  principles  of  morality,  so 
that,  on  their  entrance  into  active  life,  they 
•may,  from  inclination  and  habit,  evince 
benevolence  towards  their  fellow  creatures, 
ind  a  love  of  truth,  sobriety,  and  industry, 
adopting  at  the  same  time  such  religious 
tenets  as  their  matured  reason  may  enable 
them  to  prefer.'  Now,  it  may  well  be  asked, 
What  is  there  in  all  this,  which  is  positively 
enjoined,  inconsistent  with  the  spirit  or 
truths  of  Christianity?  Are  not  these  truths 
all  taught  by  Christianity,  although  it 
teaches  much  more?  Where  can  the  purest 
principles  of  morality  be  learned  so  clearly 
or  so  perfectly  as  from  the  New  Testament? 
Where  are  benevolence,  the  love  of  truth, 
sobriety,  and  industry,  so  powerfully  and 
irresistibly  inculcated  as  in  the  sacred  vol- 
ume? The  testator  has  not  said  how  these 
great  principles  are  to  be  taught,  or  by 
whom,  except  it  be  by  laymen,  nor  what 
books  are  to  be  used  to  explain  or  enforce 
them.  All  that  we  can  gather  from  his 
language  is  that  he  desired  to  exclude  sec- 
tTrinns  and  sectarianism  from  the  college, 
leaving  the  instructors  and  officers  free  to 
teach  the  purest  morality,  the  love  of  truth, 
sobriety,  and  industry,  by  all  appropriate 
means;  and,  of  course,  including  the  best, 
the  surest,  and  the  roost  impressive."  Two 
points  are  emphasized  by  the  reasoning  of 
the  learned  judge:  (1)  That  is  was  secta- 
riani«?m  that  was  prohibited,  and  (2)  that 
the  Bible  is  not  a*sectarian  book, — which  are 
the  two  points  most  prominent  in  this  case. 
Donahoe  v.  Richards,  38  Me.  379,  61  Am. 
Dec.  256,  was  an  action  against  a  school 
board  for  expelling  a  pupil  who  refused  to 
read  the  English  version  of  the  Bible,  that 
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book  having  been  adopted  by  the  board  as 
one  to  be  used  by  pupils  in  the  course  of 
the  school  work.  We  note  that  counsel  for 
appellee  contends  that  tliis  case  ought  not 
to  be  regarded  as  authority,  because  there 
was  neither  statute  nor  constitutional  pro- 
hibition on  the  subject  of  sectarian  teaching. 
Yet  the  court  held  that  "the  common  schools 
are  not  for  the  purpose  of  instruction  in 
the  theological  doctrines  of  any  religion  or 
of  any  sect.  The  state  regards  no  one  sect 
as  superior  to  any  other,  .  .  .  and,  if 
the  peculiar  tenet  of  any  particular  sect  were 
so  taught,  it  would  furnish  a  well-grounded 
cause  of  complaint  on  the  part  of  those  who 
entertained  different  or  opposing  religious 
sentiments."  The  court  held  that  the  King 
James  translation  of  the  Bible  was  not  a 
sectarian  book.  It  was  said:  'The  Bible 
was  used  merely  as  a  book  in  which  instruc- 
tion in  reading  was  given.  But  reading  the 
Bible  is  no  more  an  interference  with  reli- 
gious belief  than  would  reading  tlie  my- 
tholofiry  of  Greece  or  Rome  be  regarded  as  in- 
terfering with  religious  belief  or  an  affirm- 
ance of  the  Pagan  creeds." 

In  Spiller  v.  Wobwn,  12  Allen,  127,  it 
was  held  that  the  public-school  committee 
did  not  exceed  their  authority  in  passing  an 
order  that  the  Bible  should  be  read  at  the 
opening  of  the  schools  on  the  morning  of 
each  day.  "No  more  appropriate  method 
could  be  adopted,"  said  the  court,  "of  keep- 
ing in  the  minds  of  both  teachers  and  schol- 
ars that  one  of  the  chief  objects  of  education, 
as  declared  by  the  statutes  of  this  common- 
wealth, and  which  teachers  are  especially 
enjoined  to  carry  into  effect,  is  *to  impress 
on  the  minds  of  children  and  youth  com- 
mitted to  their  care  and  instruction  the 
principles  of  piety  and  justice,  and  a  sacred 
regard  for  the  truth.* " 

It  is  not  deemed  necessary  in  this  state 
to  define  by  statute  now  the  purposes  of  pub- 
lic education.  They  are  at  least  as  broad 
as  the  broadest  under  any  similar  system 
in  use  in  any  of  the  states. 

Pfeiffer  v.  Board  of  Education,  118  Mich. 
560,  42  L.  R.  A.  536,  77  N.  W.  250,  was 
an  application  to  the  court  to  compel  the 
board  of  education  to  discontinue  the  use 
of  a  certain  book  known  as  "Readings  from 
the  Bible"  in  the  public  schools  of  Detroit. 
The  Constitution  and  laws  of  Michigan  on 
the  subject  of  religious  freedom  are  sub- 
stantially as  are  ours,  save  there  was  no 
express  inhibition  of  sectarian  instruction  in 
public  schools.  The  question  decided  by  the 
court  was  that  Readings  from  the  Bible, 
though  it  was  used  as  a  text-book  in  the 
school,  did  not  violate  constitutional  provi- 
sions guaranteeing  to  everyone  the  right  to 
worship  Almighty  God  according  to  the  dic- 
tates of  his  own  conscience;  nor  was  it  a 
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compulsion  of  any  person  to  attend  or  sup- 
port any  place  of  religious  worship,  or  to 
pay  taxes  to  any  minister  of  the  gospel  or 
teicher  of  religion;  nor  was  it  an  appropria- 
tion of  the  public  money  for  the  benefit  of 
any  religious  sect  or  society;  nor  was  it  a 
diminution  of  the  civil  rights  of  any  per- 
son on  account  of  his  religious  belief.  One 
judge  dissented  from  the  opinion  of  the 
court. 

In  Moore  v.  Monroe,  64  Iowa,  367,  52  Am. 
Rep.  444,  20  N.  W.  475,  it  was  shown  that 
the  teachers  of  the  school  were  accustomed 
to  occupy  a  few  minutes  each  morning  in 
reading  selections  from  the  Bible,  in  repeat- 
ing the  Lord's  Prayer,  and  singing  religious 
songs.  The  plaintiff  had  two  children  in  the 
'school,  but  they  were  not  required  to  be 
present  during  the  time  thus  occupied.  A 
statute  of  that  state  provided:  "The  Bible 
shall  not  be  excluded  from  any  school  or 
institution  in  this  state,  nor  shall  any  pupil 
bo  required  to  read  it  contrary  to  the  wishes 
of  his  parent  or  guardian."  The  Constitu- 
tion of  the  state  prohibited  the  legislature 
from  passing  any  law  interferins:  with  the 
free  exercise  of  religious  worship,  or  com- 
pelling any  person  to  pav  taxes  to  support 
any  religion,  or  for  building  any  place  of 
worship,  or  the  maintenance  of  any  min- 
istry. The  plaintiff's  contention  was  that 
by  the  use  of  the  school  house  as  a  place  for 
reading  the  Bible,  repeating  the  Lord's 
Prayer,  and  singing  religious  songs  it  was 
made  a  place  of  worship;  that  his  children 
were  compelled  to  attend  a  place  of  worship, 
and  he,  as  a  taxpayer,  was  compelled  to  aid 
in  building  and  repairing  a  place  of  worship. 
The  court  held  that  the  statute  did  not  have 
any  of  the  effects  claimed  by  the  plaintiff. 
In  the  absence  of  such  a  statute,  a  rule  of 
the  school  board  to  the  same  effect  could 
not,  of  course,  violate  the  same  constitution- 
al principles,  if  the  statute  would  not  have 
done  so. 

The  supreme  court  of  Illinois,  in  McCor- 
mick  V.  Burt,  95  111.  263,  35  Am.  Rep.  163. 
held  that  a  nile  of  the  directors  of  a  puhlic 
school  requiring  the  reading  of  a  King 
James  edition  of  the  Bible  for  fifteen  min- 
utes each  morning,  at  which,  however,  no 
one  was  required  to  be  present  or  to  partici- 
pate in,  was  not  unconstitutional  as  Inter- 
fering with  the  religious  conviction  of  the 
plaintiff  and  his  father,  who  were  patrons 
of  the  school,  and  Roman  Catholics. 

In  none  of  the  states  from  which  the  fore- 
going opinions  have  been  cited  was  there 
•n  express  prohibition  of  the  use  of  secta- 
rian books.  Still  in  all  of  them  there  was 
the  familiar  and  fundamental  constitution- 
al provision  guaranteeing  religious  freedom, 
which  would  have  been  violated,  as  was  held 
in  every  instance,  either  in  tenna  or  by  neo- 
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essary  implication,  by  the  teaching  of  sec- 
tarian doctrines.  That  such  would  have 
been  the  result  of  such  teaching  seems  to  us 
to  be  perfectly  obvious.  In  the  very  learned 
and  exhaustive  note  by  Judge  Freeman  to 
Cook  County  v.  Industrial  School  for  Oirls, 
8  Am.  St.  Rep.  386  (case  reported  in  125 
111.  540,  1  L.  R.  A.  437,  18  N.  E.  183),  it  is 
shown  that  the  Constitutions  of  twenty-four 
states  contain  provisions  prohibiting  the 
payment  of  moneys  or  any  appropriation 
or  grant  for  the  support,  benefit,  or  in  aid 
of  sectarian  schools.  The  editor,  comment- 
ing on  the  constitutional  provisions  men- 
tioned, and  others  where  tney  are  silent  up- 
on the  matter  of  sectarianism,  says:  "In 
view  of  the  above  decisions  and  constitu- 
tional provisions,  we  conclude  that  the  words 
used  in  the  several  Constitutions  in  point, 
where  the  language  does  not  expressly  so 
indicate,  must  have  been  intended  by  the 
people  who  ratified  them  to  provide  against 
the  pronuiierntion  or  teaching  of  tlie  distinc-' 
tive  doctrines,  creeds,  or  tenets  of  any  par- 
ticular Christinn  or  other  religious  sect  in 
schools  or  institutions  where  such  instruc- 
tion was  to  be  paid  for  out  of  the  public 
funds,  or  aided  by  such  funds  or  by  public 
grants,  and  that  a  school  or  institution  is 
sectarian  when  the  doctrines  or  tenets  of 
some  particular  faith,  sect,  or  religion  are 
taught  to  the  exclusion  of  others;  and  es- 
pecially so  where  a  school  or  institution  has 
a  distinctive  or  strict  denominational  name 
descrintive  or  indic-itive  ot  the  fundamental 
doctrines  of  the  sect  to  which  it  belongs: 
or  where  a  school  or  institution  is  under  the 
exclusive  control  of  a  sect  having  such  name, 
and  by  a  course  of  instruction  excluding  all 
others,  seeks  to  inculcate  its  tenets  alone, 
it  is  then  sectarian;  and  it  makes  no  dif- 
ference that  pupils  of  all  sects,  denomina- 
tions, and  religious  beliefs,  or  those  of  no 
belief,  are  permitted  the  advantages  of  such 
school  or  institution.  It  is  what  is  taught 
that  is  the  determining  factor." 

This  brings  us  to  the  consideration  of  the 
authorities  relied  on  by  appellant. 

fitate  ex  ret.  Weiss  v.  Difttrict  Board,  76 
Wis.  177,  7  L.  R.  A.  330,  20  Am.  St.  Rep. 
41,  44  N.  W.  007,  is  the  principal  case  cited. 
The  questions  there  presented  were  whether 
the  repdinsr  of  selected  portions  of  the  Kinsr 
James  trnnalntion  of  the  Bible  during  school 
hours  violated  the  rights  of  conscience,  com- 
pelled compbinnnts  to  aid  in  support  of  a 
place  Of  relisrious  worship,  and  was  secta- 
rian instruction.  All  three  propositions 
were  decided  in  the  affirmative.  The  deci- 
sion is  apparently  aerainst  the  weight  of  au- 
thority. The  court  seemed  to  realize  as 
much,  if  they  should  be  regarded  as  all  bear- 
ing on  the  same  principle.  Speaking  of 
them,  but  not  discussing  them  in  detail,  the 
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court  said:  "A  number  of  cases  in  differ- 
ent states,  supposed  to  have  a  bearing  upon 
the  main  -question  here  considered  and  deter- 
mined [to  wit,  whether  the  King  James  ver- 
sion of  the  Bible  is  a  sectarian  book],  have 
been  cited,  and  quotations  made  therefrom 
at  considerable  length  by  the  respective 
counsel  and  by  the  circuit  judge  .  .  . 
overruling  the  demurrer  to  the  answer. 
None  of  the  states  in  which  those  decisions 
were  made  seem  to  have  in  their  Consti- 
tutions a  direct  prohibition  of  sectarian  in- 
struction in  the  public  schools.  It  is  be- 
lieved that  this  state  was  the  first  which 
expressly  embodied  the  prohibition  in  its 
fundamental  law,  and  we  are  not  aware  of 
any  direct  adjudication  of  the  question  un- 
der consideration."  The  court  seems  to  turn 
the  case  upon  the  fact  that  the  King  James 
version,  "the  whole  of  it,"  was  u^ed  as  a 
readinsr  book  in  the  school.  The  opinion  ad- 
mits that  text-books  founded  upon  or  con- 
taining extracts  from  the  Bible  might  be 
properly  used.  It  was  ieven  said:  "The 
constitutional  prohibition  of  sectarian  in- 
struction does  not  include  them,  even  though 
they  may  contain  passages  from  which  some 
inferences  of  sectarian  doctrine  might  possi- 
bly be  drawn.  Furthermore,  there  is  much 
in  the  Bible  which  cannot  justly  be  charac- 
terized as  sectarian.  There  can  be  no  valid 
objection  to  the  use  of  such  matter  in  the 
secular  instruction  of  the  pupils.  Much  of 
it  has  great  historical  and  literary  value, 
which  may  be  thus  utilized  without  violat- 
ing the  constitutional  prohibition.  It  may 
also  be  used  to  inculcate  good  morals, — that 
is,  our  duty  to  each  other, — which  may  and 
ought  to  be  inculcated  by.  the  district 
schools.  No  more  complete  code  of  morals 
exists  than  is  contained  in  the  New  Testa- 
ment, which  reaffirms  and  emphasizes  the 
moral  obligations  laid  down  in  the  Ten  CJom- 
niandments."  With  profound  respect  to  the 
supreme  court  of  Wisconsin,  we  are  never- 
theless unible  to  see  how  its  position  can  be 
maintained  logically.  For  it  takes  no  no- 
tice of  the  conscientious  conviction  of  the 
Jews,  or  nonbelievers,  any  of  whom  may 
have  as  valid  objection  to  the  use  of  any 
part  of  the  New  Testament  as  Roman  Catho- 
lic citizens  have  to  the  King  James  version. 
It  seems  to  narrow  the  question  down  to 
matter  of  canonical  approval  of  the  print- 
ed volumes.  The  court  does  not  attempt  to 
argue,  nor  do  we  see  how  it  could  be  main- 
tained, that  that  fact  alone  could  make  a 
book  sectarian  which  in  its  matter  was  not 
inherently  so. 

The  next  cnse  is  State  ex  rel.  Freeman  v. 
Schere,  65  Neb.  853,  59  L.  R.  A.  927.  91 
N.  W.  846,  93  N.  W.  169.  The  Constitu- 
tion of  Nebraska  provides:  "No  sectari«tn 
instruction  shall  be  allowed  in  any  school 
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or  institution  supported,  in  whole  or  in  part, 
by  the  public  funds  set  apart  for  educational 
purposes."  [Art.  8,  §  11.]  The  action  com- 
plained of  was  the  reading  of  selections  and 
extracts  from  the  "King  James's  version  or 
translation  of  the  Bible,"  and  the  singing  of 
certain  religious  and  sectarian  songs,  and 
the  offering  of  prayer  to  the*  Deity.  The 
court  said :  "We.  do  not  think  it  wise  or 
necessary  to  prolong  a  discussion  of  what 
appears  to  us  an  almost  self-evident  fact, — 
that  exercises  such  as  are  complained  of  by 
the  relator  in  this  case  both  constitute  re- 
ligious worship  and  are  sectarian  in  their 
character,  within  the  meaning  of  the  Consti- 
tution. Nor  do  we  feel  inclined  to  make 
what  might  be  looked  upon  as  a  spurious 
exhibition  of  learning  by  quoting  at  leujorth 
from  the  many  judicial  decisions  and  utter- 
ances of  eminent  men  in  this  country  con- 
cerning the  subject.  Perhaps  the  case  most 
nearly  in  point,  because  of  similarity  both 
of  facts  involved  and  of  constitutional  enact- 
ments construed  to  those  in  the  case  at  bar. 
is  State  ex  rel,  Weiss  v.  District  Board,  76 
Wis.  177,  7  L.  R.  A.  330,  20  Am.  St.  Rep. 
41,  44  N.  W.  967."  It  is  undeniably  the 
peculiar  province  of  the  supreme  courts  of 
the  states  to  place  final  authoritative  con- 
struction upon  the  Constitutions  of  thefr  re- 
spective states  in  matters  involving  solely 
their  internal  policy.  Whether  the  reasons 
given  by  the  court  are  sound  or  not,  is  not 
material  as  affecting  the  binding  force  of 
the  construction  upon  citizens  and  others 
whose  actions  come  up  for  consideration  by 
the  government  of  that  state.  But  where 
the  opinion  is  cited  abroad  as  persuasive  ar- 
gument whv  its  conductions  should  be  else- 
where adopted,  it  is  of  the  first  importance 
that  its  reasoning  should  be  sound.  That 
similar  provisions,  or  the  same  principle  of 
law,  have  frequently  come  before  other  high 
courts  of  last  resort,  and  been  by  them  de- 
cided in  a  certain  way,  is  a  fact  that  cnn- 
not  safely  be  ignored.  It  is  more  than  like- 
ly that  a  general  concurrence  of  judicial 
opinion  on  the  same  subject  is  apt  to  be 
right.  Due  deference  to  the  enlightened 
judgment  of  the  learned  profession  of  the 
law,  and  to  all  concerned,  leave  no  alter- 
native but  to  consider  all  that  has  been  said 
by  courts  of  equal  rank  upon  a  subject  of 
such  universal  importance  as  to  have  been 
incorporated  in  some  form  in  every  Consti- 
tution of  t^9  states  of  America.  Two  of  the 
fudges  of  the  supreme  court  of  Nebraska 
xjonfined  their  concurrence  to  the  point  of 
•^'sectarian  instruction."  On  petition  for  re- 
fie'^rinar  the  <chief  justice  filed  a  response  on 
behalf  of  the  court.  The  only  case  admitted 
to  have  a  direct  bearing  on  the  question  op- 
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posing  the  court's  conclusions  was  the  Michi- 
gan case  cited  above.  But  we  observe  what 
appears  to  us  to  be  a  modification  of  the 
original  opinion  in  parts  of  the  response. 
After  pointing  out  that  there  are  admitted- 
ly verbal  differences  between  the  King  James 
and  the  Douay  translations  of  the  Bible, 
which  some  sectarians  regard  as  material, 
the  court  said :  "But  the  fact  that  the  King 
James  translation  may  be  used  to  inculcate 
sectarian  doctrines  affords  no  presumption 
that  it  will  be  so  used.  The  law  does  not 
forbid  the  use  of  the  Bible  in  either  version 
in  the  public  schools.  It  is  not  proscribed 
either  by  the  Constitution  or  the  statutes, 
and  the  courts  have  no  right,  to  declare  its 
use  to  be  unlawful  because  it  is  possible  or 
probnble  that  those  who  are  privileged  to 
use  it  will  misuse  the  privilege  by  attempt- 
ing to  propagate  their  o>^ti  peculiar  theolog- 
ical or  eccle<4iastical  views  and  opinions. 
The  point  where  the  courts  may  rightfully 
intervene,  and  where  they  should  intervene 
witliout  hesit««tion,  is  where  legitimate  use 
has  degenerated  into  abuse, — ^where  a  teach- 
er employed  to  give  secular  instruction 
violated  the  Constitution  by  becoming  a  sec- 
tarian propagandist.  .  .  .  The  section 
of  the  Constitution  which  provides  that  *no 
sectarian  instruction  shall  be  allowed  in  any 
«5chool  or  institution  supported,  in  whole  or 
in  part,  by  the  public  funds  set  apart  for 
educational  purposes,'  cannot,  under  any 
canon  of  construction  with  which  we  are  ac- 
quainted, be  held  to  mean  that  neither  the 
Bible  nor  any  part  of  it,  from  Genesis  to  the 
Revelation,  may  be  read  in  the  educational 
institutions  fostered  by  the  state."  The  court 
also  wisely  noted  that  sectarian  instruc- 
tion might  occur  from  frequent  reading,  even 
without  note  or  comment,  of  "judiciously 
selected  passages,"  and  observed  that  wheth- 
OT  puch  pv««ctices  existed  as  amounted  to  sec- 
tarian instruction  must  be  determined  upon 
the  facts  of  each  particular  case.  We  find 
ourselves  in  entire  accord  with  the  views 
quoted  above  from  the  response  of  the  Ne- 
braska supreme  court. 

In  Board  of  Education  v.  Minor,  23  Ohio 
St.  211,  13  Am.  Rep.  233,  the  only  ques- 
tion presented  or  decided  was  whether  the 
school  board  might  not  prohibit  the  reading 
of  tlie  Bible  in  the  public  schools.  It  was 
held  that  they  could;  that  nothing  in  the 
laws  of  that  state  made  it  compulsory  upon 
the  boards  or  teachers  to  use  the  Bible  as  a 
text-book. 

We  believe  the  reason  and  weight  of  the 
authorities  support  the  view  that  the  Bible 
is  not  of  itself  a  sectarian  book,  and,  when 
used   merely   for   reading   in   the   oommoD 
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schools,  without  note  or  comment  by  teach- 
ers, is  not  sectarian  instruction;  nor  does 
such  use  of  the  Bible  make  the  schoolhouse 
a  house  of  religious  worship. 


The  judgment  of  the  circuit  judge,  hav- 
ing becti  in  accord  herevoxth,  ia  affirmed. 

Gantrill,  J.,  absent. 
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George  S.  ALLEN 

17. 

COMMONWEALTH  of  Massachusetts. 

(188  Mass.  59.) 

A  farmer  who  supports  his  family  from 
the  proavcts  of  the  farm,  and  for  many 
years  has  sold  his  surplus  In  a  neighboring 
town,  has  an  established  business  within  the 
meaning  of  a  statute  authorizing  the  con 
struction  of  a  water-supply  reservoir  upon 
the  site  of  the  town,  and  providing  com 
pensatlon  for  any  established  business  there 
by  destroyed,  although  he  has  no  regular 
route  or  customers,  or  anything  in  the  nature 
of  good  will. 

(May  17,  1905.) 

EESERVATION  by  the  Supreme  Judicial 
'  Court  for  Worcester  County  for  the 
opinion  of  the  full  bench  of  a  petition  for 
compensation  for  destruction  of  an  estab- 
lished business  by  the  construction  of  a 
water-supply  reservoir.  Judgment  for  peti- 
tioner. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  S.  Lynoli,  for  petitioner: 

The  petitioner  was  the  owner  of  an  estab- 
lished business  on  land  in  the  town  of  West 
Boylston  on  April  1,  1895,  within  the  mean- 
ing of  I  14,  chap.  488,  of  the  Acts  of  1805. 

"Business"  is  a  word  of  large  signification, 
and  denotes  the  employment  or  occupation 
in  which  a  person  is  engaged  to  procure  a 
living. 

Ooddard  v.  Chaffee,  2  Allen,  395,  79  Am. 
Dec.  796;  Gavin  v.  Com.  182  Mass.  191,  65 
N.  E.  37;  8noio  v.  Sheldon,  126  Mass.  332, 
30  Am.  Rep.  684;  Harris  v.  Amery,  L.  R. 
1.  C.  P.  148. 

Agriculture  is  a  business,  and  one  of  the 
largest  businesses  carried  on  in  the  United 
States. 

Earle  v.  Com,  180  Mass.  583,  57  L.  R.  A. 
292,  91  Am.  St.  Rep.  326,  63  N.  E.  10; 
Oavin  v.  Com.  182  Mass.  191,  65  N.  E.  37. 

The  ordinary  meaning  of  the  word  "estab- 

NoTR. — For  a  case  In  this  series  holding  that 
a  doctor  having  an  office  in,  and  a  practice  ex 
tending  throughout,  a  town  in  which  land  is 
taken  for  a  public  purpose,  is  within  the  pro 
tectlon  of  a  statute  providing  for  compensation 
to  any  Individual  owning  an  established  busi- 
ness on  land  within  the  town,  which  Is  injured 
by  the  taking,  see  Earle  v.  Com.  57  L.  B.  A.  292. 
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lish"  is  "to  settle  firmly  or  fix  permanent- 
ly what  was  before  uncertain,  doubtful,  or 
disputed." 

Smith  V.  Forrest,  49  N.  H.  237. 

Messrs.  Ralph  A.  Stewart  and  Fred  T. 
Field,  for  respondent: 

It  was  not  the  intention  of  the  legisla- 
ture that  the  term  "established  business," 
as  used  in  Stat.  1895,  chap.  488,  {  14,  should 
be  construed  to  be  synonymous  with  "occu- 
pation" or  "employment." 

McKeon  v.  Chicago,  M.  rf  St.  P.  R.  Co. 
94  Wis.  477,  35  L.  R.  A.  252,  59  Am.  St. 
Rep.  909,  69  N.  W.  175 ;  State  eat  rel.  Bragg 
V.  Rogers,  107  Ala.  444,  32  L,  R.  A.  520, 
19  So.  909;  Burnett  v.  Com.  169  Mass.  417, 
48  N.  E.  758. 

The  carrying  on  of  a  farm,  and  the  sale 
from  time  to  time  of  the  surplus  products 
tliereof,  do  not  constitute  an  established 
business. 

Morton,  J.,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  is  whether  the 
petitioner  owned  "an  established  business 
on  land"  within  the  meaning  of  Stnt.  1895. 
chap.  488,  §  14,  p.  573.  So  much  of  the 
section  as  is  material  is  as  follows:  "In 
case  any  individual  or  firm  owning  on  the 
Ist  day  of  April  in  the  year  1895  an  estab- 
lished business  on  land  in  .  .  .  West 
Boylston.  whether  the  same  shall  be  taken 
or  not  under  this  act,  .  .  .  shall  deem 
that  such  business  is  decreased  in  value  by 
the  carrying  out  of  this  act,  whether  by  loss 
of  custom  or  otherwise,  and  unable  to  agree 
with  said  board  as  to  the  amount  of  dam- 
ages to  be  paid  for  such  injury,  such  dam- 
nges  shall  be  determined,"  etc.  The  peti- 
tioner owned  on  the  1st  of  April,  1895,  and 
had  owned  for  a  good  many  years,  a  small 
farm  in  West  Boylston,  consisting,  it  is 
said,  of  about  50  acres,  which  he  carried  on, 
and  on  which  he  lived  and  sunported  him- 
self and  family.  He  had  no  other  business. 
He  raised  hay,  grain,  apples,  and  vegeta- 
bles, but  not  in  large  quantities,  and  kept 
a  cow,  a  horse,  some  hens,  and  a  few  hogs, 
and  made  each  year  a  few  barrels  of  cider 
from  apples  raised  on  the  farm.  The  hay 
that  was  not  consumed,  and  the  eggs,  vege- 
tables, cider,  and  milk  that  were  not  re- 
quired for  the  support  of  the  family,  were 
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8old  in  the  village  of  Oakdale,  in  West 
Buylston ;  and  he  occasionally  sold  a  hog  to 
the  local  butcher.  He  had  no  regular  route 
or  customers  for  the  sale  of  the  huy,  eggs. 
vegetables,  milk,  and  cider.  It  does  not 
appeir,  and  is  perhaps  not  material,  of  how 
many  persons  his  family  consisted,  nor 
how  much  hay  and  other  produce  or  how 
many  eggs  and  hogs  he  sold.  The  village  of 
Oakdale  was  destroyed  by  the  construction 
of  the  reservoir,  and  the  petitioner  brings 
this  petition  to  recover  the  damages  there- 
by caused  to  his  business. 

The  act  under  which  the  petition  is 
brought  is  entitled  **An  Act  to  Provide  for  a 
Metropolitan  Water  Supply,"  and  provides 
for  the  construction  of  a  reservoir,  the  ef- 
fect of  which  will  be  to  submerge  certain 
towns  and  villages,  and  to  destroy  a  large 
amount  of  property,  and  to  interfere  very 
seriously  with,  if  not  destroy,  in  many  cases, 
business.  Ordinarily,  the  damage  done  to  n 
person's  business  by  the  exercise  of  thp 
right  of  eminent  domain  is  not  a  matter 
for  which  he  is  entitled  to  compensation. 
But  in  the  present  case  the  legislature  has 
shown  a  disposition  to  deal  liberally  with 
tJiose  who  would  or  might  be  injured  by  thi' 
carrying  out  of  the  act.  In  addition  to 
providing  compensation  for  real  estate  tnk- 
en,  and  for  real  estate  not  taken,  but  directly 
or  indirectly  decreased  in  value,  the  act 
provides  that  in  certain  cases  individuals 
and  firms  shall  be  compensated  for  damage 
done  to  their  business,  whether  the  land  on 
which  it  is  established  is  taken  or  not,  and 
whether  the  business  is  decreased  in  valu** 
by  loss  of  custom  or  otherwise.  By  subse- 
quent acts  these  provisions  were  extended 
to  the  towns  of  Sterling,  Boylston,  and  the 
part  of  Clinton  within  the  limits  of  the  res- 
ervoir. Stat.  1897.  chap.  445,  p.  429:  Stat. 
1898,  chap.  651,  p.  606;  Stat.  1901,  chap. 
605,  p.  451.  By  another  act  the  legislntun- 
went  so  far  as  to  provide  that  in  certain 
cases  the  employees  of  corporations,  partner- 
ships, and  individuals  in  West  Boylston 
shruld  be  entitled  to  compensation  when 
thrown  out  of  work  by  the  taking  of  the 
property  of  their  employers  under  the  act. 
Stnt.  1P06,  chap.  460,  p.  444.  The  purpow* 
of  the  legislatnre  to  deal  liberally  with  those 
affected  by  the  construction  of  tlie  reser- 
voir is  thus  shown,  and  the  provisions  now 
before  us  should  be  construed  in  accordance 
with  the  intention  thus  manifested.  The 
word  "business"  is  of  large  significance, 
and  "denotes  the  employment  or  occupation 
ir  which  a  person  is  engaged  to  procure  a 
livinir."  Ooddnrd  v.  Chaffee,  2  Allen,  395. 
79  Am.  Dec.  796.  That  farming  is  a  busi- 
ness is  plain  {Finoto  v.  Sheldon,  126  Mass. 
332.  30  Am.  Rep.  684),  and  there  is  nothing 
in  the  statute  that  excludes  it  any  more 
69  L.  R.  A. 


than  any  other  business  from  its  operation. 
It  is  manifest,  also,  we  think,  that  the  peti- 
tioner was  eng^aged  in  the  business  of  farm- 
ing. That  was  the  means,  and,  so  far  as 
appears,  the  only  means,  whereby  he  pro- 
cured a  livelihood  for  himself  and  his  fam- 
ily. The  more  difficult  question  is  whether, 
as  he  carried  it  on,  it  was  '*an  established 
business"  within  the  meaning  of  the  statute. 
That  it  was  a  business  "on  land  in  the  town 
of  West  Boylston  would  seem  to  hardly  ad- 
mit of  question."  in  this  connection  it 
is  to  be  noted  that  the  business  of  farming 
)s  carried  on  by-  the  petitioner  included  not 
only  the  raising  of  farm  products,  but  the 
selling  of  a  portion  of  the  same.  As  a  farm- 
er he  raised  and  sold  farm  products.  He 
had  owned  and  had  thus  carried  on  the 
tiirm  for  many  years, — tiftccn  it  is  said 
in  the  brief, — and,  so  far  as  he  was  con- 
cerned, the  business  was  an  established  busi- 
ness. It  had  got  beyond  the  stage  of  ex- 
periment, and  had  become  his  settled  and 
only  occupation,  and,  for  aught  that  appears, 
furnished  a  comfortable  living  for  himself 
and  his  family.  Any  element  of  uncertain- 
ty or  chance  that  there  may  have  been  about 
it  at  any  time  had  disappeired,  and  he 
could  and  did  depend  on  it  from  year  to 
year  for  a  livelihood  for  himself  and  family. 
If  the  persons  in  Oakdale  to  whom  he  sold 
his  surplus  produce  had  gone  to  his  farm, 
and  bought  there,  or  if  he  had  had  a  shop 
in  the  village,  there  can  be  no  doubt,  we 
think,  that  he  would  have  had  an  estab- 
lished business  on  land  in  West  Boylston 
within  the  meaning  of  the  act.  It  is  said, 
however,  that  he  had  no  regular  route  or 
customers,  and  that  there  was  nothing  in 
the  nature  of  a  good  will, — such  as  goes, 
for  instance,  with  a  physician's  practice; 
that,  in  short,  there  was  nothing  in  the  na- 
ture of  property  in  the  business  as  carried 
on  by  the  petitioner,  and  that  it  was  only 
^uch  cises  for  which  the  lesrislature  intended 
to  provide.  But  this  case  would  seem  to 
show  that  there  may  be  an  established  busi- 
ness without  a  regular  route  or  regular  cus- 
tomers, or  anything  in  the  nature  of  a  good 
will.  If  these  things  are  present  in  any 
*^iven  case,  they  show  beyond  question  that 
the  business  is  an  established  business.  But 
the  words  have  no  settled  meaning  {Esd  parte 
firenU,  L.  R.  16  Ch.  Div.  484),  and  are  to  be 
construed  with  reference  to  the  circum- 
stances of  each  particular  case.  The  peti- 
ticn(;r  hnd  been  CTrrvinj?  on  the  same  busi- 
ness, in  the  same  locality,  and  on  and  from 
the  same  farm,  for  fifteen  years.  ITow  can 
it  be  said  that  the  business  was  not  an  es- 
tablished business?  Presumably  the  village 
of  Oakdale  was  a  small  pl'>ce.  and  he  may 
have  found  it  more  to  his  advantatre  to  sell 
where  and  as  he  could  than  to  ^adhere  to  a 
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fixed  route  and  regular  customers;  and  so 
v&n  established  relation  may  have  existed 
b(»tween  him  and  the  citizens  of  th*»t  vil- 
lage as  to  the  sale  of  his  farm  products. 
It  is  also  to  be  noted  in  this  connection 
that  by  the  terms  of  the  act  compensation 
is  to  be  given  whether  the  damage  occurs 
by  loss  of  custom  or  otherwise.  The  peti- 
tioner's farm  was,  as  said  in  Karle  v.  Com. 
180  Mass.  579,  683,  57  L.  R.  A.  292,  91 
Am.  St.  Rep.  326,  63  N.  E.  10,  of  a  doctor's 
office,  "the  locally  established  center  from 
which  he  distributed  what  he  had  to  sell," 
and  his  business  could  therefore  be  fairly 
said  to  have  been  an  established  business 
on  land  in  West  Boylston.  The  fact  that 
he  did  not  raise  things  in  large  quantities, 
or  that  the  farm  was  a  small  one.  h^ts.  of 
course,  no  tendency  to  show  that  the  busi- 
ness was  not  an  established  business.  The 
l(»£ri«lptiire  di-i  not  mp«n  ihf*t  evervon**  in 
the  towns  of  West  Boylston,  Boylston,  Ster- 
ling, and  Clinton  who  should  be  injured  in 
his  business  or  occupation  by  the  construc- 
tion of  the  reservoir  should  receive  compen- 
sation therefor.  But  by  the  building  of  the 
reservoir  certain  towns  and  villages  would 


be  altogether  destroyed,  and  the  inhabitants 
scattered.  N*»turally,  there  would  be  cases 
in  which  individuals  derived  support  for 
themselves  and  their  families  in  whole  or  in 
pirt  from  supplying  the  wants  of  the  people 
living  in  the  towns  and  villages  that  would 
bo  thus  broken  up,  and  whose  business 
would  be  very  seriously  interfered  with,  if 
not  altogether  destroyed.  Such  cases  might 
well  appeal  to  the  consideration  of  tlie  legis- 
lature, and  we  think  that  it  was  the  object 
of  the  legislature  to  provide  for  them.  By 
the  use  of  the  word  "established"  it  in- 
tended to  exclude  cases  where  the  business 
had  not  an  element  of  fixity  and  perman- 
ence, and  by  the  use  of  the  words  "on  land 
in  the  town  of  West  Boylston"  to  confine  the 
right  of  recovery  to  cases  which  were  local 
in  their  character.  A  majority  of  the  court 
think  that  the  petitioner's  case  comes  with- 
in the  scope  of  the  statute  as  thus  defined, 
and  that  he  is  entitled  to  recover,  and  that 
judgment  should  be  entered  in  his  favor 
for  $150,  the  amount  of  the  damage  found 
by  the  commissioners,  and  interest  and  costs. 
So  ordered. 
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W.  K.  RIDEOUT  et  aZ.,  Admrs.,  etc.,  of 
Christian   Sarau,   Deceased,   Jiespts., 
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WINNEBAGO     TRACTION      COMPANY, 
Appt. 

(123  Wis.  297.) 

•1.  Tlie  term  "neicllnrence*'  by  Itnelf 
•niriresta  only  Inadvertence  or  want  of 
ordinary  care,  and,  however  great  may  be  the 

•Headnotes  by  MARsnAM..  .T. 


degree  of  such  want  of  care,  so  long  as  the 
element  of  Inadvertence  remains,  wilfulness 
is  excluded. 

2.  Tlie  term  "grouu  nesrlifcence**  nlflr- 
nlfles  if^'llfnlneMN.  It  Involves  Intent,  ac- 
tual or  constmrtlve.  which  Is  a  characteris- 
tic of  criminal  liability.  If  one  Is  guilty  of  In- 
advertence causing  Injury  to  another,  that 
one's  fault  Is  denominated  want  of  ordinary 
cnre.  If  one  Is  guilty  of  wilful  misconduct 
causing  nctiunable  Injury  to  another,  the  for- 
mer's fault  Is  denominated  "gross  negligence." 

H.  Since,  In  tlie  first  case  sniriirested.  In- 
tention to  ilo  the  Injnry.    actual  or  con- 


NOTE. — Riftht  to  recover  for  ordinary  nef/Hf/encc 
under  aVeqaUon  of  gross,  toilful,  or  wanton 
neglif/ence.  or  vice  versa. 

I.  J ntrod fiction,  601. 
II.  Allcf/ation   of  wilful   or  gross   negligence, 
602. 

III.  Allegation  of    reckless    or    wanton    negli- 

gence, or  both,  608. 

IV.  Recovery  on  allegation  of  ordinary  negli- 

gence, rn  proof  of  wilful  or  gross  negli- 
gence. 608. 
V.  Under  statute  or  ordinance,  612. 
VI.  Conclusion,   614. 

I.  Introduction. 

In  the  endeavor  to  ascertain  the  true  rule 
as  to  the  right  mentioned  in  the  title  hereto, 
one  Is  met  at  the  start  with  the  difficulty  In 
determ'ning  Just  what  Is  comprehended  In  the 
term  "gross  negligence/*  and  whether  It  can 
be  so  extended,  when  applied  to  the  act  of  a 
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pflrty  In  the  commission  of  »n  Injury  to  an- 
other, as  to  become  the  equivalent  of  wilful 
or  Intentional  Injury.  Some  of  the  courts 
have  Intlmnted  In  strong  terms  that  there  Is 
n  decided  difference;  and  In  one  state  the  ol- 
t'mate  court  has  decldecl  that  "negligence, 
whether  slight,  ordinary,  or  gross,  la  still  neg- 
ligence; .  .  .  negligence  Is  negative  In  Its 
nature.  Implying  the  oml^^slon  of  duty,  and  ex- 
cludes the  Idea  of  wilfulness.  .  .  .  When 
wilfulness  Is  an  element  In  the  conduct  of  the 
narty  chnrgcd.  the  case  ceases  to  be  one  of 
negligence.'*  Terre  Harte  &  I.  R.  Co.  v.  Gra- 
ham, 03  Ind.  203.  48  Am.  Rep.  710. 

And  In  Parker  v.  Pennsylvania  Co.  134  Ind. 
673,  23  r..  R.  A.  552.  34  N.  E.  504.  It  was  aald 
that  "wilfulness  does  not  consist  In  negligence; 
on  the  contrary.  .  .  .  the  two  terms  are 
Incompatible.  Nesrllgence  arises  from  Inatten- 
tl-n,  thoughtlessness,  or  heedleFs^e^s.  while 
wilfulness  cannot  exist  without  purpose  or  de- 
sign.    No  purpose  or  design    can    be    aald  to 
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structlTs,  must  be  absent,  and  in  the  second 
case  present,  a  complaint  using  language  to 
describe  defendant's  fault  appropriate  to  both 
species  of  misconduct,  as  if  they  occurred  at 
one  and  the  same  time,  and  that  one  in- 
cluded the  other,  is  Indeflnlte  and  uncertain. 

4.  Grosa  neirllflrence  does  not  Include 
ordinarjr  neffliireuce,  and  proof  of  the 
former  does  not  prove,  but  rather  disproves, 
the  latter. 

5.  IVtaere  a  complaint  Is  Indeftnlte  and 
nncertatn  because  of  tlie  p1eader*K 
confnstnir  tlie  element  of  advertence 
-vritli  that  of  Inadvertence,  ordinary 
negligence  with  gross  negligence,  and  the  at- 
tention of  the  trial  court  is  called  thereto, 
though  not  in  the  most  approved  manner. 
It  should  compel  the  plaintiflT  to  proceed  upon 
one  theory  or  the  other,  if  both  theories  can 
be  reasonably  spelled  out  of  the  pleadings, 
or  give  such  permissible  construction  to  the 


pleadings  as  to  confine  plaintilTs  claim  to 
one  species  of  wrongdoing. 
6.  ^Vliere  a  complaint  has  a  doable 
aspect  rendering  it  indefinite  and  uncertain, 
as  above  indicated,  it  is  error  to  submit  the 
cause  to  the  jury  upon  both  aspects,  and.  in 
case  error  is  committed  in  that  regard  result- 
ing in  a  verdict  in  favor  of  the  plaintiff  upon 
the  ground  of  gross  negligence  and  ordinary 
negligence  as  well,  it  is  error  to  render  Judg- 
ment thereon,  because  of  Inconsistency  in  the 
findings. 

(December  13,  1004.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Winnebago 
County  in  favor  of  plaintiflTs  in  an  action 
brought    to    recover    damages    for    the    ai- 


exist  where  the  injurious  act  results  from  neg- 
ligence, and  negligence  cannot  be  of  such  a  de- 
gree as  to  become  wilfulness.** 

And  the  same  court  has  held  that  the  word 
"wanton.**  in  a  complaint  in  an  action  aealnst 
a  railroad  company  frr  Injuring  a  child.  In 
that  the  defendant  in  a  wanton  and  careless 
manner  ran  a  locomotive,  etc.,  does  not  mea^ 
wilful.  Lafayette  &  I.  R.  Co.  v.  Huffman,  28 
Ind.  287,  1)2  Am.  Dec.  318. 

And  also  that  an  allegation  In  a  complaint 
in  an  action  against  a  railroad  company  for 
causing  an  injury  to  the  plaintiflT,  that  the 
train  was  run  "recklessly  and  with  gross  neg 
llgence.**  does  not  imply  that  the  injury  waa 
inflicted  either  purp'^sely  or  wilfully.  Cincin- 
nati &  M.  R.  Co.  V.  Eaton.  53  Ind.  307. 

And  agnin.  In  Tx)ulRvllIe,  N.  A.  &  C.  R.  Co.  v. 
Bryan,  107  Ind.  51,  7  N.  E.  807,  "to  say  that 
an  injury  resulted  from  the  negligence  and  wil- 
ful conduct  of  another  is  to  affirm  that  thp 
same  act  is  the  result  of  two  exactly  opposite 
mental  conditions.  It  is  to  affirm  in  one  breath 
that  an  act  was  done  through  inattention, 
th'^ughtlessly.  heedlessly,  and  at  the  same  time 
purposely  and  by  design.**  And  yet  in  the 
same  case  it  was  conceded  that  an  act  done 
under  such  circumstances  as  evinced  a  reck- 
less disregard  for  the  safety  of  others,  and  a 
willingness  to  inflfct  the  injury  complained  of. 
constituted  wilful  injury,  as  fully  as  an  inten 
tlonnl  net.  This  was  approved  in  Belt  R.  * 
Stock  Yard  Co.  v.  Mann.  107  Ind.  89,  7  N.  E. 
893,  in  which  case  it  was  further  said  that, 
if  the  Injurious  act  or  omiss'on  was  commit- 
ted under  such  circumstances  as  that  its 
natural  and  probable  consequences  would  be  to 
produce  injury  to  others,  it  would  be  as  ef- 
fectual to  entitle  one  to  recover  for  an  in- 
Jury  to  which  his  own  negllcence  m<iy  hnvp 
contributed  as  if  such  act  or  emission  had 
been  purposely  and  Intentionally  committed 
with  a  design  to  produce  injury. 

In  Denver  &  R.  O.  R.  Co.  v.  BuflTehr,  ^0  Co'o 
27,  69  Pnc.  582,  the  court  said :  *'In  pas<slng. 
we  observe  that  an  allegation  that  an  act  is 
wanton,  reckless,  and  grossly  negligent  is  not 
equivalent  to  an  allegation  of  a  wilful  or  an 
intentional  act.** 

The  use  f»t  the  expression  "gross  negligence,** 
in  a  charge  to  the  Jury,  does  not  of  Itself  de 
fine,  nor  does  It  include  only,  that  extreme  de 
gree  of  negligence  which  is  wanton  or  reck- 
less of  its  injurious  consequences,  and  to  which 
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the  defense  of  contributory  negligence  does  not 
obtain ;  and  cannot  be  held  as  having  been  in- 
tended to  submit  the  case  to  the  Jury  for  con- 
sideration as  one  of  that  character,  and  par- 
ticularly so  where  other  charges  have  recog- 
nised contributory  negligence  as  a  defense  to 
the  action.  Florida  Southern  R.  Co.  v.  Hirst, 
30  Fla.  1,  16  L.  R.  A.  631,  32  Am.  St.  Rep.  17, 
11  So.  506. 

And,  as  "gross  negligence**  is  not  confined 
to  that  extreme  degree  of  negligence  which 
evinces  reckless  disregard  of  human  li'e  or  ft 
the  safety  of  persons  exposed  to  its  dangerous 
eflTects;  or  a  conscious  indlflPerence  to  conse- 
quences; or  which  shows  wantonness  or  reck- 
lessness, or  a  grossly,  careless  disregard  of  the 
safety  and  welfare  of  the  public,  or  a  reck*e8s 
Indifference  to  the  rights  of  others  which  is 
equivalent  to  an  intentional  violation  of  them. 
— It  is  not  proper  to  charge  a  Jury  simply  that 
gross  negligence  will  justify  the  imposition  of 
exemplary  damages.     Ibid. 

It  must  be  admitted  that  there  are  much 
truth  and  considerable  logic  In  these  state- 
ments. But  the  general  trend  of  decision 
would  appear  from  the  cases  to  be  in  favor  of 
the  doctrine  that  an  act  may  be  so  grossly  neg- 
ligent that  it  may  be  presumed  to  have  been 
wilfully  or  intentionally  done.  And  the  last 
two  Indiana  cases  seem  substantially  to  con- 
cede such  proposition. 

In  RiDEor-r  v.  Wtnnbbaoo  Traction  Co.  the 
doctrine  is  asserted  and  maintained  that  "gross 
negligence**  in  the  commission  of  an  act  which 
perpetrates  an  injury  is  the  same  as.  and 
means  and  Includps.  a  wilful  inji^ry :  and.  on 
the  other  hand,  that  between  what  is  merely 
termed  negligence,  or  ordinary  negligence,  and 
gross  negligence  there  is  a  wide  distinction, — 
one  with  a  difference, — and  that  because  of  it 
no  recovery  can  be  sustained  on  proof  of  the 
former,  under  a  complaint  alleging  the  latter. 

II.  Allegation  of  wilful  or  gro88  negligence. 

In  Louisville  &  N.  R.  Co.  v.  Johnston,  79 
Ala.  43C.  the  gravamen  of  the  action,  as 
averred  In  the  complaint,  was,  that  the  de- 
fendant "wilfully  refused  to  stop'*  the  train  of 
rars  at  the  station  which  was  the  point  of  the 
plaintiflr*s  destination,  and  carried  her  sefverai 
hundred  yards  beyond  the  customary  stopping 
place,  where  she  was  compelled  to  alight  with- 
out her  consent  and  against  her  protest;   and 
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leged    negligent    killing    of    plaintiffs'    in- 
testate.   Reversed, 

Statement  by  Marshall,  J.: 

Action  for  damages  for  the  alleged 
wrongful  killing  of  plaintiffs'  intestate. 
The  circumstances  stated  as  a  ground  for 
a  recovery  are  substantially  these:  From 
June  22,  1897,  up  to  and  inclusive  of  the 
event  complained  of,  defendant  was  a  cor- 
poration duly  organized  under  the  laws  of 
this  state,  and  authorized  to  operate  an 
electric  street  railway  on  various  streets, 
including  Merritt  street,  in  the  city  of 
Oshkosh,  Wisconsin.  August  24,  1903,  the 
Uniformed  Rank,  Knights  of  Pythias  in 
such  city,  some  being  on  foot  and  some 
being  in  carriages, — one  of  the  former  being 


Christian  Sarau, — marched  in  parade  for- 
mation along  the  street  specially  men- 
tioned, escorted  by  a  military  band  of 
twenty-four  pieces  discoursing  music. 
Some  of  the  marchers,  including  Sarau, 
in  the  exercise  of  ordinary  care,  walked  be- 
tween the  rails  of  defendant's  track  located 
on  such  street,  and  others  walked  on  either 
side  thereof.  While  so  doing  defendant's 
servant  with  one  of  its  cars  approached 
the  procession  from  the  rear  at  a  danger- 
ous rate  of  speed,  without  giving  any  suf- 
ficient warning  to  the  marchers  to  yield 
the  right  of  way  before  reaching  them. 
The  car,  going  at  such  dangerous  rate  of 
speed,  without  sufficient  warning  b?ing  giv- 
en as  aforesaid,  was  carelessly,  negligently, 
recklessly,  and  wantonly  propelled  into  the 


the  court  said  that,  under  this  averment  of 
the  complaint,  there  could  be  do  recovery  in 
the  action,  unless  the  evidence  In  the  case 
satisfied  the  Jury  that  the  failure  of  the  de- 
fendant's servant  to  stop  the  train  was  wil- 
ful, and,  if  it  was  merely  negligent,  without 
more,  there  would  be  a  fatal  variance  between 
the  allegations  and  the  proof. 

In  Birmingham  Mineral  R.  Co.  v.  Jacobs,  92 
Ala.  187,  12  L.  R.  A.  830,  9  So.  320,  the  charge. 
In  the  flrst  count  of  the  complaint,  that  the 
servants  and  agents  of  the  defendant  company 
negligently,  wantonly,  recklessly,  and  wilfully 
caused,  permitted,  and  suffered  the  collision  of 
a  train  under  their  management  and  control 
with  a  dummy  engine,  whereby  the  said  intes- 
tate was  killed,  was  held  not  sustained,  where 
there  was  no  testimony  tending  to  show  that 
the  collision  was  "wilfully  caused  by  defend- 
ant's servants,"  but  the  trend  of  the  whole  tes- 
timony repelled  such  Inference;  and  that  the 
refusal  of  a  request  so  to  Instruct  the  Jury 
was  error.  The  court  said  that  this  was  the 
identical  question  which  was  raised  and  ruled 
on  In  Tx>uisville  &  N.  R.  Co.  v.  Johnston,  79 
Ala.  436,  and  that,  while  the  point  might  be 
somewhat  technical,  they  did  not  feel  at  liberty 
to  depart  from  the  ruling  then  made. 

In  Highland  Ave.  &  Belt  R.  Co.  v.  Winn,  93 
Ala.  306.  9  So.  509,  where  both  counts  of  a 
complaint  alleged  that  the  plaintiff  attempted 
to  get  off  the  defendant's  train,  after  protest- 
ing against  being  required  to  do  so,  through 
fear  superinduced  by  the  threatening  attitude 
of  the  conductor;  and  the  flrst  count  further 
averred  that  the  fall  she  received  in  making 
this  coerced  attempt  was  caused  by  the  "wrong- 
ful and  malicious  act  of  the  conductor"  In  re- 
quiring or  forcing  her  to  get  off  while  the  train 
was  In  motion ;  and  in  the  second  count  the 
fall  was  ascribed  to  the  "wilful  and  negligent 
acts  of  the  conductor  and  engineer," — the 
court,  in  reversing  a  Judgment  for  the  plain- 
tiff, said  that  the  doctrine  of  the  court  is  that 
under  such  a  complaint  no  recovery  can  be  had 
for  mere  negligence;  that  wilfulness  or  its 
equivalent,  recklessness,  or  wantonness  must  be 
proved ;  citing  and  approving  Louisville  &  N. 
R.  Co.  V.  Johnston,  79  Ala.  436,  and  stating 
that  the  principle  of  that  case  was  adhered  to 
and  reannounced  In  Birmingham  Mineral  R.  Co. 
T.  Jacobs,  92  Ala.  187,  12  L.  R.  A.  880,  9  So. 
320. 

The  principle  laid  down  in  the  last  three 
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cases,  that  a  charge  that  the  act  complained 
of  was  wilful,  or  that  it  was  knowingly  done, 
cannot  be  supported  by  evidence  of  mere  neg- 
ligence, not  Involving  wilfulness  or  knowledge 
of  the  danger,  was  affirmed,  and  the  cases 
themselves  were  approved,  In  Kansas  City,  M. 
ft  B.  R.  Co.  V.  Crocker,  95  Ala.  412,  11  So.  262. 
The  court  in  this  case  gave,  by  Inference  at 
least,  an  additional  argument  why  this  prin- 
ciple should  be  maintained,  and  stated  that  It 
had  been  held  that  a  plea  of  contributory  neg- 
ligence to  a  complaint  charging  a  wilful  In- 
fliction of  Injury  by  the  defendant  is  bad  on 
demurrer;  citing  Alabama  G  S.  R.  Co.  v. 
Frazler,  93  Ala,  45,  30  Am.  St.  Rep.  28,  9  So. 
303,  the  Inference  being  that.  If  a  plaintiff 
should  allege  in  his  complaint  that  the  injury 
was  caused  by  the  wilfulness  of  the  defendant, 
or  that  It  was  knowingly  done,  and  the  plain- 
tiff was  permitted  to  recover  by  proof  of  mere 
negligence,  the  defendant  would  be  deprived  of 
lis  defense  of  the  contributory  negligence  of 
the  plaintiff,  as,  under  the  decision  In  the  Fra- 
zler Case,  a  demurrer  to  such  a  defense  would 
be  good. 

And  this  theory  would  seem  to  be  conflrmed 
In  another  case,  which  decided  that,  where  a 
count  In  a  complaint  against  a  railroad  com- 
pany for  Injury  charged  In  one  clause  that  the 
injury  was  wantonly  Inflicted,  and  the  other 
clause  set  out  the  facts  constituting  the  al- 
leged wanton  conduct ;  and,  from  the  whole 
construed  together, — as  It  must  be,— It  was  evi- 
dent that  the  facts  relied  upon  to  show  wanton- 
ness amounted  to  no  more  than  simple  negli- 
gence.— a  demurrer  thereto  should  be  sustained. 
Memphis  ft  C.  R.  Co.  v.  Martin,  117  Ala.  367, 
23  So.  231.  The  reason  undoubtedly  was  that» 
although  the  defense  of  contributory  negli- 
gence to  a  complaint  alleging  that  the  Injury 
was  wantonly  Inflicted  would  l)e  demurrable, 
the  plaintiff  should  not  be  permitted,  by  the 
use  of  the  epithet  "wantonly"  In  a  general  at- 
tempt to  describe  the  Injury, — which  the  facts 
alleged  showed  to  be  a  cane  of  ordinary  negli- 
gence,— thus  to  deprive  the  defendant  of  his 
proper  defense  of  contributory  negligence. 

Where  a  count  In  a  complaint  against  a  rail- 
road company  frr  causing  Injury  to  the  plain- 
tiff alleged  that  the  defendant  knew  of  plain- 
tiff's danger,  "and  could,  by  the  exercise  of 
proper  diligence,  have  prevented  his  injuries 
as  aforesaid,  which  It  negligently  failed  to  do," 
the  r'igllgence  thus  averred  being  the  equiva- 
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Space  occupied  by  the  marchers  and  onto 
and  over  said  Sarau,  causing  injuries  from 
whicn  he  on  the  same  day  died. 

Sarau  suffered  great  mental  and  physical 
pain  from  the  instant  he  was  injured  till 
death  occurred,  and  plaintifTs  as  his  person- 
al representatives  were  put  to  great  ex- 
pense by  reason  of  such  wrongful  conduct 
for  medical  and  surgical  care  of  and  at- 
tendance upon  Sarau,  and  for  nursing  and 
hospital   bills. 

Several  times  in  the  complaint  the  con- 
duct of  the  defendant's  servant  who  con- 
trolled the  car  was  characterized  as  care- 
less, negligent,  reckless,  wilful,  and  winton. 
or  by  words  of  similar  import.  Allega- 
tions were  made  appropriate  to  a  cause  of 
action   for  damages   to   Sarau,   which   sur- 


vived to  his  personal  representatives,  and 
also  a  cause  of  action  for  damages  to  his 
surviving  relatives,  the  whole  amount 
claimed    being  $10,000. 

Defendant  answered  putting  in  is^ue  the 
allegations  of  the  complaint  as  to  its  serv- 
ant having  negligently  operated  the  car  on 
the  occasion  in  question,  and  pleaded  as 
the  proximate  cause  of  the  injury  and 
death  of  Sarau,  want  of  ordinary  care  on 
his  part. 

It  fairly  appears  from  the  record,  in  har- 
mony with  the  claim  of  respondents'  attor- 
neys upon  the  argument  of  the  cise  in 
this  court,  that  respondents'  ripht  to  re- 
cover was  intended  to  be  grounded  on  gross 
negligence.  The  court,  neverthelc'^s,  re- 
fused to  construe  tlie  complaint  in  harmcny 


lent  of  wantonneRS  or  wilful  mtsconduct.  to  aii- 
thoiize  a  recovery  it  was  necessary  to  prove 
the  ne^Iij^ence  averrpd :  and  proof  of  simple 
negligence, — that  Is  the  failure  to  exercise  or- 
dinary caro. — world  not  si^staln  such  an  alle'*"a 
tlon.  Louisville  &  N.  R.  Co.  v.  Hurt,  101  Ala. 
34.  18  So.  130. 

In  T.ev'n  v.  Memphis  &  C.  R.  Co.  100  Ala. 
332,  10  So.  305.  the  counts  upon  which  the 
trial  was  had  claimed  damages  resulting  from 
the  defendant's  wantonness  or  wilfulness,  pnd 
there  was  no  evidence  of  wantonness  or  wilful- 
ness. This  being  so.  the  court  said  that,  con- 
ceding for  the  areument  thnt  the  evidence  tend 
ed  to  show  negligence  on  the  part  of  the  de 
fendant,  this  did  not  authorise  a  recovery  on 
the  cane  made  l)y  the  complaint :  and  an  af- 
firmative charge  for  the  defendant  was  sus 
talned. 

Where  a  complaint  against  a  railroad  com- 
pany for  injury  sustained  by  the  plaintiff  al- 
leged that  the  Injury  was  occasioned  by  an 
Intentional,  wilful,  and  deliberate  act  or  omis- 
sion of  duty  of  defendant's  servants,  the  plain- 
tiff must  he  held  to  proof  of  such  act  or  omls 
e'on,  as  such  a  complaint  states  a  cause  of  ac 
tlon  based  not  upon  mere  negll&rencp.  iMit  upon 
an  Intentional,  wilful  act  or  dereliction  of  duty 
on  the  part  of  defendant's  servant,  character- 
ized by  recklessness  or  heedJessneas  as  to  the 
consequences  of  his  act,  or  failure  to  act.  De->- 
ver  &  H.  G.  R.  Co.  v.  Buffehr,  80  Colo.  27,  60 
Pac.  682. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Dickson.  88  III. 
431.  which  was  nn  action  for  d» mages  for  in- 
juring the  plaintiff  by  a  collision,  the  first 
count  of  the  plaintlflf's  declaration  charged  aa 
the  cause  of  the  Injury  that  the  defendant's 
servants  caused  the  whistle  of  the  engine  to  be 
sounded  In  a  loud,  shrill,  unnecessary,  and  neg- 
ligent manner,  need'essly,  wantonly,  negligent- 
ly, and  mnllriously.  whercl)y,  etc. ;  the  second 
count  charged  as  the  cnuse  of  the  Injury  that. 
as  the  train  was  approaching  from  the  rear, 
the  servants  of  deiendant  caused  the  whistle 
to  he  sounded  in  sharp,  shrill,  loud  sounds,  and 
In  quick  and  rapid  succession,  needlessly,  reck- 
lessly, wilfully,  wantonly,  and  maliciously, 
whereby,  etc.  The  court  held  that,  under  the 
first  count.  It  was  comnetent  for  the  plaintiff, 
under  appropriate  proof,  to  have  made  out  a 
case  of  negligence  on  the  part  of  the  defend- 
ant, and  that  in  answer  to  such  a  case,  si 
made.  It  would  have  been  competent  for  the 
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defendant  to  show  contributory  negligence 
on  the  part  of  the  plaintiff,  and.  unless 
the  negligence  of  the  defendant  was  gross,  and 
that  of  the  plaintiff  slight  In  comparison  to 
that  of  the  defendant,  no  recovei^  com  Id  have 
bren  had :  but  that,  under  the  second  count, 
the  plaintiflf  could  not  recover  upon  proof  of 
mere  negligence  on  the  part  of  the  defendant; 
thnt  no  recovery  could  be  had  under  that  count, 
without  proof  that  the  sounding  of  the  whis- 
tle In  the  manner  charged  was  done  needless- 
ly, and  either  wantonly,  recklessly,  wilfully,  or 
maliciously.  Approved  and  followed  In  Wa- 
bash R.  Co.  V.  Speer,  156  111.  244,  40  N.  E. 
835. 

In  view  of  the  position  taken  bv  the  court 
in  r.hese  cases,  it  should  be  stated  that  the 
doctrine  of  comparative  negligence  prevails  in 
Illinois. 

Under  a  complaint  cbar?ing  wilfulness  and 
gross  negligence,  and  claiming  that  the  injury 
complained  of  occurred  Iiy  reason  of  the  wilful- 
ness and  gross  neelleence  of  the  de^'endant's 
servants.  It  was  held  that  the  p^alntl^  could 
recover  only  by  proving  thnt  the  deceased  was 
wilfully  killed  by  the  railroad  company,  and 
that  the  simple  fact  that  the  deceased  was 
struck  and  killed  by  the  train  under  circum- 
stances which  did  not  tend  to  prove  a  wil- 
ful killing  would  not  sustain  sMch  a  complelnt. 
Indianapolis  &  V.  R.  Co.  v.  McClaren,  62  Ind. 
666. 

"Gross  or  reckless  negllerencc'*  Is  not  wllfu! 
negligence;  and  It  would  be  error  to  Instruct 
a  jury  that,  under  a  pleadlns:  charging  a  wil- 
ful Injury,  they  might  find  for  the  p!alntlff  by 
simply  finding  that  the  defend.int  was  guilty 
of  "gross  or  reckless  negl'gence,**  for  It  would 
be  necessary  to  find  wilfulness.  Chicago  &  E. 
I.  R.  Co.  V.  Hedges,  105  Ind.  308,  7  N.  E.  801. 

In  an  action  against  a  railroad  company  for 
killing  the  plaintiff's  cow,  the  court  said  that 
a  case  like  this  must  proceed  upon  one  theory 
or  the  other;  that  a  single  paragraph  of  a 
complaint  cannot  be  framed  hi  such  a  manner 
as  to  entitle  the  party  to  recover  either  for  an 
Intentional  or  negligent  injury  as  the  facts 
m.'iy  apnear :  and  that  In  this  case,  the  plain- 
tiff having  elected  to  sue  for  an  injury  Inten- 
tionally and  wilfully  committed,  he  must  stand 
by  that  theory,  and  cannot,  without  other 
pleadings,  shift  his  ground  and  recover  upon 
the  theory  that  the  defendant  was  negligent. 
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therewith,  and  submitted  the  cause  to  the 
jury  for  specific  findings  covering  the  sub- 
ject of  liability  for  ordinary  neglij^ence, 
and  for  gross  negligence  as  well.  The  re- 
sult was  the  following  verdict: 

(1)  Sarau  came  to  his  death  by  injuri'^s 
received  at  the  time  and  place  alleged  in 
the  complnint.  (2)  Defendant's  employees 
were  guilty  of  want  of  ordinary  cxre  and 
prudence  in  operating  the  car  at  the  time 
of  the  accident.  (3)  Such  want  of  ordi- 
nary care  and  prudence  was  the  proximate 
cause  of  the  injury  to  Sarau.  (4)  The 
motorman  was  guilty  of  gross  negligence; 
his  conduct  was  malicious,  wanton,  and 
reckless,  evincing  a  disregard  of  consequen- 
ces to  others.  (5)  The  car  was  going  at  a 
speed  of   15  miles  an  hour  when   it  ran 


through  the  band,  before  it  reached  Sarau. 
(6)  He  could  not  have  seen  the  car  ap- 
proaching him  in  time  to  have  avoided  the 
collision.  (7)  The  motorman  did  not  try 
to  stop  the  car  upon  its  becoming  apparent 
to  him  that  it  would  strike  Sarau.  (8) 
When  the  accident  occurred  the  car  was 
running  at  the  rate  of  15  miles  an  hour. 
(0)  Want  of  ordinary  care  on  Sarau *s 
part  did  not  contribute  to  produce  the  in- 
jury. (10)  Damages  were  caused  by  the 
occurrence,  for  doctors'  bills  and  hospital 
bill,  $75,  funeral  expense,  $421,  physical 
pain  and  mental  suffering  of  Sarau,  $500, 
loss  to  his  surviving  relatives  by  his  death, 
$4,500. 

After  the  coming  in  of  the  verdict  the 
court  changed  finding  6  so  as  to  decide  that 


Ipdlana,  D.  &  W.  Co.  v.  Overton,  117  Ind.  253, 
20  N.   E.  147. 

Where,  In  an  action  against  a  railroad  com- 
pany for  causlDK  the  death  of  the  p^afnt'ff'R 
Intestate,  the  complaint  alleged  that  the  kill- 
ing? was  wilfully  and  Intentionally  done,  a  find 
ing  of  a  Jury,  the  effect  of  which  Is  a  conclu- 
sion that  the  killing  of  the  decedent  was 
through  the  negligence  of  the  defendant,  will 
not  support  the  complaint,  or  a  Judzroent 
thereon.  In  favor  of  the  plalntlflT,  no  matter 
what  the  degree  of  that  negligence  may  be,  as 
negligence  In  a  case,  whether  It  be  In  a  de 
gree  that  may  be  termed  slight,  ordinary,  or 
gross,  Is  nevertheless  negligence  still ;  and. 
when  wilfulness  Is  the  essential  element  In  the 
act  or  conduct  of  the  party  charged  with  the 
wrong,  the  case  ceases  to  be  one  of  negligence. 
Wilfulness  and  negligence  are  opposite  of  each 
other ;  the  former  signifying  the  presence  of 
Intention,  and  the  latter  Its  absence.  Cleve 
land,  C.  C.  &  St.  L.  R.  Co.  v.  Miller,  149  Ind. 
490,  49  N.  E.  445. 

An  allegation  In  a  complaint  in  an  action 
against  a  railroad  company  for  killing  the 
plalntifTs  horse  averred  that  the  servants  of 
the  company  negligently,  mischievously,  and 
wilfully  caused  a  large  amount  of  steam  to  be 
let  out  of  a  locomotive  and  expelled  therefrom, 
whereby  the  horse  was  frightened  and  became 
unmanageable,  and  was  so  Injured  that  It  was 
necessary  to  kill  him.  This  allegation  was 
held  to  admit  of  no  other  Interpretation  than 
a  charge  of  wilfulness,,  and,  as  there  was  no 
evidence  to  show  that  the  escape  of  the  steam 
was  unnecessary,  it  could  not  l)e  presume! 
that  It  was  so,  and  the  evidence  failed  to  sus- 
tain the  allegation  o!  wilful  Injury,  although  It 
was  sufilclent  to  sustain  another  count  of  the 
complaint  charging  negligence.  Per  Ross,  J., 
in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Davis,  7  Ind. 
App.  222,  33  N.  E.  451. 

Where,  In  an  action  for  Injury  to  plaintiff 
by  the  gripman  of  a  street  railway  company 
In  forcing  him  off  from  the  car,  the  petition 
charged  that  the  gripman  actually  pushed  the 
plaintiff  from  the  car,  while  the  plaintiff's  own 
testimony  showed  that  the  grfpman  first  shoved 
at  him  with  a  broom,  then  put  that  down, 
and  tried  to  strike  him  with  his  hand,  when 
the  plaintiff  dodged  the  blow,  and  In  doing  so 
fell  off  the  car  and  was  injured,  a  demurrer 
to  the  evidence  should  have  been  successful,  as 
the  evidence  did  not  correspond  with  the  al- 
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legations;  and  for  another  reason,  that  the 
petition  did  not  charge  negligence  pure  and 
simple,  but  a  singular  commingling  or  Jum- 
ble of  both  negligence  and  wanton  acts;  and, 
if  the  act  is  intentional,  the  question  of 
negll&rence  does  not  arise,  and  so  proof  of 
negligence  does  not  sustain  a  charge  of  wan- 
ton or  Intentional  Injury.  Ram'ng  v.  Met- 
ropolitan Street  R.  Co.  157  Mo.  477,  60  S.  W. 
791.  57  S.  W.  268. 

The  policy  of  the  Code  of  Procedure  of  Mis- 
souri is  to  require  the  party  to  state  In  his 
pleading  his  real  ground  of  action  or  defense, 
and,  if  he  chooses  one  ground,  he  cannot  so 
enlpree  It  as  to  recover  on  another:  an1  where. 
In  an  action  for  a  personal  Injury,  the  Issues 
made  by  the  pleadings  are  not  large  enough  to 
embrace  the  hypothesis  of  a  wilful  or  Inten- 
tional Injury,  it  Is  error  for  the  court  to  In- 
struct the  Jury  on  such  a  theory,  although  the 
evlience  In  a  proper  state  of  the  pleadings 
might  have  warranted  such  an  Instruction, 
for  the  procedure  is  very  strict  to  the  effect 
that  It  Is  error  to  submit  to  the  Jury  an  Is- 
sue of  fact  not  made  by  the  pleadings.  O'Brien 
V.  Ix)omis,  43  Mo.  App.  29. 

In  Wilson  V.  Chippewa  Valley  Electric  R.  Co. 
120  Wis.  636.  66  L.  R.  A.  912,  98  N.  W.  536, 
the  court  said :  "This  court  has  held  that, 
where  the  complaint  simply  charges  negligence 
or  want  of  ordinary  care,  there  can  be  no  re- 
covery on  the  ground  of  wilful  injury,  or  that 
reckless  ;ind  wanton  disregard  of  another's 
rights,  equivalent  to  wilful  injury,  which  has 
been  termed  'gross  negligence,'  because  this  is 
a  different  cause  of  action.  McCIellan  v.  Chip- 
pewa Valley  Electric  R.  Co.  110  Wis.  326.  85 
N.  W.  1018.  Is  the  converse  of  the  proposi- 
tion true?  We  think  it  must  logically  be  so 
held." 

In  an  action  against  a  railroad  company  for 
an  injury  alleged  to  have  been  caused  by 
sparks  escaping  from  the  spark  arrester  of  a 
steamboat,  where  the  allegation  of  four  counts 
of  the  declaration  was  that  the  defendant  wil- 
fully left  the  spark  arrester  open,  thereby  al- 
lowing sparks  to  escape  and  be  carried  by  the 
wind  upon  plaintiff's  property,  and  set  fire  to 
them.  It  was  held  that  the  charge  Involved 
more  than  negligence ;  that  it  Implied  malice. 
And  that,  as  the  evidence  simply  showed  neg- 
ligence on  the  .  part  of  the  defendant,  there 
could  be  no  recovery  under  the  evidence  upon 
those  counts.     Montgomery  v.  Muskegon  Boom. 
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Sarau  could  have  seen  the  approaching  car 
in  time  to  have  avoided  the  collision. 

Exceptions  were  duly  taken  to  preserve 
for  review  numerous  questions,  including 
those  discussed  in  the  opinion,  so  far  ns 
exceptions  were  necessary  in  that  regard. 
Judgment  was  rendered  in  plaintiffs'  favor 
on  the  verdict,  from  which  this  appeal  was 
taken. 

Mr,  Cliarles  Barber,  with  Messrs, 
Weed  ft  Hollister,  for  appellant: 

The  allegations  are  inconsistent  with  and 
negative  ench  other,  and  therefore  state  no 
cause  of  action. 

Wilson  V.  Chippewa  Valley  Electric  R, 
Co.  120  Wis.  636,  66  L.  R.  A.  912,  98  N. 
W.  536 ;  McClellan  v.  Chippema  Valley  Elec- 
tric R,  Co,  110  Wis.  326,  85  N.  W.  1018. 

There  is  no  excuse  for  not  looking  and 


listening,  and  no  excuse  for  not  hearing 
and  seeing  what  is  in  plain  sight  and 
hearing. 

Boerth  v.  West  Side  R,  Co.  87  Wis.  288, 
58  N.  W.  376;  Little  v.  Superior  Rapid 
Transit  R,  Co.  88  Wis.  402,  60  N.  W.  705; 
hockwood  V.  Belle  City  Street  R,  Co,  92 
Wis.  97,  65  N.  W.  866;  Cawley  v.  La 
Crosse  City  R,  Co,  101  Wis.  145,  77  N.  W. 
179;  Johnson  v.  Superior  Rapid  Transit  R. 
Co.  91  Wis.  233,  64  N.  W.  753. 

If  a  traveler,  by  looking,  could  have  seen 
the  approaching  train  in  time  to  escape,  it 
will  be  presumed,  in  case  he  was  injured 
by  a  collision,  either  that  he  did  not  look, 
or,  if  he  did  look,  that  he  did  not  heed  what 
he  saw.    Such  conduct  is  n^ligence  per  se. 

Cavoley  v.  La  Crosse  City  R.  Co,  101  Wis. 
145,   77  N.  W.   179. 

Contributory  negligence  of  the  plaintiff^ 


Co.  88  MIcb.  633,  26  Am.  St.  Rep.  308,  50  N. 
W.  720. 

But  In  Rlchter  v.  Harper.  96  Mich.  221,  54 
S.  W.  768,  where  the  word  "wilful"  was  em- 
ployed In  a  declaration  which  charged  that  the 
defendant  wilfully,  wantonly,  negligently,  and 
unlawfully  caused  the  fire  to  be  set  which  wns 
the  cause  of  the  Injury  complained  of.  It  was 
held  that  If  the  word  "wilful**  stood  alone,  or 
was  coupled  with  other  words  which  implied 
a  purpose  to  do  a  direct  injury  to  the  prop- 
erty of  the  plnlntlff,  a  contention  that  it  was 
necessary  for  the  plaintiff  to  prove  more  than 
ordinary  negligence  would  be  of  more  force: 
but,  where  the  word  was  used  In  connection 
with  others  Imputing  negligence.  It  was  not  the 
rule  thnt  the  plaintiff  must  show  the  appro- 
priateness of  every  adjective  employed  in  his 
declaration.  The  court  said,  further,  thnt  It 
was  true  that  language  was  employed  In  Mont 
gomery  v.  Muskegon  Boom.  Co.  88  Mich.  683. 
26  Am.  St.  Rep.  308,  50  N.  W.  729,  In  seem 
Ing  conflict  with  this  holding,  but  that  the  de 
cision  of  that  question  was  unnecessary  to  tho 
determination  of  the  case,  and.  In  so  far  as 
ft  Implied  a  holding  In  conflict  with  the  views 
here  expressed.  It  should  not  be  followed. 
This  decision  was  approved  and  followed  In 
Keating  v.  Detroit,  B.  C.  &  A.  R.  Co.  104 
Mich.  418,  62  N.  W.  575. 

In  an  action  for  digging  up  the  soil  of  a 
lot  contiguous  to  the  plalntlflT,  the  allegation  In 
the  declaration  was  that  the  defendant,  ma- 
liciously Intending  to  Injure  the  plaintiff,  and 
deprive  htm  of  the  use  and  advantage  of  his 
messuage,  dug  up  the  soil  of  a  certain  lot  con- 
tiguous, whereby  the  foundation  walls  were 
subverted,  and  a  great  part  of  the  messuage 
foundered  and  fell,  and  the  residue  was  great- 
ly broken  and  shattered.  The  defendant  moved 
at  the  trial  for  a  nonsuit,  on  the  ground  that, 
the  declaration  being  founded  on  the  malfea- 
sance, and  not  the  misfeasance,  of  the  defend 
ant,  the  question  of  negligence  or  unskllful- 
ness  could  not  arise ;  and  that  the  declaration 
was  not  supported  by  the  evidence,  inasmuch  as 
It  appeared  that  the  defendant  dug  on  his 
own  ground,  which  was  lawful  In  Itself,  and 
It  did  not  appear  that  the  act  was  done  ma- 
liciously. The  motion  was  denied,  and  on 
the  writ  of  error  the  supreme  court  held 
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that  It  was  properly  denied,  and  in  do- 
ing so  said  that.  If  the  plaintiff  had  stated.  In 
his  declaration,  that  the  act  was  done  malici- 
ously, further  proof  would  have  been  neces- 
sary. That  It  would  then  be  a  cases  of  mal- 
feasance, an  Inquiry  distinct  In  Its  nature 
from  a  case  where  damages  are  claimed,  either 
on  the  ground  of  negligence  or  unskilfulness. 
or  that  the  act  complained  of  does,  of  Itself, 
subject  the  party  to  damages,  although  done 
with  the  greatest  care.  But  that  the  allega- 
tion "maliciously  Intended"  was  not  of  the  es- 
sence of  the  action  or  descriptive  of  the  man- 
ner of  doing  the  act  which  occasioned  the  In- 
jury, and  might  well  be  rejected  as  surplusage, 
still  leaving  a  good  declaration,  to  support 
which  the  proof  was  competent.  Panton  v. 
Holland,  17  Johns.  92,  8  Am.  Dec.  369. 

In  an  action  for  a  recovery  for  an  Injury 
alleged  to  have  been  Inflicted  by  the  defend- 
ant upon  the  plaintiff,  the  complaint  alleged 
that  the  defendant  negligently,  recklessly,  and 
wilfully  so  drove  and  managed  his  horses  as  to 
force  the  plaintiff  Into  the  ditch  and  up<'et  h!m. 
It  was  held  that  the  words  "recklessly  and 
wilfully"  were  not  necessary  to  make  out  a 
count  for  negligence;  that  they  were  surplus- 
nce,  and  were  properly  treated  as  such. 
Moore  v.  Drayton,  40  N.  T.  S.  R.  93.'^.  16  N. 
Y.  Supp.  723.  And,  as  to  the  latter  statement, 
see  Fldirerton  v.  New  York  &  H.  R.  Co.  35 
Barb,  389,  infra,  IV. 

In  an  action  against  a  highway  commis- 
sioner for  obstructing  a  natural  water  course 
which  furnished  the  plaintiff  water  for  his  pas- 
ture, where  the  plalntlfTs  petition  averred  that 
the  acts  complained  of  were  wilfully  and  ma- 
liciously done,  it  was  claimed  by  the  defend- 
ant that  a  recovery  could  not  be  had  for  care- 
less and  negligent  acts,  hut  only  for  such  as 
were  proved  to  have  been  wilful  and  malicious : 
but  It  was  held  that,  if  the  defendant  Is  lia- 
ble for  negligent  and  careless  acts,  recovery 
may  be  had  against  him  upon  the  petition 
charging  the  acts  to  have  been  wilful  and  mali- 
cious, without  proof  of  malice;  and  the  court 
said  tliat  this  was  so  under  the  old  system  of 
pleading,  which  was  more  strict  in  Its  require- 
ments, that  the  proof  should  correspond  with 
the  allegations  of  the  declaration,  than  Is  the 
present  system.     That  It  was  held  that  the  al- 
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howeYer  slight,  precludes  his  recovering  in 
an  action  grounded  on  the  defendant's  neg- 
ligence, however  great  such  negligence  may 
have  been. 

Te8ch  V.  Milwaukee  Electric  R,  d  Light 
Co.  108  Wis.  593,  53  L.  R.  A.  618,  84  N. 
W.  823;  Ryan  v.  La  Crosse  City  R.  Co,  108 
Wis.  122,  83  N.  W.  770;  Wills  v.  Ashland 
Light,  PoiDer,  d  Street  R,  Co.  108  Wis.  255, 
84  N.  W.  098;  Dummer  v.  Milwaukee  Elec- 
trio  R.  d  Light  Co,  108  Wis.  589,  84  N. 
W.   853. 

The  motorman  is  not  required  to  stop 
his  car  when  a  person  is  walking  on  the 
track  or  beside  the  track. 

Joyce,  Electric  Law,  §  576;  Eastwood  v. 
La  Crosse  City  R,  Co.  94  Wis.  163,  68  N. 
W.  651 ;  Lyons  v.  Bay  Cities  Consol.  R.  Co, 
115  Mich.  114,  73  N.  W.  139;  Atchison,  T, 
d  8,  F,  R.   Co,  V.  Schwindt,  67   Kan.   8, 


72  Pac.  573;  NelHs,  Street  Surface  Rail- 
roads, p.  319;  North  Chicago  Electric  R. 
Co,  V.  Peuser,  190  111.  67,  60  N.  E.  78. 

It  is  negligence  for  a  person  to  walk  on 
the  track  of  a  railroad,  whether  laid  in 
the  street  or  not. 

Illinois  C.  R,  Co.  v.  Hall,  72  111.  222; 
Penman  v.  McKeesport,  D.  d  W,  R.  Co. 
201  Pa.  247,  50  Atl.  973;  Warner  v.  Peo- 
ple's Street  R.  Co.  141  Pa.  615,  21  Atl. 
737;  Oilmartin  v.  Lackawanna  Valley 
Rapid  Transit  Co,  186  Pa.  193,  40  Atl.  322; 
Beenh  v.  Tama  d  T,  Electric  R,  d  Light  Co. 
104  Iowa,  563,  73  N.  W.  1045;  Ryan  v. 
La  Crosse  City  R,  Co,  108  Wis.  122,  83  N. 
W.  770;  Shanks  v.  Springfield  Traction 
Co,  101  Mo.  App.  702,  74  S.  W.  386. 

The  facts  that  the  plaintiff  neither  saw 
nor  heard  the  coming  car,  and  that  his  back 
was  all  the  time  turned  toward  the  east. 


lefcation  of  mtillce  and  wilfulness  mierht  be  d  s 
regarded  as  surplusage,  and  proof  given  of  neg- 
ligence and  carelessness.  McCord  v.  High,  24 
Iowa,  336;  Citing  1  Chitty,  PI.  424;  1  Bil- 
liard, Torts,  138;  Panton  v.  Holland,  17 
Johns.  92,  8  Am.  Dec.  369, — supra. 

Wbere  the  plaintlflT  mingled  In  his  petition 
and  In  the  same  count  diflTerent  Incongruous 
causes  of  action, — one  for  rent  accrued,  and 
one  for  Injuries  to  a  mill,  alleged  to  have  re- 
sulted from  the  defendant's  wilful  negligence, — 
an  instruction  that,  unless  the  Jury  believed 
the  plaintiffs  mill  was  Injured  by  the  wilful 
negligence  of  the  defendant,  or  someone  In  his 
employment,  they  should  find  for  the  defend- 
ant, as  respected  that  branch  of  the  cnse,  was 
held  to  be  clearly  erroneous,  as  it  might  have 
seriously  misled  the  Jury,  and  the  error  in  the 
instruction  was  not  cured  by  the  form  of  the 
allegation  of  negligence  In  the  petition.  That 
the  allegation  of  "wilful**  negligence  in  the 
pleading  was  wholly  immaterial,  and  might 
have  been  struck  out  as  surplusage.  Taylor  v. 
Holman,  45  Mo.  371. 

In  Roberson  v.  Morgan,  118  N.  C.  991.  24 
S.  E.  667,  the  court  said  that  the  action 
seemed  to  have  been  brought  and  tried  under 
IS  52  and  53  of  the  Code,  providing  for  the  re- 
covery of  damages  for  setting  a  fire  by  which 
an  adjacent  landowner  is  injured,  and  that  it 
was  admitted  In  the  statement  of  the  case  on 
appeal  that  the  plaintiff  and  defendant  were 
not  adjacent  landowners,  and  that,  that  being 
so,  the  sections  did  not  apply,  and  the  plain- 
tiff's action  could  not  be  maintained ;  but  that 
it  was  argued  that  it  might  be  maintained  at 
common-law,  to  which  it  was  replied  that 
the  complaint  did  not  allege  a  common- 
law  liability,  in  that  it  failed  to  allege  neg 
ligence,  which  the  court  held  that  it  did  not 
do  in  terms,  but  held,  further,  that  negli- 
gence was  in  effect  alleged  In  the  allegation 
that  the  "defendant  wilfully  permitted"  the 
fire  to  spread  over  and  burn  plaintiff's  fencing, 
etc.,  and  that,  under  the  liberality  of  the  Code 
practice,  the  complaint  might  be  sustained  as 
stating  a  common-law  cause  of  action,  as  the 
court  afterward  held  that  the  case  was  tried 
under  the  conception  that  the  defendant  was 
liable.  If  liable  at  all,  under  the  sections  of  the 
Code  mentioned,  which  was  an  error.  The  ef- 
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feet  of  the  case  would  seem  to  be  a  dictum  that 
an  allegation  that  "defendant  wilfully  permit- 
ted" the  fire  to  spread  that  Injured  the  plain- 
tiff would  be  sustained  by  proof  of  negligence 
on  the  part  of  the  defendant. 

The  term  "gross  negligence**  Includes  all 
lesser  degrees  of  negligence,  and  a  charge  In  a 
petition  in  an  action  against  a  railroad  com- 
pany for  injury  sustained  by  reason  of  the 
wheels  of  one  of  the  cars  of  the  company  run- 
ning over  his  foot,  that  the  act  of  the  company 
was  done  through  gross  negligence,  will  not 
limit  the  right  of  recovery,  if  otherwise  enti- 
tled, to  an  injury  Inflicted  by  the  wilful  or  In- 
tentional act  of  the  servants  of  the  company. 
Hays  V.  Gainesville  Street  R.  Co.  70  Tex.  602. 
8  Am.  St.  Rep.  624,  8  S.  W.  491. 

In  an  action  against  a  railroad  company  by 
a  brakeman  on  one  of  its  trains,  where  the 
complaint  alleged  that  the  injury  sustained 
WHS  caused  by  the  negligence  of  defendant  in 
failing  to  provide  good  and  safe  brakes  and 
appliances  connected  and  used  therewith,  and 
by  the  defendant's  negligently  and  carelessly 
omitting  to  keep  Its  brakes  on  said  train  In 
good  repair,  and  knowingly  allowing  the  same 
to  remain  out  of  repair,  it  was  contended,  on 
the  part  of  the  defendant,  that,  having  averred 
that  the  defendant  "knowingly"  suffered  the 
brakes  and  appliances  to  remain  out  of  repair, 
the  plaintiff  took  upon  himself  the  burden  of 
proving  that  the  corporation  had  knowledge 
of  the  imperfection, — in  other  words,  that,  hav- 
ing stated  his  alleged  grievances  with  unneces- 
sary particularity,  his  proof,  to  authorize  re- 
covery, must  make  out  his  cause  of  action  as 
he  already  had  chosen  to  allege  it;  but  the 
court  held  that  the  complaint  was  not  made  up 
of  one  continuous,  single  ground,  but  contained 
several  grounds,  one  following  another,  wh'lch 
might  and  should  be  construed  dlstributltely. 
That  the  language  might  be  divided  Into  the 
following  separate  words :  "Caused  by  the  neg- 
ligence of  the  defendant  In  failing  to  provide 
good  and  safe  brakes  and  *  appliances  con- 
nected therewith,*'  and,  if  the  complaint  had 
stopped  here,  it  would  have  been  manifestly 
good, — at  least.  In  the  absence  of  a  demurrer : 
and,  so  framed,  the  question  of  knowledge  of 
the  imperfect  condition  of  the  brake  and  its 
appliances  would  not  have  been  raised.     That 
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are  conclusive  that  he  neither  looked  nor 
listened  for  it;  and  that  certainly  con- 
stituted negligence  on  his  part. 

Lookwood  y.  Belle  City  Street  B,  Co.  92 
Wis.  97,  65  N.  W.  866;  Stafford  v.  Chip- 
pewa  Valley  Electric  R,  Co,  110  Wis.  331, 

85  N.  W.  1036;  Wills  v.  Ashland  Light. 
Power,  d  Street  R,  Co,  108  Wis.  255,  84  N. 
W.  998;  Dummer  v.  Milwaukee  Eleotrio  U. 
d  Light  Co,  108  Wis.  689,  84  N.  W.  853: 
Syan  v.  La  Crosse  City  R,  Co,  108  Wis. 
122,  83  N.  W.  770;  Tcsoh  v.  Milwaukee 
Electric  R,  d  Light  Co,  108  Wis.  593,  53 
L.  R.  A.  618,  84  N.  W.  823;  Watermolen, 
V.  Foa  River  Electric  R,  d  Power  Co,  110 
Wis.  153,  85  N.  W.  663;  MoClellan  v.  Chip- 
pewa Valley  Electric  R,  Co,  110  Wis.  320. 

86  N.  W.  1018;  Wilson  v.  Chippewa  Val- 


ley Electric  R,  Co.  120  Wis.  636,  66  L.  B. 
A.  912,  98  N.  W.  636. 

Messrs,  Bonck  A  Hilton,  A*  & 
Thompson,    and   John  -F.    Klnwla    for 

respondents. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

It  seems  that  from  the  time  of  drawing 
the  complaint  to  the  entry  of  judgment 
there  was  want  of  apprecintion  of  the 
broad  distinction  between  ordinary  negli- 
gence  and  intentional  wrongdoing,  the  for- 
mer being  characterized  by  inadvertence 
ind  the  latter  by  advertence,  the  one  requir- 
ing intent,  actual  or  constructive,  to  injure, 
and  the  other  being  inconsistent  therewith. 
Under  the  decisions  of  this  court,  and  by 


there  then  followed  another  averment  con- 
nected with  the  former  by  the  conjunction 
*'and,**  thus  showing  that  it  was  an  additional, 
or  cumulfltive,  charge  or  averment. — "and  by 
the  defendant's  negligently  and  care'easly 
omitting  to  keep  its  braises  on  said  train  in 
good  repair,'* — and  then  followed  the  wor'!'-' 
"and  knowingly  allowing  the  same  to  rem n in 
out  of  repair:'*  that  the  word  "knowingly" 
only  gnalifled  the  last  cinnse  of  the  cotnplalnt. 
or  grievance  charged :  and  that,  in  order  to 
recover  under  the  first  clause.  It  was  not 
necessary  to  show  knowledge  of  the  defendant. 
Louisville  &  N.  R.  Co.  v.  Coulton,  86  Ala.  129. 
5  So.  458. 

In  an  action  against  a  railroad  company  by 
the  parents  of  one  who.  it  was  alleged,  had 
been  killed  by  the  derailment  of  an  engine  of 
a  freight  train  on  which  the  son  of  the  plain 
tiff  was  head  l)rnkeman.  and  In  which  action 
the  petition  alleged  that  the  deceased  was 
killed,  that  his  death  was  caused  by  the  de- 
fective condition  of  the  defendant's  engine  and 
track;  and  charged  that  this  defective  con- 
dition resulted,  and  the  death  was  caused,  by 
the  gross  negligence  of  the  defendant, — It  was 
held  that  the  allegation  of  gross  negligence 
in  the  petition  included  a  charge  of  ordinary 
negligence,  and  was  sufficient  to  support  a  ver 
diet  bflsed  upon  the  finding  of  the  latter.  Tex- 
as &  P.  R.  Co.  V.  Magrill,  15  Tex.  Civ.  App. 
353.  40  a.   W.   188. 

Where  the  comp!alnt  in  an  action  against 
a  railroad  company  alleged  that  the  defendant 
and  Its  servants,  upon  arriving  at  the  station 
to  which  the  plaintiff  had  paid  his  fare,  care 
iessly,  recklessly,  wilfully,  and  wantonly  re 
fused  to  stop  the  car  so  that  the  plaintiff 
might  safely  alight  therefrom,  but  ob'lgel 
him  to  Jump  from  the  car  while  It  was  in 
rapid  motion,  in  doing  which  he  received  the 
injury  complained  of.  this  was  held  to  be  a 
statement  of  two  distinct  causes  of  action, 
one  for  exemplary  damages,  and  one  for  actual 
damages;  and,  the  plaintiff,  of  his  own  mo 
tion,  having  elected  to  try  his  cause  for  ac 
tual  damages,  and  there  being  some  testimony 
responsive  to  such  an  Issue,  It  was  held  nor 
competent  for  the  trial  Judge  to  withdraw  the 
case  from  the  Jury  on  the  ground  that  there 
was  no  injury  shown  responsive  to  the  issues. 
Thomas  v.  Charlotte,  C.  &  A.  R.  Co.  38  S.  C. 
485,  17  S.  E.  226. 
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III.  Allegation    of   reckless    or   wanton   negli- 

gence,  or   both. 

Where  a  count  in  a  complaint  for  injury 
caused  by  a  railroad  company  alleged  that  It 
was  caused  "by  the  gross  carelessness,  wan- 
tonness, or  recklessness'*  of  the  defendant,  no 
recovery  could  be  had  thereon,  except  upon 
proof  that  the  defendant  was  guilty  of  having 
wantonly  inflicted  the  injury,  or  of  such  reck- 
less negligence  as  to  be  the  equivalent  of  hav- 
ing wantonly  or  intentionally  inflicted  the 
wrong.  Stringer  v.  Alabama  Mineral  R.  Co. 
99  Ala.  397,  13  So.  75. 

In  Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker, 
95  Ala.  412,  11  So.  262,  the  supreme  court 
of  Alabama  said :  "The  word  'wilful*  imports 
that  the  act  to  which  it  refers  Is  done  in- 
tentionally, purposely.  This  Is  not  necessarily 
so  with  the  word  'reckless.*  The  latter  word 
has  a  wide  range  of  meaning.  In  its  milder 
sense  It  may  imply  mere  Inattention  to  duty, — 
thoughtlessness, — Indifference,  carelessness,  neg- 
ligence, or  import  a  heedless  disregard  of  ob- 
vious consequences;"  also,  that  a  complaint 
which  charges  recklessness  In  general  terms 
charges  no  more  than  mere  negligence,  thought- 
lessness, or  Inadvertence,  which  cannot  he  re- 
garded as  the  equivalent  of  intentional  wrong, 
and  the  averments  of  such  a  complaint  by  no 
means  necessarily  Import  that  the  objectionable 
act  was  wilful.  Quoted  and  followed  in  I^uis- 
vllle  &  N.  R.  Co.  V.  Barker,  96  Ala.  435,  11 
So.  45.3 ;  Richmond  &  D.  R.  Co.  v.  Faimer,  97 
Ala.  141,  12  So.  86. 

And,  as  has  been  seen,  the  Indiana  supreme 
court  has  gone  further,  and  added  the  term 
"wanton**  to  the  category,  holding  that  it, 
with  "reckless,**  simply  imports  ordinary  neg- 
ligence (fiupra,  I.). 

The  word  "recklessly,"  employed  In  a  com- 
plaint, in  qualifying  the  act  of  the  defendant's 
servants  in  an  action  against  a  railroad  com- 
pany for  injuring  the  plaintiff,  means  no  more 
than  "negligently.**  Highland  Ave.  &  Belt  R. 
Co.  V.  Sampson,  112  Ala.  425,  20  So.  566. 

IV.  Recovery  on  allepation  of  ordinary  negli- 
(jence,  on  proof  of  wilful  or  gross  negligence. 

Under  a  complaint  alleging  an  ordinary 
trespass  in  wrongfully  taking  personal  prop- 
erty, evidence  may  be  given  and  a  recovery 
may  be  had  on  account  of  the  gross  negligence 
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the  better  rule,  it  is  believed,  prevailing 
wherever  the  doctrine  of  comparative  neg- 
ligence does  not  prevail,  as  it  does  not  here, 
that  species  of  wrong,  which  has  been  de- 
nominated in  this  and  some  other  juris- 
dictions "gross  negligence,"  is  impossible  if 
there  is  mere  want  of  ordinary  care. 
Therefore  to  charge  that  an  alleged  wrong- 
doer was  guilty  of  one  species  of  wrongful 
conduct,  and  allow  a  recovery  for  guilt  of 
the  other,  or  to  charge  both  as  charac- 
terizing the  same  wrongful  act  and  allow 
a  general  recovery,  is  wrong.  A  pleading 
with  such  an  infirmity  is  indefinite  and  un- 
certain and  open  to  a  motion  on  thnt 
ground.  The  practice  of  charging  that  one 
caused  injury  to  another  by  careless,  neg- 
ligent, wanton,  and  wilful  misconduct,  or  of 


uping  language  of  similar  import  in  attempt- 
ing to  state  a  cause  of  action,  is  improper. 
This  court  so  held,  in  effect,  in  Bolin  v. 
Chicago,  8t.  P.  M.  d  O.  R.  Co,  108  Wis. 
333,  81  Am.  St.  Rep.  911,  84  N.  W.  446, 
and  cases  there  referred  to,  and  so  held  ex- 
pressly in  Wilson  v.  Chippewa  Valley  Elec- 
tric R.  Co,  120  Wis.  636,  66  L.  R.  A.  912, 
98  N.  W.  636.  In  the  former  this  lan- 
guage was  used:  "Inadvertence,  in  some  de- 
gree, is  the  distinguishing  characteristic  of 
negligence,  while  misconduct  of  a  more  rep- 
rehensible character,  characterized  by  rash- 
ness, wantonness,  and  recklessness  of  a  per- 
son as  regards  the  personal  safety  of  an- 
other, has  been  designated  by  this  court  as 
gross   negligence."     That  involves   "a   suf- 


of  the  defendant.  Wilkinson  v.  Searcy,  76  Aia. 
176.  The  question  decided  arose  upon  a  charge 
of  the  court  that,  if  the  act  was  done  wilfully 
(in  its  strong  sense),  or  was  the  result  of  that 
reckless  indifference  to  the  rights  of  others 
which  is  equivalent  to  an  intentional  violation 
of  them ;  or  if  the  injury  had  been  wanton,  or 
malicious,  or  gross, — the  Jury  might  award- 
punitive  or  exemplary  damages;  and,  the  de- 
fendant having  asked  a  charge  to  the  effect 
that  exemplary  damages  could  not  be  awarded, 
as  they  were  not  claimed  in  the  complaint,  the 
court,  on  appeal,  said  the  charge  was  correct- 
ly refused,  as  exemplary  damages  are  not  spe- 
cial damages,  but  might  be  claimed  in  the  com- 
plaint as  a  condition  of  their  recovery. 

In  Savannah  &  W.  R.  Co.  v.  Meadors,  95 
Ala.  137.  10  So.  141,  the  court  said  that,  un- 
der the  system  of  pleading  in  Alabama  under 
a  count  for  simple  negligence,  a  recovery 
might  be  had  upon  proof  of  wanton  negligence. 

And  in  Tx>ul8Ville  &  N.  R.  Co.  ▼.  Webh,  97 
Ala.  808,  12  So.  374,  it  was  also  held  thnt  the 
practice  prevailing  in  Alabama  authorizes  the 
introduction  of  evidence  of  reckless,  wanton, 
or  wilful  negligence  on  the  part  of  the  de 
fendant  under  a  complaint  which  avers  only 
simple  negligence. 

Where  a  complaint  counts  upon  simple  neg- 
ligence, a  rer^very  can  be  bad  thereon  if  the 
proof  shows  that  the  injury  was  caused  by  the 
wanton,  reckless,  or  intentional  misconduct  of 
defendant.  Richmond  &  D.  R.  Co.  y.  Farmer, 
97  Ala.  141,  12  So.  86.  This  was  held  to  be 
the  rule  to  rebut  the  defense  of  contributory 
negligence. 

Where  a  count  of  a  complaint  against  a 
railroad  company  for  injury  charged  simple 
negligence  as  distinguished  from  wanton  or 
wilful  negligence,  or  its  equivalent,  it  was 
proper  to  admit  evidence  to  show  that  the  de- 
fendant negligently  failed  to  use  preventive 
effort  after  discovering  plaintiff's  peril,  and 
that  such  negligence  caused  the  injury;  the 
conclusion,  of  course,  being  that  failing  to  use 
preventive  effort  after  discovering  plaintiff's 
peril  was  the  equ*valent  of  wanton  or  wilful 
negligence,  and  in  deciding  another  question  on 
another  count  the  court  said  so  in  so  many 
words.  Louisville  &  N.  R.  Co.  v.  Hurt,  101 
Ala.  34,  13  So.  130. 

In  Louisville  &  N.  R.  Co.  v.  Markee,  103 
Ala.  160,  49  Am.  St.  Rep.  21,  15  So.  511,  the 
court,  after  citing  authorities  showing  that 
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the  various  propositions,  namely, — tbat  where 
the  plaintiff  counts  upon  wilful  or  wanton  neg- 
ligence, and  the  proof  shows  only  simple  neg- 
ligence, there  is  that  variance  between  the  al- 
legata and  probata,  which  will  defeat  a  re- 
covery; that,  If  there  is  that  variance  be- 
tween simple  negligence  and  wanton  or  wil- 
ful injury  that  proof  of  the  former  will  not 
sustain  a  complaint  charging  the  latter,  a 
replication  to  a  plea  of  contributory  negligence, 
averring  wilful  and  Intentional  injury,  would 
be  a  departure  from  a  complaint  charging 
simple  negligence;  and  that  a  plea  of  con- 
tributory negligeuce  is  no  answer  to  a  com- 
plaint counting  upon  wilful  or  wanton  negli- 
gence,— said  further:  "The  practice  which  has 
obtained  in  this  state,  and  to  some  extent 
Justified  by  adjudications  of  this  court,  of  prov- 
ing wilful  injury,  or  wanton  negligence  as  its 
equivalent,  under  a  complaint  averring  only 
simple  negligence,  should  no  longer  prevail 
It  is  not  correct  in  principle  or  practice,  and 
leads  to  confusion  or  injustice.  ...  A 
plaintiff  is  presumed  to  know  his  cause  of  ac- 
tion when  he  brings  his  suit,  and  has  the 
right  to  state  It  in  as  many  counts  as  be  may 
deem  It  necessary  to  meet  the  varying  phases 
of  the  evidence;  and  it  is  his  duty  to  fully 
nform  the  deiendaht  by  his  declaration  of  all 
the  grounds  of  complaint  relied  upon  for  a 
recovery.  Having  done  this,  the  defendant 
is  In  a  condition  to  prepare  his  pleas  in  de- 
fense. It  is  not  Just  for  the  parties  to  go  to 
trial,  and  after  having  entered  upon  the  trial, 
upon  issues  shaped  by  the  pleading  to  permit 
either  party,  agaiust  th^  objections  of  the 
other,  unless  specially  authorized  by  statute, 
to  inject  a  new  issue,  and  allow  the  plaintiff 
to  recover  upon  a  cause  of  pctlon  not  stated 
in  his  complaint;  or  the  defendant  to  avail 
himself  of  a  defense  of  which  his  adversary  is 
not  apprised  by  the  plea."  This  case  was 
cited  and  followed  In  Alal»ima  G.  S.  R.  Co.  v. 
Hall,  105  Ala.  599,  17  So.  176,  and  Jones  v. 
Alabama  Mineral  R.  Co.  107  Ala.  400,  18  So. 
30. 

In  Rockford.  R.  I.  &  St.  L.  R.  Co.  ▼.  Phillips, 
66  111.  548,  the  court  said  that  the  real  grava- 
men of  the  original  declaration,  and  which 
was  adhered  to  and  preserved  in  each  of  the 
amended  declarations,  was  that  the  defendant 
was  the  owner  of  the  railroad,  and  operating 
it  by  running  locomotives  and  trains  thereon ; 
that  plaintiff's  horse  strayed  and  got  upon  the 
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ficient  degree  of  intent  at  least  to  be  incon- 
sistent with  inadvertence." 

In  the  last  ease  cited  this  court  said  of 
the  effect  of  the  decision  in  the  Bolin  Case 
as  to  a  wrong  of  this  nature  (one  alleged 
to  have  been  characterized  by  wantonnes-s 
and  wilfulness) :  "There  is  really  no  ele- 
ment of  inadvertence,  which  is  a  necessary 
element  of  negligence,  and  hence  the  term 
'gross  negligence',  as  applicable  to  this 
class  of  wrongs,  is  inaccurate.  The  con- 
clusion is  that  when  this  kind  of  a  wrong 
is  char/s;ed,  as  in  the  present  case,  though  it 
be  called  'gross  negligence,'  it  does  not 
logically  include  ordinary  negligence  any 
more  than  a  charge  of  ordinary  negligence 
includes  intentional  wrong." 

In  Decker  v.  McSorley,  116  Wis.  643,  93 


N.  W.  808,  it  was  said  that  "no  degree  of 
mere  carelessness  or  inadvertence  consti- 
tutes gross  negligence  or  wilful  miscon- 
duct." And  in  Watermolen  v.  Fow  River 
Electric  R,  d  Power  Co,  110  Wis.  163,  85 
N.  W.  663,  that  "it  is  obvious  that  no  de- 
gree of  mere  carelessness  or  inadvertence, 
however  remote  from  the  care  customarily 
used,  either  by  the  ordinary  careful  man, 
or  by  the  exceptionally  careless  one,  con- 
stitutes gross  negligence."  The  latter  sug- 
gests necessarily  intent,  either  actual  or 
constructive,  to  cause  injury,  or  "conduct 
avincing  a  total  disregard  for  the  safety 
of  persons  or  property." 

The  doctrine  above  indicated  is  not  sup- 
ported by  authorities  universally,  though 
the    want   of    harmony    will    be   generally 


defendant's  railroad,  and  the  defendant,  by 
its  servants,  so  carelessly,  negllffently.  and  Im- 
properly ran,  conducted,  and  directed  the  lo 
comotlve  and  train  of  the  defendant  as  that 
the  locomotive  struck  the  plaintiff's  horse  with 
great  force  and  violence,  and  Icllled  It.  The 
court  held  that  proof  of  gross  neKllgence  would 
support  this  allegation,  as  It  was  a  matter  of 
common  practice  to  allow  plaintiff,  who  has 
simply  avfrred  netcllecnce,  and  there  Is  proof 
of  contributory  negligence  on  his  part,  to  prove 
gross  negligence  In  the  defendant,  and  recover 
under  such  declaration. 

In  an  action  on  the  case  against  a  railroad 
company  for  killing  animals  of  tbe  plaintiff, 
where  a  count  In  the  declaration  alleged  that 
the  animals  were  killed  by  tbe  mere  negligence 
and  carelessness  of  the  agents  and  servants 
of  the  defendants  In  operating  their  engines 
and  cars  on  their  railroad,  It  was  held  that 
gross  negligence  might  be  proved,  as  It  was 
not  necessary  to  aver  it,  but  only  to  aver  that 
the  act  was  negligently  and  carelessly  per- 
formed; and  when  tbe  rigbt  of  recovery  de- 
pends upon  the  degree,  as  for  wilful  or  gross 
negligence,  it  Is  a  matter  of  proof,  and  not  of 
pleading.  Chicago,  B.'  &  Q.  R.  Co.  v.  Carter. 
20  HI.  890;  Approved  and  Followed  In  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Mehlsack,  44  111.  App. 
124. 

In  Pennsylvania  Co.  v.  Krlck,  47  Ind.  868. 
it  was  Insisted  by  the  defendant  that,  as  tbe 
complaint  only  charged  ordinary  negligence, 
evidence  could  not  be  given  under  It  of  gross 
negligence,  and  that  a  verdict  founded  or  found 
on  such  evidence  vflns  wrong;  but  tbe  court 
held  that  this  was  not  so;  that  a  charge  of 
negligence  by  the  plaintiff  agMlnst  the  defend- 
ant was  broad  enough  to  admit  proof  of  any 
and  all  degrees  of  negligence,  if  any  such  de- 
grees of  negligence  In  law  existed ;  that,  while 
negligence  should  be  charged  in  the  complaint, 
it  was  the  province  of  the  evidence  to  show  in 
what  it  consisted. 

In  Ft.  Wayne  v.  De  Witt,  47  Ind.  398,  the 
court,  in  holding  that  the  complaint,  although 
containing  the  affirmative  allegation  that  tbe 
injury  resulted  without  the  fault  of  the  plain- 
tiff, did  not  state  facts  showing  the  negligence 
of  the  defendant,  and  that  the  existence  of 
such  negligence  must  be  averred,  said:  "But 
It  Is  not  necessary  to  set  out  tbe  facts  con 
stituting  such  negligence.  It  Is  sufficient, 
when  the  act  complained  of  is  properly  stated, 
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to  aver  generally  that  such  act  was  negligently 
done;  and,  under  this  general  averment,  proof 
of  any  and  every  degree  of  negligence  Is  ad- 
missible." Ohio  ft  M.  R.  Co.  V.  Selby,  47  Ind. 
471,  17  Am.  Rep.  719,  to  the  same  effect. 

In  an  action  against  a  railroad  company 
the  complaint,  after  alleging  a  contract  to 
carry  the  mails,  by  which  contract  the  rail- 
road company  agi*eed  with  the  government  to 
caiTy  a  mall  agent,  and  that  the  plaintiff,  be- 
ing a  mall  agent,  became  and  was  a  passenger 
in  the  defendant's  cars,  then  stated  a  t>odliy 
injury  received  by  plaintiff,  by  the  mnning 
of  the  car  containing  the  plaintiff  off  the  track 
and  breaking  It,  through  defectiveness  of  ma- 
chinery, want  of  care,  skill,  etc.  A  demurrer 
to  the  complaint  was  overruled,  and  such  rul- 
ing affirmed  by  the  general  term  of  the  su- 
preme court,  aud,  in  affirming  that  judgment, 
the  court  of  appeals  said :  "Degrees  of  negli- 
gence are  matters  of  proof,  and  not  of  aver- 
ment. The  allegations  of  negligence  In  this 
complaint  are  sufficient,  whether  the  defend- 
»nt  is  liable  for  ordinary,  or  only  for  gross, 
negligence."  Nolton  v.  Western  R.  Corp.  15 
N.  Y.  444,  69  Am.  Dec.  628. 

Where  two  paragraphs  In  a  petition  in  an 
action  for  an  injury  caused  by  the  alleged 
fault  of  the  defendant  relate  to  the  same  oc- 
currence and  injury,  and  It  Is  expressly  so  al- 
leged, and  the  only  difference  between  them  Is 
that  the  facts  are  set  out  more  in  detail  in  the 
one  than  In  the  other,  and  grons  negligence  is 
alleged  in  one  and  not  alleged  In  the  other, 
the  plaintiff  should  be  required  to  elect  which 
of  the  paragraphs  be  will  prosecute,  as  the 
evidence  required  to  support  one  would  sup- 
port the  other :  and  the  allegation  of  negligence 
is  sufficient  to  entitle  the  plaintiff  to  recover 
In  an  action  like  this  for  any  degree  of  cul- 
pable negflgence  that  may  be  established  by 
the  evidence.  Muldraugh*s  Hill,  C.  &  C.  Tump. 
Co.  V.  Maupin,  79  Ky.  101. 

Where  a  petition  In  an  action  against  a  rail- 
road company  for  an  injury  to  the  plaintiff 
stated  that  the  action  of  the  conductor  in 
charge  of  the  train,  and  that  of  the  defendant 
in  regard  to  operating  It.  were  negligent  and 
careless,  and  the  defendant  was  guilty  of  neg- 
ligence; and  that  the  injury  to  tbe  plaintiff 
occurred  by  reason  of  the  negligence  and  want 
of  reasonable  care  on  the  part  of  the  defend- 
ant, and  without  any  fault  of  the  plaintiff, — 
it  was  held  not   to  be  an   action  under  the 
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found  to  grow  out  of  the  fact  that  the  doc- 
trine of  comparative  negligence  prevails  in 
some  jurisdictions  and  not  in  others.  Au- 
thorities on  both  sides  of  the  question  are 
cited  in  Wilson  v.  Chippewa  Valley  Electric 
R.  Co.  120  Wis.  636,  66  L.  R.  A.  912,  08 
N.  W.  636.  The  idea  that  gross  negligence 
is  inconsistent  with  ordinary  negligence 
seems  to  be  the  logical  result  of  such  a  dis- 
tinction between  the  two  species  of  wrongs 
as  to  render  it  impossible  for  the  element 
of  inadvertence  to  be  common  to  both.  It 
were*  better  if  the  term  "gross  negligence," 
as  suggesting  inadvertence,  had  never  been 
used  in  speaking  of  a  wrong  having  the  ele- 
ment of  intent,  actual  or  constructive,  to 
injure.  The  supreme  court  of  Indiana,  in 
treating   this   subject  in  Louisville,  N.   A. 


d  C.  R.  Co,  V.  Brya^,  107  Ind.  51,  53,  7  N. 
£.  807,  808,  used  this  language:  "To  con- 
stitute a  wilful  injury,  the  act  which  pro- 
duced it  must  have  been  intentional,  or 
must  have  been  done  under  such  circum- 
stances as  evinced  a  reckless  disregard  for 
the  safety  of  others,  and  a  willingness  to 
inflict  the  injury  complained  of.  It  in- 
volves conduct  which  is  quasi  criminal. 
.  .  .  The  words  'wilful*  and  'negligent,' 
used  in  conjunction,  have  not  always  been 
employed  with  strict  regard  for  accuracy 
of  expression.  To  say  that  an  injury  re- 
sulted from  the  n^ligent  and  wilful  con- 
duct of  another  is  to  affirm  that  the  same 
act  is  the  result  of  two  exactly  opposite 
mental  conditions.  It  is  to  affirm  in  one 
breath  that  an  act  was  done  through  in- 


statnte  for  a  killing  by  wilful  neglect,  as,  if 
it  were.  It  wo"Jd  have  been  neces«ary.  inns 
mach  as  the  statute*  creates  and  defines  the 
Injury,  to  allege  that  the  negligence  was  wil- 
ful ;  but  It  was  only  an  action  at  common  law 
for  negligence.  That  in  such  case  the  degree, 
whether  wilful,  gross,  or  ordinary,  need  not  be 
stated,  as  It  Is  a  matter  of  proof,  and  not  of 
averment.  Tx>ul8ville  &  N.  R.  Co.  v.  Mitchell, 
87  Ky.  327,  8  S.  W.  706,  Citing  Nolton  v. 
Western  R.  Corp.  15  N.  Y.  444,  69  Am.  Dec. 
623 :  Mnldraiieh's  Hill,  C.  &  C.  Turnp.  Co.  v. 
Manpin,  79  Ky.   101, — tmpra. 

In  l-onlsvllle  &  N.  R.  Co.  v.  Rains,  16  Ky. 
L.  Rep.  423,  23  S.  W.  505,  the  court  said  that 
It  had  held,  and  that  such  was  the  law,  that, 
under  the  general  allegation  of  negligence  In 
common-law  actions  for  Injuries,  you  may  es- 
tablish the  degi-ee  of  proof;  and  It  Is  not  nec- 
essary to  allege  this  degree,  whether  gross  or 
ordinary,  in  order  to  make  a  cause  of  action, 
the  averment  of  negligence  being  sufficient. 

In  an  action  against  an  express  company 
for  an  Injury  Inflicted  upon  the  plaintiff  by  the 
servants  of  the  company  by  driving  over  him 
a  loaded  express  wagon,  the  court,  after  say- 
ing that  It  was  well  settled  that  a  master  Is 
responsible  In  punitive  damages  for  the  wil- 
ful act  or  gross  negligence  of  his  servant  en- 
gaged In  his  business,  whether  he  did  or  did 
not  know  the  servant  to  be  Incompetent  or 
disqualified  for  the  service  In  which  he  was 
engaged,  said  further,  In  answer  to  the  posi 
tlon  assnmei  by  counsel  for  the  defendant  that 
the  plaintiff  could  not  recover  punitive  dam- 
ages because  not  claimed  In  the  declaration, 
that  the  position  was  not  maintainable,  as 
the  plaintiff  demanded  damages  for  the  negli- 
gent net  of  the  defendant,  under  which  It  was 
competent  to  show  the  character  of  the  negli- 
gence, and  the  extent  of  the  Injury  Inflicted. 
Southern  Exp.  Co.  v.  Brown,  67  Miss.  260,  10 
Am.  St.  Ren*  306,  7  So.  318.  8  So.  425. 

In  an  action  against  a  railroad  company  for 
Injury  sustained  by  the  plaintiff.  It  was  held 
that  where  the  complaint,  although  stating  the 
occurrence  with  somewhat  unnecessary  partic- 
ularity, and  Imputing  negligence  in  one  respect 
In  which  It  might  be  said  It  could  not  be  sus 
tained.  also  contained  a  general  allegation  that 
the  occurrence  happened  and  the  Injuries  of  the 
plaintiff  were  received  by  him  through  the  neg- 
ligence and  want  of  care  of  the  defendants,  and 
not  through  any  want  of  care,  neglect,  or  de- 
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'ault  on  h?s  part, — this  Is  a  sufficient  allega- 
tion to  Include  any  negligence,  and  other  alle- 
gations which  are  mere  surplusage  will  not 
have  the  effect  of  excluding  the  facts  from  the 
consideration  of  the  court  or  Jury.  Edgerton 
V.  New  York  &  H.  R.  Co.  35  Barb.  389. 

In  Shumacher  v.  St.  Louis  &  S.  F.  R.  Co.  39 
Fed.  174,  which  was  an  action  brought  against 
a  railroad  company  by  an  employee  thereof  to 
recover  for '  an  Injury  sustained  while  In  the 
<'mploy  of  the  company,  the  complaint  charged 
that  the  injury  was  occasioned  by  the  negli- 
gent act  of  the  defendant,  and  It  was  held 
that,  under  -such  a  complaint,  any  degree  of 
negligence  might  be  proved,  and  a  recovery 
had  therefor ;  that,  when  the  Injury  Is  charged 
to  have  been  occasioned  by  reason  of  the  neg- 
ligent act,  the  defendant  must  take  notice  that 
the  plaintiff  can  rely  upon  bis  right  to  prove 
negligence  In  any  degree. 

In  an  action  against  a  railroad  company  the 
court  said  that,  as  a  matter  of  evidence,  proof 
that  the  misconduct  of  the  defendant  was  such 
as  to  evince  an  utter  disregard  of  consequences, 
so  as  to  Imply  a  willingness  to  Inflict  the  in- 
Jury  complained  of,  may  tend  to  establish  wil- 
fulness on  the  part  of  the  defendant;  but,  to 
authorize  a  recovery  on  such  evidence,  there 
must  be  suitable  allegations  in  the  complaint 
to  which  it  Is  applicable.  Pennsylvania  Co. 
V.  Sinclair,  62  Ind.  301,  30  Am.  Rep.  185. 

For  an  Injury  wilfully  inflicted  a  recovery 
may  be  had,  though  the  person  Injured  did  not 
use  ordinary  care  to  avoid  the  injury ;  but  evi- 
dence of  negligence  of  the  defendant  causing 
the  Injury,  so  gross  as  to  Imply  a  disregard  of 
consequences,  or  a  willingness  to  Inflict  the  In- 
jury, cannot  be  treated  as  evidence  author- 
izing a  recovery  by  the  plaintiff,  who  did  not 
use  ordinary  care  to  avoid  the  Injury,  where 
the  allegations  of  his  pleading  do  not  amount 
to  a  cflarge  that  his  injury  was  purposely  or 
wilfully  caused  by  the  defendant.  Proof  of 
recklessness  or  gross  negligence  on  the  part  of 
the  defendant,  upon  such  an  Issue,  cannot 
avail  more  against  the  defendant  than  would 
any  satisfactory  proof  of  the  defendant's  want 
of  ordinary  care.  Pennsylvania  Co.  v.  Smith, 
98  Ind.  42. 

Where  the  flrst  count  of  a  declaration  al- 
leged that  the  defendant  carelessly,  wrong- 
fully, and  unlawfully  drove  a  team  of  horses 
attached  to,  a  vehicle  over  plaintiff  with  great 
force  and  violence,  whereby  he  was  knocked 


612 


WisooNSiN  Supreme  Court. 


Dbo^ 


attention,  thoughtlessly,  heedlessly,  and  at 
the  same  time  purposely  and  by  design. 
.  .  .  It  is  only  necessary  to  say  that  the 
distinction  between  cases  falling  within  the 
one  class  or  the  other  is  clear  and  well  de- 
fined, and  cases  in  neither  olass  are  aided 
by  importing  into  them  attributes  pertain- 
ing to  the  other." 

In  Clevelandy  C.  O.  d  St.  L,  R.  Co.  v. 
Miller,  149  Ind.  490-501,  49  N.  E.  446, 
449,  that  court  said:  "The  two  terms  ['neg- 
ligence' and  'wilfulness']  are  incompatible. 
N^Iigence  arises  from  inattention,  thousfht- 
lessness,  or  heedlessness,  while  wilfulness 
cannot  exist  without  purpose  or  desi^^. 
No  purpose  or  design  can  be  said  to  exist 
where  the  injurious  act  results  from  neg- 
ligence, and  negligence  cannot  be  of  such  a 


degree  as  to  become  wilfulness.  .  .  . 
The  doctrine  of  comparative  negligence  does 
not  obtain  recognition  in  this  state  .  .  . 
and  when  wilfulness  is  the  essential  ele- 
ment in  the  act  or  conduct  of  the  party 
charged  with  the  wrong,  the  case  ceases  to 
be  one  of  negligence.  Wilfulness  and  neg- 
ligence are  the  opposites  of  each  other; 
the  former  signifying  the  presence  of  inten- 
tion, and  the  latter  its  absence."  To  the 
same  effect  are  Parker  v.  Pennsylvania  Co, 
134  Ind,  673,  23  L.  R,  A.  552.  34  N.  E.  504; 
Highland  Ave.  d  Belt  R.  Co.  v.  Wtmi,  93 
Ala.  306,  9  So.  509 ;  Louisville  d  N  R.  Co. 
V.  Johnston,  79  Ala.  436;  Levin  y.  Mem- 
phis d  C.  R.  Co.  109  Ala.  332,  19  So.  395; 
fVahash  R.  Co.  v.  Speer,  156  111.  244,  40  N. 
E.  835;  Ruter  v.  Poy,  46  Iowa,  132;   Mat- 


upon  the  gronnd  and  j^leyously  hurt,  the  de- 
fendant cannot  be  called  upon  to  come  Into 
court  and  meet  a  charge  of  wilful,  wanton,  or 
reckless  nesHerence;  and  a  char^^e  that,  tf  the 
plaintiff  nej^lected  to  use  ordinary  care,  and 
was  injured  by  the  defendant,  he  could  not 
recover,  even  thousrh  the  Jury  should  find  from 
the  evidence  that  the  defendant  was  also  ne^ 
Ugent,  unless  they  should  find  from  the  evi- 
dence that  the  defendant  saw  the  plaintiff  in 
or  approaching  a  place  of  danger,  and  knew, 
or  had  good  reason  to  believe,  that  he  was  not 
aware  of  danger,  and  saw  him  In  such  a  posi 
tion  of  danger  in  time  to  prevent,  by  usine 
ordinary  care,  the  injury  to  him,  and  did  not 
make  use  of  care  for  that  purpose. — was  out- 
side of  the  issues  made  hy  the  plead IngR.  D^n 
man  v.  Johnston,  85  Mich.  387,  48  N.  W.  565. 
f  In  an  action  against  a  railroad  company  the 

complaint  simply  charged  negligence,  and  on 
appeal  from  a  Judgment  of  nonsuit  at  the 
trial  the  court  held  that  the  nonsiiit  was  cor- 
rect, as  the  evidence  showed  that  the  plain- 
tiff was  guilty  of  contributory  negligence. 
The  plaintiff  then  claimed  that  there  was  evi- 
dence in  the  case  sufficient  to  show  a  case  of 
wilful  intent  to  Injure,  or  that  reckless  or 
wanton  disregard  on  the  part  of  defendant's 
employees  of  the  plaintiff's  right  and  safety 
which  is  deemed  equivalent  to  an  intent  to  in 
Jure,  and  might  be  called  a  constructive  In- 
tent, and  which  has  been  inaccurately  termed 
gross  negligence;  but  the  court  said,  with  re 
gard  to  this  claim,  that  it  was  sufficient  to 
say  that  no  such  cause  of  action  was  stated. 
or  attempted  to  be  stated,  in  the  complaint, 
which  simply  charged  negligence;  that  if  wil- 
ful misconduct  was  claimed,  or  a  wanton  and 
reckless  act  equivalent  In  law  to  wilful  mis 
conduct,  the  cause  of  action  was  a  different 
one  from  a  cause  of  action  founded  uj^on  neg- 
ligence simply,  and  that  the  defendant  was  en 
titled  to  know  what  the  cause  of  action  was 
npon  which  the  plaintiff  relied.  McCIellan  v. 
Oblppewa  Valley  Electric  R.  Co.  110  Wis.  326, 
«5  N.  W.  1018. 

V.  Under  statute  or  ordinance. 

A  statute  of  Kentucky  In  Its  first  two  sec- 
tions provides  for  the  maintaining  of  actions 
for  the  destruction  of  the  life  of  persons  or 
stock  through  the  negligence  or  carlesi^ness 
of  agents  or  servants  of  railroad'  companies. 
09L.R.  A. 


The  3d  section  provides  "that,  if  the  life  of 
any  person  or  persons  is  lost  or  destroyed  by 
the  wilful  neglect  of  anct:her  person  or  persons, 
company  or  companies,  corporation  or  corpo- 
rations, their  agents  or  servants,  then  the 
personal  representative  of  the  deceased  shall 
have  the  right  to  sue  such  person  or  persons, 
company  or  companies,  corporation  or  corpo- 
rations, and  recover  punitive  damages  for  the 
loss  or  destruction  of  the  life  aforesaid.**  It 
will  be  noticed  that  the  statute  makes  use  of 
the  term  "wilful  neglect'*  and,  as  has  been 
seen,  the  courts  of  Indiana  have  Invariably 
held  that  there  can  be  no  such  thing,  as  the 
two  words  are  of  exactly  opposite  meaning. 
In  Chiles  v.  Drake,  2  Met.  (Ky.)  146.  74  Am. 
Dec.  406,  in  an  action  brought  by  the  plain- 
tiff against  the  defendant  for  shooting  her 
husband,  where  the  plaintiff  alleged,  in  the 
first  paragraph  In  her  petition,  that  the  defend- 
ant had  unlawfully  killed  her '  husband  by 
shooting  him  with  a  pistol,  and  in  the  second 
paragraph  she  alleged  that  the  defendant,  by 
means  of  his  wilful  neglect,  shot  and  killed 
her  husband,  the  court  held  that  under  the 
evidence  the  plaintiff  could  not  recover  on  the 
first  paragraph,  and  her  right  to  maintain 
her  action  was  thus  restricted  to  the  last. 
The  court  had  charged  the  Jury,  at  the  in- 
stance of  the  defendant,  that  the  plaintiff 
could  not  recover  if  the  death  was  accidental, 
not  premeditated,  and  not  produced  by  wilful 
neglect,  and  this  was  held  to  be  correct. 

In  an  action  based  upon  the  3d  section  of 
the  same  statute,  the  charge  in  the  petition 
being  wilful  negligence.  It  is  necessary  to  show 
this  degree  of  negligence  to  recover :  and, 
where  the  evidence  fails  to  show  any.  there  is 
no  reason  why  a  nonsuit  should  not  be  ordere^i. 
T/onlsville  &  P.  Canal  Co.  v.  Murphy,  9  Bush, 
522. 

In  Ix)uifirvll]e,  C.  &  L.  R.  Co.  v.  Case,  9  Bush, 
728.  the  court  said  that  in  actions  against 
railroad  companies,  which  are  embraced  by  the 
provisions  of  both  the  1st  and  3d  sections  of 
the  act,  an  averment  of  wilful  negligence,  re- 
sulting In  the  death  of  a  person  not  an  em- 
ployee of  the  company,  authorizes  a  recovery 
under  either  section.  In  case  the  proof  war- 
rants a  recovery  at  all.  That,  if  wilful  neg- 
ligence be  established,  punitive  damages  may 
be  awarded;  if  mere  culpable  negligence,  then 
such  damages  as  the  person  injured  might  have 
recovered  if  death  had  not  ensued.    That  aa 
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ihetos  V.  Warner,  29  Gratt.  570,  26  Am. 
Kep.  396;  Denman  v.  Johnston,  85  Mich. 
387,  48  N.  W.  665 ;  Menger  v.  Laur  (State, 
Menger,  Prosecutor,  v.  Latter)  55  N.  J.  L, 
205,  20  L.  R.  A.  61,  26  Atl.  180,  and  7 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  443. 

From  the  foregoing  it  will  be  seen  that 
in  charging  liability,  either  springing*  from 
the  want  of  ordinary  care  or  an  intentional 
wrong,  causing  personal  injury  to  one. 
nothing  is  to  be  gained  by  a  multiplicity 
of  adjectives  or  adverbs.  When  it  is  stated 
that  the  wrongdoer  failed  to  exercise  ordi- 
nary care  in  a  case  grounded  on  ordinary 
negligence,  or  that  he  acted  wilfully  in  a 
case  based  on  gross  negligence,  so  called, 
nothing  in  any  circumstances  can  be  added 
by  otherwise  characterizing  the  wrong,  ex- 


cept by  way  of  emphasis,  which  of  course 
U  immaterial  to  the  liability,  or  the  mea»- 
ure  thereof.  In  confusing  the  two  species 
of  wrong,  as  if  one  was  of  the  same  char- 
acter as  the  other,  only  greater  in  degree, 
there  is  liability  of  rendering  the  pleading 
indefinite,  and  leading  to  a  fatal  variance 
between  it  and  the  proof,  and  also  to  an 
inconsistent  verdict. 

There  was  an  objection  here  to  any  ev- 
idence under  the  complaint  because  of  un- 
certainty of  the  nature  above  spoken  of. 
The  theory  of  appellant's  counsel  seems  to 
have  been  then,  and  to  be  still,  that  the 
charge  of  inadvertent  conduct  and  of  wil- 
fulness neutralized  each  other,  rendering 
the  complaint  insufficient  to  state  any  cause 
of  action.    We  think  otherwise.     In  a  case 


to  railroad  companies  or  proprietors,  unless 
it  be  an  employee  who  Is  killed,  the  two  sec- 
tions should  be  treated  as  one;  and,  when  It 
is  averred  in  the  petition  that  the  person 
killed  was  not  an  employee,  and  that  the  neg 
llgence  was  wtlfnl,  the  action  should  be  tried 
as  an  action  to  recover  damages  for  personal 
Injuries  not  resulting  In  death,  except  that  In- 
stead of  the  common-law  rule,  by  which  the 
measure  of  the  recovery  is  to  be  determined, 
the  Jury  should  be  governed  by  the  standard 
prescribed  by  the  statute.  That  the  allecra- 
tion  of  wilful  negligence  necessarily  Includes 
all  inferior  grades,  and  the  Jury  must  deter 
mine  from  the  proof  whether  the  recovery  is 
to  be  had,  if  at  all,  under  the  Ist  or  3d  sec- 
tion of  the  act,  and  then  assess  the  damages 
according  to  the  measures  of  recovery  fixed  by 
the  provisions  of  the  act  Itself.  The  court 
said,  further,  that  they  did  not  express  a 
different  opinion  In  the  Murphy  Case,  where, 
the  action  not  being  against  a  railroad  com 
pany,  the  canal  company  could  not  be  held 
responsible  under  the  act  unless  the  negligence 
was  wilful. 

Where  an  original  petition  averred  that  the 
negligence  was  under  the  1st  section  of  the 
statute  mentioned,  and  thereafter  the  court 
allowed  the  plalntlfF  to  amend  its  petition  by 
clalmlDg  that  the  Injury  was  caused  by  the 
wilful  negligence  of  the  defendant  under  the 
3d  section  of  the  statute,  It  was  held  that  the 
court  below  erred  in  granting  such  permission, 
as  the  amended  petition  set  up  no  new  cause 
of  action ;  and  as,  under  the  original  petition, 
the  plaintiff  was  entitled  to  no  more  than 
compensation.  It  was  Improper  to  allow  him 
either  to  aver  or  prove  circumstances  of  ag- 
gravation growing  out  of  the  conduct  of  the 
agents  and  employees  of  the  railroad  company 
after  the  fatal  Injuries  had  been  Inflicted. 
Jacobs  V.  Louisville  &  N.  R.  Co.  10  Bush,  263. 

In  an  action  Instituted  against  a  railroad 
company  to  recover  damages  under  the  pro- 
visions of  ii  1  and  3  of  said  statute,  the 
plaintiff  alleged  that  his  Intestate  was  killed 
by  the  defendant  while  pursuing  its  business 
as  the  proprietor  of  a  railroad,  and  that  the 
death  was  the  direct  result  of  the  wilful  neg 
llgence  of  Its  servants  and  agents.  It  appeared 
In  evidence  that,  In  addition  to  Its  corporate 
right  to  construct  and  operate  a  line  of  rail- 
way, the  railroad  company  had  a  right  to  own 
real  estate  and  mine  coal  and  other  minerals, 
69  L.  R.  A. 


and  that  the  Injury  complained  of  was  occa- 
sioned by  a  car  loaded  with  coal  becoming  de- 
tached from  Its  fastenings  when  on  the  In- 
cline, and  but  a  few  feet  from  the  entrance 
to  the  mine,  and  running  down  the  Incline, 
being  precipitated  and  running  against  the 
house  of  the  plaintiff,  and  killing  his  wife  and 
one  of  bis  children.  Plaintiff  brought  the  ac- 
tion as  the  administrator  of  the  deceased 
child.  The  court,  after  approving  what  was 
decided  in  Louisville,  C.  &  L.  R.  Co.  v.  Case.  9 
Bush,  728,  distinguished  that  case  from  this, 
and  held  that  the  1st  section  of  the  statute 
does  not  apply  to  the  facts  of  this  case. 
That,  while  It  was  true  that  the  defendant 
was  the  proprietor  of  a  railroad,  and  It  was 
also  true  that  deceased  was  not  In  Its  employ 
at  the  time  he  was  killed,  the  proof  also  shows 
that  the  work  being  carried  on  by  the  defend- 
ant at  the  time  and  place  the  accident  or 
killing  occurred  was  not  In  Its  nature  or  char- 
acter Incident  to  or  part  of  the  regular  and 
usual  business  of  the  proprietor  of  a  rail- 
road. Clazton  V.  Lexington  &  B.  S.  R.  Co. 
13   Bush,   636. 

In  an  abstract  of  the  decision  of  Rountree 
V.  Stephens,  8  Ky.  L.  Rep.  433,  It  Is  said 
that.  In  an  action  against  a  railroad  company 
to  enable  either  the  widow,  or  the  heir  or  the 
personal  representative,  of  a  decedent  to  re- 
cover under  i  3  of  the  statute,  It  Is  necessary 
that  the  petition  should  allege,  and  that  the 
proof  should  show,  that  the  loss  was  caused  by 
the  wilful  neglect  of  the  company. 

In  Forkner  v.  Kean,  17  Ky.  L.  Rep.  654,  32 
S.  W.  265,  which  was  an  action  against  the 
receiver  of  a  railroad  company.  It  was  held 
that,  although  the  averments  In  the  petition 
amount  to  an  Issue  of  wilful  negligence,  yet 
this  would  not  defeat  a  recovery  for  ordinary 
negligence. 

The  result  of  these  Kentucky  cases  would 
seem  to  be  that  by  the  statute  referred  to,  un- 
der account  In  a  petition  for  wilful  neglect. 
In  an  action  against  a  railroad  company,  a 
recovery  may  be  had  upon  proof  either  of 
such  wilful  neglect  or  ordinary  negligence ; 
but  that,  under  such  a  count  of  a  petition  In 
an  action  against  a  person  or  corporation  oth- 
er than  a  railroad  company,  no  recovery  can 
be  had,  except  upon  proof  of  what  the  courts 
by  force  of  the  statute  are  compelled  to  desig- 
nate "wilful  neglect." 
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of  this  kind,  while  it  is  true  a  charge  of 
gross  negligence  will  not  warrant  a  recov- 
ery on  the  ground  of  ordinary  negligence, 
even  though  accompanied  by  an  allegation 
that  plaintiff  was  in  the  exercise  of  ordi- 
nary care  at  the  time  of  the  occurrence 
complained  of,  it  does  not  necessarily  fol- 
low that  a  charge  including  both  elements 
of  wrongful  conduct  is  meaningless.  If 
very  strict  technical  rules  of  pleading  were 
applied  it  might  be  otherwise.  Under  the 
proper  rule,  every  reasonable  intendment 
in  to  be  considered  in  favor  of  the  pleading, 
and  everything  essential  to  the  cause  of  ac- 
tion sought  to  be  stated,  reasonably  infer- 
able from  the  language  used,  is  to  be 
deemed  as  effectually  pleaded  as  if  express- 
ly alleged.  Rev.  Stat.  1898,  $  2668;  Morse 
V.  Oilman,  16  Wis.  605 ;  Flanders  v.  McVic- 
kar,  7  Wis.  372;  Horn  v.  Ludington,  28 
Wis.  81;  MerHll  v.  MerHlly  53  Wis.  522, 
10  N.  W.  684;  Miller  v.  Bayer,  94  Wis. 
123-126,  68  N.  W.  869;  South  Bend  Chilled 
Plow  Co.  V.  Oeorge  C.  Crihh  Co.  97  Wis. 
230,  72  N.  W.  749.  Or  m  stated  thus  in 
some  of  the  cases  cited:     "If  the  essential 


facts  can  be  gathered  from  the  pleading,  or 
may  reasonably  be  inferred  from  the  allc 
gations,  it  is  good  though  such  all^ations 
be  in  form  uncertain  and  incomplete." 

It  is  considered  that  a  charge  that  an 
act  was  negligently,  carelessly,  and  wilfully 
done,  or  done  negligently,  carelessly,  and  in 
disregard  of  consequences  as  to  the  per- 
sonal safety  of  others,  though  open  to  a 
motion  to  make  more  definite  and  certain 
by  removing  the  feature  rendering  it  nec- 
essary to  determine  by  construction  what 
character  of  wrong  is  relied  upon,  may 
reasonably  be  said  to  charge  gross  negli- 
gence. Therefore  the  objection  to  evidence 
under  the  complaint  was  properly  overrul- 
ed. However,  since  the  objection  directed 
ittentiou  to  a  probability  that  the  pleader 
may  have  intended  to  charge  both  ordinary 
negligence  and  gross  negligence,  to  set 
forth  two  causes  of  action  of  a  somewhat 
inconsistent  character,  the  court,  in  over- 
ruling it,  should  have  construed  the 
complaint,  and  shaped  the  trinl  accordingly. 
In  Wilson  v.  Chippewa  Valley  Electric  R. 
Co.  120  Wis.  636,  66  L.  R.  A.  912,  98  N.  W. 


See  also  Louisville  &  N.  R.  Co.  v.  Mitchell, 
87  Ky.  327.  8  S.  W.  708,  supra,  IV. 

A  statute  of  Massachusetts  provided  that 
"if,  by  reason  of  tlie  negll)?ence  or  careless- 
ness of  a  corporation  operating^  a  street  rail- 
way, or  of  the  unfitness  or  gross  negligence 
or  carelessness  of  its  servants  or  agents,  while 
engaged  In  its  business,  the  life  of  a  passen- 
ger, or  of  a  person  being  In  tbe  exercise  of 
due  diligence  and  not  a  passenger  or  In  the 
employment  of  such  corporation.  Is  lost,  the 
corporation  shall  be  liable  In  damages,  .  . 
.  to  be  assessed  with  reference  to  the  degree 
of  culpability  of  said  corporation,  or  of  Its 
servants  or  agents,  and  to  be  recovered  In  an 
action  of  tort.**  In  Galbraith  ▼.  West  End 
Street  R.  Co.  165  Mass.  672,  43  N.  E.  501, 
which  was  an  action  brought  under  the  stat 
ute  by  the  plalntilT,  as  administratrix  of  the 
estate  of  her  husband,  to  recover  damages  for 
his  death  occasioned  by  Injuries  received  by 
him  while  crossing  the  tracks  of  the  defend- 
ants railway,  by  the  alleged  gross  negligence 
of  the  defendant's  servants,  the  court  Instruct- 
ed the  Jury  that  It  was  not  easy  to  define  the 
term  "gross  negligence,"  but,  in  a  general  way, 
they  would  have  no  difficulty  In  understanding 
what  it  meant;  that  It  meant  great  careless- 
ness, great  negligence;  and  that  they  must 
find  gross  negligence  on  the  part  of  the  de- 
fendant's motorman,  or  else  the  action  could 
not  be  maintained. 

In  an  action  to  recover  damages  for  the  al- 
leged death  of  the  plaintiff's  son,  four  and  one 
half  years  of  age,  who  was  killed  by  the  de- 
fendant's vicious  horse  while  running  at  large 
in  a  public  highway  contrary  to  an  ordinance 
of  the  city,  which  provided  that  no  horse 
should  be  permitted  to  run  at  large  in  the 
city  at  any  time,  and  that  any  person  who 
should  permit  the  same  to  run  at  large  should 
be  punished  as  therein  prescribed.  It  was  held 
that  It  was  a  case  where  the  knowledge  or  In- 
tent of  tBe  defendant  was  in  question,  and 
69  L.  R.  A. 


that  It  was  necessary  for  the  plaintiff  to  show 
that  the  horse  was  at  large  with  the  knowledge 
and  assent  or  permission  of  the  owner,  and 
that,  therefore,  the  defendant  could  not  prop- 
erly be  held  liable  under  the  ordinance  for 
mere  negligence.  The  complaint  alleged  that 
there  was  an  ordinance  of  the  city  in  force, 
prohibiting  animals  from  running  at  large  in 
the  public  streets,  and  also  that  the  horse  was 
vicious  In  his  disposition,  and  known  to  be  so 
by  the  defendant,  and  that  the  defendant  neg- 
ligently permitted  the  horse  to  run  at  large  in 
the  public  streets,  and  that  tbe  death  of  the 
deceased  was  the  result  of  such  negligence. 
On  a  former  appeal  from  a  Judgment  for  the 
plaintiff  In  the  case  (111  Wis,  91,  86  N.  W. 
554)  it  had  been  held  that  It  was  not  only 
competent,  but  In  fact  necessary,  for  the  plain- 
tiff to  show  in  some  way  that  the  horse  was 
at  large  with  the  knowledge,  assent,  or  per- 
mission of  the  owner.  That  it  was  a  case 
where  the  knowledge  or  Intent  of  the  defend- 
ant was  in  question,  or,  perhaps,  more  ac- 
curately, where  It  was  necessary  to  show  that 
the  act  in  question  was  not  accidental.  These 
statements  of  the  court  in  the  opinion  deliv- 
ered on  the  former  appeal  were  q'^oted  and 
approved  by  the  court  on  the  present  appeal. 
Decker  v.  McSorley,  116  Wis.  643,  93  N.  W. 
808. 

VI.  Conclusion. 

As  stated  in  the  beginning,  the  primary  and 
chief  difficulty  In  arriving  at  a  correct  con- 
clusion as  to  the  rights  set  forth  in  the  title 
to  the  note  Is  to  ascertain  Just  what  meaning 
the  ultimate  courts  of  the  several  Jurisdic- 
tions Intend  to  convey  by  the  use  of  the  term 
"gross  negligence."  One  can  easily  understand 
the  distinction  between  a  wilful  injury  and  an 
Injury  occasioned  by  the  negligence  of  the  par- 
ty causing  It;  but  when  the  attempt  Is  made, 
and — so  far,  at  least,  as  the  particular  juriip 
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536,  this  court  construed  a  complaint 
charging  an  alleged  wrongful  act  to  have 
been  perpetrated  negligently  and  wilfully 
as  stating  a  cause  of  action  involving  gross 
negligence,  and  tested  the  sufficiency  of  t]ie 
verdict  thereby,  holding  that,  upon  such 
a  complaint,  there  cannot  be  a  recovery  on 
the  ground  of  ordinary  negligence  consist- 
ent with  MoClellan  v.  Chippewa  Valley 
Electric  R,  Co.  110  Wis.  326,  85  N.  W. 
1018,  where  it  was  decided  that  in  a  com- 
plaint charging  ordinary  n^ligence  there 
can  be  no  recovery  on  the  ground  of  gross 
negligence. 

The  practice  adopted  here  of  declining  to 
construe  the  complaint  as  to  the  partic- 
ular species  of  wrongdoing  intended  to  be 
charged  therein,  and  confining  plaintiff 
thereto,  and  permitting  a  recovery  upon 
the  groiind  of  ordinary  and  gross  negli- 
gence as  well,  is  very  reprehensible.  To 
allow  such  a  practice  to  gain  a  foothold  in 
our  system  would  lead  to  prejudicial  confu- 
sion and  uncertainty  in  the  administra- 
tion of  justice.  The  jury  were  directed  to 
find  as  to  issues  appropriate  to  two  distinct 
and   somewhat   inconsistent   causes   of   ac- 


tion, when  the  complaint  should  have  been 
construed  as  charging  but  one.  It  should 
have  been  held  to  state  a  cause  of  action 
for  gross  negligence.  We  have  a  verdict 
finding  thnt  degree  of  wrong,  and  in  effect 
finding  that  a  lesser  degree  was  the  proxi- 
mate cause  of  the  injury.  It  may  appear 
somewhat  technical  to  hold  that  such  a 
verdict  presents  a  well-defined  and  fatal 
inconsistency,  but  the  practice  contemplat- 
ed by  the  Code  that  the  plaintiff  shall  state, 
understandingly  to  the  defendant  and  the 
court,  the  facts  as  to  the  cause  of  action  he 
relies  upon,  and,  if  there  are  two  causes, 
that  they  shall  not  be  inconsistent,  and  that 
the  recovery  shall  be  in  harmony  therewith, 
is  so  invaded  by  that  adopted  by  the  trial 
court  that  we  feel  constrained  to  condemn 
it,  not  overlooking  §  2820,  and  the  scope 
thereof,  as  declared  by  this  court,  in  saving 
judicial  decisions  from  disturbance  regard- 
less of  errors  not  affecting  the  substantial 
rights  of  the  adverse  parties. 

Since  no  recovery  can  be  sustained  under 
the  complaint  for  ordinary  n^Iigence,  all 
questions  presented  upon  the  appeal,  ap- 
pertaining to   the   subject   of  contributory 


diction  is  concerned — successfully  carried  out. 
to  unite  as  identical  Injury  committed  through 
gross  negligence  with  wilful  negligence,  and  to 
segregate  gross  negligence  from  all  other  negli- 
gence, as  was  done  In  Ridbout  v  Winnebago 
Traction  Co.,  following  other  modern  Wlscon 
sin  decisions,  one  Is  led  to  think  that  the  proc 
ess  of  bending  the  meaning  of  words  to  suit 
the  Immediate  occasion  Is  complete.  A  care- 
ful consideration,  however,  of  all  the  cases  on 
the  subject,  leads  to  the  conclusion  that,  not- 
withstanding the  careless  use  of  language  In 
staling  or  alluding  to  wilful,  Intentional,  or 
negligent  injury,  the  courts  are  In  reality  at 
one  as  to  what  is  the  true  rule ;  which  may  be 
stated  in  the  language  of  the  court  in  Belt  R. 
A.  Stock  Yard  Co.  v.  Mann.  107  Ind.  80,  7  N. 
E.  893,  as  to  what  the  court  deemed  necessary 
to  overcome  the  defense  of  contributory  negll- 
fpence:  'To  entitle  one  to  recover  for  an  In- 
jury to  which  his  own  negligence  ipay  have 
contributed,  the  injurious  act  or  omission 
must  have  been  purposely  and  Intentionally 
committed,  with  a  design  to  produce  Injury,  or 
it  must  have  been  so  committed  under  such 
circumstances  as  that  Its  natural  and  probable 
consequence  would  be  to  produce  Injury  to  oth- 
ers. There  must  have  been  either  an  actual 
or  constructive  Intent  to  commit  the  injury. 
The  act  must  have  involved  conduct  quasi 
criminal  In  character." 

If  this  be  true,  it  assists  somewhat  in  ar- 
riving at  a  conclusion  as  to  what  Is  the  doc- 
trine as  to  the  right  to  recover  under  an  al- 
legation alleging  gross,  or  wilful,  negligence  on 
proof  of  mere,  or  ordinary,  negligence,  but  does 
nut  entirely  settle  the  question  as  to  what  the 
true  rule  is,  as  has  been,  and  will  be,  seen  by 
consulting  cases  in  supra,  I.  In  Indiana  and 
Colorado  an  allegation  that  an  injury  was  com- 
mitted in  a  wanton,  or  reckless,  or  grossly 
negligent,  manner  Is  not  an  allegation  that  the 
#ame  was  wilful.  And  so  in  those  states,  un- 
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der  an  allegation  that  an  Injury  was  com- 
mitted In  that  manner,  recovery  may  be  had 
on  proof  of  ordinary  negligence.  In  Florida 
an  allegation  of  negligence  which  Is  wanton 
or  reckless  would  seem  to  be  held  to  be  the 
equivalent  of  Intentional  or  wilful.  It  Is  also 
held  that  such  Is  not  included  In  an  allegation 
of  gross  negligence.  Aside  from  this,  how- 
ever. It  Is  believed  that  the  consensus  of  Ju- 
dicial decision  is  that  under  an  allegation  set- 
ting forth  that  an  Injury  was  caused  by  an  act 
or  omission  either  wilfully  and  Intentionally 
committed,  or  under  such  circumstances  as 
that  Its  natural  and  probable  consequences 
would  be  to  produce  Injury  to  others,  and  as 
ev*nclng  a  reckless  disregard  for  the  safety  of 
others  and  a  willingness  to  inflict  the  Injury 
complained  of,  a  recovery  cannot  be  bad  upon 
proof  simply  of  ordinary  negligence:  and  this 
Is  so  whether  the  allegation  designates  the  act 
or  omission  constituting  the  Injury  as  wilful 
or  Intentional,  or  as  gross,  negligence.  On  the 
other  hand,  It  seems  to  be  settled  that  a  re- 
covery may  be  had  upon  an  allegation  of  an 
Injury  committed  by  an  act  or  omission  involv- 
ing ordinary  negligence,  on  proof  of  any  de- 
gree of  negligence,  including  gross  negligence, 
and  also  Including  an  act  or  omission  which 
might  be  considered  wilful,  intentional,  reck- 
less, or  wanton.  The  latter  doctrine,  however, 
does  not  obtain  In  Rideodt  v.  Winxrbaoo 
TaaiCTiON  Co.  or  any  other  of  the  Wisconsin 
cases,  the  supreme  court  of  that  state  having 
repudiated  It.  And,  as  has  been  seen,  In  Michi- 
gan a  plaintiff  will  not  be  permitted  to  prove 
wilful,  wanton,  or  reckless  negligence  to  rebut 
fhe  defense  of  his  contributory  negligence,  un- 
der his  declaration  alleging  ordinary  negligence. 
Denman  v.  Johnston,  86  Mich.  387,  48  N.  W. 
565,  supra,  IV.  Excepting  these,  however,  the 
doctrine  as  stated  is  believed  to  prevail. 

P.  H.  V. 
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n^ligence  of  Sarau,  are  immaterial,  and 
will  therefore  not  be  considered.  If  the 
injury  was  caused  by  gross  misconduct  of 
appellant's  servant,  conduct  involving  at 
least  constructive  intent  to  do  the  act  com- 
plained of,  whether  Sarau  did  or  did  not 
exercise  ordinary  care  to  protect  himself 
does  not  affect  the  right  of  respondents  to 
recover,  either  for  the  damages  caused 
to  the  deceased  or  to  the  surviving  relatives. 
Bolin  v.  Chicago,  8L  P.  M,  d  O.  R.  Co.  108 
Wis.  333,  81  Am.  St.  Rep.  911,  84  N.  W.  446. 

The  point  is  made  that  there  was  no  evi- 
dence of  wilful  misconduct  on  the  part 
of  appellant's  servant  who  controlled  the 
car,  and  therefore  a  verdict  should  have 
been  directed  in  appellant's  favor.  It 
seems  to  us  otherwise.  There  was  evidence 
tending  to  show  that  when  the  car  reached 
a  point  where  the  motorman  was  in  full 
view  of  the  marchers,  and  for  a  consider- 
able period  of  time  thereafter,  he  must 
have  observed  the  danger  those  in  its  path- 
way were  in  and  had  ample  opportunity  to 
g^ard  against  it;  that  he  must  have  seen 
that  the  marchers  were  proceeding  entire- 
ly unconscious  of  the  approach  of  his  car; 
that  with  the  noise  of  the  band  and  other 
noises  made  by  them  it  was  quite  improb- 
able that  they  would,  or  might  not,  observe 
the  car  in  time  to  give  way  for  it  to  pass; 
that  by  repeated  signals  from  the  conduc- 
tor he  was  directed  to  slacken  the  speed 
of  the  car,  and  if  necessary  stop  it  before 
reaching  the  space  occupied  by  the  march 
ers,  and  that,  nevertheless,  he  made  no  effort 
to  do  so  until  it  liad  traveled  through  a 
large  part  of  such  space  and  up  to  within 
a  few  feet  of  Sarau,  at  the  rate  of  15  miles 
per  hour,  or  about  22  feet  per  second.  A 
jury  might  well  find  under  such  circum- 
stances conscious  disregard  of  human  life, 
rendering  the  wrongdoer  in  case  of  a  de- 
struction thereof  guilty  of  manslaughter 
in  a  criminal  action,  and  of  wilful  miscon- 
duct in  a  civil  action.  True,  the  car  had 
the  right  of  way,  and  it  was  the  duty  of 
the  marchers  to  step  aside  so  as  not  to  in- 
terfere with  its  passage  or  speed.  True,  it 
was  the  duty  of  the  marchers,  as  is  ordi- 
narily the  case,  to  use  their  senses  reason- 
ably, to  enable  them  to  do  that  before  the 
car  came  dangerously  near  them,  and  yet 
no  excuse  is  seen  for  an  assertion  of  a  su- 
perior right  in  appellant  by  consciously 
running  its  car  into  the  parade  at  a  speed 
of  22  feet  per  second. 

A  person  with  Sarau  at  the  place  of  tlie 
injury  when  he  regained  consciousness,  in 
answer  to  this  question,  ''What  did  he  say, 
if  anything,  that  would  indicate  pain  and 
suffering?"  said:  "He  raised  his  right  leg, 
at  that  time  he  knew  he  was  hurt,  and  he 
didn't  know  whether  his  leg  was  off  or 
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whether  it  was  cut,  although  he  felt  the 
pain,  and  he  thought  they  were  either 
squeezing  it  or  doing  something  to  it,  end  he 
wanted  us  to  let  go;  seeing  we  didn't  let 
go  he  raised  his  right  leg  and  tried  to  kick 
us,  and  we  hela  his  right  1^  down." 

It  is  easily  seen  that  the  answer  is  not 
responsive  to  the  question.  Error  is  as- 
signed because  the  court  refused  to  strike 
it  out.  Whether  appellant  was,  or  may 
have  been,  prejudiced  thereby  does  not 
clearly  appear.  As  a  rule  unresponsive 
answers  by  a  witness  should  be  promptly 
stricken  out,  upon  a  motion  being  season- 
ably made  therefor.  The  orderly  conduct 
of  trials  requires  that  litigants  shall  have 
a  reasonable  enforcement  of  that  rule. 

Several  witnesses  were  permitted  to  tes- 
tify to  what  they  heard  Sarau  say,  or  do,  or 
how  he  acted  shortly  after  he  was  injured, 
some  of  the  occurrences  being  while  he  was 
on  the  way  to  the  hospital  from  the  place 
of  the  injury,  and  some  immediately  upon, 
or  soon  after,  his  arrival  at  the  hospital, 
indicating  that  he  was  conscious  and  suffer- 
ing pain.  That  was  proper.  Exclama- 
tions and  expressions  such  as  commonly, 
under  the  circumstances,  evince  suffering, 
the  conditions  being  such  as  to  indicate 
reality,  may  be  testified  to  by  a  person  hav- 
ing knowledge  thereof  upon  the  ultimate 
fact  which  they  suggest  becoming  a  proper 
subject  of  inquiry.  Such  evidence  falls 
within  the  rules  allowing  all  parts  of  the 
res  gestcB  as  to  a  subject  of  judicial  in- 
quiry to  be  given  in  evidence.  Hall  v.  Am- 
erican Masonic  Acci.  Asso.  86  Wis.  518, 
57  N.  W.  366;  McKeigue  v.  Janesville, 
68  Wis.  50,  31  N.  W.  298;  Quaife  v.  Chi- 
cago- d  N.  W,  R,  Co.  48  Wis.  513,  33  Am. 
Rep.  821,  4  N.  W.  658;  1  Greenl.  Ev.  §  102; 
and  Jones,  Ev.  §  352.  The  doctrine  that 
a  person's  state  of  mind  as  to  existing 
pain  can  be  so  established  necessarily  in- 
include^  establishing  consciousness.  Both 
matters  were  material  in  this  case.  One 
could  not  really  suffer  pain  without  pos- 
sessing some  degree  of  consciousness.  The 
indications  of  one  would  ordinarily  evince 
the  other.  But  independently  of  that, 
doubtless,  the  state  of  a  person's  mind  a» 
regards  consciousness,  when  material,  may 
be  established  by  the  species  of  evidence 
competent  to  establish  the  fact  of  suffering 
pain. 

Evidence  was  permitted  as  to  what  the 
duties  of  a  motorman  were,  operating  a  car 
manned  by  a  conductor,  as  in  this  case. 
The  question  was  evidently  not  aimed  at 
what  the  duty  of  the  motorman  was,  as  a 
matter  of  law,  but  as  to  what  the  incidents 
of  his  position  were  in  that  regard  under  his 
contract  of  employment.  Presumably,  the 
purpose  of  the  question  was  to  show  that 
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he  was  not  required  to  do  anything  inter- 
fering with  observing  the  situation  of  those 
upon  the  track  in  the  pathway  of  his  car  on 
the  occasion  in  question,  and  that  he  reck- 
lessly and  consciously  disobeyed  the  con- 
ductor's orders  to  stop  the  car  before  the 
event  complained  of.  The  bearing  of  the 
evidence  was  on  the  claim  of  wilful  mis- 
conduct imputable  to  appellant.  In  that 
light  we  see  no  reason  why  the  evidence 
was  not  proper. 

Further  complaint  is  made  because  evi- 
dence was  permitted  as  to  the  schedule 
time  for  running  cars  the  week  before  the 
accident.  We  are  unable  to  see  how  ap- 
pellant could  possibly  have  been  prejudiced 
by  that.  There  was  no  claim  that  the 
speed  of  car  on  the  day  of  the  accident  was 
greater  than  usual.  The  only  difference  in 
the  schedule  on  that  day  and  on  the  week 
prior  thereto  was  that  on  tne  former,  con- 
trary to  the  latter,  the  cars  were  operated 
one  way  only,  giving  patrons  the  benefit  of 
two  opportunities  to  go  in  that  direction  in 
the  time  ordinarily  occupied  by  a  trip  down 
the  track  and  return..  It  was  certainly 
proper  to  show  the  manner  in  which  the 
cars  were  operated  at  the  time  of  the  in- 
jury, and  that  there  was  a  special  arrange- 
ment for  the  occasion  for  the  better  con- 
venience of  patrons. 

Error  is  assigned  because  one,  who  was  in 
the  procession  some  distance  behind  Sarau, 
was  permitted  to  testify  that  as  the  car 
passed  him,  he  said,  "For  God's  sake  stop 
that  car!"  It  was  then  in  dangerous  prox- 
imity to  Sarau.  The  exclamation  was 
made  within  hearing  distance  of  the  motor- 
man.  He  may,  or  may  not,  have  heard  it. 
It  was  within  the  probabilities  that  he 
did.  So  the  evidence,  though  not  compe- 
tent to  show  the  speed  of  the  car,  or  that 
it  was  going  at  a  dangerous  rate  of  speed, 
was  competent  as  bearing  on  the  question 
of  whether  the  motorman  operated  the  car 
in  conscious  disregard  of  the  safety  of 
others. 

One  of  the  marchers,  who  was  some  dis- 
tance behind  Sarau,  having  testified,  with- 
out objection,  that  seeing  the  danger  to 
those  on  the  car  track,  he  stepped  forward 
to  take  hold  of  some  of  them,  his  idea  being 
to  run  on  to  the  track  for  that  purpose, 
but  that  there  was  no  show  and  he  stepped 
back,  was  permitted  to  answer  a  question 
as  to  why  there  was  no  show.  The  an- 
swer was  not  strictly  responsive  thereto,  but 
there  was  no  motion  to  strike  it  out.  The 
question  merely  asked  for  an  explanation 
of  previous  evidence.  No  reason  is  sug- 
gested, or  is  perceived,  why  that  was  not 
proper.  A  number  of  other  rulings  on  ev- 
idence adverse  to  appellant  are  referred  to 
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in  the  briefs  of  counsel.  We  have  given 
such  attention  thereto  as  seems  to  be 
required  without  discovering  any  prejudi- 
cial error  therein. 

Complaint  is  made  because  the  court  did 
not  submit  the  following  questions  to  the 
jury,  as  requested:  "Did  the  motorman 
sound  the  gong  continuously  while  ap- 
proaching Sarau-"  "At  what  rate  of  speed 
was  the  car  running  when  it  ran  into  the 
Milwaukee  Uniformed  Rank,  Knights  of 
Pythias?"  It  is  a  sufficient  answer  thereto 
to  say  that  the  questions  only  involve  evi- 
dentiary circumstances,  not  issues  of 
fact  raised  by  the  pleadings,  within  the 
meaning  of  §  2858,  Rev.  Stat.  1898;  Baxter 
V.  Chicago  d  N.  W,  R.  Co.  104  Wis.  307, 
80  N.  W.  644;  Mauch  v!  Hartford,  112  Wis. 
40,  87  N.  W.  816;  and  Patnode  v.  Weaten- 
haver,  114  Wis.  460,  90  N.  W.  467.  There 
is  no  allegation  in  the  complaint  or  the 
answer  as  to  whether  the  gong  of  the  car 
was  continuously  sounded  while  the  car 
was  approaching  Sarau,  or  at  what  rate  of 
speed  it  was  going  at  the  time  of  the  in- 
jury. The  allegations  of  the  complaint  are 
to  the  effect  that  it  was  then  moving  at  a 
dangerous  rate  of  speed,  and  that  due  and 
sufficient  warning  was  not  given  to  persons 
in  the  pathway  thereof  to  give  way  for  its 
passage.  These  allegations  were  put  in  issue 
by  denials,  and  in  addition  defendant  an- 
swered that,  as  the  car  approached  the  point 
where  the  injury  was  indicted,  a  sufficient 
warning  of  its  presence  was  given  by  sound- 
ing the  gong  and  bell  on  the  car.  So  the 
real  issue  raised  was  whether  the  car,  un- 
der the  circumstances,  was  approaching  at 
a  negligent  rate  of  speed,  and  whether  suffi- 
cient warning  was  given  to  persons  in  its 
pathway  to  clear  the  track  for  its  passage. 
These  matters  were,  though  not  in  the  most 
approved  form,  included  in  the  questions 
submitted. 

Error  is  assigned  because  the  court  re- 
fused to  instruct  the  jury  that,  had  Sarau 
lived,  his  earning  capacity  would  probably 
have  decreased  with  advancing  years.  It 
would  seem  that  appellant  could  not  have 
been  prejudiced  by  a  failure  to  instruct  on 
such  a  matter  of  common  knowledge. 

Further  error  is  assigned  for  a  refusal  to 
instruct  the  jury  that  the  probable  earn- 
ing capacity  of  Sarau  should  be  considered 
with  reference  to  his  capacity  in  that  re- 
gard, taking  into  consideration  his  personal 
expenses,  income  from  property  not  being 
considered.  The  general  instructions  so 
informed  the  jury.  That  being  the  case, 
there  was  no  error  in  refusing  to  specially 
instruct  as  to  the  same  matter. 

Some  complaint  is  made  of  remarks  by 
respondents*   counsel  during  the  argument 
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to  the  jury,  which  do  not  appear  to  merit    thereto  are  the  only  ones  which  the  com- 


special  attention.  The  exceptions  in  re- 
gard thereto  have  been  sufficiently  exam- 
ined to  satisfy  us  that  at  least  no  prejudi- 
cial error  was  committed  in  respect  to 
such  matters. 

The  judgment  must  be  reversed  and  the 
action  remanded  for  a  new  trial  of  the 
cause  of  action  for  gross  negligence,  it  be- 
ing understood  that  the  issues  appropriate 


plaint  justifies  submitting  to  a  jury  for 
determination.  It  is  unfortunate  that  a 
verdict  was  taken  which  in  effect  found 
that  such  a  wrong  produced  the  death  of 
Sarau,  and  that  it  was  also  produced  by  a 
wrong  of  an  entirely  different  character. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  is  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 
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1«  A  mvnieipal  corporation  haii  no  rlarht 

to  prevent  the  use  by  Its  owner,  In  a  lawful 
way,  of  a  paved  strip  between  the  street  line 
and  a  building  set  a  few  feet  back  from  tbe 
street,  where  there  Is  nothing  to  show  that 
the  strip  has  ever  become  a  part  of  the 
highway,  or  that  the  municipality  has  so 
treated  it. 
2.  A  mnnieipal  eorporatlon  In  not  li- 
able for  Injnrleii  to  a  traveler  upon  a 
sidewalk  through  the  fall  of  a  billboard  in- 
securely placed  by  an  abutting  owner  upon 
his  own  property  near  the  edge  of  the  street, 
under  a  statute  requiring  it  to  keep  Its  streets 
reasonably  safe  and  lit  for  travel. 

(May  12,  1905.) 

ERROR  to  the  Circuit  Court  for  Mar- 
quette County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  responsi- 
ble.   Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  T.  Potter,  for  plaintiff  in  error: 

The  sign  or  billboard  in  question  was  a 
mere  incident  to  the  building  to  which  it 
was  attached,  and  was  in  no  sense  related 
to  or  a  part  of  the  sidewalk. 

Williams,  Mun.  Liability  fot  Tort,  p.  152; 
McLoughlin  v.  Philadelphia,  142  Pa.  80,  21 
At).  754;  Jones  v.  Boston,  104  Mass.  75,  6 
Am.  Rep.  194;  Hume  v.  New  York,  74  N.  Y. 
273. 


Those  objects  in  a  highway  which  have  no 
necessary  connection  with  a  roadbed,  or  re- 
lation with  the  public  travel  thereon,  and 
the  danger  from  which  arises  from  mere 
casual  proximity,  and  not  from  the  use  of 
the  road  for  the  purpose  of  traveling  there- 
on, will  not,  as  a  general  rule,  render  the 
road  defective. 

He^oison  v.  New  Haven,  34  Conn.  136,  91 
Am,  Dec.  718;  Hiaon  v.  Lowell,  13  Gray,  59; 
Williams,  Mun.  Liability  for  Tort,  p.  109. 

The  liability  in  Michigan  is  purely  statu- 
tory, and  this  case  is  neither  within  the 
language  nor  the  intention  of  the  statute. 

Williams,  Mun.  Liability  for  Tort,  p.  181 ; 
Detroit  v.  Putnam,  45  Mich.  263,  7  N.  W. 
815;  Kennedy  v.  Lansing,  99  Mich.  618,  58 
N.  W.  470;  Gavett  v.  Jackson,  109  Mich. 
408,  32  L.  R.  A.  861,  67  N.  W.  517;  Me- 
Arthur  v.  Saginaw,  58  Mich.  357,  55  Am. 
Rep.  687,  25  N.  W.  313. 

Reasonable,  and  not  absolute,  safety  is 
all  that  is  required. 

Weisse  v.  Detroit,  105  Mich.  482,  63  N.  W. 
423. 

Messrs,  Button  A  Heffenum,  for  de- 
fendant in  error : 

A  board  which  was  liable  to  blow  down 
whenever  a  proper  wind  blew  was  allowed  by 
the  city  to  be  in  use  for  about  two  years, 
resting  on  the  sidewalk,  a  menace  to  all 
travelers.  It  was'  the  active  approval  of 
the  use  of  the  sidewalk  for  the  purpose  of  the 
signboard.  This  rendered  the  municipaliiTy 
liable. 

Joslyn  V.  Detroit,  74  Mich.  458,  42  N.  W. 
50;  Hayes  v.  West  Bay  City,  91  Mich.  418; 
51  N.  W.  1067;  Hutchinson  v.  Tpsilanti,  103 


Note. — As  to  liability  of  city  for  drowning 
of  child  in  pond  on  private  property,  see.  In 
this  series,  Omaha  v.  Bowman,  40  L.  R.  A.  531. 

As  to  liability  for  drowning  of  child  In 
pond  situated  partly  on  street  and  partly  on 
private  premises,  see  Arnold  v.  St.  Louis,  48 
L.  R.  A.  291. 

As  to  liability  of  city  for  negligence  of 
private  parties  In  piling  lumber  In  street,  see 
Evansville  v.  Senhenn,  41  L.  R.  A.  728. 

As  to  liability  for  damage  caused  by  the  stor- 
ing in  a  street  of  a  wagon  by  a  private  in- 
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dividual,  with  permission  of  tbe  city  authorities, 
see  Cohen  v.  New  York,  4  L.  R.  A.  406. 

As  to  llnbility  generally  for  dangerous  con- 
dition of  premises  lying  open  beside  a  high- 
way or  frequented  path,  see  note  to  Lepnlck  v. 
Gaddls,  26  L.  R.  A.  686,  and  tbe  subsequent 
cases  in  this  series  of  Pektn  v.  McMahon,  27  L. 
R.  A.  206 :  Moran  v.  Pullman  Palace  Car  Co.  S3 
L.  R.  A.  755 ;  Dobbins  v.  Missouri,  K.  &  T.  R. 
Co.  38  L.  R.  A.  573 ;  Stendal  v.  Boyd.  42  L.  R. 
A.  28S ;  and  Cooper  v.  Overton,  45  L.  R.  A.  691. 
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Mich.  12,  61  N.  W.  279;  MoEvoy  v.  8ault 
me,  Marie  (Mich.)  10  Det  L.  N.  1036,  98 
N.  Y.  1006. 

The  sidewalk  was  all  of  it  under  the  con- 
trol of  the  municipality,  ana  the  fact  that 
it  extended  over  the  line  of  the  street  could 
make  no  difference. 

Elliott,  Mun.  Corp.  §  326,  pp.  293,  294; 
Drake  v.  Lowell,  13  Met.  292. 

Hooker,  J.,  delivered  the  opinion  of  the 
court; 

The  plaintiff  was  injured  by  a  billboard 
which  Butler  was  in  the  habit  of  using  in 
front  of  the  doors  of  his  opera  house,  in  the 
city  of  Ishpeming,  to  advertise  prospective 
attractions.  This  billboard  was  88  inches 
in  length,  44  inches  in  width,  and  weighed 
over  40  pounds.  On  each  edge,  about  a  foot 
from  the  top  of  the  board,  a  screw  hook  was 
placed  to  fasten  into  eyes  or  staples  on  the 
beam  over  the  double  doors.  The  lower  end 
rested  upon  the  sidewalk  18  inches  or  2  feet 
from  the  building.  The  building  is  3  feet 
back  from  the  street  line,  but  the  walk  ex- 
tends to  the  door.  The  plaintiff,  while  pass- 
ing, was  hit  and  injured  by  the  board,  which 
was  blown  by  the  wind  against  him.  There 
was  some  testimony  indicating  that  it  was 
not  fastened  on  this  occasion.  A  verdict 
and  judgment  for  the  plaintiff  resulted  from 
the  trial,  and  the  defendant  has  appealed. 
The  only  question  arises  over  the  refusal 
of  the  circuit  judge  to  direct  a  verdict  for 
the  defendant. 

The  undisputed  evidence  in  this  case 
shows  that  the  billboard  was  wholly  outside 
of  the  highway  and  upon  private  ground. 
Before  the  defendant  can  be  held  liable  to 
pay  for  this  injury,  it  must  be  shown  that 
it  "neglected  to  keep  its  sidewalk  in  reason- 
able repffir  and  in  condition  reasonably  safe 
and  fit  for  travel."  No  complaint  is  made 
that  the  street  or  sidewalk  was  not  in  prop- 
er condition  and  in  a  reasonably  safe  and 
fit  condition  for  travel,  so  far  as  the  same 
was  dependent  upon  the  condition  of  the 
street  itself.  Plaintiff's  claim  rests  on  the 
proposition  that,  to  avoid  liability  under 
the  statute,  the  municipality  must  protect 
the  traveler  against  dangers  from  beyond 
the  limits  of  the  highway  which  make  trav- 
eling unsafe. 

The  only  theories  upon  which  defendant 
can  be  held  liable  in  this  case  are :  ( 1 ) 
That  all  of  the  sidewalk  was  a  portion  of  the 
highway,  or  (2)  that  the  billboard  was  a 
nuisance,  which  the  city  might  and  should 
have  abated. 

There  is  no  testimony  tending  to  show 
that  the  3  feet  of  ground  upon  which  the 
billboard  stood  was  a  part  of  the  highway, 
or  that  the  city  so  treated  it.  Nothing  in- 
dicates that  it  exercised  any  control  over  it, 
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or  that  said  3  feet  was  covered  by  any  walk 
that  it  built  or  ordered.    This  area  in  front 
of  the  opera  house  appears  to  have  been  an 
exception,  other  buildings  extending  to  the 
line  of  the  highway.    It  is  not  unreason- 
able   to    suppose    that    it    was    left    for 
the  accommodation  of  the  owner's  patrons, 
and  it  is  shown  that  the  owner  exercised 
dominion  over  it  by  the  use  made  of  the 
billboard,  if  in  no  other  way.    The  city  had 
no  lawful  right  to  require  its  use  for  a 
street,  or  to  prevent  the  owner  from  using 
it  in  connection  with  his  opera  house  in 
any  lawful  way.    We  cannot  say  from  the 
record  that  the  city  should  be  estopped  from 
denying  that  this  strip  was  a  part  of  its 
sidewalk,  to  be  kept  in  repair,  etc.,  by  it. 
We  must  then  inquire  whether  the  liabil- 
ity can  be  sustained  upon  the  ground  that 
it  failed  to  abate  a  nuisance.    In  its  con- 
struction  of   the   statute  (Comp.   Laws,    § 
3441),   which   has   been   somewhat   liberal, 
this  court  has  never  gone  so  far  as  to  hold 
that  it  requires  the  municipality  to  protect 
a  traveler  against  dangers  which  result  en- 
tirely from  the  use  made  of  abutting  premi- 
ses by  their  owners,  and  which  cannot  be 
avoided  by  barriers  or  some  other  effective 
mode  of  construction  of  the  highway.    It 
may  be  reasonably  said  that  a  highway  is 
not  reasonably  safe  which  has  no  barriers 
separating  it  from  a  pit  or  cellar  On  adjoining 
premises,  and  in  such  a  case  the  liability 
rests  not  on  a  failure  to  abate  a  nuisance, 
but  an  inadequate  highway.    The  city  may, 
and  should,  perhaps,  build  the  barrier,  but 
it  has  no  authority  to  trespass  upon  the 
abutter  and  fill  up  his  cellar.    In  Hixon  v. 
Lowellf    13   Gray,   61,  this  subject   is   dis- 
cussed by  Mr.  Justice  Hoar.    The  statute 
provided   that   "all   highways,   town   ways, 
causeways,  and  bridges  within  the  bounds 
of  any  town"  are  required  to  "be  kept  in 
repair  at  the  expense  of  such  town,  so  that 
the  same  may  be  safe  and  convenient  for 
travelers,  with  their  horses,  teams,  and  car- 
riages, at  all  seasons  of  the  year."     [Rev. 
Stat.  chap.  25,  §1.]     That  was  a  case  where 
snow  and  ice  fell  from  a  building,  having 
gathered  there  until  it  overhung  the  street. 
The  court  distinguished  the  case  from  the 
fall  of  an  awning  projecting  over  the  street 
and  supported  by  posts  resting  upon  the 
sidewalk.     The   learned   jurist   said:      "It 
may  not  be  easy  to  perceive  and  state  dis- 
tinctly the  difference  between  the  two  cases 
in  regard  to  the  liability  of  the  town,  but 
we  are  all  of  opinion  that  there  is  such  a 
distinction,  and  that  the  facts  which  were 
proved  on  the  trial  will  not  sustain  this  ac- 
tion.    In  most  cases  the  town  has  discharged 
its  duty  when  it  has  made  the  surface  of 
the  ground  over  which  the  traveler  passes 
sufficiently  smooth,  level,  and  guarded  by 


e20 


MiGHiGAir  Stjpbeme  Goubt. 


Mat, 


railings  to  enable  him  to  travel  with  safety 
and  convenience  by  the  exercise  of  ordinary 
care  on  his  own  part.  There  may  be  many 
causes  of  injury,  to  which  he  might  be  ex- 
posed in  traveling  upon  such  a  way,  which 
would  not  constitute  any  defect  or  want  of 
repair  in  the  way  itself.  In"  Vinal  v.  Dor- 
cheater,  7  Gray,  421,  it  was  held  that  a  town 
was  not  responsible  for  an  injury  caused  to 
the  plaintiff  by  the  running  of  the  cars  of  a 
railroad  company  across  a  public  highway, 
although  the  railroad  was  constructed  in  a 
manner  not  allowed  by  law,  and  the  trains 
run  thereon  in  a  manner  dangerous  to  the 
travelers  on  the.  highway.  The  town,  if  it 
has  done  its  duty  in  making  the  way  safe 
and  convenient  in  all  the  proper  attributes 
of  a  way,  is  not  obliged  to  insure  the  safety 
of  those  who  use  it.  The  traveler  may  be 
subjected  to  inconvenience  and  hazard  from 
various  sources,  none  of  which  would  con- 
stitute a  'defect,  or  want  of  repair,*  in  the 
way,  for  which  the  town  would  be  respon- 
sible. He  might  be  annoyed  by  the  action 
of  the  elements, — ^by  a  hailstorm,  by  a  drench- 
ing rain,  by  piercing  sleet,  by  a  cutting  and 
icy  wind, — against  which,  however  long  con- 
tinued, a  town  would  be  under  no  obligation 
to  furnish  him  protection;  he  might  be  ob- 
structed by  a  concourse  of  people,  by  a 
crowd  of  carriages;  his  horses  might  be 
frightened  by  the  discharge  of  guns,  the  ex- 
plosion of  fireworks,  by  military  music,  by 
the  presence  of  wild  animals;  his  health 
might  be  endangered  by  pestilential  vapors 
or  by  the  contagion  of  disease;  and  these 
sources  of  discomfort  and  danger  might  be 
found  within  the  limits  of  the  highway, 
and  continue  for  more  than  twenty-four 
hours,  and  yet  that  highway  not  be,  in  any 
legal  sense,  defective  or  out  of  repair.  It 
is  obvious  that  there  may  be  nuisances  upon 
traveled  ways  for  which  there  is  no  remedy 
against  the  town  which  is  bound  by  law 
to  construct  and  maintain  the  way.  If  the 
owner  of  a  distillery,  for  example,  or  of  a 
manufactory,  adjoining  the  street  of  a  city, 
should  discharge  continuously  from  a  pipo 
or  orifice  opening  toward  the  street  a  quan- 
tity of  steam  or  hot  water,  to  the  nuisance 
and  injury  of  passersby,  they  must  certain- 
ly seek  redress  in  some  other  mode  than  by 
an  action  for  a  defective  way.  If  the  walls 
of  a  house  adjoining  a  street  in  a  city  were 
erected  in  so  insecure  a  manner  as  to  be 
liable  to  fall  upon  persons  passing  by,  or  if 
the  eaves  trough  or  water  conductor  was 
so  arranged  as  to  throw  a  stream  from  the 
roof  upon  the  sidewalk,  there  being  in  either 
case  no  structure  erected  within  or  above 
the  traveled  way,  it  would  not  constitute  a 
defect  in  the  way.  It  is  true  that  the  pres- 
ent case  finds  that  the  snow  had  slid  from 
the  eaves,  so  that  for  more  than  twenty- four 
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hours  before  it  fell  it  hung  above  the  side- 
walk; but  we  can  see  no  good  reason  why 
the  plaintiff  should  therefore  have  a  claim 
against  the  city,  any  more  than  if  it  had 
fallen  directly  from  the  roof  without  the 
intermediate  suspension.  The  liability  of 
towns  for  injuries  caused  by  defective  way^ 
is  created  by  statute,  and  is  not  to  be  ex- 
tended, by  construction,  beyond  the  limits 
which  a  reasonable  interpretation  of  the 
statute  establishes.  We  are  of  the  opinion 
that  in  Drake  v.  Lowell,  13  Met.  292,  one 
of  those  limits  was  reached,  and  that  where 
there  is  no  structure,  such  as,  if  inconsistent 
with  the  safety  of  travelers,  would  be  an 
encroachment  upon  the  street,  and  the  way 
itself  is  properly  constructed,  the  descent 
of  snow  or  water  from  the  roof  of  a  build- 
ing, whether  sudden  or  gradual,  does  not 
give  a  right  of  action  against  the  town  to 
recover  compensation  for  the  injury  which 
it  may  occasion.  It  is  not,  within  the  mean- 
ing of  the  law,  a  'defect  or  want  of  repair 
in  the  highway.' " 

It  is  doubtless  true  that  a  municipality 
having  the  control  of  the  highways  and 
the  duty  of  keeping  them  in  repair,  must  at 
its  peril  remove  or  guard  against  perils  grow- 
ing out  of  defects  and  obstructions  within 
the  highway  limits.  It  has  the  necessary 
authority  and  possession  to  summarily  re- 
move obstructions  and  other  public  nuisan- 
ces therefrom,  and  the  statute  imposes  a 
liability  for  a  failure  to  do  so.  It  has, 
however,  neither  the  possession  nor  the  au- 
thority to  invade  private  premises  to  sum- 
marily remove  such  things  belonging  to  the 
proprietor  which  may  be  thought  dangerous. 
If  nuisances  exist  on  private  premises,  it  is, 
in  most  cases,  necessary  that  legal  proceed- 
ings be  instituted  to  abate  them,  and  we  are 
of  the  opinion  that  meantime  the  city  cannot 
be  held  liable  for  the  consequences  of  their 
maintenance.  Redress  in  such  cases  must 
be  sought  against  the  owner.  In  the  pres- 
ent case  it  may  be  that  the  landowner  is 
liable.  Certainly,  if  there  is  any  actionable 
negligence,  it  is  his,  and  no  good  reason  sug- 
gests itself  for  bringing  this  action  against 
the  city  rather  than  against  him. 

We  are  cited  to  several  cases  which  are 
supposed  to  support  plaintiff's  contention. 
The  one  most  relied  on  was  Cason  v.  Ottum- 
wa,  102  Iowa,  99,  71  N.  W.  192.  In  that 
case  there  is  nothing  to  indicate  that  the 
billboard  was  upon  private  property.  Ap- 
parently it  was  in  the  street,  as  it  clearly 
was  in  the  case  of  Oak  Harbor  v.  Kallagher, 
52  Ohio  St.  185,  39  N.  E.  144.  Orove  v. 
Ft  Wayne,  45  Ind.  429,  15  Am.  Rep.  262. 
was  where  a  cornice  overhanging  the  street 
fell.  It  apparently  rests  upon  a  statute 
making  it  a  municipal  duty  to  abate  nui- 
sances.    It  is  recognized  as  an  extreme  case. 
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if  not  discredited,  in  the  case  of  Anderson 
V.  East,  117  Ind.  128,  2  L.  R.  A.  712,  10  Am. 
St  Rep.  35,  19  N.  E.  726.  It  cites  the  case 
of  Parker  v.  Uaoon,  39  Ga.  725,  99  Am.  Dec. 
486,  where  a  liability  was  predicated  on  a 
failure  of  the  city  to  remove  a  dangerous 
ruin  upon  private  property,  but  on  the  line 
of  the  street, — a  duty  imposed  by  statute. 
Another  case  (a  billboard,  by  the  way)  is 
found  in  Langan  v.  Atchison,  35  Kan.  322, 
57  Am.  Rep.  165, 11  Pac.  38.  This  also  rests 
upon  a  statute,  quoted  in  the  opinion,  which 
made  it  a  municipal  duty  to  take  down  and 
remove  dangerous  structures.  It  distin- 
guished the  case  of  Taylor  v.  Peckham,  8 
R.  I.  349,  91  Am.  Dec.  235,  5  Am.  Rep.  578, 
which  held  the  contrary,  upon  the  grounds, 
first,  that  the  city  had  no  such  authority, 
and,  second,  that  the  liability  was  statutory 
only  in  Rhode  Island.  The  same  distinction 
may  be  made  in  the  present  case.  In  Mc 
Loughlm  v.  Philadelphia,  142  Pa.  80,  21  Atl. 


754,  a  city  was  held  not  liable  for  injury 
occasioned  by  the  falling  of  screens  upon  a 
child,  although  left  habitually  upon  the  side- 
walk. 

We  are  of  the  opinion  that  this  cause 
is  not  within  the  statute,  the  accident  re- 
sulting from  no  default  of  the  city  in  keep- 
ing its  highway  in  a  condition  reasonably 
safe  and  fit  for  travel.  We  think  that  it 
was  not  the  legislative  intention  to  impose 
upon  municipalities  the  duty  of  supervis- 
ing the  use  of  abutting  premises  by  their 
owners,  and  that  sufferers  from  the  negli- 
gence of  such  must  look  to  them  for  redress, 
where  such  negligence  has  been  confined  to 
private  premises,  and  not  previously  affected 
the  physical  condition  of  the  highway  in 
such  a  way  as  to  give  notice  and  require 
action  by  the  officials  of  the  city. 

The  judgment  is  reversed  and  a  new  trial 
ordered. 
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M.  J.  GINTER,  Respt,, 
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'The  ownem  of  improved  property  lo- 
cated adjacent  to  an  adequate  iieiver 
or  dralnaare  iiyiiteni  in  a  city  are  required 
to  connect  therewith  the  water  gutters  and 
spouts  upon  their  buildings,  and  not  permit 
the  rain  water  to  collect  and  discharge  at  a 
point  In  a  public  alley,  where,  by  reason  of 
the  volume  and  force  thus  attained.  It  enters 
adjoining  premises,  provided  such  connection 
with  the  drainage  system  can  reasonably  be 
made. 

(Jaggard,  J.,  dissents.) 

(May  26,  1905.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  County 
denying  a  motion  for  new  trial  after  verdict 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injury  to  plaintiff *s 
property  by  surface  water.  Affirmed, 
The  facts  are  stated  in  the  opinion. 

*Headnote  by  Law  is,  J. 


Mr.  A.  B.  Jaokaon,  for  appellant: 

Surface  water  is  a  common  enemy,  to  be 
disposed  of  by  each  proprietor  as  he  sees 
fit  in  the  improvement  of  his  own  premises, 
with  the  qualification  that  he  must  exer- 
cise ordinary  care  to  so  use  his  own  as  not 
unnecessarily  to  injure  his  neighbor. 

Philips  V.  Taylor,  93  Minn.  28,  100  N.  W. 
649 ;  Oftelie  v.  Hammond,  78  Minn.  275,  80 
N.  W.  1123;  Gilfillan  v.  Schmidt,  64  Minn. 
29,  31  L.  R.  A.  647,  58  Am.  St.  Rep.  515,  66 
y.  W.  126;  Sheehan  v.  Flynn,  59  Minn.  443, 
26  L.  R.  A.  632,  61  N.  W.  462;  Cox  v.  Hanni- 
haf  <f  8t.  J.  IL  Co,  174  Mo.  588,  74  S.  W.  859. 

One  urban  proprietor,  who,  by  his  build- 
ing, has  dammed  and  confined  the  natural 
flow  of  surface  rain  water  from  the  higher 
lands  of  his  adjoining  neighbor,  thus  caus- 
ing it  to  flow  into  a  public  alley  in,  perhaps, 
a  more  concentrated  stream  than  before,  has 
no  right  of  action  against  his  neighbor  when 
the  waters  of  the  alley  find  their  way,  either 
by  surface  flow  by  burrowing  through 
soft  and  loosened  earth  in  the  alley  about  a 
newly  set  telegraph  pole,  into  a  pit  or  area, 
3  feet  deep,  dug  by  plaintiff  out  into  the 


NOTH. — As  to  rights  and  liabilities  in  respect 
to  surface  waters  generally,  see.  In  this  series. 
<3ray  ▼.  McWlIllams,  21  L.  R.  A.  593,  and  note; 
Wlllitts  V.  Chicago,  B.  &  K.  City  R.  Co.  21  L. 
R.  A.  608 ;  St.  Paul  &  D.  R.  Co.  v.  Dulutb,  23 
L.  R.  A.  88 ;  Edwards  v.  Charlotte,  C.  &  A.  R. 
Co.  22  L.  R.  A.  246;  Sheehan  v.  Flynn,  26 
L.  R.  A.  632 :  Albany  v.  Slkes,  26  L.  R.  A.  653 : 
Jacobson  v.  Van  Boenlng,  82  L.  R.  A.  229; 
Churchill  V.  Beethe,  35  L.  R.  A.  442 ;  Fremont, 
69  L.  R.  A. 


K.  &  M.  Valley  R.  Co.  v.  Harlin,  36  L.  R,  A, 
417;  Jordan  v.  Benwood,  36  L.  R.  A.  519; 
North  Point  Consol.  Irrlg.  Co.  v.  Utah  &  S.  L. 
Canal  Co.  40  L.  R.  A.  851 ;  Carland  v.  Aurin, 
48  L.  R.  A.  862 ;  Brandenberg  v.  Zelgler,  55  L. 
R.  A.  414;  McAsklll  v.  Hancock,  55  L.  R.  A. 
738;  Chicago,  R.  1.  &  P.  R.  Co.  v.  Shaw,  56 
L.  R.  A.  341 ;  Franklin  v.  Durgee,  58  L.  R.  A. 
112;  Todd  v.  York  County,  66  L.  R.  A.  661; 
and  Baldwin  v.  Ohio  Twp.  67  L.  R.  A.  642. 
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alky,  about  a  basement  window  which  plain- 
tiff has  seen  fit  to  place  under  his  building. 

Phillips  y.  Waterhouse,  69  Iowa,  100,  58 
Am.  Rep.  220,  28  N.  W.  539;  Vanderwiele 
V.  Taylor,  65  N.  Y.  341;  Young  v.  Leedom, 
67  Pa.  351;  Sentner  v.  Tees,  132  Pa.  216,  18 
Atl.  1114;  Weia  v.  Madison,  75  Ind.  241,  30 
Am.  Rep.  135;  Hoifman  v.  MiMoatine,  113 
Iowa,  332,  85  N.  W.  17 ;  Simpson  v.  Keokuk, 
34  Iowa,  568;  8t,  Paul  d  D,  R,  Co,  v.  Du- 
lutk,  56  Minn.  404,  23  L.  R.  A.  88,  45  Am. 
St.  Rep.  491.  58  N.  W.  150;  Lee  v.  Minne- 
apolis, 22  Minn.  13;  Alden  v.  Minneapolis, 
24  Min.  254. 

The  right  ot  immunity  of  the  city  is  in  no 
wise  different  from  that  of  any  other  pro- 
prietor, as  to  surface  water. 

Flagg  v.  Worcester,  13  Gray,  601 ;  Parks 
V.  'Nevohurypori,  10  Gray,  28;  Oftelie  v. 
Vammond,  78  Minn.  275,  80  N.  W.  1123; 
Oilman  v.  Ijoconia,  55  N.  H.  130,  20  Am. 
Rep.  175;  Hoyt  v.  Hudson,  27  Wis.  656,  9 
Am.  Rep.  473. 

Messrs.  Iianoaster  A  MoOee,  for  re- 
spondent : 

The  common-enemy  doctrine  is  not  appli- 
cable in  cities. 

O'Brien  v.  8t.  Paul,  25  Minn.  331,  33  Am. 
Rep.  470;  Vanderwiele  v.  Taylor,  65  N.  Y. 
341 ;  Bentz  v.  Armstrong,  8  Watts  &  S.  40, 
42  Am.  Dec.  205. 

The  exercise  by  appellant  of  its  legal  right 
to  change  the  natural  surface  of  its  property 
at  the  same  time  imposed  upon  it  a  corre- 
sponding duty  to  respect  the  rights  of  the 
adjoining  property  owner. 

Bellows  V.  Sackett,  15  Barb.  96;  O'Brien 
V.  8t.  Paul,  25  Minn.  331,  33  Am.  Rep.  470. 

Liability  of  a  landowner  for  diverting  sur- 
face water  proper,  to  the  injury  of  another, 
depends  upon  the  necessity  and  reasonable- 
ness of  his  act. 

Oftelie  V.  Hammond,  78  Minn.  275,  80  N. 
W.  1123;  Sheehan  v.  Flynn,  59  Minn.  436, 
26  L.  R.  A.  632,  61  N.  W.  462;  OilfiHan  v. 
Schmidt,  64  Minn.  29,  31  L.  R.  A.  547,  58 
Am.  St.  Rep,  515,  66  N.  W.  126;  Junghlum 
V.  Minneapolis,  N.  U,  d  8,  W,  R.  Co.  70 
Minn.  153,  72  N.  W.  071;  Burnett  v.  Great 
Northern  R.  Co.  76  Minn.  461,  79  N.  W. 
523;  Possum  v,  Chicago,  M.  d  8t.  P.  R.  Co. 
80  Minn.  9,  82  N.  W.  979;  Schueft  v.  Still- 
water, 80  Minn.  287,  83  N.  W.  180;  Beach 
V,  Caylord,  43  Minn.  476.  45  N.  W.  1095; 
Lee  V.  Minneapolis,  22  Minn.  13;  Jordan  v. 
St.  Paul,  M.  d  M.  R.  Co.  42  Minn.  172,  6 
L.  R.  A.  573,  43  N.  W.  849;  Bentz  v.  Arm- 
strong, 8  Watts  A  S.  40,  42  Am.  Dec.  265. 

The  mode  by  which  the  plaintiff  wns  in- 
jured, whether  by  casting  water  directly  up- 
on his  premises  by  artificial  means  after  it 
had  been  gathered  up,  or  by  collecting,  con- 
ducting, and  discharging  it  upon  defendant's 
land  so  near  the  imaginary  line  which  sepa- 
69  L.  R.  A. 


rated  its  lot  from  that  of  the  plaintiff  that 
an  increased  and  injurious  quantity  in  vol- 
ume upon  the  latter  must  necessarily  be  the 
result,  is  wholly  immaterial.* 

Beach  y.  Gaylord,  43  Minn.  476,  45  N.  W. 
1095 ;  Pye  v.  Mamkato,  36  Minn.  373,  1  Am. 
St.  Rep.  671,  31  N.  W.  863;  Bellows  v. 
Sackett,  15  Barb.  96;  Hawkesworth  v. 
Thompson,  98  Mass.  77,  93  Am.  Dec  137. 

Lewlf,  J.,  delivered  the  opinion  of  the 

court: 

The  complaint  alleges  that  plaintiff  was 
damaged  by  defendant  in  wrongfully  and  un- 
lawfully permitting  the  rain  falling  upon 
the  roof  of  its  church  building  and  parish 
house  to  be  collected  by  means  of  gutters 
and  discharged  through  conductors  in  un- 
usual and  destructive  quantities  against 
plaintiff*s  building,  through  its  basement 
windows,  and  upon  the  adjoining  ground,  so 
that  it  formed  large  pools,  and  percolated 
through  the  soil  and  area  walls  into  the 
basement,  causing  injury  to  merchandise 
therein  located.  The  answer  alleges  that 
the  gutters  and  conductors  upon  defendant's 
church  building  had  been  in  use  for  a  period 
of  time  exceeding  fifteen  years;  that  in 
erecting  the  building  occupied  by  plaintiff 
certain  basement  windows  upon  the  easter- 
ly side  were  provided,  and,  in. order  to  secure 
light  therefor,  excavations  were  made  on  de- 
fendant's adjoining  property,  in  which  area 
walls  were  constructed ;  that  the  water  fall- 
ing from  defendant's  premises,  if  any,  en- 
tered plaintiff's  basement  through  such  win- 
dows, and  on  account  of  the  wrongful  and 
unlawful  trespass  of  plaintiff,  or  his  grant- 
or, in  so  constructing  the  same  upon  defend- 
ant's premises;  that  there  were  several  oth- 
er buildings  located  upon  the  alley  in  the 
rear  of  the  premises  in  question,  and  that 
during  heavy  rain  storms  water  was  collect- 
ed in  the  alley  to  a  depth  of  several  inches, 
rushed  past  plaintiff's  building,  and  entered 
the  basement  through  the  areas  and  windows 
in  the  rear  thereof  on  a  level  or  below  the 
surface  of  the  alley.  It  is  alleged  that  from 
the  Ist  of  May  to  the  Ist  of. October,  1902, 
there  occurred  in  the  city  of  Minneapolis 
several  very  severe,  extraordinary,  and  un- 
usual rain  storms,  during  which  time  rain 
fell  with  such  force  and  in  such  volume  as 
could  not,  by  the  exercise  of  ordinary  pru- 
dence, have  been  anticipated  or  provided  for, 
and  that,  if  any  waters  from  defendant's 
premises  entered  plaintiff's  basement,  it 
was  due  to  such  unusual  and  unforeseen  cir- 
cumstances. 

The  court  found  that  the  building  occu- 
pied by  plaintiff  was  erected  in  1901,  prior 
to  October  1st;  that  it  covered  the  entire  lot,, 
and  extended  from  the  sidewalk  on  Sixth 
street  to  the  alley  in  the  rear;  that  a  base- 
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ment  extended  over  the  entire  distance,  50 
feet  of  the  front  being  two  stories  high,  and 
the  rear  170  feet  one  story;  that  on  the 
easterly  side  there  were  constructed  three 
basement  windows  in  the  basement  wall,  42 
inches  in  width  and  36  inches  in  height,  the 
tops  of  which  windows  were  just  above  the 
level  or  surface  of  the  ground ;  that  for  the 
purpose  of  admitting  light  to  the  basement 
an  excavation  was  made  opposite  each  win- 
dow and  an  area  wall  erected  rising  2  inches 
above  the  level  of  the  surface;  that  in  June, 
1002,  the  area  wall  opposite  each  of  the 
windows  was  raised  about  4  inches  by  the 
construction  of  a  cement  coping,  making  the 
total  height  above  the  grade  about  6  inches ; 
that  the  construction  of  the  building  with 
the  basement  windows  in  the  manner  afore- 
said were  facts  at  all  times  known  to  the  de- 
fendant corporation  and  its  officers,  as  well 
as  to  plaintiff,  and  no  objection  was  ever 
made  tliereto  either  by  plaintiff  or  defend- 
ant; that  the  lot  in  question,  prior  to  the 
time  of  the  erection  of  the  store  building, 
was  3  to  4  inches  lower  than  the  adjacent 
premises  occupied  by  defendant's  church 
building,  and  the  natural  slope  or  descent  of 
block  No.  222  from  the  rear  of  the  premises 
occupied  by  plaintiff  and  defendant  at  the 
time  complained  of  was  towards  Seventh 
street  and  Hennepin  avenue,  especially  to- 
wards the  southwesterly  portion  of  the 
block,  and  was  about  24  inches  to  each  100 
feet;  that  the  premises  occupied  by  defend- 
ant church  are  immediately  east  of  plain- 
tiff's premises,  and  consist  of  a  tract 
158x160  feet,  fronting  on  Sixth  street,  the 
rear  upon  an  alley;  that  the  church  was 
erected  upon  the  front  three-fourths,  more 
or  less,  of  this  tract,  and  had  been  so  con- 
structed for  the  period  of  fifteen  years ;  that 
in  1901  there  was  erected  on  the  rear  por- 
tion of  the  tract,  on  a  line  with  the  alley 
way  in  the  rear  of  the  church,  a  parish 
house;  that  these  buildings  were  equipped 
with  metal  gutters,  down  spouts,  and  con- 
ductors extending  to  or  near  the  ground; 
that  one  half  of  the  church  building  faces 
the  east  and  the  other  half  the  west;  that 
half  of  the  parish-house  roof  slopes  towards 
the  public  alley  and  the  other  half  slopes 
towards  the  north;  that  all  of  the  gutters 
and  down  spouts  attached  to  the  eaves  of 
the  easterly  half  of  the  two  roofs  covering 
the  parish  house  facing  and  sloping  south- 
erly and  northerly  were  connected  with  the 
city  sewer  extending  along  Sixth  street,  and 
prior  to  the  time  the  building  occupied  by 
plaintiff  was  constructed  the  rain  water 
falling  upon  the  easterly  sloping  roof  of 
the  church  and  the  easterly  half  of  the  two 
roofs  of  the  parish  house  was  by  means 
thereof  conducted  into  the  sewer,  and  the 
water  falling  upon  the  westerly  half  of  the 
69  L.  R.  A. 


church  and  parish  house  were,  by  means  of 
gutters  attached  to  the  eaves  and  conduct- 
ors leading  to  the  ground,  discharged  in 
large  or  small  amounts,  according  to  the  ex- 
tent of  the  rain,  upon  the  ground  near  the 
southeasterly  line  of  plaintiff's  premises, 
and  by  natural  descent  flowed  over  and  up- 
on the  lot  now  occupied  by  plaintiff;  that 
defendant's  church  building  is  located  about 
36  to  72  inches  distant  from  the  easterly 
side  of  plaintiff's  building.  The  court 
further  found  that  May  23  and  24  and  Au- 
gust 30,  1902,  very  heavy  rain  storms  oc- 
curred in  the  city  of  Minneapolis,  and 
large  quantities  of  water  were  carried  by 
the  gutters  and  conductors  upon  the  west- 
erly one-half  of  the  buildings,  and  by 
means  thereof  were  transferred  and  dis- 
charged in  large  and  destructive  quantities 
upon  the  ground  at  one  or  more  points  with- 
in close  proximity  to  the  easterly  wall  of 
plaintiff's  building,  and  more  especialy  with 
in  3  or  4  feet  of  the  rear  basement  window  at 
the  southeasterly  corner  of  plaintiff's  build- 
ing; that  the  waters  so  falling  during  the 
May  storm  flowed  over  the  rear  area  wall 
into  the  basement,  and  the  waters  from  the 
August  storm  worked  down  beside  and 
through  such  wall  into  the  basement,  caus- 
ing damage  to  plaintiff's  merchandise  to 
the  extent  of  $600.  The  court  also  found 
that  the  rain  falling  upon  the  roofs  of  the 
other  buildings  situated  upon  or  near  the 
public  alley  during  the  time  specified,  in 
so  far  as  was  not  carried  away  by  the  sewer, 
fell  upon  or  near  the  alleyway,  and,  by 
reason  of  the  natural  slope,  ran  off  towards 
Seventh  street  and  the  southwesterly  side 
of  the  alley.  The  court  further  found  that 
prior  to  1902  there  was  built  and  constructed 
along  Sixth  street  a  public  sewer  for  the 
use  of  abutting  owners;  that  it  was  of 
proper  dimensions,  and  had  general  con- 
nection with  the  sewer  system  of  the  city; 
that  it  was  in  a  receptive  working  order, 
suitable  and  adequate  for  the  purpose  in- 
tended ;  that  the  cost  of  connecting  the  con- 
ductors above  mentioned  with  the  sewer 
system  during  the  spring  or  summer  of  1002 
would  not  have  exceeded  the  sum  of  $68; 
that  the  making  of  such  connection  was  en- 
tirely feasible,  and  easily  accomplished;  and 
the  court  specifically  found,  by  its  twentieth 
finding  of  fact,  that  had  defendant,  prior  to 
May  23,  1902,  by  means  of  sewer  pipes  prop- 
erly laid,  connected  the  westerly  half  of  its 
church-building  gutters  and  down  spouts 
with  such  city  sewer,  all  the  ram  so  falling 
upon  the  westerly  half  of  defendant's  build- 
ing would  have  been  transferred  and  dis- 
charged into  the  sewer,  and  would  havo 
flowed  away  from  plaintifTs  premises,  and 
no  injury  would  have  been  caused  thereby. 
The  court  further  specifically  found  that  if, 


024 


Minnesota  Sufbeme  Coubt. 


Mat, 


at  the  time  specified,  no  gutters,  eave 
troughs,  or  down  spouts  had  been  erected  up- 
on the  westerly  portion  of  defendant's  build- 
ing, and  the  waters  had  been  allowed  to  drop 
down  from  the  eaves  to  the  ground,  it  would 
have  spread  out  and  flowed  away  from 
plaintiff's  building  by  the  natural  decline 
towards  Seventh  street  and  Hennepin  ave- 
nue, without  causing  the  injuries  com- 
plained of. 

The  assignments  of  error  challenge  cer- 
tain of  the  findings  of  fact  upon  the  ground 
that  they  are  not  supported  by  the  evidence. 
It  was  conclusively  shown  that  the  souther- 
ly portion  of  me  west  transept  and  the  west 
slope  of  the  south  half  of  the  church  roof, 
together  with  the  north  slope  of  the  south- 
erly half  of  the  parish-house  roof,  were  con- 
nected with  gutters  and  two  spouts,  wnich 
discharged  their  collection  of  water  into  the 
open  space  between  the  buildings  upon  de- 
fendant's premises,  and  that  a  gutter  was 
constructed  imder  the  southerly  eaves  of  the 
parish  house,  the  east  end  of  which  was  con- 
nected with  the  sewer,  but  the  west  end  of 
the  gutter  was  connected  with  a  spout  at  the 
southwesterly  comer  of  the  parish  house,  and 
the  water  discharged  into  the  alley.  The  ac- 
companying plat  will  assist  in  explaining 
the  situation,  as  it  shows  the  relative  posi- 
tions of  the  building  occupied  by  plaintiff, 
the  church  building  with  its  transepts,  and 
the  parish  house. 
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The  evidence  is  ample  to  support  the  find- 
ing of  the  court  that  the  waters  thus  col- 
lected and  discharged  into  the  disconnected 
spouts  in  the  open  space  between  the  church 
and  the  store  building  ran  out  through  the 
3-foot  space  between  it  and  the  parish 
house  into  the  alley,  there  meeting  the  water 
discharged  from  the  spout  on  the  southwest- 
erly corner  of  the  parish  house.  Several 
witnesses  testified  that  the  waters  thus  com- 
ing together  washed  out  the  soil  to  some  ex- 
tent, creating  a  pool,  described  by  one  of  the 
witnesses  as  10  feet  wide  during  heavy 
rains;  and  that  the  water  so  formed  could 
find  no  other  outlet  because  of  the  grade, 
and  consequently  was  raised  to  such  a  height 
that  during  the  May  storm  it  flowed  over 
the  area  wall  and  into  the  grocery-store 
basement,  and  during  the  August  storm  it 
worked  down  outside  of  and  through  the 
area  wall  into  the  basement;  and  that  the 
quantity  of  water  so  collected  was  very 
heavy y  and  created  such  pressure  as  to  force 
its  way  through  the  area  wall.  A  plat  was 
introduced,  which  had  been  made  under  the 
direction  of  competent  engineers,  upon  which 
were  marked  the  grades  of  the  premises  at 
various  points  and  the  location  of  other 
buildings  upon  the  alley  and  in  the  vicinity. 
From  the  evidence  of  the  civil  engineer  and 
other  witnesses  the  court  was  justified  in 
finding  that  the  natural  lay  of  the  land  from 
defendant's  premises  sloped  towards  Seventh 
street  and  southwesterly,  and  from  an  ex- 
amination of  the  plat  it  appears  that  there 
was  a  depression  at  the  point  where  the  wa- 
ters met,  so  that  before  the  water  could  pass 
in  any  direction  it  would  have  to  rise  5  or 
6  inches.  The  grade  shows  that  at  a  point 
a  few  feet  east  of  the  southwesterly  spout 
on  the  parish  house  there  was  a  rise  in  the 
surfnce  of  the  ground  allowing  no  oppor- 
tunity for  the  water  to  flow  east,  but  from 
that  point  the  grade  fell  to  the  east  and 
south ;  consequently  most  of  the  water  fall- 
ing on  the  southerly  slope  of  the  parish 
house  roof,  had  the  gutter  not  been  placed 
under  the  eaves,  would  have  flowed  away 
from  plaintiff's  premises.  As  to  the  water 
coming  through  the  disconnected  spouts  up- 
on the  southwesterly  portion  of  the  church 
building,  while  there  was  no  other  outlet  for 
the  same  except  into  the  alley  throusrh  the 
narrow  space  mentioned,  yet  according  to 
the  evidence,  the  court  was  justified  in  hold- 
ing that  the  volume  was  unnecessarily  in- 
creased by  thus  collecting  the  water  and  dis- 
charging it  at  the  points  stated.  There  is 
evidence  to  support  the  finding  that- the 
sewer  constructed  in  Sixth  street  was  con- 
nected with  the  sewer  system  of  the  city, 
and  was  of  sufficient  capacity  to  carry  away 
enoiigh  water  to  avoid  injury  under  the 
circumstances,   and   that   defendant   might 
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reasoBably  have  connected  the  spouts  with 
the  sewer.  We  are  also  of  the  opinion  that 
the  finding  to  the  effect  that  the  damage 
would  have  been  avoided  had  such  connection 
been  made  prior  to  the  storms  is  sustained 
by  the  evidence.  It  was  testified  by  certain 
witnesses  for  plaintiff  that,  after  the  sewer 
connections  were  made  in  October,  1902,  no 
water  had  collected  in  a  pool  at  the  rear  of 
the  parish  house,  nor  entered  plaintiff's 
basement.  Other  testimony  to  the  same  ef- 
fect was  given,  but  stricken  out, — ^whether 
rightly  or  not  we  need  not  consider.  It 
was  also  conclusively  shown  that  the  water 
falling  on  the  roof  of  plaintiff's  building  was 
during  the  entire  time  connected  with  the 
sewer  system,  and  that  water  from  the 
buildings  upon  the  alley  and  vicinity  could 
not  find  its  way  into  the  basement  by  rea- 
son of  the  surface  grade.  And  the  evidence 
tends  to  show  that  the  only  water  other 
than  that  delivered  from  defendant's  prem- 
ises was  such  as  fell  from  the  clouds  into 
the  open  space  between  the  two  buildings 
and  a  small  portion  of  the  alley  adjacent  to 
the  basement  window,  and  from  the  discon- 
nected spout  on  the  parish  house:  There 
was  a  dispute  as  to  whether  the  gutters  all 
overflowed,  and  some  evidence  was  submitted 
by  defendant  tending  to  prove  that  the 
storms  were  of  such  extraordinary  character 
that  the  sewers  would  not  have  taken  care 
of  it  had  the  spouts  been  connected;  that  a 
wind  was  blowing  from  the  south,  and  some 
water  must  have  been  thus  driven  into  the 
basement  window.  All  this  has  been  con- 
sidered, and  the  conclusion  of  the  trial  court 
must  be  accepted.  Under  the  evidence  the 
court  was  justified  in  finding  that  sufficient 
of  the  rain  falling  during  the  storms  of  May 
and  August  would  have  been  carried  off  by 
the  sewer  system  had  the  connection  been 
made,  and  so  have  prevented  the  damage  in 
question. 

Having  determined  that  the  facts  as 
found  by  the  court  are  supported  by  the 
evidence,  we  come  to  the  consideration  of 
the  legal  questions  involved.  As  we  under- 
stand defendant's  position,  conceding  the 
facts  to  be  as  found  by  the  court,  under  the 
law  of  this  state,  an  owner  has  the  right  to 
dispose  of  surface  water  in  any  manner  in- 
cidental to  the  improvement ;  that  defendant 
had  a  right  to  construct  the  church  and  par- 
ish house  upon  its  premises,  to  erect  a  roof 
thereon,  and  it  was  no  concern  of  defendant 
where  the  waters  were  thereby  incidentally 
discharged;  that,  if  plaintiff's  improvement 
was  made  subsequently,  it  was  his  duty  to 
protect  uimself.  Plaintiff  abandoned  all 
claim  for  damages  caused  by  water  entering 
the  basement  through  the  windows  on  the 
east  side  of  his  building,  and  confines  him- 
self to  damages  arising  from  water  entering 
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the  rear  window.  So  far  as  the  excavation 
at  the  rear  of  the  building  and  area  wall 
are  concerned,  the  evidence  is  ample  to  re- 
fute the  charge  that  plaintiff  did  not  use 
reasonable  care  to  protect  his  premises.  The 
area  wall  was  constructed  in  the  alley,  made 
of  brick  and  cement,  inclosing-  an  excavation 
about  18  inches  wide  and  2  feet  deep,  and 
prior  to  the  May  storm  was  2  inches  above 
the  surface  of  the  ground.  The  evidence 
shows  that  the  water  entered  the  basement 
on  that  occasion  by  fiowing  over  the  area 
wall,  which  it  would  not  have  done  except 
for  the  fact  that  defendant  caused  such 
volume  of  water  to  be  concentrated  in  a  de- 
pression in  the  alley  that  its  first  natural 
outlet  was  over  the  area  wall.  Upon  dis- 
covering the  fact  that  the  area  wall  was  not 
of  sufficient  height,  in  June  following  the 
May  storm  plaintiff  caused  his  landlord  to 
raise  the  area  walls  of  all  the  windows  by 
adding  a  4-inch  cement  coping.  This,  imder 
the  evidence  and  findings  of  the  court,  was 
a  reasonable  exercise  of  care  to  protect 
plaintiff's  premises.  During  the  August 
storm  the  waters  collected  with  such  force 
as  to  wash  out  the  porous,  sandy  soil  and 
brick  of  the  area  wall,  thereby  fiowing 
through  and  under  it,  entering  the  base- 
ment window  in  a  large  stream.  Plaintiff 
cannot  be  held  negligent  in  failing,  under 
the  circumstances,  to  protect  himself  by  con- 
structing an  area  wall  of  sufficient  strength 
and  character  to  withstand  the  pressure  of 
water  collected  in  the  manner  stated. 

The  rule  with  reference  to  surface  water, 
as  stated  in  Broicn  v.  Winona  d  8.  W.  R.  Co, 
53  Minn.  259,  39  Am.  St.  Rep.  603,  55 
N.  W.  123,  has  been  followed  in  subsequent 
cases,  and  is  as  follows :  When  an 
owner  improves  his  land  for  the  pur- 
pose for  which  such  land  is  ordinarily 
used,  doing  only  what  is  necessary  for 
that  purpose,  and  being  guilty  of  no  neg- 
ligence in  the  manner  of  doing  it,  he  is  not 
liable  because,  as  an  incident  of  so  improv- 
ing, surface  waters  accumulate  and  flow  in 
streams  upon  the  lands  of  others.  This  rule 
was  recently  applied  in  the  case  of  Werner  v. 
Popp  (Minn.)  102  N.  W.  366,  where  it  was 
held  that  the  upper  proprietor  did  not  nec- 
essarily cause  damage  to  a  lower  proprietor 
by  digging  a  ditch  which  shortened  the 
route  of  surface  waters  falling  upon  his 
land.  In  the  case  of  Philips  v.  Taylor,  93 
Minn.  28,  100  N.  W.  649,  it  was  stated  that 
the  party  was  required  to  exercise  due  care, 
but  not,  under  all  circumstances,  to  protect 
his  neighbor.  In  Sheelian  v.  Flynn,  59 
Minn.  436,  26  L.  R.  A.  632,  61  N.  W.  462, 
the  rule  is  stated  thus:  The  common-law 
rule  is  modified  in  this  state  by  the  rule 
that  the  party  getting  rid  of  surface  water 
in  the  improvement  of  his  own  premises 
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must  so  use  his  own  as  not  unnecessarily 
or  unreasonably  to  injure  his  neighbor.  In 
Oftelie  V.  Hammond,  78  Minn.  275,  80  N.  W. 
1123,  attention  was  called  to  the  fact  that 
the  doctrine  of  reasonableness  was  adopted 
in  Sheehan  v.  FlynUy  59  Minn.  436,  26  L.  R. 
A.  632,  61  N.  W.  462;  Oilfillan  v.  Schmidt. 
64  Minn.  29,  31  L.  R.  A.  547,  68  Am.  St. 
Rep.  615,  66  N.  W.  126;  Junghlum  v.  Minne- 
apolis, N.  U.  d  8.  W,  R,  Co.  70  Minn.  153, 
72  N.  W.  971 ;  and  Burnett  v.  Great  Northern 
R.  Co,  76  Minn.  461,  79  N.  W.  523.  There 
is  no  distinction  in  the  principle  applicable 
to  cases  of  surface  water  in  the  country, 
where  lands  are  left  largely  in  their  natural 
state,  and  in  cities,  where  the  land  is  cut  up 
into  small  lots  for  the  purpose  of  improve- 
ment; but  there  may  be  a  vast  difference  in 
the  application  of  the  principle.  It  all  de- 
pends upon  the  circumstances  of  the  partic- 
ular case  as  to  what  degree  of  care  is  re- 
quired of  a  party  attempting  to  get  rid  of 
surface  water  upon  his  premises.  It  does 
not  follow  that  because  in  the  country  an 
upper  proprietor  may  be  permitted  to  aid 
the  surface  water  on  his  field  in  its  exit 
through  a  natural  channel  upon  a  lower 
proprietor,  thereby  enabling  large  volumes 
of  water  in  a  rainy  period  to  accumulate, 
that  the  same  thing  can  be  done  in  a  city  in 
thickly  settled  portions,  where  improve- 
ments are  general,  and  a  common  drainage 
system  has  been  proviaed.  Such  a  system  of 
drainage  to  carry  off  surplus  water  is  cal- 
culated to  avoid  the  very  difficulties  which 
give  rise  to  so  much  conflict  between  upper 
and  lower  proprietors  in  the  country.  The 
very  object  of  constructing  sewers  along 
public  streets  adjacent  to  premises  is  to  af- 
ford parties  making  improvements  oppor- 
tunity to  connect  therewith;  and,  if  such 
connections  can  reasonably  be  made,  upon 
what  rule  of  law  has  a  party  the  right  to 
maintain  an  improvement  and  refuse  to 
avail  himself  of  this  means  of  geting  rid 
of  a  common  enemy,  instead  of  turning  it 
upon  his  neighbor's  premises?  The  doctrine 
of  reasonableness  and  due  care  applies  to 
this  case,  and  under  the  facts  found  de- 
fendant should  have  availed  itself  of  the 
means  at  hand  to  prevent  injury  to  plain- 
tiff's property.  It  is  immaterial  that  defend- 
ant first  made  its  improvement.  It  is  not 
seriously  contended  that  defendant  did  not 
have  notice  of  the  change  in  conditions 
caused  by  the  improvement  of  the  adjacent 
lot.  It  was  open  to  casual  observation,  and 
one  of  defendant's  officers  frankly  admitted 
that  he  was  familiar  with  the  situation. 
Under  such  circumstances  defendant  was  re- 
quired to  take  notice  of  the  effect  liable  to 
be  occasioned  by  allowing  the  waters  to  run 
at  large.  While  hardly  necessary,  it  may  be 
observed  that  defendant  cannot  take  advan- 
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tage  of  the  fact  that  the  area  wall  in  ques- 
tion was  extended  about  18  inches  into  the 
alley.  If  in  so  constructing  the  building 
plaintiff's  landlord  infringed  upon  any  of 
the  rights  surrendered  to  the  public  when 
the  alley  was  dedicated  as  a  highway,  those 
questions  are  not  here  involved.  Presum- 
ably, defendant  acquired  no  right,  as  against 
an  adjacent  proprietor,  to  use  the  alley  as  a 
sewer  to  carry  off  water,  other  means  being 
reasonably  attainable. 
Order  affirmed. 

Jaggard,  J.,  dissenting: 

1.  The  facts  in  this  case,  as  found  by 
the  trial  court,  and  as  set  forth  in  the  opin- 
ion of  the  majority  of  this  court,  appear  to 
me  to  contain  demonstrable  and  vital  error. 
The  first  of  the  major  propositions  upon 
which  the  plaintiff's  case  rests  in  those  find- 
ings and  in  that  opinion  is  "that  the  sewer 
constructed  in  Sixth  street  was  connected 
with  the  sewer  system  of  the  city,  and  was 
of  sufficient  capacity  to  carry  away  enough 
water."  The  only  evidence  in  any  wise  sus- 
taining this  is  the  stipulation  of  counsel  to 
the  effect  that  for  ten  or  fifteen  years  past 
there  has  been  a  public  sewer  on  Sixth 
street  opposite  this  property,  and  that  cer- 
tain conductors  of  the  church  building  are 
connected  therewith,  un  the  contrary,  there 
was  testimony  that  in  some  storms  that  sew- 
er system  was  not  sufficient  to  take  off  all 
the  water,  and  that  at  the  corner  of  Sixth 
street  and  Hennepin  avenue  the  water  was 
running  3  inches  deep  in  the  center  of  Hen- 
nepin avenue,  uecause  the  sewers  would  not 
"take  it." 

The  second  major  propositioxi  of  plain- 
tiff's case  is  even  more  dearly  without  sup- 
port of  fact,  viz.:  "We  are  also  of  the 
opinion  that  the  finding  to  the  effect  that 
the  damages  would  have  been  avoided  had 
such  connection  been  made  prior  to  the 
storms  is  sustained  by  the  evidence.  It  was 
testified  by  certain  witnesses  for  plaintiff 
that  after  the  sewer  connections  were  made 
in  October,  1902,  no  water  had  collected  in 
the  pool  at  the  rear  of  the  parish  house  nor 
entered  plaintiff's  basement."  The  principal 
of  three  fatal  objections  to  these  proposi- 
tions is  that  this  testimony  of  the  plaintiff 
and  all  of  the  same  character  was  stricken 
out  by  the  trial  court.  The  record  shown 
that  the  plaintiff's  counsel,  like  good  law- 
yers, realized  that  they  must  prove  this 
part  of  their  case,  and  to  that  end  intro- 
duced testimony  of  a  number  of  witnesses 
tending  to  show  this  effect  of  the  subsequent 
connection  of  church  conductors  with  the 
sewers.  To  this  class  of  testimony  the  de- 
fendant at  a  number  of  places  duly  objected. 
The  court  made  its  findings  without  dis- 
posing of  these  objections.    On  the  defend- 
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ant's  motion  for  corrected  findings  it  ruled 
on  this  class  of  testimony,  sustained  the  ob- 
jection, and  excluded  the  evidence;  essen- 
tially because — and  this  is  the  second  fatal 
objection — it  is  the  well-settled  rule  in  this, 
and  practically  in  all  other,  states  that  sub- 
sequent acts  of  a  defendant  in  repairing  or 
changing  a  situation  which  had  previously 
wrought  damage  ''are  not  to  be  admitted 
under  any  circumstances."  Morse  v.  Minne- 
apolis d  8t,  L.  R.  Co.  30  Minn.  405,  16  N.  W. 
358.  In  his  memorandum  on  this  point  the 
trial  judge  said :  '*The  witness  was  allowed 
to  answer  with  the  understanding  on  the 
part  of  the  court,  as  I  now  distinctly  recall, 
that  that  class  of  testimony  would  be  re- 
ceived and  its  materiality  argued  by  coun- 
sel, and  then  be  passed  upon  by  the  court. 
.  .  .  It  follows  from  this  that  the  same 
disposition  of  this  testimony  {viz.,  that  it 
be  stricken  from  the  record)  as  in  the  for- 
mer instances  should  be  made,  and  a  settled 
case  here  amended  accordingly."  It  would 
seem  to  be  immaterial  that  the  defendant 
may  not  have  raised  the  objection  to  every 
question  on  this  subject  asked  every  witness. 
His  objection  and  exception  covered  this 
class  of  testimony,  and  in  good  faith  the 
ruling  of  the  court  must  be  held  to  have  ex- 
cluded it  all.  The  testimony,  however,  has 
to  my  mind  no  significance — ^and  this  is  the 
third  fatal  objection  to  it — ^because  the  pho- 
tographs received  in  evidence  and  other  tes- 
timony conclusvely  show  that  the  situation 
had  changed  in  material  respects. 

The  third  major  proposition  of  fact  in 
which  error  is  susceptible  of  almost  mathe- 
matical demonstration  is  this :  That  a  sub- 
stantial part  of  the  water  doing  the  damage 
came  from  plaintiff's  own  premises.  The 
spout  on  the  rear  of  plaintiff's  building 
drained  into  tne  sewer  surface  water  from 
3,900  square  feet  of  roof  surface.  Tlie  plain- 
tifi*  himself  testified  that  the  eaves  troughs 
overflowed  from  a  part  of  defendant's  roofs, 
which  drained  an  area  of  1*800  square  feet. 
The  eaves  troughs  and  conductors  on  this 
part  of  defendant's  premises  are  larger  than 
those  on  the  plaintiff's  own  premises  next- 
to  the  alley.  It  follows  that  the  eaves  on 
the  plaintiff's  premises  were  not  sufficient 
to  carry  oflf  the  water.  There  is  abundant 
testimony  in  addition  to  photographs  to  that 
effect.  The  trial  court  recognizes  this:  "It 
is  true  that  in  heavy  rains  the  eaves  troughs 
and  conductors  attached  to  the  rear  of  plain- 
tiff's building  have  not  at  all  times  conduct- 
ed and  carried  off  into  the  sewer  all  the  wa- 
ter falling  upon  its  roof,  and  hence  there 
has  been  at  times  more  or  less  of  an  overflow 
from  these  roofs."  The  overflowing  eaves 
of  plaintiff's  building  for  at  least  one  fourth 
of  its  width  clearly  must  have  gone  into  this 
area,  for  the  area  wall  began  about  3  feet 
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from  the  easterly  end  of  the  building  and 
the  windows  were  42  inches  wide.  In  obe- 
dience to  the  law  of  gravitation,  the  water 
from  the  plaintiff's  building  must  have 
joined  the  water  which  fell  into  the  area. 
It  is  only  as  to  the  remaining  three  fourths 
of  defendant's  overflow  to  which  the  court's 
argument  could  possibly  apply,  inizr.,  that  the 
slope  of  the  alley  would  have  carried  these 
overflowing  waters  away  from  the  area  to- 
wards Seventh  street.  But  the  testimony 
of  the  plaintiff's  own  enghieer  shows  that 
the  grade  at  the  spout  was  99.9  while  the 
grade  at  the  center  of  the  space  between 
plaintiff's  and  defendant's  building  was 
99.67.  The  spout  was  morts  than  12  feet 
away  from  this  space.  Accordingly  it  ap- 
pears that  at  least  one  half  of  the  overflow 
from  the  plaintiff's  own  building  went  into 
the  area.  The  wind  was  blowing  at  a  tre- 
mendous rate,  driving  the  water  falling  from 
plaintiff's  building  directly  toward  the  area. 

In  vain  one  looks  to  find  either  in  the 
memoranda  of  the  trial  court  or  in  the  opin- 
ion in  this  case  any  satisfactory  disposition 
of  the  defendant's  further  contention  that 
the  testimony  conclusively  shows  the  plain- 
tiff to  have  been  the  author  of  his  own  harm 
to  an  indeterminate  extent.  Originally  he 
claimed  damages  for  goods  destroyed  by  wa- 
ter coming  through  area  windows  whidi 
plaintiff  had  made  on  defendant's  own  land 
without  defendant's  consent.  His  audacity 
abated.  No  claim  is  now  made  for  the  re- 
covery on  this  ground.  The  court,  finding 
for  the  plaintiff,  was  faced  with  the  task  of 
showing  that  the  testimony  did  not  mix 
these  damages  up.  There  has  been  no  at- 
tempt to  justify  the  conclusion  reached  so 
far  as  this  vital  question  is  concerned.  The 
dissenting  opinion,  however,  for  sake  of  har- 
mony is  not  based  on  any  assertion  as  to 
what  the  record  discloses  on  this  point,  but 
will  rest  only  upon  the  facts  involved  in  the 
opinion  of  the  majority. 

The  fourth  major  proposition  of  fact  in 
this  case  concerns  the  exceptional  violent 
character  of  the  storms  which  the  majority 
opinion  has  not  denied,  but  ignored.  The 
testimony  on  this  point  shows  that  in  the 
May  storm  at  one  time  the  rain  was  falling 
at  the  rate  of  nearly  6  inches  per  hour,  and 
.60  of  an  inch  in  ten  minutes.  A  gale  of 
wind  blew  42  miles  per  hour  from  the 
south.  In  the  August  storm  the  rainfall  was 
2.14  inches;  1.92,  falling  within  forty-five 
minutes.  Tlie  wind  was  again  blowing  hard 
from  the  south. 

2.  So  tar  as  the  law  of  the  case  is  con- 
cerned, I  am  at  right  angles  with  the  ma- 
jority of  the  court.  The  opinion .  proceeds : 
"The  very  object  of  constructing  sewers 
along  public  streets  adjacent  lO  premises  is 
to  afford  parties  making  improvements  op- 
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portunity  to  oannect  therewith,  and,  if  such  • 
connections  can  reasonably  be  made,  upon  > 
M'hat  rule  of  law  has  a  party  the  right  to 
maintain  an  improvement  and  refuse  to 
avail  himself  of  this  means  of  getting  rid 
of  a  common  enemy,  instead  of  turning  it 
upon  his  neighbor's  premises?"  The  an- 
swer is  simple:  Upon  every  relevant  and 
recorded  rule  of  law  which  existed  before 
the  majority  opinion  was  written. 

(1)  On  the  one  hand  the  authorities 
which  the  court  cite  in  part  sustain  in  a 
negative  way  only,  and  in  part  deny,  its 
conclusions,  (a)  They  consist  principally 
of  the  Sheehan  v.  Flynn  group  of  cases, 
which  lay  down  this  vague  generalization, 
namely:  ''A  party  must  so  use  his  own  as 
to  not  unreasonably  or  unnecessarily  injure 
his  neighbor."  This  sounds  well,  but  works 
confusion.  3  Famham,  Waters,  S  889c,  p. 
2598.  It  purports  much,  but  prescribes  lit- 
tle. On  its -face  it  appears  to  be  just,  but 
it  may  become  with  undisturbed  consistency 
the  basis  of  as  many  directly  opposite  con- 
clusions from  the  same  state  of  facts  as 
there  may  happen  to  be  advocates  oppos- 
ing or  proposing.  In  this  case  it  would 
justify  with  equal  aptness  the  affirmance 
or  reversal  of  the  trial  court.  But  it 
cannot  be  determined  from  within  the  four 
comers  of  the  rule  how  this  case  should 
be  decided,  (b)  Three  specific  cases  are 
cited  as  authority  for  the  conclusions 
here  reached.  Of  these  Werner  v.  Popp, 
so  far  as  the  facts  are  concerned,  is  very 
similar  to  the  case  at  bar.  There  the 
owner  of  land  on  which  a  considerable  body 
of  surface  water  gathered  at  times  dug  a 
trench  on  his  own  land  through  which  that 
water  passed  to  a  ditch  on  an  ordinary 
highway,  and  then  through  a  culvert  by  a 
dry  run  into  a  depression  on  the  plaintiff's 
land.  It  is  to  be  observed  that  this  deci- 
sion, which,  in  eflfect,  carries  the  common- 
enemy  theory  to  a  conclusion  extreme,  if 
not  unjust,  was  reached  by  a  majority  of 
the  court  only.  The  facts  here  are  much 
stronger  for  the  defendant.  Not  only  did 
the  defendant  here  turn  less  than  one  third 
of  the  water  which  naturally  flowed  onto 
defendant's  premises,  but  the  natural  use 
of  his  own  premises  cast  such  water  on  a 
public  alley  connected  with  city  system  of 
drainage,  and  therefore  like  a  case  of  drain- 
ing rural  surface  water  on  a  road  having  a 
general  state-ditch  system.  Moreover,  in 
the  Popp  Case  the  waters  ran  onto  plain- 
tiflTs  premises  through  a  natural  channel; 
here  they  got  in  through  the  plaintiff's  own 
act  in  digging  an  excavation  into  an  alley 
and  in  insufficiently  protecting  his  premises 
against  the  water  entering  through  that 
area.  The  flexibility  and  danger  of  the  rule 
in  the  Sheehan  v.  Fli/nn  case  is  well  illus- 
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trated  by  its  citation  as  authority  for  hold- 
ing the  defendant  harmless  there  for  an  ob- 
vious trespass,  and  here  liable  for  breach  of 
duty  to  insure  against  damage.  The  second 
specific  case — Philips  v.  Taylor — is  much 
more  nearly  in  point  in  logic  Water  was 
carried  from  roof  of  a  warehouse  by  con- 
ductors to  a  drain,  thence  ran  through  a 
culvert  to  sandy  soil,  where  ordinarily  it 
was  absorbed.  By  an  extraordinaiy  and  un- 
usual storm  the  premises  of  both  parties 
were  flooded.  So  the  waters  here  were 
drained  into  an  alley,  which  was  ordinarily 
porous  enough  to  absorb  them.  Because  of 
the  phenomenal  nature  of  the  storm  in  both 
cases  the  premises  of  both  plaintiff  and  de- 
fendant were  damaged.  The  rule  in  both 
cases  should  be  as  Judge  Brown  said  in  the 
Philips  Case,  that  the  damage  must  be 
deemed  incidental  to  the  use  and  ownership 
of  private  property.  And  see  Miller  v.  Wil- 
son, 104  111.  App.  557.  (For  statement  of 
similar  facts,  see  page  558.)  The  third 
specific  case — Brown  v.  Winona  d  8.  W.  R, 
Co, — ^has  little  direct  significance.  What  is 
quoted  from  it  is  fairly  inconsistent  with 
the  proposition  it  is  cited  to  sustain. 

(2)  On  the  other  hand,  the  authorities 
which  the  court  does  not  cite,  but  to  most  of 
which  its  attention  has  been  called,  are  af- 
firmatively inconsistent  with  its  conclusion. 
(a)  The  only  case  upon  the  duty  of  draining 
surface  water  into  a  sewer  denies  the  exist- 
ence of  such  legal  duty.  Sentner  v.  Tecs, 
132  Pa.  216,  18  Atl.  1114,  approved  in  Hall 
V.  Rising  (Ala.)  37  So.  586.  (b)  The  over- 
whelming weight  of  authority  is  to  the  effect 
that  in  a  city  adjoining  property  owners 
have  a  right  to  drain  surface  water  onto 
public  streets  and  alleys,  subject  to  munic- 
ipal control.  In  Phillips  v.  WaterJiouse, 
69  Iowa,  199,  58  Am.  Rep.  220,  28  N.  W. 
539,  defendant  drained  surfape  water  from 
his  building  to  an  alley  in  its  rear,  whence 
it  flowed  to  the  plaintiff's  premises  below 
grade.  In  holding  that  the  defendant  was 
not  liable  to  consequent  damage  the  court 
said :  "The  .  .  .  [owner  of  a  lot]  had 
the  undoubted  right  to  erect  a  building 
covering  his  whole  lot.  Water  falling  there- 
on must  be  discharged  therefrom;  and,  sub- 
ject only  to  municipal  control,  the  •  .  . 
[owner]  had  the  right  to  discharge  such 
water  on  the  street  or  alley.  He  had  pre- 
cisely the  same  right  in  this  respect  as  he 
had  the  right  to  walk  on  the  street  or  alley. 
He  had  the  further  right  to  so  construct 
the  building  as  to  cause  the  water  to  flow 
and  be  discharged  at  one  or  more  places.  Of 
necessity  this  must  be  so."  This  case  was 
expressly  followed  in  Hall  v.  Rising  (1904; 
Ala.)  37  So.  587.  And  see  Young  v.  Leedom, 
67  Pa.  351;  Nelson  v.  Fehd,  104  III.  App. 
114;   Vandenciele  v.  Taylor,  65  N.  Y.  341. 
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The  same  principles  of  liability  and  immu- 
nity on  this  immediate  subject  which  apply 
to  individuals  apply  also  to  cities.  Flagg 
V.  Worcseter,  13  Gray,  601  ;'Parfc«  v.  New- 
buryport,  10  Gray,  28 ;  Oftelie  v.  Hammond, 
78  Minn.  275,  80  N.  W.  1123;  Qilman  v.  La- 
conia,  65  N.  H.  130,  20  Am.  Rep.  175;  Hoyt 
V.  Hudson,  27  Wis.  656,  9  Am.  Rep.  473. 
The  city  has  a  right  to  construct  and  main- 
tain, its  streets,  alleys,  and  sewers  so  as  to 
solve  municipal  problems,  including  this  one 
of  surface  water,  according  to  its  own  judg- 
ment; and  if  in  grading  or  maintaining  a 
street  it  casts  such  water  on  the  premises 
of  an  adjoining  owner,  he  cannot  recover 
damages  therefor.  Such  owner  may  protect 
himself  by  building  an  adequate  embank- 
ment, by  filling  his  lot  high  enough  to  pre- 
vent overflow,  by  constructing  a  sufficient 
building,  or  otherwise  so  as  in  actual  fact 
to  keep  out  the  offending  waters.  In  Alden 
V.  Minneapolis,  24  Minn.  254,  Cornell,  J., 
said:  "This  he  could  lawfully  have  done, 
as  he  possessed  the  common-law  right  of 
use  and  enjoyment  in  respect  to  his  lot  as 
fully  and  to  the  same  extent  as  the  city 
did  in  respect  to  its  streets.  Each  had  the 
right  to  use  and  improve  for  any  legitimate 
purpose  and  in  such  manner  as  would  pro- 
tect against  the  incursion  or  accumulation 
of  mere  surface  water."  And  see  Lee  v. 
Minneapolis,  22  Minn.  13;  8i,  Paul  d  D. 
R.  Co,  V.  Duluth,  66  Minn.  494,  23  L.  R.  A. 
88,  45  Am.  St.  Rep.  491,  58  N.  W.  159; 
Stewart  v.  Clinton,  79  Mo.  603;  Morris  v. 
Council  Bluffs,  67  Iowa,  343,  56  Am.  Rep. 
343,  25  N.  W.  274;  Hoffman  v.  Muscatine, 
113  Iowa,  332,  85  N.  W.  17;  Simpson  v. 
Keokuk,  34  Iowa,  568;  Bangor  v.  Lansil, 
51  Me.  521. 

(3)  The  plaintiff  would  have  been  fully 
justified  in  protecting  himself  against  all 
incursions  of  surface  water.  Blakely  Twp. 
V.  Devine,  36  Minn.  53,  29  N.  W.  342;  Mid- 


dlesex Co,  V.  McCue,  149  Mass.  103,  14  Am. 
St.  Rep.  402,  21  N.  E.  230.  He  was  the 
judge  as  well  as  the  author  of  his  own  do- 
vices.  Neither  his  success  nor  his  failure, 
nor  his  diligence  nor  negligence,  can  alon« 
be  made  the  basis  of  his  neighbor's  liability. 
As  to  the  design  of,  selection  of  materials 
for,  and  the  construction  of,  his  area  wall 
and  its  coping,  his  neighbor  had  no  choice 
and  no  voice.  The  latter  is  not  responsible 
for  the  consequences  of  the  plaintiff's  own 
instrumentalities.  If  the  plaintiff  kept  the 
surface  water  out,  he  would  have  suffered  no 
damage;  if  he  did  not,  he  ought  to  endure 
the  harm  he  has  not  prevented.  Macon  v. 
Dannenherg,  113  Ga.  1111,  39  S.  E.  446. 
And  see  Outherie  v.  yix,  5  Okla.  555,  49 
Pae.  917.  The  mere  fact  that  he  may  not 
have  been  negligent  in  constructing  his  area 
wall  does  not  make  the  defendant  his  in- 
surer against  damage  by  surface  water. 
Defendant  took  no  better  care  of  himself 
than  of  his  neighbor,  and  took  the  same 
care  of  both,  which  was  shown  by  the  testi- 
mony to  have  been  usual  and  customary  in 
that  neighborhood. 

(4)  The  fact  that  the  plaintiff's  own  over- 
flowing eaves  contributed  largely,  although 
tct  an  indeterminate  extent,  to  the  damage 
for  which  he  seeks  recovery,  puts  him  con- 
clusively out  of  court  upon  the  record  in  this 
case.  Sloggy  v.  Dilltoorth,  38  Minn.  179, 
185,  8  Am.  St.  Rep.  656,  36  N.  W.  451. 
.  Since  this  dissent  was  filed,  the  majority 
opinion  was  changed  in  this  respect,  viz.: 
So  as  to  rest  the  proposition  of  fact  that 
sewer  connections  would  have  prevented 
damage,  not  on  plaintiff's  testimony,  as  ap- 
peared in  the  original  opinion,  but  on  the 
other  testimony.  "All  testimony  of  that 
class"  was,  however,  stricken  out  by  the  trial 
court. 

Petition  for  rehearing  denied. 
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tliat  tlie  one  -who  aifcned  a  memoran- 
dmu  for  the  nale  of  grooda  necessary  to 
satisfy  the  statute  of  frauds  acted  as  agent 
for  the  one  who  Is  seeking  to  enforce  the  con- 
tract, so  as  to  permit  him  to  maintain  the 
action. 

(March  7,  1905.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the    Superior    Court    for    Rockingham 
County   made  during  the  trial   of  actions 


NOTS. — As  to  admissibility  of  parol  evidence 
to  show  that  maker  of  note  signed  only  as 
agent,  see,  in  this  series,  Keldan  v.  WInegar,  20 
L.  R.  A.  706,  and  note  as  to  admissibility  of 
extrinsic  evidence  to  show  who  Is  liable  as  the 
maker  of  a  note ;  also  Shaey  v.  Adair,  89  L.  R. 
60  L.  R.  A. 


A.  473,  and  Second  Nat.  Bank  v.  Midland  Steel 
Co.  52  L.  R.  A.  307. 

As  to  admissibility  of  parol  evidence  to  show 
relation  which  parties  to  non-negotiable  in- 
strument bear  to  each  other,  see  Young  y. 
Sehon,  62  L.  R.  A.  499. 
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brought  to  enforce  contracts  for  the  pur- 
chase of  certain  goods  and  merchandise. 
Su8tained. 

Defendants  contracted  with  an  agent 
of  plaintiff  to  purchase  goods  to  such  an 
amount  that  the  contract  would,  under  the 
statute  of  frauds,  have  been  invalid  unlesa 
in  writing.  A  sufficient  memorandum  was 
signed  by  each  defendant  to  satisfy  the 
statute,  and  also  by  the  agent,  but  the  fact 
of  the  agency  or  the  name  of  the  plaintiff 
was  not  disclosed.  The  court  below  ruled 
that  the  memorandum  was  insufficient  to 
enable  the  plaintiff  to  enforce  the  contracts, 
and  granted  nonsuits. 

Further  facts  appear  in  the  opinion. 

Mr.  Jolui  T.  Bartlett  for  plaintiff. 

Messrs.  Ernest  !••  Ovptill  and  Page 
A  Bartlett,  for  defendants: 

The  memorandum  did  not  comply  with 
the  statute  of  frauds  because  it  did  not  con- 
tain all  the  essentials  of  the  contract.  It 
did  not  contain  the  name  of  the  plaintiff, 
who  now  sues  on  the  alleged  contract.  The 
name  of  a  party  is  essential. 

Sherlume  v.  8hav>j  1  N.  H.  157,  8  Am. 
Dec.  47;  Brown  v.  WUpple,  58  N.  H.  229. 

Nonsuit  was  properly  ordered. 

Webster  v.  Clark,  60  N.  H.  36. 

Binsham,  J.,  delivered  the  opinion  of 
the  court: 

As  both  contracts  are  for  sales  of  goods 
at  prices  exceeding  $33,  they  are  within 
the  statute  of  frauds,  and  the  question  aris- 
es whether  the  memorandum  in  each  case 
is  sufficient  to  satisfy  the  requirements  of 
the  statute,  the  plaintiff  not  being  named 
or  described  in  either  of  them.  In  Chand- 
ler V.  Coe,  54  N.  H.  561,  676,  it  was  held 
*'that,  where  there  is  a  written  contract  not 
under  seal,  executed  in  the  name  of  an 
agent,  parol  evidence  is  admissible  for  the 
purpose  of  charging  an  unknown  princi 
pal;"  that  the  admission  of  parol  testi- 
mony for  such  a  purpose  and  under  such 
circumstances  does  not  contradict  or  vary 
the  terms  of  the  written  instrument,  and  is 
not  admitted  for  that  purpose,  but  for  the 
purpose  of  applying  and  giving  effect  to  an 
established  rule  of  law,  to  wit,  that  the  act 
of  the  agent  in  signing  the  agreement  in 
pursuance  of  his  authority  is  in  law  the 
act  of  the  principal, — the  agent's  signature 
is  the  principal's  signature.  The  doctrine 
-that  an  undisclosed  principal  may  sue  in 
liis  own  name  upon  a  written  as  well  as  an 
oral  contract  made  by  an  agent  in  his  own 
name,  and  that  parol  evidence  is  admissible 
to  prove  the  plaintiff's  interest,  is  well  es- 
tablished in  this  state  and  in  other  juris- 
dictions. Elkins  V.  Boston  d  M.  R.  Co. 
10  N,  H.  337,  341,  342,  51  Am.  Dec.  184; 
Chandler  v.  Coe,  54  N.  H.  561,  576;  Bryant 
60  L.  R.  A. 


V.  Wells,  56  N.  H.  162;  MoIniWe  ▼.  Eva^, 
50  N.  H.  237;  Boudreau  v.  Eastman,  69 
N.  H.  467 ;  Tainter  v.  Lombard,  63  Me.  369, 
87  Am.  Dec.  652;  Huntington  v.  Know,  7 
Cush.  371;  Barry  v.  Page,  10  Gray,  398; 
Winchester  v.  Howard,  97  Mass.  303,  98 
Am.  Dec.  93;  Sims  v.  Bond,  6  Bam.  &  Ad. 
389;  Wilson  v.  Hart,  7  Taunt.  295.  Does 
the  statute  of  frauds  prevent  the  enforce- 
ment of  this  principle  of  agency  by  exclud- 
ing oral  evidence  to  prove  the  facts  to 
which  it  may  oe  applied?  As  we  have  al- 
ready seen,  such  evidence  is  admissible  in 
the  case  of  a  written  contract,  and  it  would 
seem  that  it  should  be  equally  admissible  in 
the  case  of  a  memorandum  of  an  oral  con- 
tract within  the  statute  of  frauds,  unless  the 
statute  clearly  excludes  it.  In  Chandler  v. 
Coe,  54  N.  H.  574,  it  is  stated  that  "it  nas 
been  conceded,  in  the  argument  for  the 
defendants,  that  the  statute  of  frauds  in- 
terposes no  obstacle  to  the  maintenance  of 
an  action  against  a  principal,  although  the 
note  or  memorandum  required  by  the  stat- 
ute is  signed  by  his  agent,  and  the  name  of 
the  principal  nowhere  appears  in  it."  If 
this  is  a  correct  interpretation  of  the  act, 
the  converse  proposition  must  be  equally 
true,  which  would  permit  an  undisclosed 
principal  to  enforce  the  provisions  of  the 
contract  by  a  suit  upon  it.  In  Lang  ▼. 
Henry,  54  N.  H.  57,  60,  the  court,  in  speak- 
ing of  this  question,  said  that  "parol  evi- 
dence is  admissible  to  apply  the  contract 
to  the  parties,  as  to  show  that  one  of  the 
signers  acted  as  agent  for  the  plaintiff  or 
the  defendant;"  citing  Trueman  v.  Loder, 
11  Ad.  &  El.  680,  and  Higgins  ▼.  Senior, 
8  Mees.  &  W.  834,  836.  In  these  cases  it 
was  held  that  parol  evidence  was  admissi- 
ble "to  show  that  one  or  both  of  the  con- 
tracting parties  were  agents  for  other  per- 
sons, and  acted  as  such  agents  in  making 
the  contract,  so  as  to  give  the  benefit  of  the 
contract,  on  the  one  hand,  to,  and  charge 
with  liability,  on  the  other,  the  unnamed 
principals;  and  this  whether  the  agreement 
be  or  be  not  required  to  be  in  writing  by 
the  statute  of  frauds."  The  same  reason- 
ing was  applied  in  these  cnses,  with  ref- 
erence to  a  memorandum  under  the  stat- 
ute of  frauds,  as  was  applied  in  Chandler 
V.  Coe  to  a  w^ritten  contract.  There  is 
without  doubt  a  conflict  of  authority  upon 
the  question,  but  the  most  reasonable  view 
seems  to  be  that  as  to  a  memorandum  of 
a  contract  for  a  sale  of  goods  the  statute 
does  not  change  the  law  regulating  the 
rights  and  liabilities  of  principals  and 
agents,  either  as  between  themselves  or  as 
to  third  parties;  that  the  provisions  of  the 
statute  are  complied  with  if  the  names  of 
competent  contracting  parties  appear  in  the 
memorandum;  and  that,  if  a  party  be  an 
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agent,  it  is  not  necessary  that  the  name  of 
the  principal  be  disclosed  in  the  memoran- 
dum. See  Kingsley  v.  Biebrechi,  92  Me. 
30,  69  Am.  St.  Rep.  486,  42  Atl.  240; 
WilliaiM  V.  Bacon,  2  Gray,  387;  Lemed 
V.  Johns,  9  Allen,  419;  Sanborn  ▼.  Flag- 
ler, 9  Allen,  474;  Oowen  v.  KlouB,  101 
Mass.  449;  Brodhead  ▼.  Reinhold,  200  Pa. 
618,  86  Am.  bt.  Rep.  735,  50  Atl.  229; 
Thayer  v.  Luce,  22  Ohio  St.  62;  Salmon 
Falls  Mfg,  Co.  v.  Qoddard,  14  How.  446^ 
14  L.  ed.  493;  Benjamin,  Sales,  7th  ed.  §1| 
208,  219;  3  Parsons,  Contr.  9th  ed.  10-13; 
Browne,  Stat.  Fr.  S§  373,  376.  Sherburne 
V.  Shaw,  1  N.  H.  157,  8  Am.  Dec.  47,  is  not 
in  conflict  with  the  above  cases.  In  that 
case  the  subject-matter  of  the  contract  was 
land,  and  it  was  held  that  the  auctioneer, 
by  placing  his  name  upon  the  memorandum, 
did  not  intend  to  have  it  understood  that 
he  was  acting  as  vendor;  that  no  one  was 
named  or  disclosed  in  the  writings  as  vend- 
or; and  that,  if  the  auctioneer  had  intended 
to  act  as  agent  for  the  owners,  his  author- 
ity to  do  so  could  not  be  shown  by  oral 
evidence,  as  our  statute  r^^lating  con- 
tracts for  the  sale  of  land  expressly 
requires  the  agent's  authority  to  be  in 
writing.  Laws,  ed.  1815,  p.  101,  i  3;  Pub. 
Stat  1901,  chap.  215,  i  1.  Qrafion  v. 
CummUigs,  99  U.  S.  100,  26  L.  ed.  368, 
and  McOovem  v.  Hem,  153  Mass.  308,  10 
L.  R.  A.  815,  25  Am.  St.  Rep.  632,  26  N. 
E.  861,  are  cases  of  the  same  nature,  and 
the  decisions  are  placed  upon  like  grounds. 
Salmon  Falls  Mfg,  Co,  v.  Ooddard,  14  How. 
446,    14   L.   ed.   493,   has   been   cited   with 


approval  in  our  decisions,  in  so  far  as  it 
held  that  it  was  competent  to  show  by 
parol  testimony  that  one  who  signed  the 
memorandum  in  his  own  name  acted  as 
agent  for  an  undisclosed  principal.  Cfiand- 
ler  V.  Cos,  54  N.  Ji.  571.  But  to  the  extent 
that  it  allowed  oral  evidence  to  be  intro- 
duced to  show  which  of  the  parties  signing 
the  memorandum  was  vendor  and  wliich 
was  purchaser  it  has  been  disapproved. 
Brown  v.  Whipple,  58  N.  H.  229,  231.  If 
in  Broum  v.  Whipple  the  memorandum  is 
to  be  considered  as  signed  by  the  defendant, 
and  as  designating  him  as  purchaser,  it 
failed  to  name  or  describe  the  plaintiff  as 
a  party  to  the  contract,  or  to  refer  to  any 
writings  in  which  he  was  so  named.  In 
Rafferty  v.  Lougee,  63  N.  H.  54,  the  mem- 
orandum of  sale  was  not  signed  by  any 
one,  and  it  made  no  reference  to  any  writ- 
ings signed  by  the  parties  to  the  contract, 
or  in  which  they  were  named  or  described. 
In  McDonald  v.  Femald,  68  N.  H.  171,  38 
Atl.  729,  the  memorandum  was  signed  by 
the  defendant,  and  the  plaintiff,  though 
not  named,  was  held  to  be  sufficiently  de- 
scribed as  one  of  the  contracting  parties 
by  the  clause,  "all  men  such  as  are  now 
at  work  for  B.  R.  Condon,  subcontractor." 
These  decisions  do  not  conflict  with  the 
result  we  have  reached,  and  we  know  of 
no  case  in  this  state  in  which  a  contrary 
view  has  been  entertained.  The  order, 
therefore,  in  each  case  is: 
Exceptions  sustained. 

All  concur. 
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17. 

ASHEVILLE  ELECTRIC  COMPANY  et  al, 
Appts. 

(138  N.  C.  634.) 

1«  Authority  giyren  to  a  municipal  cor- 
poration to  permit  the  erection  of 
teleirraiib  and  electric-llgbt  wires  and  poles 
in  the  streets  does  not  include  power  to  vio 
late  private  rights. 

2.  Municipal  authority  to  place  poleti 
for  the  support  of  ele'ctric-liffht  'vriren 
upon  the  sidewalk  0  a  certain  street  does 
not  relieve  the  one  so  doing  from  liability  to 


the  owner  of  the  fee  for  the  yalue  of  trees 
removed  to  make  room  for  the  poles. 
3.  Punitive  damaffcs  may  he  allowed 
for  the  cuttlnir  of  trees  upon  the 
■Ide^'alk  for  the  accommodation  of  elec- 
tric-light wires,  in  entire  disregard  of  the 
rights  of  the  abutting  owner,  and  against 
his  protest. 

(May  26,  1905.) 

APPEAL  by  defendants  from  a  jndjtment 
of  the  Superior  Court  for  Buncombe 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  the  alleged 


Note. — For  other  cases  in  this  series  as  to 
cutting  of  trees  in  highway  to  make  room  for 
electric  wires,  see  Bradley  v.  Southern  New 
England  Teleph.  Co.  82  L.  R.  A.  280:  South- 
em  Bell  Teleph.  &  Teleg.  Co.  v.  Francis,  31 
L.  R.  A.  Ift3 :  Wyant  v.  Central  Teleph.  Co.  47 
L.  R.  A.  497;  Bronson  y.  Albion  Teleph.  Co. 
69  L.  R.  A. 


GO  L.  R.  A.  426;   Hazlehurst  v.  Mayes,  04   L. 
R.  A.  805. 

As  to  right  of  street  railway  company  to  re- 
move shade  trees  In  the  construction  of  Its  road, 
see  Miller  y.  Detroit,  Y.  &  A.  A.  R.  Co.  51  L.  B. 
A.  955. 
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wrongful  destruction  of  trees  belonging  to 
them.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  C.  Martin  and  F.  A.  Bond- 
ley,  for  appellants : 

The  removal  of  the  tree  complained  of  in 
this  action  was,  in  truth,  the  act  of  the 
city  of  Ashcville.  The  city  had  delegated 
the  control  of  the  streets  and  matters  re- 
lating thereto  to  a  street  committee.  It  had 
the  right  to  do  this,  and  such  a  course  was 
entirely  lawful  and  regular. 

Tate  V.  Greensboro,  114  N.  C.  392,  24  L. 
R.  A.  671,  19  S.  E.  767. 

The  city  could  ratify  such  an  act,  even  if 
it  had  not  directed  it  in  the  first  instance. 

Wolfe  V.  Pearson,  114  N.  C.  621,  19  S.  E. 
264. 

The  city  had  the  right  to  remove  shade 
trees  in  the  street. 

Tate  V.  Greensboro,  114  N.  C.  392,  24  L. 
R.  A.  671,  19  S.  E.  767;  Chase  v.  Oshkosh, 
81  Wis.  313,  15  L.  R.  A.  553,  29  Am.  St. 
Rep.  898,  51  N.  W.  560;  2  Dill.  Mun.  Corp. 
8  688;  2  Beach,  Pub.  Corp.  S  1234;  1  Beach, 
Pub.  Corp.  §  568;  Gaylord  v.  King,  142 
Mass.  495,  8  N.  E.  596;  Brainard  v.  Clapp, 
10  Cush.  6,  57  Am.  Dec.  74. 

The  action  of  the  city  in  directing  the 
removal  of  the  trees,  as  well  as  its  action  in 
subsequently  ratifying  such  removal,  is  not 
subject  to  review  at  the  hands  of  the  court. 

Tate  V.  Greensboro,  114  N.  C.  392,  24  L. 
R.  A.  671,  19  S.  E.  767;  Chase  v.  Oshkosh. 
81  Wis.  313,  15  L.  R.  A.  553,  29  Am.  St. 
Rep.  898,  51  N.  W.  560;  1  Lewis,  Em.  Dom. 
p.  319;  2  Beach,  Pub.  Corp.  §  1234. 

Land  condemned  for  a  street  is  so  con- 
demned for  all  purposes  to  which  a  street 
is  properly  put. 

Elliott,  Roads  &  Streets,  529,  530;  2  Dill 
Mun.  Corp.  §§  6566,  683,  688. 

Electric  poles  are  among  these  uses. 

Bmith  V.  Goldsboro,  121  N.  C.  350,  28  S. 
E.  479;  Mordhurst  v.  Ft.  Wayne  d  8.  W. 
Traction  Co.  (Ind.)  66  L.  R.  A.  105,  71  N. 
E.  642;  MoCann  v.  Johnson  County  Teleph. 
Co.  69  Kan.  210,  66  L.  R.  A.  171,  76  Pac. 
870;  Eustis  v.  Milton  Street  R.  Co.  183 
Mass.  686,  67  N.  E.  663;  A^eti?  England 
Teleph.  d  Teleg.  Co.  v.  Boston  Terminal  Co. 
182  Mass.  397,  65  N.  E.  835;  White  v. 
Blanchard  Bros.  Chranite  Co.  178  Mass.  363, 
59  ]Sf.  E.  1025;  Austin  v.  Detroit,  T.  d  A. 
A.  R.  Co.  134  Mich.  149,  96  N.  W.  35. 

Such  uses  of  a  street  do  not  constitute  an 
additional  servitude  upon  the  land  occupied 
thereby. 

Smith  V.  Goldsboro,  121  N.  C.  350,  28  S. 
E.  479;  1  Lewis,  Em.  Dom.  S§  160-162; 
Raleigh  d  G.  R.  Co.  v.  Davis,  19  N.  C.  (2 
Dev.  &  B.  L.)  451. 

Trees  in  a  street  may  be  cut  or  removed 
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for  the  purpose  of  erecting  electrie  poles 
and  wires. 

1  Lewis,  Em.  Dom.  pp.  318,  320;  Miller 
V.  Detroit,  Y.  d  A.  A.  R.  Co.  125  Mich.  171, 
51  L.  R.  A.  955,  84  Am.  St.  Rep.  569,  84 
N.  W.  49 ;  Wyant  v.  Central  Teleph.  Co.  123 
Mich.  51,  47  L.  R.  A.  497,  81  Am.  St  Rep. 
155,  81  N.  W.  928;  Dodd  v.  Consolidated 
Traction  Co.  57  N.  J.  L.  482,  31  Atl.  980; 
Southern  Bell  Teleph.  Co.  v.  Francis,  109 
Ala.  224,  31  L.  R.  A.  193,  55  Am.  St.  Rep. 
930,  19  So.  1 ;  Hazlehurst  v.  Mayes,  84  Miss. 
7,  64  L.  R.  A.  805,  36  So.  33 ;  Georgetown  d 
L.  Traction  Co.  v.  Mulholland,  25  Ky.  L. 
Rep.  578,  76  S.  W.  148. 

For.  these  purposes  the  sidewalk  is  a  part 
of  the  street. 

Tate  V.  Greensboro,  114  N.  C.  392,  24  L. 
R.  A.  671,  19  S.  E.  767;  Chase  v.  Oshkosh, 
81  Wis.  313,  15  L.  R.  A.  553,  29  Am.  St. 
Rep.  898,  61  N.  W.  660;  2  Beach,  Mun.  Corp. 
§  1234;  2  DiU.  Mun.  Corp.  §S  614,  686. 

The  municipality  has  the  right  to  confer 
upon  a  public-service  corporation  the  privi- 
lege of  using  any  portion  of  the  condemned 
street,  whether  it  has  been  used  for  any 
other  street  purpose  or  not. 

Miller  v.  Detroit,  T.  d  A.  A.  R.  Co.  125 
Mich.  171,  51  L.  R.  A.  955,  84  Am.  St.  Rep. 
569,  84  N.  W.  49;  Dodd  v.  Consolidated 
Traction  Co.  57  N.  J.  L.  482,  31  Atl.  980; 
Southern  Bell  Teleph.  Co.  v.  Francis,  109 
Ala.  224,  31  L.  R.  A.  103,  55  Am.  St.  Rep. 
930,  19  So.  1 ;  Georgetoum  d  L.  Traction  Co. 
V.  Mulholland,  25  Ky.  L.  Rep.  578,  76  S.  W. 
148. 

Messrs.  Frank  Carter  and  H.  C» 
Cliedeflter,  for  appellees: 

The  question  as  to  whether  the  tree  was 
in  fact  taken  for  public  purposes,  or  for  the 
private  gnin  and  advantage  of  defendants, 
was  for  the  jury. 

Stratford  v.  Greensboro,  124  N.  C.  127,  32 
S.  E.  394;  Seattle  d  M.  R.  Co.  v.  State,  7 
Wash.  160,  22  L.  R.  A.  222,  38  Am.  St 
Rep.  866,  34  Pac.  661;  Cooley,  Const.  Lim. 
763,  764,  774,  776. 

The  abutting  owner  has  a  remedy  in  tres- 
pass for  wrongful  destruction  of  shade  trees 
in  the  street. 

Elliott,  Roads  &  Streets,  §§  690,  708;  Dill. 
Mun.  Corp.  §§  656o,  6,  663,  p.  791,  note. 

The  courts  are  authorized  to  interfere 
where  there  is  an  abuse  of  discretion  by 
the  municipal  authorities  in  removing  valu- 
able shade  trees  without  any  reasonable  ne- 
eessity  therefor. 

Lewis,  Em.  Dom.  §  132a;  Atlanta  v.  Holli' 
day,  96  Ga.  546,  23  S.  E.  509. 

Connor,  J.,  delivered  the  opinion  of  the 
court: 

For  the  purpose  of  disposing  of  the  ques- 
tions presented  upon  this  record,  we  may 
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take  certain  propositions  as  settled:  The 
land  oyer  which  are  the  street  and  side- 
walk upon  which  plaintiff  resides  was  th«' 
property  of  the  grantor  of  the  plaintiff.  By 
condemnation  proceedings  duly  had,  the  city 
of  Asheville  acquired  an  easement  over  said 
land  for  the  purpose  of  enabling  it  to  open 
and  maintain  a  public  street  and  sidewalk 
for  the  use  of  the  citizens  of  Asheville. 
That  the  fee  to  said  land  remained  in  the 
owner,  and  was  granted  to  plaintiff,  to- 
gether with  the  lot,  to  the  outer  edge  of  the 
sidewalk.  The  tree,  cut  down  by  the  defend- 
ants, stood  upon  the  sidewalk,  on  the  outer 
edge,  and  was  not  a  nuisance  to,  or  interfer- 
ence with  the  public  use  of,  the  sidewalk. 
That  the  city,  by  its  charter  and  amend- 
ments thereto,  had  control  of  the  street  and 
sidewalk,  with  all  of  the  powers  in  regard 
to  the  use  thereof  and  of  removing  obstruc 
tions  therefrom  necessary  and  convenient  to 
that  end.  That  such  powers  included  the 
right  to  cut  down  and  remove  this  or  any 
other  tree  on  the  street  or  sidewalk  which, 
m  the  judgment  of  the  city  authorities,  wan 
a  nuisance  to,  or  an  obstruction  of,  the  pub- 
lic in  the  use  of  the  street  and  sidewalk. 
That  said  tree  afforded  shade  to  the  premis- 
es and  residence  of  plaintiff,  land  its  re- 
moval depreciated  the  value  of  plaintiff's 
property  to  the  extent  of  $499,  as  found  by 
.  the  jury.  In  view  of  His  Honor's  instruc- 
tion to  the  jury,  we  must  assume  that  the 
jury  found,  and  we  find  ample  reason  to 
justify  such  finding,  that  the  defendant  elec- 
tric light  company,  with  the  permission  of 
the  superintendent  of  streets  of  the  city  of 
Asheville,  afterwards  approved  by  the  board 
of  aldermen,  removed  the  tree  for  the  pur- 
pose of  more  conveniently  erecting  its  poles 
and  stringing  its  electric  wires  along  the 
street.  His  Honor  thus  stated  the  conten- 
tion on  the  part  of  the  defendants :  "The  de- 
fendants contend  that  they  had  the  right  to 
cut  down  this  tree  on  account  of  the  fact 
that  the  land  was  condemned  for  a  street, 
that  they  had  the  right  to  cut  it  down  for 
any  purpose,  and  especially  that  they  had 
the  right  to  cut  it  down  for  the  purpose  of 
allowing  electric-light  wires  to  pass  there, 
which  they  say  was  for  the  benefit  of  the 
public.  The  court  charges  you  that  if  that 
was  the  purpose,  and  the  city  allowed  th** 
corporations  that  ran  the  electric-light  wires 
and  the  railroad  company  to  do  so  more  con- 
veniently, then  it  would  be  your  duty  to 
answer  the  first  issue,  *Yes.'  The  city  would 
not  have  the  right,  as  the  court  views  the 
matter,  to  cut  down  that  tree  for  the 
purpose  of  appropriating  that  part  of 
the  land  for  the  use  of  the  defendants 
unless  the  condemnation  was  for  the  pur- 
pose of  the  city,  and  they  would  not  have 
the  right  to  go  there  and  cut  down  the  tree 
69  L.  R.  A. 


unless  they  were  going  to  use  it  for  the  pur- 
pose for  which  it  was  condemned."  Before 
discussing  the  exceptions  which  challenge 
the  correctness  of  this  and  other  instructions 
involving  the  same  principle,  it  is  proper  to 
say  that,  by  an  amendmeint  to  the  charter 
of  the  city  made  subsequent  to  the  condem- 
nation of  the  land  for  a  street  and  sidewalk, 
the  city  authorities  were  given  power  to 
permit  the  erection  of  telegraph,  electric 
light,  poles  and  wires,  etc.,  on  and  over  the 
public  streets  of  said  city.  This  power,  of 
course,  in  no  manner  affects  the  rights  of 
abutting  owners.  The  legislature  could  not 
have  intended,  because  it  had  no  authority, 
to  confer  such  power,  to  be  exercised  in 
violation  of  such  private  rights.  It  simply 
empowered  the  aldermen  to  grant  the  fran- 
chise over  the  streets  of  the  city,  subject,  of 
course,  to  the  rights  of  the  citizen  in  respect 
to  his  private  property.  The  legislature  had 
no  power  itself  to  empower  corporations 
to  appropriate  private  property  without 
compensation,  and,  of  course,  could  not  au- 
thorize the  city  to  do  so.  Chesapeake  d  P. 
Teleph.  Co,  v.  Mackenzie,  74  Md.  36,  28  Am. 
St.  Rep.  219,  21  Atl.  690. 

There  are  a  large  number  of  exceptions 
to  His  Honor's  charge,  both  in  respect  to 
instructions  given  and  refused.  We  do  not 
deem  it  necessary  to  pass  upon  all  of  them, 
because,  in  our  view  of  the  case,  assuming 
the  facts  to  be  as  contended  by  defendants, 
we  find  no  error  in  the  record.  Conceding 
to  the  city  of  Asheville  the  largest  possible 
powers  in  respect  to  opening  and  controlling 
its  public  streets.,  they  must  all  be  construed 
and  exercised  within  the  well-defined  limi- 
tation that  they  are  held  and  to  be  used  as 
a  public  trust  for  the  benefit  of  the  citizens 
of  Asheville,  and  not  for  the  convenience, 
or  even  the  necessities,  of  private  persons  " 
or  corporations.  In  speaking  of  the  exercise 
of  this  power,  the  New  York  court  says: 
"But  we  think  it  cannot,  under  guise 
of  exercising  this  power,  appropriate  a  part 
of  a  street  to  the  exclusive,  or  practically 
to  the  exclusive,  use  of  a  railroad  company, 
so  as  to  cut  off  abutting  owners  from  the 
use  of  any  part  of  the  street,  .  .  .  with- 
out making  compensation  for  the  injury  sus- 
tained." Reining  v.  New  York,  L.  d  W,  R, 
Co,  128  N.  Y.  168,  14  L.  R.  A.  133,  28  N.  E. 
640. 

As  the  question  is  one  of  much  practical 
importance  to  the  people  of  the  state,  we 
will  endeavor  to  mark  the  line  which  limits 
the  power  of  municipal  and  quasi  public 
corporations,  or  private  corporations  en- 
gaged in  public  service,  in  interfering  with 
the  rierhts  of  abutting  owners  upon  streets 
and  highways.  This  court  has  in  Tate  v. 
Greenahoro,  114  N.  C.  392,  24  L.  R.  A.  671, 
19  S.  E.  767,  defined  the  power  which  the 
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duly  constituted  city  authorities  have  in 
opening,  widening,  using,  and  controlling 
public  streets.  That  this  power,  when  exer- 
cised for  the  purpose  and  objects  for  which 
it  is  granted,  and  in  good  faith,  is  not  sub- 
ject to  the  supervision  of  the  courts,  is  well 
decided  in  that  case.  We  have  no  disposi- 
tion to  bring  that  decision,  or  anything  said 
therein,  into  question.  We  adopt  what  is. 
said  by  Mr.  Justice  Burwell  as  stating  the 
principle  upon  which  our  decision  is  based: 
**It  is  not  to  be  denied  that  the  abutting 
proprietor  has  rights  as  an  individual  in  the 
street  in  his  front,  as  cpntradistinguished 
from  his  rights  therein  as  a  member  of  the 
corporation  or  one  of  the  public.  The  trees 
standing  in  the  street  along  the  sidewalk 
are,  in  a  restricted  sense,  his  trees.  If  they 
are  cut  or  injured  by  an  individual  who  has 
no  authority  from  the  city  to  cut  or  remove 
them,  he  may  recover  damages  of  such  in- 
dividual. His  property  in  them  is  such  thai 
the  law  will  protect  it  from  the  act  of  such 
a  wrongdoer  and  trespasser."  Where  it  is 
said  "who  has  no  authority  from  the  city," 
it  is  meant  no  lawful  authority,  because,  as 
we  shall  see,  the  city  has  no  power  to  confer 
authority  except  in  the  manner  and  for  the 
purpose  for  which  it  may  do  the  act  itself. 
Many  of  the  decisions  discussing  the  right 
of  abutting  owners  upon  streets  and  high- 
ways make  a  distinction  between  owners 
holding  the  fee  in  the  land,  and  those  who 
have  only  such  rights  as  accrue  from  their 
loc<»tion  on  the  side  of  the  street.  It  is  con- 
ceded that  the  fee  to  the  land  upon  which 
the  sidewalk  is  located  and  the  abutting  lot 
is  in  the  plaintiflf.  We  shall  discuss  the 
ease  from  that  view.  The  condemnation  for 
a  street  and  sidewalk  therefore  gave  to  the 
city  an  easement,  the  limit  and  extent  of 
which,  both  in  respect  to  the  use  and  the 
time  of  its  enjoyment  are  measured  bv  the 
public  necessity.  "Where  an  easement  [on- 
ly] is  taken  for  a  public  higrhwny,  the  pub- 
lic acquire  a  paramount  right  to  use  an^l 
improve  the  land  taken  for  hisrhway  pur- 
popes,  which  includes  not  only  the  right  of 
passage,  but  such  other  incidental  uses  aA 
have  been  immemorially  accustomed  to  be 
made  of  public  hiffhways,  such  as  the  laying 
of  sewers,  gas  and  water  pipes,  and  the  like." 
2  T-ewis.  Em.  Dom.  S  6*^0 :  Barney  v.  Keokuk. 
94  U.  S.  .324,  24  L.  ed.  224.  This  court  has 
uniformly  held  that  the  right  acquired  by 
condemnation  is  confined  to  the  public  ne 
cessity,  and  to  the  uses  for  which  property 
is  taken  or  burdened  with  the  easement; 
that,  for  any  additional  burden  placed  upon 
the  servient  tenement,  compensation  must 
be  made.  Btory  v.  yew  York  Elev,  R.  Co, 
90  N.  Y.  122,  4.S  Am.  Rep.  146;  White  v. 
TCorthweniem  7it\rth  Carolina  R.  Co.  11. 3 
N.  C.  610,  22  L.  R.  A.  627,  37  Am.  St.  Rep. 
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639,  18  S.  E.  330;  PhillipB  v.  Postal  Teteg, 
Cable  Co.  130  N.  C.  513,  89  Am.  St.  Rep. 
868,  41  S.  E.  1022;  Hodges  v.  Western  U. 
Teleg.  Co.  133  N.  C.  225,  46  S.  E.  672, 
Such  conflict  as  may  be  found  in  the  deci- 
sions arises  out  of  the  application  of  the 
principle.  It  is  uniformly  held  that  an  ease- 
ment acquired  for  one  purpose,  either  by 
grant,  dedication,  or  condemnation,  cannot 
be  appropriated  to  another  purpose.  "It  ia 
certainly  well  settled  that,  where  a  grant 
is  made  or  trust  created  for  a  specific  and 
defined  purpose,  the  subject  of  the  grant  or 
trust  cannot  be  used  for  another  and  foreign 
Tjurpose  without  the  consent  of  the  party 
fiom  whom  it  was  derived,  or  for  whose 
benefit  it  was  created.  .  .  .  We  are  not 
considering  the  right  of  the  corporation  to 
part  with  whatever  interest  it  possessed 
under  the  dedication  and  trust,  but  the  pow- 
er of  the  corporation  under  the  legislature 
to  deprive  the  owner  of  a  lot  fronting  on 
land  so  dedicated.  ...  'It  cannot  be 
successfully  contended  either  that  the  dedi- 
cation of  land  for  a  highway  gives  to  the 
public  an  unlimited  use,  or  that  the  legis- 
lature have  the  power  to  encroach  upon  the 
reserved  rights  of  the  owner  by  materially 
enlarging  of  changing  the  nature  of  the  pub- 
lic easement.'"  New  York  Elev.  R,  Oo.'s 
Case,  90  N.  Y.  122,  43  Am.  Rep.  146. 

In  respect  to  an  easement  acquired  by , 
condemnation,  the  reason  is  obvious :  In  as- 
sessing compensation  the  commissioners  are 
restricted  to  such  damages  as  are  incident 
to  the  specific  use  for  which  the  condemna- 
tion is  made.  While  the  city  authorities 
had  ample  power  to  confer  upon  the  defend- 
ants a  franchise  to  lay  their  tracks,  erect 
their  poles,  and  string  their  wires  along  the 
streets  or  sidewalks,  if  such  franchise  did 
not  materially  restrict  or  interfere  with  the 
public  use  for  which  it  was  held  in  trust, 
such  power  could  not  affect  the  right  of 
ihuttinjr  owners  to  demand  compensation  for 
tny  additioml  burden  imposed  upon  their 
property.  The  fact  that  the  defendant  cor- 
•)oratinn  w*»s  operating  a  public  utility  does 
not  aflfect  the  question;  the  only  difference 
being  that,  if  the  city  conferred  the  privilege 
upon  a  private  citizen  or  a  corporation  oper- 
ating a  private  business,  and  its  enjoyment 
interfered  with  the  right  of  an  abutting 
owner,  no  riprht  to  continue  the  use  of  the 
^^rivilege  could  be  acquired  except  by  grant: 
whereas,  if  the  person  or  corporation  is  con- 
ducting a  business  concerning  the  public, — 
one  conferring  the  right  of  eminent  domain, 
— the  right  to  use  the  franchise  or  privilege 
may  be  acquired  by  condemnation,  and  pay- 
ing the  abutting  owner  compensation  for 
the  additional  burden.  The  doctrine  is  well 
slated  in  Reining  v.  New  York,  L.  d  W.  R. 
Co.  128  N.  Y.  168,  14  L.  R.  A.  133,  28  N. 
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E.  640;  "It  is  quite  probable  that  the  gen- 
eral interests  of  Buffalo  and  of  the  larger 
public  are  promoted  by  this  appropriation 
of  the  street,  but  it  by  not  means  follows 
that  a  lot  owner  whose  property  is  injured 
should  bear  the  loss  for  the  public  benefit.  . 
.  .  The  power  conferred  by  the  charter  of 
Buffalo  upon  the  common  council  to  'permit 
the  track  of  a  railroad  to  be  laid  in,  along, 
or  across  any  street  or  public 'ground,'  .  .  . 
must  be  construed  as  subject  to  the  qualifi- 
cation that  no  property  rights  of  abutting 
owners  are  thereby  invaded."  In  the  same 
case  Gray,  J.,  concurring  said:  "Here  the 
object  was  to  subserve  the  railroad  i;ise,  and 
the  appropriation  ...  of  this  embank- 
ment is  practically  exclusive.  The  street 
was  subjected  to  a  new  use,  with  conse- 
quences as  direct,  in  the  permanent  depri- 
vation of  the  abutting  property  owners'  ap- 
purtenant easement,  as  though  the  railroad 
was  operated  in  front  of  his  premises  upon 
a  structure  physically  incapable  of  other 
uses."  In  Eels  v.  American  Teleph,  d  Teleg, 
Co.  143  N.  Y.  133,  26  L.  R.  A.  640,  38  N. 
E.  202,  Peckham,  J.,  says:  "We  think 
neither  the  state  nor  its  corporation  can  ap- 
propriate any  portion  of  the  public  high- 
way permanently  to  its  own  special,  continu- 
ous, and  exclusive  use  by  setting  up  poles 
therein,  although  the  purpose  to  which  they 
are  to  be  applied  is  to  string  wires  thereon, 
and  thus  to  transmit  messages  for  all  the 
public  at  a  reasonable  compensation.  It 
may  be  at  once  admitted  that  the  purpose 
is  a  public  one,  although  for  the  private 
gain  of  a  corporation,  but  the  Constitution 
provides  that  private  |)roperty  shall  not  be 
taken  for  public  use  without  compensation 
to  the  owner.  Where  land  is  dedicated  or 
taken  for  a  public  highway,  the  question  is. 
What  are  the  uses  implied  in  such  dedi- 
cation or  taking?  Primarily  there  can  be 
no  doubt  that  the  use  is  for  passage  over 
the  highway.  The  title  to  the  fee  of  the 
highway  generally  remains  in  the  adjoining 
owner,  and  he  retains  the  ownership  of 
the  land,  subject  only  to  the  public  ease- 
ment." To  impose  any  diflferent  or  addi- 
tional burden  without  compensation  cannot 
be  done  by  the  legislature,  either  directly, 
or  by  granting  the  power  to  a  city.  We 
cannot  assume  that  it  was  intended  to  do  so. 
Such  intent  is  not  to  be  gathered  from  the 
statute.  White  v.  Northwestern  North  Car- 
olina R,  Co,  113  N.  C.  610,  22  L.  R.  A.  627, 
37  Am.  St.  Rep.  630,  18  S.  E.  330.  The 
question  is  exhaustively  discussed  in  Story 
▼.  New  York  Elev.  B.  Co.  90  N.  Y.  122,  43 
Am.  Rep.  146. 

There  is  some  conflict  of  judicial  opinion 
in  respect  to  what  constitutes  an  additional 
burden.  The  supreme  court  of  Maryland,  in 
Chesapeake  d  P.  Teleph,  Co,  v.  Mackenzie, 
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74  Md.  36,  47,  28  Am\  St.  Rep.  219,  21  AtL 
690,  693,  says:  "And  so  the  condemnation 
of  private  property  for  a  highway  subjects 
the  land  so  taken  merely  to  an  easement  in 
favor  of  the  public,  and  does  not  devest  the 
owner  of  the  fee.  .  .  .  Planting  tele- 
phone or  telegraph  posts  upon  a  public  high- 
way in  the  coimtry  is  an  appropriation  of 
private  property,  and  unlawful,  unless  the 
right  to  do  so  is  acquired  by  contract  or  con- 
demnation." After  discussing  the  rights  of 
the  public  in  the  street,  the  court  proceeds 
to  say:  "Subject  to  these  and  other  like 
rights  of  the  municipality  and  the  public 
to  the  use  of  a  street  for  street  purposes,  the 
owner  of  the  fee  in  the  bed  of  the  street 
possesses  the  same  right  to  demand  compen- 
sation for  additional  servitudes  placed  there- 
on that  the  owner  of  the  bed  of  a  highway 
in  the  country  is  entitled  to.  If,  then,  the 
fee  in  the  bed  of  the  street  be  in  the  appellee, 
the  planting  of  the  pole  was  an  additional 
servitude  imposed  upon  her  land,  for  which 
she  could  claim  compensation,  and  the  act 
of  assembly  could  not  deprive  her  of  it." 
Tn  Broome  v.  New  York  d  N,  J.  Teleph.  Co. 
42  N.  J.  Eq.  141,  7  Atl.  851,  the  chancellor 
says:  "In  order  to  justify  the  defendants 
in  setting  up  the  poles,  it  is  necessary  for 
them  to  show  that  they  have  acquired  the 
right  to  do  so,  either  by  consent  or  condem- 
nation, from  the  owner  of  the  soil.  The 
designation  by  the  city  or  town  authorities 
of  the  streets  where  the  poles  may  be  set  up 
is  not  enough."  The  same  view  is  held  in 
Board  of  Trade  Teleg,  Co,  v.  Barnett,  107 
111.  507,  47  Am.  Rep.  453.  That  was  an 
action  of  trespass,  as  the  one  before  us. 
it  appeared  that,  in  addition  to  putting 
the  poles  upon  the  highway,  in  which  plain- 
tiff owned  the  fee,  the  employees  of  the  com- 
pany "cut  away  the  hedge  because  it  was 
in  their  way,  and  they  also  cut  down  two 
hedge  trees."  The  court  said:  "The  posi- 
tion taken  by  defendant  is  that  the  state 
can  rightfully,  as  it  has  done,  authorize  the 
county  board  to  permit  defendant  to  con- 
struct its  line  of  telegraph  upon  the  high- 
way without  the  consent  of  the  abutting 
landowner;  that  it  imposes  no  new  or  addi- 
tional burden  thereon,  and  that  when  the 
public  acquire  an  easement  over  land,  for  a 
compensation  fully  made,  the  public  obtain 
all  the  rights  the  landowner  had,  and  the 
state  may  authorize  any  use  of  it  not  incon- 
sistent with  its  use  as  a  highway."  After 
stating  the  contention  of  the  landowner,  the 
court  says:  "The  latter  position  is  the  one 
best  sustained  by  authority,  and  rests  on 
sounder  principles.  .  .  .  The  principle 
is,  neither  the  state  nor  a  municipal  corpo- 
ration has  any  rightful. authority,  under  the 
Constitution,  to  grant  away  the  private 
property  of  the  citizen;  and  if  corporation! 
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quasi  public,  in  the  exercise  of  the  right 
of  eminent  domain  with  which  they  are 
clothed  by  the  sovereign  power  of  the  state, 
seek  to  appropriate  it  so  that  they  may  have 
a  benefit  therefrom,  every  principle  of  jus- 
tice demands  that  they  should  make  just 
compensation,  whether  the  property  taken 
.  .  .  is  of  little  or  great  value.  But. 
aside  from  all  considerations  of  right  and 
justice,  the  Constitution  has  so  declared,  and 
its  mandate  in  that  respect  may  not  be  dis- 
regarded." Indianapolis,  B,  d  W.  R,  Co. 
V.  Hartley,  67  111.  439,  16  Am.  Rep.  624; 
Willis  V.  Erie  Teleg.  d  Teleph,  Co.  37  Minn. 
347,  34  N.  W.  337 ;  Blowers  v.  Postal  Teleg. 
Cable  Co.  68  Miss.  559,  12  L.  R.  A.  864,  24 
Am.  St.  Rep.  290,  9  So.  356 ;  Joyce,  Electric 
Law,  5  321.  That  shade  trees  may  not  be 
removed,  except  when  necessary  for  the  use 
of  the  street  by  the  public,  is  well  settled. 
Lewis,  Em.  Dom.  %  132.  There  are  some  au- 
thorities to  the  contrary,  but  we  think  the 
view  taken  by  those  cited  the  sound  one. 

We  have  no  hesitation  in  holding  that,  as- 
suming that  the  board  of  aldermen  of  the 
city  of  Asheville  had  met  and  formally 
granted  to  the  defendants  authority  to  re- 
move the  tree,  finding  that  its  removal  was 
necessary  to  put  up  its  poles  and  wires  eith- 
er for  the  electric  light  or  street  railway  up- 
on and  along  the  sidewalk,  such  action 
would  not  have  justified  the  act  of  defend- 
ants. It  wa»  not  within  the  power  of  tho 
city  to  deprive  the  plaintiff  of  his  property 
for  such  purpose  without  compensation. 
We  find,  however,  no  averment  or  evidence 
that  it  was  necessary  to  remove  the  tree.  It 
is  suggested  that  it  was  more  convenient  to 
place  the  poles  and  string  the  wires  with 
the  tree  out  of  the  way.  This  falls  far 
short  of  the  essential  conditions  upon  which 
private  property  may  be  taken,  or  burdens 
imposed  upon  it.  The  right  of  eminent 
domain  has  been  so  freely  conferred  upon 
corporations,  upon  the  mere  suggestion  that 
their  business  is  in  some  way  connected  with 
service  to  the  public,  that  we  are  in  danger 
of  forgetting  that  it  is  one  of  the  most  del- 
icate and  dangerous  powers  conferred  by  the 
people  upon  their  government.  Public 
franchises  have  been  so  generously  and  lav- 
ishly conferred  and  so  freely  used  without 
compensation  that  those  who  wish  to  enjoy 
them  forget  that  one  of  the  chief  ends  for 
which  government  is  created  and  taxes  paid 
is  the  protection  of  private  property,  and 
then  only  with  compensation.  The  record  in 
this  case  shows  that  a  valuable  right  of 
property,  affecting  the  comfort,  health,  and 
welfare  of  the  citizen  and  his  family,  has 
been  taken,  upon  the  suggestion  of  a  pri- 
vate corporation  to  the  superintendent  of 
streets,  without  inquiry  by  the  board  of 
aldermen,  notice  to  the  plaintiff,  or  any  op- 
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portunity  to  be  heard  in  defense  of  his 
rights.  No  person  shall  be  deprived  of  hia 
property,  except  by  the  law  of  the  land,  or 
due  process  of  law,  which  has  been  defined 
to  mean  the  right  to  be  heard  before  he  or 
his  property  is  condemned.*  This  sacred 
right  is  binding  upon  every  department  of 
the  government,  and  all  of  its  agencies,  in- 
cluding municipal  and  private  corporations. 

While  it  is  held  in  Tate  v.  Qreensboro,  114 
N.  C.  392,  24  L.  R.  A.  671,  19  S.  E.  767, 
that  the  power  to  remove  shade  trees,  where 
their  removal  is  necessary  for  the  use  of 
the  street  as  a  public  highway,  may  be  con- 
ferred oipon  the  street  committee,  it  would 
be  more  in  accordance  with  due  and  orderly 
procedure  to  do  so  only  after  due  notice  to 
the  owner^  and  a  hearing  before  the  legis* 
lative  body  of  the  city.  The  tree  was  cut 
on  March  21,  1901.  This  action  was 
brought  on  July  5,  1901.  On  September  16» 
1904,  the  board  of  aldermen  adopted  a  res- 
olution reciting  that  the  action  of  three 
corporations  named,  **or  one  or  more  of 
them,  in  cutting  down  and  removing  the 
tree  in  front  of  the  place  then  owned  and 
occupied  by  B.  C.  Brown,"  etc.,  "some  years 
ago,  in  putting  a  line  of  street  railway  and 
appurtenances  upon  said  street  in  front  of 
said  property,  or  replacing  thereon  certain 
light  wires,  be  and  is  hereby  ratified  and 
confirmed,  said  tree  having  been  so  cut  and 
removed  by  direction  of  the  proper  authori- 
ties of  the  said  city."  It  is  evident  that  at 
the  time  of  the  passage  of  this  resolution 
the  board  were  not  certain  to  what  corpora- 
tion the  power  was  given  to  cut  the  tree,  or 
for  what  purpose  it  was  conferred.  It  is  not 
suggested  in  the  resolution  that  it  was  nec- 
essary to  remove  the  tree,  or  that  it  inter- 
fered with  the  street  railway  or  the  light 
wires.  Indeed,  it  is  apparent  that  the 
hoard  knew  but  little  about  the  matter 
which  they  "ratified  and  confirmed." 

We  have  discussed  the  case  upon  the  as- 
sumption that  the  tree  was  on  the  sidewalk, 
llie  testimony  shows  that,  while  the  con- 
demnation took  place  in  1892,  the  land  had 
never  been  used  as  a  siaewalk.  The  plain- 
tiff testified  without  contradiction  that  he 
had  at  the  time  the  tree  was  cut  lived  at 
the  place  six  years,  and  "there  had  never 
been  any  sidewalk  there."  The  tree  was  re- 
moved in  March,  1901,  and  the  hole  out  of 
which  it  was  taken,  "about  10  feet  square," 
w«s  open  at  the  time  of  the  trial.  The  tes- 
timony further  shows  that  the  tree  was  cut 
by  the  superintendent  of  the  defendant  oom- 
oanies  while  Mr.  Brown  was  away  from 
home:  that,  when  his  wife  phoned  him,  and 
he  directed  her  to  forbid  the  removal  of  the 
tree,  the  parties  gave  no  heed  to  her  re- 
quest; and  that  in  some  way  the  wires  con- 
necting the  phone  were  cut. 
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We  are  impressed  with  the  wisdom  of  the 
words  of  Judge  Peckham  in  concluding  his 
opinion  in  Eels  v.  American  Teleph,  d  Teleg. 
Co.  143  N.  Y.  133,  25  L.  R.  A.  6i0,  38  N.  E. 
202.  Referring  to  the  argument  that  cases 
of  this  character  should  be  decided  with  ref- 
erence to  the  wants  of  an  advancing  civili- 
zation, which  is  doing  so  much  to  render 
life  more  comfortable  and  attractive,  he 
says:  "Let  the  defendant  pay  the  owners 
for  the  value  of  the  use  it  makes  of  the  land 
outside  and  beyond  the  public  easement  in 
the  highway,  and  the  necessity  of  the  broad- 
er decision  is  done  away  with.  It  has  the 
power  to  take  the  land  upon  making  compen- 
sation, and  hence  the  refusal  of  an  owner 
will   not  stop   the  proposed   undertaking." 

We  have  carefully  examined  the  record 
and  the  exceptions  to  His  Honor's  rulings. 
We  find  no  error  of  which  the  defendants 


can  complain.  We  are  of  the  opinion  that 
the  allegations  were  sufiScient  to  entitle  the 
plainti£f  to  demand  exemplary  and  puni- 
tive damages,  and  the  testimony  shows  am- 
ple grounu  upon  which  to  base  the  claim. 
In  the  entire  transaction  there  was  on  the 
part  of  the  defendants  a  painful  disregard 
of  the  rights  of  the  plaintiff.  While  exten- 
sive powers  and  wide  discretion  are  given 
municipal  authorities  for  the  discharge  of 
their  duty  to  the  public,  it  should  always 
be  borne  in  mind  by  those  who  serve  in 
public  positions  that  in  our  system  of  gov- 
ernment there  is  no  room  or  place  for  arbi- 
trary power.  The  law  which  is  a  rule  of 
action  for  the  citizen  is  equally  so  for  the 
official.  Every  man,  when  his  right  of  per- 
son or  property  is  invaded,  has  a  right,  and 
it  is  his  duty,  to  demand  "quo  warranto." 
The  judgment  muei  be  affirmed. 
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YOUGHIOGHENY  RIVER  COAL  COM- 
PANY, Appt., 

V, 

ALLEGHENY  NATIONAL  BANK  et  at, 

(211  Pa.  319.) 

The  leavlna:  of  surface  supports  1«  not 
'vritlilii  a  provision  In  a  sale  by  the 
o'vrner  of  coal  In  place  of  the  vein,  which 
is  held  subject  to  the  duty  of  supporting  the 
Burfftce,  by  which  he  undertakes  to  indemnify 
the  purchaser  for  any  liability  for  any 
damage  which  may  result  to  the  surface  *'by 
reason  of  the  skilful  and  careful  mining  and 
taking  away  of  the  coal,"  but  the  words  refer 
solely  to  the  manner  of  working  the  yein. 

(Brown  and  Dean,  J  J.,  dissent.) 

(April  10,  1905.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
-H  the  Court  of  Common  Pleas,  No.  2,  for 
Allegheny  County  in  favor  of  defendants  in 
an  action  brought  to  enforce  a  contract  of 
indemnity.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joliift  O.  Petty,  for  appellant: 

The  words  "skilful  and  careful  mining" 
refer  only  to  the  manner  of  working  the 
<*oaI. 

The  general  rule  for  the  reading  of  the 
words  of  a  contract  is  that  they  are  to  be 
taken  in  their  ordinary  and  primary  sense. 

Jones,  (>)nstruction  of  Contracts,  §  16; 
Merriam  v.  United  States,  107  U.  S.  437, 

NoTB. — As  to  liability  for  damages  to  surface 
owner  from  the  removal  of  the  support  of  his 
land  by  miuing  operations,  see,  in  this  series, 
Noonan  v.  Pardee,  55  L.  R.  A,  410. 
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27  L.  ed.  531,  2  Sup.  Ct.  Rep.  536;  Buchan- 
an V.  Andrew,  L.  R.  2  H.  L.  Sc.  App.  Cas. 
296. 

The  object  of  the  bond  was  to  indemnify 
plaintiff  against  liability  for  damages,  and 
it  should  be  interpreted  so  as  to  give  that 
indemnity,  tmless  the  words  prevent  such 
construction. 

Jones,  Construction  of  Contracts,  pp.  355, 
359. 

To  enable  the  court  to  say  that  the  words 
"skilful  and  careful  mining,"  which  have 
a  definite,  certain  meaning  of  their  own, 
contemplate  surface  support,  it  must  have 
evidence  of  usage  giving  them  such  mean- 
ing. 

Lewis  V.  Fothergill,  L.  R.  5  Ch.  103; 
Buchanan  v.  Andrew,  L.  R.  2  H.  L.  Sc.  App. 
Cas.  296. 

In  construing  grants  or  reservations  of 
lands  and  minerals,  the  fact  that  the  sur- 
face owner  is  entitled  to  support  for  his 
lands  in  their  natural  state  is  a  controlling 
circumstance. 

Coleman  v.  Chadwich,  80  Pa.  81,  21  Am. 
Rep.  93;  Jones  v.  Wagner,  66  Pa.  429,  5 
Am.  Rep.  385;  Pringle  v.  Vesta  Coal  Co. 
172  Pa.  441,  33  Atl.  690;  Humphries  v. 
Brogden,  1  Eng.  L.  &  Eq.  241;  Hill  y. 
Pardee,  143  Pa.  101,  22  Atl.  815;  Carlin  v. 
Chappel,  101  Pa.  351,  47  Am.  Rep.  722; 
Matulys  v.  Philadelphia  d  ft.  Coal  d  I.  Co. 
201  Pa.  70,  50  Atl.  823. 

Messrs,  John  D.  Brown  and  Shiraa  Sc 
Diokey  for  appellees. 

Mestresat,  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  were  the  owners  of  oer- 
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tain  ooal  lands  in  Westmoreland  county, 
conveyed  to  their  predecessor  in  title  in 
1862,  by  the  following  grant:  "All  the  main 
working  vein  of  coal  underlying  the  farm 
on  which  party  of  the  first  part  resides, 
situate  in  Sewickley  township,  Westmore- 
land county,  Pennsylvania,  etc.  .  .  . 
With  the  right  to  take  and  carry  away  said 
coal,  with  the  privilege  to  air  and  drain  his 
openings  while  taking  out,  and  for  any  other 
purpose  that  he,  or  his  assigns,  may  need 
said  openings  for."  After  the  conveyance 
of  the  coal,  the  owner  of  the  land,  by  deed 
dated  March  24,  1871,  conveyed  the  tract 
to  one  R.  G.  Greenawalt,  with  the  following 
reservation:  "The  said  parties  of  the  first 
part  reserve  all  of  the  now  worked  6- foot 
vein  of  stone  coal,  also  the  right  and  privi- 
lege for  themselves,  their  heirs,  and  as- 
signs, of  digging,  mining,  and  carrying 
away  said  stone  coal."  In  1892  the  defend- 
ants sold  and  conveyed  said  coal  to  the 
Youghiogheny  River  Coal  Company,  the 
plaintifiT,  and  gave  to  the  company  an  obli- 
gation, dated  February  29,  1802,  condi- 
tioned, inter  alia,  that  they  would  "well 
and  truly  protect  and  indemnify  said  Youg- 
hiogheny River  Coal  Company  from  any 
liability  for  any  damage  which  may  re- 
sult to  the  surface  of  the  tracts  of  lands 
overlying  the  coal  land  purchased  by  said 
coal  company  from  said  obligors  and 
others,  or  to  improvements  thereon,  by  rea- 
son of  the  skilful  and  careful  mining  and 
taking  away  of  the  said  coal."  Soon  after 
the  purchase  of  the  coal  land,  the  Youghio- 
gheny River  Coal  Company  took  possession 
of  it  and  began  mining  operations.  Sub- 
sequently R.  G.  Greenawalt,  the  owner  of 
the  tract  of  land,  except  the  ooal  conveyed 
to  the  coal  company,  brought  an  action 
against  the  coal  company  for  damages,  alleg- 
ing that  it  had  so  carelessly,  negligently, 
and  unskilfully  conducted  its  mining  oper- 
ations as  to  cause  the  surface  of  his  land 
to  break  and  subside,  resulting  in  injury 
to  the  land,  the  clay,  and  upper  coal  vein 
therein,  and  improvements  thereon.  The 
case  was  tried,  and  resulted  in  a  verdict 
and  judgment  in  favor  of  Greenawalt. 
Thereupon  the  present  action  was  brought 
by  the  Youghiogheny  River  Coal  Company 
on  the  obligation  of  the  defendants,  referred 
to  above,  to  recover  the  damages  and  ex- 
penses which  the  coal  company  was  com- 
pelled to  pay  by  reason  of  the  suit  brought 
against  it  by  Greenawalt.  The  statement 
avers  that  the  "Youghiogheny  River  Coal 
Company  entered  into  possession  of  the 
same  [coal],  and  proceeded  in  a  careful  and 
skilful  manner,  according  to  the  usual  and 
customary  methods  of  mining  practised  in 
the  bituminous  coal  district,  to  mine  and 
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remove  said  coal  in  the  manner  contemplate 
ed  by  said  agreement,  which  mining  and  re- 
moval caused  a  subsidence  of  certain  sur- 
face lands,  owned  by  one  Richard  Green- 
awalt, overlying  a  part  of  the  same, 
and  by  reason  of  such  subsidence  certain 
springs  on  the  surface  land  of  said  Green- 
awalt were  injured,  an  upper  vein  of 
coal  damaged,  and  certain  buildings  thereon 
cracked;"  that  the  verdict  against  it 
in  favor  of  Greenawalt  was  "recovered  upon 
the  allegation  and  proof  that  the  Youghio- 
gheny River  Coal  Company  had  not  sup- 
ported the  surface  lands  of  the  said  Green- 
awalt in  its  mining  operations."  The  de- 
fendants demurred  to  the  statement,  on  the 
grounds  that  the  declaration  admits  the 
lack  of  due  care  and  skill  in  the  mining  per- 
formed by  plaintiff,  and  that  "the  admis- 
sion in  said  declaration  that  there  had  been 
a  recovery  against  the  plaintiff  for  failing 
to  afford  support  to  the  overlying  surface 
is  an  admission  that  the  plaintiff  in  this 
tions  in  giving  proper  support  to  said  sur- 
action  had  not  used  all  ordinary  precau- 
face."  The  court  below  sustained  the  de- 
murrer, and  the  plaintiff  has  appealed. 

In  support  of  its  appeal,  the  plaintiff  com- 
pany contends  that  the  words  "skilful  and 
careful  mining  and  taking  away  of  the  said 
coal,"  in  the  obligation  or  agreement  on 
which  this  suit  was  brought,  refer  to  the 
method  and  manner  of  working  the  coal, 
and  that  failure  to  leave  sufficient  coal  in 
place  to  support  the  overlying  surface  is  not 
unskilful  and  careless  mining.  The  defend- 
ants' position  is  that  "skilful  and  careful 
mining  and  taking  away  of  the  said  coal," 
as  used  in  the  obligation  of  the  defend- 
ants, is  referable  to  the  support  of  the  sur- 
face, and  that  "the  proper  support  of  the 
surface  is  a  part  of  the  skilful  and  careful 
mining  and  taking  away  of  said  ooal." 
It  is  therefore  claimed  by  the  defendants 
that  the  averment  in  the  statment  that  the 
plaintiff  company  had  failed  to  support  the 
surface  is  an  admission  of  lack  of  care  and 
skill  in  mining  and  removing  the  coal  un- 
der the  Greenawalt  surface. 

There  may  be  a  horizontal  division  of 
land  resulting  in  the  ownership  of  the  sur- 
face by  one  person  and  the  ownership  of  the 
subjacent  vein  or  seam  of  coal  by  another 
person.  When  there  has  been  a  severance 
of  ownership  of  the  surface  and  the  coal, 
the  owners  of  the  respective  estates  hold 
them  as  estates  in  land,  and,  of  course,  the 
title  and  rights  of  each  depend  upon  his 
conveyance.  If  the  owner  of  the  whole  fee 
conveys  the  coal  in  the  land  in  general 
terms,  as  in  this  case,  retaining  the  residue 
of  the  tract,  the  purchaser  acquires  the 
coal  with  the  right  to  mine  and  remove  it, 
provided  he  does  so  without  injuiy  to  thp 
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superhicuinbent  estate.  His  ^tate  in  the 
ooal,  like  that  of  the  owner  of  the  surface, 
is  governed  by  the  maxim,  8io  utere  tuo 
ut  alienum  non  Icsdas.  The  owner  of  the 
surface  is  entitled  tb  absolute  support  of  his 
land,  not  as  an  easement  or  right  depending 
on  a  supposed  grant,  but  as  a  proprietary 
right  at  common  law.  Carlin  v.  Chappelf 
101  Pa.  348,  47  Am.  Rep.  722;  2  Snyder, 
Mines,  §  1020.  Support  for  the  superincum- 
bent estate  is  of  natural  right,  and  is  part 
of  the  estate  reserved  to  the  owner  of  the 
surface.  Coleman  v.  Ohadtoiok,  80  Pa.  81, 
21  Am.  Rep.  93.  And  this  right  which 
the  servient  estate  owes  to  the  dominant 
estate  does  not  depend  upon  whether  the 
mining  operations  are  conducted  skilfully 
or  negligently  and  carelessly.  Pringle  v. 
VeBta  Coal  Co,  172  Pa.  438,  33  Atl.  600; 
Voonofi  V.  Pardee,  200  Pa.  474,  55  L.  R.  A. 
410,  86  Am.  St.  Rep.  722,  50  Atl.  255.  In 
the  Pringle  Case  it  is  said:  ''If  the  owner 
of  the  coal  undertakes  to  mine  and  remove 
it, — as  he  has  an  undoubted  right  to  do, — 
and  damage  results  to  the  surface,  either 
(a)  from  negligence  in  conducting  his  min- 
ing operations,  or  (b)  from  failure  to  prop- 
erly and  sufficiently  support  the  surface,  or 
(c)  from  both  these  causes  combined,  the 
surface  owner  is  entitled  to  recover  compen- 
sation for  such  injury  as  he  may  show  he 
has  sustained.'^  And  this  is  the  law  of 
England,  whose  decisions  wc  have  followed 
in  holding  the  surface  owner  entitled  to  ab- 
solute support  for  his  estate.  Harris  v. 
Ryding,  5  Mees.  &  W.  60;  Humphries  v. 
Brogden,  1  Eng.  L.  &  Eq.  241.  In  this 
last  case,  Lord  Campbell,  Ch.  J.,  delivering 
the  opinion  of  the  Queen's  bench,  remarks: 
"It  seems  to  have  been  the  unanimous  opin- 
ion of  the  court  [in  Harris  v.  Ryding]  that 
there  existed  the  natural  easement  of  sup- 
port for  the  upper  soil  from  the  soil  beneath, 
and  that  the  entire  removal  of  the  inferior 
strata,  however  skilfully  done,  would  be  ac- 
tionable if  productive  of  damage  by  with- 
drawing that  degree  of  support  to  which  the 
owner  of  the  surface  was  entitled;  the  duty 
of  the  owner  of  the  servient  tenement  for- 
bidding him  to  do  any  act  whereby  the  en- 
joyment of  the  easement  could  be  disturbed." 
Under  the  titles  of  the  respective  parties, 
it  is  clear  that  Greenawalt  was  entitled  to 
absolute  support  for  surface  overlying  the 
plaintiff's  coal,  and  that,  if  the  company  de- 
prived him  of  it  in  mining  the  coal,  it  was 
liable  for  the  consequent  injury  to  him, 
regardless  of  whether  the  mining  opera- 
tions were  conducted  skilfully  or  negli- 
gently and  carelessly.  His  right  to  actual 
support  for  the  surface  of  his  land  was 
a  natural  and  property  right,  and  did  not 
depend  upon  the  manner  in  which  the  sub- 
jacent coal  was  removed. 
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The  defendants  being  required  "to  leave 
every  pound  of  coal  untouched  under  the 
land"  if  necessary  to  support  the  surface 
{Noonan  v.  Pardee,  200  Pa.  474,  65  L.  R.  A« 
410,  86  Am.  St.  Rep.  722,  50  Atl.  255),  what 
was  the  purpose  and  intention  of  the  parties 
in  giving  and  receiving  the  obligation  in 
question?  We  must  assume — ^what  the  ex- 
perience of  everybody  teaches — ^that  the  par- 
ties were  prompted  by  the  motive  of  self-in- 
terest in  this  transaction.  The  price  which 
the  defendants  would  demand  and  the  plain- 
tiff would  agree  to  pay  would  necessarily  de- 
pend upon  the  amount  of  coal  which  could 
be  mined  and  removed  from  the  land. 
When,  therefore,  the  defendants  agreed  to 
sell  and  convey  the  coal,  the  basis  upon 
which  they  fixed  the  selling  price  was  the 
quantum  of  workable  coal.  This,  in  turn, 
would  depend  upon  the  depth  of  the  coal  un- 
der the  surface,  and  the  character  of  the 
strata  of  stone  and  earth  overlying  it.  It 
was  under  these  circumstances  that  the  de- 
fendants executed  and  delivered  to  the  plain- 
tiff the  obligation  in  question  at  or  about 
the  time  of  the  delivery  of  the  deeds.  The 
defendants,  believing  and  relying  upon  the 
sufficiency  of  the  superincumbent  strata  to 
afford  absolute  support  to  the  surface,  were 
willing  to  assume  responsibility  for  the 
breakage  of  the  surface  in  mining  and  re- 
moving all  the  coal.  This  made  certain  the 
amount  of  coal  accessible  for  mining  and 
necessarily  greatly  enhanced  the  value  of 
the  tract  to  the  purchaser.  By  their  deeds 
the  defendants  conveyed  to  the  plaintiff  com- 
pany the  coal  but,  under  the  servitude  im- 
posed on  their  title  by  the  laws  of  the  state, 
the  purchaser  was  restricted  as  to  the  quan- 
tity he  could  mine  and  remove  to  an  un- 
certain amount,  or  possibly,  to  no  part  of 
the  entire  body  of  the  mineral.  To  remove 
this  uncertainty  and  contingency,  and  to 
secure  to  the  purchaser  "all  the  main 
working  vein  of  coal  underlying  tht? 
farm,"  the  defendants  executed  and  de- 
livered the  obligation  in  question,  and 
thereby  obligated  themselves  to  protect  and 
indemnify  the  plaintiff  company  "from  any 
liability  for  any  damage  which  may  result 
to  the  surface  of  the  tracts  of  land  overlying 
the  coal  land  purchased  by  the  said  coal 
company  from  said  obligors  and  others, 
or  to  improvements  thereon,  by  reason  of  the 
skilful  and  careful  mining  and  taking  away 
of  the  said  coal."  The  purpose  and  effect  of 
this  obligation  is  therefore  most  obvious  and 
manifest.  The  title  of  the  coal  company,  ac- 
quired by  its  deeds,  gave  it  the  entire  bedy 
of  coal,  subject,  however,  to  the  absolute 
support  of  the  surface,  or,  in  the  lanjfunge  of 
the  obligation  in  question,  to  "any  liability 
for  any  damage  which  may  result  to  the 
surface  of  the  tracts  of  land  overlying  the 
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coal  land"  caused  by  mining  and  removing 
the  coal.  This  obligation  indemnifies  the 
coal  company  against  this  liability,  provided 
it  exercises  skill  and  care  in  mining  and 
taking  away  the  coal.  Observing  this  single 
provision  of  the  obligation,  the  defendants' 
protection  permitted  the  coal  company  to 
remove  all  the  coal  without  leaving  any 
supports  for  the  surface.  It  necessarily 
follows  that  the  skill  and  care  required  to 
be  exercised  by  the  plaintiff  in  operating 
the  coal  referred  to  the  manner  of  working 
the  vein  conveyed  to  the  plaintiff  company. 
Any  other  construction  would  produce  an 
absurdity,  and  render  the  obligation  nuga- 
tory and  impotent  to  carry  out  the  manifest 
purpose  for  which  it  was  executed  and  de- 
livered. The  only  protection  the  coal  com- 
pany needed  to  enable  it  to  mine  all  the  coal 
was  indemnity  against  injury  resulting  to 
the  surface  in  removing  the  coal  required 
for  supports.  If,  therefore,  skilful  and 
careful  mining"  in  the  defendants'  obliga- 
tion requires  the  coal  company  to  leave  in 
place  coal  sufficient  to  support  the  surface, 
the  instrument  affords  the  company  no  pro- 
tection whatever  against  the  only  liability  it 
could  incur,  which  is  to  the  surface  owner, 
by  removing  the  supports  and  thereby  break- 
ing the  surface.  If,  on  the  other  hand,  we 
give  these  words  their  usual  and  primary 
signification,  keeping  in  view  the  manifest 
purpose  to  be  attained,  the  defendants'  ob- 
ligation will  supplement  their  deeds,  and 
place  in  the  grantee  the  entire  body  of  coal, 
freed  and  discharged  from  the  only  obstacle 
or  impediment  in  mining  and  removing  it, 
which  is  the  duty  of  absolute  support  owed 
to  the  surface  owner.  If  we  omit  from  the 
condition  of  the  obligation  the  words  "skil- 
ful and  careful,"  it  will  then  require  the 
defaidants  to  "protect  and  indemnify  said 
Youghiogheny  River  Coal  Company  from 
any  liability  for  any  damage  which  may  re- 
sult to  the  surface  of  the  tracts  of  land 
overlying  the  coal  land  purchased  by  said 
coal  company  from  said  obligors  and  others, 
or  to  improvements  thereon,  by  reason  of 
the  .  .  .  mining  and  taking  away  of 
the  said  coal."  Such  an  obligation  would 
unquestionably  protect  the  obligee  from  lia- 
bility in  removing  all  the  coal.  That  is 
manifest,  and  must  be  conceded.  If  we  in- 
sert the  omitted  words  in  the  condition, 
how  does  it  affect  the  obligors'  liability? 
This,  we  think,  is  apparent.  It  does  not 
prevent  the  obligee  company  from  remov- 
ing all  the  coal,  but  simply  imposes  upon 
it  t}ie  duty  of  care  and  skill  in  the  mining 
operations.  By  virtue  of  its  d'M'ds  from 
the  defendants,  all  the  coal  belongs  to  the 
plaintiff  company,  as  is  conceded,  and  this 
obligation  indemnifies  the  company  as 
against  the  surface  owner  in  removing  all 
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of  it.  If,  however,  by  the  careless  use  of 
explosives,  or  the  negligent  or  unskilful  use 
of  any  other  means  in  mining  the  coal,  the 
eompBnj*9  employees,  regardless  of  the  quan- 
tity of  coal  they  may  remove  or  leave 
in  place,  should  break  the  surface,  the  de- 
fendants' obligation  wil  afford  the  obligee 
no  protection,  and  the  company  would  be 
compelled  to  stand  the  loss.  Hence  it  is 
manifest  that  the  words  "skilful  and  care- 
ful" in  the  obligation  refer  to  the  manner 
or  method  of  working  the  stratum  or  vein 
of  coal,  and  not  to  the  quantum  of  coal 
which  the  owner  may  remove  or  leave  in 
place  to  support  the  surface. 

Our  own  cases,  and  also  the  English  de- 
cisions, recognize  a  distinction  between  a 
failure  to  support  the  surface  and^  n^li- 
gence  in  conducting  the  mining  operations. 
In  Homer  v.  Watson,  79  Pa.  242, 21  Am.  Rep. 
55,  an  action  for  not  supporting  the  surface, 
whereby  the  plaintiff's  mines  adjoining 
those  of  the  defendants  were  flooded,  the 
ruling  of  the  trial  court  was  affirmed  by 
this  court  in  refusing  to  charge  that  the 
defendants  were  not  liable  if  the  jury  found 
the  injuries  were  not  occasioned  by  any 
wanton  or  wilful  acts  and  that  the  defend- 
ants had  conducted  their  mining  opera- 
Lions  according  to  the  approved,  established, 
and  customary  course  and  practice  of 
mining  in  the  region,  and  without  any  neg- 
ligence in  the  operation  of  mining.  In 
Carlin  v.  Chappel,  101  Pa.  348,  47  Am.  Rep. 
722,  the  late  Chief  Justice  Green,  deliver- 
ing the  opinion,  referred  to  this  ruling  in 
the  Hortier  Case,  and  recognized  the  same 
distinction,  by  saying  that  it  was  there 
held  that  "the  defendants  would  be  respon- 
sible .  .  .  without  any  reference  to 
actual  negligence  or  want  of  skill  in  the 
miners."  He  also  says  that  "it  will  here  be 
seen  [referring  to  a  quotation  from  a  text- 
book] that  the  right  of  the  surface  owner 
is  delared  to  be  a  right  to  absolute  support, 
and  that  when  such  a  right  exists  it  is 
of  no  consequence  with  what  degree  of 
skill  and  prudence  the  mine  owner  con- 
ducts his  operations."  And  in  Pringle  v. 
Vesta  Coal  Co.  172  Pa.  438,  33  Atl.  690, 
this  court  recognizes  the  distinction,  and 
says  that  the  owner  of  the  coal  is  re- 
sponsible for  failing  to  support  the  sur- 
face, whether  the  injury  results  "from  neg- 
ligence in  conducting  his  mining  opera- 
tions, or  from  failure  to  properly  and  suffi- 
ciently support  the  surface."  The  English 
cases  cited  above  also  recognize  the  distinc- 
tion between  negligent  and  careless  mining 
operations  and  failure  to  leave  sufficient  coal 
in  place  to  support  the  overlying  surface. 
The  declaration  in  those  cases  laid  the 
cause  of  action  as  having  been  "wrongfully, 
carelessly,  negligently,  and  improperly^  and 
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without  leaving  any  proper  or  sufficient 
pillars  or  supports  in  that  behalf/'  Lord 
Campbell  in  Humphries  v.  Brogden,  in  com- 
menting on  Harris  v.  Kyding,  says,  in  ad- 
dition to  the  excerpt  from  his  opinion  quot- 
ed above:  "The  Barons,  in  the  very  com- 
prehensive and  masterly  judgments  which 
they  delivered  seriatim,  seem  all  to  have 
thought  that  the  reservation  of  the  min- 
erals would  not  have  justified  the  defend- 
ant in  depriving  the  surface  of  a  complete 
support,  however  carefully  he  might  have 
proceeded  in  removing  them." 

We  are  of  opinion  that  the  words  "skilful 
and  careful  mining,"  used  in  the  defend- 
ants' obligation  of  February  29,  1892,  re- 
late to  the  manner  of  working  the  coal,  and 
do  not  impose  upon  the  plaintiST  company, 
in  operating  the  coal,  the  duty  of  leaving 
proper  and  sufficient  supports  for  the  sur- 
face. If,  therefore,  the  plaintiff  exercise 
care  and  skill  in  its  mining  operations,  it 
may  mine  and  remove  all  the  coal,  and 
the  defendants  must  indemnify  the  com- 
pany against  any  damage  resulting  from 
injury  to  the  surface  which  it  may  be 
compelled  to  pay  the  surface  owner. 

In  explanation  of  the  apparent  delay  in 
handing  down  this  opinion,  the  writer  may 
be  permitted  to  say  that  the  case  has  been 
but  recently  assigned  to  him. 

The  assignments  of  error  are  sustained, 
and  the  judgment  is  reversed  with  a  pro- 
cedendo. 

Broim,  J.,  dissenting: 

The  judgment  below  in  favor  of  the  de- 
fendants was  on  their  demurrer  to  the 
plaintiff's  statement.  When  it  w^as  nego- 
tiating with  the  appellees  and  two  others, 
now  deceased,  for  the  purchase  of  certain 
coal  lands,  the  ownership  of  the  surface 
was  in  third  parties,  and  it  "declined  to 
purchase  unless  it,  the  said  Youghiogheny 
River  Coal  Company,  was  properly  pro- 
tected and  indemnified  from  any  liability 
for  damage  which  might  result  to  the  sur- 
face lands  overlying  said  tract  of  conl,  or 
to  the  improvements  thereon,  in  the  skilful 
and  careful  mining  and  taking  away  of  said 
coal  without  surJFace  support."  Immedi- 
ately following  this  averment  is  one  that 
the  appellees,"  to  induce  the  said  Yough- 
iogheny River  Coal  Company  to  purchase 
said  coal  lands,  stipulated  with  it  that  they 
would  make  and  execute  an  agreement 
in  writing  to  well  and  truly  protect  and  in- 
demnify it,  the  said  Youghiogheny  River 
Coal  Company,  from  any  liability  or  dam- 
age which  might  result  to  the  surface  land 
overlying  the  said  tract  of  coal,  or  to  the 
improvements  thereon,  by  reason  of  the  skil- 
ful and  careful  mining  and  taking  away  of 
said  coal."  The  agreement  in  writing  sub- 
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sequently  given  by  the  vendors  was  that  they 
would  **wel]  and  truly  protect  and  indemni- 
fy said  Youghiogheny  River  Coal  Company 
from  any  liability  for  any  damage  which 
may  result  to  the  surface  of  the  tracts  of 
land  overlying  the  coal  land  purchased  by 
said  coa]  company  fsom  said  obligors  and 
others,  or  to  improvements  thereon,  by 
reason  of  the  skilful  and  careful  min- 
ing and  taking  away  of  the  said  coal." 
It  will  at  once  be  observed  that,  though 
the  averment  of  the  appellant  is  that 
it  had  insisted  upon  indemnity  against 
liability  for  damage  done  to  the  surface  in 
not  giving,  the  same  support,  the  admission 
is  that  the  indemnity  given  and  received  by 
it  was  from  liability  for  damages  to  the 
surface  owner  simply  from  the  skilful  and 
careful  mining  and  taking  away  of  coal. 
There  is  no  agreement  to  indemnify  it  if  the 
surface  should  subside  in  consequence  of 
the  vendee's  failure  to  furnish  sufficient 
support.  Though  such  an  indemnity  had 
been  asked  for,  it  was  not  given,  and  it  is 
not  reasonable  to  suppose  it  would  have 
been  given  by  the  appellees  if  the  appellant 
had  persisted  in  making  it  a  condition  of 
the  sale.  In  the  suit  brought  against  it  by 
R.  G.  Greenawalt,  the  surface  owner,  there 
was  a  recovery  against  the  appellant,  and 
the  averment  of  its  cause  of  action  against 
the  appellees  is  that  he  had  recovered  upon 
his  allegation  and  proof  that  it  had  not  sup- 
ported his  surface  lands  in  its  mining  oper- 
ations. For  what  he  recovered  from  it,  it 
now  seeks  to  recover  from  the  appellees  on 
what  it  terms  the  indemnity  agreement. 

The  situation  to  my  mind  is  entirely  free 
from  difficulty.  Though  appellant's  aver- 
ment is  that  it  had  mined  "in  a  careful  and 
skilful  manner,"  its  distinct  admission  is 
that  the  injuries  sustained  by  Greenawalt 
were  due  entirely  to  its  failure  to  support 
his  surface.  If,  as  the  surface  or  upper 
owner,  he  had  sustained  injury  in  connec- 
tion with  what  may  have  been  the  appel- 
lant's careful  and  skilful  mining, — if,  by 
way  of  illustration,  an  upper  vein  of  coal 
belonging  to  him  had  been  damaged  in  such 
mining, — the  right  of  the  appellant  to  recov- 
er from  the  appellees  what  it  had  been  com- 
pelled to  pay  him  could  not  be  questioned; 
but  when  the  injuries  sustained  were  due 
solely  to  its  failure  to  observe  the  absolute 
duty  owed  by  it  to  the  surface  owner,  and 
from  the  consequences  of  a  disregard  of 
which  it  had  not  been  indemnified  by  the 
appellees,  though  they  had  been  asked  for 
such  indemnity,  it  is  equally  clear  that 
there  is  no  liability  from  them  to  it.  Its 
skilful  mining  is  not  involved  in  its  claim 
as  set  forth  in  the  statement  of  its  cause 
of  action.  The  owner  of  a  mineral  estate, 
in  the  absence  of  any  agreement  to  the  con- 
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trary  between  him  and  the  upper  owner, 
owes  a  servitude  to  the  superincumbent  es- 
tate of  sufficient  support,  and  a  failure  to 
sufficiently  support  that  estate  is  negligence. 
Jones  V.  Wagner,  66  Pa.  429,  5  Am.  Rep. 
385.  The  duty  of  furnishing  sufficient  sup- 
port is  an  absolute  oife,  and  the  rule  enfor- 
cing it  is  not  only  rigid,  but  has  long  been 
well  known  through  many  of  our  cases,  one 
of  the  latest  being  Ifoonan  v.  Pardee^  200 
Pa.  474,  55  L.  R.  A.  410,  86  Am.  St.  Rep. 
722,  50  Atl.  255,  in  which  our  Brother  Dean 
not  only  clearly,  but  forcefully,  says :  "Where 
there  has  been  a  horizontal  division  of  the 
land,  the  owner  of  the  subjacent  estate, 
coal  or  other  mineral,  owes  to  the  superin- 
cumbent owner  a  right  of  support.  This 
is  an  absolute  right  arising  out  of  the  own- 
ership of  the  surface.  Good  or  bad  mining 
in  no  way  affects  the  responsibility;  what 
the  surface  owner  has  a  right  to  demand 
is  sufficient  support,  even  if,  to  that  end, 
it  be  necessary  to  leave  every  pound  of  coal 
untouched  under  his  land.  Bertoind  v. 
Barnes,  13  W.  N.  C.  541;  also  the  English 
case,  Harris  v.  Ryding,  5  Mees.  &  W.  60,  in 
which  Baron  Parke  uses  this  language:   'I 


do  not  mean  to  say  that  all  the  coal  does 
not  belong  to  the  defendants,  but  they  cannot 
get  it  without  leaving  sufficient  support.* 
We  have  followed  rigidly  this  rule,  as  thus 
tersely  suggested,  in  all  our  decisions  on 
the  subject,  and  they  have  been  many.  Of 
course,  defendant  had  a  right  to  all  the  coal 
under  this  lot,  but  he  had  no  right  to  take 
any  of  it  if  thereby  necessarily  the  surface 
caved  in.  The  measure  of  his  enjoyment 
of  his  right  must  be  determined  by  the 
measure  of  his  absolute  duty  to  the  owner 
of  the  surface.  So  there  is  nothing  gained 
by  adducing  evidence  of  good  or  bad  min- 
ing, or  by  a  discussion  of  that  subject.*' 

Sufficient  support  was  not  given  to  Green- 
await  by  the  appellant,  and,  as  the  terms 
of  the  agreement  to  indemnify  do  not  ex- 
tend to  its  admitted  negligence,  no  right  of 
action  to  recover  from  the  appellees  is  dis- 
closed in  its  statement,  and  the  judgment 
on  the  demurrer  ought  to  be  affirmed.  I 
am  utterly  at  a  loss  to  understand  how  any 
other  conclusion  can  follow  an  examination 
of  the  pleadings. 

Dean,  J.,  joins  in  this  dissent. 
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^1.   In  receiving:  a  fpaeat  Into  his  hotel, 

a  hotel  keeper  Impliedly  undertakes  that  such 
guest  shall  be  treated  with  due  couslderation 
for  his  comfort  and  safety. 

*  Head  notes  by  Albert,  C. 


Note. — Liabilitj/    of    innkeeper    for    injury    to 
gueat  hy  servant. 

The  cases  which  have  considered  the  liabil- 
ity of  an  Innkeeper  for  an  injury  hy  his  ser- 
vant to  a  guest  are  very  few.  Though  there 
are  many  loose  statements  in  the  books  that 
the  liability  of  an  innkeeper  for  the  safety  and 
comfort  of  his  guests  is  the  same  as  that  of  a 
carrier,  no  court  which  has  had  the  question 
before  it  for  decision  has  extended  the  liability 
thus  far,  except  in  the  Nebraska  case  of 
Clancy  v.  Barkkh,  holding  an  innkeeper  liable 
for  an  injury  to  a  guest  by  the  servant  whether 
the  latter  was  actively  engaged  in  the  dis- 
charge of  his  duties  or  not,  such  Injury  being 
held  a  breach  of  the  innkeeper's  Implied  con- 
tract that  the  guest  shall  be  treated  with  due 
consideration  for  his  safety  and  comfort.  In 
a  case  brought  In  the  Federal  court  to  recover 
for  this  same  Injury  this  holding  is  disapproved 
of,  and  it  is  held  that  the  limit  of  the  liability 
of  an  innkeeper  Is  the  exercise  of  reasonable 
care  for  the  safety,  comfort,  and  entertain- 
ment of  his  guests.  And  this  the  court  states 
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I  2.  A  treiipaaii  comnaitted  upon  the  suest 
In  the  hotel  by  m,  servant  of  the 
proprietor,  whether  actively  engaged  In 
the  discharge  of  his  duties  at  the  time  or  not, 
is  a  breach  of  such  implied  undertaking,  for 
which  the  proprietor  is  liable  in  damages. 

3.  It  Is  not  fvlthln  the  scope  of  the  au- 
thority of  a  hired  manaarer  of  a  hotel 
to  bind  his  employer  by  admissions  concerning 
such  trespass  after  it  had  been  committed. 

4.  When  anch  adnilBslonii  are  made  a 
day  after  the  trespaiis,  and  only  remote- 


was  the  general  rule  of  law  governing  the 
liability  of  innkeepers  before  the  decision  in 
the  Nebraska  case,  which  had  received  the  ap- 
proval of  every  court  which  had  ever  decided 
the  question. 

Before  the  decision  of  the  Nebraska  case  it 
had  been  held,  however,  that  an  innkeeper  must 
respond  in  damages  for  the  malicious  act  of  his 
servant  in  wantonly  and  ruthlessly  assaulting 
a  guest.  Overstreet  v.  Moser,  88  Mo.  App.  72. 
And  there  is  nothing  In  the  opinion  to  show 
that  the  court  intended  to  limit  this  liability  to 
an  assault  committed  by  the  servant  while  en- 
gaged in  the  execution  of  his  duty  toward  the 
master,  though  it  was  alleged  In  the  argument 
of  counsel  that  the  servant  was  acting  within 
the  line  of  his  duties,  and  that  he  was  to  use 
his  Judgment  as  to  when  it  was  necessary  to 
expel  people  from  the  hotel,  and  what  force 
should  be  used.  In  the  statement  It  is  also  said 
that  the  evidence  showed  that  the  servant  was 
a  burly,  strong  man  with  a  violent  temper, 
and  that  this  fact  was  known  to  the  master, 
and  one  of  the  instructions  in  the  lower  court 
was    to    the    eflfect    that    the    Jury    mast  find 
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]y  connected  therewith,  they  are  not  admis- 
sible in  evidence  as  a  part  of  the  rea  geatw. 
On  Rehearing. 

fS.  Tlie  relation  of  master  and  servant 
does  not  render  the  maHter  liable  for 
the  torts  of  the  servant,  unless  connected 
with  his  duties  as  such  servant  or  within  the 
scope  of  his  employment. 

6.  It  Is  tbe  duty  of  a  botel  keeper  to 
protect  hlH  ffvests  while  in  his  hotel 
against  the  assaults  of  employees  who  assist 
in  the  conduct  of  the  hotel  and  in  the  care 
and  accommodation  of  the  guests.  If  damages 
result  from  such  assault,  the  hotel  keeper  is 
liable  therefor. 

(Bamea,  J.,  diaaenta.) 

(February   4,   1004.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  injuries  to  plaintiff's  son  for 
which  defendants  were  alleged  to  be  respon- 
sible. Reversed  except  as  to  defendant  Bar- 
ker, 

The  facts  are  stated  in  the  opinion. 

tBehearing  headnotes  by  Sedgwick,  J. 


Mr.  Jolin  O.  Teiser,  for  plaintiff  in 
error : 

Innkeepers,  common  carriers,  and  similar 
institutions  are  governed  by  the  same  prin- 
ciples of  law. 

Craker  v.  Chicago  d  "N.  W.  R.  Co.  36  Wis. 
671,  17  Am.  Rep.  604;  Bass  v.  Chicago  d 
N.  W.  R.  Co.  36  Wis.  459,  17  Am.  Rep.  495  ; 
Mas  tad  v.  Swedish  Brethren,  83  Minn.  42, 
53  L.  R.  A.  803,  85  Am.  St.  Rep.  446,  85  N. 
W.  913;  Dickson  v.  Waldron,  135  Ind.  607, 
24  L.  R.  A.  483,  41  Am.  St.  Rep.  440,  34  N. 
E.  510,  35  N.  E.  1;  Norcross  v.  Norcross. 
53  Me.  169;  Pinkerton  v.  Woodward,  33 
Cal.  585,  91  Am.  Dec.  657;  Com.  v.  Power, 
7  Met.  601,  41  Am.  Dec.  465;  Russell  v. 
Fagan,  7  Houst.  (Del.  )  396,  8  Atl.  258; 
Hulett  v.  Swift,  42  Barb.  254;  Pullman  Pal- 
ace Car  Co.  V.  Lowe,  28  Neb.  239,  6  L.  R.  A. 
809,  26  Am.  St.  Rep.  325,  44  N.  W.  226. 

Common  carriers  innkeepers,  and  such 
public  hosts  are  liable  to  their  guests  for 
misconduct  of  their  servants,  resulting  in 
personal  injury  or  abuse  of  such  persons, 
who  are  entitled  to  special  care  and  atten- 
tion. 


for  the  plaintiff  if  they  believed  that  he  went 
to  the  hotel  as  a  guest,  and  that  the  servant, 
while  acting  as  the  agent  or  employee  of  the 
innkeeper,  and  in  the  execution  of  the  duties 
which  he  had  been  employed  to  perform,  made 
the  assault  upon  the  plaintiff.  Taking  all  the 
facts  into  consideration,  it  may  be  that  the 
court  intended  to  limit  its  decision  to  cases 
where  the  wrongful  act  was  committed  while 
the  servant  was  engaged  in  the  performance 
of  his  duties;  but  the  language  of  the  opinion 
is  broad  enough  to  cover  cases  where  an  inn- 
keeper Is  attempted  to  be  held  liable  for  acts 
of  his  servants  outside  the  scope  of  their  duties. 

In  Rommel  v.  Schambacher,  120  Pa.  579,  6 
Am.  St.  Rep.  732,  11  Atl.  779,  there  is  a 
dictum  that  where  one  enters  a  saloon  or  tavern 
open  for  the  entertainment  of  the  public  the 
proprietor  is  bound  to  see  that  he  is  properly 
protected  from  the  assaults  or  insults,  as  well 
of  those  who  are  in  his  employ,  as  of  the 
drunken  and  malicious  men  whom  he  may 
choose  to  harbor.  The  declaration  in  this  case 
charged  a  liability  of  the  defendant  as  a  tavern 
keeper  to  the  plaintiff  as  his  guest,  but  the 
wrongful  act  was  committed  not  by  a  servant, 
but  by  another  guest,  and  the  facts  of  the 
case  are  such  as  to  render  it  of  no  value  on  the 
question  which  is  the  subject  of  this  note. 

In  Dickson  v.  Waldron,  135  Ind.  507,  24 
L.  R.  A.  483,  41  Am.  St.  Rep.  440,  34  N.  E. 
506,  85  N.  E.  1,  it  is  also  said,  obiter,  that 
common  carriers,  innkeepers,  and  others  who 
invite  the  public  to  become  their  patrons  and 
guests,  owe  a  special  duty  to  those  who  may 
accept  such  invitations;  and  that  such  patrons 
and  guests  have  a  right  to  ask  that  they  shall 
be  protected  from  Injury  while  present  on  such 
invitation,  and  particularly  that  they  shall  not 
suffer  wrong  from  the  agents  and  servants  of 
those  who  have  invited  them. 

In  Wade  v.  Thayer,  40  Cal.  578,  it  is  held 
that  an  innkeeper  is  liable  for  the  actual  dam- 
age suffered  by  a  guest  through  an  assault  com- 
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mltted  upon  him  by  servants  in  the  performance 
of  their  duties  as  servants,  even  though  the 
master  was  not  present  and  in  no  manner  con- 
sented to,  or  aided  in,  the  assault;  but  that 
he  is  not  liable  for  their  wanton  and  malicious 
acts  committed  without  his  consent  or  approval. 

So,  an  Innkeeper  is  not  responsible  for  a 
malicious  assault  upon  a  guest  while  seated  at 
the  dining  table,  by  a  dining-room  waiter, 
where  the  master  was  not  negligent  either  in 
employing  or  retaining  the  waiter  in  his 
service.  Rahmel  v.  Lehndorff,  142  Cal.  681, 
65  L.  R.  A.  88,  100  Am.  St.  Rep.  154,  70 
Pac.  659.  It  is  said  in  this  case  that  an  inn- 
keeper is  no  doubt  guilty  of  negligence  if  he  ad- 
mits to  his  hotel,  or  permits  to  remain  there, 
whether  as  guest  or  servant,  a  person  of  known 
violent  and  disorderly  propensities,  who  will 
probably  assault  or  otherwise  maltreat  his 
guest,  and  that  for  the  consequence  of  such 
negligence  he  mny  be  liable  in  damages;  but 
that  the  plain  ground  of  his  liability  in  such 
case  would  be  his  negligence  in  harboring  per- 
sons dangerous  to  the  peace  and  comfort  of 
those  persons  for  whose  comfort  he  is  bound 
to  provide. 

And  an  innkeeper  is  not  liable  to  a  guest  for 
an  assault  committed  upon  him  by  a  servant, 
which  is  the  result  of  a  personal  altercation 
or  quarrel  between  the  servant  and  the  guest, 
and  is  not  'done  in  carrying  out  the  master's 
business,  nor  by  his  consent,  and  is  not  rati- 
fied by  him  after  its  occurrence.  Curtis  v.  Din* 
neen,  4  Dak.  245,  30  N.  W.  148. 

In  Calye's  Case,  8  Coke,  32a,  335,  it  is  said 
that  if  a  guest  be  beaten  in  the  inn,  the  inn- 
keeper shall  not  answer  for  it ;  and  this  state- 
ment has  been  frequently  cited  as  authority  for 
holding  that  an  innkeeper  is  not  liable  for  an 
assault  committed  upon  a  guest  by  a  servant. 
But  the  statement  is  a  mere  dictum,  the  case 
not  involving  the  question  of  liability  for 
personal  injury  to  a  guest  at  all. 

P.  H.  li. 
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Ruaaell  ▼.  Pagan,  7  Houst.  (Del.)  302,  S 
Atl.  258;  Mason  v.  Thompson,  9  Pick.  283, 
20  Am.  Dec.  471;  Pinkerton  v.  Woodward, 
33  Cal.  557,  91  Am.  Dec.  657 ;  8t,  Louis,  A,  d 
C.  R.  Co.  V.  Dalhy,  19  111.  367. 

The  identical  reasons  exist  for  holding  a 
hotel  keeper  liable  for  such  conduct  which 
are  assigned  for  holding  common  carriers 
and  other  public  servants  liable  to  the  same 
extent.  Innkeepers,  like  the  other  yariou«« 
hosts  are  under  a  cfimmon-law  contract  of 
hospitality.  This  contract  guarantees  thnt 
the  innkeeper  will  do  all  in  his  power  to 
prevent  any  harm,  injury,  or  insult  from 
befalling  his  guests  from  any  fellow  guest  or 
stranger,  and  absolutely  guarantees  that  he 
and  his  servants  will  not  themselves  mistreat 
them. 

It  would  be  ridiculous  to  say  that  the  inn- 
keeper would  be  liable  if  his  servants  saw  a 
guest  being  mistreated  and  injured  in  the 
inn,  and  did  not  prevent  it,  being  able  to  do 
BO,  and  yet  to  say  that  the  servants  charged 
with  this  duty  on  behalf  of  the  innkeeper 
could  themselves  do  what  they  could  not  suf- 
fer a  third  person  to  do. 

Common  carriers  are  under  this  liability. 

Dwinelle  v.  ^ew  York  0.  d  H.  R.  R.  Co. 
120  N.  Y.  122,  8  L.  R.  A.  224,  17  Am.  St.  Rep. 
611,  24  N.  E.  319;  Pittsburgh,  Ft,  W.  d  C. 
R.  Co.  V.  Hinds,  53  Pa.  515,  91  Am.  Dec. 
224;  Goddard  v.  Grand  Trunk  R.  Co,  57  Me. 
214,  2  Am.  Rep.  39;  Jeffersonville  R.  Co. 
V.  Rogers,  38  Ind.  126,  10  Am.  Rep.  103: 
Chamberlain  v.  Chandler,  3  Mason,  245,  Fed. 
Cas.  No.  2,575;  Pendleton  v.  Kinsley,  3 
Cliff.  417,  Fed.  Cas.  No.  10,922;  Bryant  v. 
Rich,  106  Mass.  188,  8  Am.  Rep.  311;  Chi- 
cago d  E.  R,  Co.  V.  Fleaoman,  103  111.  54S, 
42  Am.  Rep.  33;  Pick  v.  Chicago  d  N.  W. 
R.  Co.  68  Wis.  471,  60  Am.  Rep.  878,  32  N. 
W.  527 ;  Milwaukee  d  M.  R.  Co.  v.  Finney, 
10  Wis.  388-  Weed  v.  Panama  R.  Co.  17 
N.  Y.  364,  72  Am.  Dec.  474;  Terre  Haute 
d  I,  R.  Co,  V.  Jackson,  81  Ind.  21 ;  Spohn 
V.  3fissouri  P.  R,  Co,  87  Mo.  74;  Nieto  v. 
Clark,  1  Cliff.  145,  Fed.  Cas.  No.  10,232; 
Stewart  v.  Brooklyn  d  C.  T,  R,  Co,  90  N. 
Y.  592,  43  Am.  Rep.  185;  8t.  Louis,  A.  d 
C.  R.  Co,  V.  Dalby,  19  111.  370;  Mallach  v. 
Ridley,  24  Abb.  N.  C.  182,  9  N.  Y.  Supp.  922. 

Also  sleeping  car  oompnnics. 

Pullman  Palace  Car  Co,  v.  Lovoe,  28  Neb. 
239,  6  L.  R.  A.  809,  26  Am.  St.  Rep.  325, 
44  N.  W.  226;  Campbell  v.  Pullman  Palace 
Car  Co.  42  Fed.  485;  Williams  v.  Pullman 
Palace  Car  Co,  40  La.  Ann.  421,  8  Am.  St. 
Rep.  538,  4  So.  85;  Heenrioh  v.  Pullman 
Palace  Car  Co,  20  Fed.  104;  Nevin  v.  Pull- 
man Palace  Car  Co,  106  111.  230,  46  Am. 
Rep.  688. 

Also  proprietors  of  theaters  and  shows. 

Dickson  v.  Waldron,  135  Ind.  507,  24  L. 
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R.  A.  483,  41  Am.  St.  Rep.  440,  34  N.  E. 
510,  35  N.  E.  1. 

Also  proprietors  of  saloons  as  taverns  or 
inns. 

Rommel  v.  Schambacher,  120  Pa.  579, 
6  Am.  St.  Rep.  732,  11  Atl.  779;  Mastad 
V.  Swedish  Brethren,  83  Minn.  42,  53  L.  R. 
A.  803,  85  Am.  St.  Rep.  446,  85  N.  W.  913. 

Also  proprietors  of  stores,  express  com- 
panies, and  such  public  places. 

Sunnarton  v.  LeBoutillier,  7  Misc.  640, 
28  N.  Y.  Supp.  53;  Mallach  v.  Ridley,  24 
AbD.  N.  C.  181,  9  N.  Y.  Supp.  922;  Rioh- 
berger  v.  American  Exp,  Co,  73  Miss.  170, 
31  L.  R.  A.  300,  55  Am.  St.  Rep.  522,  IS 
So.  922;  Missouri  P.  R,  Co.  v.  Divinney 
(Kan.)  09  Pac  352. 

AI»o  innkeepers. 

Overstreet  v.  Moser,  88  Mo.  App.  72; 
Tousey  v.  Roberts,  21  Jones  &  S.  446; 
Wade  V.  Thayer,  40  Cal.  578;  Gilbert  v. 
Hoffman,  66  Iowa,  206,  55  Am.  Rep.  263, 
23  N.  W.  632;  Weeks  v.  McKulty,  101  Tenn. 
499,  43  L.  R.  A.  185,  70  Am.  St.  Rep.  693, 
48  S.  W.  809. 

Even  under  the  principle  of  master  and 
servant,  defendants  are  liable  for  the  inju- 
ries of  which  complaint  is  made. 

Evans  v.  Damdson,  53  Md.  248,  36  Am. 
Rep.  400;  Ellegard  v.  Ackland,  43  Minn. 
352,  45  N.  W.  715;  Gilmartin  v.  New  York, 
55  Barb.  245;  Baxter  v.  Chicago,  R.  I.  d 
P.  R,  Co,  87  Iowa,  495,  64  N.  W.  350; 
Heenrich  v.  Pullman  Palace  Car  Co,  20  Fed. 
100.  Dickson  v.  Waldron,  135  Ind.  507,  24 
L,  R.  A.  483,  41  Am.  St.  Rep.  440,  34  N.  E. 
510,  35  N.  E.  1;  Ooff  v.  Great  Northern  R. 
Co.  3  El.  &  El.  673. 

The  real  question  is.  Was  the  person  in- 
flicting the  injury  a  servant,  subject  to  con- 
trol, and  intending  to  serve  his  master,  in- 
•^tend  of  acting  for  himself? 

St.  Louis,  I.  M.  d  8.  R,  Co.  v.  Hackett, 
58  Ark.  388,  41  Am.  St.  Rep.  105.  24  S.  W. 
881 ;  Gunderson  v.  Northioestem  Elevator 
Co.  47  Minn.  103,  49  N.  W.  694;  Garretzen 
V.  Duenckel,  50  Mo.  107,  11  Am.  Rep.  405; 
Hardegg  v.  Willards,  12  Misc.  18,  33  N.  Y. 
Supp.  25;  McKinley  v.  Chicago  d  N,  W.  R, 
Co.  44  Iowa,  318,  24  Am.  Rep.  748;  Toledo, 
W.  d  W.  R.  Co.  V.  Harmon,  47  111.  298,  95 
Am.  Dec.  489;  Philadelphia  d  R.  R.  Co.  v. 
Derby,  14  How.  480,  14  L.  ed.  509;  North- 
western  R.  Co.  v.  Hack,  66  111.  238;  Cohen 
V.  Dry  Dock,  E.  B.  d  B.  R.  Co,  69  N.  Y.  170; 
Bryant  v.  Rich,  106  Mass.  \t%,  8  Am.  Rep. 
311;  Missouri,  K,  d  T,  R.  Co,  v,  Edtoards 
(Tex.  Civ.  App.)  67  S.  W.  891;  Dupr9  v. 
Childs,  52  App.  Div.  308,  65  N.  Y.  Supp. 
179;  Fowler  v.  Holmes,  24  N.  Y.  S.  R. 
299,  3  N.  Y.  Supp.  816;  Noblesfnlle  d  E, 
Gravel  Road  Co,  v.  Cause,  76  Ind.  142,  40 
Am.  Rep.  224. 

With  the  evidence  showing  that  the  porter 
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or  bell  boy  was  in  the  hotel  where  he  was  a 
menial  servant,  and  using  language  which 
would  indicate  that  he  was  protecting  his 
master's  property,  a  prima  facie  case  is 
made. 

Cleveland  v.  Newsom,  45  Mich.  62,  7  N. 
W.  222;  Doherty  v.  Lordy  8  Misc.  228,  28 
N.  Y.  Supp.  720;  Kdgeworih  v.  Wood,  58 
N.  J.  L.  403,  33  Atl.  940;  McGoun  v.  tJew 
York  C.  d  H.  R,  R.  Co.  68  Barb.  338;  Mott 
Y.  Consumers'  Ice  Co,  73  N.  Y.  548;  Rich- 
herger  v.  American  Exp.  Co.  73  Miss.  169, 
31  L.  R.  A.  390,  55  Am.  St.  Rep.  522,  18 
So.  922. 

Mr.  William  A.  Redick,  for  defendants 
in  error: 

Even  common  carriers  are  not  held  to  the 
liability  of  an  insurer.  They  are  required 
to  exercise  the  highest  degree  of  care  and 
skill,  but  they  are  not  insurers. 

Hazard  v.  Chicago,  B.  d  Q.  R.  Co.  1  Biss. 
603,  Fed.  Cas.  No.  6,275;  Chicago  d  A.  R. 
Co.  V.  Byrum,  153  HI.  131,  38  N.  E.  578, 
Louisville,  N.  A.  d  C.  R.  Co.  v.  Pedigo,  108 
Ind.  481,  8  N.  E.  627;  Oilson  v.  Jackson 
County  Horse  R.  Co.  76  Mo.  282;  Missouri 
P.  R.  Co.  V.  Baier,  37  Neb.  235,  55  N.  W. 
913. 

The  liability  of  innkeepers  has  not  been 
enlarged.  It  remains  what  it  has  always 
been.  Liability  with  reference  to  the  prop- 
erty of  the  guest  is  that  of  an  insurer,  on 
grounds  of  public  policy. 

Pullmun  Palace  Car  Co.  v.  Lowe,  28  Neb. 
248,  6  L.  R.  A.  809,  26  Am.  St.  Rep.  325, 
44  N.  W.  226. 

But  this  strictness  of  liability  has  never 
beon  held  with  respect  to  the  personal  safety 
of  the  guest,  for  the  obvious  reason  that  the 
guest  is  not  put  in  charge  of  the  innkeeper, 
but  retains  control  of  his  own  movements. 

The  duty  of  an  innkeeper  is  not  to  insure 
the  persons  of  his  guests  against  injury, 
but  merely  to  take  reasonable  care  of  their 
persons,  so  that  they  shall  not  be  injured 
by  anything  happening  to  them  through 
his  negligence  while  they  are  his  guests. 

Weeks  v.  McNulty,  101  Tenn.  499,  43 
L.  R.  A.  185,  70  Am.  St.  Rep.  603,  48  S. 
W.  809;  Sandys  v.  Florence,  47  L.  J.  C. 
P.  N.   S.  598. 

The  liability  of  the  innkeeper  is  based 
solely  upon  the  principles  applicable  to  the 
relation  of  master  and  servant. 

Curtis  v.  Dinneen,  4  Dak.  245,  30  N.  W. 
148. 

Liability  exists  only  when  the  servant 
is  acting  within  the  scope  of  his  employ- 
ment. 

Wade  v.  Thayer,  40  Cal.  578;  Com.  v. 
Power,  7  Met.  601,  41  Am.  Dec.  465;  Davia 
V.  Houghtellin,  33  Neb.  582,  14  Li.  R.  A. 
737,  50  N.  W.  765;  Curtis  v.  Dinneen,  4 
69  L.  R.  A, 


Dak.  245,  30  N.  W.  148;  Grimes  v.  Young, 
51  App.  Div.  239,  64  N.  Y.  Supp.  859. 

Where  the  servant,  for  his  own  purposes, 
does  a  wrong  without  the  direction  or  au- 
thority of  the  master,  and  not  for  the  pur- 
pose of  executing  his  orders  or  doing  his 
work,  the  master  is  not  liable. 

Rowell  v.  Boston  d  M.  R.  Co.  68  N.  H. 
358,  44  Atl.  448;  Keating  v.  Michigan  C. 
R.  Co.  97  Mich.  154,  37  Am.  St.  Rep.  328, 
56  N.  W.  346;  Cofield  v.  McCdbe,  58  Minn. 
218,  59  N.  W.  1005;  Turley  v.  Boston  d 
M.  R.  Co.  70  N.  H.  348,  47  Atl.  261; 
Marion  v.  Chicago,  R.  I.  d  P.  R.  Co.  59 
Iowa,  428,  42  Am.  Rep.  36  note,  13  N.  W. 
415;  Golden  v.  Newbrand,  52  Iowa,  59,  35 
Am.  Rep.  257,  2  N.  W.  537;  Chicago  Consol. 
Bottling  Co.  v.  McGinnis,  86  111.  App.  38; 
Byrne  v.  Kansas  City,  Ft.  8.  d  M.  R.  Co. 
24  L.  R.  A.  693,  9  C.  C.  A.  666,  22  U.  S. 
App.  220,  61  Fed.  605;  Reaume  v.  New- 
comb,  124  Mich.  137,  82  N.  W.  806;  Shearm 
&  Redf.  Neg.  4th  ed.  p.  148 ;  Stone  v.  Hills, 
45  Conn.  44,  29  Am.  Rep.  635;  Western 
U.  Teleg.  Co.  v.  MulUns,  44  Neb.  732,  62 
N.  W.  880;  Dolan  v.  Huhinger,  109  Iowa, 
408,  80  N.  W.  514;  Johnson  v.  Pioneer 
Fuel  Co.  72  Minn.  405,  75  N.  W.  719; 
Guille  V.  Campbell,  200  Pa.  119,  55  L.  R. 
A.  Ill,  86  Am.  St  Rep.  706,  49  Atl.  938; 
Winkler  v.  Fisher,  95  Wis.  355,  70  N.  W. 
477;  McClenaghan  v.  Brock,  5  Rich.  L.  17; 
Douglass  v.  Stephens,  18  Mo.  362;  Mogk 
v.   Chicago   City  R.   Co.  80  111.   App.  411. 

The  burden  of  proof  to  show  that  the 
employee  was  acting  within  the  scope  of 
his  employment  is  upon  the  plaintiff. 

Randall  v.  Chicago  d  G.  T.  R.  Co.  113 
Mich.  115,  38  L.  R.  A.  666,  71  N.  W.  450; 
Raming  v.  Metropolitan  Street  R.  Co.  157 
Mo.  477,  50  S.  W.  791,  57  S.  W.  268; 
Rahn  v.  Singer  Mfg.  Co.  26  Fed.  917. 

Albert,  C,  filed  the  following  opinion: 
The  plaintiff,  in  his  petition  filed  in  the 
district  court,  alleges,  in  effect,  that  the 
defendants  were  the  proprietors  of  and 
operated  a  hotel  in  the  city  of  Omaha;  that 
on  the  12th  day  of  January,  1902,  he  en- 
tered such  hotel  with  his  wife  and  infant 
son  for  a  temporary  sojourn  therein,  where- 
upon he  and  the  said  members  of  his  fam- 
ily were  received  as  guests  in  said  hotel  by 
the  defendants;  that  afterward,  and  while 
they  were  thus  guests  in  said  hotel,  the 
plaintiff's  infant  son  entered  a  room  of 
the  hotel,  to  speak  or  play  with  a  porter 
or  servant  of  the  defendants,  who  at  the 
time  was  in  said  room.  Then  follow  these 
allegations :  "That  the  said  porter  and  serv- 
ant of  defendants  in  said  hotel  in  said  ca- 
pacity at  said  time  violated  all  obligations 
of  hospitality  and  patience  due  from  said 
defendants,  through  said  servants,  to  said 
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infant  guest,  and  the  defendants  thereby 
violated  their  agreement,  duty,  and  obliga- 
tion of  law  with  and  to  the  plaintiff,  by  the 
following  conduct,  to  wit:  The  said  por- 
ter, in  attempting  to  have  said  infant  son 
of  plaintiff  leave  said  room  and  corridor 
where  defendants  did  not  want  him,  as 
instructed,  and  retire  to  his  mother's  room, 
and  to  have  said  infant  cease  his  childish 
play  and  pretended  annoyance,  carelessly, 
imprudently,  rashly,  unnecessarily,  negli- 
gently, and  foolishly  picked  up  a  revolver, 
and,  pointing  it  at  said  infant,  said,  'If  you 
handle  anything,  this  is  what  I  will  do  to 
you,'  or  similar  words,  calculated  to  frighten 
the    said    infant    out   of    his    natural    and 

hildish  playfulness  and  prevent  his  touching 
any  of  defendants'  property,  or  being  about 
said  room  or  the  halls.  That  the  said  infant 
threw  up  his  hands  when  thus  frightened 
and  assaulted,  and,  by  some  means  unknown 
to  this  plaintiff,  the  said  pistol  was  care- 
lessly and  negligently  discharged  by  the 
said  defendants'  servant  as  aforesaid. 
.  .  .  "  The  petition  contains  the  usual 
allegations  as  to  damages.  The  defend- 
ants, by  their  answers,  admit  that  the 
defendant  administrator  and  corporation 
were  the  proprietors  of  the  hotel,  and  were 
operating  it,  as  alleged  in  the  petition; 
that  the  plaintiff  and  his  wife  and  infant 
son  were  received  into  said  hotel  as  guests 
at  the  date  alleged  in  the  petition ;  and  that, 
while  the  plaintiff  and  the  said  members  of 
his  family  were  thus  guests  at  the  hotel, 
the  son  was  seriously  injured.  But  they 
specifically  deny  that  the  person  described 
in  the  petition  as  their  porter  or  servant 
was  in  their  employ  at  the  time  the  injury 
occurred,  and  that  he  was  on  duty,  or  in 
the  performance  of  any  duty,  as  porter  or 
servant  of  the  defendants,  at  such  time. 
They  also  specifically  deny  that  the  defend- 
ant Greorge  E.  Barker  was  one  of  the  pro- 
prietors of  the  hotel,  or  in  any  way  inter- 
ested in  the  same,  or  the  operation  thereof, 
save  as  president  of  the  defendant  corpo- 
ration. The  evidence  adduced  by  the  plain- 
tiff sufificiently  shows  that  the  plaintiff,  his 
wife,  and  infant  son  became  guests  at  the 
hotel,  intending  to  remain  but  a  short  time; 
that  about  three  days  after  they  were 
received  in  the  hotel,  and  while  they  were 
guests  therein,  a  servant  of  the  proprietors 
of  the  hotel,  who  had  waited  upon  the  plain- 
tiff and  the  members  of  his  family  during 
their  stay  at  the  hotel,  was  playing  a  har- 
monica in  a  room  which  was  not  one  of 
those  assigned  to  the  plaintiff  or  any  mem- 
ber of  his  family;  that  the  plaintiff's  infant 
son,  attracted  by  the  music,  entered  the 
room,  the  door  of  which  was  open;  that 
thereupon  the  servant  who  had  been  play- 
ing the  harmonica  took  up  a  revolver,  and 
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pointed  it  at  the  boy,  saying,  "See  here, 
young  fellow,  if  you  touch  anything  this 
is  what  you  get."  The  revolver  by  some 
means  was  then  discharged,  the  ball  strik- 
ing the  boy,  destroying  one  of  his  eyes,  and 
inflicting  upon  him  other  serious  injuries. 
While  there  is  no  direct  evidence  that  the 
person  who  inflicted  the  injuries  was  in  the 
employ  of  the  proprietors  of  the  hotel,  the 
evidence  shows  that  he  'waited  on  the  guests, 
carried  water  to  their  rooms,  and  rendered 
such  other  services  as  are  usually  rendered 
by  servants  of  a  certain  class  about  a  hotel, 
and  is  amply  sufficient  to  warrant  a  finding 
that  he  was  a  servant  of  the  proprietors, 
and,  for  the  purposes  of  this  case,  would 
have  made  him  such,  perhaps,  in  the  absence 
of  a  contract  of  employment.  There  is  no 
evidence  tending  to  connect  the  defendant 
George  E.  Barker  with  the  operation  of  the 
hotel.  At  the  close  of  plaintiff's  case  the 
court  directed  a  verdict  for  the  defendants, 
and  from  a  judgment  rendered  on  such 
verdict  the  plaintiff  brings  the  record  here 
for  review. 

The  defendants  insist  that,  the  plaintiff 
having  failed  to  allege  that  the  servant  wil- 
fully or  maliciously  inflicted  the  injury,  it 
was  incumbent  on  him  to  show  that  the  in- 
juries were  the  result  of  negligence  on  the 
part  of  the  servant  in  the  performance  of 
some  duty  for  which  he  was  employed,  or  in 
the  discharge  of  some  duty  which  the  de- 
fendants owed  the  plaintiff.  We  think  they 
overlook  the  theory  upon  which  this  action 
was  brought  and  prosecuted.  The  plaintiff, 
by  his  petition  and  evidence,  obviously  in- 
tended to  commit  himself  unreservedly  to 
the  theory  that  this  cause  of  action  is  «■ 
contractu.  A  contract  is  alleged  in  the 
petition.  The  wrongful  acts  of  the  servant, 
which  resulted  in  injury  to  the  boy,  are 
alleged,  not  for  the  purpose  of  stating  a 
cause  of  action  ex  delictOj  but  for  the  pur- 
pose of  showing  a  breach  of  contract,  and 
consequent  damages. 

This  brings  us  at  once  to  the  question 
whether  the  act  of  the  servant  resulting  in 
the  injuries  complained  of  constitutes  a 
breach  of  the  implied  contract  between  the 
plaintiff  and  the  proprietors  of  the  hotel  for 
the  entertainment  of  the  former  and  his 
family.  By  the  implied  contract  between  a 
hotel  keeper  and  his  guest,  the  former  under- 
takes more  than  merely  to  furnish  the  latter 
with  suitable  food  and  lodging.  There  is 
implied  on  his  part  the  further  under- 
taking that  the  guest  shall  be  treated  with 
due  consideration  for  his  safety  and  comfort. 
Rommel  v.  Schambacher,  120  Pa.  679,  6 
Am.  St.  Rep.  732,  11  Atl.  779.  In  JenclcM  v. 
Coleman,  2  Sumn.  221,  Fed.  Gas.  No.  7,258, 
Story,  J.  [Shaw,  Ch.  J.,  in  Com.  v.  Patjow, 
7  Met.  601,  41  Am.  Dec.  465],  said:     "An 
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owner  of  a.  steamboat  or  railroad,  in  this 
respect,  is  in  a  condition  somewhat  similar 
to  that  of  an  innkeeper,  whose  premises  are 
open  to  all  guests.  Yet  he  is  not  only  em- 
powered, but  he  is  bound,  so  to  regulate  his 
house,  as  well  with  regard  to  the  peace 
and  comfort  of  his  guests  who  there 
seek  repose,  as  to  the  peace  and  quiet 
of  the  vicinity,  as  to  repress  and  pro- 
hibit all  disorderly  conduct  therein;  and,  of 
course,  he  has  a  right  and  is  bound  to  ex- 
clude from  his  premises  all  disorderly  per- 
sons, and  all  persons  not  conforming  to 
regulations  necessary  and  proper  to  secure 
such  quiet  and  good  order."  The  forej^o- 
ing  language  is  quoted  with  approval  in 
Bass  V.  Chicago  d  N,  W.  R.  Co.  36  Wis. 
459,  17  Am.  Rep.  495.  Substantially  the 
same  language  is  employed  by  the  court  in 
Dickson  v.  Waldron,  135  Ind.  507,  24  L. 
R.  A.  483,  41  Am.  St.  Rep.  440,  34  N.  E. 
510,  35  N.  E.  1.  See  also  Norcross  v.  2for- 
crosa,  53  Me.  169;  Pinker  ton  v.  Woodioa^df 
33  Cal.  585,  91  Am.  Dec.  657;  Com.  v.  Poioer, 
7  Met.  601,  41  Am.  Dec.  465;  Russell  v. 
Pagan,  7  Houst.  (Del.)  396,  8  Atl.  258;  Pull- 
man Palace  Car  Co.  v.  Lowe,  28  Neb.  239, 
6  L.  R.  A.  809,  26  Am.  St.  Rep.  325, 
44  N.  W.  226.  The  foregoing  also  shows 
that  the  duties  of  a  hotel  keeper  to  his 
guests  are  r^^rded  as  similar  to  the  com- 
mon-law obligation  of  a  common  carrier 
to  his  passengers.  As  regards  the  duty 
of  a  common  carrier  to  his  passengers,  in 
Dwindle  v.  Ifev)  York  C.  d  H.  R.  R.  Co. 
120  N.  Y.  122,  8  L.  R.  A.  224,  17  Am.  St. 
Rep.  611,  24  N.  E.  319,  the  court  said :  "As 
we  have  seen,  the  defendant  owed  the  plain- 
tiff the  duty  to  transport  him  to  New  York, 
and  during  its  performance  to  care  for  his 
comfort  and  safety.  This  duty  of  protect- 
ing the  personal  safety  of  the  passenger, 
and  promoting  by  every  reasonable  means 
the  accomplishment  of  his  journey,  is  con- 
tinuous, and  embraces  other  attentions  and 
services  than  the  occasional  service  required 
in  giving  the  passenger  a  seat  or  some 
temporary  accommodation.  Hence,  whatever 
is  done  by  the  carrier  or  its  servants  which 
interferes  with  or  injures  the  health  or 
strength  or  person  of  the  traveler,  or  pre- 
vents the  accomplishment  of  his  journey  in 
the  most  reasonable  and  speedy  manner  is 
a  violation  of  the  carrier's  contract,  and  he 
must  be  held  responsible  for  it."  To  the 
same  effect  are  the  following:  Pittsburgh, 
Ft.  W.  d  (7.  R,  Co.  V.  Binds,  53  Pa.  515, 
91  Am.  Dec.  224;  Ooddard  v.  Ctrand  Trunk 
R.  Co.  57  Me.  214,  2  Am.  Rep.  39;  Cham- 
berlain V.  Chandler,  3  Mason,  245,  Fed.  Cas. 
No.  2,576;  Pendleton  v.  Kinsley,  3  Cliff. 
417,  fed.  Cas.  No.  10,922;  Bryant  v.  Rich, 
106  Mass.  188,  8  Am.  Rep.  311;  Chicago 
d  E.  R.  Co.  V.  Flexman,  103  111.  548,  42 
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Am.  Rep.  33;  Southern  Kansas  R.  Co.  v. 
Rice,  38  Kan.  398,  5  Am.  St.  Rep.  766,  16 
Fac.  817.  An  examination  of  the  foregoing 
cases  will  'show,  we  think,  that  the  reason- 
ing applies  with  equal  force  to  a  hotel 
keeper,  as  regards  his  duties  to  his  guests. 
Those  duties  spring  from  the  implied. terms 
of  his  contract,  and  a  failure  +o  discharge 
them,  while  it  may  in  some  instances 
amount  to  a  tort,  amounts  in  every  instance 
to  a  breach  of  contract. 

If,  then,  the  defendants  w^ere  under  a  con- 
tractual obligation  that  the  plaintiff  and 
his  family  should  be  treated  with  due  con- 
sideration for  their  comfort  and  safety,  the 
act  of  the  servant,  resulting  in  the  injuries 
complained  of,  obviously  amounts  to  a 
breach  of  contract.  That  the  wrongful  act 
was  committed  by  a  servant  is  wholly  im- 
material. The  rule  which  requires  that  a 
^uest  at  a  hotel  be  treated  with  due  con- 
sideration for  his  comfort  and  safety  would 
be  of  little  value  if  limited  to  the  propri- 
etor himself.  As  a  rule,  he  does  not  come 
in  contact  with  the  guests.  His  undertak- 
ing is  not  that  he  personally  shall  treat 
them  with  due  consideration,  but  that  they 
shall  be  so  treated  while  inmates  of  the 
hotel  as  guests;  and,  if  they  be  not  thus 
treated,  there  is  a  breach  of  the  im- 
plied contract,  whether  the  lack  of  such 
treatment  is  the  result  of  some  act  or 
omission  of  the  proprietor  himself,  or  of 
his  servant  or  servants. 
.  Neither  do  we  deem  it  material  whether 
the  servant  at  the  time  oi  the  injury  was 
actively  engaged  in  the  discharge  of  his 
duty  as  servant  or  not.  He  was  a  servant 
of  the  proprietor,  and  an  inmate  of  the  ho- 
tel. His  duty  as  to  the  treatment  to  be 
accorded  the  guests  of  the  hotel  was  a  con- 
tinuing one,  and  rested  upon  him  wherever, 
within  the  hotel,  he  was  brought  in  contact 
with  them.  To  hold  otherwise  would  be  to 
say  that  a  guest  would  have  no  redress  for  ' 
any  manner  of  indignity  received  at  a  hotel, 
so  long  as  it  was  inflicted  by  a  servant 
not  actively  engaged  in  the  discharge 
of  some  duty.  The  following  from  Dwinelle 
V.  New  York  C.  d  H.  R.  R.  Co.  120  N.  Y. 
122,  8  L.  R.  A.  224,  17  Am.  St.  Rep.  611, 
24  N.  E.  319,  is  peculiarly  applicable  at 
this  point:  "The  idea  that  the  servant 
of  a  carrier  of  persons  may,  in  the  intervals 
between  rendering  personal  services  to  the 
passenger  for  his  accommodation,  assault 
the  person  of  the  passenger,  destroy  his  con- 
sciousness and  disable  him  from  further 
pursuit  of  his  journey,  is  not  consistent 
with  the  duty  that  the  carrier  owes  to  the 
passenger,  and  is  little  less  than  monstrous. 
While  this  general  duty  rested  upon  the 
defendant  to  protect  the  person  of  the  pas- 
senger during  the  entire  performanec  of  the 
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contract,  it  signifies  but  little  or  nothing 
whether  the  servant  had  or  had  not  com- 
pleted the  temporary  or  particular  service 
he  was  performing,  or  had  completed 
the  performance  of  it,  when  the  blow 
was  struck.  The  blow  was  given  by  a  serv- 
ant of  the  defendant  while  the  defendant 
was  performing  its  contract  to  carry  safety 
and  to  protect  the  person  of  the  plaintiff, 
and  was  a  violation  of  such  contract." 

It  is  equally  immaterial  to  this  case,  we 
think,  whether  the  shooting  was  accidental 
or  wilful.  The  servant,  in  pointing  a  load- 
ed g^n  at  the  boy,  committed  a  trespass, 
and,  as  a  result  of  such  trespass,  inflicted 
serious  and  permanent  injuries  on  the  child. 
His  acts,  therefore,  constitute  a  breach  of 
the  implied  undertaking  of  his  employers 
to  treat  the  plaintiff  and  his  family  with 
due  consideration  for  their  safety  and  com- 
fort, for  which  breach  his  employers  are 
liable  in  damages. 

We  are  aware  that  there  are  cases  hold- 
ing contrary  to  the  foregoing  conclusion, 
but  they  do  not  seem  to  us  to  be  based  on 
sound  reasons,  nor  upon  just  considerations 
of  public  policy,  and  are  contrary  to  the 
weight  and  trend  of  modern  authority. 

The  plaintiff  offered  to  prove  by  one  of  his 
witnesses  that  the  day  following  the  acci- 
dent one  Mr.  Bo^tnan,  the  manager  of  the 
hotel,  told  the  witness  "that  he  had  told  the 
boys  [referring  to  the  porters  and  bell  boys 
of  the  hotel  1  time  and  again  to  keep  the  kid 
[meaning  the  plaintiff's  sonl  out  of  the  ele- 
vator, halls,  and  rooms  of  the  hotel,  and  to 
keep  him  in  his  mother's  room."  The  offer 
was  rejected,  and  the  plaintiff  contends  that 
the  ruling  of  the  court  in  that  behalf  is  er- 
roneous. We  do  not  think  so.  It  was  not 
within  the  scope  of  the  authority  of  the 
manager  to  bind  his  employer  by  the  ad- 
mission or  declaration  sought  to  be  proved, 
and  it  was  too  remote  in  point  of  time,  and 
too  detached  from  the  injury,  to  be  admissi- 
ble as  a  part  of  the  rea  gestce.  Oale  Sulky 
U arrow  Co.  v.  Laughlin,  31  Neb.  103,  47  N. 
W.  638;  Commercial  Nat,  Bank  v.  Brill,  37 
Keb.  02G,  56  N.  W.  382;  Collins  v.  State, 
40  Neb.  37,  64  N.  W.  432;  FHend  v.  Bur- 
leigh, 53  Neb.  677,  74  N.  W.  50. 

As  to  the  defendant  George  E.  Barker,  as 
we  have  seen,  there  is  no  evidence  which 
would  warrant  a  verdict  against  him. 
Hence,  so  far  as  he  is  concerned,  the  judg- 
ment of  the  district  court  is  right;  but. 
as  to  the  other  defendants,  it  is  recommen- 
ded that  the  judgment  be  reversed,  and  the 
cause  remanded  for  further  proceedings  ac- 
cording to  law. 

Barnes  and  GlaaTllle,  CC,  concur. 
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Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District 
Court  as  to  the  defendant  Oeorge  E.  Barker 
is  affirmed,  and  as  to  the  other  defendants 
the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law. 

A  petition  for  rehearing  having  been  filed, 
Sedswiek,  J.,  on  May  3,  1905,  handed 
down  the  following  response: 

Since  the  filing  of  the  former  opinion  in 
this  case  ( ante,  642,  98  N.  W.  440 ) ,  the  ques- 
tion principally  discussed  therein,  and 
irising  out  of  the  same  transaction,  has 
been  decided  by  the  United  States  court  of 
appeals  for  this  circuit  {Clancy  v.  Bar- 
ker, pest,  653,  66  C.  C.  A.  469,  131  Fed,  161 ) . 
The  opinion  of  that  court,  prepared  by 
Judge  Sanborn,  strongly  states  the  reasons 
that  led  the  majority  of  the  court  to  the 
conclusion  that  the  hotel  company  ought 
not  to  be  held  liable.  In  a  dissenting  opin- 
ion. Judge  Thayer  upholds  the  views  ex- 
pressed in  the  former  opinion  of  this  court. 

1.  The  first  ground  urged  by  counsel  for 
holding  the  defendants  liable,  w^e  think,  is 
sntisfactorily  discussed  in  the  majority 
opinion  of  that  court.  This  relates  to  the 
doctrine  of  respondeat  superior,  derived 
from  the  relation  of  master  and  servant.  If 
there  had  been  evidence  showing  that  it  was 
the  duty  of  the  employees  of  the  hotel  to 
prevent  children  from  entering  and  playing 
in  rooms  which  were  not  assigned  to  them, 
it  might  perhaps  be  contended  that  the  boy 
I-Acy  was  acting  within  the  scope  of  his 
employment  when  the  accident  occurred. 
The  evidence  offered  as  tending  to  show 
that  he  was  so  acting  was  properly  exclud- 
ed as  shown  in  the  former  opinion,  and  it 
does  not  appear  that  there  was  any  other 
evidence  in  the  record  upon  this  point. 

2.  Whether  the  relation  that  exists  be- 
tween a  keeper  of  a  hotel  and  his  guests 
makes  the  former  liable  for  any  misconduct 
of  his  employees  by  which  his  guests  are  in- 
jured while  they  are  in  the  hotel  and  are  in 
his  care  is  a  more  diflBcult  question.  It  i» 
admitted  that  common  carriers  under  sucli 
circumstances  are  liable.  It  is  said  that 
the  reason  for  this  is  that  the  passenger 
places  himself  in  the  care  of  the  employees 
of  the  carrier,  and  is  continually  in  their 
care,  so  that  whatever  they  do  while  the 
passenger  is  being  transported  is  within  the 
scope  of  their  employment.  The  hotel  keep- 
3r  is  also  bound  to  bestow  reasonable  care 
for  the  safety  and  comfort  of  his  guests. 
He  is  not  an  insurer  of  his  guests;  but 
neither  is  the  carrier  an  insurer  of  his  pas- 
sengers. The  carrier,  of  course,  is  bound 
to  use  extraordinary  care — as  is  sometimes 


1904. 


Clanct  v.  Babkeb. 


649 


said,  the  utmost  care — for  the  safety  of 
his  passengers.  The  business  engaged  in  is 
a  dangerous  one,  and  the  care  should  be  in 
proportion  to  the  danger  that  exists.  In 
this  respect  there  is  a  difference  between 
the  two  situations,  but  both  perform  public 
duties,  and  are  bound  to  serve  any  individ- 
ual who  requires  their  service  and  suitably 
applies  for  it.  The  hotel  keeper  offers  ac- 
commodations for  strangers  who  are  not 
acquainted  with  his  employees  and  who 
have  no  voice  in  their  selection.  He  under- 
takes to  provide  them  with  suitable  accom- 
modations, and  with  at  least  a  certain  de- 
gree of  care  for  their  comfort  and  safety. 
He  has  some  control  over  their  persons  and 
conduct.  He  must  not  allow  suca  conduct 
on  their  part  as  will  interfere  with  the  rea- 
sonable hospitality  which  he  owes  to  other 
guests.  It  may  be  that  the  carrier  has 
greater  control  over  the  persons  and  con- 
duct of  passengers,  but  this  idea  seems  to 
be  exaggerated  in  «ome  of  the  opinions,  in 
what  sense  does  the  porter  of  a  sleeping  car 
have  charge  of  the  occupants  of  the  cir  and 
have  control  of  their  conduct  and  behavior? 
Surely,  if  it  is  different  in  degree  from  the 
control  that  the  hotel  keeper  has  over  his 
guests,  it  is  not  much  different  in  kind. 
The  hotel  keeper  is  under  obligation  to  pro- 
tect his  guests  from  danger  when  it  is  rea- 
sonably within  his  power  to  do  so,  and  is 
under  obligation  to  select  such  employees 
as  will  look  after  thte  safety  and  comfort 
of  his  guests,  and  will  not  commit  acts  of 
violence  against  them,  so  far  as  is 'reason- 
ably within  his  power.  It  would  seem  that^^ 
to  relieve  him  from  liability  for  injuries 
done  to  his  guests  by  his  employee  upon  the 
sole  ground  that  the  employee  was  not  then 
in  the  active  discharge  of  some  specific  duty 
in  connection  with  his  employment,  and  hold 
the  carrier  responsible  under  similar  condi 
tions,  is  making  a  fine  distinction.  The  lia*^ 
bility  of  a  common  carrier  under  such  cir- 
cumstances is  a  doctrine  of  modem  growth. 
There  does  not  appear  to  be  reason  for  es- 
tablishing such  doctrine  that  woifld  not 
equally  apply  under  modern  conditions  to 
the  relations  between  an  innkeeper  and  his 
guests. 

Notwithstanding  the  great  respect  due  to 
the  court  which  has  reached  a  contrary  con- 
clusion in  Clancy  v.  Barker,  post,  653,  we 
conclutlc  that  our  former  decision  ought  to 
be  adhered  to. 

Barnes,  J.,  dissenting: 

In  this  case  I  find  myself  unable  to  concur 
in  the  majority  opinion,  which  adheres  to  our 
former  decision.  While  I  concurred  in  that 
decision  when  it  was  rendered,  on  a  re-exam- 
ination of  the  question,  as  presented  on  the 
rehearing,  I  am  convinced  that  the  defend- 
69  L.  R.  A. 


ant  should  not  be  held  liable.  The  facts 
which  are  the  basis  of  the  plaintiff's  cause 
of  action  briefly  stated,  are  as  follows :  The 
plaintiff,  Michael  F.  Clancy,  and  his  wife, 
with  their  infant  son.  Freeman,  who  was 
about  six  years  old,  were  stopping  at  the 
Barker  hotel,  in  the  city  of  Omaha,  and  had 
been  guests  at  the  hotel  for  several  days 
prior  to  the  accident  complained  of.  About 
8:30  o'clock  of  the  evening  of  January  15, 
1902,  Freeman  left  his  mother's  room  and 
went  down  the  elevator  to  the  first  fioor 
of  the  hotel,  as  he  says,  '^to  get  some  ice 
water."  Reaching  that  floor,  he  passed  by 
a  room  where  a  boy  of  the  name  of  Lacy, 
who  was  employed  as  a  porter  or  bell  boy 
at  the  hotel,  was  playing  a  harmonica;  the 
door  being  ajar,  he  entered  this  room,  ap- 
parently to  satisfy  his  childish  curiosity; 
another  boy  who  sometimes  ran  the  elevator, 
was  also  in  the  room ;  both  of  these  employ  A 
ees  seem  to  have  been  off  duty  at  the  time, 
and  engaged  in  amusing  themselves  in  a 
room  not  occupied  by  any  of  the  guests  of/ 
the  house.  As  the  Clancy  boy  entered  the 
room  young  Lacy  said  to  him  (apparently  in 
jest)  :  "See  here,  young  fellow,  if  you  touch 
anything,  this  is  what  you  get"  (at  the  same 
time  pointing  a  pistol  at  him).  The  pistol 
was  at  that  instant  accidentally  discharged, 
the  ball  striking  the  boy  Freeman  in  the 
head,  destroying  one  of  his  eyes,  and  inflict- 
ing other  injuries  upon  him,  which,  however, 
did  not  prove  fatal,  and  this  action  was 
brought  by  the  father  to  recover  damages 
alleged  to  have  been  sustained  by  him  by 
reason  of  these  facts. 

The  prevailing  opinion  does  not  place  the 
right  of  recovery  in  this  case  on  the  ground 
of  negligence  or  tort,  for  no  negligence  on 
the  part  of  the  defendant  is  alleged  or 
proved,  but  bases  such  right  solely  on  an 
alleged  breach  of  the  implied  contract  of 
an  innkeeper  that  his  guest  shall  be  treated 
with  due  consideration  for  his  comfort  and 
safety,  and  so  holds  the  proprietors  of  the 
hotel  liable  to  both  the  father  and  his  infant 
son  for  the  damages  sustained  by  them. 

It  must  be  conceded  that  until  recent 
years  the  whole  trend  of  authority  supported 
and  adhered  to  the  common-law  rule  that  an 
innkeeper  is  not  an  insurer  of  the  safety  of 
his  guest  against  injury,  and  that  his  obli- 
gation is  limited  to  the  exercise  of  reason- 
able care  for  the  safety,  comfort,  and  enter- 
tainment of  his  visitor.  Calye's  Case,  8 
Coke,  32a;  Sandys  v.  Florence,  47  L.  J.  C. 
P.  N.  S.  598;  Weeks  v.  McNulty,  101  Tenn. 
499,  43  L.  R.A.  185,  70  Am.  St.  Rep.  693. 
48  S.  W.  809;  Curtis  v.  Dinneen,  4  Dak.  246, 
30  N.  W.  148;  Sheffer  v.  Willoughhy,  163 
111.  518,  34  L.  R.  A.  464,  54  Am.  St.  Rep. 
483,  45  N.  E.  253;  Gilbert  v.  Hoffman,  66 
Iowa,  206,  55  Am.  Rep.  263,  23  N.  W.  632; 
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Overstreet  v.  Moaer,  88  Mo.  App.  72;  Stan- 
ley V.  Bircher,  78  Mo.  245 ;  Siott  v.  Church- 
ill,  15  Misc.  80,  36  N.  Y.  Supp.  477 ;  Sneed 
V.  Moorehead,  70  Miss.  690,  13  So.  235.  It 
is  claimed,  however,  that  the  more  recent 
cases  have  changed  the  rule,  and,  to  support 
this  view,  we  are  referred  in  the  original 
opinion  to  Rommel  v.  Sohambacher,  120  Pa. 
579,  6  Am.  St.  Rep.  732,  11  Atl.  779.  In 
that  case  it  appears  that  on  the  evening  of 
the  9th  of  August,  1884,  the  plaintiff,  Wil- 
liam Rommel,  a  minor,  entered  the  tavern  of 
Jacob  Schambacher,  and  there  found  one 
Edward  Flannagan ;  they  both  became  intox- 
icated on  the  liquor  furnished  them  by 
Schambacher.  While  the  plaintiff  was  stand- 
ing outside  of  the  bar  engaged  in  conversa- 
tion with  the  defendant,  Flannagan  pinned  a 
piece  of  paper  to  his  back  and  set  it  on  fire. 
The  consequence  was  that  Rommers  clothes 
were  soon  in  flames  and  before  they  could 
be  extinguished  he  was  badly  injured.  On 
those  facts  it  was  held  that  the  "proprietor 
of  a  saloon  is  liable  for  injuries  sustained 
by  one  who  enters  therein  and  becomes  intox- 
icated, by  reason  of  another  who  also  be- 
came intoxicated  there,  and  who,  in  full 
view  of  the  proprietor,  attached  a  piece  of 
paper  to  the  former  and  set  it  on  fire."  The 
sole  ground  of  holding  the  proprietor  liable 
was  that  he  furnished  the  liquor  which 
caused  the  intoxication  of  the  two  men,  and 
allowed  one  of  them,  in  his  presence,  to  at- 
tach the  paper  to  the  dtlier  and  set  it  on 
fire,  when  he  could,  and  should,  have  pre- 
vented it.  So  it  will  be  seen  that  there  is 
nothing  in  the  facts  of  that  case,  or  in  the 
matter  actually  decided,  which  supports  the 
prevailing  opinion. 

Our  attention  ia  also  called  to  the  case  of 
Jenoks  v.  Coleman,  2  Sumn.  221,  Fed.  Gas. 
No.  7,258,  in  which  Story,  J.  [Shaw,  Ch.  J., 
in  Com,  v.  Power,  7  Met.  601,  41  Am.  Dec. 
465],  said:  "An  owner  of  a  steamboat,  or 
railroad,  in  this  respect  is  in  a  condition 
somewhat  similar  to  ttiat  of  an  innkeeper 
whose  premises  are  open  to  all  guests.  Yet 
he  is  not  only  empowered,  but  he  is  bound, 
to  so  regulate  his  house,  as  well  with  regard 
to  the  peace  and  comfort  of  his  guests,  who 
there  seek  repose,  as  to  the  peace  and  quiet 
of  the  vicinity,  as  to  repress  and  prohibit  all 
disorderly  conduct  therein;  and,  of  course, 
he  has  a  right,  and  is  bound,  to  exclude  from 
his  premises  all  disorderly  persons,  and  all 
persons  not  conforming  to  regulations  nec- 
essary and  proper  to  such  quiet  and  good 
order."  This  language,  it  seems  to  me, 
comes  far  short  of  justifying  the  conclusion 
announced  by  the  majority. 

The  case  of  Dickson  v.  Waldron,  135  Ind. 
607,  24  L.  R.  A.  483,  41  Am.  St.  Rep.  440, 
34  N.  E.  506,  35  N.  E.  1,  is  also  cited  to  sus- 
tain the  prevailing  opinion.  The  facts  in 
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that  case  were  that  George  A.  Dickson  and 
others  were  lessees  and  managers  of  the 
Park  theater,  in  the  city  of  Indianapolis; 
that  Waldron  came  to  the  box  office  of  the 
theater  and  applied  for  a  10-cent  ticket, 
giving  the  ticket  seller,  one  Joseph  Gordon, 
a  silver  dollar,  and  receiving  from  him  his 
ticket  and  only  70  cents  in  change ;  that  one 
John  Dickson  was  in  the  box  office  at  the 
time  with  the  ticket  seller,  and  was  in 
charge  of,  and  conducting,  the  theater  for 
and  on  behalf  of  the  lessees.  Waldron  de- 
manded of  the  ticket  seller  the  right  change; 
an  altercation  ensued,  and  the  janitor  of 
the  theater,  who  was  also  a  special  police- 
man, was  ordered  by  Dickson,  who  had 
reached  through  the  window  and  grabbed 
Waldron  and  slapped  him  in  the  face,  to  ar- 
rest Waldron  for  a  "vag."  The  janitor 
thereupon  struck  Waldron,  knocked  him 
down,  and  beat  him  severely;  someone  inter- 
fered, and  the  janitor  withdrew;  then  Gor- 
don came  out  of  the  ticket  office,  and,  in  the 
presence  of  the  manager,  assaulted  wal- 
dron, and  beat  him  shamefully;  tnat  there- 
after the  janitor  arrested  Waldron  and  took 
him  to  the  police  station.  On  these  facts  it 
was  held,  as  in  Rommel  v.  Schambacher, 
120  Pa.  579,  6  Am.  St.  Rep.  732,  11  Atl. 
779,  that  the  proprietor  of  the  theater  was 
liable  for  the  injuries  sustained  by  Waldron. 

In  the  foregoing  cases,  and  in  some  others, 
the  courts  have  made  use  of  the  expression : 
"The  liability  of  an  innkeeper  is  like  that 
of  a  common  carrier."  But  it  is  nowhere 
held  that  the  kind  and  extent  of  the  liabil- 
ity of  the  innkeeper  is  the  same  aa  that  of 
a  common  carrier.  All  of  the  other  cases 
referred  to  are  actions  where  common  car- 
riers were  sued  for  injuries  to  passengers 
while  being  transported. 

Our  attention  was  also  called,  on  the  re- 
hearing, to  the  case  of  Curran  v.  Olson,  88 
Minn.  307,  60  L.  R.  A.  733,  97  Am.  St.  Rep. 
517,  92  N.  W.  1124,  as  sustaining  plaintiff's 
contention.  That  was  a  case  where  a  patron 
of  a  saloon  fell  asleep  in  his  chair,  and  a 
third  person  poured  alcohol,  which  was  fur- 
nished by  the  bartender  in  charge  of  the 
defendant's  business,  on  the  foot  of  the 
sleeper,  and  set  it  on  fire.  The  saloon  keep- 
er was  held  liable  because  the  tort  waa  com- 
mitted in  the  presence  and  with  the  assent 
of  his  managing  agent,  when  it  was  the  duty 
and  within  the  power  of  the  agent  to  have 
prevented  it.  So  it  seems  to  me  that  in 
none  of  the  cases  to  which  our  attention  has 
been  directed  are  the  facts  the  same  or  sim- 
ilar to  those  in  the  case  at  bar,  and  I  am  of 
opinion  that  none  of  them  fairly  support  the 
rule  announced  by  the  majority.  On  the 
other  hand,  I  believe  the  great  weight  of  au- 
thority to  be  with  the  defendants,  and  that 
the  rule  that  an  innkeeper  is  not  an  insurer 
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of  the  safety  of  the  person  of  his  guest 
against  injuries,  and  that  his  contract  obli- 
gation is  limited  to  the  exercise  of  reason- 
able care  ior  the  safety,  comfort,  and  en- 
tertainment of  his  visitors,  should  be  ad- 
hered to.  While  my  associates  state  that 
they  do  not  intena  to  make  the  innkeeper 
an  insurer  of  the  safety  of  the  guest,  it 
seems  clear  to  me  that  such  is  the  effect  of 
the  prevailing  opinion. 

The  case  of  Otoncy  v.  Barker,  post,  Q5S,  QQ 
O.  C.  A.  469,  131  Fed.  161,  which  was  an 
action  for  the  infant,  Freeman  Clancy,  by 
the  plaintiff  herein,  as  his  next  friend,  to  re- 
cover for  his  injuries  occasioned  by  the  acci- 
dent which  is  the  basis  of  this  action,  is 
commented  on  by  the  majority,  and  I  take 
this  occasion  to  review  it.  It  was  there  held 
by  the  United  States  circuit  court  of  appeals 
that  the  defendants  were  not  liable.  The 
plaintiff's  contention  there  was  the  same  as 
here,  and  Judge  Sanborn,  who  wrote  the  pre- 
vailing opinion,  said:  *'The  crucial  ques- 
tion here,  therefore,  is  whether  or  not  an 
innkeeper  is  an  insurer  of  the  safety  of  the 
person  of  his  guest,  while  the  latter  remains 
in  his  hotel,  against  the  negligent  and  wil- 
ful acts  of  his  servants,  when  they  are  act- 
ing within  the  course  and  without  the  actual 
or  apparent  scope  of  their  employment. 
.  .  .  Counsel  for  the  plaintiff  insists  that 
the  liability  of  the  innkeepers  should  be  ex- 
tended in  the  case  at  bar  even  beyond  that 
of  common  carriers;  so  that  the  defendants 
should  be  held  liable  for  the  injuries  inflict- 
ed by  the  wilful  or  careless  act  of  their  serv- 
ant when  he  was  not  acting  within  the 
course  or  scope  of  his  employment.  The  ar- 
gument in  support  of  this  contention  is  that 
common  carriers  are  liable  for  the  negligent 
or  wilful  acts  of  their  servants  to  whom 
they  intrust  the  care,  custody,  and  control 
of  the  passengers  they  transport,  and  that 
the  liability  of  innkeepers  to  their  guests 
13  similar  -to  that  of  carriers  to  their  passen- 
gers. There  are  many  reasons,  however, 
why  this  argument  is  not  persuasive,  and 
why  it  fails  to  demonstrate  that  an  innkeep- 
er insures  the  safety  of  the  persons  of  his 
guests  against  injuries  inflicted  by  his  serv- 
ants when  they  are  not  engaged  in  the  dis- 
charge of  their  duties  as  employees.  .  .  . 
There  is  a  marked  difference  in  the  charac- 
ter of  the  contracts  of  carriage  on  a  railroad 
or  steamboat  and  of  entertainment  at  an 
inn,  and  a  wide  difference  in  the  relation  of 
the  parties  to  these  contracts.  In  the  for- 
mer, the  carrier  takes  and  the  passenger 
surrenders  to  him  the  control  and  dominion 
of  his  person,  and  the  chief,  nay,  practically 
the  only,  occupation  of  both  parties  is  the 
performance  of  tne  contract  of  carriage. 
For  the  time  being  all  other  occupations  are 
subordinate  to  the  transportation.  The  car- 
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rier  regulates  the  movements  of  the  passen- 
ger, assigns  him  his  seat  or  berth,  and  deter- 
mines when,  how,  and  where  he  shall  ride, 
eat,  and  sleep  while  the  passenger  submits 
to  the  rules  regulations,  and  directions  of 
the  carrier,  and  is  transported  in  the  manner 
the  latter  directs.  The  contract  is  that  the 
passenger  will  surrender  the  direction  and 
dominion  of  his  person  to  the  servants  of  the 
carrier,  to  be  transported  in  the  ear,  seat,  or 
berth,  and  in  the  manner. in  which  they  di- 
rect, and  that  the  latter  will  take  charge  of 
and  transport  the  person  of  tne  passenger 
safely.  The  logical  and  necessary  result  of 
this  relation  of  the  parties  is  that  every  ser- 
vant of  the  carrier  who  is  employed  in  as- 
sisting to  transport  the  passenger  safely, 
every  conductor,  brakeman,  and  porter  who 
is  employed  to  assist  in  the.  transporta- 
tion, is  constantly  acting  within  the  scope 
and  course  of  his  employment  while  he  is 
upon  the  train  or  boat,  because  he  is  one  of 
tnose  selected  by  his  master  and  placed  in 
charge  of  the  person  of  the  passenger  to 
safely  transport  him  to  his  destination. 
Any  negligent  or  wilful  act  of  such  a  servant 
which  inflicts  injury  upon  the  passenger  is 
necessarily  a  breach  of  the  master's  contract 
of  safe  carriage,  and  for  it  the  latter  must 
respond.  But  the  contract  of  an  innkeeper 
with  his  guest,  and  their  relations  to  each 
other,  are  not  of  this  character.  The  inn- 
keeper does  not  take,  nor  does  the  guest 
surrender,  the  control  or  dominion  of  the 
latter's  person.  The  performance  of  the  con- 
tract of  entertainment  is  not  the  chief  occu- 
pation of  the  parties,  but  is  subordinate  to 
the  ordinary  business  or  pleasure  of  the 
guest.  The  innkeeper  assigns  a  room  to  his 
guest,  but  neither  he  nor  his  servants  direct 
him  when  or  how  he  shall  occupy  it.  .  .  . 
The  agreement  is  not  that  the  guest  shall 
surrender  the  control  of  his  person  and 
action  to  the  servants  of  the  innkeeper  in 
order  that  he  may  be  protected  from  injury 
and  entertained.  It  is  that  the  guest  may 
retain  the  direction  of  his  own  action,  that 
he  may  enjoy  the  entertainment  offered,  and 
that  the  innkeeper  will  exercise  ordinary 
care  to  provide  for  his  comfort  and  safety. 
.  .  .  The  natural  and  logical  result  of 
this  relation  of  the  parties  is  that  when  the 
[innkeeper's  1  servants  are  not  engaged  in  the 
course  or  scope  of  their  employment,  al- 
though they  may  be  present  in  the  hotel, 
they  are  not  performing  the  master's  con- 
tract, and  he  is  not  liable  for  their  negligent 
or  wilful  acts." 

An  examination  of  the  cases  involving 
the  liability  of  common  carriers,  of  owners 
of  palace  cars,  of  steamboats,  and  of  thea- 
ters, cited  in  the  prevailing  opinion,  disclos- 
es that  the  defendants'  servants  in  every 
case  were  acting  within  the  course  or  scope 
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of  their  employment,  and  none  of  them  hold 
the  defendants  liable  for  the  wilful  or  negli- 
gent acts  of  their  employees  beyond  that 
scope.  I  am  much  impressed  with  the  pro- 
vailing  opinion  of  Judge  Sanborn.  The  rea- 
soning employed  by  him  appears  to  be  sound, 
and  is  supported  by  the  great  weight  of  au- 
thority in  both  England  and  in  this  coun- 
try; and,  while  I  do  not  consider  myself 
bound  by  that  opinion,  yet  it  seems  to  me  to 
announce  the  better  rule.  I  regret  that  dif- 
ferent courts  should  arrive  at  different  and 
inoonshtent  conclusions  from  the  same  facts, 
and  practically  in  the  same  case. 

Again,  tne  supreme  court  of  Dakota,  in 
Curtis  V.  Dinneen,  4  Dak.  245,  30  N.  W.  148, 
directly  decided  a  similar  question  to  th<* 
one  presented  in  this  case  in  accordance  with 
the  general  rule,  and  in  favor  of  the  innkeep- 
er. In  that  case  the  plaintiff,  while  a  guest 
at  the  defendant's  hotel,  was  assaulted  by 
the  defendant's  husband,  who  waa  employed 
in  and  about  the  house,  but  not  in  the  course 
of  his  employment.  The  court  said:  "It 
is  doubtless  good  legal  doctrine  that  a  mas- 
ter is  liable  to  answer  in  a  civil  action  for 
the  tortious  or  wrongful  act  of  his  servant, 
if  done  in  the  course  of  his  employment  in 
his  master's  service,  even  though  the  master 
did  not  know  of  or  authorize  such  act,  or 
may  have  disapproved  of  or  forbidden  it. 
The  act  must  be  done  in  the  execution  of 
the  authority  given  by  the  master  and  in 
pursuit  of  the  master's  business,  and  must 
be  within  the  scope  of  the  servant's  employ- 
ment, or,  unless  it  be  ratified  by  the  master, 
he  (the  master)  will  not  be  liable  there- 
for." And  so  it  was  held  that  an  innkeepei 
is  not  liable  for  assault  and  battery  com 
mitted  on  a  guest  by  one  of  his  servants, 
where  the  assault  was  not  within  the  line  of 
the  servant's  duty,  and  was  not  adivsed  or 
countenanced  by  the  master. 

In  a  still  later  case,  Rahtnel  v.  Lehndorff, 
142  Cal.  681,  65  L.  R.  A.  88, 100  Am.  St.  Rep! 
154,  76  Pac.  650,  the  supreme  court  of  Cali- 
fornia, in  a  well-considered  opinion,  held: 
"An  assault  by  a  waiter  in  a  hotel  on  a 
guest  is  not  within  the  scope  of  the  waiter's 
employment,  or  within  the  real  or  supposed 
scope  of  his  duties,  so  as  to  render  the  inn- 
keeper liable  for  the  tort.  An  innkeeper  is 
not  bound  to  protect  his  guests  from  acts  of 
violence  of  his  servants,  in  the  absence  of 
negligence  in  employing  a  violent  or  disor- 
derly person." 

To  my  mind,  there  are  many  other  reasons 
why  the  contractual  liability  of  innkeepers 
to  their  guests  should  not  be  held  to  be  co- 
extensive with  and  the  same  as  that  of  com- 
mon carriers  to  their  passengers.  The  agen- 
cies employed  by  common  carriers  to  trans- 
port their  passengers  are  extremely  hazard- 
ous, and  are  not  in  any  manner  under  the 
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control  of  the  passenger  himself.  Thej  are 
used  and  controlled  wholly  by  the  servants 
of  the  carrier  in  transporting  the  passenger 
to  his  place  of  destination.  During  every 
moment  of  his  journey  he  is  in  charge  and 
under  the  control  of  the  employees  of  the 
carrier,  and  so  the  carrier  is  held  liable  for 
the  lightest  negligence;  while  one  who  is 
the  guest  of  the  modem  hotel  or  inn  has  the 
utmost  freedom  of  movement;  there  is  no 
danger  or  hazard  connected  with  the  busi- 
ness, and  when  a  room  is  assigned  to  the 
guest  it  is  his  own  to  occupy  or  not,  as  he 
pleases;  it  is  his  domicil  from  'which  he 
may  exclude  all  intruders;  and  when,  as  in 
many  cases,  the  guest  lives  constantly  at  the 
hotel,  it  is  his  home,  from  which  he  may  de- 
part, and  to  which  he  may  return,  at  any 
time,  and  at  all  hours  of  both  day  and  night. 
Again,  there  are  at  all  times  otner  guests 
of  the  house  with  whom  he  necessarily  is 
thrown  in  contact,  and  from  whom  he  may 
possibly  receive  an  injury;  and  it  is  believed 
that  our  former  opinion  goes  to  the  extent 
of  holding  the  proprietor  of  the  hotel  liable 
for  such  injuries  without  any  negligence  on 
his  part.  The  modem  hotel  is,  to  a  certain 
extent,  a  public  place.  Anyone  may  enter 
it  for  any  lawful  purpose  without  the  con- 
sent of  the  proprietor,  and  leave  it  without 
let  or  hindrance;  and  yet  the  effect  of  the 
prevailing  opinion  is  that,  for  any  injury 
inflicted  by  such  a  person  to  a  guest  of  the 
house,  the  innkeeper  would  be  liable,  even  if 
he  had  no  reason  to  expect  it,  and  could 
not  in  any  way  have  prevented  it.  It  seems 
clear  to  my  mind  that  an  ordinary  nonhaz- 
ardous  and  useful  occupation  should  not  be 
required  to  bear  such  an  extraordinary  bur- 
den. 

Again,  the  thought  intrudes  itself  that  the 
person  injured  in  this  case  was  an  infant 
of  such  tender  years  that  the  defendants 
had  the  right  to  expect  that  its  parents, 
who  in  reality  were  their  guests,  would  pre- 
vent him  from  entering  the  rooms  of  the 
servants  or  other  guests,  or  getting  into 
place  of  danger;  in  other  words,  from 
roaming  about  the  hotel  at  will  and  unat- 
tended, it  can  hardly  be  said  that  the  pro- 
prietors, knowing  that  the  child  was  with 
his  mother  and  under  her  immediate  care 
and  control,  impliedly  contracted  to  relieve 
her  of  that  duty,  assume  it  themselves,  and 
insure  him  against  injury  while  in  their 
hotel. 

After  mature  reflection  and  a  careful  ex* 
amination  of  the  authorities,  I  am  of  opin- 
ion that  the  defendants  should  not  be  held 
liable  for  the  injury  complained  of.  For 
the  foregoing  reasons,  it  seems  clear  to  me 
that  our  former  opinion  should  be  vacated, 
and  the  judgment  of  the  district  court 
should  be  affirmed* 
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Freeman   CLANCY,   by   Catherine   Clancy, 
His  Next  Friend,  Plff.  in  Err., 

V. 

George  E.  BARKER  et  ah 

(6G  C.  C.  A.  469,  131  Fed.  161.) 

*1.  Innkeepers  are  not  Insnrera  of  tbe 
aafety  of  the  pernona  of  tbelr  flrneata. 

The  limit  of  their  liability  is  for  the  exercise 
of  reasonable  en  re  for  the  safety,  comfort, 
and  entertainment  of  their  visitors. 

2.  Innkeepera  do  not  contract  to  Inanre 
the  aafety  of  their  arneata  aaralnat  In- 
Jnrlea  which  are  inflicted  upon  them  by  the 
negligent  or  wilful  acts  of  their  servants 
beyond  the  scope  and  course  of  their  em- 
ployment, and  for  such  nets  they  are  noi 
liable  in  damages  when  they  have  exercised 
reasonable  care  to  prevent  them. 

3.  A  boy  about  alx  yeara  of  agre,  a  arneat 
of  the  defendanta  at  tbelr  hotel,  fvan- 
dered  opt  of  the  room  aaalirned  to 
him,  and'  into  a  room  in  which  a  bell  boy  or 
porter  of  the  defendants  was  engaged  in  play- 
ing a  harmonica  for  his  own  amusement,  and 
the  Irttter  accidentally  or  wilfully  shot  the 
former  with  a  pistol.  Held,  the  bell  boy 
was  not  acting  within  the  course,  or  within 
the  apparent  or  actual  scope,  of  his  employ- 
ment at  the  time  of  the  shooting,  and  the 
Innkeepers  were  not  liable  for  the  injury  he 
inflicted. 

(Thayer,  Circuit  Judge,  dissents.) 

(May  28,  1904.) 

ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Ne- 
braska to  review  a  judgment  in  favor  of  de 
fendants  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  which 
defendants  were  alleged  to  be  responsible. 
Affirmed, 

The   facts  are  stated  in  the  opinions. 

Argued  before  Sanborn,  Thayer,  and 
Hook,  Circuit  Judges. 

Mr,  John  O.  Teiaer  for  plaintiff  in 
error. 

Mr,  William  A.  Bedick  for  defendants 


Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  case  was  determined  in  the  lower 
court  on  a  demurrer  to  the  evidence;  th»j 
trial  court  holding,  on  the  conclusion  of 
the  plaintiff's  testimony,  that  there  was  no 
flubstantinl  evidence  warranting  a  recovery. 
It  accordingly  directed  a  verdict  in  favor 
of  the  defendants.    This  action  was  taken 

^Headnotes  by  Sanbobn,  Circuit  Judge. 


NOTB. — See   last   preceding   case,   Clancy   v. 
Barker,  and  note, 
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on  testimony  which  tended  to  establish,  and 
did  establish,  the  following  facts: 

Freeman  Clancy,  in  whose  behalf  the  ac- 
tion is  brought,  at  the  time  of  the  accident 
hereafter  described,  was  about  six  years 
old,  and  was  stopping  with  his  parents  at 
the  Barker  hotel,  in  the  city  of  Omaha, 
Nebraska;  the  father,  mother,  and  son  hav- 
ing been  guests  at  the  hotel  for  a  few  days 
prior  to  the  accident.  During  the  even- 
ing of  January  15,  1902,  about  8:30  P.  M., 
he  went  down  the  elevator  from  one  nt 
the  upper  floors,  where  the  room  occupied 
by  his  parents  was  located,  to  the  ground 
floor  of  the  hotel  for  the  purpose,  as  he 
says,  of  getting  some  ice  water.  Reach- 
ing the  ground  floor,  he  passed  by  a  room 
where  someone  was  playing  a  harmonica. 
The  door  being  ajar,  he  entered  this  room, 
actuated,  apparently,  by  no  other  motive 
than  childish  curiosity,  and  found  a  boy, 
who  was  employed  about  the  hotel  either 
as  a  bell  boy  or  porter,  engaged  in  play- 
ing the  instrument.  Another  boy  who  ran 
the  hotel  elevator  was  also  in  the  room. 
Both  of  these  employees  of  the  hotel  seem 
to  have  been  off  duty  at  the  time,  and 
engaged  in  amusing  themselves  in  a  room 
that  was  not  occupied  by  guests.  As  the 
boy  Clancy  entered  the  room,  the  boy  who 
was  playing  the  harmonica  said  to  him, 
evidently  in  jest,  "See  here,  young  fellow; 
if  you  touch  anything,  here  is  what  you 
will  get,"  at  the  same  time  pointing  a 
pistol  at  him.  The  pistol  was  accidentally 
discharged,  the  ball  striking  the  boy  in  the 
head,  fracturing  "the  frontal  ethnoid  and 
sphenoid  bones  of  the  head,''  and  destroy- 
ing one  of  his  eyes.  The  ball  also  passed 
through  the  boy's  thumb,  but  the  injury  did 
not  prove  fatal. 

One  paragraph  of  the  complaint,  on  which 
the  case  was  tried,  alleged:  "That  on  or 
about  the  12th  day  of  January,  1902,  the 
said  father  and  mother  of  the  plaintiff  en- 
tered the  said  hotel  of  defendant  with  their 
said  infant  child,  the  plaintiff,  as  guests 
of  the  defendant,  for  a  temporary  rest  in 
said  city  at  said  hotel,  and  were  received 
by  the  said  defendants  as  tlie  guests  of  the 
said  innkeepers  or  hotel  keepers;  the  de- 
fendants thereby  contracting  with  the  snid 
father  for  and  on  behalf  of  said  plaintiff, 
and  with  the  plaintiff  by  implication  of  law, 
for  his  personal  safety,  kind  treatment,  and 
for  all  of  the  usual  hospitalities,  covenants, 
and  agreements,  and  obligations  due  from  an 
innkeeper  and  hotel  keeper  to  his  guests." 

Another  paragraph  of  the  complaint  al- 
leged, in  substance,  that  it  was  the  duty  of 
the  bell  boy  or  porter,  through  whose  acts 
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as  aforesaid  the  injury  was  sustained,  "to 
direct  the  guests  of  said  hotel  about  said 
hotel,  and  to  wait  on,  watch  over,  and  pro- 
tect said  guests  and  their  property  and 
the  property  of  the  said  hotel,  and  such 
other  duties  as  are  usually  required  by  por- 
ters by  innkeepers  or  hotel  keepers,  and 
imposed  by  law." 

Another  paragraph  of  the  complaint  al- 
leged that  said  bell  boy  or  porter,  being  a 
servant  of  the  defendants  and  of  said  hotel, 
in  that  capacity,  by  the  acts  heretofore  de- 
scribed, "violated  all  obligations  of  hospital- 
ity and  patience  due  from  said  defendants, 
through  said  servants,  to  said  infant  guest, 
and  the  defendants  thereby  violated  their 
agreement,  duty,  and  obligation  of  law  with 
and  to  the  plaintiff." 

On  this  state  of  facts  and  pleading,  coun- 
sel for  the  plaintiff  in  error  asserts  a  right 
of  recovery  against  the  defendants  on  two 


£px>unds :  First,  he  contends  that  by  receiving  .  servant  is  rendering  some  service  for  and  in 


the  boy  and  his  parents  as  guests  at  the  ho- 
tel the  proprietors  of  the  hotel  undertook, 
like  a  common  carrier  of  passengers,  to  pro- 
tect him  against  injuries  occasioned  by  the 
negligence  or  wilful  misconduct  of  their 
employees  in  and  about  the  hotel,  and  that 
this  contractual  obligation  of  the  defendants 
was  violated.  In  the  second  place,  counsel 
contends  that  when  Lacey,  the  porter,  point- 
ed the  pistol  at  the  boy,  he  was  guilty  of 
a  wrongful  and  negligent  act;  that  he  was 
engaged  at  the  time  in  the  performance  of 
one  of  his  duties  as  servant;  and  that  on 
this  ground  the  defendants  are  liable.  It 
is  argued  that  it  was  a  part  of  Lacey's  duty 
as  a  servant,  when  the  child  entered  the 
room  where  he  was  playing  the  harmonica, 
to  see  that  he  did  not  disturb  or  handle  any 
articles  in  the  room;  that  a  jury  might 
well  infer  that  the  act  which  occasioned 
the  injury  was  done  by  Lacey  in  the  per- 
formance of  this  duty;  and  that  the  ordi- 
nary rule,  respondeat  superior,  applies  to 
the  case. 

We  entertain  no  doubt  that  the  act  in 
question  was  in  fact  wrongful  and  negli- 
gent, but  the  diflficulty  which  we  encounter 
in  upholding  this  latter  theory  is  that  the 
'  evidence  fails  to  show  that  Lacey  had  been 
charged  with  the  duty  of  guarding  such 
articles  as  may  have  been  in  the  room 
where  the  accident  occurred,  or  that 
the  room  contained  any  articles  which 
the  child  could  have  injured  or  carried 
away,  or  that  he  had  made  any  move- 
ment in  that  direction.  All  this  is  mere 
surmise,  which  will  not  suffice  to  sustain  a 
verdict.  So  far  as  the  evidence  warrants  an 
inference,  the  inference  is  that  Lacey  was 
not  engaged  at  the  time  in  the  discharge  of 
any  duty  for  and  in  behalf  of  the  defend- 
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ants;  that  he  was  temporarily,  at  least,  off 
duty,  engaged  in  amusing  himself;  and 
that  he  pointed  the  pistol  at  the  child  ia 
sport,  to  see  how  he  would  act,  rather  than 
to  prevent  him  from  touching  or  intermed- 
dling with  anything  in  the  room.  The  act 
in  question  seems  to  have  been  prompted 
by  a  momentary  impulse,  and  to  have  been 
done  by  Lacey  for  his  own  amusement,  and 
to  have  been  in  no  wise  connected  with  the 
discharge  of  any  duty,  or  with  the  perform- 
ance of  any  task,  that  had  been  devolved 
upon  him  by  the  defendants.  Under  these 
circumstances,  we  are  of  opinion  that  the 
proprietors  of  the  hotel  cannot  be  held  ac- 
countable for  the  act  in  question  on  the 
second  ground  above  stated,  since  it  is  too 
well  settled  to  require  the  citation  of  any 
authority  that  the  master  is  not  responsible 
ordinarily  for  the  negligent  acts  of  his  serv- 
ant, unless  they  are  committed  while  the 


y- 


behalf  of  the  master. 

But  counsel  for  the  plaintiff  rnsists  that» 
although  the  defendants  were  not  negligent 
in  the  employment  of  their  servant,  the  bell 
boy,  and  although  he  was  not  acting  in  the 
course  or  within  the  actual  or  apparent 
scope  of  his  employment  when  he  discharged 
the  pistol,  yet'  the  defendants  are  liable  for 
the  injury  he  inflicted,  because  it  is  a  part 
of  the  contract  between  an  innkeeper  and 
his  guest  that  the  former  will  insure  the 
safety  of  the  person  of  the  latter  against 
injury  from  every  act  or  omission  of  his 
servants.  The  crucial  question  here,  there-'^^v^ 
fore,  is  whether  or  not  an  innkeeper  is  an 
insurer  of  the  safety  of  the  person  of  his 
guest  while  the  latter  remains  in  his  hotel 
against  the  negligent  and  wilful  acts  of  his 
servants,  when  they  are  acting  without  the 
course  and  without  the  actual  or  apparent 
scope  of  their  employment. 

An  affirmative  answer  to  this  question 
would  be  in  conflict  with  the  decisions  of 
the  courts  rendered  prior  to  the  time  when 
the  contract  herein  was  made,  and  to  our 
understanding  of  the  law  upon  this  subject 
as  it  then  existed.  The  general  rule  of 
law  governing  the  liability  of  innkeepers 
when  these  defendants  made  their  agree- 
ment with  the  plaintiff — ^the  rule  which 
had  received  the  approval  of  every  court 
which  had  ever  decided  the  question,  so  far 
as  we  have  been  able  to  discover — was  that 
an  innkeeper  was  not  an  insurer  of  the 
safety  of  the  person  of  his  guest  against 
injury,  but  that  his  obligation  was  limited 
to  the  exercise  of  reasonable  care  for  the 
safety,  comfort,  and  entertainment  of  his 
visitor.  Calye*8  Case,  8  Coke,  32a,  336; 
Sandys  v.  Florence,  47  L.  J.  G.  P.  N.  8. 
698;  Week^  v.  McNulty,  101  Tens.  499,  43 
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L.  R.  A.  185,  70  Am.  St.  Rep.  693,  48  S. 
W.  809;  Curtis  v.  Dinneen,  4  Dak.  245,  30 
N.  W.  148,  163;  STieffer  v.  Willoughby,  163 
111.  6 19,  521,  522,  34  L.  R.  A.  464,  54  Am. 
St.  Rep.  483,  45  N.  E.  253;  Gilbert  v.  Holf- 
man,  66  Iowa,  206,  55  Am.  Rep.  263, 
23  N.  W.  632;  Overstreet  v.  Moaer,  88  Mo. 
App.  72,  75;  Stanley  v.  Bircher,  78  Mo. 
245,  248;  Stott  v.  Churchill,  15  Misc.  80, 
36  N.  Y.  Supp.,  476,  477 ;  Sneed  v.  Moore- 
head,  70  Miss. '690,  13  So.  235. 

In  another  class  of  cases,  those  involving 
the  liability  of  common  carriers  and  of  the 
operators  of  palace  cars  to  their  passengers, 
this  measure  of  liability  has  in  later  years 
been  extended  to  include  responsibility  for 
the  wilful  and  negligent  acts  of  those  to 
whom  the  carriers  intrust  the  transporta- 
tion of  their  passengers,  such  as  brakemen, 
porters,  and  conductors,  upon  the  ground 
that  these  servants,  when  upon  the  trains 
or  steamboats,  are  engaged  in  the  course 
or  scope  of  their  empr^m'ent  to  cOti^crthe 
safe  transportafion'  of  '^{Iie^passengers,  what- 
ever they  may  be  doing.  The  reasons  for 
this  extension  of  liability  are  well  stated  in 
Ba88  V.  Chicago  d  N.  W,  R.  Co.  36  Wis. 
450,  at  page  463,  17  Am.  Rep.  495,  and  in 
Mallach  v.  Ridley,  24  Abb.  N.  C.  181,  9 
N.  y.  Supp.  922. 

In  the  former  case  the  court  said: 
"These  officers  [the  conductors  and  other 
servants  in  charge  of  the  train]  may  be 
guilty  of  acts  of  arbitrary  oppression,  be- 
yond endurance,  towards  passengers,  which 
might  warrant  resistance.  But  we  feel  war- 
ranted by  principle  and  authority  to  hold 
that,  in  the  enforcement  of  order  on  the 
train,  and  in  the  execution  of  reasonable 
regulations  for  the  safety  and  comfort  of 
the  passengers,  and  for  the  security  of  the 
train,  the  authority  of  these  officers,  exer- 
cised upon  the  responsibility  of  the  corpo- 
rations, must  be  obeyed  by  passengers,  and 
that  forcible  resistance  cannot  be  tolerated. 
They  act  on  the  peril  of  the  corporation, 
and  their  own.  Indeed,  as. that  fictitious 
entity,  the  corporation,  can  act  only  through 
natural  persons,  its  officers  and  servants, 
and  as  it  of  necessity  commits  its  trains 
absolutely  to  the  charge  of  officers  of  its 
own  appointment,  and  passengers  of  neces- 
sity commit  to  them  their  safety  and  com- 
fort in  transitu,  under  conditions  of  such 
peril  and  subordination,  we  are  disposed  to 
hold  that  the  whole  power  and  authority 
of  the  corporation,  pro  ha^s  vice,  is  vested  in 
these  officers,  and  that,  as  to  passengers  on 
board,  they  are  to  be  considered  as  the  cor- 
poration itself,  and  that  the  consequent 
authority  and  responsibility  are  not  gen- 
erally tto  be  straitened  or  impaired  by  any 
arrangement  between  the  corporation  and 
69  L.  R.  A. 


the  officers;  the  corporation  being  respon- 
sible for  the  acts  of  the  officers,  in  the  con- 
duct and  government  of  the  train,  to  the 
passengers  traveling  by  it,  as  the  officers 
would  be  for  themselves,  if  they  were  them- 
selves the  owners  of  the  road  and  train. 
We  consider  this  rule  essential  to  public  i 
convenience  and  sa{s^,  and  sanctioned  by  f 
great  weight  of  authority."  ■ 

In  the  latter  case  the  court  declared: 
"It  was  long  held  by  the  courts  that  a 
common  carrier  was  not  responsible  for  a 
wilful  assault  by  one  of  its  employees  upon 
a  passenger.  This  rule,  however,  has  been 
abrogated  upon  the  theory  that  the  common 
carrier  invites  the  passenger  to  subject  him- 
self to  the  protection  and  care  of  the  em- 
ployee of  the  corporation,  and  under  these 
circumstances  the  common  carriers  should 
be  responsible  for  all  the  acts  of  the  sub- 
ordinates toward  the  passenger  while  under 
his  custody  and  control." 

Counsel  for  the  plaintiff  insists  that  the 
liability  of  the  innkeepers  should  be  extend- 
ed in  the  case  at  bar  even  beyond  that  of 
common  carriers,  so  that  the  defendants 
should  be  held  liable  for  the  injuries  in- 
flicted by  the  wilful  or  careless  act  of  their 
servant  when  he  was  not  acting  within  the 
course  or  scope  of  hie  <>mployment.  The 
argument  in  support  of  this  contention  is 
that  common  carriers  are  liable  for  the  neg- 
ligent or  wilful  acts  of  their  servants  to 
whom  they  intrust  the  care,  custody,  and 
control  of  the  passengers  they  transport,  and 
that  the  liability  of  innkeepers  to  their 
guests  is  similar  to  that  of  carriers  to 
their  passengers.  There  are  many  reasons, 
however,  why  this  argument  is  not  per- 
suasive, and  why  it  fails  to  demonstrate 
that  an  innkeeper  insures  the  safety  of  the 
persons  of  his  guests  against  injuries  in- 
flicted by  his  servants  when  they  are  not 
engaged  in  the  discharge  of  their  duties 
as  employees.  v. 

While  there  are  many  loose  statements^ 
in  the  books  to  the  effect  that  the  liability 
of  common  carriers  to  their  passengers  and 
the  liability  of  innkeepers  to  their  guests 
are  similar ;  and  while  that  proposition 
may  be  conceded, — it  is  certain  that  the 
limits  of  these  liabilities  are  by  no  means/^ 
the  same.  A  railroad  company  is  liable  to 
its  passengers  for  a  failure  to  exercise  the 
utmost  care  in  the  preparation  of  its  road 
and  the  operation  of  its  engines  and  trains 
upon  it,  because  the  swift  movement  of 
its  passenger  trains  is  always  fraught  with 
extraordinary  danger,  which  it  requires 
extraordinary  care  to  avert.  But  an  inn- 
keeper's liability  for  the  condition  and  op- 
eration of  his  hotel  is  limited  to  the  failure 
to  exercise  ordinary  care,  because  his  is 
an  ordinary  occupation  fraught  with  no  ex- 
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traordinary    danger.    Sandys    v.    Florence, 
J/I  L.  J.  C.  P.  N.  S.  598,  600.     It  no  more 
/follows,  from  the  similarity  of  the  liability 
of  the  carrier  to  that  of  the  innkeeper,  thnt 
the  latter  is  liable  for  the  wilful  or  neg- 
ligent acts  of  its  servants  beyond  the  scopp 
of  their  employment,  than  it  does  that  the 
latter  is  liable  for  a  failure  to  exercise  the 
highest   possible    care    to   make   his   hotel 
and  its  operation  safe  for  its  guests,  be- 
cause   the   carrier   must   exercise   that   de- 
gree of  care  in  the  management  of  its  rail- 
^^  road,  engines,  and  trains. 

Again,  there  is  a  marked  difference  in 
the  character  of  the  contracts  of  carriage* 
on  a  railroad  or  steamboat  and  of  entertain- 
ment at  an  inn,  and  a  wide  difference  in 
the  relations  of  the  parties  to  these  con- 
tracts. In  the  former,  the  carrier  takes  and 
the  passenger  surrenders  to  liim  the  control 
and  dominion  of  his  person,  and  the  chief, 
nay,  practically  the  only,  occupation  of  both 
parties  is  the  performance  of  the  contract 
of  carriage.  For  the  time  being  all  other 
occupations  are  subordinate  to.  the  trans- 
portation. The  carrier  regulates  the  move- 
ments of  the  passenger,  assigns  him  hU 
seat  or  berth,  and  determines  when,  how. 
and  where  he  shall  ride,  eat,  and  sleep,  while 
the  passenger  submits  to  the  rulrs,  regula- 
tions, and  directions  of  the  carrier,  and 
is  transported  in  the  manner  the  latter 
directs.  The  contract  is  that  the  passen- 
ger will  surrender  the  direction  and  domin- 
ion of  his  person  to  the  servants  of  t'e 
carrier,  to  be  transported  in  the  car,  seat, 
or  berth  and  in  the  manner  in  which  they 
direct,  and  that  the  latter  will  t-^ke  charg* 
of  and  transport  the  person  of  the  passen- 
ger safely.  Tlie  logical  and  necessary  re- 
sult of  this  relation  of  the  parties  is  that 
every  servant  of  the  carrier  wlio  is  em- 
ployed in  assisting  to  transport  the  pas- 
senger safely,  every  conductor,  brake- 
man,  and  porter  who  is  employed  to  asMst 
in  the  transportation,  is  constantly  acting 
within  the  scope  and  course  of  his  employ- 
ment while  he  is  upon  the  train  or  bo^t. 
because  he  is  one  of  those  selected  by  his 
master  and  placed  in  charge  of  the  per- 
son of  the  pa.Hsenger  to  safely  transport 
him  to  his  destination.  Any  ne:jligent  or 
wiful  act  of  such  servant  which  inflicts 
injury  upon  the  passenger  is  nec-ssarily 
a  breach  of  the  master's  contract  of  safe 
carriage,  and  for  it  the  latter  must  rrsponi. 
But  the  contract  of  an  innkeeper  with  his 
guest,  and  their  relations  to  each  other, 
are  not  of  this  character.  The  innkeeper 
does  not  take,  nor  does  the  guest  sur- 
render, the  control  or  dominion  of  the  Int- 
ter's  person.  The  performance  of  the  con- 
tract of  entertainment  is  not  the  chief  oc- 
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cupation  of  the  parties,  but  it  is  subordi- 
nate to  the  ordinary  business  or  pleasure 
of  the  guest.  The  innkeeper  assigns  a  room 
to  his  guest,  but  neither  he  nor  hi^  serv- 
ants direct  him  when  or  how  he  shall  occupy 
it;  but  they  leave  him  free  to  use  or  to 
fail  to  use  it,  and  all  the  other  means 
of  entertainment  proffered,  when  and  as 
he  chooses,  and  to  retain  the  uncontrolled 
dominion  of  his  person  and  of  his  move- 
ments. The  agreement  is  not  that  the  guest 
shall  surrender  the  control  of  his  person  and 
action  to  the  servants  of  the  innkeeper,  in 
order  that  he  may  be  protected  from  injury 
and  entertained.  It  is  that  the  guest  may 
retain  the  direction  of  his  own  action,  that 
he  may  enjoy  the  entertainment  offered, 
and  that  the  innkeeper  will  exerci-e  ordi- 
nary care  to  provide  for  his  comfort  and 
safety.  The  servants  of  the  innkeeper  are 
not  placed  in  charge  of  the  person  of  the 
guest,  to  direct,  guide,  and  control  his 
location  and  action,  nor  are  they  employed 
to  perform  any  contract  to  insure  hin 
safety;  but  they  are  engaged  in  the  ex- 
ecution of  the  agreement  of  the  master  to 
exercise  ordinary  care  for  the  comfort  and 
safety  of  the  visitor.  The  natural  and 
logical  result  of  this  relation  of  the  parties 
is  that  when  the  servants  are  not  engaged 
in  the  course  or  scope  of  their  employ- 
ment, although  they  may  be  present  in  the 
hotel,  they  are  not  performing  their  mas- 
ter's contract,  and  he  is  not  liable  for  their 
negligent  or  wilful  acts. 

Moreover,  the  authorities  in  the  cases 
involving  the  liability  of  common  cirriers, 
of  owners  of  palace  cars,  of  steamboats, 
and  of  theaters,  upon  which  counsel  for  the 
plaintiff  seems  to  rely,  when  carefully  ex- 
amined, are  found  to  be  cases  in  which  the 
servants  were  acting  within  the  course  or 
scope  of  their  employment,  and  they  do 
not  rest  upon  the  proposition  that  the 
defendants  in  those  cases  were  liable  for  the 
wilful  or  negligent  acts  of  their  employees 
beyond  that  scope. 

In  Dwinellc  v.  New  York  C,  <6  H.  R.  R.  Co, 
120  N.  Y.  117,  126,  127,  8  L.  R.  A.  224,  17 
Am.  St.  Rep.  611,  24  N.  E.  319,  the  porter 
of  a  sleeping  car,  who  had  taken  up  the 
ticket  of  a  passenger,  was  held  to  be  acting 
within  the  scope  of  his  employment  when 
he  struck  the  passenger  during  an  alterca- 
tion between  them  relative  to  the  return 
of  the  ticket. 

In  Stewart  v.  Brooklyn  d  C,  T,  R.  Co. 
no  N.  Y.  588,  591,  43  Am.  Rep.  185,  the 
court  declared  the  limit  of  the  company's 
liability  to  be  "to  protect  the  passenger 
against  any  injury  arising  from  the  neg- 
ligence or  wilful  misconduct  of  its  servants 
while  engaged  in  performing  a  duty  whioh 
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the  carrier  owes  to  the  passenger,"  and 
held  that  a  driver  of  a  street  car,  who 
was  also  the  conductor,  and  who  beat  a 
passenger  in  the  car,  was  within  the  scope 
of  his  employment  to  carry  the  passenger 
safely  when  he  committed  the  assault. 

In  Ooddard  v.  Chrand  Trunk  R,  Co.  57  Me. 
202,  203,  "2  Am.  Rep.  39,  a  brakeman, 
who  had  authority  to  collect  tickets,  and 
who,  after  collecting  one  from  a  passenger, 
demanded  another  of  him,  and  grossly  in- 
sulted him  because  he  declined  to  pay  for 
his  passage  again,  was  held  to  have  been 
acting  within  the  scope  of  his  employment, 
and  the  company  was  charged  with  the 
damages  he  inflicted. 

So  in  Craker  v.  Chicago  d  N.  W,  R,  Co. 
3tt  Wis.  657,  673,  17  Am.  Rep.  504,  a  con- 
ductor who  kissed  a  passenger;  in  PerC- 
dleton  V.  Kinsley,  3  Cliff.  416,  427,  428, 
Fed.  Cas.  No.  10,922,  the  clerk  of  a  steamer 
who  assaulted  a  passenger  while  trying  to 
collect  his  fare;  in  Chicago  d  E.  R.  Co.  v. 
Flexman,  103  111.  546,  42  Am.  Rep.  33, 
a  brakeman  who  struck  a  passenger  because 
during  a  search  for  a  lost  watch  he  said  he 
thought  the  brakeman  had  it;  in  Terrp. 
Haute  d  L  R.  Co.  v.  Jackson,  81  Ind.  19, 
22,  a  conductor  or  brakeman  who  drenched 
a  passenger  with  water;  in  Campbell  v. 
Pullman  Palace  Car  Co.  42  Fed.  486,  a 
porter  of  a  sleeping  car  who  made  indecent 
proposals  to  a  passenger;  in  Williama  v. 
Pulhnan  Palace  Car  Co.  40  La.  Ann.  421, 
8  Am.  St.  Rep.  538,  4  So.  85,  a  porter  of  a 
Pullman  car  who  assaulted  a  passenger; 
and  in  Dickson  v.  Waldron,  135  Ind.  507, 
24  L.  R.  A.  483,  41  Am.  St.  Rep.  440,  34 
N.  E.  506,  85  N.  E.  1,  the  ticket  taker  and 
special  policeman  of  a  theater,  who,  in 
endeavoring  to  sell  the  tickets  to  a  customer, 
assaulted  him, — ^were  all  held  to  be,  and 
undoubtedly  were,  acting  within  the  scope 
of  their  various  employments  when  they 
inflicted  the  injuries  for  which  the  defend- 
ants were  made  to  pay. 

When  all  these  authorities,  and  others 
cited  by  counsel  for  the  plaintiff,  are  care- 
fully considered,  it  clearly  appears  that  th.' 
controlling  reasons  why  common  carriers 
have  been  held  liable  for  the  wilful  or  neg- 
ligent acts  of  their  servants  in  these  cases 
are  (1)  that  they  owe  to  their  passengers 
the  highest  degree  of  care,  and  (2)  that 
during  the  transportation  they  intrust  the 
entire  care,  custody,  and  control  of  their 
trains,  steamboats,  and  passengers  to  these 
servants,  and  the  passengers  yield  obedience 
and  control  of  their  movements  to  these 
servants,  under  conditions  of  peril  and  sub- 
ordination in  which  the  passengers  are  con- 
fined and  helpless,  and  the.  servants  in 
charge  of  the  train  are  practically  the  vice 
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principals  of  the  defendants.  Bass  v.  Chi' 
cago  d  N.  W.  R.  Co.  36  Wis.  450,  463,  17 
Am.  Rep.  495.  There  are  no  such  reasons 
for  the  existence  of  the  liability  of  innkeep- 
ers for  the  wilful  or  negligent  acts  of  their 
servants  beyond  the  scope  of  their  em- 
ployment, and  the  argument  of  counsel  in 
support  of  such  an  extension  by  analogy 
with  the  liability  of  common  carriers  fails 
(1)  because  innkeepers  are  not  liable  to 
their  guests  for  extraordinary  care,  while 
carriers  are  liable  to  their  passengers 
for  the  highest  degree  of  care;  (2)  be- 
cause innkeepers  do  not  intrust  to  their 
servants  the  absolute  control  and  dominion 
of  their  hotels  and  of  the  persons  of  their 
guests,  nor  do  the  latter  surrender  them- 
selves to  the  dominion  and  direction  of  such 
servants;  and  (3)  because  the  wilful  and 
negligent  acts  of  their  servants,  for  which 
carriers  have  been  held  liable,  were  com- 
mitted in  the  discharge  of  the  duties  which 
they  were  employed  to  perform,  while  those 
of  the  servants  of  innkeepers,  now  under 
consideration,  were  done  outside  the  actual 
and  the  apparent  scope  of  their  employment. 
In  addition  to  the  argument  by  analogy 
which  we  have  been  considering,  our  atten- 
tion is  called  to  the  remarks  of  Chief 
Justice  Shaw  in  Com.  v.  Power,  7  Met. 
596,  601,  41  Am.  Dec.  465,  a  case  in 
which  the  question  was  whether  a  rail- 
road company  had  the  right  to  exclude 
a  disorderly  person  from  its  railroad 
station,  and  Chief  Justice  Shaw,  in  discuss- 
ing that  question,  said:  "An  owner  of  a 
steamboat  or  railroad,  in  this  respect,  is 
in  a  condition  somewhat  similar  to  that 
of  an  innkeeper,  whose  premises  are  open 
to  all  guests.  Yet  he  is  not  only  empow- 
ered, but  he  is  bound,  so  to  regulate  his 
house,  as  well  with  regard  to  the  peace 
and  comfort  of  his  guests,  who  there  seek 
repose,  as  to  the  peace  and  quiet  of  the 
vicinity,  as  to  repress  and  prohibit  all  dis- 
orderly conduct  therein;  and,  of  course,  he 
has  a  right,  and  is  bound,  to  exclude  from 
his  premises  all  disorderly  persons,  and  all 
persons  not  conforming  to  regulations  neces- 
sary and  proper  to  secure  such  quiet  and 
good  order." 

It  is  also  called  to  the  opinion  of  Judge 
Story,  of  the  same  tenor,  in  Jevoks  r.  Cole- 
many  2  Sumn.  221,  Fed.  Cas.  No.  7,258,  a 
case  which  involved  a  similar  question,  to 
wit,  the  right  of  the  owner  of  a  steam- 
boat to  exclude  a  disorderly  person  there- 
from; to  the  decision  of  the  supreme  court 
in  Rommel  v.  Schamhacher,  120  Pa.  579, 
6  Am.  St.  Rep.  732,  11  Atl.  7/9,  that  an 
innkeeper  who  furnished  liquor  to  make  & 
man  drunk,  and  then  with  gross  carelessness 
permitted  him  to  attach  a  paper  to  the  back 
42 
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of  one  of  his  customers  and  to  set  it  on 
fire  in  his  plain  sight,  was  liable  for  the 
injury;  and  to  the  opinions  of  various 
court^  in  cases  in  which  the  liability  of 
innkeepers  for  the  loss  or  destruction  of  the 
property  of  their  guests  was  in  question. 
These  cases  have  been  examined,  but  neither 
the  decisions  of  the  questions  there  pre- 
sented, nor  the  opinions  of  the  courts  con- 
cerning them,  are  either  decisive  or  per- 
suasive in  the  consideration  and  determi- 
nation of  the  question  here  under  considera- 
tion, whether  or  not  an  innkeeper  is  an  in- 
surer of  the  safety  of  the  person  of  his 
guest  against  the  wilful  or  negligent  acts 
of  his  servants  beyond  the  scope  of  their 
employment,  because  that  question  was  not 
considered  or  determined,  and  clearly  was 
not  in  the  minds  of  the  judges  who  ren- 
dered the  decisions  and  opinions  to  which 
reference  has  been  made.  This  is  also  true 
of  all  the  cases,  opinions,  and  expressions 
which  have  been  cited  by  counsel  for  the 
plaintiff.  To  them  all  the  declaration  of 
Chief  Justice  Marshall  in  Cohen  v.  Virginia, 
6  Wheat.  264,  399,  6  L.  ed.  257,  290,  applies 
in  all  its  force:  "It  is  a  maxim  not  to  be 
disregarded  that  general  expressions  in 
every  opinion  are  to  be  taken  in  connec- 
tion with  the  case  in  which  those  expres- 
sions are  used.  If  they  go  beyond  the  case, 
they  may  be  respected,  but  ought  not  to 
control  the  judgment  in  a  subsequent  suit, 
when  the  very  point  is  presented  for  de- 
cision." 

Finally,  counsel  for  plaintiff  presents  for 
our  consideration  the  opinion  of  the  su- 
preme court  of  Nebraska,  rendered  since  the 
case  in  hand  was  argued  and  submitted  to 
this  court,  in  an  action  brought  by  the 
father  of  the  plaintiff  in  this  action  for  the 
damages  which  he  suffered  from  the  very 
accident  here  involved,  and  in  which  that 
court  has  held  that  the  innkeepers  were 
liable  for  the  act  of  the  bell  boy  which  in- 
flicted the  injury,  although  he  was  then 
acting  beyond  the  course  and  scope  of  his 
employment.  Clancy  v.  Barker,  ante,  642, 
98  N.  W.  440.  This  opinion  is  entitled  to, 
and  it  has  received,  great  respect  and  grave 
consideration.  But,  after  all,  the  question 
here  is,  not  what  the  supreme  court  of 
Nebraska  has  made  the  law  and  the  con- 
tract of  innkeepers  since  the  parties  to  this 
action  made  their  agreement,  but  what 
that  law  was,  and  what  the  contract  between 
these  parties  was,  when  their  minds  met 
upon  the  terms  of  their  agreement.  At 
that  time  no  court  had  ever  held,  so  far  as 
our  research  and  the  authorities  cited  by 
counsel  have  disclosed  the  decisions,  that 
the  contract  of  an  innkeeper  was  to  insure 
the  safety  of  the  person  of  his  guest 
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against  the  negligent  or  wilful  acts  of  hia 
servants  without  the  scope  of  their  employ- 
ment. The  pregnant  fact  that  no  case  can 
be  found  in  the  entire  field  of  English  and 
American  jurisprudence  in  which  an  inn- 
keeper was  ever  held  to  be  an  insuer  of  the 
safety  of  his  guest,  or  to  be  liable  for  the 
wilful  or  n^ligent  acts  of  hia  servants  be- 
yond the  scope  of  their  employment,  is  the 
most  complete  demonstration  that  this  was 
not  the  law.  If  it  had  been,  judgments 
founded  upon  it  would  not  have  been  lack- 
ing. Every  court  that  had  ever  decided  the 
question  had  declared  that  the  liability  of 
the  innkeeper  was  limited  to  the  exercise 
of  reasonable  care,  that  it  did  not  ex- 
tend to  a  guaranty  of  safety,  and  hence 
that  it  extended  only  to  the  acts  of  his 
Servants  within  the  scope  of  their  employ- 
ment. This  was  declared  to  be  the  general 
rule  of  law  in  the  digests  and  in  the  text- 
books. 16  Am.  &  Eng.  Enc.  Law,  pp.  646, 
547,  note  6. 

In  Calye's  Case,  8  Coke,  82a,  336,  the 
court  declared  that,  "if  the  guest  be  beaten 
in  the  inn,  the  innkeeper  shall  not  answer 
for  it." 

In  Sandys  v.  Florence,  47  L.  J.  C.  P.  N.  S. 
598,  600,  a  case  in  which  a  ceiling  fell  upon 
a  guest  in  a  hotel,  Mr.  Justice  Lindley  said : 
"I  pass  over  the  previous  allegation  that 
it  was  the  defendant's  duty  'to  keep  the 
said  hotel  in  a  secure  and  proper  condition, 
so  as  to  be  safe  for  persons  using  the  tome 
as  guests,'  because  I  think  that  duty  is 
too  widely  alleged,  and  that  the  defendant's 
duty  is  not  to  insure  his  guests,  but  to  see 
only  that  they  do  not  suffer  from  want 
of  reasonable  and  proper  care  on  his  part.*^ 

In  Weeks  v.  McNulty,  101  Tenn.  496,  499, 
43  L.  R.  A.  185,  70  Am.  St.  Rep.  603,  48 
S.  W.  809,  an  action  for  damages  for  the 
death  of  a  guest  in  a  hotel  by  fire,  the  court 
said:  "The  general  rule  of  law  governing 
the  liability  of  an  innkeeper  is  that  he  is 
not  an  insurer  of  the  person  of  his  guest 
against  injury,  but  his  obligation  is  merely 
to  exercise  reasonable  care  that  his  guests 
may  not  be  injured  by  anything  happening 
through  the  innkeeper's  negligence." 

In  Sheffer  v.  Willoughhy,  163  111.  518, 
621,  522,  34  L.  R.  A.  464,  54  Am.  St.  Rep. 
483,  45  N.  E.  253,  a  case  in  which  an  at- 
tempt was  made  to  apply  the  rule  of  abso- 
lute liability  for  the  loss  of  the  property 
of  a  guest  in  support  of  a  claim  for  damages 
caused  by  the  administration  of  unwhole- 
some food  to  his  guest  by  the  keeper  of  a 
restaurant,  the  court  held  that  the  limit  of 
the  latter's  liability  was  for  the  failure  to 
exercise  reasonable  care. 

In  Stanley  v.  Bircker,  78  Mo.  246,  246, 
248,  an  action  was  brought  by  the  plaintiff, 
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Stanley,  against  the  executors  of  the  estate 
of  Bircher  for  injuries  to  her  person  re- 
sulting from  her  fall  down  an  elevator 
shaft  of  a  hotel  operated  by  Bircher.  She  al- 
leged that  she  was  a  guest  at  this  hotel, 
that  it  became  his  duty,  and  that  he  agreed, 
to  furnish  safe  accommodations  for  the  rea- 
sonable wants  of  the  plaii^iff,  and  that  he 
did  not  perform  the  duty  or  keep  the  agree- 
ment, in  that  the  door  to  the  elevator  pit 
was  dangerously  constructed  and  negligently 
left  open  by  Bircher  and  his  servants,  so 
that  she  walked  into  it  and  was  injured. 
A  demurrer  was  interposed  to  this  com- 
plaint on  the  ground  that  the'  cause  of 
action  did  not  survive  the  death  of  Bircher. 
Mark  that  the  complainant  clearly  alleged  a 
breach  of  a  contract  to  keep  the  guest 
safely,  as  well  as  a  failure  to  discharge  the 
duty  to  exercise  ordinary  care  as  in  the 
case  at  bar,  and  that  the  question  was 
whether  or  not  the  innkeeper's  obligation 
included  a  contract  of  safe-keeping.  If  it 
did,  the  cause  of  action  survived,  and  the 
action  could  be  maintained;  otherwise,  it 
oould  not  be.  The  supreme  court  of  Mis- 
souri held  that  the  obligation  of  an  inn- 
keeper comprised  no  such  contract,  that 
the  action  could  not  be  changed  from  an 
action  on  the  case  for  a  breach  of  the  duty 
to  exercise  ordinary  care  to  one  for  a  breach 
of  contract  of  safe-keeping  by  an  averment 
or  proof  of  such  contract  and  breach,  be- 
cause no  such  contract  arose  out  of  the  re- 
lation of  innkeeper  and  guest.  That  court 
said:  "But  it  is  claimed  by  counsel  for 
plaintiff  that  the  action  is  for  the  breach 
of  a  contract,  and  that  it  is  not  an  action 
on  the  case  for  injuries  to  the  person. 
The  allusions  in  the  petition  to  the  formal 
contract  between  the  plaintiff  and  the  pro- 
prietor of  ^  the  hotel,  whereby  the  plaintiff 
became  a  guest  in  the  hotel,  cannot  change 
the  true  character  of  the  action.  In  set- 
ting forth  an  action  of  trespass  on  the  case, 
the  pleader  often  finds  it  proper,  although 
not  absolutely  necessary,  to  mention  mat- 
ters of  contract  connected  with  the  tort,  by 
way  of  inducement  and  explanation.  In 
this  case  the  relation  of  host  and  guest, 
which  originated  in  contract,  explains  how 
the  defendant's  testator  came  to  owe  the 
plaintiff  a  duty.  That  duty,  however,  the 
law  imposes.  It  is  a  public  duty,  which 
is  not  defined  by  the  contract.  Neither 
can  the  proprietor  relieve  himself  from  that 
duty  by  contract.  The  action  in  truth  is 
for  a  violation  of  the  duty  which  the  law 
imposes,  independent  of  the  contract. 
Neither  the  damages  nor  the  scope  of  the 
action  can  be  measured  or  limited  by  the 
contract.'* 

And  in  Curtis  v.  Dinneen,  4  Dak.  246,  30 
N.  W.  148,  149,  152,  the  supreme  court  of 
60  L.  R.  A. 


Dakota  territory  directly  decided  the  very 
questions  presented  in  this  case  in  ac- 
cordance with  this  general  rule  and  in  favor 
of  the  innkeeper.  The  complaint  in  that 
case  alleged,  among  other  things,  that 
"The  defendant  undertook,  for  a  compen- 
sation paid  her  by  the  plaintiff,  to  keep 
safely  and  from  harm  and  in  a  proper  man- 
ner this  plaintiff  while  she  should  remain 
in  the  defendant's  inn  or  hotel ;  that  while 
this  plaintiff  was  stopping  at  the  inn  or 
hotel  of  the  defendant  this  plaintiff  was,  by 
the  wrongful  and  spiteful  acts  of  the  de- 
fendant's servants,  greatly  injured." 

The  evidence  tended  to  show  that  one 
of  the  defendant's  servants  assaulted  and 
inflicted  serious  injury 'upon  the  plaintiff 
while  she  was  in  the  hotel  as  a  guest,  but 
the  court  held  that  the  guest  could  not 
recover,  because  the  assault  and  battery,  al- 
though committed  by  the  defendant's  serv- 
ant in  her  hotel,  was  not  inflicted  while 
the  servant  was  acting  within  the  actual 
or  apparent  scope  of  his  employment. 

The  result  is  that  when  the  defendants 
made  their  contract  to  entertain  the  plain- 
tiff at  their  hotel  the  law  was,  and  in  our 
opinion  it  still  is  {Rahmel  v.  Lehndorff,  142 
Cal.  681,  65  L.  R.  A.  88,  100  Am.  8t.  Rep. 
154,  76  Pac.  659),  notwithstanding  the  late 
decision  of  the  supreme  court  of  Nebraska 
to  the  contrary,  that  their  agreement  was 
to  exercise  reasonable  care  for  his  safety, 
comfort,  and  entertainment,  and  that  their 
agreement  did  not  include  an  insurance  of 
his  person  against  the  wilful  or  negligent 
acts  of  their  servants  beyond  the  course  of 
their  employment.  A  change  of  this  law 
and  an  extension  of  the  liability  of  the  inn- 
keepers now,  after  the  execution  of  the 
contract,  so  as  to  make  the  agreement  in- 
clude such  an  insurance,  is  to  make 
a  new  agreement  for  the  parties  after  the 
event,  and  to  impose  upon  the  defendants  a 
liability  which  they  could  not  foresee  and  to 
which  they  did  not  assent.  A  retroactive 
decision,  which  makes  and  applies  a  new 
rule  of  law,  and  attaches  another  and  un- 
foreseen liability  to  a  contract  after  its  ex- 
ecution, is  as  vicious  as  an  ex  post  facto 
statute. 

The  judgment  belo\^  enforced  the  con- 
tract which  the  parties  made  in  strict  ac- 
cordance with  the  law  which  governed  it, 
and  it  is  affirmed. 

Thayer,  Circuit  Judge,  dissenting: 
The  important  question  in  this  case  is 
whether  an  innkeeper  is  exempt  from  lia- 
bility to  one  of  his  guests  who  is  injured 
within  the  hotel  by  an  act  of  gross  negli- 
gence on  the  part  of  a  servant  of  the  inn- 
keeper, because  the  servant,  at  the  time  he 
committed  the  negligent  act,  was  not  en- 
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gaged  in  rendering  any  service  for  his  mas- 
ter, but  was  momentarily  off  duty  and 
awaiting  orders.  The  majority  of  the  oourt 
decide  that  question  in  the  affirmative,  hold- 
ing, as  I  understand,  that,  if  the  proprietor 
of  a  hotel  exercises  ordinary  care  in  the 
selection  of  his  servants,  he  is  not  re- 
sponsible to  his  guests  for  any  of  their 
acts  committed,  even  within  the  hotel,  no 
matter  how  rash,  negligent,  or  brutal  they 
may  be,  nor  how  seriously  a  guest  may  be 
injured,  provided  the  servant  was  not  at 
the  moment  engaged  in  some  work  for  and 
in  behalf  of  the  master.  I  am  unable  to 
assent  to  this  doctrine. 

The  relation  existing  between  a  carrier 
and  a  passenger  has  on  numerous  occasions 
been  likened  to  that  existing  between  an 
innkeeper  and  his  guest.  Thus,  in  Com, 
v.  Power,  7  Met.  696,  601,  41  Am.  Dec.  485, 
Chief  Justice  Shaw,  said:  "An  owner  of 
a  steamboat  or  railroad  in  this  respect  is 
in  a  condition  somewhat  similar  to  that  of 
an  innkeeper  whose  premises  are  open  to 
all  guests.  Yet  he  is  not  only  empowered, 
but  he  is  bound,  so  to  regulate  his  house, 
as  well  with  regard  to  the  peace  and  com- 
fort of  his  guests  who  there  seek  repose  as 
to  the  peace  and  quiet  of  the  vicinity,  as  to 
repress  and  prohibit  all  disorderly  conduct 
therein;  and,  of  course,  he  has  a  ri^ht  and 
is  bound  to  exclude  from  his  premises  all 
disorderly  persons  and  all  persons  not  con- 
forming to  regulations  necessary  and  proper 
to  secure  such  quiet  and  good  order." 

This  remark  was  quoted  with  approval 
by  Ryan,  Ch.  J.,  in  Bass  v.  Chicago  d  N,  W, 
R,  Co.  36  Wis.  450,  459,  17  Am.  Rep.  495. 

Also  in  Jencks  v.  Coleman,  2  Sumn.  221, 
226,  Fed.  Cas.  No.  7,258,  Mr.  Justice  Story 
compared  the  rights  and  duties  of  a  car- 
rier with  those  of  an  innkeeper,  upon  th« 
evident  assumption  that  the  relation  of  an 
innkeeper  to  his  guest  was  practically  like 
that  of  a  carrier  to  a  passenger. 

In  Norcro88  v.  Nororoaa,  53  Me.  163,  169, 
the  supreme  court  of  that  state  remarked, 
when  considering  an  innkeeper's  liability 
for  the  property  of  his  guest,  that  "inn- 
keepers are  under  the  same  liability  as 
common  carriers." 

And  in  the  case  of  Dickson  v.  Waldron, 
135  Ind.  507,  24  L.  R.  A.  483,  41  Am.  St. 
Rep.  440,  34  N.  E.  506,  610,  35  N.  E.  1, 
the  supreme  court  of  Indiana  remarked: 
"But  common  carriers,  innkeepers,  mer- 
chants, managers  of  theaters,  and  others 
who  invite  the  public  to  become  their  pa- 
trons and  guests,  and  thus  submit  personal 
safety  and  comfort  to  their  keeping,  owe 
a  more  special  duty  to  those  who  may  ac- 
cept such  invitation.  Such  patrons  and 
guests  have  a  right  to  ask  that  they  shall 
be  protected  from  injury  while  present  on 
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such  invitation,  and  particularly  that  the^y 
shall  not  suffer  wrong  from  the  agents  and 
servants  of  those  who  have  invited  them.'' 

Also  in  the  case  of  Pinkerton  v.  Wood' 
ward,  33  Cal.  557,  585,  91  Am.  Dec.  657, 
it  was  held  that  the  liability  of  innkeepers 
and  of  common  carriers  is  founded  upon 
the  same  consi(^rations  of  public  policy  in 
the  one  case  as   in  the  other. 

In  the  absence  of  express  authority  on 
this  point  I  should  be  of  opinion  that 
an  innkeeper  is  under  the  same  obligation 
to  protect  his  guests  against  the  wrongful 
and  discourteous  acts  of  his  servants,  com- 
mitted within  or  upon  his  premises,  as  a 
carrier  to  protect  its  passengers  against 
like  acts  of  its  employees.  A  gue«t  comes 
to  a  hotel  on  the  invitation  of  the  proprietor, 
and  for  the  latter's  profit  and  advantage, 
and  upon  the  implied  understanding  that 
while  on  the  premises  as  a  guest  he  shall 
receive  courteous  and  considerate  treatment 
from  the  proprietor  and  all  persons  who 
are  his  servants,^  or,  at  least,  upon  the  im- 
plied understanding  that  while  beneath  his 
roof  the  life  of  the  guest  shall  not  be  im- 
periled by  the  rash,  inconsiderate,  or 
wrongful  acts  of  those  who  are  his  servants. 
The  general  law  of  hospitality  would  seem 
to  impose  such  an  obligation  upon  an  inn- 
keeper. He  promises  suitable  entertain- 
ment to  all  his  guests,  as  well  as  respect- 
ful, considerate,  and  proper  treatment 
on. the  part  of  all  his  servants.  If  a  serv- 
ant of  a  hotel,  when  off  dutv,  should 
meet  a  guest  outside  of  the  hotel,  and 
not  on  the  premises,  and  there  assault 
him,  it  is  doubtless  true — although  the  ease 
at  bar  requires  no  decision  on  that  point — 
that  the  innkeeper  could  not  be  charged 
with  responsibility  for  the  servant's  con- 
duct; and  it  is  probably  true  that  the  inn- 
keeper would  not  be  responsible  for  an  as- 
sault committed  on  one  of  his  guests  with- 
in the  hotel  by  a  stranger,  provided  he  has 
taken  all  reasonable  precautions  to  pre- 
vent such  occurrences  by  excluding  disor- 
derly persons  from  his  premises.  But  in 
my  opinion  the  law  casts  on  the  innkeeper 
an  obligation  to  see  to  it  that  his  guest 
is  not  injured,  while  within  the  hot«»l,  by 
the  wrongful,  inconsiderate,  or  negligent 
acts  of  those  who  are  his  servants. 

It  is  said  in  the  opinion  of  the  ma- 
jority that  an  innkeeper  is  not  an  insurer 
of  the  safety  of  the  person  of  his  giiest 
while  within  the  hotel.  The  same  may 
be  said  of  carriers.  They  do  not  insure 
the  personal  safety  of  passengers,  but  only 
to  exercise  a  very  high  degree  of  care,  or, 
as  it  is  sometimes  said,  "the  utmost  oare," 
for  their  protection.  Yet  it  is  now  well 
settled  that  this  duty  is  so  compreh«^nsiv6 
that  it  renders  the  carrier  responsible  lor 
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injuries  inflicted  on  passengers  so  long  as 
the  relation  of  carrier  and  passenger  exists, 
not  only  by  the  negligent  acts  of  its  serv- 
ants done  while  in  the  performance  of 
some  duty,  but  also  by  their  wilful  and 
wrongful  acts,  such  as  assaults  committed 
on  passengers  or  indignities  offered  to  them. 
The  obligation  also  rests  on  the  carrier  to 
protect  its  passengers  while  in  transit,  not 
only  against  the  wilful  and  wrongful  acts 
of  its  own  servants,  but  so  far  as  practi- 
cable from  acts  of  violence  committed  by 
strangers  and  copassengers.  It  makes  no 
difference,  as  it  seems,  what  motive  may 
have  actuated  a  servant  of  the  carrier  in 
committing  the  wrongful  act  complained 
of,  or  whether  it  was  done  in  conform i*y 
with  the  carrier's  orders,  or  in  express 
violation  thereof  and  on  the  sole  responsi- 
bility of  the  servant;  for,  if  it  was  done 
while  the  relation  of  carrier  and  passeng'^r 
existed,  the  carrier  is  responsible,  and  it 
cannot  defend  on  the  ground  th^t  the  act 
of  its  servant  was  done  without  its  sancf  ion 
and  at  a  moment  when  he  was  not  rendering 
any  special  service  to  the  carrier.  A  dif- 
ferent rule  t)btftin8,  of  course,  as  respects 
wilful  and  wrongful  acts  done  by  employees 
to  those  to  whom  the  carrier  at  the  time 
owed  no  other  or  greater  duty  of  protec- 
tion than  it  owed  to  every  other  person  in 
the  community;  but,  when  the  peculiar 
relation  of  carrier  and  passenger'  exi^t^, 
the  modem  rule  appears  to  be  that  the 
carrier  is  under  an  obligation  to  see  to  it 
that  a  passenger  suffers  no  harm  on  account 
of  the  wrongful  and  wilful  nets  of  it<»  serv- 
ants, and  that  every  practicable  precaution 
is  taken  to  protect  him  against  the  wron;?- 
nJuI  acts  of  strangers  and  copas^ensrers. 
mewart  v.  Brooklyn  d  C.  T.  R.  Co,  90  N. 
Y.  588,  43  Am.  Rep.  185;  Dioinelle  v.  Neiv 
York  a  d  H.  R.  R.  Co,  120  N.  Y.  117,  126, 
8  L.  R.  A.  224,  17  Am.  St.  Rep.  611,  24  N. 
E.  319;  Goddard  v.  Grand  Trunk  R,  Co. 
67  Me.  202,  213,  2  Am.  Rep.  39,  and  ctpps 
there  cited;  Bryant  v.  Rich,  106  Mass.  188, 
8  Am.  Rep.  311;  Spohn  v.  Missouri  P,  R, 
Co,  87  Mo.  74,  80;  Craker  v.  Chicago  d 
N,  W.  R,  Co.  36  Wis.  667,  17  Am.  Rep. 
604;  Pendleton  v.  Kinsley,  3  Cliff.  416, 
427,  Fed.  Cas.  No.  10.922;  Chicago  d 
E.  R,  Co,  V.  Pleaman,  103  111.  646,  42  Am. 
Rep.  33;  Terre  Haute  d  I,  R,  Co.  v.  Jack- 
son, 81  Ind.  19. 

Now,  it  is  true  that  a  hotel  is  an  immov- 
able structure,  and  does  not  run  on  whe?ls 
like  a  train  of  cars;  but  in  all  other  re- 
spects the  relation  existing  between  an  inn- 
keeper and  his  guest  is  like  that  existing 
between  a  carrier  and  passenger,  and  this 
fact  has  always  been  recognized,  as  shown 
by  the  cases  above  cited.  An  innkeeper, 
like  a  carrier,  is  engaged  In  a  quasi  public 
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service.  When  he  embarks  in  the  business 
of  keeping  a  hotel,  he  is  bound  to  provide 
entertainment  for  all  travelers  who  seek  a 
place  of  rest  and  refreshment,  provided 
they  come  to  him  in  a  fit  condition  to  be 
entertained  as  guests,  and  are  able  to  pay 
the  customary  charges.  Unless  relieved  of 
the  obligation  by  an  express  statute,  the 
innkeeper,  lil^e  the  carrier,  is  an  insurer  of 
his  guests'  baggage  against  loss  occasioned 
otherwise  than  by  an  act  of  God  or  the 
public  enemy.  16  Am.  &  En^.  Enc.  Law, 
2d  ed.  p.  528,  and  cases  there  cited.  Be- 
sides, an  innkeeper  is  vested  with  the  same 
power  of  control  over  his  premises  which 
the  carrier  exercises  over  such  means  of 
public  conveyance  as  he  provides.  An  inn- 
.  keeper  has  the  right  to  exclude  from  his 
premises  all  disorderly  persons,  and  to  sup- 
press all  disturbances  therein  that  tend  to 
disturb  his  guests  or  imperil  their  safety, 
and,  according  to  the  d^ision  of  Chief 
Justice  Shaw  in  the  case  above  cited  (7 
Met.  696,  601),  it  is  his  common-law  duty 
to  exercise  this  power.  Aside  from  these 
considerations,  the  innkeeper,  like  the  car- 
rier, has  the  exclusive  right  to  select  all 
of  the  persons  who  are  to  aid  him  in  the 
discharge  of  his  quasi  public  functions. 
I  have  been  luiable,  therefore,  to  discover 
any  sufficient  reason  why  he  should  not  be 
held  responsible  to  his  guests  for  the  con- 
sequences of  any  wilful  and  wrongful  acts 
of  his  servants,  committed  within  the  hotel, 
to  the  same  extent  that  the  carrier  is  re- 
sponsible to  his  passengers  for  like  wrongful 
acts  of  its  servants;  and  within  the  au- 
thorities above  cited  a  carrier  would  be 
clearly  responsible  to  one  of  its  passeifgers 
for  an  injury  inflicted  by  one  of  its  em- 
ployees under  such  circumstances  as  those 
disclosed  in  the  present  case. 

Relative  to  the  authorities  cited  in  the 
majority  opinion  and  not  already  referred 
to,  this  may  be  said:  Calye's  Case,  8  Coke, 
32a,  336,  contains  the  single  detached  state- 
ment that,  "if  the  guest  be  beaten  in  the 
inn,  the  innkeeper  shall  not  answer  for 
it,"  But  it  does  not  say  by  whom  beaten, 
whether  by  a  servant  of  the  innkeeper  or 
by  a  stranger.  This,  however,  is  a  very 
old  case,  decided  in  1684,  and  the  statement 
quoted  is  purely  dictum  since  the  case  in- 
volved no  question  respecting  the  liability 
of  an  innkeeper  for  an  assault  comm'tted 
upon  a  guest  within  the  hotel.  Moreover, 
as  the  learned  editor  of  the  American  & 
English  Encyclopsedia  of  Law  remarks,  in 
substance  {vide  vol.  16,  2d  ed.  p.  646),  it 
may  well  be  doubted  whether  the  statement 
above  quoted  would  be  accepted  at  the 
present  day  as  authority  for  the  doctrine 
which  it  enunciates,  since  the  modem  au- 
thorities are  opposed  to  the  view  that  an 
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innkeeper  cannot  be  held  responsible  for  an 
assault  committed  upon  one  of  his  guests 
within  the  hotel  by  a  servant,  or  even  by 
a  stranger  when  the  innkeeper  has  not  tak- 
en proper  care  to  exclude  disorderly  per- 
sons from  his  premises. 

Curtis  V.  Dinneen,  4  Dak.  245,  30  N.  W. 
148,  was  a  case  in  which  a  guest  of  a  hotel 
kept  by  a  married  woman  songht  to  hold 
her  responsible  for  an  assault  and  battery 
committed  by  her  husband  without  her  con- 
sent or  ratification.  The  husband  was  liv- 
ing with  the  wife  in  the  hotel,  as  he  had 
a  right  to  do,  and  was  assisting  her  to 
operate  it,  so  that  the  case  was  em- 
barrassed by  the  existence  of  the  marital 
relation;  the  court  holding  that  under 
the  circumstances  the  wife  could  not  be 
held  responsible  for  the  tort  of  the  hus- 
band. 

The  other  cases  that  are  referred  to 
are  without  exception  cases  where  it  was 
sought  to  hold  the  innkeeper  responsible 
for  some  defect  in  the  hotel  premises,  and 


in  one  of  them  [Sandys  v.  Florence,  47 
L.  J.  C.  P.  N.  S.  598,  600)  it  was  re- 
marked, arguendo,  in  discussing  a  demurrer 
to  the  complaint,  that  an  innkeeper's  duty 
"is  not  to  insure  his  guests,  but  to  see  only 
I  that  they  did  not  suffer  from  want  of  rea- 
i  aonable  and  proper  care  on  his  part."  None 
of  the  cases,  however,  discuss  the  particular 
question  which  is  presented  in  the  case  at 
bar,  whether  an  innkeeper  is  liable  to  his 
guest  for  the  reckless  conduct  of  one  of  hia 
servants  committed  upon  the  hotel  premises, 
whereby  the  life  of  the  guest  is  jeopardized. 
In  my  judgment  an  innkeeper  ought  to  be 
held  liable  for  an  act  of  that  nature,  and 
as  respects  that  question  I  concur  in  the 
view  which  was  expressed  by  the  supreme 
court  of  Nebraska  in  Clancy  v.  Barker, 
ante,  642,  98  N.  W.  440,  that  was  decided 
upon  the  same  state  of  facts  which  this 
record   discloses. 

I  think  the  judgment  below  should  be  re- 
versed, and  a  new  trial  ordered. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appty 

V. 

John  H.  SAWYER. 
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Tbe  duty  to  floand  warnlnara  'v^ben 
trains  approach  a  trestle  over  a  high- 
way depends  upon  the  dangerous  character  of 
the  place,  which  is  a  question  for  the  deter- 
mination of  the  Jury. 

(March  25,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Willitmson 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jolin  Bell  Kuhle,  C.  B.  Berry, 
and  HenderBon.  A  Henderson  for  appel- 
lant. 

Messrs,  Heam,  MoOorkle,  &  Lane  for 
appellee. 

MoAllflter,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error.  Sawyer,  recovered 

Note. — As  to  duty  to  give  signal  when  trains 
approach  a  trestle  over  highway,  see  also,  In 
this  series,  Rupard  v.  Chesapeake  &  O.  R.  Co. 
7  li.  R.  A.  310. 
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a  verdict  and  judgment  against  the  com- 
pany for  the  sum  of  $1,300  damages  for 
personal  injuries.  The  oompany  appealed, 
and  has  assigned  errors. 

The  gravamen  of  the  action,  as  alleged  in 
the  declaration,  is  that  Sawyer  was  driving 
in  a  buggy  along  a  turnpike  road,  and,  when 
about  to  pass  under  the  overhead  trestle 
of  the  company,  a  train  of  cars  rapidly  came 
upon  the  tracks,  frightening  plaintiff's 
horse,  overturning  the  buggy,  and  throwing 
plaintiff  to  the  ground,  as  the  result  of 
which  he  sustained  serious  personal  injuries. 
The  theory  of  the  plaintiff  below  was  that 
this  was  a  dangerous  crossing,  and  the  com- 
pany was  guilty  of  negligence  in  not  warn- 
ing the  public  of  an  approaching  train. 

The  declaration  comprises  five  counts,  but 
the  substance  of  the  complaint^  as  alleged 
in  the  first  count,  is:  "Said  defendant, 
Louisville  &  Nashville  Railroad  Company, 
through  and  by  its  agents  and  servants,  did 
carelessly,  wantonly,  negligently,  and  wrong- 
fully, and  without  notice  or  warning  to 
plaintiff,  run,  drive,  and  propel  one  of  its 
said  engines  and  trains  of  cars  up  to,  upon, 
over,  and  across  said  overhead  bridge,  direct- 
ly over  and  above  said  line  of  pike  road  up- 
on which  plaintiff  was  traveling  in  the  way 
and  manner  aforesaid,  on  account  of  which 
careless,  wanton,  negligent,  and  wrongful  act 
of  defendant  railroad  company,  the  horse 
which  plaintiff  was  driving  became  fright- 
ened," etc. 
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There  is  no  complaint,  either  in  the  dec- 
laration or  proof,  that  the  horse  was  fright- 
ened in  consequence  of  any  excessive  or  un- 
usual whistling  or  ringing  of  the  bell  or  es- 
caping of  steam,  which  is  usually  the  foun- 
dation of  such  actions,  as  illustrated  by  the 
case  of  Mitchell  v.  Nashville,  C,  d  8i,  L.  R'. 
Co.  100  Tenn.  329,  40  L.  R.  A.  426,  45  S.  W. 
337. 

But  it  is  conceded  that  the  train  ap- 
proached this  overhead  bridge  under  which 
the  plaintiff  was  about  to  pass  almost  noise- 
lessly. 

The  complaint  in  this  declaration  is  that 
it  was  the  legal  duty  of  the  railroad  company 
to  warn  travelers  upon  the  highway,  about 
to  pass  under  the  railroad  track,  of  the  ap- 
proach of  the  train,  and  the  failure  of  the 
company  to  perform  this  duty  was  the  prox- 
imate cause  of  the  accident.  • 

There  is  proof  tending  to  show  that  at 
the  locus  in  quo  of  the  accident  the  Louis- 
ville k  Nashville  Railroad  crosses  the  Frank- 
lin &  Nolensville  Turnpike  by  means  of  an 
overhead  trestle,  resting  upon  massive  rock 
walls,  which  project  out  on  either  side  of 
the  railroad,  forming  a  narrow  and  restrict- 
ed passageway  under  the  railroad.  The  view 
of  the  approaching  train  was  to  some  ex- 
tent obstructed  by  houses,  walls,  hedges,  etc. ; 
and,  though  plaintiff  was  looking  and  listen- 
ing for  any  train  that  might  be  coming  from 
either  direction,  he  neither  saw  nor  heard 
the  approaching  train  until  about  to  start 
under  the  overhead  bridge,  when  this  train, 
running  at  the  rate  of  about  40  miles  an 
hour,  suddenly  appeared  and  passed  over  said 
trestle  while  plaintiff  was  passing  under  it, 
or  just  as  he  emerged  from  it  on  the  eastern 
side.  As  a  resrult  thereof,  plaintiff's  horse 
became  frightened,  throwing  plaintiff  from 
the  buggy  to  the  ground,  breaking  his  collar 
bone,  and  inflicting  other  serious  personal 
injuries.  There  is  proof  tending  to  show 
that,  as  a  consequence  of  the  fracture  of 
plaintiff's  collar  bone,  a  knot  or  malforma- 
tion had  appeared  on  that  part  of  his  breast 
and  shoulder  where  said  collar  bone  was 
broken.  According  to  the  proof,  the  whistle 
was  not  sounded,  nor  the  bell  rung,  as  the 
train  approached  this  overhead  crossing. 
It  is  insisted  that  the  company  was  under 
no  obligation  to  ring  the  bell  or  sound  the 
whistle  at  this  point  in  obedience  to  the 
requirements  of  the  statute,  since  the  ob- 
struction was  not  upon  the  track  of  the  com- 
pany, but  beneath  it. 

The  theory  of  the  plaintiff  is  that  the  com- 
pany was  under  a  common-law  duty  to  sound 
the  whistle  on  approaching  a  public  highway 
extending  under  the  railroad  trestle,  and 
which  crossing,  by  reason  of  the  topography 
of  the  coimtry  and  the  surrounding  environ- 
ment, was  dangerous  to  the  public  travel- 
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ing  along  the  highway.  On  the  other  hand, 
it  is  insisted  on  behalf  of  the  company  there 
is  no  common-law  obligation  on  a  railroad 
company  to  sound  signals  at  an  underpass, 
and  no  liability  for  any  injury  resulting 
from  the  frightening  of  a  horse  by  the  law- 
ful and  reasonable  operation  of  a  train  over 
an  underpass.  The  company  therefore  as- 
signs as  error  the  following  instruction  of 
the  trial  judge  on  this  subject,  viz.  : 

"It  was  the  duty  of  the  defendant  com- 
pany to  give  plaintiff  reasonable  warning  of 
the  approach  of  its  trains,  by  the  usual  sig- 
nals, so  as  to  put  plaintiff  upon  his  guard  on 
his  approaching  or  passing  under  the  track. 
If  you  believe  from  the  evidence  in  this 
case  that  the  plaintiff,  on  approaching  the 
overhead  bridge,  was  in  the  exercise  of  due 
care  and  caution,  as  defined  to  you  above, 
and  while  passing  under  the  overhead  bridge 
the  defendant's  train  ran  over  the  bridge, 
having  given  plaintiff  no  reasonable  warning 
of  the  approach  in  the  usual  way,  by  ringing 
the  bell  or  blowing  the  whistle;  and  if  the 
noise  of  the  sudden  approaching  train  pass- 
ing over  the  road  scared  the  plaintiff's  horse 
and  caused  him  to  run  away,  throwing  the 
plaintiff  out  of  his  buggy;  and  if  the  negli- 
gence of  the  defendant,  through  its  servants 
or  agents,  by  failing  to  give  such  warning, 
was  the  proximate  cause  (that  is,  the  direct 
and  efficient  cause)  of  his  injuries,  without 
which  his  injuries  would  not  have  occurred, 
— then  the  defendant  company  is  liable,  and 
your  verdict  should  be  for  the  plaintiff." 

It  is  conceded  by  counsel  on  both  sides 
that  the  question  thus  presented  by  the 
charge  of  the  trial  judge  is  one  of  first  im- 
pression in  this  state.  It  is  conceded  by 
counsel  for  the  company  that,  under  the  au- 
thorities, if  this  were  a  grade  crossing,  the 
company  would  be  onerated  with  some  com- 
mon-law duty  to  warn  travelers  of  its  ap- 
proach, but  claimed  that  no  such  duty  ap- 
plies when  the  traveler  is  not  compelled  to 
pass  over  the  railroad  track,  but  beneath 
it. 

As  illustrating  the  position  of  counsel  for 
the  company,  the  case  of  Favor  v.  Boston 
d  L.  R.  Corp.  114  Mass.  350,  19  Am.  Rep. 
304,  is  cited,  in  which  the  court  used  this 
language,  viz.: 

** Where  a  railroad  crosses  a  highway  at 
grade,  the  law  imposes  upon  it  the. duty  of 
giving  notice  to  travelers  of  the  approach  of 
its  trains.  .  .  .  This  rule  applies  be- 
cause at  grade  crossings  the  traveler  on 
the  highway  and  the  railroad  enjoy  a  com- 
mon privilege  on  the  highway  itself,  and 
each  must  use  such  privilege  with-  due  re- 
gard to  the  safety  and  rights  of  the  other, 
.  .  .  And  as  a  train  of  cars  is  a  danger- 
ous power  when  in  motion,  and  capable  of 
doing  great  injury,  a  high  degree  of  care 
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is  demanded  of  the  railroad  in  oontrolling  it, 
and  some  notice  of  its  approach  to  the  high- 
way is  required  both  by  the  mles  of  the  com- 
mon law  and  by  statute.  But  where  a  rail- 
road crosses  a  highway  by  a  bridge,  it  does 
not,  in  common  with  the  traveler,  have  any 
privilege  in  or  use  of  the  highway  ii«elf. 
Though  the  track  and  the  highway  are  near 
and  adjacent  to  ^ch  other,  they  are  entire- 
ly distinct  and  separate.  The  railroad  has 
no  rights  in  the  highway,  and  consequently 
the  same  duties  are  not  imposed  upon  it 
that  are  imposed  when  it  passes  over  the 
highway  itself  in  oommon  with  the  traveler. 
It  has  the  right  to  use  its  roadbed  and 
bridge  as  a  railroad  may  use  them, — ^by 
running  Its  trains  at  the  common  rate  of 
speed,  accompanied  by  the  usual  noises  at- 
tendant upon  such  exercise  of  its  rights. 
It  is  not  bound  by  law  to  notify  the  travel- 
er of  its  intention  to  use  its  bridge  in  the 
ordinary  and  usual  manner." 

In  Ryan  v.  Pennsylvania  R.  Co.  132  Pa. 
304,  19  Atl.  81,  it  appeared  that  plaintifTs 
were  driving  under  defendant's  railroad  up- 
on a  public  street,  when  a  train  crossing 
overhead  frightened  their  horse  so  that  it 
became  unmanageable  and  ran  away,  inflict- 
ing serious  personal  injuries,  and  resulting 
in  the  death  of  one  of  the  children.  The 
court  said:  *'The  defendant  company  wan 
operating  its  road  in  a  lawful  manner.  No 
defect  was  shown  in  the  construction  of  the 
road.  On  the  contrary,  it  was  the  work 
of  competent  engineers,  approved  by  the 
chief  engineer  and  surveyor  of  the  city,  and 
in  pursuance  of  an  ordinance  of  councils  ex- 
pressly authorizing  it.  The  sight  and  sound 
of  a  moving  train  always  have  a  tendency 
to  frighten  horses.  In  this  case  the  fright 
was  occasioned  by  the  sound."  We  cannot 
measure,  nor  can  a  jury  be  properly  allowed 
to  measure,  the  amount  of  sound  which  may 
be  made  by  a  railroad  train,  either  in  cross- 
ing bridges  at  overhead  crossings  or  at  other 
places.  The  defendant  company,  under  all 
the  authorities,  has  the  right  to  operate  its 
road  in  a  lawful  manner;  and,  when  it  does 
so  without  negligence  and  without  malice, 
it  is  not  responsible  for  injuries  occasioned 
thereby." 

In  Ransom  v.  Chicago,  8t  P.  M.  d  0.  R. 
Co.  62  Wis.  178,  61  Am.  Rep.  718,  22  N. 
W.  147,  liability  was  adjudged  against  the 
company  for  breach  of  a  statute  of  that 
state  requiring  certain  precautions  to  be 
observed  by  railroad  companies  before  cross- 
ing any  highway;  causing  a  horse  to  run 
away  near  a  crossing,  and  inflicting  person- 
al injuries  on  plaintiff's  wife.  The  court 
said:  "There  is  no  statute,  and  we  are 
aware  of  no  common-law  rule,  which,  un- 
der such  circumstances,  requires  railroad 
companies  to  observe  those  precautions  to 
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avoid  accident.  If,  therefore,  the  defendant 
is  liable  in  this  action,  it  is  so  because  it 
failed  to  comply  with  the  requirements  of 
the  statute  prescribing  its  duty  when  its 
train  approached  the  crossing  of  the  high- 
way." 

In  Jenson  v.  ^Chicago,  8t.  P.  M,  d  O. 
R.  Co.  86  Wis.  589,  22  L.  R.  A.  680,  67  N. 
W.  359,  the  court  said  as  follows:  "It  is 
certainly  no  wrong  for  the  train  to  be 
run  over  such  bridges  in  the  usual  and 
ordinary  way,  and  even  in  this  way 
some  horses  going  under  the  bridge,  or 
being  near  it  at  the  same  time,  might 
be  frightened  by  it.  The  trains  must  neces- 
sarily make  considerable  noise  going  over 
the  bridge.  They  cannot  be  run  without  it. 
It  is  not  by  any  means  certain  that  a  train 
would  make  less  noise  going  over  slowly 
than  faster.  What  degree  of  noise  must  it 
make,  to  frighten  horses?  ...  As  to 
ringing  the  bell  and  blowing  the  whistle, 
they  are  only  required,  if  at  all,  in  order 
to  avoid  frightening  horses,  and,  with  that 
view,  to  warn  the  traveler  on  the  highway 
to  stop.  Where  should  he  stop,  and  how 
near  the  bridge?  If  near  the  bridge,  and 
his  horse  is  liable  to  be  frightened  and  run 
away,  he  will  be  in  a  much  more  dangerous 
condition  than  if  he  should  drive  on  and 
take  his  chances,  for  the  horse,  facing  the. 
train  rushing  over  the  bridge,  would  turn 
suddenly  around  to  escape  danger,  and  upset 
the  carriage." 

The  cases  just  mentioned  comprise  all 
those  cited  by  counsel  for  the  company  in 
support  of  their  contention  that  the  charge 
of  the  circuit  judge  was  erroneous.  The  au- 
thorities holding  the  contrary  doctrine  will 
now  be  considered.  Rapalj^  ft  Mack,  in 
their  Digest  of  Railway  Law,  vol.  3,  §  92,  p. 
493,  state  the  law  thus:  "Independently 
of  statute,  it  is  the  duty  of  those  in  charge 
of  a  train  to  give  notice  of  their  approach 
at  all  points  of  known  or  reasonably  ap- 
prehended danger;"  citing  Chicago  d  A.  R. 
Co.  V.  Dillon,  123  111.  570,  5  Am.  St  Rep. 
559,  15  N.  E.  181;  Pennsylvania  Co.  v. 
Krick,  47  Ind.  368;  Winstanley  v.  Chicago, 
M.  d  8t.  P.  R.  Co.  72  Wis.  375,  39 
N.  W.  856.  "The  absence  of  a  statute 
requiring  the  ringing  of  a  bell  or  the 
sounding  of  a  whistle  in  approaching  high- 
way crossings  will  not  excuse  the  com- 
pany for  a  failure  to  do  so  under  all  cir- 
cumstances. Where  the  view  of  approach- 
ing trains  is  obstructed,  or  it  is  impossible 
or  very  difficult  to  hear  them,  and  in  simi- 
lar cases,  it  is  clearly  the  duty  of  the  com- 
pany to  give  such  signals,  although  not  re- 
quired by  statute;"  citing  authorities. 
''Whether,  in  a  given  case,  ordinary  care  re- 
quires the  giving  of  such  signals,  is  a  quea- 
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tion  for  the  jury;"  citing  Indianapolis,  O. 
d  L,  R.  Co.  V.  Hamilton,  44  Ind.  76. 

Again,  the  same  author,  at  §  97,  p.  494, 
▼ol.  3,  says:  '* Where  the  view  of  an  ap- 
proaching train  is  obstructed,  though  the 
company  is  not  required  by  statute  to  sound 
a  whistle  or  ring  a  bell  when  its  train  ap- 
proaches a  highway,  yet,  where  such  appli- 
ances are  available,  a  failure  to  use  them  is 
negligence;"  citing  cases.  "Where  an  ap- 
proaching engine  is  concealed  from  the  view 
of  persons  approaching  a  highway  crossing 
at  a  place  of  much  travel,  regardless  of  the 
statute,  the  duty  of  the  company  to  oper- 
ate its  train  at  a  moderate  rate  of  speed, 
and  to  give  the  usual  signals  of  its  approach, 
is  more  imperative  than  at  a  place  of  less 
danger;"  citing  authorities. 

Again,  the  same  author,  at  §  154,  p.  524, 
vol.  3,  says: 

"The  provisions  of  New  York  act  of  1850, 
§  39  [p.  232,  chap.  140],  prescribing  a  penal- 
ty for  running  a  locomotive  past  highway 
crossings  without  giving  signals,  applies  to 
a  crossing  where  the  track  is  carried  over 
the  highway  on  a  bridge;"  citing  People  v. 
:B^ew  York  C.  R.  Co.  13  N.  Y.  78,  Affirming 
25  Barb.  199.  "It  is  as  much  the  duty  of  a 
company  to  give  notice  of  the  approach  of 
trains  where  highways  pass  under  or  over 
the  track  as  where  they  cross  at  grade,  if 
danger  is  likely  to  result  to  persons  or  prop- 
erty from  a  failure  to  do  so;"  citing 
Pennsylvania  R.  Co.  v.  Barnett,  69  Pa.  259, 
98  Am.  Dec.  346. 

This  latter  case  seems  to  be  the  leading 
authority  relied  on  by  counsel  for  the  plain- 
tiff below,  and  we  shall  therefore  proceed  to 
notice  it  in  exieneo.  The  facts  of  that  caso 
are  that  the  public  road  crossed  the  rail- 
road by  a  bridge  19  feet  above  the  track. 
The  plaintiff  was  traveling  along  this  road, 
and  while  driving  over  the  bridge  an  express 
passenger  train  passed  under  it,  whistling 
as  it  passed,  at  which  his  horse  took  fright 
and  ran  away,  overturning  the  carriage  and 
throwing  plaintiff  out,  in  consequence  of 
which  he  was  seriously  and  permanently  in- 
jured. It  appeared  that  a  mill  on  the  east 
side  of  the  public  road  obstructed  the  view 
of  the  railroad  to  some  extent.  About  100 
rods  east  of  the  bridge  there  was  a  whistling 
post,  and  it  was  usual  for  trains  going  west 
to  sound  an  alarm  whistle  as  they  passed, 
but  at  the  time  of  the  accident  the  whistle 
was  not  sounded  until  the  train  was  passing 
under  the  bridge.  The  court,  in  the  midst 
of  its  opinion,  said :  "The  degree  of  care  de- 
manded of  the  company  in  running  its  train 
depended  on  circumstances,  and  whether  it 
observed  due  care  in  approaching  the  brid&re, 
or  was  guilty  of  negligence  in  not  sounding 
an  alarm  whistle,  was  a  question  which 
properly  belonged  to  the  jury  to  determine. 
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.  .  .  If  there  was  no  danger  to  the  per- 
sons and  property  of  those  who  might  be 
traveling  along  the  public  road  in  running 
its  trains  without  giving  any  notice  of  their 
approach  to  the  bridge,  then  the  company  is 
not  chargeable  with  negligence  in  not  giving 
it.  But  if  danger  might  be  reasonably  ap- 
prehended, it  was  the  duty  of  the  company 
to  give  some  notice  or  warning  in  order  that 
it  might  be  avoided.  .  .  .  Whether, 
therefore,  the  company  exercised  proper  care 
and  diligence  in  running  the  train  in  order 
to  prevent  injury  to  the  persons  and*prop- 
erty  of  those  who  were  lawfully  on  the  pub- 
lic oad  and  in  the  vicinity  of  the  crossing, 
was  a  question  for  the  jury." 

It  was  further  insisted  in  that  case  that 
the  company  would  not  be  liable  for  failing 
to  sound  the  alarm  whistle  except  at  points 
on  the  road  where  injury  might  result  to 
persons  on  the  track  at  road  crossings  at 
grade  and  stations.  The  court  held  that 
whether  it  is  the  duty  of  the  company  to 
give  notice  of  the  approach  of  its  trains  at 
any  point  on  the  road  depends  altogether 
upon  circumstances.  Where  there  is  no  rea- 
sonable apprehension  of  danger,  no  such  no- 
tice is  required.  But  if  danger  to  the  per- 
son or  property  of  others  may  be  reason- 
ably apprehended  or  is  likely  to  result  from 
the  running  of  its  trains  without  giving 
such  notice,  then  it  is  the  duty  of  the  com- 
pany to  give  it,  and  its  omission  is  negli- 
gence. The  court  approved  the  charge  of  the 
circuit  judge  in  saying  that  it  was  the  duty 
of  the  company  to  give  notice  wherever  dan- 
ger may  result  to  persons  rightfully  travel- 
ing on  a  public  road  that  crosses  the  track, 
whether  at  grade,  or  over  or  under  the  rail- 
road, where  danger  would  be  the  consequence 
of  want  of  notice.  It  will  be  observed  that 
the  substance  of  this  opinion  is  that,  wheth- 
er or  not  it  was  negligence  on  the  part  of 
the  company  to  fail  to  warn  travelers  of  the 
approach  of  the  train  to  a  public  crossing, 
was  a  question  for  t))e  determination  of  the 
jury,  in  view  of  all  the  surrounding  circum- 
stances, and  it  was  immaterial  whether  the 
railroad  crossed  the  public  road  at  a  grade, 
or  over  or  under  the  public  road. 

Another  case  very  much  relied  on  by  coun- 
sel for  plaintiff  below  is  Rupard  v.  Cfhesor 
peake  d  0.  R.  Co.  88  Ky.  280,  7  L.  R.  A. 
316,  11  S.  W.  70.  In  that  case  it  appeared 
that  the  wife  of  plaintiff,  while  riding  horse- 
back on  the  public  road  at  a  point  where  the 
railroad  crosses  said  road  on  a  high  trestle, 
was  thrown  from  her  horse  in  consequence 
of  his  fright  from  the  noise  of  the  train 
as  it  passed  over  the  trestie.  The  ground 
of  liability  asserted  in  that  case  was  the 
failure  of  the  company  to  give  notice  of 
the  approach  of  the  train  to  the  cross- 
ing.    The    court,    in    considering   the    lia- 
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bility  of  the  company,  repudiated  the  doc- 
trine laid  down  in  Favor  y.  Boston  d  L.  R, 
Corp.  114  Mass.  350,  19  Am.  Rep.  364,  in 
which  a  distinction  was  drawn  between  the 
duty  of  the  company  to  warn  travelers  of 
the  approach  of  a  train  to  an  overhead 
bridge  or  to  a  grade  crossing.  In  the  Ken- 
tucky case  the  court  held  that  it  is  the  duty 
of  a  railroad  company,  where  a  train  crosses 
a  public  highway  on  a  trestle,  and  there  is 
danger  of  catching  a  traveler  thereunder  un- 
awares, and  frightening  the  horse  that  he 
is  riding  or  driving,  to  give  some  timely 
warning  of  the  approach  of  the  train  to  the 
crossing.  The  court,  in  its  opinion,  while 
disagreeing  with  the  conclusions  reached  by 
the  court  in  Favor  v.  Boston  d  L,  R.  Corp., 
-  approved  the  principles  enunciated  in 
Pennsylvania  R.  Co.  v.  Bamett,  59  Pa.  263, 
98  Am.  Dec.  346. 

It  was  further  held  in  that  case  that  the 
question  of  negligence  in  failing  to  give  no- 
tice should  be  left  to  the  determination  of 
the  jury.  Counsel  for  plaintiff  in  error  cites 
the  case  of  Farley  v.  Harris,  18ti  Pa.  440, 
40  Atl.  798,  which  case,  it  is  claimed,  is  a 
modification  of  the  rule  laid  down  in  Pennsyl- 
vania R.  Co.  V.  Bamett,  69  Pa.  269,  98  Am. 
Dec.  346.  In  that  case  it  appeared  that  the 
plaintiff  was  crossing  an  overhead  bridge 
when  his  horse  became  frightened,  ran  away, 
and  injured  the  plaintiff.  The  grounds  of 
recovery  alleged  in  that  case  were  two: 
(1)  That  the  whistle  had  been  negligently 
sounded  when  the  locomotive  was  immediate* 
ly  under  the  bridge;  and  (2)  that  no  whistle 
had  been  sounded  by  the  locomotive  on  ap- 
proaching this  overhead  bridge.  The  court 
said  that  the  rule  applicable  to  grade  cross- 
ings— that  it  is  negligence  in  railroad  com- 
panies not  to  give  warning  on  approaching 
them — has  no'  application  to  under  and  over 
crossings  at  every  street  crossing  in  a  city. 
The  court,  in  concluding  its  opinion,  says 
that  the  cases  cited  by  the  appellant  {Penn- 
sylvania R.  Co,  V.  Bamett,  69  Pa.  259,  98 
Am.  Dec.  346,  and  other  cases)  are  all  apj)li- 
cable  to  a  different  state  of  facts  than  are 
presented  here. 

A  careful  examination  of  Farley  v.  Harris, 
186  Pa.  440,  40  Atl.  798,  will  show  that  the 
gravamen  of  the  action  was  the  blowing  of 
the  whistle  when  Farley  was  on  the  bridge, 
and  the  locomotive  was  directly  beneath  it. 
The  proof  was  that  the  fright  of  the  horses 
was  caused  solely  by  the  blasts  of  the  whistle 
69  L.  R.  A, 


I  when  Farley  was  in  the  middle  of  the  bridge. 

I  It  is  true  that  in  the  midst  of  the  opinion 
the  court  said  that  the  rule  applicable  to 
grade  crossings  has  no  application  to  under 
and  over  crossings  at  every  street  crossing 
in  a  city.  "In  fact,"  continued  the  court, 
''such  crossings  are  constructed  on  the  the- 
ory that,  by  adopting  them,  travel  is  un- 
obstructed, and  danger  to  travelers  on  paral- 
lel and  crossing  streets  is  lessened  by  the 
absence  of  the  .  .  .  screams  of  steam 
whistles  necessary  to  give  warning  at  grade 
crossings."  The  court  then  said  that  Penn- 
sylvania R.  Co.  V,  Bamett,  69  Pa.  259,  98 
Am.  Dec.  346,  and  other  cases  cited,  are  all 
applicable  to  a  different  state  of  facts,  and 
concludes  by  saying:  "Our  decision  is  based 
solely  on  the  circumstance  of  an  accident  at 
a  properly  constructed  overhead  bridge  at 
one  of  the  many  street  crossings  of  a  steam 
railroad  in  a  city."  After  an  examination 
of  all  the  authorities  cited,  we  think  the 
true  rule  deducible  therefrom  is  that,  if  the 
place  is  dangerous,  then  the  company  is  on- 
erated  with  the  duty  of  warning  travelers  on 
the  highway  of  the  approach  of  its  trains,  but 
whether  the  place,  as  a  matter  of  fact,  is 
dangerous,  is  a  question  for  the  determina- 
tion of  the  jury.  The  law  imposed  no  ab- 
solute duty  upon  the  company  to  give  notice 
at  this  particular  crossing.  That  duty  was 
only  required,  as  matter  of  law,  in  the  event 
the  jury  should  find  that  danger  was  to  be 
reasonably  apprehended  at  this  conjunction 
of  underpass  and  overhead  bridge.  The 
charge  of  the  trial  judge  in  this  case  made 
the  duty  of  the  company  absolute  to  give 
warning  of  the  approach  of  the  train  to  the 
crossing.  Said  the  court :  'It  was  the  duty 
of  the  defendant  company  to  give  plaintiff 
reasonable  warning  of  the  approach  of  the 
train  by  the  usual  signals,  so  as  to  put 
plaintiff  upon  his  guard  on  his  approaching 
or  passing  under  the  track."  There  was  no 
such  absolute  duty  resting  upon  the  com- 
pany either  at  common  law  or  by  statute, 
but  its  duty  in  this  respect  was  entirely  de- 
pendent upon  the  question  of  fact  whether 
the  place  was  dangerous.  The  charge  of  the 
court  should  have  been  so  formulated  as  to 
leave  to  the  detormination  of  the  jury  the 
dangerous  character  of  the  place  as  the  pred- 
icate for  the  application  of  the  principle  of 
law  announced.  For  the  error  indicated, 
the  judgment  is  reversed  and  the  cause 
remanded. 


1905. 


State  y.  Edwabos. 
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STATE  of  Minnesota,  Respt,, 

V. 

Robert  H.  EDWARDS  et  aZ.,  AppU, 

( Minn ) 

'•I.  Section  2,  cliap.  226,  p.  240,  Laws 
18fMI,  reqnirefl  a  commission  mer- 
cliant,  duly  licensed  to  sell  grain  on  com- 
mission,  to  render  a  true  statement  to  the 
consignor  within  twenty-four  hours  of  mak- 
ing a  sale,  showing  the  grain  sold,  price  re- 
ceived, name  and  address  of  purchaser,  and 
the  date,  hour,  and  minute  when  sold,  with 
vouchers  for  charges  and  expenses.  Held: 
This  law  contemplates  an  actual  purchaser, 
other  than  the  consignee,  and  the  purchase 
by  him  of  such  gi*aln,  after  close  of  business 
hours,  at  the  highest  price  of  the  day  upon 
the  board  of  trade,  is  not  a  sale  within  the 
meaning  of  this  act,  and  a  report  of  such  sale 
to  the  consignor  is  not  a  compliance  with  its 
provisions.  If  the  consignee  makes  such  pur- 
chase, and  subsequently  sells  the  same  at  an 
advance,  such  sale  inures  to  the  benefit  of 
the  consignor,  and  the  failure  to  return  to 
him  a  true  statement,  as  provided,  consti- 
tutes a  violation  of  the  law. 

2.  The  conslsrnor  is  not  estopped  from 
repndiatins  a  pnrcliase  of  grain  by  his 
consignee,  unless  he  acquiesces  therein,  and 
ratifies  the  same  after  being  fully  informed 
of  the  entire  transaction,  including  a  subse- 
quent sale  at  a  profit. 

3.  Tlie  statement  in  tlie  criminal  com- 
plaint that  defendants  wilfully  and  unlaw- 
fully made  a  false  report  is  immaterial.  The 
penalty  is  Imposed  for  a  failure  to  render 
the  report  as  provided,  irrespective  of  intent, 
and  it  is  immaterial  that  the  consignee  acted 
in  good  faith  and  in  accordance  with  the 
custom  of  commission  merchants  in  that 
locality. 

4.  Chapter  22S,  p.  246,  Laws  1899,  is 
constitntionaly  and  not  In  conflict  with 
the  Federal  Constitution,  as  an  interference 
with  interstate  commerce. 

(February  17,  1905.) 

APPEAL  by  defendants  from  an  order  of 
the  Municipal  Court  of  Duluth  denying 
XI  new  trial  after  their  conviction  for  alleged 
violation  of  the  statute  governing  returns  by 
•commission  merchants.    A/firmed. 
The  facts  are  stated  in  the  opinion. 
Messrs,      Alexander      MarsHall      and 
'Warner  E.  Whipple,  for  appellants: 
Having  charged  the  offense  as  having  been 

*Headnotes  by  Lewis,  J. 

Note. — ^As  to  rule  that  agent  must  not  profit 
at  his  principal's  expense  in  the  matter  of  his 
agency,  see  also,  in  this  series,  Tyler  v.  San- 
born, 4  L.  R.  A.  218,  and  note;  McNutt  v. 
Dix,  10  L.  U.  A.  660 ;  Jansen  v.  Williams,  20  L. 
R.  A.  207;  Boswell  v.  Cunningham,  21  L.  R. 
A.  54;  Kimball  v.  Ranney,  46  L.  R.  A.  403; 
Holmes  v.  Cathcart,  60  L.  R.  A.  734 ;  Trice  v. 
Comstock,  61  L.  R.  A.  176,  and  Van  Dusen  v. 
Bigelow,  67  L.  R.  A.  288. 
^9  L.  R.  A. 


done  wilfully  and  unlawfully,  the  state  can- 
not disregard  this  feature  of  the  formal 
charge  as  surplusage,  and  omit  to  prove  it. 

Felton  V.  United  States,  96  U.  S.  699,  24 
L.  ed.  875;  Potter  v.  United  States,  155  U. 
S.  438-446,  39  L.  ed.  214^217,  15  Sup.  Ct. 
Rep.  144. 

There  is  no  law  making  it  unlawful  for 
those  who  follow  the  business  of  grain  com- 
mission merchants  under  the  act  here  under 
consideration  also  to  buy  grain  on  the  open 
market,  on  their  own  account,  and  to  sell 
the  same  at  an  advance,  if  possible. 

The  disability  which  the  law,  from  con- 
siderations of  public  policy,  imposes  upon 
the  defendants  in  this  transaction,  is  also 
imposed  upon  all  parties  occupying  towards 
others  certain  confidential  or  fiduciary  rela- 
tions. 

Gilbert  v.  Hewetson,  79  Minn.  326,  79  Am. 
St.  Rep.  486,  82  N.  W.  655. 

Such  a  transaction  between  principal  and 
agent  is  not  void,  but  voidable. 

Allis  v.  Billings,  6  Met.  417,  39  Am.  Dec. 
744 ;  Mechem,  Agency,  §  464 ;  Story,  Agency, 
§  214;  1  Story,  Eq.  Jur.  11th  ed.  §  316a; 
Eastern  Bank  v.  Taylor,  41  Ala.  93 ;  Bassett 
V.  Broton,  105  Mass.  651;  Marsh  v.  Whit- 
more,  21  Wall.  178,  22  L.  ed.  482;  Hammond 
v.  Hopkins,  143  U.  S.  224-251,  36  L.  ed. 
134-145,  12  Sup.  Ct.  Rep.  418;  Hoyt  v. 
Latham,  143  U.  S.  553-566,  36  L.  ed.  259- 
264,  12  Sup.  Ct.  Rep.  568;  Ferguson  v. 
Qooch,  94  Va.  1,  40  L.  R.  A.  234,  26  S.  E. 
397;  Staats  v.  Bergen,  17  N.  J.  Eq.  554; 
Porter  v.  Woodruff,  36  N.  J.  Eq.  174;  Adams 
V.  Sayre,  76  Ala.  509;  Ives  v.  Ashley,  97 
Mass.  198;  Sims  v.  Miller,  37  S.  C.  402,  34 
Am.  St.  Rep.  762,  16  S.  E.  155;  Francis  v. 
Kerker,  85  111.  190;  Oreewwood  v.  Spring, 
54  Barb.  375;  People  v.  Open  Board,  92  N. 
Y.  98;  Jones,  Pledges,  2d  ed.  §  637;  22  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  892;  Lord  v. 
Hartford,  175  Mass.  320,  66  N.  E.  609; 
Brya^  v.  Baldwin,  52  N.  Y,  232;  2  Cook, 
Corp.  4th  ed.  §  652 ;  Bjomgaard  v.  Goodhue 
County  Bank,  49  Minn.  483,  52  N.  W.  49;  1 
Am.  &  Eng.  Enc  Law,  2d  ed.  pp.  1073,  1080; 
1  Perry,  Tr.  §§  205-206;  Baldwin  v.  Allison, 
4  Minn.  25,  Gil.  11;  Tilleny  v.  Wolverton, 
46  Minn.  256,  48  N.  W.  908. 

Such  voidable  sales  have  the  effect  of  de- 
vesting the  property  of  the  principal,  cestui 
que  trust,  or  party  similarly  situated,  and 
passing  the  same,  subject  to  divestiture  by 
repudiation,  to  the  agent  or  trustee,  or  to 
their  vendees. 

Pearce  v.  Gamble,  72  Ala.  341 ;  Baldwin 

V.  Allison,  4  Minn.  25,  Gil.  11;  Grumley  v. 

Webb,  44  Mo.  444,  100  Am.  Dec.  304 ;  Foun- 

I  tain  Coal  Co.  v.  Phelps,  95  Ind.  271;  Kruse 
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V.  Steffens,  47  111.  112;  Marshall  v.  Carson, 
38  N.  J.  Eq.  250,  48  Am.  Rep.  319;  Bassett 
V.  Brown,  106  Mass.  551 ;  Lytle  v.  Bevendge, 
58  N.  Y.  692;  Fulton  v.  Whitney,  66  N.  Y. 
548 ;  Gilbert  v.  Hetoetson,  79  Minn.  326,  79 
Am.  St.  Hep.  486,  82  N.  W.  655;  Lees  v. 
Nuitall,  1  Russ.  &  M.  53;  I  Perry,  Tr.  §  206. 

Being  voidable  only,  it  was  capable  of 
ratification. 

Ratification  may  be  shown  by  acts  of  ac- 
ceptance. 

Hatch  V.  Taylor,  10  N.  H.  538 ;  Hazard  v. 
Spears,  2  Abb.  App.  Dec.  353 ;  1  Am.  &  £ng. 
Enc.  Law,  2d  ed.  p.  1195;  Ooss  v.  Stevens, 
32  Minn.  472,  21  N.  W.  549;  Wright  v.  Vine- 
yard M.  E.  Church,  72  Minn.  78,  74  N.  W. 
1015;  Anderson  v.  Johnson,  74  Minn.  171, 
77  N.  W.  26;  Smith  v.  Fletcher,  75  Minn. 
189,  77  N.  W.  800;  Rohhins  v.  Blending,  87 
Minn.  247,  91  N.  W.  844. 

Carlson's  conduct  amounted  in  law  to  a 
ratification. 

Wright  v.  Vitieyard  M.  E,  Church,  72 
Minn.  78,  74  N.  W.  1015;  Anderson  v.  John- 
son, 74  Minn.  171,  77  N.  W.  26;  Rohb:ns  v. 
Blending,  87  Minn.  246,  91  N.  W.  844;  Bas- 
sett V.  Broion,  106  Mass.  551;  Story, 
Agency,  §  244;  Mechem,  Agency,  §  167; 
Hankins  v.  Baker,  46  N.  Y.  666;  Cook  v. 
Tullis,  18  Wall.  332-338,  21  L.  ed.  933-936; 
Marsh  v.  Fulton  County,  10  Wall.  676-684, 
19  L.  ed.  1040-1042;  Grenada  County  v. 
Brogden,  112  U.  S.  271,  28  L.  ed.  707,  5  Sup. 
Ot.  Hep.  125;  Sykes  v.  Columbus,  55  Miss. 
115;  Lotcry  v.  Harris,  12  Minn.  255,  Gil. 
166;  Sheffield  v.  Ladue,  16  Minn.  388,  10 
Am.  Rep.  145,  Gil.  346 ;  Wisconsin  v.  Torin- 
us,  26  Minn.  5,  37  Am.  Rep.  395,  49  N.  W. 
259;  Hunter  v.  Cobe,  84  Minn.  187,  87  N. 
W.  612;  Clews  v.  Jamieson,  182  U.  8.  461- 
483,  45  L.  ed.  1183-1194,  21  Sup.  Ct.  Rep. 
845;  Hoyt  v.  Thompson,  19  N.  Y.  219; 
Ballston  Spa  Bank  v.  Marine  Bank,  16  Wis. 
125 ;  2  Kent,  Com.  616 ;  Saveland  v.  Green, 
40  Wis.  431 ;  Brown  v.  La  Crosse  City  Gas- 
light d  Coke  Co,  21  Wis.  61. 

If  the  principal  wishes  to  repudiate  the 
unauthorised  act  of  his  agent,  he  should  do 
80  when  it  is  brought  to  his  knowledge. 

Lato  V.  Cross,  1  Black,  535,  17  L.  ed.  185; 
Hoyt  V.  Thompson,  19  N.  Y.  218;  Indian- 
apolis Rolling  Mill  v.  St.  Louis,  Ft.  S.  d  W. 
R.  Co.  120  U.  S.  256,30  L.  ed.  639,  7  Sup.  Ct. 
Rep.  542;  Clevcs  v.  Jamieson,  182  U.  S.  461- 
483, 45  L.  ed.  1183-1194, 21  Sup.  Ct.  Rep.  845. 

The  return  of  the  proceeds  of  an  unauthor- 
ized act  is  a  condition  precedent  to  repudia- 
tion, and  the  failure  so  to  return  or  tender 
such  proceeds  is  a  ratification. 

Johnston  v.  Milwaukee  d  W.  Invest.  CoAO 
iNeb.  68.  68  N.  W.  383 ;  First  Nat.  Bank  v. 
Obcrne,  121  111.  25,  7  N.  E.  85;  Farmers  d 
M.  Bank  v.  Farmers  d  M.  Nat.  Bank,  49 
^ob.  379,  68  N.  W.  488. 
69  L.  R.  A. 


The  contract  was  binding  until  Carlson 
gave  notice  of  his  dissatisfaction  with,  and 
refusal  to  be  bound  by,  such  transactions. 

Nichols  d  S.  Co.  V.  Snyder,  78  Minn.  602, 
81  N.  W.  616. 

Where  a  principal  confers  on  an  agent 
an  authority  of  a  kind,  or  empowers  him  to 
transact  business  of  a  nature,  in  reference 
to  which  there  is  a  well  defined  and  general- 
ly known  custom  or  usage,  it  is  the  pre- 
sumption of  law,  in  the  absence  of  anything 
to  indicate  a  contrary  intent,  that  the  au- 
thority was  conferred  in  contemplation  of 
such  custom  or  usage,  and  to  be  exercised 
with  reference  thereto. 

Kraft  V.  Fancher,  44  Md.  215;  Long  Bros. 
V.  J.  K.  Armsly  Co.  43  Mo.  App.  267 ;  Sut- 
ton V.  Tatham,  10  Ad.  &  El.  27 ;  Graves  v. 
Legg,  2  Hurlst.  &  N.  210;  Guesnard  v.  Lou- 
isville d  N.  R.  Co.  76  Ala.  463 ;  Samuels  v. 
Oliver,  130  111.  73,  22  N.  E.  499;  Oldershaw 
V.  Knoles,  4  111.  App.  63 ;  Bayliffe  v.  Butter- 
worth,  1  Exch.  426;  Pollock  v.  Stables,  12 
Q.  B.  765;  Goodenow  v.  Tyler,  7  Mass.  36, 

6  Am.  Dec.  22. 

By  reason  of  partial  transit  of  the  car 
through  Wisconsin,  the  transaction  lost  its 
character  of  domestic  commerce,  and  be- 
came interstate. 

Pacific  Coast  S.  8.  Co.  v.  Railroad  Comrs. 
18  Fed.  10;  Stemberger  v.  Cape  Fear  d  Y. 
Valley  R.  Co.  29  S.  C.  610,  2  L.  R.  A.  105, 

7  S.  E.  836;  Hanley  v.  Kansas  City  South- 
ern R.  Co.  187  U.  S.  617,  47  L.  ed.  333,  23 
Sup.  Ct.  Hep.  214;  St.  Clair  County  v.  In- 
terstate Sand  d  Car  Transfer  Co.  192  U.  S. 
454-458,  48  L.  ed.  518-520,  24  Sup.  Ct.  Rep. 
300;  Wabash,  St.  L.  d  P.  R.  Co.  v.  Illinois, 
118  U.  S.  565,  30  L.  ed.  247,  1  Inters.  Cora. 
Hep.  31,  7  Sup.  Ct.  Rep.  4;  Leisy  v.  Hardin, 
135  U.  S.  108,  34  L.  ed.  132,  3  Inters.  Com. 
Rep.  36,  10  Sup.  Ct.  Rep.  681;  Mobile  Coun- 
ty V.  Kimball,  102  U.  S.  702,  26  L.  ed.  241; 
Bowman  v.  Chicago  d  N.  W.  R.  Co.  126  U. 
S.  486,  31  L.  ed.  707,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct.  Rep.  689. 

Being  such,  the  state  had  no  power  over 
it. 

Robbins  v.  Taxing  District,  120  U.  S.  489- 
492,  30  L.  ed.  004-696,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  Rep.  692 ;  Welton  v.  Missouri, 
91  U.  S.  280.  23  L.  ed.  349;  State  Freight 
Tax  Case,  15  Wall.  280,  21  L.  ed.  163;  Mo- 
bile County  V.  Kimball,  102  U.  S.  697,  26  L. 
ed.  240 ;  Bowman  v.  Chicago  d  N.  W.  R.  Co. 
125  U.  S.  480,  31  L.  ed.  705,  1  Inters.  Cora. 
Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  197,  29  L.  ed.  159,  1  Inters.  Com.  Rep. 
382,  6  Sup.  Ct.  Rep.  826 ;  Henderson  v.  New 
York  (Henderson  v.  Wickham)  92  U.  S. 
250-271,  23  L.  ed.  543-548;  Brennan  v.  Ti- 
tusville,  163  U.  S.  289-299.  38  L.  ed.  719- 
722,  4  Inters.  Com.  Rep.  658,   14  Sup.  Ct. 
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Rep.  829;  Walling  v.  Miohigm,  116  U.  S. 
446^60,  29  L.  ed.  691-695,  6  Sup.  Ct.  Rep. 
454;  Cruicher  v.  Kentucky,  141  U.  S.  47-58, 
35  L.  ed.  649-652,  11  Sup.  Ct.  Rep.  851; 
Norfolk  d  W.  R,  Co,  v.  Pennsylvania,  136  U. 
S.  118,  34  L.  ed.  396,  3  Inters.  Com.  Rep. 
178,  10  Sup.  Ct.  Rep.  958;  Pickard  v.  Pull- 
man Southern  Car  Co.  117  U.  S.  34,  29  L. 
ed.  785,  6  Sup.  Ct.  Rep.  636;  Crandall  v. 
Nevada,  6  Wall.  36,  18  L.  ed.  745;  State 
Freight  Tax  Case,  15  Wall.  272,  21  L.  ed. 
160;  Stockard  v.  Morgan,  185  U.  S.  37,  46 
L.  ed.  794,  22  Sup.  Ct.  Rep.  576;  Philadel- 
phia d  B.  Mail  8.  8.  Co,  v.  Pennsylvania, 
122  U.  S.  326,  30  L.  ed.  1200,  1  Inters.  Com. 
Rep.  308,  7  Sup.  Ct.  Rep.  1118;  Leloup  v. 
Mobile.  127  U.  S.  640-645,  32  L.  ed.  311- 
313,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1380;  American  Fertilizing  Co.  v.  Board  of 
Agriculture,  11  L.  R.  A.  179,  3  Inters.  Com. 
Rep.  532,  43  Fed.  609;  Re  Spain,  14  L.  R. 
A.  97,  3  Inters.  Com.  Rep.  738,  47  Fed.  208 ; 
San  Bernardino  v.  Southern  P.  Co.  107  Cal. 
524,  29  L.  R.  A.  327,  40  Pac.  796;  State  v. 
Scott,  98  Tenn.  254,  36  L.  R.  A.  461,  39  S. 
W.  1 ;  Laurens  v.  Elmore,  55  S.  C.  477,  45  L. 
R.  A.  249,  33  S.  E.  560;  Re  Wilson,  10  N.  M. 
32,  48  L.  R.  A.  417,  60  Pac.  73;  State  v. 
Northern  Pacific  Exp.  Co.  27  Mont.  419,  94 
Am.  St.  Rep.  824,  71  Pac.  404. 

The  defendants  cannot  be  held  criminally 
responsible. 

1  Bishop,  Crim.  Law,  1892  ed.  §§  317, 
892;  State  y,  Mahoney,  23  Minn.  181;  State 
V.  Rohinson,  55  Minn.  169,  56  N.  W.  694; 
Barnes  v.  State,  19  Conn.  398;  People  v. 
Hughes,  86  Mich.  180,  48  N.  W.  945 ;  Com, 
V.  Stevens,  153  Mass.  421,  11  L.  R.  A.  357, 
26  Am.  St.  Rep.  647,  26  N.  E.  992;  Stdte 
V.  Heck,  23  Minn.  549;  1  McClain,  Crim. 
Law,  1897  ed.  §  188;  United  States  v.  Beaty, 
Hempst.  487,  Fed.  Cas.  No.  14,656. 

Messrs.  Freeman  P.  Iiane  and  John  R. 
Bane  also  for  appellants. 

Messrs.  "W.  J.  Donahower,  Attorney 
General,  and  "Washburn,  Bailey,  A 
Mitchell,  for  respondent: 

The  agent  with  power  to  sell,  if  he  vio- 
lates his  instinictions,  and,  instead  of  selling 
to  an  actual  purchaser,  makes  the  purchase 
liimself,  in  effect  puts  himself  in  a  position 
of  allowing  his  principal  to  treat  the  mat- 
ter as  a  sale,  or  to  treat  it  as  a  nullity, 
when  all  the  facts  are  known. 

Looked  at  from  the  standpoint  of  the  con- 
signor, it  is  an  absolute  nullity. 

(filbert  v.  Hewetson,  79  Minn.  333,  79  Am. 
St.  Rep.  486,  82  N.  W.  655;  Holmes  v.  Cath- 
cart,  88  Minn.  213,  60  L.  R.  A.  734,  97  Am. 
St.  Rep.  513,  92  N.  W.  956;  Tilleny  v.  Wol- 
verton,  46  Minn.  256,  48  N.  W.  908;  Bain 
V.  Brown,  56  N.  Y.  285 ;  Leathers  v.  Canfield, 
117  Mich.  277,  45  L.  R.  A.  41,  75  N.  W.  612; 
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Colbert  v.  Shepherd,  89  Va.  401,  16  S.  E. 
246. 

By  no  possible  construction  of  the  law  can 
it  be  satisfied  by  a  report  made  by  the 
merchant  of  a  pretended  purchase  made  by 
himself. 

State  ex  rel.  Beek  v.  Wagener,  77  Minn. 
483,  46  L.  R.  A.  442,  77  Am.  St.  Rep.  681,  80 
N.  W.  633,  778,  1134. 

This  transaction  was  a  Minnesota  trans- 
action, between  residents  of  Minnesota,  and 
concerns  grain  that  was  actually  or  con- 
structively within  the  state  of  Minnesota  at 
the  time  of  the  transaction> 

Hopkins  v.  United  States,  171  U.  S.  578, 
43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40. 

Where  no  discrimination  is  made  between 
the  business  that  originates  outside  of  the 
state  and  that  which  originates  in  the  state, 
the  courts  have  always  upheld  the  right  to 
require  licenses  of  persons  engaged  in  any 
business  the  regulation  or  control  of  which 
comes  within  the  proper  exercise  of  the  po- 
lice power  of  the  state. 

Prentice  &  Egnn,  Commerce  Clause  of  Fed. 
Const,  p.  279 ;  Emert  v.  Missouri,  156  U.  S. 
290,  39  L.  ed.  430,  5  Inters.  Com.  Rep.  68,  15 
Sup.  Ct.  Rep.  367 ;  Parsons  v.  Missouri,  166 
U.  S.  719,  41  L.  ed.  1187,  17  Sup.  Ct.  Rep. 
997 ;  Preston  v.  Finley,  72  Fed.  858 ;  Re  May, 
82  Fed.  425;  Oliver  Finney  Grocery  Co,  v. 
Speed,  87  Fed.  413 ;  Anniston  v.  Southern  R. 
Co,  112  Ala.  666,  20  So.  915;  Carrollton  v. 
Bazzette,  169  111.  293,  31  L.  R.  A.  522,  42  N. 
E.  837 ;  State  v.  Wheelock,  95  Iowa,  585,  30 
L.  R.  A.  429,  58  Am.  St.  Rep.  442,  64  N.  W. 
620;  State  v.  Montgomery,  92  Me.  439,  43 
Atl.  13;  Wrought  Iron  Range  Co.  v.  Carver, 
118  N.  C.  334,  24  S.  E.  352;  Sohollenberger 
v.  Pennsylvania,  171  U.  S.  23,  43  L.  ed.  57, 
18  Sup.  Ct.  Rep.  757. 

When  the  court  has  once  held  that  the 
business  of  selling  grain  upon  commission  is 
one  that  is  subject  to  the  regulation  of  the 
police  power  of  the  state,  it  is  placed  within 
the  list  of  business  which  may  be  regulated 
by  the  state  law,  even  though  it  be  interstate 
wholly. 

Plumley  v.  Ma^sa^shusetts,  155  U.  S.  461, 
39  L.  ed.  223,  5  Inters.  Com.  Rep.  590,  15 
Sup.  Ct.  Rep.  154;  12  Rose's  Notes  (U.  S.) 
p.  659. 

The  commission  merchant  who  does  his 
business  through  an  agent  makes  himself  re- 
sponsible for  the  omissions  of  the  agent  as 
fully  as  if  everything  done  by  the  agent 
had  been  done  by  himself.  The  question  of 
intent  in  such  laws  is  wholly  immaterial. 

People  v.  Roby^  52  Mich.  577,  60  Am.  Rep. 
270,  18  N.  W.  365;  People  v.  Blake,  52  Mich. 
566,  18  N.  W.  360;  People  v.  Snowberger, 
113  Mich.  86,  67  Am.  St.  Rep.  449,  71  N.  W. 
497;  Smith  y.  Ayrault,  71  Mich.  487,  1  L. 
R.  A.  311,  39  N.  W.  724;  State  v.  Hartfiel, 
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24  Wis.  GO;  State  v.  Kelly,  54  Ohio  St.  166, 
43  N.  E.  103;  fitate  v.  Smith,  10  R.  1.  260; 
Com,  y.  Smith,  103  Mass.  444;  People  v. 
Cipperly,  101  N.  Y.  634,  4  N.  E.  107 ;  State, 
Bay  lee.  Prosecutor,  v.  Newton,  50  N.  J.  L. 
549,  18  Atl.  77:  Com.  v.  (Tray,  150  Mass. 
327,  23  N.  £.  47;  People  v.  Longwell,  120 
Mich.  311,  79  N.  W.  484. 

Mr,  Bert  Fesler  also  for  respondent. 

IiewlSy  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  complaint  of  Charles  P.  Staples, 
a  member  of  the  State  Railroad  &  Ware- 
house Commission,  defendants,  commission 
merchants,  doing  business  at  Duluth,  were 
charged  with  having  violated  the  provisions 
of  §  2,  chap.  225,  p.  246,  Laws  1899,  in  fail- 
ing to  render  a  true  statement  to  the  con- 
signor concerning  a  consignment  of  flax.  A 
plea  of  not  guilty  was  entered,  and  the  trial 
resulted  in  a  verdict  of  guilty.  The  case  is 
brought  here  upon  appeal  by  defendants 
from  an  order  denying  their  motion  for  a 
new  trial. 

It  is  undisputed  that  the  consignor,  Vic- 
tor Carlson,  resided  at  Hallock,  Minnesota, 
and  shipped  a  carload  of  flax  to  defendants 
at  Duluth,  to  be  sold  by  them  on  commis- 
sion; that  the  car  was  shipped  from  Hal- 
lock,  January  14th,  over  the  Great  Northern 
Railroad,  reaching  Duluth  January  19,  1903. 
Carlson  made  a  draft  upon  defendants  for 
$700,  attached  the  bill  of  lading,  and  sent 
it  through  a  bank  for  collection.  The  flax 
was  inspected  January  19th  at  Duluth,  and 
was  ready  to  be  sold  upon  the  market  that 
day.  The  evening  of  January  19th  defend- 
ants wrote  consignor  the  following  letter: 

Duluth,  Minn.,  Jany.  19th,  1903. 

Mr.  Victor  Carlson,  Hallock,  Minn. 
Dear  Sir:— 

We  have  received  the  following  car  of  flax 
from  you  to-day,  which  inspected  and  sold 
(subject  to  comparison  with  sample)  for 
your  account  and  risk  as  stated  below: 

How 
Car  No.     Initial  Grade  Sold  at    sold 

21048       G.  N.    No.  1  Flax  14%     119% 

The  market  was  a  very  narrow  one  all 
day  and  above  was  best  price.    Acct.  sales 
&  check  to  balance  will  follow  as  soon  as  un- 
loaded.    Trusting  same  is  satisfactory,  and 
awaiting  your  further  orders,  we  remain. 
Yours  truly, 
Edwards,  Wood,  &  Co., 
Geo.  K.  Taylor,  Mngr. 

January  22d  the  following  account  was 
rendered : 

Duluth,  Minn.,  Jan.  22nd,  1902. 
Account  sales  of  Edwards,  Wood,  &  Co., 
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Grain  Commission  Merchants,  310  Board  of 
Trade.  Account  of  Victor  Carlson,  Hallock^ 
Minn. 

Date  un-  Date     Grow 

loaded.  Car.  Grade.  Frelffht.  Sold.  Weight 
Jan.  21.     21048.     Flax.      83.34     1_19.  980.10. 

No.  1  14  % 
Shrinkage       Net   Weight       Price.         Amount 
by  cleaning.      Delivered. 
137.12  842.54  119  H        $1007.3& 

76 
Freight  and  Inspection  $83.09 

Weighing 26 

Interest    

Insurance 40 

Commission  %% 6.04       88.78 

918.56 
700.00 


Balance  to  your  credit 218.55 

January  20th,  defendants  sold  the  carload 
of  flax  to  the  Hall  Elevator  Company  at  Du- 
luth at  $1.20  per  bushel,  an  advance  of  ^ 
cent,  but  of  this  sale  made  no  report  to  con- 
signor. Defendants  claim  the  sale  was  made 
to  themselves  at  the  close  of  the  business 
day,  January  19th,  and  that  the  letter  of 
that  date,  and  the  account  stated,  of  date 
January  22d,  constituted  a  report  of  the 
transaction  within  the  requirement  of  the 
statute.  Defendants  further  claim  that 
there  was  a  subsequent  ratiflcation  of  the 
transaction  by  the  consignor. 

At  the  trial,  the  court  instructed  the  jury 
that,  when  grain  is  consigned  to  commission 
merchants  to  be  sold  upon  commission,  it  is 
their  duty  to  sell  it  in  the  open  market  for 
the  best  obtainable  price,  and  remit  to  the 
shipper  the  amount  of  the  sale,  less  com- 
mission and  necessary  disbursements;  that 
commission  merchants  have  no  right,  when 
grain  has  been  consigned  to  be  sold  on  com- 
mission, to  themselves  purchase  it,  and  that 
an  attempt  so  to  do  is  not  binding  upon  the 
shipper;  that  if  such  an  attempt  is  made, 
and  thereafter  the  grain  is  sold  to  an  actual 
purchaser,  the  law  requires  the  commission 
merchants  to  make  a  true  report  of  the 
amount  received  at  the  sale  to  the  actual 
purchaser  within  twenty-four  hours  there- 
after; and,  further,  that,  if  the  jury  found 
from  the  evidence  that  the  car  in  question 
was  consigned  to  defendants  to  be  sold  on 
commission,  then  defendants  had  no  right  or 
authority  to  themselves  purchase  the  grain, 
and  any  such  attempt  at  purchase  would  not 
relieve  them  of  the  positive  duty  to  report 
to  Carlson  the  sale  to  a  subsequent  legal 
purchaser.  The  court  refused  to  instruct  the 
jury,  upon  request  of  defendants,  to  the  ef- 
fect that  they  were  not  guilty  if  the  jury 
should  find  that  the  duly  authorized  agent 
of  defendants  sold  the  carload  of  flax  to 
them,  paying  therefor  the  highest  market 
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price  of  that  date,  and  duly  reported  the 
same  to  the  consignor  within  twenty-four 
hours  tliereafter.  The  court  also  refused  to 
instruct  the  jury  that,  if  such  sale  was  made 
to  defendants  in  accordance  with  the  usages 
and  customs  of  the  board  of  trade  at  Duluth, 
at  the  highest  price  obtainable  on  that  day, 
and  duly  reported  the  same  to  the  consignor 
within  twenty-four  hours  thereafter,  and  the 
consignor  did  not,  within  a.  reasonable  time 
thereafter,  repudiate  the  transaction,  then 
such  act  would  constitute  ratification  by  the 
consignor.  Error  is  also  assigned  in  refus- 
ing defendants'  offer  to  prove  it  was  the 
custom  among  members  of  the  Duluth  board 
of  trade  to  purchase  for  themselves  consign- 
ments of  grain  shipped  to  them  to  be  sold 
upon  commission  at  the  highest  market 
price  for  the  day,  in  the  event  that  other 
purchasers  could  not  be  obtained.  The  in- 
struction of  the  court  to  the  following  ef- 
fect is  also  questioned:  "The  offense 
charged  is  that  of  omitting  to  perform  a 
positive  duty  enjoined  upon  the  commission 
merchants  by  the  law  of  the  state,  and  it  is 
immaterial  whether  he  actually  knew  any- 
thing about  the  transaction,  if  the  grain  was 
shipped  to  them  to  be  sold  upon  commission, 
or  was  sold  by  them,  or  any  authorized  per- 
son acting  for  them,  on  commission." 

Section  1,  chap.  225,  p.  245,  defines  tho 
purpose  of  the  act,  and  declares  it  to  be 
unlawful  to  do  business  without  procuring 
a  license  and  giving  a  bond  for  the  benefit 
of  persons  intrusting  commission  merchants 
with  consignments ;  that,  if  such  commission 
merchant  receive  grain  for  sale  on  commis- 
sion, the  bond  shall  be  conditioned  that  he 
faithfully  account  and  report  to  all  persons 
intrusting  him  with  grain  for  sale,  less  com- 
mission and  disbursements;  and  that,  if  he 
does  not  receive  grain  for  sale  on  commis- 
sion, the  bond  shall  be  conditioned  upon  the 
faithful  performance  of  his  duties  as  such 
commission  merchant.  The  record  shows 
that  defendants  were  duly  licensed  to  sell 
grain,  exclusive  of  other  agricultural  prod- 
ucts and  farm  produce,  on  commission,  at 
Minneapolis  and  Duluth,  and  that  they  duly 
executed  and  delivered  their  bond,  as  pro- 
vided by  law,  conditioned  to  faithfully  ac- 
count and  report  to  all  persons  intrusting 
them  with  grain  to  be  sold  on  commission, 
less  commission  earned  and  actual  disburse- 
ments. The  law  does  not  prohibit  defend- 
ants from  engaging  in  the  business  of  di- 
rectly buying  and  dealing  in  grain,  but,  so 
far  as  shown,  they  did  not  take  advantage 
of  that  privilege,  and  take  out  a  license  for 
that  purpose.  Having  held  themselves  out 
as  commission  merchants  to  sell  grain  on 
commission,  defendants  entered  into  an  obli- 
gation to  use  their  knowledge  and  position 
in  disposing  of  the  grain  for  the  greatest 
69  L.  R.  A. 


benefit  of  their  patrons;  and  were  required 
to  take  all  reasonable  and  \isual  means  and 
precautions  to  dispose  of  the  grain  to  the 
best  advantage  of  the  consignor  immediate- 
ly upon  its  arrival;  and  if  for  good  reason 
they  failed  to  dispose  of  it  on  the  day  of  its 
arrival,  and  it  was  necessary  to  sell  it  at 
private  sale  after  business  hours  of  the 
board  of  trade,  or  to  carry  the  grain  over  the 
day,  the  same  duty  followed  them,  and  they 
were  still  required  to  exercise  reasonable  dil- 
igence on  behalf  of  the  shipper.  They  could 
not  shift  such  responsibility  by  bidding  in 
the  property  for  themselves  after  business 
hours,  and  subsequently  turn  it  over  to  some 
one  else  at  a  profit,  and  not  be  held  account- 
able therefor.  The  record  conclusively  shows 
that  on  the  following  day  the  car  of  flax, 
without  being  unloaded,  was  disposed  of  by 
defendants  to  the  Hall  Elevator  Company  at 
an  advance  of  %  cent  a  bushel.  Under  the 
law  of  agency  such  sale  inured  to  the  bene- 
fit of  defendants'  principal,  and  the  attempt- 
ed sale  to  themselves,  as  testified  to  by  their 
agent,  was,  prima  facie,  a  nullity.  We  can- 
not accept  as  applicable  to  this  case  the 
proposition  that,  if  the  shipper  made  no  pro- 
test after  receiving  the  report  of  the  al- 
leged sale  and  the  proceeds  thereof,  he 
thereby  accepted  and  ratified  the  sale.  On 
the  other  hand,  it  was  the  duty  of  defend- 
ants to  clearly  show  that  the  shipper  not 
only  knew  the  sale  was  made  to  themselves, 
upon  which  point  the  report  of  sale  is  silent» 
but  that  he  also  knew  that  subsequently  de- 
fendants sold  the  flax  at  an  advanced  price, 
and,  being  possessed  of  all  these  facts,  he  ac- 
cepted the  proceeds  of  the  sale  to  defendants 
as  final,  and  waived  his  right  to  profits  on 
account  of  the  subsequent  sale.  In  this  re- 
spect the  evidence  entirely  fails.  Conceding 
there  is  evidence  tending  to  show  that  the 
manager,  Mr.  Taylor,  sold  the  flax  to  defend- 
ants, and  made  a  report  thereof,  the  evi- 
dence fails  to  show  that  the  consignor  ever 
accepted  the  transaction  after  being  put  in 
full  possession  of  all  the  facts. 

The  complaint  charged  that  defendants 
wilfully  and  unlawfully  neglected  and  failed 
to  render  the  statement  within  the  time  re- 
quired, but,  on  the  contrary,  wilfully  and 
unlawfully  made  and  rendered  to  the  con- 
signor a  false  report  and  statement  in  writ- 
ing, in  and  by  which  they  pretended  and  rep- 
resented thejr  had  sold  the  flax  for  the  sum 
of  $1,007.38,*  whereas  in  fact  they  sold  it 
for  $1,011.54.  The  gist  of  the  offense  is  one 
of  omission,  in  failing  to  render  a  true 
statement  to  the  consignor,  showing  what 
portion  of  such  consignment  had  been  sold, 
the  price  received,  and  the  name  and  address 
of  the  purchaser,  the  date,  hour,  and  minute 
when  such  sale  was  made,  with  vouchers  for 
all  charges  and  expenses  paid  or  incurred; 
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and  defendants  were  put  on  trial  upon  that 
charge,  and  none  other.  The  statement  in 
the  complaint  that  they  wilfully  made  a 
false  report  was  unnecessary,  and  mere  sur- 
plusage. Upon  the  trial,  however,  in  sup- 
port of  the  offense  charged,  it  was  proper  to 
prove  what  reports  were  made,  and  that 
such  reports  were  not  those  required  by  law. 
Defendants'  business  was  conducted  through 
their  local  manager,  and,  it  may.  be  ad- 
mitted, they  were  acting  in  good  faith,  in 
accordance  with  the  custom  of  commission 
merchants  in  Duluth,  and  the  agent  may,  in 
good  faith,  have  been  endeavoring  to  comply 
with  the  law  in  making  the  stated  reports, 
but  the  question  of  good  faith  or  intent  is 
not  involved  in  this  action.  If,  under  such 
circumstances,  a  sale  to  themselves  was  un- 
authorized and  prohibited,  defendants  could 
not  avoid  the  eifect  of  the  statute  in  failing 
to  report  the  sale  which  they  did  make, 
no  matter  what  their  intentions  may  have 
been.  In  State  v.  Robinson,  55  Minn.  169, 
56  N.  W.  594,  it  was  held  that  the  owner 
of  a  drug  store  was  not  liable  for  a  sale  by 
one  of  his  clerks,  not  a  registered  pharma- 
cist, and  made  without  his  knowledge  or  as- 
sent. Here,  however,  that  principle  has  no 
application.  Mr.  Taylor  was  defendants* 
general  manager,  and  the  only  person  in 
charge  of  the  Duluth  office,  and  was  held  out 
to  the  world  as  their  representative  to  trans- 
act their  business,  and  no  claim  was  made 
at  the  trial  that  he  was  not  authorized  to  do 
the  very  things  which  he  did.  On  the  con- 
trary, it  was  insisted  that  his  attempted 
purchase  of  the  flax  was  justified  under  the 
law,  and  was  in  accordance  with  the  general 
custom.  In  this  connection  the  case  of  State 
V.  O'Connor,  58  Minn.  193,  69  N.  W.  999, 
may  be  considered,  wherein  it  was  held  that, 
in  order  to  excuse  himself  from  liability  for 
permitting  a  saloon  to  be  kept  open  on  Sun- 
day, the  master  would  have  to  show 
that  it  was  opened  against  his  will,  and  not- 
withstanding all  reasonable  efforts  by  hira  to 
keep  it  closed.  The  question  of  intent  is 
not  material  in  this  class  of  statutory  of- 
fenses. As  remarked  by  Judge  Cooley  in 
People  V.  Rohy,  62  Mich.  677,  50  Am.  Rep. 
270,  18  N.  VV.  365,  such  statutes  are  in  the 
nature  of  police  regulations,  and  impose  a 
penalty  irrespective  of  intent,  to  violate 
them,  the  object  being  to  require  a  degree  of 
diligence  for  the  protection  of  the  public 
which  shall  render  violations  impossible. 
The  statute  makes  the  act  criminal  without 
regard  to  intent.  State  v.  Heck,  23  Minn. 
549.  For  the  reasons  already  stated,  it  was 
immaterial  that  it  was  the  custom  among 
commission  merchants  at  Duluth  to  buy 
grain  at  the  highest  figure  for  the  day,  in 
case  not  sold  on  the  market.  They  could 
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not  make  that  lawful  which  was  unlawful, 
and  it  was  just  such  irregularities  that  the 
statute  was  intended  to  correct. 

The  law  under  consideration  is  assailed 
upon  the  ground  that  it  is  in  violation  of 
the  Federal  Constitution,  as  an  interference 
with  interstate  commerce.  In  State  ex  reL 
Seek  v.  Wagener,  11  Minn.  483,  46  L.'R.  A. 
442,  77  Am.  8t.  Rep.  681,  80  N.  W.  633, 
778,  1134,  this  law  was  declared  to  be  not  in 
conflict  with  the  I4th  Amendment  of  the 
Federal  Constitution,  nor  with  §9  2  or  7, 
art.  1,  of  the  state  Constitution.  The  court 
at  that  time,  after  exhaustive  argument,  put 
at  rest  all  of  the  questions  touching  upon 
the  constitutionality  of  the  law,  except,  pos- 
sibly, an  intimation  that  the  statute  did  not 
apply  to  interstate  business,  but  what  was 
stated  in  the  opinion  on  that  point  was  by 
way  of  precaution  or  reservation  only. 

In  the  case  before  us,  the  consignor  re- 
sided within  the  state;  but,  to  our  minds, 
that  fact  is  not  significant.  The  law  applies 
to  all  shipments,  from  beyond  as  well  as 
within  the  state.  The  object  of  the  statute 
is  to  protect  the  public  in  its  dealings  with 
commission  merchants  against  an  infringe- 
ment upon  the  rights  of  shippers  of  grain. 
Indeed,  the  law  might  be  open  to  the  objec- 
tion of  an  unjust  discrimination  were  its 
beueiits  conferred  only  upon  the  citizens  of 
the  state.  The  question  of  transportation  is 
not  involved.  It  is  immaterial  from  whence 
the  grain  is  shipped,  over  what  route  or 
through  what  states  *t  travels  to  the  point 
of  destination.  The  provisions  involved  in 
this  case  take  no  account  of  the  grain  as 
an  article  of  commerce  until  it  has  been 
sold;  and,  even  then,  only  to  require  the 
consignee  to  make  a  true  report  of  the 
transaction  within  a  reasonable  time.  The 
subject-matter  of  the  law  as  applicable  to 
this  case  no  more  relates  to  interstate  com- 
merce than  the  criminal  statutes  which  pro- 
tect grain  from  larceny  after  arrival  within 
the  borders  of  the  state.  If  it  be  an  inter- 
ference with  the  prerogative  of  Congress  to 
require  commission  merchants  to  make  a 
true  report  of  their  dealings  with  citizens  of 
Dakota  or  Wisconsin,  for  their  protection, 
why  is  it  not  equally  an  interference  with 
interstate  commerce  when  our  criminal  laws 
are  put  in  force  to  arrest  and  punish  for 
the  larceny  of  such  grain  upon  arrival  with- 
in the  borders  of  our  lines?  We  fancy  there 
IS  no  crying  demand  on  the  part  of  the  citi- 
zens of  our  sister  states  to  be  excluded  from 
the  benefit  of  these  protective  measures. 

This  cause  was  submitted  to  the  jury  up- 
on the  right  theory,  and  we  find  no  error  in 
the  instructions  or  rulings.  The  order  ap- 
pcaled  from  is  accordingly  affirmed. 


1905. 


Progtob  t.  Proctob. 


673 


ILLINOIS  SUPREME  COURT. 


Idarion  O.  PROCTOR,  Plff.  in  Err., 

V, 

Nettie  M.  PROCTOR. 
(215  III.  275.) 

1.  Senrlce  upon  defendant  In  a  dl- 
-Force  suit  by  deli-verlnv  blni  a  copy 
of  the  bill  and  giying  him  notice  of  the 
suit  at  his  residence  In  another  state  will 
ffWe  the  court  no  jurisdiction  to  enter  a  per- 
sonal judgment  against  him  for  alimony  and 
attorneys*  fees. 

8.  No  Interest  In  real  estate  located 
In  anotber  state  can  be  -vested  in  a 
complainant  In  a  dl-Force  proceeding 
by  a  decree  which  purports  to  deal  directly 
with  the  title  to  the  estate. 

(April  17,  1905.) 


ERROR  to  the  Superior  Court  for  Cook 
County  to  review  a  decree  in  favor  of 
plaintiff  in  a  suit  to  dissolve  a  marriage 
and  secure  alimony.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Olarenee  A.  Bnrley  and  'Wil- 
liam H.  MeSnrely,  with  Mr.  Edward  R. 
HiUsy  for  plaintiff  in  error: 

A  decree  for  divorce  is  a  proceeding  in  rem 
so  far  as  it  fixes  the  status  of  the  parties 
by  dissolving  their  marital  relations.  But, 
so  far  as  it  disposes  of  any  other  matter 
t,han  the  marriage^  it  is  a  proceeding  in  per- 
sonam, 

2  Freeman,  Judgm.  584;  2  Black,  Judgm. 
933;  9  Am.  &  Eng.  Enc.  Law,  2d  ed.  745; 
Rigney  v.  Rigney,  127  N.  Y.  413,  24  Am. 
St.  Rep.  462,  28  N.  E.  405;  2  Bishop,  Marr. 


Note. — Jurisdiction  of  equity  over  suits  affect- 
ing real  property  in  another  state  or  country. 

I.  In  general;    jurisdiction  limited  to  suite 

in  personam,  673. 
II.  Conditions  of  jurisdiction. 

a.  Necessity  of  proper  case  for  equitable 

intervention,  675. 

b.  Ahility  to  grant  effective  relief  hy  a 

deci'ce    in    personam    the    criterion 
of  jurisdiction.  676. 

c.  Konresidence  of  defendant  as  affect- 

ing jurisdiction,  677. 

d.  Discretion   as   to   exercising  jurisdic- 

tion, 678. 

III.  Particular  subjects  of  jurisdiction. 

a.  Creation  and  enforcement  of  trusts; 

substitution  of  trustees,  678. 

b.  Suit  for  specific  performance,  G31. 

c.  Suit  to  remove  cloud  upon  title;    to 

cancel  void  mortgage,  682. , 

d.  Foreclosure  of  mortgage  or  other  lien. 

682. 

e.  Suit  to  redeem,  685. 

f.  Suit  to  reform  deed;   or  to  have  deed 

declared  a  mortgage,  685. 

g.  Relief  from  fraud. 

1.  As    between   parties    or    privies, 

680. 

2.  As  between  one  party  and  cred- 

itors of  the  other,  688. 
h.  Injunction,  68d. 
1.  Accounting   and   incidental   relief   ty 

requisition  of  conveyance,  691. 
J.  Partition,  692. 
k.  Appointment  of  receiver,  693. 
1.  MisceUaneous,  693. 

IV.  Form  of  relief;   effect  and  enforcement  of 

decree,  694. 
y.  Summary,  696. 

Scope. 

It  will  be  observed  that  the  forelmi  decree 
involved  in  Proctob  v.  Proctor,  purported  to 
affect  directly  real  property  in  Illinois.  In  this 
respect  the  case  Is  distinf^ilshable  from  those 
that  Involve  merely  the  collateral  or  incidental 
effect  upon  real  property  in  one  state  or  coun- 
try, of  a  decree  of  divorce,  or  other  decree, 
rendered  in  another,  which  does  not  purport 
npon  its  face  to  affect  real  property  beyond  the 
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territorial  jurisdiction,  e.  g.,  the  effect  upon 
dower  rights  in  real  property  in  one  state  of 
a  decree  of  divorce  rendered  in  another  which 
contains  no  provision  with  respect  to  the  prop- 
erty. The  latter  class  of  cases  is  not  includ- 
ed in  this  note,  it  being  confined  to  cases  in- 
volving the  jurisdiction  of  equity  over  suits  the 
avowed  purpose  of  which  is  to  affect  real 
property  beyond  the  territorial  jurisdiction, 
either  directly  by  a  decree  in  rem,  or  indirect- 
ly by  a  decree  in  personam.  For  similar  rea- 
sons, the  cases  dealing  with  the  effect  upon 
real  property  in  one  state  or  country  of  a  de- 
cree rendercJ  in  another  admitting  a  will  to 
probate  or  determining  its  construction  or  va- 
lidity are  also  omitted. 

I.  In  general;  jurisdiction  limited  to  suits  in 
personam. 

It  should  be  stated  at  the  outset  that  real 
property  is  subject  to  the  exclusive  Jurlsdic- 
tlou  of  the  courts  of  the  state  or  country  in 
which  it  is  located.  Davis  v.  Headley,  22  N. 
J.  Eq.  115.  No  other  courts  may  properly 
exercise  any  jurisdiction  over  it,  and  this  is  as 
true  of  courts  of  equity  as  of  courts  of  law. 
Therefore,  It  Is  beyond  the  power  of  a  court 
of  one  state  or  country  to  entertain  a  suit  in 
rem  in  respect  of  land  in  another,  or  to  render 
a  decree  either  in  a  suit  in  rem  or  in  a  salt 
in  personam  which  shall,  em  propria  vigore, 
affect  the  title  to  real  property  in  another  state 
or  country.  The  following  cases  illustrate  the 
principle  just  stated: 

While,  by  means  of  its  power  over  the  per- 
son of  a  party,  a  court  of  equity  may,  in  a 
proper  case,  compel  him  to  act  in  relation  to 
property  not  within  its  jurisdiction,  its  decree 
does  not  operate  directly  upon  the  property, 
nor  affect  the  title,  but  is  made  effectual 
through  the  coercion  of  the  defendant.  Car- 
penter V.  Strange,  141  U.  S.  87,  35  L.  ed.  640, 
11  Sup.  Ct.  Rep.  960. 

In  Clopton  V.  Booker,  27  Ark.  482,  the  court 
said  that  it  was  well  settled  that  the  title  to 
land,  and  the  right  of  possession  thereto,  must 
be  determined  by  the  courts  of  the  state  where- 
in the  land  lies;  that  contracts  may  be  made 
and  obligations  passed  at  points  remote  fr-jm 
the    land    intended    to    be    affected    thereby. 
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&  Diy.  1891  ed.  9  79;  Lynn  v.  8mtel,  183 
111.  387,  75  Ani.  St.  Rep.  110,  55  N.  E. 
838;  Dunham  v.  Dunham^  57  111.  App.  475. 

Process  from  the  tribunals  of  one  state 
cannot  run  into  another  state  and  summon  a 
party  there  domiciled  to  respond  to  proceed- 
ing agninst  him;  and  process  sent  to  him 
out  of  the  state  is  unavailing  in  a  proceeding 
to  establish  a  personal  liability. 

Harknesa  v.  Hyde,  98  U.S.  476,  25  L.  ed. 
237;  Pennoyer  v.  A'eff,  95  U.  S.  714,  24  L. 
ed.  565;  Cloyd  v.  Trotter,  118  111.  391,  9  N. 
E.  607. 

The  authority  of  every  tribunal  is  neces- 
sarily restricted  by  the  territorial  limits  of 
the  state  in  which  it  is  established. 

Pennoyer  v.  Neff,  95  U.  S.  722,  24  L.  ed. 
569;  Lynn  v.  Seniel,  183  111.  387,  75  Am.  St. 
Rep.  110,  55  N.  E.  838. 


Rieksy  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error  filed  her  bill  in 
the  circuit  court  of  Cook  county  on  the  18th 
day  of  April,  1901.  The  bill  all^|ed  the 
marriage  of  the  parties,  desertion  for  over 
two  years  on  the  part  of,  plaintiff  in  error, 
and  prayed  that  the  marriage  be  dissolved, 
and  that  the  plaintiff  in  error  be  required 
to  pay  permanent  alimony  and  solicitors' 
fees.  No  personal  service  was  had  in  this 
state  upon  the  plaintiff  in  error.  The  serv- 
ice on  the  plaintiff  in  error  was  by  copy  of 
the  bill,  with  notice  of  commencement  of 
suit,  and  was  made  at  Piqua,  Ohio,  his  place 
of  residence.  No  appearance  was  entered  by 
or  for  the  plaintiff  in  error  The  plaintiff  in 
error  was  defaulted,  and  at  the  trial  of  the 
cause  the  bill  was  taken  pro  oonfesao.    The 


but  whenever  litigation  must  be  had  to  test  the 
validity  of  the  claim  to  suGh  land,  whether  the 
contract  be  express  or  Implied*  direct  or  lo 
secret  trust,  resort  must  be  had  to  the  local 
laws  and  local  courts.  This  seems  to  state  the 
exclusive  Jurisdiction  of  the  courts  of  the  state 
where  the  Innd  lies  too  broadly ;  for  a  court  of 
a  state  having  Jurisdiction  of  the  parties  may 
undoubtedly  declare  and  enforce  a  trust  with 
reference  to  real  property  In  another  state. 
See  infra.  III.  a. 

No  court,  state  or  Federal,  can  reach,  or  con- 
fer title  to,  or  sell  noder  decree,  Inods  situ- 
ated In  a'  state  in  which  it  does  not  sit.  Every 
attempt  of  a  court  to  found  Jurisdiction  of  such 
lands  must,  from  the  very  nature  of  the  case, 
be  utterly  nugatory.  Williams  v.  Nichol,  47 
Ark.  254,  1  S.  W.  243. 

While  a  court  of  chancery  which  has  ac- 
quired Jurisdiction  over  the  person  of  a  party 
may,  in  a  proper  case,  by  virtue  of  Its  power  to 
enforce  obedience  to  its  decrees,  enforce  the  per- 
formance of  contracts  of  lands  situated  in  an- 
other state,  such  court  has  no  power  to  de- 
vest title  to  real  estate  in  another  state.  Winn 
V.  Strickland.  34  Fla.  610,  16  So.  606. 

While  a  court  of  the  state  In  which  the  hus- 
band is  domiciled  has  Jurisdiction  to  grant  a 
divorce  upon  service  by  publication  against  the 
wife,  who  Is  a  nonresident.  It  has  no  power  to 
settle  the  title  to  lands  In  another  state;  and 
a  general  order  made  by  It,  purporting  to  bar 
the  rights  of  the  wife  In  the  real  and  personal 
property  of  the  husband.  Is  Ineffectual,  so  far 
as  real  property  In  another  state  is  concerned. 
Rodgers  v.  Rodgers,  56  Kan.  488,  43  Pac.  779. 

The  courts  of  one  state  or  country  are  with- 
out Jurisdiction  over  title  to  lands  in  another 
state  or  country.  Llndley  v.  0*Reilly,  50  N. 
J.  L.  636,  1  L.  R.  A.  79,  7  Am.  St.  Rep.  802. 
15  Atl.  379. 

A  court  of  one  state  cannot,  by  Its  Judg- 
ment or  decree,  pass  title  to  land  situated  In 
another  state.  Johnson  v.  KImbro,  3  Head, 
557,  75  Am.  Dec.  781. 

A  court  of  one  state  cannot  decree  a  sale  of 
lands  lying  In  another  state.  Poindexter  v. 
Burwell,  82  Va.  507. 

The  courts  of  Virginia  are  without  Jurisdic- 
tion to  sell  and  convey  land  situated  beyond 
the  limits  of  the  state.  Gibson  v.  Burgess,  82 
Va.  650. 

So  a  court  cannot  directly,  and  by  virtue  of 
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Its  decree  alone,  create  a  Hen  upon  land  in  an- 
other state.  Hansel  v.  Chapman,  2  App.  D. 
C.  361 ;  Short  v.  Oalway,  83  Ky.  501,  4  Am. 
St.  Rep.  168 ;   Ainsley  v.  Mead,  3  Lans.  116. 

A  decree  of  a  court  of  the  testator's  doml- 
ell  in  a  suit  brought  by  the  widow  against  the 
legatees  and  others,  reciting  that  the  defend- 
ants were  heirs  of  the  deceased  and  entitled  to 
participation  in  the  distribution  of  his  estate, 
can  have  no  effect  upon  the  real  property  of 
the  deceased  In  another  state.  Cooper  v.  Ives» 
62  Kan.  805,  68  Pac.  434. 

Real  property  situated  In  one  state  cannot 
be  subjected  to  the  payment  of  a  widow's  al- 
lowance either  by  a  statute  or  by  a  decree  of 
a  court  of  another  state,  in  which  the  owner 
of  the  property  was  domiciled  at  the  time  of 
his  death.  Smith  v.  Smith,  174  111.  62,  43  L. 
R.  A.  403,  50  N.  E.  1083. 

So  a  decree  rendered  in  one  state,  revoking 
the  probate  of  a  will,  does  not,  conclusively  af- 
fect the  title  to  land  In  another  state.  Doe 
em  dem.  Pritchard  v.  Roe,  2  Penn.  (Del.)  653, 
47  Atl.  376. 

So  In  Harrison  v.  Harrison,  L.  R.  8  Ch.  842, 
the  court  said :  "As  against  the  real  estate 
in  Scotland,  the  courts  of  England  have  no 
Jurisdiction  at  all.  Any  Jurisdiction  which 
they  can  exercise  as  to  the  real  estate  In  Scot- 
land can  only  be  through  the  medium  of  some 
personal  equity  attaching  to  the  owner  in  Scot- 
land of  that  real  estate.'* 

Originally  courts  of  chancery  acted  only  in 
personam,  and  never  in  rem;  and,  although 
they  are  now  commonly  authorized  by  statute 
to  render  a  decree  in  rem  when  the  Interests  of 
justice  require,  tUey  still  act  in  personam 
when  occasion  demands.  Therefore,  when  a 
case  otherwise  properly  cognizable  In  equity  is 
presented,  a  court  of  equity  having  personal  Ju- 
risdiction of  the  parties  may,  in  the  exercise  of 
Its  discretion,  assume  Jurisdiction  of  the  sub- 
ject-matter, although  land  In  another  state 
may  be  affected.  If  It  can  grant  effective  relief 
Uy  u  decree  acting  solely  upon  the  person  whose 
title  or  interest  in  the  land  is  to  be  affected, 
as  distinguished  from  a  decree  acting  directly 
upon  the  land.  In  other  words,  the  court  may. 
In  a  proper  case  for  equitable  intervention,  by 
virtue  of  its  Jurisdiction  over  such  person,  and 
lt9  consequent  power  to  enforce  obedience  to  Its 
decree  in  perscnam,  compel  biro  to  do  with  re- 
spect lo  land  beyond  the  territorial  Jurisdiction 
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court  decreed  that  the  marriage  between  the 
defendant  in  error  and  the  plaintiff  in  error 
be  dissolved,  and  that  the  defendant  in  error 
recover  of  the  plaintiff  in  error  the  sum  of 
$5  a  week  as  alimony,  and  the  sum  of  $50 
solicitors'  fees,  together  with  an  undivided 
one-third  interest  in  a  house  and  lot  belong- 
ing to  the  plaintiff  in  error,  situated  in  the 
the  city  of  Piqua,  county  of  Miami,  and  state 
of  Ohio.  From  the  above  decree  the  plaintiff 
in  error  sued  out  a  writ  of  error  from  this 
court  to  reverse  the  decree  in  so  far  as  it 
relates  to  the  recovery  of  $5  per  week  as 
alimony,  $50  as  solicitors'  fees,  and  an  un- 
divided one-third  interest  in  a  house  and  lot 
belonging  to  plaintiff  in  error,  situated  in 
the  city  of  Piqua,  ootinty  of  Miami,  and 
state  of  Ohio.  The  record  shows  plaintiff 
in  error  had  no  property  within  the  state. 


The  grounds  relied  on  are  that  the  court  did 
not  acquire  such  jurisdiction  of  the  person  of 
plaintiff  in  error  as  authorized  it  to  enter 
the  money  decree  against  him,  and  did  not 
have  jurisdiction  to  enter  any  decree  affect- 
ing real  estate  in  the  state  of  Ohio. 

That  the  court  had  no  such  jurisdiction 
of  the  person  of  plaintiff  in  error  as  au- 
thorized a  money  decree  or  decree  in  perso- 
nam se^ms  to  be  settled  by  the  case  of  Cloyd 
y.  Trotter,  118  111.  391,  9  N.  E.  507.  In  that 
case  a  bill  was  filed  to  remove  a  cloud 
from  real  estate  situated  in  this  state. 
James  C.  Cloyd,  the  defendant  to  the  bill, 
resided  in  the  dty  of  New  York,  and  serv- 
ice was  had  upon  him  in  that  city  by  a  copy 
of  the  bill,  and  notice,  as  in  the  case  at  bar. 
The  defendant  defaulted,  and  the  relief 
prayed  was  granted,  and  a  judgment  for 


wbat  It  could  not  Itself  and  without  Its  Inter- 
vention accomplish.  This  principle  lies  at  the 
foundation  of  all  of  the  cases  subsequently  cit- 
ed in  this  note  which  uphold  the  jurisdiction  of 
a  court  of  equity  of  one  state  or  country  over  a 
suit  the  avowed  purpose  of  which  is  to  affect 
real  property  in  another.  For  a  general  state- 
ment of  the  principle,  see  especially  the  cases 
cited  in  infra,  II.,  a. 

The  Lord  Chancellor  (Nottingham),  in  Ar- 
glasse  V.  Muschamp.  1  Vem.  75,  thus  quaintly 
replied  to  an  objection  that  a  court  of  equity 
of  England  had  no  jurisdiction  of  a  suit  for  re- 
lief from  a  fraudulent  conveyance  of  land  in 
Ireland :  "This  is  surely  only  a  jest  put  upon 
the  jurisdiction  of  this  court  by  the  common 
lawyers;  for  when  you  go  about  to  bind  the 
lands,  and  grant  a  sequestration  to  execute  a 
decree,  then  they  readily  tell  you  that  the  au- 
thority of  this  court  is  only  to  regulate  a  man's 
conscience,  and  ought  not  to  affect  the  estate, 
but  that  this  court  must  ayere  in  personam 
only ;  and  when,  as  In  this  case,  you  prosecute 
the  person  for  a  fraud,  they  tell  you,  you  must 
not  intermeddle  here,  because  the  fraud, 
though  committed  here,  concerns  lands  that  lie 
in  Ireland,  which  makes  the  jurisdiction  local, 
and  so  would  wholly  elude  the  jurisdiction  .of 
this  court.'* 

The  following  case  states  sharply  and  con- 
cisely the  nature  and  general  scope  of  the  pecul- 
iar jurisdiction  discussed  In  this  note. 

The  jurisdiction  acquired  by  the  courts  in 
one  state  over  parties  to  an  action  Incidentally 
affecting  lands  in  another  state  is  a  Jurisdic- 
tion purely  in  pereonam.  The  decree  or  Judg- 
ment cannot  have  any  extraterritorial  force 
in  rem.  Bullock  v.  Bullock,  62  N.  J.  Eq.  561, 
27  L.  R.  A.  213,  46  Am.  St.  Rep.  528,  30  Atl. 
676. 

It  will  be  observed,  in  addition  to  the  other 
objecflons  to  giving  effect  tu  the  Ohio  decree  in- 
volved in  Pkoctou  v.  Pboctob,  so  far  as  real 
property  in  Illinois  was  concerned,  that  it  was 
not  a  decree  in  personam,  but  a  decree  in  rem, 
purporting  to  affect  directly  the  property  In 
question. 

II.  Conditions  of  jurisdiction. 

a.  Kecessity  of  proper  case  for  equitable  inter- 
vention. 

As  will  be  shown  in  II.  b,  the  ability  to 
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grant  effective  relief  by  a  decree  operating  sole- 
ly against  the  pei-son^iir  a  necessary  condition 
of  the  jurisdiction  of  a  court  of  equity  over  a 
suit,  the  purpose  of  which  is  to  affect  real  prop- 
erty in  another  state  or  country.  That,  how- 
ever, is  not  the  only  condition  of  such  jurisdic- 
tion. To  warrant  the  court  in  entertaining  such 
a  suit,  it  must  also  appear  that  the  case,  inde- 
pendently of  the  location  of  the  land  beyond 
the  territorial  jurisdiction,  is  a  proper  one  for 
equitable  intervention.  Chief  Justice  Marshall 
defined  this  indirect  jurisdiction  as  follows :  "In 
a  case  of  fraud,  of  trust,  or  of  contract,  the  ju- 
risdiction of  a  court  of  chancery  is  sustainable 
wherever  the  person  be  found,  although  lands 
not  within  the  jurisdiction  of  that  court  may 
be  affected  by  the  decree."  This  statement  of 
the  Jurisdiction  has  been  very  frequently  quoted 
and  approved  In  subsequent  cases.  See,  for  ex- 
ample. Carpenter  v.  Strange,  141  TT.  S.  87,  35 
L.  ed.  640,  11  Sup.  Ct.  Rep.  960 ;  Binney's  Case, 
2  Bland,  Ch.  90 ;  DeKlyn  v.  Watkins,  3  Sandf. 
Ch.  185:  Davis  v.  Morrlss,  76  Va,  21.  It  fol- 
lows that  a  court  of  equity  of  one  states  or  coun- 
try will  not  assume  jurisdiction  of  a  suit  that 
in  its  essence  Involves  merely  the  ti^e  or  pos- 
session of  land  in  another,  and  presents  no 
ground  tit  equitalUe  intervention.  In  other 
words,  if  the  action  is  one  which,  if  it  related 
to  real  property  within  the  territorial  Jurisdic- 
tion, would  be  at  law,  and  not  in  equity,  a  court 
of  equity  will  not  assume  Jurisdiction  merely  be- 
cause, the  property  being  beyond  the  territo- 
rial jurisdiction,  a  court  of  law  cannot  entertain 
an  action  In  respect  of  It. 

Thus,  Chief  Justice  Marshall  said,  in  Massle 
V.  Watts,  6  Cranch,  148,  3  L,  ed.  181,  that,  if 
the  cause  of  action  in  that  case  were  to  be  con> 
sidered  as  Involving  a  naked  question  o"  title  to 
land  in  Virginia,  the  court  of  Kentucky  would 
not  have  bad  Jurisdiction. 

An  action  of  ejectment  cannot  be  maintained 
In  the  circuit  court  of  the  district  of  Michigan 
for  land  in  any  other  district.  Northern  In- 
diana  R.  Co.  v.  Michigan  C.  R.  Co.  15  How. 
233,  14  L.  ed.  674. 

A  decree  recovered  in  the  courts  of  Kentucky 
In  a  real  action  to  try  the  title  of  lands  In  New 
Jersey,  or  in  ejectment  for  the  possession, 
would  be  a  perfect  nullity.  No  action  could  be 
brought  upon  It  in  New  Jersey  to  obtain  execu- 
tion of  It.  it  would  be  simply  void.  A  decree 
to  deliver  possession  of  lands    in    New  Jersey 
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costs  against  the  defendant,  Cloyd,  was 
awarded.  On  error  this  court  held  that,  in 
so  far  as  the  proceeding  was  in  rem,  the 
decree  was  valid,  but  that  the  court  was 
without  jurisdiction  to  enter  a  decree  for 
costs  against  Cloyd,  as  that  was  in  perso 
nam.  In  ho  far  as  the  proceeding  at  bar  re- 
lated to  the  marital  relation  and  its  dissolu- 
tion, the  proceeding  is  regarded  as  one  in 
rem,  and  the  court  was  warranted  in  enter- 
ing its  decree  dissolving  the  same.  But 
the  court  could  go  no  farther.  It  could  not 
enter  any  binding  decree  in  personam 
against  plaintiff  in  error.  2  Black,  Judgm. 
§  033;  0  Am.  &  Eng.  £nc.  Law,  2d  ed.  p. 
746;  Rigney  v.  Rigney,  127  N.  Y.  413,  24 
Am.  St.  Rep.  462,  28  N.  E.  405 ;  Pennoyer  v. 
Neff,  95  U.  S.  727,  24  L.  ed.  570. 

So  much  of  the  decree  as  sought  to  vest 


in  defendant  in  error  an  interest  in  real 
estate  in  Ohio  was  extraterritorial  and  be- 
yond the  jurisdiction  of  the  court.  That 
part  of  the  decree  was  purely  a  proceeding 
in  rem,  and  the  res,  having  its  situs  in 
another  state,  must  be  controlled  by  the  laws 
of  the  state  of  its  situs.  Lynn  v.  Seniel, 
183  111.  382,  75  Am.  St.  Rep.  110,  65  N.  E. 
838;  Pennoyer  v.  Neff,  95  U.  S.  727,  24  L. 
ed.  570;  Story,  Confl.  L.  §  539. 

In  decreeing  alimony,  solicitors*  fees,  and 
an  interest  in  the  land  in  Ohio,  the  court 
was  in  error,  and  in  those  respects  the  de- 
cree is  reversed.  As  to  the  divorce  no  re- 
versal is  asked,  and  the  decree  remains  in 
force  and  is  affirmed.  Plaintiff  will  have 
judgment  for  costs. 

Decree  reversed  in  part. 


might  be  enforced  by  the  courts  of  Kentucky ; 
If  in  possession  of  the  person  of  the  defendant, 
he  could  be  imprisoned,  or  even  subjected  to 
peine  forte  ct  dure  until  he  actually  delivered  it. 
Davis  V.  Headley,  22  N.  J.  Eq.  115. 

A  court  of  one  state  has  no  Jurisdiction  of 
a  suit  which,  in  its  essence,  involves  the  pos- 
session of  real  property  in  another  state,  such 
possession  not  being  incidental  to  the  enforce- 
ment of  a  contract,  or  trust,  or  relief  from 
fraud,  but  being  in  itself  the  foundation  of  the 
controversy.  Lindsley  v.  Union  Silver  Star 
Min.  Co,  26  Wash.  301,  66  Pac.  382. 

Thomas  v.  Hukill,  131  Pa.  298,  18  Atl.  875. 
affirmed  a  decree  dismissing  a  bill  filed  by  a 
second  lessee,  out  of  possession,  of  oil  lands 
situated  in  another  state,  alleging  a  forfeiture 
Incurred  by  a  prior  lessee,  in  possession  for 
failure  to  perform  his  covenants,  and  praying 
for  an  injunction  to  restrain  further  opera- 
tions and  for  a  decree  declaring  the  prior 
lease  void,  and  for  an  account.  The  supreme 
court  said  that,  while  the  proceeding  was  in 
form  a  bill  in  equity,  it  was  in  substance  a 
possessory  action  involving  the  title  to  real 
estate;  that  the  decree  of  the  court  could  only 
aflTect  the  person  of  the  litigants,  and  could  not 
cbntrol  the  title  and  possession  of  the  land ;  and 
therefore  the  exercise  of  such  Jurisdiction 
would  be  of  at  least  doubtful  propriety,  even 
though  the  parties  were  residents  of  Pennsyl- 
vania. 

A  court  will  not  entertain  Jurisdiction  where 
the  naked  question  of  title  is  involved,  or  a 
mere  trespass  or  nuisance  on  extraterritorial 
real  property  is  sought  to  be  restrained. 
Chase  v.  Knickerbocker  Phosphate  Co.  32  App. 
DIv.  400,  53  N.  Y.  Supp.  220. 

Equity  acts  in  personam  when  the  parties 
are  within  the  Jurisdiction  of  the  court,  though 
the  lands  affected  be  within  another  state,  but 
not  to  the  extent  of  awarding  relief  more  ap- 
propriately obtainable  in  a  common-law  action 
of  ejectment  triable  by  a  Jury  of  the  vicinage. 
Genet  v.  Delaware  &  H.  Canal  Co.  13  Misc.  400, 
85  N.  Y.  Supp.  147.  In  this  case  the  court 
said  that  a  determination  that  a  contract  relat- 
ing to  land  in  another  state  should  be  rescind- 
ed on  account  of  breaches,  with  a  decree  re- 
quiring the  defendants  to  remove  from  the 
lands  all  their  apparatus,  etc.,  and  to  surrender 
the  premises  to  the  plaintiff,  would,  in  effect, 
be  to  enforce  an  action  of  ejectment  from  the 
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lands,  a  Jurisdiction  which  the  court  could  not 
aFSume;  the  rule  being  that  actions  for  the 
possession  of  real  property  must  be  brought  In 
the  forum  rei  sito}. 

b.  Ahility  to  grant  effective  relief  by  a  decree 
in  personam  the  criterion  of  jurisdiction. 

The  nonresidence  of  the  defendant,  and  t&e 
inability  to  subject  him  personally  to  the  Ju- 
risdiction of  the  court,  do  not  necessarily  de- 
feat the  Jurisdiction  of  a  court  of  equity  over 
a  suit  affecting  lands  within  the  territorial  Ju- 
risdiction, since,  as  stated  in  supra,  I.,  such 
courts  are  now  commonly  empowered  by  statute 
to  grant  decrees  in  rem  in  respect  of  land  with- 
in the  territorial  Jurisdiction.  It  is  otherwise 
in  respect  of  real  property  beyond  the  terri- 
torial Jurisdiction.  Assuming  that  a  proper 
case  for  equitable  intervention  is  presented,  the 
criterion  of  the  Jurisdiction  of  a  court  of  equity 
over  a  suit,  the  purpose  of  which  is  to  affect 
real  property  beyond  the  territorial  Jurisdic- 
tion, is  its  ability  to  grant  effective  relief  by  a 
decree  in  personam;  and,  therefore,  in  order 
to  uphold  the  Jurisdiction,  the  defendant  must 
be  personally  subject  to  the  Jurisdiction  of  the 
court ;  and  to  subject  him  personally  to  the 
Jurisdiction,  he  must,  if  a  nonresident,  either 
have  appeared,  or  have  been  served  personally 
within  the  Jurisdiction ;  constructive  service, 
or  service  outside  of  the  Jurisdiction,  is  not 
sufficient  (see  note  to  Pinney  v.  Providence 
Loan  &  Invest.  Co.  50  L.  R.  A.  577)  ;  though, 
according  to  the  weight  of  authority,  such  serv- 
ice is  sufficient  if  the  defendant  is  a  resident, 
though  temporarily  absent  from  the  Jurisdic- 
tion (see  same  note). 

An  exception  to  the  rule  that  the  defendant 
must  be  personally  subject  to  the  Jurisdiction 
of  the  court  was,  however,  made  in  the  case  of 
Ward  V.  Arredondo,  Hopk.  Ch.  213,  14  Am. 
Dec.  543,  which  held  that  a  court  of  equity 
might  enforce  specific  performance  of  a  con- 
tract for  the  sale  of  land  outside  the  state, 
notwithstanding  that  the  vendor  was  out  of  the 
Jurisdiction,  by  laying  hold  of  a  deed  which  he 
had  sent  to  an  agent  within  the  state  to  be 
delivered  upon  the  payment  of  a  certain  sam, 
which  was  in  excess  of  that  found  to  be  due 
him  upon  an  accounting.  This  seems  to  be 
the  only  case  in  which  the  Jurisdiction  of  a 
suit  in  personam,  the  purpose  of  which  is  to 
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affect  real  property  In  another  state  or  country, 
has  been  upheld,  when  the  owner  of  the  title 
or  Interest  to  be  affected  was  not  personally 
subject  to  the'  Jurisdiction  of  the  court ;  and 
in  this  case  the  Jarisdiction  was  upheld  only 
because  of  the  court's  control  oyer  the  deed. 

In  Cookney  v.  Anderson,  32  L.  J.  Ch.  N.  B. 
427.  0  Jur.  N.  S.  736,  8  L.  T.  N.  8.  295.  11 
Week.  Rep.  620,  It  was  held  that  the  court  of 
chancery  of  England  had  no  power,  in  a  suit 
to  carry  out  trusts  under  a  deed  made  in  Scot- 
land, to  order  a  copy  of  the  bill  to  be  served 
on  the  defendants  out  of  the  Jurisdiction,  it 
appearing  that  they  were  nonresidents.  It  was 
further  held  in  this  case  that,  the  defendants 
having  appeared  and  demurred  to  the  bill,  the 
demurrer  must  be  allowed,  although  the  de- 
fendants did  not  move  to  d^Kharge  the  order 
of  service. 

A  decree  requirhig  the  conveyance  of  prop- 
erty in  another  state  by  nonresidents  who  ar^ 
not  personally,  but  only  constructively,  before 
the  court,  would  be  nugatory.  McGaw  v. 
Gortner,  06  Md.  489,  54  Atl.  133. 

Existence  or  nonexistence  of  the  power  to 
make  a  decree  which  the  court  can  enforce  is 
a  good  test  by  which  to  try  the  Jurisdiction  of 
the  court.    Itid. 

Ordinarily  a  court  of  equity  having  personal 
Jurisdiction  of  the  defendant  will,  in  case  of 
fraud,  of  trust,  or  of  contract,  grant  relief,  al- 
though lands  not  within  the  Jurisdiction  of  the 
court  will  be  affected  by  the  decree,  upon  the 
principle  that,  in  equity,  the  primary  decree 
Is  in  peraonam,  and  not  in  rem;  still,  in  such 
cases  relief  will  not  be  granted  unless  that 
sought  is  of  such  a  nature  as  the  court  is 
capable  of  administering  in  the  particular  case. 
Harris  v.  Pullman,  84  111.  20,  25  Am.  Rep.  416. 

The  power  of  a  court  of  equity  to  require 
one  personally  subject  to  its  Jurisdiction  to 
execute  a  conveyance  is  the  most  prolific  source 
of  its  Jurisdiction  of  suits  the  purpose  of  which 
is  to  affect  real  property  beyond  the  territorial 
Jurisdiction.  And  a  court  of  equity  having  per- 
sonal Jurisdiction  of  the  parties  may  entertain 
a  suit,  otherwise  cognizable  in  equity, — or  at 
least  any  such  suit  arising  out  of  fraud,  of 
trust,  or  of  contract, — In  which  effective  relief 
may  be  granted  by  a  decree  requiring  a  con- 
veyance of  land  in  another  state  or  country. 
Massle  v.  Watts,  6  Cranch,  148.  3  L.  ed.  181 ; 
Lewis  V.  Darling,  16  How.  1,  14  L.  ed.  810; 
Corbett  v.  Nutt,  10  Wall.  464,  10  L.  ed.  076 ; 
Pennoyer  v.  Neff,  05  U.  S.  714,  24  L.  ed.  565 ; 
Tardy  v.  Morgan,  3  McLean,  358,  Fed.  Cas.  No. 
13,752;  Lyman  v.  Lyman,  2  Paine,  11,  Fed. 
Cas.  No.  8,628;  McGee  v.  Sweeney,  84  Cal. 
100,  23  Pac.  1117;  Enos  v.  Hunter,  0  111.  211 
(obiter)  ;  Gilliland  v.  Inabnit,  02  Iowa,  46,  60 
N.  W.  211 ;  Selxas  v.  King,  30  La.  Ann.  510,  2 
So.  416;  Vreeland  v.  Vreeland,  40  N.  J.  Eq. 
322,  24  Atl.  551 ;  Bullock  v.  Bullock,  52  N.  J. 
Eq.  561,  27  L.  R.  A.  213,  46  Am.  St.  Rep.  528, 
80  Atl.  676 ;  Mead  v.  Merritt,  2  Paige,  402 ; 
Mitchell  V.  Bunch,  2  Paige,  606,  22  Am.  Dec. 
660 ;  Chase  v.  Knickerbocker  Phosphate  Co.  32 
App.  Dlv.  400,  53  N.  Y.  Supp.  220;  Orr  v. 
Irwin,  4  N.  C.  (2  Car.  Law  Repos.)  465; 
Kirklln  v.  Atlas  Sav.  &  L.  Asso.  (Tenn.  Ch. 
App.)  60  S.  W.  140;  Moseby  v.  Burrow,  52 
Tex.  306 ;  Morris  v.  Hand,  70  Tex.  481,  8  8.  W. 
210;    Farley  v.  Shlppen,  Wythe   (Va.)   135. 

Where  the  necessary  parties  are  before  a 
court  of  equity,  it  is  Immaterial  that  the  re« 
of  the  controversy,  whether  it  be  real  or  per- 
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sonal  property,  is  beyond  the  territorial  Ju- 
risdiction. It  has  power  to  compel  the  defend- 
ant to  do  all  things  necessary,  according  to  the 
IcdP  looi  rei  9iUB,  which  he  could  do  voluntarily, 
to  give  full  effect  to  the  decree  against  him. 
Without,  regard  to  the  situation  of  the  sub- 
ject-matter, such  courts  consider  the  equities 
between  the  parties,  and  decree  in  personam 
according  to  those  equities,  and  enforce  obedi- 
ence to  their  decrees  by 'process  in  personam, 
Phelps  V.  McDonald,  00  U.  S.  208,  25  L.  ed. 
473. 

Excluding  cases  where  a  suit  Is  brought  in 
one  state  or  country  to  restrain  legal  proceed- 
ings in  another  in  respect  of  lands  situated  in 
the  latter,  it  may  be  said  for  practical  pur- 
poses that  a  court  of  equity  will  not,  by  virtue 
of  Its  Jurisdiction  over  the  i>er8on  whose  title 
or  interest  is  to  be  affected,  compel  him  to  take 
any  action  in  respect  of  real  property  beyond 
the  territorial  Jurisdiction,  unless  a  case  Is  pre- 
sented of  which  equity  might  take  cognisance 
If  the  land  were  within  its  territorial  Jurisdic- 
tion. The  converse  of  this  proposition  is  not 
necessarily  true,  since  the  location  of  land 
within  the  territorial  Jurisdiction  of  a  court  of 
equity  may  enable  it  to  grant  relief  by  a  de- 
cree in  rem,  which  could  not  be  effectually 
granted  by  a  decree  in  personam.  See  infra, 
III.,  J,  with  reference  to  a  suit  for  partition. 

c.  TSonretidmoe  of  defendant  as  affecting  ju- 
«  rlsdiction. 

In  some  of  the  cases  the  rule  with  respect 
to  the  Jurisdiction  of  equity  over  suits  in  per-  ■ 
sonam,  the  purpose  of  which  is  to  affect  real 
property  in  another  state  or  country,  is  stated 
with  the  condition  or  qualification  that  the 
suit  must  be  against  a  resident  of  the  state 
or  country  where  the  suit  is  brought. 

Thus,  in  Todd  v.  Lancaster,  104  Ky.  427,  47 
S.  W.  336,  the  court  said :  *'It  is  well  settled 
that  suits  for  rescission,  or  for  specific  per- 
formance of  agreements  respecting  land,  are 
transitory,  and  not  local.  Kendrick  v.  Wheat- 
ley,  3  Dana,  34;  Bullitt  v.  Eastern  Kentucky 
Land  Co.  00  Ky.  324,  34  S.  W.  16.  But  this 
rule  Is  not  applicable  to  suits  against  nonresi- 
dents. In  such  cases  the  courts  where  the  land 
Is  situated  have  Jurisdiction  to  rescind  the  con- 
tract for  fraud  or  other  reason,  or  enforce  Its 
specific  execution.    This  is  a  rule  of  necessity.*' 

So,  in  Wicks  V.  Caru there,  13  Lea,  353,  it 
was  said  that  courts  of  equity  act  in  personam 
in  most  cases  where  they  have  Jurisdiction  of 
the  person,  and  compel  parties  to  perform  con- 
tracts for  conveyance  of  lands  in  foreign  coun- 
tries ;  but  the  essential  qualification  of  the  rule 
is,  "If  the  parties  are  resident  within  the  ter- 
ritorial Jurisdiction  of  the  court." 

In  Solenberger  v.  Herr  (Va.)  27  S.  E.  830, 
the  court  said  that.  If  a  bill  to  compel  one  to 
acknowledge  the  trust  character  of  his  holding 
of  real  property  had  otherwise  set  forth  a 
proper  case  for  the  intervention  of  equity. 
It  could  hot  be  sustained  in  view  of  the  fact 
that  the  defendant  was  a  resident  of  Pennsyl- 
vania, and  that  the  subject  of  the  alleged  trust 
was  real  estate  in  West  Virginia ;  since  the 
court  had  Jurisdiction  neither  of  the  trustee 
nor  of  the  subject  of  the  trust,  and  it  could 
acquire  no  Jurisdiction  of  either  unless  he  came 
forward  and  voluntarily  submitted  himself  to 
its  Jurisdiction,  which  It  could  not  be  expect- 
ed that  he  would  do. 
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A  court  of  equity  will  not  entertain  a  snlt 
by  a  person  residing  within  its  jurisdiction 
against  parties  residing  in  Scotland  in  respect 
of  real  property  situated  there,  and  upon  a 
contract  entered  into  there  which  contains  no 
special  provision  affecting,  in  any  way,  the  Ju- 
risdiction of  the  locus  contractus.  Coolmey  v. 
Anderson,  82  L.  J.  Ch.  N.  8.  805,  Affirmed  in 
32  L.  J.  Ch.  N.  8.  427. 

Matthael  v.  Galitziu,  L.  R.  18  Eq.  840,  sus- 
tained a  demurrer  to  a  bill  filed  by  a  foreigner 
against  another  foreigner,  and  against  an  Eng- 
lish company  formed  for  working  a  Russian 
mine,  to  restrain  the  English  company  from 
paying  to  the  codefendant  a  part  of  the  profits 
of  the  mine,  which  were  claimed  by  the  plain- 
tiff, and  for  an  account  of  profits  against  the 
company,  upon  the  ground  that  the  matter  re- 
lated to  foreign  property,  and  that  the  substan- 
tial controversy  was  between  parties  who  were 
both  foreigners.  See  also  Norris  v.  Chambres, 
29  Bcav.  246,  Affirmed  in  8  De  Q.  F.  &  J.  583, 
infra,  II.,  d,  and  Blake  y.  Blake,  18  Week.  Rep. 
944,  infra.  III.,  g,  1. 

It  is  doubtful,  however,  whether  these  courts 
Intended  to  make  the  residence  of  the  defend- 
ant within  the  Jurisdiction  where  the  suit  is 
brought  an  absolute  condition  of  the  Jurisdic-. 
tlon  considered  from  the  broad  point  of  view  of 
private  international  and  interstate  law.  Prac- 
tically, of  course,  the  nonresldence  of  the  de- 
fendant will  frequently  defeat  the  Jurisdiction 
because  of  the  inability  to  subject  him  person- 
ally to  the  Jurisdiction  of  the  court,  which,  as 
shown  in  supra,  II.,  a,  is  a  condition  of  the  Ju- 
risdiction of  a  suit  the  purpose  of  which  is  to 
affect  land  beyond  the  territorial  Jurisdiction. 
If,  however,  the  defendant,  though  a  nonresi- 
dent, is  personally  served  within  the  state  or 
country  where  the  suit  Is  brought,  or  volunta- 
rily appears,  it  would  seem,  upon  principle,  that 
his  nonresldence  would  not  necessarily  defeat 
the  Jurisdiction ;  and  in  many  of  the  cases 
cited  in  infra.  III.,  the  Jurisdiction  was  up- 
held, notwithstanding  that  the  defendant  was  a 
nonresident,  he  having  been  personally  served 
within  the  Jurisdiction,  or  having  appeared. 
Most  of  these  cases  «eem  to  assume,  without 
questioning  the  point,  that  if  the  defendant  is 
personally  subject  to  the  Jurisdiction,  his  resi- 
dence or  nonresldence  Is  Immaterial.  But  in 
Mussina  v.  Belden,  6  Abb.  Pr.  165,  which  held 
that  the  supreme  court  of  New  York  had  Ju- 
risdiction of  a  suit  for  fraudulent  conspiracy 
by  defendants  in  another  state  to  devest  the 
plaintiff  of  his  title  to  land  in  that  state,  the 
relief  sought  being  damages  for  the  wrong  and 
an  accounting  and  payment  of  rents  and  profits, 
the  court  said  that  it  was  not  necessary  that 
the  defendants  should  be  residents  of  New 
York;  it  was  sufficient  if  they  were  served 
with  process  within  the  state,  however  brief 
their  sojourn  there. 

In  Wicks  V.  Caruthers,  13  Lea,  353,  supra, 
the  court  held  that  a  decree  requiring  a  non- 
resident to  convey  should  not  be  granted,  al- 
though he  had  been  personally  served  within 
the  state.  It  appearing  that  he  was  no  longer 
within  the  state.  The  court  said  that  a  de- 
cree ordering  him  to  convey  would  only  give  au- 
thority in  Tennessee,  and  be  waste  paper  as 
soon  as  he  crossed  the  line  of  Mississippi ;  and 
that  the  court  would  not  nmke  a  mere  declara- 
tion of  right  which  it  could  not  enforce.  This 
suggests  a  practical  difficulty  in  enforcing  the 
decree  when  the  defendant  is  a  nonresident, 
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though  within  the  Jurisdiction  at  the  time  of 
the  commencement  of  the  suit,  since  he  may  de- 
part from  the  jurisdiction  before  the  decree, 
and  thus  render  the  court  powerless,  for  the 
time,  at  least,  to  enforce  the  decree.    The  dif- 
ference in  this  respect,  however,  between  a  non- 
resident and  a  resident  is  merely  one  of  degree, 
since  even  a  defendant  who  is  a  resident  at 
the  time  of  the  commencement  of  the  suit  may 
depart  from  the  state  pending    the    suit.     Ati 
most  the  nonresldence  of  the  defendant,  aasum-j 
Ing  that  he  is  at  any  time  after  the  commence-! 
ment  of  the  suit  personally  subject  to  the  Ju-i 
risdlction,  would  seem    to    be    a    matter  that! 
merely  affects  the  discretion    of    the    court  In  ] 
exercising  the  jurisdiction  or  the  practical  pos- 
sibility of  enforcing  the  decree,  rather  than  the 
existence  of  the  jurisdiction. 

d.  Discretion  as  to  exercising  furiediotitm, 

'  The  existence  of  the  jurisdiction  is  one  thing, 
and  the  discretion  of  the  court  with  respect  to 
its  exercise  Is  another.  As  will  appear  from 
the  cases  cited  in  the  subdivisions  of  infra,  III^ 
the  courts  have  frequently  refused,  as  a  mat- 
ter of  discretion,  to  entertain  suits,  the  pur- 
pose of  which  was  to  affect  lands  beyond  the 
territorial  Jurisdiction,  even  though  the  exis- 
tence of  the  Jurisdiction  was  conceded.  For 
example  in  Norris  v.  Chambres,  29  Beav.  246 
(Affirmed  in  3  De  O.  F.  &  J.  583),  it  was  said 
that  some  special  state  of  circumstances  must 
exist  in  order  to  enable  a  court  of  England.  In  a 
suit  between  residents  of  England,  to  enforce 
a  lien  on  immovable  property  situated  out  of 
the  jurisdiction. 

In  a  number  of  cases  the  courts  have,  in  the 
exercise  of  their  discretion,  refused  to  entertain 
the  suit,  because  under  all  the  circumstances 
the  interests  of  justice  required  that  the  liti- 
gation be  determined  by  the  courts  of  the  place 
where  the  property  was  situated. 

III.  Particular  subjects  of  jurisdiction. 

a.  Creation   and   enforcement   of   trusts;  eulh 
stitution  of  trustees. 

It  will  be  observed  by  referlng  to  supra,  II., 
a,  that  the  case  of  ''trusts'*  was  specifically  men- 
tioned by  Chief  Justice  Marshall  as  a  proper 
one  for  the  jurisdiction  of  a  court  of  chancery, 
when  the  person  can  be  found  within  the  juris- 
diction, although  lands  not  within  the  Jurisdic- 
tion may  be  affected;  and  it  is  settled  by  the 
great  weight  of  authority  that  a  court  of  equity 
of  one  state  or  country,  having  personal  juris- 
diction of  the  necessary  parties,  and  the  conse- 
quent power  to  compel  a  conveyance,  may  de- 
clare and  enforce  a  trust  relating  to  real  prop- 
erty In  another  state  or  country. 

Thus,  Massle  v.  Watts,  6  Cranch,  148,  3  L. 
ed.  181,  upou  the  ground  that  the  action  arose 
out  of  a  contract  or  an  implied  trust,  held  that 
a  court  of  Kentucky  had  jurisdiction  to  compel 
defendant  to  convey  to  the  plaintiff  land  in 
Ohio,  for  which  he  had  procured  a  patent  in 
his  own  nsme  in  violation  of  his  duty  under  a 
contract  by  which  he  was  employed  to  locate 
the  land  for  the  plaintlfTs  assignor. 

A  court  of  equity  having  Jurisdiction  of  the 
parties  may  entertain  a  suit  for  the  establish- 
ment of  a  resulting  trust  in  lands  la  another 
state.  Moore  v.  Jaeger,  2  McArth,  465.  This 
was  a  case  of  fraud  and  resulting  trust  arising 
from  the  purchase  of  an  outstanding  title  to 
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real  property  by  one  who  had  previously  con- 
veyed it  by  a  deed  of  trust  to  secure  a  debt  due 
the  complainant. 

Questions  of  trust  are  personal,  and  not  lo- 
cal; and  are,  therefore,  subject  to  the  juris- 
diction of  a  court  of  the  District  of  Columbia, 
although  the  land  In  respect  of  which  the  trust 
has  arisen  is  situated  elsewhere.  Whitney  v. 
Frisbie,  6  D.  C.  262.  This  also  was  a  case  of 
a  constructive  trust. 

A  court  having  Jurisdiction  of  the  person  of 

defendants  may  entertain  a  suit  in  equity  to 

\^have  the  defendants  declared  trustees  em  male- 

fioio  of  an  undivided  interest  in  real  property 

•   in  Mexico.     Butterfleld  v.  Nogales  Copper  Co. 

(Ariz.)  80  rac.  845. 

A  court  of  equity  of  another  state  having 
personal  Jurisdiction  of  the  parties  has  Ju- 
risdiction of  a  suit  to  declare  that  a  legal  title 
to  lands  in  Iowa  is  subject  to  a  trust;  and  a 
decree  of  such  court  dismissing  the  bill  is  there- 
fore conclusive  upon  the  parties  in  Iowa.  Mac- 
Oregor  v.  MacOregor,  9  Iowa,  65. 

A  court  of  equity  of  one  state  has  Jurisdic- 
tion of  a  bill  to  set  aside  a  conveyance  of  land 
In  another  state,  which  an  agent,  appointed  to 
sell  the  land,  caused  to  be  conveyed  to  him- 
self.    Sturdevant  v.  Pike,  1  Ind.  277. 

The  general  principle  that  a  court  having  Ju- 
risdiction of  the  parties  has  Jurisdiction  to 
enforce  trusts,  although  in  doing  so  the  title 
to  lands  lying  beyond  its  territorial  limits  is 
inclden  tally  affected,  is  asserted  in  Man  ley  v. 
Carter,  7  Kan.  A  pp.  86,  52  Pac.  016,  although 
in  that  case  it  Is  merely  applied  as  between 
courts  of  different  districts  of  the  same  state. 

A  court  of  one  state,  having  personal  Juris- 
diction over  the  trustee  of  a  resulting  or  con- 
structive trust  of  land  in  another  state,  may 
compel  him  to  make  a  conveyance  to  the  bene- 
ficiaries of  the  trust  McQuerry  v.  OIlTIIand, 
89  Ky.  484,  7  L.  R.  A.  464,  12  S.  W.  1037. 
'  The  court  said  that,  in  such  a  case,  the  sub- 
ject-matter is  not  the  recovery  of  the  land,  and 
the  action  is  not  a  proceeding  in  rem;  that  it 
is  true  that  the  title  to  the  land  is  to  be  af- 
fected by  the  decree  in  so  far  as  it  compels  the 
party  to  convey,  but,  by  reason  of  his  trust  or 
contract  duty,  he  Is  personally  obliged  to  con- 
vey, and  that  duty  may  be  discharged  in  one 
state  as  well  as  another,  although  the  land  may 
not  be  situated  in  such  state. 

In  Hawley  v.  James,  7  Paige,  213,  82  Am. 
Dec.  623,  the  chancellor  directed,  a  decree  de 
glaring  that.  In  consequence  of  the  invalidity 
of  the  express  tnist  declared  in  a  will  with 
reference  to  land  In  Illinois,  there  was  a  result- 
ing trust  in  favor  of  the  heirs  at  law,  and  re- 
quiring the  trustees  to  convey  the  property  to 
such  heirs  by  a  conveyance  duly  executed  to 
pass  the  legal  title  according  to  the  laws  of 
/  Illinois,  and  to  be  recorded  according  to  the 
laws  of  that  state.  The  chancellor  said  that 
the  court  had  no  Jurisdiction  to  make  a  decree 
whiclT would  directly  affect  either  the  legal  or 
equitable  title  to  leads  .sHiuited  in  another 
state ;  and  that,  if  the  le^l  title  to  the  lands 
in  question  had  been  In  any  of  the  Infant  par- 
ties according  to  the  laws  of  Illinois,  or  if 
those  who  had  the  legal  title  had  been  out  of 
the  jurisdiction  of  the  court,  so  that  It  would 
have  'been  impossible  to  operate  upon  them  per- 
sonally to  compel  them  to  execute  the  trust,  or 
to  convey  the  legal  title  according  to  the  de- 
eree»  be  would  have  dismissed  the  application 
and  referred  the  partiea  to  the  courts  of  the 
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state  where  the  trust  property  was  situated; 
but  that  the  court  would  not  decline  the  juris- 
diction of  the  case  so  long  as  it  had  power  to 
execute  its  decision  through  the  medium  of  the 
holders  of  the  legal  title. 

The  New  York  supreme  court  has  jurisdic- 
tion to  compel  the  conveyance  by  defendant, 
who  has  appeared  In  the  suit,  of  land  In  a  for- 
eign stale.  Gardner  v.  Ogden,  22  N.  T.  827, 
78  Am.  Dec.  192.  It  was  alleged  In  this  case 
that  the  plaintiff  had  been  fraudulently  in- 
duced to  convey  the  land  to  defendant ;  but  the 
ground  of  the  suit  was  that  the  defendant 
stood  in- such  relation  to  the  plaintiff  that  he 
became  a  trustee  of  the  former  with  resi>ect  to 
the  land  In  question. 

A  court  of  equity  of  North  Carolina,  having 
Jurisdiction  of  the  person  of  the  trustee,  may 
compel  the  execution  of  the  trust  with  refer- 
ence to  real  property  in  another  state  by  com- 
pelling him  to  pay  over  the  sum  for  which  the 
land  was  sold.  Henderson  v.  McBee,  79  N. 
C.  210. 

A  court  of  one  state  has  jurisdiction  of  a  bill 
to  compel  the  conveyance,  by  a  trustee  residing 
within  the  state,  of  the  outstanding  legal  estate 
in  lauds  situated  in  other  states.  Vaughan  v. 
Barclay.  6  Whart.  802. 

Where  the  legal  title  to  a  tract  of  land,  part- 
ly in  Tennessee  and  partly  in  Mississippi,  is 
held  subject  to  a  constructive  trust  in  favor  of 
a  decedent's  estate,  a  decree  may  be  rendered.  In 
a  suit  for  that  purpose,  requiring  the  holder  of 
the  legal  title  to  convey  the  entire  tract  of 
land.  Including  that  In  Mississippi,  as  well  as 
that  in  Tennessee,  to  the  administrator  for  the 
purposes  of  the  estate;  and  a  sale  of  the  land 
may  then  be  decreed  to  be  made  by  the  adminis- 
trator in  such  manner  and  on  such  terms  as  will 
be  most  beneficial  to  the  trust.  Miller  v.  Bird- 
song.  7  Baxt  586.  The  court  said  it  was  ob- 
vious that  no  decree  could  be  made  In  the  first 
Instance  for  a  sale  of  the  Mississippi  portion  of 
the  land,  but,  after  determining  that  complain- 
ant was  entitled  to  the  land  as  assets  of  the  es- 
tate, It  had  'power  to  *  make  such  decree  in 
personam  as  would  coerce  him  to  convey  the 
land  to  complainant  for  the  benefit  of  the  es- 
tate. 

A  court  of  equity  in  Virginia  may  compel  per- 
sons residing  within  that  state  to  account  for 
lands  in  Kentucky  descended  to  them  as  heirs, 
as  a  trust  subject  to  the  payment  of  the  an- 
cestor's debts,  in  accordance  with  the  law  of 
Kentucky.  Dickinson  v.  Hoomes,  8  Gratt.  863, 
410. 

An  executrix  as  sucl\y^nnot  be  held  to  an  ac- 
count and  settlement  by  a  court  of  a  state  other 
than  that  in  which  her  letters  were  granted; 
but  the  court  of  another  state  may,  for  the 
purpose  of  determining  whether,  real  property 
In  the  latter  state  is  held  by  he>'subject  to  a 
constructive  trust  in  favor  of  the  heirs  of  the 
testator,  compel  her  to  disclose  whether  the 
property  was  purchased  with  the  funds  of  the 
estate.     Clopton  v.  Booker,  27  Ark.  482. 

In  Cranstown  v.  Johnston,  8  Ves.  Jr.  182,  the 
court  decreed  a  reconveyance  of  an  estate  in 
the  West  Indies,  which  the  defendant  had  pur- 
chased under  his  own  execution  under  circum- 
stances making  his  purchase  a  security  for  the 
debt.  The  decision  was  upon  the  ground  that 
such  a  decree  acts  in  personam,  and  not  in  rem. 

In  Klldare  v.  Eustace,  1  Vem.  405,  Lord 
Chancellor  Jefferles  doubted  his  jurisdiction  to 
entertain  a  bill  to  be  relieved  touching  trusts 
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created  In  Ireland  of  lands  in  that  Kingdom, 
notwithstanding  that  both  plaintiff  and  defend* 
ant  were  In  England.  Upon  the  subsequent  ar- 
gument, however,  before  himself,  Lord  Chief 
Justice  Beddlngfleld  and  Lord  Chief  Baron 
Atkins  (1  Vern.  419)  It  was  held  that  the  court 
had  Jurisdiction. 

An  English  court  has  jurisdiction  to  ad- 
minister a  trust  under  the  will  of  a  person 
domiciled  in  Scotland,  not  only  as  to  the  estate 
in  England,  but  as  to  that  in  Scotland. 
Ewing  V.  Ewing,  L.  R.  9  A  pp.  Cas.  34. 

In  Falke  v.  Terry,  82  Colo.  86,  75  Pac.  425, 
however,  it  was  held  that  a  court  of  Colorado 
had  no  Jurisdiction,  In  an  action  by  legatees 
against  a  foreign  executrix  charged  with  con- 
version of  the  assets  of  the  estate  to  her  own 
use  in  fraud  of  the  rights  of  the  legatees,  to 
adjudge  the  title  of  real  estate  situated  In  an- 
other state,  the  title  of  which  was  in  her 
name,  to  be  the  property  of  the  legatees,  and 
to  be  held  by  hor  in  trust  for  them.  The  de- 
cree of  the  trial  court,  which  was  reversed, 
adjudged  that  the  real  estate  situated  in  New 
York  standing  in  the  defendant's  name  upon 
the  records,  was  the  property  of  the  plain tlflTs, 
and  decreed  that  the  same  should  be  held  by 
her  in  trust  for  them. 

In  Servis  v.  Nelson,  14  N.  J.  Eq.  101,  the 
court  said,  la  effect,  that  a  trust  sought  to  be 
established  In  land  in  New  York  could  not  be 
enforced  in  a  court  in  New  Jersey.  The  case, 
however,  was  decided  on  other  grounds. 

The  decision  In  Pickett  v.  Ferguson,  86 
Tenn.  642,  8  S.  W.  386,  denying  any  relief  un- 
der a  bin  to  establish  a  resulting  trust  in  land 
in  Arkansas  by  reason  of  its  purchase  by  de- 
fendant at  a  Judicial  sale  while  holding  it  un- 
der a  lease  from  the  complainant,  was  upon 
the  ground  that  a  resulting  trust  does  not 
arise  under  such  circumstances,  and  the  ques- 
tion of  the  Jurisdiction  of  the  court  of  Ten- 
nessee to  entertain  such  a  suit,  assuming  the 
existence  of  a  trust,  was  not  decided.  Upon 
the  original  hearing  In  the  case,  however,  the 
court  was  of  the  oplnloli  that  it  would  not  have 
Jurisdiction  of  a  suit  to  enforce  a  constructive 
trust  based  upon  the  mere  relation  of  land- 
lord and  tenant  In  the  absence  of  any  actual 
fraud  on  the  latter*s  part.  It  Is  said  that  the 
authorities  limited  the  Jurisdiction  of  the  courts 
of  equity  to  make  decrees  respecting  land  situ- 
ated in  other  states  or  countries  to  cases  of 
contract,  trust,  and  fraud,  and  that  the  ration- 
ale .of  that  limitation  required  that  the  con- 
tract, trust,  and  fraud,  Intended  by  the  court 
In  establishing  the  limitation,  should  be  under- 
stood to  be  an  express  contract,  a  direct  trust, 
an  actual  fraud;  that  the  constructive  trust 
arising  from  actual  fraud  should  be  classed 
under  the  head  of  **fraud"  in  the  statement  of 
the  limitation.  Upon  a  reconsideration  of  the 
case,  however,  the  court  came  to  the  conclu- 
sion that  the  decision  ought  to  be  placed  upon 
the  fundamental  ground  already  stated,  and 
said  that  Its  former  opinion  was  not  to  be  re- 
garded as  a  precedent. 

While  a  court  may,  by  virtue  of  its  personal 
Jurisdiction  of  the  parties,  declare  and  enforce 
a  trust  with  respect  to  real  property  beyond 
the  Jurisdiction,  a  court  of  one  state  or  country 
cannot,  by  its  decree  appointing  a  new  trustee 
in  the  place  of  one  named  in  a  will,  deed,  or 
trust,  affect  the  real  property  In  another; 
and  a  conveyance  by  such  substituted  trustee 
Is  equally  Ineffectual. 
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Thus,  a  court  of  one  Jurisdiction  cannot,  by 
its  decree  appointing  a  new  trustee  in  place  of 
the  one  named  in  a  will,  affect  the  title  to  real 
property  in  another  state.  Corbett  v.  Nutt,  10 
Wall.  464,  19  L.  ed.  976. 

A  court  of  another  state  has  no  Jurisdiction 
to  appoint  a  trustee  to  tonvey  property  In  the 
District  of  Columbia.  And  the  decree  appoint- 
ing him,  and  his  sale  of  the  property  thereun- 
der, are  an  absolute  nullity.  Contee  v.  Lyons, 
8  Mackey,  207. 

A  court  of  the  state  In  which  the  testator 
was  domiciled,  and  In  which  a  will  creating  a 
trust  estate  In  lands  In  Illinois  was  executed, 
cannot,  by  the  appointment  of  a  trustee  In 
the  place  of  the  person  designated  in  the  will, 
who  refused  to  serve,  effect  a  transfer  of  title 
to  such  appointee.  That  court  can  only  act  in 
personam,  and  the  outside  limit  of  Its  powers 
would  be  to  compel  those  having  the  legal  title 
to  convey  It  to  the  trustee  after  his  appoint- 
ment. West  V,  Fits,  109  III.  425.  The  court, 
however,  did  not  concede,  except  for  the  pur- 
poses of  the  argument,  that  the  court  of  the 
testator's  domlcll  would  have  the  power  to 
compel  such  a  conveyance. 

Glen  V.  Gibson,  9  Barb.  634,  refused  to  recog- 
nize, or  give  any  effect  to,  a  decree  of  a  court 
of  Maryland  appointing  trustees  In  place  of  a 
deceased  trustee,  under  a  deed  of  trust  relating 
to  real  property  In .  New  York,  and  directing 
them  to  carry  out  a  contract  of  sale  for  such 
land.  In  this  case,  however,  the  trust  estate 
vested  In  the  court  of  chanco-y  of  New  York 
upon  the  decease  of  the  original  trustee. 

A  sale  o'  land  In  Ohio  by  a  trustee  substi- 
tuted by  a  court  of  Virginia  in  place  of  the 
deceased  trustee  designated  by  the  conveyance 
Is  Invalid.     Henry  v.  Doctor,  9  Ohio,  49. 

The  aripoliitment  of  a  trustee  by  the  court 
of  another  state.  In  the  place  of  a  deceased 
trustee  to  whom  land  in  Pennsylvania  had  been 
conveyed,  vests  no  title  in  the  trustee  thus  ap- 
pointed so  as  to  enable  him  to  maintain  eject- 
ment for  it,  notwithstanding  that  the  creator 
of  the  trust  was  domiciled  In  the  other  state. 
Williams  V.  Mans,  6  Watts,  278,  81  Am.  Dec 
465. 

Smith  V.  Davis,  90  Cal.  25,  25  Am.  St.  Rep. 
92,  27  Pac.  26,  however,  held  that  a  court  of  a 
state  In  which  a  trust  deed  respecting  land  in 
another  state  is  executed  may,  if  it  has  Jo- 
riPdiction  of  the  parties,  appoint  a  new  trus- 
tee to  carry  out  the  trust  if  the  trustee  named 
In  the  deed  refuses  to  act,  and  the  deed  pro- 
vides for  the  appointment  of  a  new  trustee  in 
such  event.  The  court  said  that.  If  the  title 
to  the  realty  does  not  vest  In  the  new  trustee, 
there  Is  no  basis  whatever  for  the  contention 
that  the  decree  affects  the  title  to  real  prop- 
erty; and  that.  If  the  title  to  the  realty  does 
vest  in  the  trustee,  It  must  be  by  operation  of 
law,  or  by  virtue  of  the  contract  of  the  par- 
ties, since  the  decree  does  not  so  provide,  and 
doc&  not  purport  ev  propria  vigors  to  vest  a 
title  In  the  trustee. 

It  will  be  observed  that  the  last  case  begs 
the  question  as  to  the  effect  of  Its  decree,  mere- 
ly contenting  itself  with  rendering  the  decree 
without  concerning  itself  with  the  effect  of  the 
decree  when  rendered.  Usually,  however,  as 
pohited  out  in  supra,  II.,  b,  a  court  of  equity 
does  not  assume  Jurisdiction  of  a  suit,  the  pur- 
pose of  which  is  to  affect  land  in  another  state 
or  country,  unless  its  decree,  when  rendered. 
will  be  ell'octlve  to  accomplish  the  purpose  for 
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which  Ve  suit  Is  brought.  In  other  words, 
the  courts  will  not  go  through  the  form  of 
entertaining  a  suit  for  the  purpose  of  render- 
ing a  decree  which  can  have  no  practical 
effect. 

In  Barger  ▼.  Buckland,  28  Gratt.  850,  where 
a  deed  of  trust  was  executed  to'  secure  a  debt 
on  a  tract  of  land  which,  at  the  time,  was 
wholly  within  Virginia^  but  part  ef  which  was 
subsequently  incorporated  Into  West  Virginia, 
the  court,  upon  default  of  payment  (there  be- 
ing no  t^u^tee  to  execute  the  contract  of  the 
parties  to  sell  the  land  and  pay  the  debt),  de- 
creed that,  unless  the  grantor  should  pay  the 
debt  within  a  prescribed  period,  certain  named 
persons  should  execute  the  trust  by  selling  the 
land  and  applying  the  proceeds  in  payment  of 
ti\e  debt. 

In  the  subsequent  case  of  Poindexter  v.  Bur- 
well,  82  Va.  607,  it  was  said  that  the  deci- 
sion in  the  last  case  might  be  taken  at  first 
glance  as  an  exception  to  the  rule  that  the 
courts  of  one  state  cannot  decree  a  sale  of 
lands  lying  in  another;  but  that  the  case  was 
distinguishable  from  the  rule  by  reason  of  its 
peculiar  circumstances. 

b.   Suit  for  speciflo  performance. 

See  also  Mariposa  Co.  ▼.  Garrison,  26  How.  Pr. 
448,  infra.  III.,  h. 

In  Penn.  v.  Baltimore,  1  Ves.  Sr.  444,  2  White 
k  T.  Lead.  Cas.  in  Eq.  023, — one  of  the  first 
cases  which  asserted  the  indirect  jurisdiction  of 
equity  in  re8p«ct  of  land  beyond  the  territorial 
jurisdiction,— the  chancellor  decreed  specific 
performance  of  articles  executed  in  England 
concerning  the  boundaries  of  two  provinces  in 
America.  And  the  specific  performance  of  con- 
tracts relating  to  real  property  has  since  been 
one  of  the  favorite  subjects  of  this  peculiar 
Jurisdiction. 

In  Archer  ▼.  Preston,  1  Eq.  Cas.  Abr.  333, 
cited  in  1  Vem.  77,  the  defendant  coming  into 
England,  a  bill  was  exhibited  against  him 
there  to  answer  a  contract  made  of  land  in  Ire- 
land ;  and,  notwithstanding  that  the  land  lay 
in  Ireland,  and  was  under  the  act  of  settle- 
ment there,  yet  a  ne  exeat  regno  was  granted, 
and  process  against  him  to  answer ;  and  when 
he  afterwards  went  into  Ireland  without  an- 
swering he  was  sent  for  by  special  order  from 
the  King,  and  made  to  answer  the  contempt 
and  to  abide  the  Justice  of  the  court. 

So,  courts,  having  personal  Jurisdiction  of 
the  parties,  have  frequently  asserted  and  exer- 
cised Jurisdiction  to  enforce  specific  perform- 
ance upon  the  part  of  the  vendor  of  contracts 
to  convey  land  in  another  state  or  country,  up- 
on the  ground  that  the  decree  in  such  case  is 
in  personam,  and  not  in  rem,  and  that  the 
vendor  may  be  compelled  by  process  against  the 
person  to  execute  a  conveyance  which  shall  be 
sufllcient,  according  to  the  law  of  the  place 
where  the  land  is  situated,  to  pass  the  title. 
Montgomery  v.  United  States,  36  Fed.  4 ; 
Smith  V.  Davis,  90  Cal.  25,  25  Am.  St.  Rep. 
92,  27  Pac.  26  (obiter)  ;  Winn  v.  Strickland, 
34  Fla.  610,  16  So.  606  (obiter)  ;  Cloud  v. 
Greasley,  125  111.  313,  17  N.  E.  826;  Bethell 
V.  Bethell,  92  Ind.  318  (obiter)  ;  Rea  v.  Fergu- 
son (Iowa)  102  N.  W.  778;  Brown  v.  Des- 
mond, 100  Mass.  267 ;  Olney  v.  Eaton,  66  Mo. 
563;  Davis  v.  Headley,  22  N.  J.  Eq.  115; 
Potter  V.  Hollister,  45  N.  J.  Eq.  508,  18  Atl. 
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204;  Lindley  v.  OReilly,  50  N.  J.  L.  636,  1 
L.  R.  A.  79,  7  Am.  St.  Rep.  802,  15  Atl.  379 ; 
Sutphen  v.  Fowler,  9  Paige,  280;  Shattuck  v. 
Cassidy,  3  Edw.  Ch.  152 ;  Newton  v.  Bronson, 
13  N.  Y.  587,  67  Am.  Dec.  89;  Burnley  v. 
Stevenson,  24  Ohio  St.  474,  15  Am.  Rep.  621 ; 
Conover  v.  Wright,  9  Pa.  Dist.  R.  688 ;  John- 
son V.  KImbro,  3  Head,  657,  75  Am.  Dec.  781 
(obiter)  ;  Morris  v.  Hand,  70  Tex.  481,  8  S. 
W.  210;  Montgomery  v.  Ruppensburg,  31  Ont. 
Rep.  433.  See  also  Ward  v.  Arredondo,  Hopk. 
Ch.  213,  14  Am.  Dec.  543,  supra,  II.,  b. 

In  Episcopal  Church  v.  Wiley,  2  Hill,  Eq. 
584,  30  Am.  Dec.  386,  it  was  held  that  a  court 
of  South  Carolina  may  entertain  a  suit  by  the 
vendor,  who  tenders  title  deeds,  to  compel  the 
specific  performance  by  the  purchaser  of  a  con- 
tract for  the  purchase  of  lands  in  Georgia. 
Johnston,  Chancellor,  however,  said  that  he 
was  not  prepared  to  go  to  the  length  of  the 
decisions  which  hold  that  a  defendant  within 
the  Jurisdiction  may  be  compelled  to  make  con- 
veyances or  deliver  possession  of  lands  in  for- 
eign parts;  and  that  he  wa's  inclined  to  think 
that  he  would  not  have  sustained  a  bill  by  the 
purchaser  against  the  vendor  for  specific  per- 
formance. This  intimation  against  the  Ju- 
risdiction to  compel  specific  performance  upon 
the  part  of  the  vendor  is  clearly  against  the 
great  weight  of  authority  as  shown  above. 

It  is  also  settled  that  a  suit  will  lie  in  one 
fitate  by  the  vendor  against  the  purchaser  to 
enforce  specific  performance,  although  the  land 
lies  in  another  state.  Garden  City  Sand  Co. 
V.  Miller,  157  111.  225,  41  N.  E.  753;  Robin- 
son Mineral  Spring  Co.  v.  De  Bautte,  50  La. 
Ann.  1281,  23  So.  865;  Myers  v.  De  Mier,  4 
Daly,  343 ;  Baldwin  v.  Talmadge,  7  Jones  &  S. 
400.  And  see  Episcopal  Church  v.  Wiley,  2 
Hill,  Eq.  584,  30  Am.  Dec.  386. 

A  court  of  equity  may  compel  a  purchaser 
of  land  specifically  to  perform  his  contract  of 
purchase,  although  the  land  is  situated  abroad, 
and  the  contract  was  made  and  was  to  have 
been  performed  abroad,  and  the  plaintiff  is  a 
nonresident ;  the  defendant  being  duly  served 
with  process,  and  subject  to  the  Jurisdiction. 
Cleveland  v.  Burrill,  25  Barb.  532. 

In  a  suit  in  the  Federal  courts  for  specific 
performance  of  telegraph  right-of-way  con- 
tracts with  certain  consolidated  railroad  com- 
panies, the  necessary  parties  being  subject  to 
the  court's  Jurisdiction,  it  is  immaterial  that 
a  portion  of  the  property  affected  is  beyond  the 
court's  territorial  Jurisdiction.  Western  U. 
Teleg.  Co.  V.  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
137  Fed.  435. 

On  a  bill  in  equity  for  specific  performance 
of  an  agreement  to  assign  a  bond  for  the  con- 
veyance of  land  In  another  state,  the  court  will 
entertain  Jurisdiction  against  third  persons  re- 
siding in  that  state,  who  have  taken  a  convey- 
ance of  the  land  pending  the  suit  with  notice 
of  the  plaintiff's  rights,  and,  being  made  parties 
to  the  suit,  have  been  served  with  process  in 
the  state,  and  have  once  appeared  and  an- 
swered without  objecting  to  the  Jurisdiction. 
Pingree  v.  Coffin,  12  Gray,  288. 

Penn  v.  Hayward,  14  Ohio  St.  302,  while  con- 
ceding the  general  proposition  that  a  court  of 
one  state  may  enforce  specific  performance  of 
a  contract  to  convey  real  property  in  another, 
refused  to  entertain  such  a  suit,  because  only 
part  of  the  persons  by  whom  the  conveyance 
must  be  executed  in  order  to  pass  the  com- 
plete title  were  personally  subject  to  the  Ju- 
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rlsdlction  of  the  court,  the  others  1)elnir  non- 
residents, and  not  served  personally  within  the 
tftate. 

Wilhite  ▼.  Skelton  (Ind.  Terr.)  82  8.  W.  982. 
held  that  a  court  of  Indian  territory  should  not 
take  Jurisdiction  of  a  suit  to  enforce  the  spe- 
clRe  performance  of  an  agreement  for  the  Joint 
purchase  and  operation  of  a  lease  of  oil  lands 
In  Oklahoma,  where  the  terms  of  the  contract 
as  respects  the  manner  of  working,  the  extent 
to  which  the  operations  should  be  carried  on. 
and  the  consequent  royalty,  were  such  that 
they  could  not  be  enforced  so  as  to  do  Justice 
between  the  parties  without  the  constant  super- 
▼ision  of  the  court. 

Kansas  ft  E.  R.  Constr.  Co.  ▼.  Topeka,  S.  & 
W.  R.  Co.  1S5  Mass.  S4,  46  Am.  Rep.  439,  held 
that  a  suit  would  not  lie  in  Massachusetts  for 
the  specific  performance  by  a  railroad  company 
of  a  construction  contract  with  the  complain 
ant,  whereby  the  former  agreed  to  deliver  cer- 
tain bonds  and  certificates  of  stock  in  payment 
of  work  to  be  performed  by  the  complainant  In 
a  foreign  state.  The  decision  is  upon  the 
ground  that  the  liabilities  which  the  defend 
ant  is  under  In  regard  to  the  construction  of 
the  roadway  In  the  other  state,  as  well  as  those 
which  the  complainant  has  assumed,  must  be 
determined  by  the  local  law  of  that  state,  as 
administered  by  its  appropriate  tribunals:  and 
that  at  every  step  such  tribunals  must  have 
the  right  to  determine,  as  occasions  for  inter- 
vention arise,  whether  the  duty  imposed  upon 
the  railroad  company  is  being  performed  and 
the  laws  of  the  state  observed. 

Port  Royal  R.  Co.  v.  Hammond,  58  Oa.  523. 
held  that  a  court  of  Georgia  would  not  enter- 
tain a  suit  for  the  specific  performance  of  an 
agreement  by  a  railroad  company,  a  domestic 
corporation,  with  respect  to  opening  ditches  on 
complainant's  land  in  South  Carolina,  keeping 
them  open  to  a  certain  depth,  and  constructing 
and  keeping  In  repair  cattle  guards  thereon. 
The  court  said  that,  if  the  act  required  to  be 
done  on  the  part  of  the  defendant,  in  the  suf- 
ficient execution  of  the  contract,  were  required 
to  be  performed  in  Georgia,  there  would  not 
seem  to  be  any  well-founded  objection  to  the 
Jurisdiction  of  the  court,  notwithstanding  that 
the  land  was  situated  in  another  state. 

e.  Suit  to  remove  cloud  upon  title;    to  cancel 
void  mortgage. 

See  also  Monnett  v.  Turple,  132  Ind.  482,  32 
N.  E.  328,  infra.  III.,  g.  1. 

A  United  States  court  sitting  in  one  state 
having  personal  Jurisdiction  of  the  defendant 
may  entertain  a  suit  to  remove  a  cloud  on  the 
title  of  real  property  in  another,  the  case  be- 
ing one  of  asserted  fraud,  or  of  a  constructive 
trust  created  by  operation  of  law.  Brlggs  v. 
French,  1  Snmn.  604,  Fed.  Cas.  No.  1,870. 

A  court  of  equity  having  Jurisdiction  of  the 
parties  has  also  Jurisdiction  to  compel  defend- 
ant to  release  and  discharge  an  apparent  cloud 
upon  the  title  to  land  situated  In  another  state. 
Remer  v.  Mackay,  35  Fed.  86.  The  court  said  : 
A  suit  to  remove  a  cloud  upon  title  is  a  pro 
ceedlng  In  equity,  and  equity,  as  a  rule,  op- 
erates wholly  in  personam.  It  operates  upon 
the  conscience  of  the  defendant  by  decreeing 
him  to  do,  or  refrain  from  doing,  some  special 
act:  and  the  general  effect  and  scope  of  a  de 
cree  In  a  court  of  equity  Is  aimed  at  the  TOli- 
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tlon  or  conscience  of  the  defendant.  T.'>e  conrt, 
therefore,  having  Jurisdiction  of  the  defendant, 
can  direct  its  decree  upon  him,  and  compel  him 
to  do  what  is  equitable  and  right,  under  the 
circumstances.  The  court  is  not  asked  to  pass 
upon  the  title  to  the  land,  but  only  to  say 
whether  the  defendant  shall  be  compelled  to 
release  and  discharge  an  apparent  cloud  upon 
title  if  the  court  shall  find  that  in  equity  he 
ought  to  do  so. 

A  court  of  chancery  of  one  state  having  per- 
sonal Jurisdiction  of  all  the  necessary  defend- 
ants may  entertain  a  suit  for  the  establishment 
of  the  right  of  the  complainant  to  a  tract  of 
land  in  another  state,  and,  as  an  incident  of 
that  relief,  to  restrain  the  defendants  from  In- 
terfering with  the  complainant's  possession, 
and  for  a  removal  of  their  claim  as  a  cloud 
upon  the  complainants  title.  Klrkiln  v.  At- 
las Sav.  &  L.  Asso.  (Tenn.  Ch.  App.)  60  B.  W. 
149. 

A  court  of  Indiana,  having  personal  Jurisdic- 
tion of  the  parties,  has  power  to  declare  a  note 
and  a  mortgage  securing  the  same  void,  be- 
cause executed  by  a  married  woman  as  seca- 
rlty  for  a  debt  of  her  husband,  and  to  enjoin 
defendant  from  attempting  to  enforce  either 
the  note  or  mortgage,  although  the  mortgaged 
land  lies  in  another  state.  Ft.  Wasrne  Trust 
Co.  V.  SIhler  (Ind.  App.)   72  N.  E.  494. 

A  court  of  equity  of  one  state  has  Jurisdic- 
tion to  compel  the  defendant  to  cancel  and  exe- 
cute a  discharge  of  a  mortgage  upon  land  in 
another,  given  to  secure  a  usurious  contract. 
Williams  V.   Fltzhngh,   87   N.   T.   444. 

A  court  of  one  state  has  the  right  and  pow- 
er, in  a  proper  case,  to  decree  a  mortgage  upon 
real  estate  void  for  usury,  and  to  compel  the 
party  holding  it  to  surrender  It  up  to  be  can- 
celed, although  the  lands  mortgaged  lie  in  an- 
other state.  Williams  v.  Ayrault,  81  Barb. 
368. 

It  will  be  observed  that  the  Jurisdiptlon  of 
a  suit  to  remove  a  cloud  on  the  title  of  real 
property  beyond  the  territorial  Jurisdiction  de- 
pends upon  the  proposition  that  such  a  suit  is. 
or  at  least  may  be,  a  suit  in  personam,  and  not 
in  rem;  and  support  for  this  proposition  is 
found  in  Hart  v.  Sanson,  110  tl.  8.  161.  28  L. 
ed.  101,  3  Sup.  Ct.  Rep.  686,  which  held  that 
the  decree  in  such  a  case,  unless  otherwise  pro- 
vided by  statute,  is  clearly  not  in  rem,  estab- 
lishing a  title  in  land,  but  operates  in  personam 
only  by  restraining  the  defendant  from  assert- 
ing his  claim,  and  by  directing  him  to  deliver 
up  his  deed  to  be  canceled,  or  to  execute  a  re- 
lease to  the  plaintiff:  and,  because  the  decree, 
in  the  absence  of  statute,  is  in  personam  and 
not  in  rem,  the  court  denied  the  power  to 
render  such  a  decrfe,  even  with  respect  to  land 
within  the  Jurisdiction,  upon  constructive  serv- 
ice against  a  nonresident 

d.  Foreclosure  of  mortgage  or  other  lien. 

It  is  clear  that  a  court  of  equity  may  enter- 
tain a  suit  for  the  strict  foreclosure  of  a  mort- 
gage upon  land  in  another  state  or  country, 
since  a  decree  in  personam  is  entirely  adequate 
for  the  purpose. 

A  court  in  New  York  having  Jurisdiction  of 
the  parties  may  maintain  an  action  for  the 
strict  foreclosure  6t  a  mortgage  upon  lands  In 
another  state.  House  v.  Lockwood,  40  Han* 
532. 

A  foreclosure  decree  being  a  decree  in  per- 
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^onam  deprlvlDg  the  mortgagor  of  his  personal 
right  to  redeem,  an  Ehiglish  court  of  chancery 
bas  Jurisdiction  to  make  such  a  decree  in  re- 
apect  to  a  mortgage  hetween  an  English  mort- 
gagor and  mortgagee  upon  land  in  one  of  the 
colonies.  Paget  ▼.  Ede,  L.  R.  18  Eq.  118. 
The  decision  was  upon  the  assumption  that  the 
legal  title  was  in  the  mortgagee,  and  that  the 
mortgagor  merely  had  an  equity  of  redemption, 
which  was  not,  In  the  proper  technical  legal 
sense,  an  estate  In  the  land. 

A  court  of  equity  in  England  having  Jurisdic- 
tion of  the  person  of  the  defendant  may  en- 
tertain a  hill  to  require  him  to  redeem  a  mort- 
gage upon  land  outside  of  England,  or  he  fore- 
closed.    Toller  y.  Carteret,  2  Vem.  405. 

But,  a  power  of  sale  in  a  mortgage  on  land 
without  the  state,  and  proceedings  under  it, 
are  not  regulated  hy  the  New  York  statutes 
with  reference  to  the  foreclosure  of  mortgages 
by  advertisement  Elliott  v.  Wood,  46  N.  Y. 
71. 

Because  of  the  principle  referred  to  In  IV., 
infra,  that  a  sale  or  conveyance  of  real  prop- 
erty in  one  state  or  country  by  a  master,  or 
commissioner,  or  other  officer  appointed  by  a 
court  of  another  state  or  country.  Is  entirely  in- 
effectual, it  has  sometimes  been  supposed  that 
a  court  of  one  state  or  country  has  no  Jurisdic- 
tion of  a  suit  for  the  foreclosure  of  a  mort- 
gage upon   land  in  another,  if  a  Judicial  sale 
Is  necessary   In  order  to  make  the  decree  of 
foreclosure  effectual ;  and  this  principle  would 
be  fatal  to  the  Jurisdiction,  In  such  a*  case.  If 
the   court  were   limited  to  a  decree  directing 
the  sale  of  the  property.     But,  while  that  Is 
the  usual  form  of  a  decree  of  foreclosure  when 
the  property  Is  within  the  territorial  Jurisdic- 
tion, the  court  may  add  to  It  a  direction  that 
the  mortragor.  or  the  owner  of  the  equity  of 
redemption,  shall  convey  or  release  his  title  to 
the  purchaser  at  the  sale.     While,  therefore,  a 
decree  of  foreclosure  In  the  usual  form,  mere- 
h  ly  directing  a  sale  of  the  property.  Is  of  Itself 
',   void,  and  without  effect  so  far  as  property  be- 
ll youd   the  territorial  Jurisdiction  Is  concerned, 
I*'  the  Jurisdiction  of  a  court  of  one  state  or  coun- 
'    try  to  decree  a  sale  under  a  mortgage  of  prop- 
^   erty  used  as  an  entirety,  lying  In  part  In  the 
'   state  In  which  the  suit  Is  brought  and  In  part 
.  in  another  state  or  states,  and  to  direct  the 
\  mortgagor  or  owner  of  the  equity  of  redemption 
\  to  ezectite  a  deed  fo  the  purchaser,  has  been 
^upheld  In  a  number  qf  cases. 

Thus,  In  a  foreclosure  of  a  mortgage  upon  a 
railroad  lying  partly  In  one  state  and  partly  In 
another,  a  court  of  equity  In  one  state  may  de- 
cree a  sale  of  the  entire  road  lying  In  both 
states,  anddlrect  a  deed  to  the  purchaser.  Mul- 
ler  V.  Dows,  94  U.  8.  444,  24  L.  ed.  207.  Tte 
action  was  brought  In  a  Federal  court  sitting 
in  Iowa,  and  the  decree  covered  a  part  of  the 
line  In  Missouri,  as  well  as  the  part  In  Iowa. 
The  decree  directed  a  sale  of  the  entire  prop- 
erty covered  by  the  mortgage,  directed  the 
master  to  execute  a  good  and  sufficient  deed  to 
the  purchaser,  declared  that  the  defendants  be 
barred  and  foreclosed  from  all  Interest  In  the 
property,  directed  the  mortgagor  to  surrender 
to  the  purchaser  the  property  sold  and  con- 
veyed upon  the  execution,  approval,  and  deliv- 
ery of  the  master's  deed,  and,  as  a  further  as- 
surance, directed  the  mortgagor  to  execute  a 
deed  of  the  proparty  to  the  purchaser.  The 
decision  is  expressly  referred  to  the  general 
principle  that  a  court  of  equity,  having  Ju- 
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rlsdlctlon  of  the  person,  .may  decree  a  convey- 
ance by  him  of  land  in  another  state,  and  may 
enforce  the  decree  by  process. 

A  United  States  circuit  court  has  Juriedie- 
tion  of  a  suit  to  foreclose  a  mortgage  upon  a 
bridge  located  partly  in  Texas  and  partly  in 
Mexico,  as  to  that  portion  of  the  bridge  lying 
In  Mexico.  International  Bridge  k  Tramway 
Co.  V.  Holland  Trust  Co.  26  C.  C.  A.  460,  62 
U.  S.  App.  240,  81  Fed.  422.  The  suit  was 
brought  by  the  trustee  named  in  the  mortgage, 
and  the  decree  directed  a  sale  by  a  master :  and 
the  bridge  company,  its  officers  and  directors, 
were  required  to  execute  conveyances,  good  and 
sufficient  under  the  laws  of  Texas,  to  the  pur- 
chaser for  such  part  of  the  property  as  was 
situated  In  that  state,  and  good  and  sufficient 
conveyances,  according  to  the  law  of  Mexico, 
for  such  of  the  property  as  was  in  Mexico. 

A  court  of  chancery  has  Jurisdiction  of  a 
bill  for  the  foreclosure  of  a  railroad  mortgage, 
although  embracing  property  out  of  the  state 
as  well  as  property  within  it.  Mead  v.  New 
York,  n.  k  N.  R.  Co.  45.  Conn.  100. 

A  court  having  Jurisdiction  over  a  railroad 
corporation  owning  a  continuous  line  located 
partly  In  the  state  and  partly  in  an  adjoining 
state  may.  In  the  exercise  of  its  equitable  pow- 
ers, make  a  decree  foreclosing  a  mortgage  up- 
on the  road  with  respect  to  the  property  situ- 
ated in  both  states;  and  may  effectuate  the 
decree  by  directing  a  sale  of  the  whole  prop- 
erty, and  an  execution  of  the  proper  conveyance 
to  the  purchaser  by  the  receiver,  the  trustee,, 
and  the  mortgagor.  McTlghe  v.  Macon  Constr. 
Co.  04  Ga.  806,  .S2  L.  R.  A.  208,  47  Am.  St. 
Rep.  153,  21  S.  E.  701. 

A  state  court  has  Jurisdiction,  where  all  the 
parties  In  interest  are  before  It,  to  direct  a 
sale  as  an  entirety,  under  a  power  In  a  mort- 
gage, of  a  canal  and  Its  franchises  extending 
Into  another  state;  but.  If  the  portion  within 
that  state  Is  In  the  possession  of  receivers  ap- 
pointed therein,  a  concurring  or  ancillary  de- 
cree must  be  obtained  before  a  sale  can  be 
had.  Brown  v.  Chesapeake  9t  O.  Canal  Co.  73 
Md.   567. 

That  a  portion  of  a  railroad  covered  by  a 
mortgage  lies  In  another  state  does  not  deprive 
a  court  of  New  York  of  Jurisdiction  of  a  suit 
to  foreclose  the  mortgage.  The  decree  of  fore- 
closure cannot  be  directly  executed  In  a  foreign 
state :  but  the  mortgagor.  If  subject  to  the  Ju- 
risdiction, can  be  ordered  to  executer  a  con- 
veyance In  aid  of  the  sale  under  it  In  the  per- 
formance of  a  covenant  for  further  assurance. 
Union  Trust  Co.  v.  Olmsted,  102  N.  Y.  729,  7 
N.  E.  822. 

The  decree  rendered  by  the  supreme  court  in 
the  last  case  was  an  ordinary  decree  of  fore- 
closure, and  the  property  in  both  states  was 
sold  in  pursuance  thereof.  The  court  of  ap- 
peals held  that  the  order  requiring  the  mort- 
gagor to  convey  coald  be  made  after  the  report 
of  sale  and  by  way  of  amendment  to -the  de- 
cree. 

An  ordinary  decree  of  foreclosure  of  a  mort- 
gage, directing  the  sale  of  the  part  of  the  mort- 
gaged premises  that  are  situated  In  another 
state,  as  well  as  those  that  are  situated  In  the 
state  In  which  the  decree  is  rendered,  may  be 
amended,  even  after  a  sale,  by  a  provision  re- 
quiring the  mortgagor  to  execute  to  the  par- 
chaser  a  deed  of  the  mortgaged  property  lying 
outside  the  state.     Ihid. 

A  court  has  Jurisdiction  of  an  action  to  for«- 
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dose  a  mortgage  upon  land  located  partly  In 
the  state  and  partly  in  another  state,  and  may, 
when  the  mortgagors  are  residents  of  the  state, 
and  have  personally  heen  served  with  process 
therein,  provide  In  the  decree  that  the  referee 
shall  sell  all  the  mortgaged  land,  and  that  the 
mortgagors  shall  convey  the  land  in  the  other 
state  to  the  purchaser.  Mead  v.  Brockner,  82 
App.  Div.  480,  81  N.  Y.  Supp.  594.  The  court 
said  that  the  principle  upon  which  the  Jurisdic- 
tion is  exercised  In  such  cases  Is  that,  while  a 
court  of  equity  has  no  power  to  transfer  the 
title  to  the  alien  land  by  a  Judgment  in  rem.  It 
can  compel  a  conveyance  by  a  decree  in  per- 
sonam against  a  party  who  holds  the  title,  and 
over  whom  it  has  acquired  Jurisdiction.  The 
reason  for  its  exercise  is  found  in  the  necessity 
and  convenience  of  disposing  of  property  by  a 
single  sale  where  it  cannot  be  advantageously 
sold  In  fragments,  and  it  is  quite  as  applicable 
in  kind,  if  not  in  degree,  to  the  case  of  a  house 
and  lot,  or  of  a  farm  situated  in  two  adjoining 
states,  as  to  the  case  of  a  railroad. 

A  court  having  Jurisdiction  of  the  trustee 
under  a  mortgage  covering  railroad  property 
in  two  or  more  states  may.  by  its  decree 
operating  upon  the  trustee  himself,  authorize 
him  to  sell  and  convey  whatever  interest  of  the 
railroad  company  will  pass  under  the  terms  of 
the  mortgage,  wherever  the  property  may  be 
situated.  McElrath  v.  Pittsburg  &  S.  R.  Co. 
65  Pa.  189. 

King  V.  Tuscumbla,  C,  &  D.  B,  Co.  Fed.  Cas. 
No.  7,808,  denied  the  Jurisdiction  of  a  district 
court  of  the  United  States  sitting  in  Alabama 
to  decree  foreclosure  and  sale  of  land  in  Mis- 
sissippi under  a  mortgage.  The  court  said 
that  it  might,  in  a  proper  case,  compel  the  rail- 
road company  to  convey  to  the  complainants, 
but  that  it  could  make  no  decree  which  would 
operate  directly  upon  the  land,  and  that  it 
therefore  could  not  decree  a  foreclosure,  nor  a 
sale  of  the  land  lying  in  Mississippi. 

Guarantee  Trust  &  S.  D.  Co.  v.  Delta  A  P. 
Land  Co.  43  C.  C.  A.  396,  104  Fed.  5,  held 
that  a  sale  of  lands  owned  by  a  railroad  com- 
pany in  Mississippi,  by  a  master  or  commis- 
8i<mer  appointed  by  a  decree  rendered  In  a 
United  States  circuit  court  for  the  western  dis- 
trict of  Tennessee,  in  a  suit  to  foreclose  a 
mortgage  upon  the  property,  does  not  affect  the 
title,  since  the  court  had  no  Jurisdiction  to  de- 
cree the  sale.  The  case  is  distinguished  from 
Muller  Y.  DowB,  94  U.  S.  444,  24  L.  ed.  207, 
supra,  upon  the  ground  that  In  the  latter  case 
the  sale  was  made  at  the  instance  of  the  trus- 
tees in  the  mortgage,  who,  notwithstanding  the 
appeal,  could  be  directed  by  the  trial  court  to 
Join  in  a  conveyance;  and  that  the  mortgagor 
was  required  to  execute  a  deed  of  assurance  to 
the  purchaser  at  the  sale ;  whereas,  in  the  case 
at  bar  the  action  was  brought  by  a  bondhold- 
er, and  there  was  no  deed  of  assurance  either 
by  the  trustees  or  by  the  mortgagor.  It  Is 
further  pointed  out  that  the  property  involved 
in  the  case  at  bar  did  not  constitute  a  part  of 
the  railroad,  but  was  wild  and  uncultivated 
land.  This  fact  in  itself,  however,  would  not 
seem  to  be  sufficient  to  distinguish  the  case, 
on  principle,  from  the  MuIIer  Case,  though  it 
is  obvious  that  there  is  a  greater  necessity  for 
the  exercise  of  the  power  to  decree  a  sale  of 
so  much  of  the  property  as  is  within  another 
state  when  the  property  constitutes  a  part  of 
the  line  of  the  road,  than  when  it  is  not  a 
part  of  such  line ;  and,  therefore,  such  fact 
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might  aflTect  the  court's  discretion  as  to  the 
assumption  of  Jurisdiction. 

A  decree  of  foreclosure  rendered  in  New 
York,  end  a  deed  executed  by  a  referee  appoint- 
ed pursuant  to  that  decree,  covering  real  prop- 
erty in  New  York  and  Connecticut,  are  invalid 
so  far  as  the  property  in  Connecticut  is  con- 
cerned,  since  the  courts  of  the  state  in  which 
land  is  situated  will  not  recognize  the  right  of 
the  courts  in  other  states  to  affect  directly  the 
title  to  real  estate  in  the  former.  Farmers* 
rx)an  &  T.  Co.  v.  Postal  Teleg.  Co.  55  Conn. 
334,  8  Am.  St.  Rep.  53,  11  Atl.  184.  The  de- 
cree in  this  case  was  simply  the  ordinary  de- 
cree of  foreclosure  and  sale,  without  any  di- 
rection for  a  conveyance  by  the  mortgagor  or 
owner  of  the  equity  of  redemption  to  the  pur- 
chaser at  the  sale;  and  the  decision  is,  there- 
fore, not  inconsistent  with  those  above  cited 
which  sustain  the  Jurisdiction. 

A  decree  of  sale  of  real  property  upon  fore- 
closure of  a  mortgage  and  a  deed  made  In  pur- 
suance of  It  are  Ineffective  to  pass  the  title  to 
real  property  in  another  state,  whether  the  sale 
is  made  through  the  instrumentality  of  some 
ofQcer  designated  by  statute,  or  appointed  by 
the  court.  Pittsburgh  St  State  Line  R.  Co.  v. 
Rothschild,  8  Sadler  (Pa.)  83,  4  Atl.  385. 
This  decision  seems  to  l>e  explainable  in  the 
same  way  as  the  preceding  one. 

In  the  two  cases  next  cited  the  court  seems 
to  have  been  of  the  opinion  that  it  was  impos- 
sible to  make  a  decree  of  foreclosure  effective 
with  resnect  to  property  beyond  the  Jurisdic- 
tion, though  neither  expressly  denies  the  pow- 
er to  make  the  decree  thus  effective  by  the 
requisition  of  a  conveyance  or  release  from 
mortgagor  or  owner  of  the  equity  of  re- 
demption. 

The  courts  of  Ohio  have  no  Jurisdiction  to 
enforce  the  remedy  of  bondholders  by  the  fore- 
closure of  a  mortgage  upon  the  part  of  a  rail- 
road in  another  state.  Eaton  &  H.  R.  Co.  ▼. 
Hunt,  20  Ind.  457.  The  court  said  that,  al- 
though the  court  of  one  state  may  act  in  per- 
sonam upon  an  Individual  touching  real  prop- 
erty owned  by  him  in  another  state,  even  to 
ordering  him  to  sell  It,  yet.  If  he  refuses  obedi- 
ence to  the  order,  the  court  cannot  appoint  a 
commissioner  to  make  the  sale  in  his  stead,  and 
is  powerless  to  effect  the  sale. 

A  court  of  New  York  has  no  Jurisdiction.  In 
a  suit  for  foreclosure  of  a>  mortgage  covering 
real  property  situated  in  New  York  and  other 
states,  and  used  as  an  entirety  by  a  telegraph 
company,  to  decree  a  sale  of  so  much  of  the 
property  as  is  stiuated  beyond  the  limits  of  the 
state.  Farmers'  Loan  &  T.  Co.  v.  Bankers'  & 
M.  Teleg.  Co.  44  Hun,  400.  The  decree  in  this 
case,  in  addition  to  the  direction  of  a  sale.  ad- 
Judged  that  the  purchaser  of  the  property 
should  be  let  into  the  possession  and  enjoy- 
ment thereof,  and  that  every  person  in  posses- 
sion thereof  should  surrender  the  same  upon 
the  production  of  the  referee's  deed,  and  that 
the  purchaser  should  hold  and  enjoy  the  prop- 
erty. The  court  intimated  that  there  was  no 
way  In  which  such  provision  could  be  enforced 
or  made  effective. 

In  Cook  V.  Welgley  (N.  J.  Eq.)  59  Atl.  1029. 
it  seems  to  be  assumed  thut  the  Jurisdiction  of 
a  suit  in  New  Jersey  to  foreclose  a  mortgage 
upon  an  island  in  the  Hudson  river  was  de- 
pendent upon  whether  the  island,  under  the 
boundary  agreement  between  New  York  and 
New  Jersey,   was  within  the  letter's  Jurisdic- 
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tlon.  As  a  matter  of  faot,  however,  It  was 
held  that  the  defendants  were  already  preclud- 
ed as  to  the  Jurisdictional  question  by  the  fore- 
closure decree. 

Whether  or  not  the  parties  to  a  mortgage 
covering  real  property  In  New  York  and  other 
states  may,  with  respect  to  the  property  In 
New  York,  exclude  the  jurisdiction  of  the  court 
to  foreclose  the  mortgage  by  an  express  provi- 
sion therein  making  a  sale  of  the  premises  by 
the  mortgagee  the  exclusive  remedy  In  case  of 
default  In  payment,  they  may  do  so  with  re- 
spect to  land  In  the  other  states  In  the  ab- 
sence of  statutes  of  such  other  states  upon  the 
subject.  Farmers'  Loan  &  T.  Co.  v.  Bankers* 
&  M.  Teleg.  Co.  44  Hun,  400. 

A  court  of  a  province  has  no  power  to  order 
a  sale  as  an  entirety  of  a  division  of  a  rail- 
way, part  of  which  Is  within  and  part  without 
Its  Jurisdiction.  Grey  v.  Manitoba  &  N.  W. 
K.  Co.  [1897:  P.  C.l  A.  C.  254,  66  L.  J.  P.  C. 
N.  S.  66.  The  court  said  In  this  case:  "The 
thing  asked  for  by  the  bill  is  a  Judicial  sale  of 
land  partly  within  and  partly  out  of  the  Ju- 
risdiction as  an  entire  thing,  and  with  specific 
directions  by  the  court.  It  is  impossible  to  do 
that ;  the  decree  of  the  court  below  does  not 
do  it  directly,  and  it  has  been  hardly  more 
than  suggested  at  the  bar  that  there  is  any 
principle  or  authority  to  Justify  It."  The 
question,  was  not  presented  as  to  the  power  to 
grant  a  decree  directing  a  sale  of  land  beyond 
the  Jurisdiction,  in  connection  with  a  decree  re- 
quiring a  conveyance  by  the  mortgagor  or  own- 
er of  the  equity  of  redemption  to  the  pur- 
chaser at  the  sale. 

In  Strange  v.  Radford,  15  Ont.  Rep.  145,  an 
action  in  Ontario  for  sale,  for  delivery  of  pos- 
session, and  for  relief  under  a  covenant  in  a 
mortgage  upon  land  In  Manitoba,  the  court  said 
that  the  plaintiff  might  have  a  Judgment  of 
foreclosure,  as  such  Judgment  would  operate 
in  personam  to  extinguish  the  mortgagor's  per- 
sonal right  of  redemption  ;  but  that  the  court 
would  not  go  further  and  decree  a  sale  of  the 
property. ' 

A  suit  to  foreclose  a  lien  created  by  the 
transfer  to  plaintiff,  as  collateral  security,  of 
a  receipt  evidencing  the  ownership  of  an  equi- 
table estate  in  common  in  lands  in  New  York, 
is  in  rem  and  local,  and  cannot,  therefore,  be 
maintained  In  Michigan.  Richard  v.  Boyd,  124 
Mich.  306,  83  N.  W.  106.  The  Michigan  stat- 
ute provides  that  •actions  for  the  recovery  of 
any  real  estate,  or  for  the  recovery  of  the  pos- 
session of  real  estate,  shall  be  tried  in  the 
county  where  the  subject  of  the  action  shall  be 
situated. 

It  will  be  observed  that  in  the  cases  above 
cited,  which  sustained  the  Jurisdiction  of  a 
court  of  one  state  or  country  of  a  suit  to  fore- 
close a  mortgage  in  respect  of  real  property 
in  another  state  or  country,  the  property  In 
question  was  part  of  a  parcel  used  as  an  en- 
tirety, and  another  part  of  which  was  within 
the  territorial  Jurisdiction  of  the  court;  and 
such  fact  to  some  extent  undoubtedly  qualifies 
and  limits  those  decisions.  As  a  matter  of 
principle,  however,  and  so  far  as  the  absolute 
right  to  take  Jurisdiction  is  concerned,  it  would 
seem  to  make  no  difference  whether  all,  or  only 
part,  of  the  property  covered  by  the  mortgage 
Ifl  b^ond  the  territorial  Jurisdiction.  When, 
however,  the  mortgaged  property,  which  is  used 
as  an  entirety,  is  partly  within  and  partly  with- 
out the  territorial  Jurisdiction,  the  inconven- 
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ience  and  disadvantage  of  selling  it  in  parcels 
furnish  a  strong  reason  for  the  exercise  of  dis- 
cretlon  in  favor  of  the  Jurisdiction, — a  reason 
which  is  lacking  when  the  entire  mortgaged 
property  is  beyond  the  territorial  Jurisdiction. 
Thus,  Eaton  v.  McCall,  86  Me.  346,  41  Am. 
St.  Rep.  561,  29  Atl.  1103,  asserted  the  Ju- 
risdiction of  a  court  in  a  proper  case  to  fore- 
close a  mortgage  upon  land  in  another  state, 
and  to  make  the  decree  effective  by  a  deed  re- 
quiring the  mortgagor  to  convey ;  but  held 
that  the  court  will  not  exercise  such  Jurisdic- 
tion where  the  entire  property  is  situated  with- 
out the  state,  and  no  reason  is  shown  why  the 
mortgage  cannot  be  foreclosed  according  to  the 
laws  of  the  place  where  the  land  is  situated, 
without  loss  or  Inoonvenlence. 

e.  Buit  to  redeem. 

An  action  may  be  maintained  in  New  York 
which  is  substantially  to  redeem  from  a  for- 
feiture in  a  lease  of  land  in  another  state ;  and 
the  court  will  confer  the  final  relief  of  posses- 
sion, and  may,  as  an  Incident,  decree  defendant 
to  deliver  up  possession  of  the  land  to  the  own- 
er. Chase  v.  Knickerbocker  Phosphate  Co.  32 
App.  Di^.  400,  53  N.  Y.  Supp.  220. 

A  court  having  Jurisdiction  of  the  parties 
may  relieve  against  the  forfeiture  of  a  lease 
of  mining  property  in  another  state  for  nonpay- 
ment of  rent,  although  It  cannot  restore  the 
property  to  the  possession  of  the  lessee.  Sun- 
day Lake  Min.  Co.  v.  Wakefield,  72  Wis.  204, 
39  N.  W.  136. 

It  was  held  in  Henderson  v.  Bank  of  Ham- 
ilton, 23  Can.  S.  C.  716,  however,  that  a  court 
of  Ontario  had  no  Jurisdiction  of  a  suit,  by  one 
who  had  recovered  a  Judgment  in  Manitoba, 
which,  being  registered,  was,  by  virtue  of  a 
statute  of  Manitoba,  a  Hen  upon  real  property 
there,  to  redeem  from  a  prior  mortgage  upon 
the  land.  The  decision  was  upon  the  ground 
that  Lhe  charge  upon  the  land  was  exclusively 
a  real  right,  affecting  the  lands,  unaccompa- 
nied by  any  personal  liability  or  equity  enforce- 
able in  personam;  and  that  the  courts  of  Man- 
itoba restKlct  the  right  which  they  give  in  such 
cases  to  a  sale  of  the  lands. 

f.  Suit  to  reform  deed;  or  to  have  deed  de- 
clared  a  mart  (/age, 

A  court  of  one  state  has  Jurisdiction  of  a 
suit  to  reform  a  deed  of  land  In  another  state 
by  Incorporating  therein  a  personal  covenant 
of  seisin.  Bethell  v.  Bethell,  92  Ind.  318.  The 
decision  Is  upon  the  ground  that  a  decree  cor- 
recting a  mistake  operates  upon  the  contract 
and  parties ;  and,  where  the  contract  is  made 
in  the  state  where  the  parties  reside,  the  suit 
to  reform  it  is  properly  brought  in  that  state. 

A  court  of  equity  of  the  state  in  which  the 
parties  reside  has  Jurisdiction  to  decree  that  a 
deed,  absolute  In  form,  to  property  In  another 
state,  is,  m  effect,  a  mortgage  merely.  Reed 
V.  Reed,  75  Me.  264. 

So,  Clark  v.  Seagraves,  186  Mass.  430,  71  N. 
E.  813,  held  that  a  bill  would  lie  in  Massachu- 
setts to  have  a  deed  absolute  on  its  face  de- 
clared a  mortgage,  and  to  redeem  therefrom, 
though  the  land  lay  outside  the  state,  particu- 
larly where  the  deed  was  made  in  and  between 
citizens  of  the  state ;  since  such  a  bill  is  one  for 
relief  against  fraud,  and  is  not  a  bill  dealing 
with  the  title  to  an  estate  in  land. 

Liudley  v.  O'Reilly,  50  N.  J.  L.  636,  1  L.  B. 
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A.  79,  7  Am.  St.  Rep.  802»  16  Atl.  879,  seems  to 
assume  thai  a  bill  to  have  a  deed  absolute  on  Its 
face  declared  a  mortRage,  and  to  redeem  there- 
from, would  lie  Id  one  state  in  respect  of  lund 
in  another,  and  that  a  reconveyance  pursuant  to 
the  decree  in  such  a  case  would  be  effectual ; 
although  it  held  that  a  decree  rendered  by  a 
court  of  Pennsylvania,  having  jurisdiction  of 
the  parties,  which  dec  ared  that  a  deed  of  land 
in  New  Jersey,  absolute  on  its  face,  was  Intend- 
ed as  a  mortgage,  and  that  the  defendant  se- 
cured had  been  paid,  and  which  directed  the 
executor  of  the  deceased  grantee  to  execute  and 
deliver  to  the  grantor  a  deed  of  reconveyance, 
though  conclusive  within  Pennsylvania,  could 
not  be  allowed  to  affect  the  title  to  the  lands, 
and  did  not  extinguish  the  gi*antee*s  title,  in 
the  absence  of  a  conveyance  pursuant  to  the 
decree. 

Gunn  V.  Harper,  30  Ont.  Rep.  650,  while  con- 
ceding that  a  bill  would  lie  in  Ontario  to  have 
a  deed  absolute  on  its  face  declared  a  mortgage, 
and  for  redemption,  although  the  land  affected 
was  out  of  the  province.  If  the  action  were 
against  the  original  grantee  alone,  held  that  the 
suit  would  not  He  where  the  original  grantee 
had  conveyed  to  other  persons.  The  decision 
is  upon  the  ground  that  the  Jurisdiction  in  case 
of  land  beyond  the  territorial  jurisdiction  Is 
confined  to  cases  In  which  there  Is  either  a 
contract  between  the  parties,  or  something  in 
the  nature  of  a  trust. 

g.  Relief  from  fraud, 

1.  Ae  between  parties  or  privies. 

A  court  of  equity  of  one  state  or  country, 
having  personal  Jurisdiction  of  the  parties  may 
grant  relief  to  a  party  who  has  been  fraudu- 
lently deprived  of  the  title,  or  evidence  of  title, 
to  real  property  in  another  state  or  country,  by 
requiring  a  reconveyance. 

Thus,  It  was  held  by  Lord  Chancellor  Not- 
tingham, In  Arglasse  v.  Muschamp,  1  Vern.  75. 
that  courts  of  equity  In  England  may  relieve 
against  conveyances  obtained  by  fraud,  on  land 
In  Ireland.  The  decision  was  affirmed  on 
rehearing  by  Loi*d  Keeper  North  (1  Vern.  185). 
who  siiid  (hat  the  objection  that  the  court 
was  deficient  in  power  to  compel  a  performance 
of  Its  decree  because  it  could  not  sequester  the 
lands  In  question  was  of  no  weight:  and  It  did 
not  apppear  but  that  the  defendant  had  lands 
in  England,  and  then  those  would  be  subject 
to  a  sequestration. 

It  was  held  In  King  v.  Pillow,  90  Tenn.  287. 
16  S.  W.  469,  that  a  court  of  chancery  may 
compel  a  grantor  within  Its  Jurisdiction  to  sup- 
ply a  conveyance  to  a  tract  of  land  In  Arkansas, 
a  deed  of  which  he  had  obtained  possession 
fraudulently,  and  destroyed  after  delivery. 

The  same  position  was  taken  in  Pillow  v. 
King,  55  Ark.  633,  18  S.  W.  764.  which  held 
that  the  Tennessee  court  had  Jurisdiction  to 
grant  the  decree  Involved  in  the  last  case. 

MrOee  v.  Sweeney.  84  Cal.  100.  23  Pac.  1117, 
held  that  a  court  of  California,  by  reason  of  Its 
control  over  the  parties,  had  Jurisdiction  of  a 
cult  to  have  a  deed  to  real  property  In  Pennsyl- 
vania declared   void,   and   for  a   reconveyance. 

A  court  of  Michigan,  having  JurMlctlon  of 
the  person  of  defendant,  has  Jurisdiction  of  a 
suit  by  the  grantor  to  set  aside  a  deed,  and 
compel  a  reconveyance  of  land  in  Missouri  on 
the  ground  of  fraud.  Noble  v.  Grandin,  125 
Mich.  383,  84  N.  W.  465.  The  court  citea 
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Roberts  v.  Roberts,  124  Mich.  414,  83  N.  W.  132. 
to  the  effect  that  a  suit  to  compel  the  produc- 
tion of  a  deed  could  be  maintained  in  another 
county  than  where  the  lands  lay,  notwith- 
standing Mich.  Comp.  Laws,  |  434,  prqvidlng^ 
that  a  suit  in  chancery  shall  be  commenced  hi 
the  circuit  court  for  the  county  in  wjiich  the 
pioperty  in  dispute  is  situated,  if  the  subject 
matter  !s  local. 

In  D'lvernois  v.  Leavltt,  23  Barb.  63,  involv- 
ing an  assignment  for  creditors,  made  in  New 
York,  covering  real  property  in  another  statSr 
the  court  said:  "The  rights  relating  to  the  ac- 
quisition, enjoyment,  and  disposition  of  real 
property  are  prescribed  and  regulated  exclusive- 
ly by  the  laws  of  the  country  in  which  the^ 
property  is  situated.  Every  community,  Inde-  * 
pendent  and  sovereign,  possesses  this  power  as 
an  inherent  and  essential  element  of  its  sov- 
ereignty. No  other  community  can  interfere 
with  the  method  by  which  real  property  may 
he  acquired  or  lost,  the  tenure  by  which  It  may 
be  held,  the  duration  or  quantity  of  Interest 
In  It,  or  the  conditions  to  which  the  enjoyment 
of  It  is  subject:  but  an  instrument  purporting 
to  dispose  of  real  property  situated  In  another 
state  or  country  may,  nevertheless,  be  within 
the  reach  of  the  laws  of  the  state  in  which  the 
Instrument  is  executed,  and  may  be  assailed  on 
the  ground,  for  Instance,  that  the  instrument 
was  In  fraud  of  its  own  citizens,  or  that  It  was 
obtained  fraudulently  from  the  grantor.** 

Mussina  v.  Ailing,  11  La.  Ann.  568,  held 
that  a  court  of  Louisiana  had  no  Jurisdiction 
to  compel  a  reconveyance  of  land  in  Texas  up- 
on the  ground  of  ^f raud,  although  the  defendant 
was  within  Its  Jurisdiction.  The  court,  while 
conceding  that  the  courts  of  Ivoulslana  have 
both  common-law  and  equity  Jurisdiction  in  the 
sense  that  they  are  generally  competent  to  af- 
ford such  relief  to  parties  as  may  be  demanded 
In  a  Judicial  proceeding,  either  at  law  or  in 
chancery,  hi  those  states  which  recognize  the 
English  division  of  remedies,  said  that  It  did 
not  follow  that  all  the  prerogatives  claimed  by 
courts  of  common  law  and  courts  of  chancery, 
and  all  artificial  rules  and  peculiar  dogmas, 
should  be  usurped  by  the  courts  of  T^uislana. 
This  decision,  however,,  seems  to  have  been 
overruled  by  Selxas  v.  King,  39  La.  Ann.  510, 
2  So.  416,  infra. 

In  Monnett  v.  Turple.  132  Ind.  482,  32  N.  B. 
328.  the  plaintiff  prayed  a  Judgment  disafllrm- 
Ing  and  canceling  deeds  to  real  property  in 
other  states,  and  asked  that  the  title  to  lands 
by  decree  of  the  court  be  reinvested  in  the 
plaintiff,  free  and  discharged  from  all  claims 
of  the  defendant**,  upon  the  ground  that  the 
deeds  were  procured  fraudulently  and  without 
consideration  from  the  grantor,  who  was  at 
the  time  a  person  of  unsound  mind.  The  only 
point  involved  In  the  appeal  arose  from  the 
action  of  the  trial  court  in  refusing  to  grant 
the  plaintiff  a  trial  by  Jury :  and  the  correct- 
ness of  that  ruling  turned  upon  the  question 
whether  the  action  was  one  to  quiet  title,  in 
which  case,  undtr  the  provision  of  the  Code, 
It  was  trla^ble  by  Jury,  or  an  action  for  the  can- 
celation of  the  deeds.  In  ^hlch  case  It  would 
fall  within  the  exclusive  Jurisdiction  of  a 
court  of  equity,  and  therefore  be  triable  by  the 
court  without  a  Jury.  The  court  said  that  the 
fact  that  the  land  lay  beyond  the  territorial 
Jurisdiction  conclusively  characterised  the  ac- 
tion as  one  for  equitable  relief,  since  It  would 
be  wholly  beyond  the  Jurisdiction  of  the  court* 


1906. 


Pbootob  y.  Pbooiob. 


WJ 


of  the  ftate  to  quiet  the  title  to  sucb  land* 
whereas  in  an  action  in  equity  the  court  hav- 
ing Juritdiction  of  the  person  is  able,  by  proc- 
ess against  the  defendants  in  personam,  to 
enforce  its  decrees  affecting  land  without,  as 
well  as  within,  the  state. 

A  court  of  New  York,  having  Jurisdiction  of 
the  parties,  may  entertain  a  suit  by  the  stock- 
holders of  a  corporation  to  have  declared  void 
the  action  of  such  corporation,  and  of  another 
corporation  controlled  by  the  same  directors,  in 
canceling  a  lease  of  real  property  in  Mexico. 
Jacobs  V.  Mexican  Sugar  Ref.  Co.  104  App. 
Div.  242,  93  N.  Y.  Snpp.  776.  The  court  said 
that  the  plaintiffs  did  not  ask,  nor  could  they 
have  obtained,  a  Judgment  which  would  give 
them  possession  of  the  property. 

Some  of  the  cases  that  concede  the  Jurisdic- 
tion of  a  court  of  equity  of  one  state  or  coun- 
try, having  personal  Jurisdiction  of  the  parties 
to  grant  relief  from  a  conveyance,  obtained  by 
fraud,  of  land  in  another  state  or  country,  take 
the  position  that  the  decree  must  be  in  the  form 
of  one  compelling  the  reconveyance,  and  that 
a  decree  merely  canceling  the  conveyance 
which  is  attacked  on  the  ground  of  fraud, 
would  be  beyond  the  power  of  the  court. 

Thus,  in  Cooley  v.  Scarlett,  88  III.  816,  87 
Am.  Dec.  208,  the  court  said  that  It  could  not 
affirm  a  decree  canceling,  upon  the  ground  of 
fraud,  deeds  to  real  property  upon  land  in  an- 
other state;  but  that  the  decree  might  be  re- 
modeled so  as  to  bring  it  within  the  principles 
of  chancery  Jurisdiction,  and  still  afford  some 
protection  to  the  complainant.  It  then  said 
that  the  court  could  compel  the  defendants, 
who  were  personally  within  the  Jurisdiction  of 
the  court,  to  execute  to  the  complainant  a  re 
lease  of  all  claims  acquired  through  the  deed 
from  him ;  and  that,  if  they  refused  to  do  so. 
they  could  be  attached  for  contempt,  and  held 
in  custody  until  they  should  execute  the  decree : 
and  that  If,  in  the  meantime.  It  should  be  made 
to  appear  that  they  were  seeking  to  encumber 
titles  by  conveyances  to  third  persons,  that  also 
might  be  treated  as  a  contempt  for  which  the 
court  could  attach  and  punish  them ;  and  that, 
if  they  went  beyond  the  Jurisdiction,  the  court 
could  appoint  a  speclnl  commissioner  to  make 
the  conveyance  In  their  stead. 

A  court  of  Kentucky  has  no  Jurisdiction  to 
render  a  Judgment  declaring  a  deed  to  real 
property  in  New  Jersey  void ;  and  has  no  Ju- 
risdiction to  decree  a  conveyance  or  delivery  of 
possession  founded  on  that  decree.  Davis  v. 
Headley,  22  N.  J.  Eq.  115.  The  Judgment  in 
this  case,  which  the  court  of  New  Jersey  re 
fused  to  recognize  or  enforce,  not  only  declared 
that  the  conveyance  should  be  set  aside  and 
held  for  naught,  but  also  provided  that  the 
grantee  should  be  restrained  from  setting  up 
that  conveyance  in  any  suit  touching  the  prop- 
erty. 

Seixas  V.  King,  89  La.  Ann.  510.  2  So.  416, 
overruled  an  exception  to  the  Jurisdiction  of  a 
court  of  Louisiana  over  a  suit  against  a  real 
de^it  of  Lo^^Istann  to  annul  a  transfer  of  real 
estate  in  Mississippi.  It  is  Implied,  however, 
that  the  decree  must  be  in  the  form  of  a  per 
sonal  decree  against  the  defendant  compelling 
a  conveyance,  rather  than  a  direct  decree  in 
rem  annulling  the  conveyance  to  the  defend- 
ant. 

In  De  Klyn  ▼.  Watklns,  3  Sandf.  Ch.  185. 
however,  where  it  was  held  that  a  court  of 
equity  of  one  state  has  Jurisdiction  of  a  suit 
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to  set  aside  a  conveyance  of  land  in  another 
upon  the  ground  of  fraud,  the  court  said  that 
it  was  difficult  to  perceive  how  a  bill  to  set 
aside  a  conveyance  of  land  situated  abroad  re- 
lated to  the  title  of  the  land,  any  more  than 
a  bill  to  have  a  conveyance  decreed;  that  in 
each  case  the  object  is  to  devest  the  title  from 
the  person  who  holds  it,  and  in  each  case  it 
is  attained  in  the  same  mode,  by  process  of  the 
court  against  the  person  of  the  owner. 

So,  in  Guerrant  v.  Fowler,  1  Hen.  &  M.  5, 
it  was  held  that  a  person  being  within  the 
commonwealth  may  be  decreed  to  execute  a 
conveyance  for  lands  lying  In  another  state,  or 
to  cancel  a  deed  for  such  lands,  obtained  by 
fraud. 

But  a  decree  of  a  court  of  another  state 
which  had  Jurisdiction  of  the  parties,  declar- 
ing an  exchange  of  lands  void,  and  requiring 
reconveyances,  does  not  of  itself,  and  in  the 
absence  of  conveyances  pursuant  to  the  decree, 
devest  the  title  to  land  In  Texas.  Fryer  v. 
Meyers  (Tex.)  13  S.  W.  1026. 

Nor  are  the  parties  who  procured  the  de- 
cree estopped  to  assert*  the  title  to  the  land 
conveyed  to  them  in  the  exchange,  they  never 
having  complied  with  the  terms  of  the  decree, 
nor  claimed  the  lands  which  they  conveyed  in 
the  exchange.    Thid. 

A  court  of  Texas  has  Jurisdiction  of  a  suit 
to  rescind  a  sale  of  land  therein  on  the  ground 
of  fraud  and  lack  of  consideration,  notwith- 
standing that  the  purported  consideration  was 
the  conveyance  of  land  in  Tennessee  to  which, 
it  is  alleged,  the  defendant  had  no  title,  and 
which  therefore  constituted  no  consideration 
for  the  conveyance  of  the  land  In  Texas.  Paul 
V.  Cbenault  (Tex.  Civ.  App.)  69  S.  W.  579. 
The  objection  made  to  the  Jurisdiction  was  that 
It  involved  an  inquiry  into  the  title  of  land  Id 
Tennessee,  and  that  the  court  had  no  Jurisdic- 
tion to  determine  that  issue.  The  court,  how- 
ever, overruled  the  demurrer  to  the  Jurisdic- 
tion, and  proceeded  to  pass  upon  the  title  to 
the  Tennessee  land  for  the  purposes  of  the 
suit. 

The  decision  In  Cumberland  Coal  &  I.  Co.  ▼. 
Hoffman  Steam  Coal  Co.  SO  Barb.  169,  that  a 
court  of  New  York  would  not  entertain  a  suit 
between  two  Maryland  corporations  to  annul  a 
conveyance  of  land  In  the  latter  state  on  the 
trround  of  fi*aud,  the  conveyance  having  been 
executed  and  acknowledged  In  Maryland  and 
put  upon  record  there,  is  not  referable  to  gen- 
eral principles,  but  to  a  provision  of  the  C'ode 
defining  the  rights  of  nonresidents  to  bring  ac- 
tions against  foreign  corporations. 

In  Blake  v.  Blake,  18  Week.  Rep.  944,  where 
the  bill  was  filed  to  set  aside  certain  deeds  re- 
lating exclusively  to  property  in  Ireland,  the 
parties  being  residents  of  Ireland,  and  the  con- 
tract out  of  which  the  litigation  arose  having 
I)een  made  there,  the  court  sustained  a  plea  to 
the  Jurisdiction,  upon  the  ground  that  the  mat- 
ter should  be  decided  by  the  courts  of  Ireland. 
Some  parts  of  the  opinion  in  this  case  Indicate 
that  the  court  declined  Jurisdiction  as  a  mat- 
ter of  discretion ;  but  it  is  stated  in  the  report 
of  the  case  that  the  defendants  were  served 
out  of  the  Jurisdiction,  and  it  is  not  stated  that 
they  appeared  in  the  case  except  to  plead  to  the 
jurisdiction ;  and  the  opinion  states  that  the 
case  is  governed  by  Cookney  v.  Anderson.  32 
ii.  J.  Ch.  N.  S.  305,  Affirmed  in  32  L.  J.  Ch. 
N.  S.  427  (aupra,  II.,  c),  which  would  seem  to 
Indicate  that  the  decision  was  upon  the  ground 
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that  the  defendants  were  not  personally  sub- 
ject to  the  Jurisdiction. 

2.  As  between  one  party  and  creditors  of  the 
other. 

As  shown  In  the  last  subdivision,  the  requisi- 
tion of  a  reconveyance  affords  an  adequate 
means  of  granting  relief  from  a  fraudulent  con- 
veyance of  real  property  in  another  Jurisdic- 
tion, when  the  suit  Is  between  the  parties  to 
the  original  conveyance,  or  their  privies.  The 
situation  is  quite  different  when  the  suit  is  by 
creditors  of  a  grantor,  seeking  to  set  aside  a 
conveyance  of  real  property  in  another  Jurisdic- 
tion as  a  fraud  upon  them,  since  the  creditors, 
even  if  successful  In  maintaining  their  conten- 
tion, are  not  entitled  to  a  decree  requiring  the 
conveyance  of  the  land  to  them,  but  at  most 
are  only  entitled  to  a  decree  which  will  sub- 
ject the  land  to  the  payment  of  their  claims; 
and  it  is  difficult  to  worlc  out  this  relief  by  a 
decree  in  personam.  According  to  the  weight 
of  authority,  therefore,  a  creditor  of  the  grant- 
or cannot  maintain  a  bill  In  one  state  or  coun- 
try to  set  aside  a  conveyance  of  land  in  an- 
other, upon  the  ground  that  the  conveyance 
was  fraudulent  as  to  him. 

Thus,  a  suit  will  not  lie  by  a  Judgment 
creditor  in  one  state  to  set  aside  a  conveyance 
by  the  Judgment  debtor  of  land  in  another 
state,  as  a  fraud  upon  the  Judgment  creditor. 
Gray  v.  Folwell.  57  N.  J.  Bq.  446,  41  Atl.  869. 
The  court  said  that  It  was  quite  beyond  the 
power  of  the  court  to  make  any  decree  which 
would  subject  the  land  outside  of  the  state  to 
the  Hen,  or  by  any  decree  apply  It  to  the  pay- 
ment of  the  Judgment. 

A  Judgment  creditor's  suit  cannot  be  brought 
in  New  York,  founded  upon  a  Judgment  in 
New  York,  to  affect  lands  of  the  Judgment 
debtor  situated  in  another  state,  on  the  ground 
that  the  debtor  had  fraudulently  conveyed  them 
away.  Nicholson  v.  Leavitt,  4  Sandf.  252. 
This  was  before  the  adoption  of  the  Code,  and 
the  decision  Is  upon  the  ground  that  a  Judg- 
ment creditor's  suit  proceeds  on  the  footing  of 
a  lien,  and  that  there  is  no  such  lien  under  a 
New  York  Judgment  with  respect  to  lands  in 
another  state.  The  court  said  that  It  might  be 
that,  under  the  broad  provisions  of  the  Code,  a 
Judgment  creditor  may  reach  the  real  property 
of  the  debtor  out  of  the  state. 

Llde  V.  Parker,  60  Ala.  165,  held  that  the 
Alabama  statute,  enabling  a  creditor  without  a 
lien  to  file  a  bill  to  subject  to  the  payment  of 
his  debt  property  fraudulently  conveyed  by  his 
debtor,  did  not  apply  to  realty  In  another  state. 

West  Point  Min.  &  Mfg.  Co.  v.  Allen  (Ala.) 
39  So.  851,  is  to  the  same  effect  as  the  last  case. 
An  execution  creditor  cannot  maintain  ft  suit 
In  a  court  of  the  defendant's  domlcll  to  set 
aside  conveyances  of  land  beyond  the  Jurisdic- 
tion, upon  the  ground  that  they  were  fraudu- 
lent as  against  creditors.  Bums  v.  Davidson. 
21  Out,  Rep.  647.  The  court  said :  "Where 
fraud  exists  in  respect  to  specific  property  out 
of  the  Jurisdiction,  whereby  in  conscience  it 
should  be  the  property  of  the  rightful  claim 
ant  as  against  the  fraudulent  holder,  these 
being  within  the  Jurisdiction,  a  court  of  equity 
can  decree  according  to  the  equities,  and 
operate  on  the  person  of  the  defendant  so  that 
he  shall  convey  the  land  to  the  one  entitled. 
But  where  the  manner  of  relief  is,  as  here,  not 
to  order  conveyances  inter  partes,  but  to  sub- 
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Ject  land  to  the  exigencies  of  execution,  then 
no  personal  Judgment  can  touch  the  real  re- 
sult to  be  accomplished.  The  distinction  which 
separates  between  cases  of  fraud  where  the 
court  will  act  and  will  not  act  is  marked  by 
Lord  Nottingham  In  a  case  of  Carteret  ▼.  Pet- 
ty, 2  Swanst.  323,  note.  He  said  this  court 
could  proceed  to  a  decree  where  the  imprison- 
ment of  the  person  is  the  most  proper  means 
to  effect  that  which  is  decreed  to  be  done,  vig., 
the  payment  of  money,  making  a  conveyance, 
or  the  like.  But  where  no  obedience  of  the 
person  imprisoned,  or  any  act  of  his,  can  suf- 
ficiently execute  such  a  decree,  then  it  is  in 
vain  to  hold  such  a  plea." 

In  the  subsequent  case  of  Pavey  v.  David- 
son, 23  Out.  App.  Rep.  9,  involving  the  same 
transaction  that  was  considered  in  the  last 
case,  it  appeared  that  the  gi'antee  of  the  prop- 
erty had  given  back  a  mortgage,  containing  a 
covenant  for  payment;  and  the  attempt  in 
this  case  was  not  to  set  aside  the  conveyance, 
but  to  have  the  mortgagee  declared  a  trustee, 
for  the  execution  debtor,  of  the  mortgage  debt 
and  the  moneys  secured  thereby.  The  majority 
of  the  court  of  appeals  were  of  the  opinion  that 
the  action  could  be  maintained,  notwithstand- 
ing that  the  mortgaged  land  was  situated  In  a 
foreign  Jurisdiction.  The  decision  was  upon 
the  ground  that  no  relief  was  sought  in  re- 
spect of  the  mortgaged  land,  but  that  It  was 
the  debt  that  was  sought  to  be  reached;  and 
the  fact  that  it  was  secured  by  lands  in  another 
Jurisdiction  was  a  mere  incident. 

This  decision  was,  however,  reversed  on  ap- 
peal by  the  supreme  court  of  Canada  (Pur- 
dom  V.  Pavey.  26  Can.  S.  C.  412).  It  is  dif- 
ficult to  determine  the  exact  ground  of  the 
supreme  court's  decision.  In  one  part  of  the 
opinion,  it  seems  to  be  put  upon  the  ground 
that  the  bill  sought  a  declaration  of  trust,  not 
of  the  debt  alone,  but  of  the  security. — that  is, 
of  the  foreign  lands  so  far  as  they  were  a 
security;  in  another  part,  however,  the  court 
said  that  the  validity  or  invalidity  of  the 
transaction  must  depend  upon  the  lea  ret  sitm, 
and  that  there  was  no  allegation  that,  accord- 
ing to  that  law,  a  constructive  trust  by  opera- 
tion of  law  would  arise  by  reason  of  the  intent 
to  hinder  or  delay  creditors,  or  that  even  an  ex- 
press trust  must  necessarily  inure  to  the  benefit, 
or  be  available  to  the  satisfaction,  of  creditors ; 
and  that  no  presumption  to  that  effect  could  be 
Indulged.  This  would  seem  to  indicate  that  the 
plaintiff  must  fail  on  the  merits  even,  and  with- 
out reference  to  the  Jurisdiction;  but  the 
court  said  In  this  connection  that,  from 
the  fact  alone  that  the  question  depended  upon 
the  lew  rei  sitas^  It  followed  that  the  forum  of 
the  situs  was  the  proper  forum. 

Carpenter  v.  Strange,  141  U.  S.  87,  35  L. 
ed.  640,  11  Sup.  Ct.  Rep.  960,  held  that  a  de- 
cree of  a  court  of  New  York  which  had  per- 
sonal Jurisdiction  of  the  parties,  declaring  a 
deed  executed  by  testator  to  real  property  In 
Tennessee  void  as  to  a  debt  due  by  testator  to 
plaintiff,  but  not  directing  a  conveyance  of  the 
land,  nor  in  any  other  way  attempting  to 
exert  control  over  defendant  with  respect  to 
land,  was  not  binding  upon  the  courts  of  Ten- 
nessee. 

Kirdahi  v.  Basha,  36  Misc.  715,  74  N.  Y. 
Supp.  383,  upheld  the  Jurisdiction  of  a  court  of 
New  York  over  a  suit  in  equity  by  a  Judgment 
creditor  to  have  a  mortgage,  executed  by  the 
debtor    upon    land    in    New    Jersey,    declared 
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fraudulent  and  Told,  and  to  compel  the  mort- 
gagee to  execute  and  deliver  a  satisfaction  of 
It,  and  restraining  both  mortgagor  and  mort- 
gagee from  transferring  or  assigning  any  inter- 
est in  the  land  pending  an  action  in  a  New  Jer- 
sey court  to  obtain  satisfaction  of  the  Judg- 
ment out  of  the  land  in  that  state.  The  deci- 
sion, which  rests  upon  the  Idea  that  a  decree 
compelling  a  release  of  the  mortgage  operates 
in, personam,  is  of  doubtful  authority,  since 
fluch  a  release  would  extinguish  the  mortgage, 
which,  at  the  most,  is  only  invalid  as  against 
the  Judgment  creditor,  and  is  valid  as  between 
the  parties  to  it. 

In  Jones  v.  Oeddes,  1  Phlil.  Ch.  724,  where  a 
bill  was  filed  by  assignees  of  a  bankrupt  to 
set  aside,  on  the  ground  of  fraud,  a  heritable 
bond  charged  upon  the  real  estate  in  Scotland, 
and  to  enjoin  defendants  from  prosecuting  a 
process  of  ranking  and  sale  for  the  enforce- 
ment of  the  bond,  which  they  had  commenced 
in  a  court. of  Scotland,  the  Lord  Chancellor 
said  that,  the  parties  being  residents  of  Eng- 
land, the  English  court  of  chancery  might  take 
Jurisdiction ;  but,  in  the  exercise  of  discretion, 
he  declined  to  entertain  the  suit  because  the 
matter  could  be  more  conveniently  litigated  In 
Scotland. 

h.  Injunction. 

See  also  Thomas  v.  Hukill,  131  Pa.  298.  18  Atl. 
875 ;  Chase  v.  Knickerbocker  Phosphate  Co. 
82  App.  Dlv.  400,  53  N.  Y.  Supp.  220,— 
supra,  II.,  a;  Eirklin  v.  Atlas  Sav.  &  L. 
Asso.  (Tenn.  Ch.  App.)  60  S.  W.  149;  Ft. 
Wayne  Trust  Co.  v.  Sihler  (Ind.  App.)  72  N. 
H.  494.~««pra,  III.,  c;  Kirdahi  ▼.  Basha, 
36  Misc.  715,  74  N.  Y.  Supp.  883,  supra.  III., 
g,  2 ;  Bowers  v.  Durant,  43  Hun,  348,  infra, 
III..  J. 

An  injunction  is  strictly  in  personam;  and 
therefore,  if  a  proper  case  for  an  injunction  is 
.otherwise  made  out.  Jurisdiction  of  the  court  to 
grant  the  same  will  not  be  defeated  by  the  fact 
that  It  has  reference  to  real  property  beyond 
the  territorial  Jurisdiction. 

A  court  of  equity  of  Illinois  has  Jurisdiction 
of  a  bill  to  enjoin  defendant  from  interfering 
with  the  right  of  way  claimed  by  the  com- 
plainant over  land  situated  in  another  state,  if 
the  defendant  is  personally  served,  since  the 
Jurisdiction  In  equity  by  way  of  Injunction  Is 
strictly  in  personam.  Alexander  v.  Tolleston 
Club,  110  111.  65. 

A  resident  of  a  state  may  be  enjoined  from 
going  into  another  state  and  committing  acts 
Injurious  to  the  property  of  the  plaintiffs  there. 
Great  Falls  Mfg.  Co.  ▼.  Worster,  23  N.  H. 
462. 

A  court  of  equity,  at  the  instance  of  a 
grantee  in  a  deed  which  is  sufficient  to  pass  the 
legal  title  to  real  property  in  another  state, 
but  is  so  defectively  acknowledged  that  it  can- 
not be  recorded  so  as  to  charge  third  persons 
with  constructive  notice,  may  enjoin  the  grant- 
or from  conveying  the  property  to  third  per- 
'sons.     Frank  v.  Peyton,  82  Ky.  150. 

A  court  of  equity  of  one  state  has  Jurisdic- 
tion of  a  suit,  by  one  of  its  citizens  holding  a 
mortgage  upon  real  property  In  another  state, 
to  enjoin  a  citizen  from  removing  from  the 
property  alleged  fixtures  which  he  had  fur- 
nished under  a  conditional  contract  of  sale, — 
at  least  where  the  nonresident  mortgagor  vol- 
antarily  comes  in  and  submits  to  the  Jurlsdic- 
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tion.     Schmalts  v.  York  Mfg.  Co.  204  Pa.  1,  69 
L.  R.  A.  907,  03  Am.  St.  Rep.  782,  53  Atl.  622. 

In  Blnney*B  Case,  2  Bland.  Ch.  99,  148,  the 
court  said:  "The  dam,  the  erection  of  which 
is  complained  of,  is  to  be  extended  entirely 
across  the  River  Potomac,  and.  therefore,  one 
part  of  it  must  rest  upon  the  territory  of 
Maryland,  and  the  other  upon  that  of  Virginia ; 
consequently,  to  that  extent  each  state  must 
have  an  exclusive  Jurisdiction,  so  far  as  it  may 
be  necessary  to  prevent  its  erection  by  injunc- 
tion. But  the  object  of  preventing  the  erection 
of  this  dam  Is  to  put  a  stop  to  the  expenditure 
of  the  funds  of  the  body  politic,  for  other  than 
corporate  purposes,  within  the  District  of  Co- 
lumbia; and  consequently,  so  far  only  as  the 
body  politic  [the  Chesapeake  &  Ohio  Canal 
Company  which  was  proposing  to  build  the 
dam]  may  be  restrained  by  injunction  from 
making  such  illegal  expenditures  anywhere,  the 
courts  of  Justice  of  each  government  must  be 
allowed  to  have  equal  and  concurrent  Jurisdic- 
tion." 

Willey  V.  Decker,  11  Wyo.  496,  100  Am.  St. 
Rep.  939,  73  Pac.  210,  held  that  a  court  of 
Wyoming  had  Jurisdiction,  at  the  Instance  of 
owners  of  land  in  Montana  who  had  acquired 
by  prior  appropriation  the  right  to  use  the 
water  of  a  stream  for  irrigation  by  means  of  a 
ditch  and  headgate  in  Wyoming,  to  Restrain 
others  from  diverttaig  the  water  by  means  of 
ditches  located  In  Wyoming  or  in  Montana. 

So  Miller  v.  Rickey,  127  Fed.  573,  held  that 
a  Federal  court  sitting  in  Nevada  had  Jurisdic- 
tion, at  the  instance  of  the  owners  of  land  in 
that  state,  to  enjoin  defendant  from  wrongful- 
ly diverting  In  California  waters  of  a  stream 
which  flowed  through  the  complainants'  land. 

Northern  Indiana  R.  Co.  v.  Michigan  C.  R. 
Co.  15  How.  233,  14  L.  ed.  674,  however,  held 
that  the  United  States  circuit  court  of  the  dis- 
trict of  Michigan  had  no  Jurisdiction  of  a  suit 
by  an  Indiana  corporation,  claiming  an  exclu- 
sive right  under  its  charter  to  build  and  main- 
tain a  railroad  In  a  certain  part  of  Indiana,  to 
enjoin  the  defendant  from  constructing  a  road 
within  such  territory.  The  court  said  that  It 
would  be  readily  admittdd  that  no  action  at  law 
could  be  sustained  in  the  district  of  Michigan 
for  injuries  done  in  Indiana ;  and  that  no  ac- 
tion of  ejectment,  or  for  trespass  on  real  prop- 
erty, could  have  a  more  decidedly  local  char- 
acter than  the  appropriate  remedy  for  the  In- 
juries complained  of;  and  that  such  character 
was  not  changed  by  a  bill  in  chancery.  The 
case  is  distinguished  from  Massie  v.  Watts,  6 
Cranch,  148,  3  L.  ed.  181,  apparently  upon  the 
ground  that  the  controversy  did  not  arise  out 
of  a  contract,  or  fraud,  and  was  not  connected 
with  a  trust,  express  or  implied. 

In  Mariposa  Co.  v.  Garrison,  26  How.  Pr. 
448,  it  was  said  that  the  court,  having  obtained 
Jurisdiction  of  the  person  of  defendant,  has  Ju- 
risdiction to  compel  specific  performance  of  a 
contract  in  relation  to  lands  situate  in  another 
state;  but  that  the  granting  of  a  preliminary 
injunction  is  a  matter  of  discretion ;  and, 
where  the  plaintiff  has  adequate  remedies  for 
the  preservation  and  enforcement  of  all  his 
rights  in  the  courts  of  the  state  in  which  the 
land  is  situated,  it  is  not  sound  discretion  to 
aid,  by  injunction,  in  drawing  within  the  Ju- 
risdiction of  the  court  of  another  state  the  de- 
cision of  those  questions  which  can  more  ap- 
propriately be  investigated  and  determined  in 
the  state  where  the  land  is  situated. 
44 
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In  a  number  of  Instances  the  court  of  equity 
of  one  state  or  country  has  exercised  its  ju- 
risdiction to  enjoin  proceedinsrs  in  another  state 
or  country  with  respect  to  real  property  located 
in  the  latter. 

In  Bunbury  v.  Bunbury,  1  Beav.  318,  an  in- 
junction was  granted,  on  terms,  to  restrain  pro- 
ceedings instituted  Ln  a  foreign  country  to  re- 
cover real  estate  there.  It  was  said,  however, 
that,  if  nothing  more  than  an  insulated  ques- 
tion of  title  to  the  land  were  in  litigation  be- 
tween the  parties,  the  injunction  would  be  de- 
nied; but  that  the  controversy  between  the 
parties  involved  the  determination  of  ques- 
tions relating  to  the  conflict  of  laws,  and  the 
effect  of  the  laws  of  England  upon  the  rights 
of  the  parties. 

In  Reckford  v.  Kemble,  1  Sim.  &  Stu.  7,  all 
the  parties  being  In  England,  an  injunction  was 
granted  to  restrain  mortgagees  of  a  West  In- 
dia estate  from  proceeding  on  a  bill  of  fore- 
closure in  a  colonial  court,  filed  after  a  decree 
made  In  England  which  directed  an  Inquiry  to 
ascertain  the  amount  of  the  mortgage  debt  on 
a  bill  to  redeem. 

In  Hope  V.  Carnegie,  L.  R.  1  Ch.  320,  an  or- 
der restraining  tlie  administration  of  real  and 
personal  estate  iii  the  Netherlands,  of  a  de 
cedent  who  died  domiciled  In  England,  was  af- 
firmed as  to  lM>th  species  of  property,  though 
one  of  the  two  Judges  who  heard  the  appeal 
was  of  the  opinion  that  the  appellant  ought 
to  have  been  left  at  liberty  to  carry  on  the  ad- 
ministration as  to  the  real  estate,  if  she  could 
do  so  without  proceeding  as  to  the  personal  es- 
tate. The  other  Judge  was  of  the  opinion 
that,  if  it  were  possible  to  proceed  as  to  the 
real  estate  without  proceeding  as  to  the  per- 
sonal estate,  It  was  incumbent  upon  the  ap- 
pellant to  show  that  fact.  He  also  queried 
whether  proceedings,  even  as  to  real  estate 
only,   ought   not   to   be   restrained. 

A  court  of  New  York  has  Jurisdiction  to  re- 
strain a  trust  company  incorporated  in  that 
state,  its  officers,  agents,  and  attorneys,  from 
proceeding,  in  a  suit  brought  by  It  in  another 
state,  to  foreclose  a  mortgage  upon  real  prop- 
erty in  the  latter  state,  pending  the  final  hear- 
ing and  determination  of  an  action  In  New 
Tork  for  Its  removal  as  trustee  upon  the  ground 
that  it  had  acted  in  bad  faith  in  the  prosecu- 
tion of  the  foreclosure  action.  Gibson  v. 
American  Loan  &  T.  Co.  58  Hun,  443,  12  N. 
Y.  Supp.  444. 

But  a  court  of  one  state,  having  Jurisdiction 
of  the  parties,  will  not  enjoin  the  prosecution 
of  a  suit  pending  In  another  state  for  the  fore- 
closure of  a  mortgage  upon  real  property  in  the 
latter  state,  merely  because  the  court  of  the 
latter  state  entertains  different  views  of  the 
law  covering  the  rights  than  those  entertained 
by  the  courts  of  the  state  In  which  the  Injunc- 
tion is  sought,  and  by  the  United  States  Su- 
preme Court.  Carson  v.  Dunham,  140  Mass. 
52,  3  L.  U.  A.  203,  14  Am.  St.  Rep.  807,  20  N. 
E.  812. 

A  court  has  no  power  to  enjoin  a  citizen  of 
a  foreign  state  or  sovereignty  from  causing  a 
levy  to  be  made  on  lands  which  are  situated  in 
the  foreign  state  and  beyond  its  territorial  Ju- 
risdiction, because  It  has  appointed  a  receiver 
of  such  property,  unless  the  person  so  enjoined 
Is  a  party,  either  in  person  or  by  representa- 
tion, to  the  litigation  In  which  the  receiver  has 
ber*n  appointed.  Schindelhols  v.  Cullum,  6  C. 
C.  A.  203»  12  U.  S.  App.  242,  55  Fed.  885. 
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The  right  to  take  Jurisdiction  of  a  suit  for 
an  injunction  aflTectlng  lands  in  another  state 
Is  to  be  distinguished,  upon  the  one  hand,  from 
the  discretion  with  respect  to  the  exercise  of 
such  Jurisdiction,  and,  upon  the  other,  from  the 
merits  of  the  case, — in  other  words,  the  ques- 
tion whether  a  proper  case  for  interference  by 
injunction  has  been  made  out.  In  a  number  of 
cases  the  court  while  assuming,  or  at  least 
not  denying  the  right  to  assume  Jurisdiction, 
has,  in  the  exercise  of  its  discretion,  refused 
to  entertain  the  suit,  or  has  denied  the  injunc- 
tion on  the  merits.  Thus,  the  court,  In  Moor 
V.  Anglo-Itallan  Bank,  L.  R.  10  Ch.  Div.  681, 
held  that  an  encumbrancer  of  immovable  prop- 
erty situate  in  a  foreign  country,  who  has  in- 
stituted legal  proceedings  in  that  country  for 
the  purpose  of  enforcing  his  rights,  will  not  be 
restrained  by  injunction  from  prosecuting  such 
proceedings,  even  though  the  mortgagor  is  a 
company  In  the  course  of  winding  up;  at  all 
events.  If  the  party  seeking  to  restrain  him 
may  appear  before  the  foreign  tribunal  and  as- 
sert his  rights. 

In  White  V.  Hall,  12  Ves.  Jr.  321,  the  Ix)rd 
Chancellor  refused  an  injunction  to  restrain  a 
sale,  under  a  decree  of  the  colonial  court,  of 
real  property  in  Demerara,  which  had  been  made 
security  for  the  discharge  of  a  debt  In  Instal- 
ments, although  he  intimated  that.  If  he  had 
had  Jurisdiction,  he  would  have  held,  contrary 
to  the  decision  of  the  colonial  court,  that  there 
had  been  no  such  default  as  to  subject  the  prop- 
erty to  sale. 

So  In  Jones  v.  Geddes,  1  Phlll.  Ch.  724.  an 
Injunction  granted  on  a  suggestion  of  fraud,  to 
restrain  a  resident  of  England  from  prosecut- 
ing a  suit  in  Scotland  to  enforce  a  legal  Becu> 
rity  against  lands  in  that  country,  was  dis- 
solved on  appeal,  because  the  question  between 
the  parties  could  be  more  conveniently  liti- 
gated in  Scotland. 

In  Norton  v.  Florence  Land  &  Public  Works 
Co.  L.  R.  7  Ch.  Div.  832,  the  court  denied  a 
motion  on  behalf  of  the  holders  of  obligations 
of  a  company  with  an  office  in  I^ndon  and  hav- 
ing real  property  in  Italy,  to  restrain  a  bank, 
also  having  a  London  office,  from  enforcing,  in 
priority  to  the  holders  of  the  obligations,  a 
mortgage  held  by  it  upon  the  Italian  property. 
The  decision,  was  not  upon  the  ground  of  abso- 
lute lack  of  jurisdiction,  but  was  made  as  a 
matter  of  discretion. 

Durant  v.  Plerson,  10  N.  Y.  Civ.  Proc.  Rep. 
203,  12  N.  Y.  Supp.  145,  refused  a  motion  by 
defendant,  pending  an  appeal  by  him  from  a 
Judgment  in  favor  of  plaintiff  to  set  aside  an 
assignment  as  fraudulent,  to  stay  proceedings 
taken  by  the  plaintiff  in  another  state  to  col- 
lect his  claim  out  of  real  estate  there  situated. 
Bowers  v.  Durant,  43  Hun,  348, — infra.  III. 
J,  Is  distinguished  by  reason  of  the  agreement 
in  that  case  that  the  courts  of  New  ^Tork  should 
have  Jurisdiction. 

In  Harris  v.  Pullman,  84  111.  20.  25  Am. 
Rep.  416,  and  Mead  v.  Merritt,  2  Paige,  402, 
the  jurisdiction  to  enjoin  the  further  prosecu- 
tion of  actions  already  commenced  in  other 
states  with  respect  to  real  property  was  denied, 
upon  the  ground  that,  under  the  rule  in  the 
United  States,  one  state  has  no  power,  by  proc- 
ess of  Injunction,  to  restrain  proceedings  pre- 
viously commenced  In  the  court  of  another 
state.  The  general  question  of  Jurisdiction 
suggested  by  these  cases,  whether  a  court  of 
one  state  may  In  any  case  entertain  a  suit  to 
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restrain  legal  proceedings  already  commenced 
in  another,  is  beyond  the  scope  of  the  note, 
since  the  question  is  the  same  whether  real 
property  is  involved  or  not.  It  may.  however, 
be  remarlced  that  the  position  talcen  In  these 
cases  is  contrary  to  the  weight  of  modern  au- 
thority. See,  especially.  Cole  v.  Cunningham. 
133  U.  S.  107,  33  L.  ed.  538,  10  Sup.  Ct.  Rep. 
260. 

1.  Accounting  and  incidental  relief  by  requisi- 
tion of  conveyance. 

See  also  Henderson  v.  McBee,  70  N.  C.  210: 
Dickinson  v.  Hoomes,  8  Gratt.  353,  410: 
Clop  ton  V.  Booker,  27  Ark.  482, — supra.  III., 
a. 

A  court  of  equity  has  ample  Jurisdiction  of 
a  suit  for  an  accounting  of  the  proceeds  and 
profits  arising  from  real  property  In  another 
state  or  country.     ThuB  : 

An  action  may  be  brought  in  behalf  of  an 
infant  for  an  account  of  the  proceeds  of  real 
property  in  St.  Christophers.  Roberdeau  v. 
Rons,  1  Atk.  543. 

A  bill  between  Joint  tenants  of  land  in  Ire- 
land, for  an  accounting  of  the  profits  and  for 
a  partition  of  the  lands,  is  good  as  to  the 
profits,  which  are  in  the  personalty,  but  not 
so  as  to  the  partition,  which  is  In  the  realty: 
for  a  commission  to  make  partition  cannot  be 
awarded  into  Ireland.  Cartwright  v.  Pettus, 
2  Cb.  Cas.  214,  1  Eq.  Cas.  Abr.  133. 
.  In  Blercantlle  Invest.  &  General  Trust  Co. 
V.  River  Plate  Trust  Loan  &  Agency  Co.  [1802] 
2  Ch.  803,  the  court  asserted  the  Jurisdiction 
of  an  English  court  to  compel,  at  the  instance 
of  the  holders  of  debenture  debts  secured  by  an 
equitable  charge  on  land  in  Mexico,  an  account- 
ing In  respect  of  the  proceeds  of  such  property 
by  an  English  company  which  purchased  the 
land  subject  to  the  payment  of  the  obligations, 
though,  as  a  matter  of  discretion,  the  court  re- 
fused to  appoint  a  receiver  upon  the  ground 
that  such  relief  would  be  useless. 

The  court.  In  Re  Hawthorne,  L.  R.  23  Ch. 
Dlv.  V43,  dismissed  for  waut  of  Jurisdiction,  a 
suit  for  an  accounting  of  the  proceeds  of  a 
sale  of  real  property  in  Saxony,  notwithstand 
ing  that  the  parties  were  temporarily  In  En- 
gland and  within  the  Jurisdiction  of  the  court : 
it  appearing  that  the  rights  of  the  parties  de- 
pended primarily  upon  the  law  of  Saxony,  as  to 
the  devolution  of  property  In  that  country, 
there  being  no  contract,  fraud,  or  trust  in  the 
case. 

The  California  superior  court  has  Jurisdic- 
tion of  an  action  to  compel  an  accounting  of 
the  profits  realized  by  a  California  corporation 
from  its  operation  of  a  cannery  and  the  use  of 
the  personal  property  of  its  debtor,  under  an 
agreement  entered  into  as  security  for  a  debt 
then  due,  although  the  property  Is  situated  In 
Alaska.  Peninsular  Trading  &  Fishing  Co.  v. 
Pacific  Steam  Whaling  Co.  123  Cal.  080,  56 
Pac.  604. 

In  llayden  v.  Yale,  45  La.  Ann.  362, 
40  Am.  St.  Rep.  232,  12  So.  633,  the  court,  in 
the  exercise  of  Its  Jurisdiction  in  personam, 
compelled  a  resident  creditor  of  an  Insolvent 
to  turo  over  to  a  syndic  or  assignee  the 
proceeds  of  real  property  of  the  Insolvent  In 
another  state,  which  such  creditor  had  procured 
to  be  sold  under  attachment  in  the  latter  state. 

A  court  of  equity  of  the  state  in  which  de- 
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fendants  reside,  and  which  has  Jurisdiction  over 
their  persons  by  their  appearance,  has  Jurisdic- 
tion to  compel  an  accounting  with  respect  to 
the  proceeds  and  profits  arising  from  land  out- 
side the  state.  Wood  v.  Warner,  15  N.  J.  Eq. 
81. 

The  courts  of  one  state  have  Jurisdiction  of 
an  action  for  an  accounting  as  to  the  manage- 
ment and  disposition  of  lands  In  another  state, 
and  the  uses  made  of  their  proceeds,  where  the 
defendant  is  within  the  former  state.  Reading 
V.  Haggln,  58  Hun,  450,  35  N.  Y.  S.  R.  585,  12 
N.  Y.  Bupp.   368. 

A  court  of  equity  of  one  state  may  malntahi 
a  suit  against  a  railroad  company  and  a  mort- 
gage trustee  to  compel  an  accounting,  in  or- 
der to  determine  what  amount  of  net  earnings 
of  the  railroad  has  been  wrongfully  diverted 
from  the  payment  of  the  bonds  secured  by  the 
mortgage,  and  to  restrain  similar  further  pay- 
ments, although  the  mortgaged  property  is  in 
another  state.  Duel  v.  Baltimore  &  O.  S.  W. 
R.  Co.  24  Misc.  646,  53  N.  Y.  Supp.  740. 

It  was  held  in  Mos8*s  Estate,  138  Pa.  646, 
21  Atl.  206,  that  a  court  of  Pennsylvania  had 
Jurisdiction  to  require  the  application  of  the 
proceeds  of  a  sale  of  land  in  West  Virginia  to 
the  discharge  of  liens  covei'Ing  both  that  land 
and  land  In  Pennsylvania,  in  order  to  protect 
nubsoquent  encumbrancers  having  liens  on  the 
Pennsylvania  land  only. 

Local  courts  have  Jurisdiction  of  a  fund  aris- 
ing from  the  sale  of  real  property  In  another 
country,  when  the  fund  is  in  the  hands  of  a 
citizen  of  whose  person  they  have  Jurisdiction. 
Kessler  v.  Kessler,  3  Pa.  Co.  Ct.  522. 

An  objection,  in  a  suit  for  an  accounting  and 
settlement  of  the  partnership  business,  to  an 
order  for  the  sale  of  the  partnership  lands,  up- 
on the  ground  that,  as  the  lands  lie  in  dlflTer- 
ent  states,  the  order  cannot  be  enforced  except 
as  to  lands  within  the  state  in  which  the  court 
Is  sitting,  is  not  well  founded.  Such  order  does 
not  require  the  agency  of  an  officer  out  of  the 
Jurisdiction  of  the  court;  the  order  is  to  act 
upon  the  parties  in  the  cause;  and  the  trans- 
fer of  title  is  to  come  from  them,  and  not  from 
the  person  through  whose  agency  the  sale  shall 
be  made.  Lyman  v.  Lyman,  2  Paine,  11,  Fed. 
Cas.  No.  8,628. 

In  the  last  case  the  bill,  in  addition  to  a 
prayer  for  an  accounting,  contained  a  prayer 
for  the  sale  of  the  land  in  order-  to  pay  the 
amount  due  the  complainants.  The  decree, 
however,  did  not  direct  such  a  sale;  and  the 
court  said  that  it  was  unnecessary  to  consider 
whether  it  could  at  all  interfere  either  with  the 
sale  of  the  land,  or  with  the  disposition  of  the 
proceeds  of  such  sale. 

The  Jurisdiction  of  the  courts  of  equity  ex- 
tends to  all  matters  necessary  to  wind  up  the 
affairs  of  a  partnership,  including  the  sale  of 
real  estate;  and  the  Jurisdiction  is  not  local, 
even  though  a  part  of  the  assets  consists  of  real 
property  situated  in  another  state.  While  the 
decree  itself  in  such  case  would  not  directly 
effect  the  transfer  of  title,  it  binds  the  con- 
sciences of  the  parties,  and  can  be  enforced  by 
the  court  within  the  territory  where  the  prop- 
erty is  located.  Dunlap  v.  Byers,  110  Mich. 
109,  67  N.  W.  1067.  In  this  case  a  court  of 
Michigan  gave  effect  to  a  decree  rendered  in 
Ohio  in  a  suit  for  a  dissolution  of  a  partner- 
ship and  an  accounting,  which  directed  a  sale 
of  land  of  the  partnership  in  Michigan,  the 
land  having  been  purchased  by  one  of  the  par- 
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ties  to  the  snit,  and  the  other  party  haying 
been  ordered  to  quitclaim,  but  never  having 
done  80. 

The  courts  of  Wlsconfiln  have  JuriBdictlon  of 
an  action  in  personam,  though  It  may  indirect- 
ly relate  to  lands  in  a  foreign  state  or  country. 
by  seeking  to  compel  the  defendant  to  convey 
such  land,  or  some  interest  therein,  to  the 
plaintiff.  Gates  v.  Paul,  117  Wis.  170,  94  N. 
W.  55.  This  was  an  action  for  the  dissolu- 
tion x>f,  and  an  accounting  under,  a  partner- 
ship formed  for  the  purpose  of  dealing  in  land 
in  other  states. 

In  Harris  v.  Pullman,  84  111.  20,  25  Am. 
Rep.  416,  it  was  held  that  a  court  of  equity 
of  Illinois  should  not  take  jurisdiction  of  a 
suit  to  compel  an  accounting  in  respect  of  real 
property  in  another  state,  and  to  require  the 
surrender  of  the  possession  of  the  property  to 
the  complainant ;  but  this  was  upon  the  ground 
that  the  court  had  personal  Jurisdiction  of  only 
part  of  the  defendants  necessary  to  enable  it 
to  grant  the  relief  prayed  for,  some  of  them, 
who  were  nonresidents,  having  l>een  merely 
served  by  publication.  As  a  further  reason 
why  a  court  of  Illinois  should  not  entertain  the 
jurisdiction,  it  was  said  that  the  same  litiga- 
tion was  pending  In  the  courts  of  the  state 
where  the  property  was  situated,  and  that  the 
parties  ought  to  resort  to  that  Jurisdiction. 

j.  Partition. 

The  jurisdiction  of  a  court  of  equity  of  one 
state  or  country  over  a  suit  for  partition  of 
land  in  another  has  l>een  uniformly  denied, 
generally  upon  the  ground  that  a  partition  can- 
not be  accomplished  without  giving  the  decree 
a  direct  extraterritorial  eflTect. 

In  Cartwright  v.  Pettus,  2  CIl  Cas.  214,  the 
plaintiff  and  defendant  were  Joint  tenants  of 
land  in  Ireland.  The  plaintiff  prayed  an  ac- 
count of  profits  and  a  partition  of  lands.  The 
Lord  Chancellor  declared  that,  as  to  the  profits, 
the  bill  was  good,  the  person  being  in  England  ; 
but,  as  to  the  partition,  which  was  in  the  real- 
ty, he  could  not  proceed  in  England,  for  he 
could  not  award  a  commission  into  Ireland. 

So  in  Kennedy  v.  Cassillls,  2  Swanst  323,  on 
a  bill  for  a  partition  of  lands  in  Ireland,  and 
and  an  account  of  waste  committed  there,  a 
demurrer  was  allowed  as  to  the  partition,  and 
overruled  as  to  the  account. 

If  a  defendant  be  found  within  the  Jurisdic- 
tion, he  may  be  decreed  to  pay  money,  or  to  ac- 
count for  the  rents  and  profits  of  land  lying  in 
another  or  a  foreign  country,  which  he  has  held 
and  enjoyed ;  or,  if  a  deed  of  land  in  a  for- 
eign country  be  found  to  be  fraudulent.  It  may 
be  ordered  to  be  delivered  up  and  canceled: 
or.  In  specific  performance  of  a  contract  for 
land  in  another  state,  such  a  conveyance  may 
be  ordered  as  shall  be  saflSdent,  according  to 
the  law  of  the  state  where  It  lies.  But  the 
court  will  not  decree  a  partition  of  such  land, 
or  in  any  manner  directly  decide  upon  the  title 
to  it,  or  upon  the  valldKy  of  a  deed  or  will  as 
a  material  part  of  the  title;  nor  found  the  re- 
rellef  granted  upon  the  strict  title  to  such  prop- 
erty  itself.     Biuney*s  Case,   2   Bland,   Ch.  99. 

Proceedings  under  the  Nebraska  statute  for 
the  partition  of  lands  involve  a  division  of  the 
lands  by  referees  appointed  by  the  court,  and, 
under  certain  circumstances,  a  sale  thereof  by 
such  referees.  Such  proceedings,  therefore,  are 
essentially  in  rem,  and  the  rule  that  the  courts 
of  one  state  have  no  Jurisdiction  of  lands  ly- 
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ing  in  another  applies  with  full  force.  Schick 
V.  Whitcomb  (Neb.)  94  N.  W.  1023.  The  ap- 
pellant conceded  that  the  court  would  have  no 
Jurisdiction  of  lands  in  another  state,  but  in- 
sisted that  a  personal  adjudication  would  bind 
the  parties  as  in  the  case  of  a  decree  for  spe- 
cific performance  for  the  conveyance  of  land  in 
another  state  enforceable  by  injunction,  attach- 
ment, or  like  process  against  the  person,  or 
which  would  be  available  in  an  action  between 
the  same  parties  in  such  other  state  concerning 
the  title  to  the  lands  lying  there.  The  court 
said  that  such  argument  was  based  on  the  as- 
sumption that  the  maxim.  Equity  operates  in 
personam,  and  not  in  rem,  applies  to  cases  of 
partition ;   but  that  such  was  not  the  case. 

A  court  of  one  state  has  no  jurisdiction  to 
make  a  decree  which  will  directly  affect  either 
legal  or  equitable  title  to  lands  situated  in 
another  state.  The  doctrine  is  that.  If  the  per- 
son to  do  the  act  decreed  Is  within  the  jurisdic- 
tion of  the  court,  and  the  act  may  be  done 
without  the  exercise  of  any  authority  operat- 
ing territorially  within  the  foreign  jurisdiction 
the  court  may  act  in  personam,  and  oblige  the 
party  to  convey,  or  otherwise  comply  with  its 
decree.  But  It  is  not  competent  to  the  court 
to  decree  touching  a  foreign  subject  when  the 
act  to  be  done  can  be  accomplished  'and  per- 
fected only  by  an  authority  operating  terri- 
torially. Thus,  a  conveyance  may  be  decreed 
of  lands  abroad  if  the  defendant  is  within  the 
Jurisdiction  of  the  court,  but  not  a  partition  of 
land  as  between  joint  tenants,  tenants  In  com- 
mon, or  coparceners.  Polndexter  v.  Burwell, 
82  Va.  507. 

A  court  of  Virginia,  has  no  jurisdiction  to 
partition  lands  situated  in  another  state,  al- 
though all  the  parties  have  appeared  and  an- 
swered. Wimer  v.  Wimer,  82  Va.  890,  3  Am. 
St.  Rep.  126,  n  S.  E.  536.  The  court  said 
that,  in  order  to  make  a  partition,  the  court 
must  invade,  by  its  ojSlcers,  the  soil  of  another 
state,  and  divide  up  its  lands  to  suit  the  views 
of  another  Jurisdiction.  The  decree  in  this 
case,  which  was  reversed,  appointed  commis- 
sioners to  make  the  partition,  and  they  did 
make  and  report  such  partition,  as  well  of  the 
lands  lying  in  West  Virginia,  as  of  those  lying 
In  Virginia. 

A  court  of  Virginia  has  no  jurisdiction  to  de- 
cree a  partition  of  so  much  of  a  tract  of  land 
as  lies  beyond  the  limits  of  the  state.  Pillow 
V.  Southwest  Virginia  Improv.  Co.  92  Va.  145, 
53  Am.  St.  Rep.  804,  23  S.  E.  32. 

In  Johnson  v.  Kimbro,  3  Ilead,  657,  75  Am. 
Dec.  781,  commissioners  appointed  in  North 
Carolina  had  partitioned  lands  of  a  decedent  In 
Tennessee,  as  well  as  those  In  North  Carolina. 
The  report  of  the  commissioners  was  affirmed 
by  the  North  Carolina  court,  but  there  was  no 
decree  vesting  the  title  in  the  heirs  In  several- 
ty to  the  lands  allotted  to  them  respectively.  It 
was  held  that  such  proceedings  were  ineffectual, 
so  far  as  the  land  in  Tennessee  was  concerned, 
since  they  were  in  rem.  The  court  said  that  it 
was  not  necessary  to  consider  what  would  have 
been  the  legal  effect  of  a  decree  of  the  court, 
based  upon  the  partition  devesting  and  vesting 
the  title  in  severalty,  pursuant  to  the  allot- 
ments made  by  the  commissioners. 

As  a  matter  of  discretion,  at  least,  the  court 
ought,  undoubtedly,  under  ordinary  circum- 
stances, to  decline  to  entertain  a  suit  for  the 
partition  of  real  property  in  another  state  or 
country ;  but  it  is  not  apparent  why  the  court 
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cannot.  If  desirable,  assume  Jurisdiction  of  the 
suit,  even  if  the  land  is  beyond  the  territorial 
jurisdiction,  if  the  circumstances  are  such  that 
it  can  do  justice  between  the  parties  bj  requir- 
ing mutual  conveyances  and  releases  in  several- 
ty without  sending  commissioners  Into  the  state 
where  the  property  Is  located;  nor  why.  If  a 
partition  in  Icind  Is  inexpedient,  the  court  can- 
not, in  analogy  to  foreclosure  cases,  grant  ef- 
fective relief  by  a  decree  requiring  a  judicial 
sale  and  conveyances  to  the  purchaser  by  the 
owners  of  the  undivided  interests, —  at  least,  If 
the  parties  sustain  contractual  relations  toward 
each  other  so  as  to  bring  the  case  within  the 
rule  as  stated  by  Chief  Justice  Marshall.  See 
supra,  IT.,  a. 

In  Page  v.  McKee,  3  Bush,  135,  96  Am.  Dec. 
201,  the  cohrt  held  that  the  title  of  minor 
heirs  to  real  property  in  Kentucky  was  not  de- 
vested by  a  decree  of  a  court  of  Indiana  (where 
the  intestate  and  all  the  parties  were  domi- 
ciled), in  a  suit  for  the  partition  of  the  Ken- 
tucky land  and  land  in  Indiana;  and  that  a 
conveyance  by  the  guardian  of  the  minors  was 
equally  ineffectual  to  devest  them  of  their  title. 
The  Kentucky  court  said  that  the  Indiana  court 
had  jurisdiction  of  all  the  parties  and  all  the 
subject-matter  of  the  suit,  save  the  Kentucky 
land ;  that,  while  it  could  not  perfect  its  judg- 
ment of  partition  by  an  enforced  conveyance, 
yet  the  adult  heirs  were  voluntarily  bound  by 
the  judgment,  and  then  voluntarily  joined  in 
the  conveyance ;  and  that,  so  far  as  they  were 
concerned,  they  were  estopped  to  set  up  any 
claim ;  but  that  It  was  otherwise  as  to  the 
minor  heirs.  The  Intimation  that  an  enforced 
conveyance  from  the  adults  would  not  have  de- 
vested their  title  Is  obiter.  The  principle  re- 
ferred to  in  infra,  IV.,  that  the  conveyance,  in 
order  to  be  effectual,  must  be  made  by  the  very 
person  whose  title  or  interest  Is  to  be  affected, 
would  be  sufficient  to  justify  the  decision  as  to 
the  minor  heirs,  without  disputing  the  general 
proposition  that  a  court  of  one  state,  having 
jurisdiction  of  parties  8ui  juris,  may  grant  ef- 
fective relief  in  a  suit,  the  purpose  of  ^hlch  Is 
to  partition  lands  in  another  state  or  country, 
by  the  requisition  of  mutual  conveyances  or  re- 
leases. 

A  court  of  one  state  has  no  jurisdiction,  in  a 
suit  in  chancery  for  the  construction  of  a  will, 
to  determine  the  manner  In  which  lands  in  an- 
other state  belonging  to  the  testator  at  the 
time  of  his  death,  or  the  proceeds  thereof  In 
case  of  sale,  are  to  be  distributed.  Parsons  v. 
Millar,  189  111.  107,  59  N.  E.  606. 

In  Bowers  v.  Durant,  43  Hun,  348,  which 
■affirmed  an  order  restraining  defendant  /rom 
prosecuting  partition  suits  in  Iowa  and  Nebras- 
ka in  respect  of  lands  situated  in  those  states 
in  violation  of  his  agreement  that  a  partition 
might  be  brought  In  the  courts  of  New  York 
for  the  purpose  of  partitioning  all  the  real  es- 
tate of  his  father,  whether  the  same  was  situ- 
ated in  that  state  or  elsewhere;  and  that  the 
agreement  might  be  pleaded  as  conferring  ju- 
risdiction ;  and  that  he  would  execute  deeds  In 
accordance  with  any  judgment  that  might  be 
rendered  in  such  action, — the  court  said  that, 
having  secured,  by  means  of  such  agreement, 
bis  ends  in  sectirlng  the  probate  of  his  father's 
will,  he  is  estopped  from  denying  the  jurisdic- 
tion of  the  courts  of  New  York. 

k.  Appointment  of  receiver. 

This  subdivision  treats  only  of  the  jurisdlc- 
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tlon  over  suits,  the  specific  purpose  of  which  Is 
to  secure  the  appointment  of  a  receiver  of  real 
property  situated  in  another  state  or  country, 
or  to  subject  such  property  to  a  receivership; 
and  does  not  deal  with  the  general  subject  of 
the  power  of  a  receiver  appointed  'in  one  state 
or  country  over  real  property  in  another.  It 
will  be  observed  that  this  distinction  is  a  spe- 
cific application  of  the  distinction  outlined  at 
the  beginning  oi  the  note  In  defining  its  scope. 

In V.  Lindsey,  16  Ves.  Jr.  91,  a  re- 
ceiver was  appointed  of  an  estate  in  the  East 
Indies,  no  question  being  raised  as  to  the  juris- 
diction. 

In  Hibbert  v.,  Hibbert,  3  Merlv.  681,  a  receiv- 
er was  appointed  of  the  real  and  personal  estate 
of  the  testator  fn  the  West  Indies,  no  question 
being  raised  as  tb  the  jurisdiction. 

In  Houldltch  v.  Donegal,  8  Bligh,  N.  R.  301. 
2  Clark  &  F.  470,  the  Lord  Chancellor  held  that 
the  court  of  chancery  of  England,  acting  in 
personam,  had  jurisdiction  to  appoint  a  receiv- 
er of  real  property  in  Ireland,  wuich  was  sub- 
ject to  a  trust  for  the  payment -of  debts;  al- 
though he  assumed  that  the  assistance  of  a 
court  of  Ireland  would  be  necessary  to  make 
such  appointment  effectual,  since  a  foreign 
judgment  is  merely  prima  facie  evidence  or 
ground  of  an  action,  and  is  not  conclusive. 

The  supreme  court  of  New  York  has  power  to 
compel  a  judgment  debtor  to  convey  lands  in 
another  state  to  a  receiver  for  the  benefit  of  his 
creditors  In  such  a  manner  as  to  vest  in  the 
grantee  the  legal  title.  Bailey  v.  Ryder,  10  N. 
Y.  363. 

Smith  V.  Toser,  11  N.  Y.  Civ.  Proc.  Rep.  343, 
denied  the  power  of  a  court  to  direct  a  convey- 
ance to  a  receiver,  appointed  in  supplemen- 
tary proceedings,  of  lands  of  the  debtor  in  an- 
other state.  The  decision,  however,  was  upon 
the  ground  that  under  the  Code  of  Civil  Pro- 
cedure, the  property  of  a  judgment  debtor  can- 
not be  reached  In  supplementary  proceedings, 
unless  the  judgment  is  a  lien  thereon. 

1.  Miscellaneous. 

In  Tulloch  V.  Hartley,  1  Younge  &  C.  Ch. 
Cas.  114,  the  court,  without  mentioning  any 
doubt  as  to  the  jurisdiction,  entertained  a  bill 
to  settle  the  boundaries  of  real  estate  In  Ja- 
maica. 

In  Athol  V.  Derby,  1  Ch.  Cas.  220,  a  contract 
respecting  the  Isle  of  Man,  though  out  of  the 
jurisdiction,  was  enforced  by  a  court  of  chan- 
cery in  England. 

That  land  of  a  testator,  charged  by  his  will 
with  the  payment  of  legacies.  Is  beyond  the  lim- 
its of  the  state  and  of  the  district  In  which  a 
Federal  court  Is  sitting,  does  not  prevent  It 
from  granting  appropriate  relief  to  the  legatee. 
It  is  true  that  the  court  cannot.  In  such  a  case, 
order  the  land  to  be  sold  for  payment  of  any  de- 
cree which  it  may  make  in  favor  of  the  plain- 
tiff; but  it  is  not  without  power  to  act  effi- 
ciently to  cause  the  defendants  to  pay  any  such 
decree.  Lewis  v.  Darling,  16  How.  1,  14  L.  ed. 
819. 

A  residuary  legatee  In  a  will  executed  in 
North  Carolina  by  a  person  domiciled  in  that 
state,  which  appointed  four  executors  (two  of 
whom  resided  in  Tennessee),  and  directed  the 
executors  to  raise  from  land  in  the  latter  state 
such  sum  as  would  be  sufficient  to  pay  all  his 
debts,  cannot  maintain  a  bill  in  North  Caro- 
lina against  the  acting  executor  there  for  the 
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•ale  of  the  land  in  Tennessee,  In  order  to  reim- 
burse him  for  the  portion  of  the  residue  of  the 
estate  which  had  been  applied,  by  the  acting  ex- 
ecutor in  North  Carolina,  to  the  payment  of  the 
tentator's  dehts.  The  court  conceded  that  the 
residuary  legatee  was  clearly  entitled  to  be  re- 
imburaed :  but  held  that  bis  right  could  not  be 
vindicated  in  a  suit  In  North  Carolina.  Blount 
▼.  Blount.  8  N.  C.  (1  Hawks)  866. 

A  court  of  equity  may  entertain  a  suit  by  a 
wife  to  obtain  a  settlement  out  of  her  equitable 
estate  if  the  husband  Is  within  its  Jurisdiction, 
notwithstanding  that  the  real  property  in- 
volved is  in  another  Jurisdiction.  Guild  v. 
Guild,  16  Ala.  121. 

The  courts  of  a  state  have  Jurisdiction  of  a 
suit  to  rescind  promissory  notes,  executed  and 
made  payable  in  that  state  to  a  resident  there- 
of, which  lire  secured  by  a  mortgage,  recorded 
therein,  of  land  therein  situated,  although  they 
were  given  to  secure  payment  of  the  purchase 
price  of  land  situated  in  a  foreign  country,  not- 
withstanding that  the  restoration  by  the  plain- 
tiffs of  the  property  In  the  foreign  country  for 
which  the  notes  were  given  is  a  condition  of  re- 
lief. liOalKA  v.  Superior  Court.  85  Cal.  11.  ft  L. 
R.  A.  876,  20  Am.  St.  Rep.  107,  24  Pac.  707. 

In  Pike  V.  Hoare,  1  Ambl.  428,  the  Lord 
Chancellor  dismissed  a  bill  by  an  heir  at  law 
for  an  issue  to  try  the  validity  of  a  will,  main- 
ly because  the  land  lay  in  Pennsylvania: 
though  he  said  that,  under  the  circumstances  of 
the  case,  he  would  have  dismissed  the  bill  even 
if  the  will  hnd  concerned  lands  In  England. 

An  English  court  will  not  entertain  a  bill  of 
discovery  to  obtain  inspection  of  documents  in 
the  defendant's  possession  in  England,  in  aid 
of  proceedings  about  to  be  taken  for  the  recov- 
ery of  land  In  India  the  defendant  being  capa- 
ble of  being  sued  In  India.  Reiner  v.  Salisbury, 
L.  R.  2  Ch.  DIv.  378. 

A  bill  cannot  be  maintained  In  behalf  of  an 
infant  to  compel  the  delivery  of  possession  of 
lands  in  a  foreign  country.  Roberdeau  v.  Rous, 
1  Atk.  543. 

A  suit  to  subject  land  descended  to  an  heir 
to  the  payment  of  a  debt  of  the  ancestor  Is  in 
rem,  and  can  only  be  maintained  in  the  Juris- 
diction in  which  the  land  is  situated.  Williams 
V.  Ewing,  31  Ark.  229. 

Ross  V.  Ross,  23  Ont.  Rep.  43,  denied  a  mo- 
tion for  Judgment  by  plaintiff  In  a  suit  asking 
for  a  declaration  that  real  property  In  the 
Northwest  territory  the  title  to  which  was  in 
the  name  of  the  plaintiff's  father  at  the  time  of 
his  death,  belonged  to  the  plaintiff,  and  praying 
that  defendants,  the  administrators  and  heirs 
of  the  deceased,  be  ordered  to  convey  It  to  him, 
notwithstanding  that  the  adult  defendants  ad- 
mitted the  plaintiff's  right  to  the  land,  and  that 
the  guardian  of  the  Infant  defendants  submit- 
ted their  rights  to  the  court.  Street,  J.,  said 
that  the  action  was  one  for  directly  determin- 
ing the  title  to  land  lying  outside  of  the  prov- 
ince :  and.  In  reply  to  the  contention  that,  the 
defendants  all  being  residents  of  the  province, 
the  court  could  act  upon  them  in  pereonam,  he 
said  he  would  first  of  all  have  to  inquire  wheth- 
er, by  the  lex  rei  Mittr,  the  land  belonged  to  the 
plaintiff  or  defendants,  and  that.  If  he  found 
thnt  point  In  favor  of  plaintiff,  he  would  then 
have  to  find  some  method  of  effectually  vesting 
in  him  the  estate  then  vested  in  the  infant  de- 
fendants. 
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lY.  Form  of  relief;  effect  and  enforcement  of 
decree. 

As  to  the  form  and  effect  of  the  decree  in  the 
various  kind  of  suits,  see  the  appropriate 
subdivision  of  IlL 

As  has  been  shown. in  supra,  IL,  b,  the  abil- 
ity to  grant  effective  relief  by  a  decree  in  per- 
aonam  is  the  test  of  the  Jurisdiction  of  a  court 
of  equity  of  a  suit,  the  pnrpose  of  which  is  to 
affect  land  In  another  state  or  country.  The 
mere  fact  however,  that,  if  the  land  to  be  af- 
fected were  in*  the  state  or  country  where  the 
court  is  sitting  a  decree  in  rem,  acting  directly 
upon  the  land,  would  be  the  appropriate  form 
of  relief,  does  not  necessarily  defeat  the  Jurisdic- 
tion when  the  Iiiud  to  be  affected  is  in  another 
state  or  country ;  for  the  powers  of  a  court  of 
equity  are  adequate  to  adjust  the  form  of  relief 
to  the  exigencies  of  the  case  arising  from  the 
location  of  the  property  beyond  the  territorial  Ju- 
risdiction, so  long  as  it  does  not  undertake  to  - 
grant.  In  the  form  of  an  equitable  decree  in 
personam,  relief  to  which  the  parties  a're  not 
entitled  in  any  form  of  action,  or  which  Is 
properly  only  obtolnable  in  an  action  at  law. 
It  would  not  be  competent  for  a  conrt  of  equity 
to  grant  relief,  in  respect  of  land  1)eyond  the 
territorial  Jurisdiction,  by  the  requisition  of  a 
conveyance  or  other  decree  in  personam,  in  a 
suit  which  was,  in  substance,  ejectment  direct- 
ly involving  the  title  to  the  property,  and  pre- 
senthig  no  ground  of  equitable  intervention. 
In  a  suit  for  the  foreclosure  of  a  mortgage, 
however,  which  is  essentially  an  equitable  suit, 
and  in  which  the  relief,  when  the  land  Is  with- 
in the  territorial  Jurisdiction,  is  usually  grant- 
ed in  the  form  of  a  decree  in  rem  directing  the 
sale  of  the  property  without  requiring  a  con- 
veyance or  release  by  the  mortgagor  or  owner 
of  the  equity  of  redemption,  the  court  may,  if 
the  property  Is  beyond  the  territorial  Jurisdic- 
tion, mould  the  relief  into  the  form  of  a  person- 
al decree  by  the  requisition  of  such  a  convey- 
ance. 

Knos  V.  riunter.  9  111.  211,  though  merely  in- 
volving the  Jurisdiction  of  a  court  of  one 
county  in  respect  of  land  situated  in  another 
county  in  the  same  state,  contains  a  clear  state- 
ment of  the  scope  and  extent  of  the  Jurisdiction 
of  suits  affecting  land  beyond  the  territorial 
Jurisdiction,  and  of  the  mode  and  manner  in 
which  such  Jurisdiction  may  be  effectively 
exercised.  It  said.  In  this  connection,  speak- 
ing of  the  suit  for  the  specific  performance: 
"The  court  can  grant  the  necessary  relief  by 
coercing  the  person  of  the  defendant  no  matter 
whefe  the  land  may  be  situated.  The  fact  that 
the  land  is  beyond  the  control  of  the  court 
makes  no  difference  in  relation  to  the  extent 
of  the  relief  which  the  court  may  give,  except 
that  probably  the  court  will  not  compel  the  de- 
fendant to  deliver  possession  to  the  complain- 
ant after  the  execution  of  the  deed,  which  it 
might  do  If  the  premises  were  within  its  own 
Jurisdiction.  That,  however,  is  not  essential 
to  the  substantial  part  of  the  relief  sought,  and 
is  a  matter  of  discretion  with  the  court,  rather 
than  of  strict  right  to  the  party.  The  Inabil- 
ity to  give  the  party  possession  will  not  pre- 
vent the  conrt  from  securing  to  him  the  legal 
title,  which  the  party  may  convey  as  well  In 
one  place  as  in  another.*' 

In  some  instances,  when  the  land  Is  beyond 
the  territorial  Jurisdiction,  the  court  grants  a 
decree  which  is  both  in  rem  and  in  personoMg 
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though  conceding  that  the  decree  in  rem,  tf  It^ 
stood  alone,  would  he  entirely  ineffective.  An 
illustration  of  this  is  furnished  in  suits  for  the 
foreclosure  of  mortgages  upon  land  lying  partly 
without  the  jurisdiction,  where  the  usual  form 
of  relief  is  a  decree  directing  the  sale  of  th< 
property  (which  in  itself  would  be  ineffectua! 
to  transfer  the  title  so  far  as  the  land  in  th< 
other  state  or  country  is  concerned),  and  re 
quiring  the  mortgagor  or  owner  of  the  equity 
of  redemption  to  convey  or  release  to  the  pur- 
chaser at  the  sale. 

If  a  court  of  equity,  haying  personal  Juris- 
diction of  the  necessary  parties  in  a  suit  pre- 
senting a  proper  case  for  equitable  interven- 
tion, requires  a  conveyance,  by  the  owner  of  the 
title  or  interest  to  be  affected,  of  land  In  an- 
other state  or  country,  such  conveyance,  when 
duly  executed  pursuant  to  the  decree,  and  in 
the  manner  required  by  the  lex  rei  8itw,  Is  as 
effective,  not  only  In  the  state  or  country  where 
the  decree  is  rendered,  but  in  that  where  the 
land  is  located,  as  If  it  had  been  voluntarily 
executed.  This  is  assumed  In  all  of  the  cases 
cited  at  the  close  of  supra,  II.,  b. 

A  decree  of  the  court  of  one  state,  requiring 
and  directing  lands  in  another  state  to  be  con- 
veyed, or  charged,  or  otherwise  disposed  of,  may 
be  enforced  by  their  process;  and  when  en- 
forced or  submitted  to  by  the  execution  of  a  con- 
veyance, mortgage,  or  other  instrument,  as  di- 
rected, such  conveyance,  mortgage,  or  other  in- 
strument is  effective  in  tbe  situs  rei.  Bullock 
T.  Bullock,  52  N.  J.  Eq.  561,  27  L.  R.  A.  213, 
46  Am.  St.  Rep.  528,  30  Atl.  676. 

A  court  of  equity  may  compel  a  person  of 
whom  it  has  Jurisdiction  either  to  bring  prop- 
erty in  dispute,  or  to  which  the  complainant 
claims  an  equitable  title,  within  the  Jurisdic- 
tion of  the  court,  or  to  execute  such  a  convey- 
ance or  transfer  thereof  as  will  be  sufficient 
to  vest  the  legal  title,  as  well  as  the  possession 
of  the  property,  of  the  lex  loci  rei  sitiB. 
Mitchell  V.  Bunch,  2  Paige,  606,  22  Am.  Dec. 
669. 

A  court  of  equity  which  has  Jurisdiction  of 
the  person  may,  by  the  ordinary  process  of  in- 
junction and  attachment  for  contempt,  compel 
him  to  desist  from  commencing  a  suit  at  law, 
either  in  the  state  or  in  any  foreign  Jurisdic- 
tion :  and  It  may,  in  the  same  manner,  com 
pel  him  to  execute  a  conveyance  or  release  In 
such  form  as  may  be  necessary  to  transfer  the 
legal  title  to  the  property  according  to  the  laws 
of  the  place  where  the  same  Is  situated,  or 
which  may  be  sufficient  In  law  to  bar  an  ac- 
tion in  any  foreign  tribunal.  Mead  v.  Merritt, 
2  Paige,  402. 

It  Is  the  conveyance  pursuant  to  the  decree, 
however,  and  not  the  decree  Itself,  that  passes 
the  title;  and  the  decree  without  the  convey- 
ance does  not  affect  the  legal  title.  Wntklns 
▼.  Holman,  16  Pet.  25,  10  L.  ed.  873 :  Corbett 
▼.  Nutt,  10  Wall.  464,  19  L.  ed.  976;  Car- 
penter V.  Strange,  141  U.  S.  87,  35  L.  ed.  640. 
11  Sup.  Ct.  Rep.  960;  Tardy  v.  Morgan,  8 
McLean,  358,  Fed.  Cas.  No.  13,752 ;  Bullock  v. 
Bullock,  52  N.  J.  Eq.  561,  27  L.  R.  A.  213,  46 
Am.  St.  Rep.  528,  30  Atl.  676;  LIndley  v. 
O'Reilly,  50  N.  J.  L.  636,  1  L.  R.  A.  79,  7  Am. 
8t  Rep.  802,  15  Atl.  379;  Johnson  v.  Kimbro, 
8  Head,  557,  75  Am.  Dec.  781;  Paschal  v. 
Acklin.  27  Tex.  173 ;  Morris  v.  Hand,  70  Tex. 
481,  8  S.  W.  210. 

In  cases  of  contract,  trust,  or  fraud,  the 
equity  courts  of  one  state,  having  Jurisdiction 
6U  L,  K.  A. 


of  the  parties,  are  competent  to  entertain  a 
suit  for  specific  performance,  or  to  establish  a 
trust,  or  for  a  conveyance,  although  the  con- 
tract, trust,  or  fraudulent  title  pertains  to 
lands  in  another  state  or  country.  But  a  decree 
in  such  a  suit  imposes  a  mere  personal  obliga* 
tlon  enforceable  by  injunction,  attachment,  or 
other  like  process,  against  the  person,  and  can* 
not  operate  upon  lands  in  another  Jurisdiction 
to  create  a  transfer  or  vest  a  title.  LIndley  v. 
O'Reilly,  50  N.  J.  L.  636,  1  L.  R.  A.  79,  7  Am. 
St.  Rep.  802,  15  Atl.  379. 

A  decree  of  a  court  of  chancery  is  not  er- 
roneous so  far  as  it  adjudges  that  a  deed  for 
land  in  another  state  is  inoperative  and  with- 
out legal  force  for  want  of  delivery,  where  it 
further  directs  that  either  of  the  parties  shall 
be  at  liberty  to  apply  to  the  court  of  chancery 
for  further  aid  and  direction  as  occasion  may 
require.  Vreeland  v.  Vreeland  (N.  J.)  24  AtL 
551.  The  court  said  that  the  decree  could  not 
change  or  affect  the  title  to  the  Missouri  land 
directly,  but  that  the  chancellor  could  render 
the  decree  effective  by  constraining  the  grantee 
in  the  deed  referred  to,  to  execute  a  reconvey- 
ance. 

Under  the  law  of  Ohio,  a  decree  for  the  con- 
veyance of  land  operates  as  a  conveyance ;  but, 
in  order  that  a  decree  shall  thus  operate,  the 
land  itself  must  be  within  the  jurisdiction  of 
the  court.  If  the  land  Is  within  a  foreign  ju- 
risdiction, the  decree  cannot  operate  as  a  con- 
veyance ;  it  must  he  enforced  by  attachment, 
or  otherwise,  as  the  cose  may  require.  Dan- 
iels V.  Stevens,  19  Ohio,  222. 

In  Burnley  v.  Stevenson,  24  Ohio  St.  474, 
15  Am.  Rep.  624,  however,  ic  was  held  that  the 
decree,  even  without  such  a  conveyance,  is 
conclusive  of  all  the  rights  and  equities  of  the 
parties  who  acted  therein,  when  pleaded  in  the 
courts  of  the  state  in  which  the  land  is  situ- 
ated ;  and  may  be  relied  upon  as  a  defense  in  a 
suit  In  the  latter  state  for  the  possession  of  the 
land,  where  the  statute  of  that  state  allows 
equitable,  as  well  as  legal,  defenses. 

A  court  of  equity  may  enforce  obedience  to 
its  decree  requiring  a  conveyance  of  land  be- 
yond tbe  territorial  Jurisdiction  by  a  proper 
process  against  the  defendant.  See  Corbett  v, 
Nutt,  10  Wall.  464,  19  L.  ed.  976;  Selxas  v. 
King,  39  I^.  Ann.  510,  2  So.  416.  This  is,  of 
course,  implied  in  all  the  cases  which  uphold 
the  jurisdiction  to  decree  a  conveyance  of  land 
in  another  state  or  country. 

A  decree  in  personam,  requiring  a  convey- 
ance, must,  however,  be  enforced  by  the  courts 
of  the  state  or  country  In  which  it  was  grant- 
ed ;  and  the  courts  of  the  state  or  country  in 
which  the  land  is  located  will  not  ordinarily 
enforce  the  decree  by  compelling  a  conveyance. 
Davis  V.  Headley,  22  N.  J.  Eq.  115;  Burn- 
ley V.  Stevenson,  24  Ohio  St.  474,  15  Am.  Rep. 
621. 

A  decree  rendered  in  New  York,  directing  de- 
fendant to  execute  a  mortgage,  as  security  for 
the  payment  of  alimony,  upon  lands  in  New 
.Jersey,  does  not  affect  the  lands;  and  a  court 
of  equity  of  New  Jersey  will  not  compel  the  de- 
fendant to  perform  the  obligation  imposed  up- 
on him  by  the  New  York  decree.  Bullock  ▼. 
Bullock,  52  N.  J.  Eq.  561,  27  U  R.  A.  213, 
46  Am.  St.  Rep.  528,  30  Atl.  676. 

In  Dunlap  v.  Byers,  110  Mich.  109,  67  N. 
W.  1067,  however,  a  court  of  Michigan  gave 
effect  to  a  decree  rendered  in  Ohio,  in  a  suit 
for  the  dissolution  of  a  partnership  and  an  ac- 
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counting,  which  directed  a  sale  of  land  of  the 
partnership  In  Mlchljnin ;  the  land  having  been 
purchased  by  one  of  the  parties  to  the  suit,  and 
the  other  party  having  been  ordered  by  the  de- 
cree to  quitclaim,  but  never  having  done  so. 

So,  it  was  held  in  Roblln  v.  Long,  60  How. 
Pr.  200,  that  a  court  of  New  York,  having  ac- 
quired Jurisdiction  of  the  person  of  defendant, 
may  compel  him  to  convey  lands  in  Canada,  as 
required  by  a  decree  of  a  court  of  Canada. 

Not  only  is  a  decree  without  a  conveyance  In- 
effectual to  pass  a  title,  but  the  conveyance 
must  be  executed  by  the  very  person  whose  title 
or  Interest  is  to  be  affected.  A  conveyance  by 
a  master,  or  commissioner,  or  other  ofDcer  ap- 
pointed by  the  court  for  that  purpose  Is  in- 
effectual. Watklns  v.  Uolman,  16  Pet.  25,  10 
L.  ed.  873 ;  Corbett  v.  Nutt.  10  Wall.  464,  10 
L.  ed.  976 ;  Watts  v.  Waddle,.  1  McLean,  200, 
Fed.  Cas.  No.  17,205 ;  Farmers*  Loan  &  T.  Co. 
V.  Postal  Teleg.  Co.  55  Conn.  834,  3  Am.  St. 
Rep.  53,  11  Atl.  1S4 ;  McLawrin  v.  Salmons,  11 

B.  Mon.  96,  62  Am.  Dec.  563 ;  Burnley  v. 
Stevenson,  24  Ohio  St.  474,  15  Am.  Rep.  621 ; 
Moseby  v.  Burrow,  62  Tex.  396 ;  Morris  v. 
Hand,  70  Tex.  481,  8  S.  W.  210. 

The  last  point  is  also  illustrated  by  the 
cases  cited  in  aupra  III.,  a,  holding  that  a  trus- 
tee appointed  by  the  court  of  one  state  cannot 
pass  the  title  to  real  estate  in  another  state ; 
and  by  cases  holding  that  a  court  of  one 
state  or  country  cannot  confer  upon  an  ad- 
ministrator power  to  sell  the  real  property  of 
the  decedent  in  another.  Watklns  v.  Holman, 
16  Pet.  26,  10  L.  ed.  873;  Sheldon  v.  Rice, 
30  Mich.  296,  18  Am.  Rep.  136;  Nowler  v. 
Colt.  1  Ohio,  519,  13  Am.  Dec.  640;  Allen  v. 
Shanks,  90  Tenn.  359,  16  S.  W.  715;  Brown 
V.  Edson,  23  Vt.  435. 

A  deed  of  real  property  in  Alabama,  execute 
by  the  widow  and  administratrix  of  the  de- 
ceased owner  (she  having,  by  the  law  of  Ala- 
bama, no  power  to  dispose  of  the  real  estate  of 
her  husband,  except  for  the  payment  of  the 
debts  of  his  estate),  pursuant  to  a  decree  ren- 
dered by  a  court  of  Massachusetts,  in  proceed- 
ings under  a  statute  of  that  state  founded  on  a 
title  bond  given  by  the  deceased,  is  not  valid, 
and  does  not  affect  the  title.  Watklns  v.  Hol- 
man, 16  Pet.  25,  10  L.  ed.  873. 

The  chancery  court  of  Tennessee  cannot  com- 
pel the  heirs  of  a  decedent  to  convey  land  lo- 
cated in  another  state  to  a  commissioner  ap- 
pointed by  the  court  for  the  purpose  of  having 
the  land  sold  for  the  payment  of  the  debts  of 
the  estate.  Robinson  v.  Johnson  (Tenn.  Ch. 
App.>   52  S.  W.  704. 

A  curatrix,  acting  under  authority  of  the  pro- 
bate court  of  Louisiana,  cannot  make  a  valid 
conveyance  of  land  belonging  to  the  ward  situ- 
ated In  Texas.  Wren  v.  Howland  (Tex.  Civ. 
App.)  76  S.  W.  894. 

So,  a  committee  of  a  lunatic  appointed  in 
one  state  cannot  convey  land  in  another.  Mor- 
ris V.  Hand.  70  Tex.  481,  8  S.  W.  210 ;  Hotch- 
kiss  V.  Mlddlekauf,  96  Va.  649,  43  L.  R.  A. 
806.  32  S.  E.  36. 

Nor  may  a  court  of  equity  In  one  state 
charge  the  land  of  a  lunatic  in  another  state, 
or  its  proceeds  in  the  hands  of  his  heir,  for 
his  past  support.     Allison  v.  Campbell,  21  N. 

C.  (1  Dev.  &  B.  Eq.)  152. 

In  McGee  v.  Sweeney,  84  Cal.  100,  23  Pac. 
1117,  the  California  supreme  court  affirmed  a 
decree  which  directed  defendant,  in  whom  the 
title  stood,  to  convey  the  title  to  real  property 
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in  Pennsylvania  to  the  plaintiff;  and  provided 
that.  In  default  of  such  payment,  a  commission- 
er appointed  by  the  court  should  execute  a  con- 
veyance. Nothing  is  said  in  the  opinion,  how- 
ever, with  respect  to  the  portion  of  the  decree 
directing  a  conveyance  by  a  commissioner,  the 
court  merely  saying  that  a  court  of  equity  has 
power  to  compel  a  reconveyance  of  property 
outside  of  its  jurisdiction  by  reason  of  Its  con- 
trol over  the  parties  before  it 

Van  Dyke*8  Appeal,  60  Pa.  481,  illustrates 
the  manner  in  which  equity  may,  in  suits  in- 
directly affecting  real  property  in  another 
state,  mould  Its  decree  so  as  to  give  the  parties 
adequate  relief,  without  exceeding  its  Jurisdic- 
tion in  respect  of  the  land.  The  will  of  a  tes- 
tator domiciled  in  Pennsylvania  gave  certain 
legacies  to  the  testator's  daughters,  and  at- 
tempted to  devise  certain  real  property  in  New 
Jersey  to  his  sons.  It,  however,  was  not  exe- 
cuted in  the  manner  required  to  pass  the  title 
to  real  property  in  New  Jersey,  and  the  prayer 
of  the  bill  was  that  the  daughters  (some  of 
whom  were  minors)  should  be  put  to  their 
election  either  to  give  effect  to  the  whole  will 
by  relinquishing  their  claim  upon  the  New  Jer- 
sey property,  or  from  their  legacies  to  compen- 
sate the  sons  for  their  loss  in  consequence  of 
the  daughters  sharing  with  them  the  New  Jer- 
sey property.  The  court  said  that,  as  its  de- 
cree could  not  authorize  the  guardians  of  the 
minors  to  execute  releases  of  their  right  and 
title  to  the  New  Jersey  lands  which  would  be 
effectual  in  that  state,  the  last  alternative  of 
the  prayer  furnished  the  more  appropriate  form 
of  relief,  and,  accordingly,  decreed  that  the 
executors  pay  to  the  daughters  such  sum  less 
than  the  amount  of  their  respective  legacies  as 
would  compensate  the  sons  for  the  value  of  the 
daughters'  shares  in  the  New  Jersey  real 
estate. 

V.  Summartf. 

The  foregoing  review  of  the  authorities 
seems  to  warrant  the  following  propositions 
with  respect  to  the  Jurisdiction  of  equity  over 
suits  the  avowed  purpose  of  which  is  to  affect 
real  property  in  another  state  or  country : 

1.  The  case  must,  independently  of  the  loca- 
tion of  the  land  beyond  the  territorial  Jurisdic- 
tion, be  a  proper  one  for  equitable  intervention ; 
and,  according  to  the  usual  form  of  statement 
with  respect  to  this  Jurisdiction,  must  have 
arisen  out  of  fraud,  trust,  or  contract.  The 
Jurisdiction  does  not  extend  to  a  suit  that.  In 
Its  essence,  Involves  merely  the  title  or  pos- 
session of  the  land,  and  presents  no  ground  of 
equitable  intervention.     (XL,  a.) 

2.  The  Jurisdiction  is  confined  to  suits  in 
personam,  and  does  not  extend  to  suits  in  rem, 
(L) 

3.  The  ability  to  grant  effective  relief  by  a 
decree  in  personam  Is  a  necessary  condition  of 
the  Jurisdiction.  (II.,  b.) 

4.  The  defendant,  whose  title  or  interest  is 
to  be  affected,  must  he  personally  subject  to  the 
Jurisdiction  of  the  court.  If  a  nonresident,  he 
must  either  have  appeared,  or  have  been  per- 
sonally served  within  the  Jurisdiction;  con- 
structive or  substituted  service  outside  of  the 
state  Is  not  sufficient  in  case  of  a  nonresident. 
(IL  b.) 

5.  The  residence  within  the  Jurisdiction  of 
the  person  whose  title  or  interest  Is  to  be  af- 
fected is  not  on  principle  a  necessary   condi- 
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tion  of  the  Jurisdiction,  though  his  nonresl- 
dence  may  prevent  the  court  from  obtaining 
personal  jurisdiction  oyer  him,  and  thus  de- 
feat the  Jurisdiction  of  the  suit ;  and  the  non- 
residence  of  such  party,  even  when  personal- 
ly subject  to  the  jurisdiction  of  the  court,  may 
affect  the  exercise  of  the  court's  discretion  in 
respect  of  assuming  jurlsdlctlon.^^^JL.je4^ 

6.  The  decree,  in  order  to  be  effective,  must 
be  in  personam.  (IV.) 

7.  A  deed  of  land  in  one  state  or  country, 
executed  by  the  owner  of  the  title  or  an  Inter- 

•  est  therein  pursuant  to  a  decree  of  a  court  of 
equity  of  another  state  or  country,  which  had 
jurisdiction  of  his  person  in  a  proper  case  for 
equitable  intervention,  is  as  binding  and  ef- 
fective in  both  jurisdictions  as  if  it  had  been 
voluntarily  executed.  (IV.) 

8.  The  decree  requiring  the  conveyance,  how- 
ever, without  the  conveyance  itself,  does  not 
affect  the  legal  title.  (IV.) 

V.  Obedience  to  the  decree  requiring  the  con- 
veyance must  be  enforced  by  the  courts  of  the 
state  or  country  where  it  was  rendered,  and 
will  not  be  enforced  by  the  courts  of  the  state 
or  country  in  which  the  land  Is  located.  (IV.) 

10.  The  conveyance  must  be  executed  by  the 
very  person  whose  title  or  Interest  is  to  be 
affected ;  a  conveyance  by  an  officer  of  the 
court  is  Ineffectual.  (IV.) 

11.  The  relief  may  be  varied  to  suit  the  exi- 
gencies of  the  case  arising  from  the  location  of 
the  land  beyond  the  territorial  jurisdiction,  so 
long  as  it  does  not  undertake  to  grant,  in  the 
form  of  an  equitable  decree  in  personam,  re- 
lief to  which  the  parties  are  not  entitled  in 
anv  form  of  action,  or  which  Is  properly  pro- 
curable only  in  an  action  at  law.  (IV.) 

12.  For  the  specific  application  of  these 
principles  to  particular  classes,  see  the  various 
subdivisions  of  supra.  III.  6.  H.  P. 


George  McBEATH  et  al,  Appts., 

V. 

Margaret  RAWLE,  Admrx.,  etc.,  of  Thomas 
Rawle,  Deceased. 

(192  111.  620.) 

Mere  knowledge  of  an  employee  of  a 
eontractor  for  the  •ettinjg  of  the 
•tone  work  of  a  bnlldinar,  of  a  custom 
that  the  scaffolding  shall  be  furnished  by  the 
brick  contractors,  does  not  amount  to  a 
waiver  of  his  right  to  hold  his  employer  re- 
sponsible for  the  safety  of  a  scaffold  fur- 
nished for  him  to  work  upon. 

lUctober  24,  1001.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Superior  Court 
for  Cook  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intes- 
tate. Affirmed, 
The  facts  are  stated  in  the  opinion. 


Note. — As  to  duty  of  master  to  furnish  safe 
scaffolding,  see  Becsley  v.  F.  W.  Wheelfer  &  Co. 
27  L.  R.  A.  206. 
09  L.  R.  A. 


Messrs,  Walker  A  Payne,  for  appel- 
lants : 

A  servant,  in  order  to  recover  for  an  in- 
jury for  defects  in  appliances,  is  required 
to  establish  three  propositions:  (1)  That 
the  appliances  were  defective;  (2)  that 
the  master  had  notice  thereof,  or  ought 
to  have  had;  (3)  that  the  servant  did  not 
know  of  the  defect,  and  had  not  equal  means 
of  knowing  with  the  master. 

Ooldie  V.  Werner,  151  111.  551,  38  N.  E. 
95;  Howe  v.  Medaris,  183  111.  288,  55  N.  E. 
724. 

There  is  no  rule  for  building  scaffolds; 
they  must  he  adapted  to  each  locality  and 
purpose. 

There  is  not  one  word  of  evidence  to  show 
whether  inspection  was  ever  made  or  not, 
or  that  the  defect  in  the  material  was  one 
which  a  proper  inspection  would  have  re- 
vealed, had  it  heen  made;  which  proof  is 
essential  before  recovery  can  be  had. 

Sack  v.  Dolese,  35  111.  App.  636,  Affirmed 
in  137  111.  129,  27  N.  E.  62. 

That  an  accident  occurs,  does  not  prove 
that,  if  an  inspection  had  been  made,  a 
defect  would  have  been  discovered,  and  the 
misfortune  averted. 

Devlin  v.  Smith,  89  N.  Y.  470,  42  Am. 
Rep.  311;  Butler  v.  Toumsend,  126  N.  Y. 
105,  26  N.  E.  1017;  Schultz  v.  Pacifio  R,  Co. 
36  Mo.  32. 

Counsel,  having  chosen  to  try  this  case 
upon  the  issue  as  to  negligent  construction, 
cannot  submit  the  case  on  negligence  in  pro- 
viding improper  material  for  the  con- 
struction of  the  scaffold. 

Wahash  Western  R,  Co,  v.  Friedman,  146 
111.  583,  30  N.  E.  353,  34  N.  E.  1111; 
Bloomingion  v.  Goodrich,  88  111.  558 ;  Ayert 
V.  Chicago,  111  111.  406;  Illinois  O.  R.  Co. 
V.  McKee,  43  111.   119. 

Appellee  cannot  recover  against  these 
appellants  for  the  n^ligence  relied  upon. 

A  custom  prevails  in  Chicago,  of  more 
than  a  quarter  of  a  century's  duration,  that, 
when  work  is  being  performed  upon  build- 
ings of  this  kind,  it  is  the  brick-mason 
contractor's  duty  to  provide  and  maintain 
the  scaffolding  on  the  building;  and  the 
stone-setting  contractors  never  provide  a 
scaffold  for  their  work,  but  use  the  brick 
mason's  scaffold,  the  brick-mason  contractor 
retaining  control  of  the  scaffold,  making 
all  repairs  and  changes  necessary. 

Unless  the  evidence  shows  that  appellants 
undertook,  promised,  or  agreed  to  furnish 
a  scaffold  for  deceased's  use,  or  assumed 
charge  or  control  of  the  one  actually  used, 
appellants  cannot  be  held  liable  for  defects 
in  the  material,  or  in  the  construction  of  it. 

Appellants  could  not  have  built  a  scaffold 
if   they   want^   it.    The   owner   paid   the 
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brick-mason  contractor  for  furnishing  one 
on  the  building,  to  be  used  by  the  other 
contractors,  and  only  one  scaffold  could 
be  placed  on  the  premises  at  the  same  time. 
There  was  only  one  thing  to  do,  and  that 
was  to  use  the  brick  mason's  scaffold,  or 
abandon  the  work.  Deceased  knew  it,  ac- 
cepted the  employment  with  full  knowledge 
of  it,  knew  that  appellants  spent  but  little 
time  at  the  building,  that  there  was  no  one 
in  appellants'  employ  whose  duty  it  was  to 
inspect  the  scaffold,  unless  himself;  and, 
in  accepting  and  continuing  in  the  employ- 
ment, he  assumed  the  risk. 

Channon  v.  Banford  Co,  70  Conn.  573, 
41  L.  R.  A.  200,  66  Am.  St.  Rep.  133,  40 
Atl.  462;  Coughtry  v.  Qldbe  Woolen  Co,  60 
N.  Y.  124,  15  Am.  Rep.  387;  Brady  v.  Ifor- 
cross,  172  Mass.  331,  52  N.  £.  528;  Kelly 
V.  Hotcell,  41  Ohio  St.  438. 

If  a  servant  cannot  recover  against  a  mas- 
ter for  a  defective  scaffold  when  the  scaffold 
was  constructed  by  an  independent  con- 
tractor, how  can  a  recovery  be  had  agaiiMt 
the  master  in  this  case,  where  the  custom 
of  the  trade  provides  that  the  stone-setting 
contractor  shall  not  furnish  the  scuffold, 
but  the  owner  shall  contract  with  the  brick- 
mason  contractor  to  furnish  the  scaffold  for 
the  stone  setters? 

Soammon  v.  Chicago,  25  111.  424,  79  Am. 
Dec.  334;  Hale  v.  Johnson,  80  III.  185; 
Jefferson  v.  Jameson  d  M.  Co.  165  111.  133, 
46  N.  E.  272;  Foster  v.  Wadsworth-Boto- 
land  Col  168  111.  514,  48  N.  E.  163;  Whit- 
ney d  8.  Co.  V.  O'Rourke,  172  111.  177,  50 
N.  E.  242;  East  8t.  Louis  v.  Oihlin,  3  III. 
App.  219;  Arasmith  v.  Temple,  11  III.  App. 
39;  Chicago  City  R.  Co,  v.  Uennessy,  10 
111.  App.  153;  Pack  v.  New  York,  8  N.  Y. 
222;  Hexamer  v.  Wehb,  101  N.  Y.  377,  54 
Am.  Rep.  703,  4  N.  E.  765 ;  Conners  v.  Ben- 
nessey,  112  Mass.  06;  Morgan  v.  Smith, 
150  Mass.  670,  35  N.  E.  101;  Billiard  v. 
Richardson,  3  Gray,  340,  63  Am.  Dec.  743; 
Barry  v.  8t.  Louis,  17  Mo.  121;  Painter  v. 
Pittsburgh,  46  Pa.  213;  Devlin  v.  Smith. 
80  N.  Y.  470,  42  Am.  Rep.  311;  Mulohey  ▼. 
Methodist  Religious  Soo.  125  Mass.  487; 
Killea  v,  Faxon,  125  Mass.  485;  Butler  v. 
Townsend,  126  N.  Y.  105,  26  N.  E.  1017. 
On  petition  for  rehearing. 

He  who  provides  the  working  place  or 
appliance  is  the  party  liable  for  their  non- 
safety. 

Then  we  have,  (1)  an  invitation  to  use; 
(2)  an  overt  act  affecting  another;  both 
of  which  must,  by  diligence,  be  safe-guarded 
by  the  providing  party. 

Bright  v.  Bamett  d  R.  Co,  88  Wis.  299, 
26  L.  R.  A.  524,  60  N.  W.  418. 

Messrs.  Williain  Gamett,  Jr.,  and  Ira 
0«  Wood,  for  appellee: 

Where  a  master  adopts  and  uses  machin- 
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ery  or  appliances  furnished  and  built  by 
another  contractor,  the  liability  of  the  mas- 
ter for  their  safety  and  sufficiency  is  the 
same  as  if  the  master  had  built  the  machine 
or  appliances  himself. 

Chicago,  B,  d  Q,  R.  Co,  ▼.  Avery,  109  Dl- 
314;  Chicago  d  A.  R,  Co.  ▼.  Maroney,  170 
111.  620,  62  Am.  St.  Rep.  396,  48  N.  E.  953; 
Chicago  d  A,  R.  Co.  v.  Soanlan,  170  111.  107, 
48  N.  E.  826;  Wisconsin  C,  R,  Co,  ▼.  Ross, 

142  111.  9,  34  Am.  St.  Rep.  49,  31  N.  E.  412;  ^ 
Pullman  Palace  Car  Co,  ▼.  Laaok,  143  111. 
242,  18  L.  R.  A.  216,  32  N.  £.  286;  Rice  d 
B.  Malting  Co.  v.  Paulsen,  51  111.  App.  123; 
East  St,  Louis  Ice  d  Cold  Storage  Co,  v. 
Crou),  52  111.  App.  673. 

The  duty  of  the  master  to  furnish  a  safe 
place  in  which,  and  a  safe  appliance  with 
which,  to  do  the  work,  cannot  be  delegated 
to  another. 

Chicago,  B.  d  Q.  R.  Co,  v.  Avery,  109  111. 
314;  Wisconsin  C,  R.  Co.  v.  Ross,  142  111. 
9,  34  Am.  St.  Rep.  49,  31  N.  E.  412;  Chicago 
d  A.  R.  Co.  v.  Maroney,  170  111.  621,  62  Am. 
St.  Rep.  396,  48  N.  E.  953;  Chicago  d  A.  R. 
Co.  v.  Scanlan,  170  111.  107,  48  N.  E.  826; 
Rice  d  B.  Malting  Co,  ▼.  Paulsen,  61  111. 
App.  124;  Pullman  Palace  Car  Co.  v.  L<iack, 

143  111.  243,  18  L.  R.  A.  216,  32  N.  E.  285. 
It  is  the  duty  of  the  master  to  inspect 

the  machinery,  and  see  that  it  is  safe. 
The  same  rule  applies  whether  the  appliance 
belongs  to  other  persons,  or  is  furnished 
by  the  master  himself. 

Whitney  d  S.  Co.  v.  O'Rourke,  172  Dl. 
177,  50  N.  E.  242;  Sack  ▼.  Dolese,  137  111. 
129,  27  N.  E.  62;  Chicago,  B.  d  Q.  R.  Co, 
V.  Averi/,  109  111.  314;  Pullman  Palace  Car 
Co.  V.  Laack,  143  111.  243,  18  L.  R,  A.  216, 
32  N.  £.  285. 

The  master  is  chargeable  with  notice  of 
all  defects  in  the  machinery  or  appliance 
(not  latent)  if  the  defect  existed  at  the 
time  the  appliance  was  built. 

Chicago  d  A.  H.  Co.  v.  Maroney,  170  111. 
521,  62  Am.  St.  Rep.  396,  48  N.  E.  953; 
Chicago  d  E.  L  R,  Co,  v.  Bines,  132  111.  161, 
22  Am.  St.  Rep.  515,  23  N.  E.  1021; 
Edward  Bines  Lumber  Co,  v.  Ligas,  172 
111.  316,  64  Am.  8t  Rep.  38,  60  N.  £.  225. 

The  master  cannot  delegate  this  duty, 
although  the  appliance  is  built  by  an  inde- 
pendent contractor,  if  the  master  assumes 
use  and  possession  if  it. 

Chicago  d  A.  R.  Co.  v.  Maroney,  170  111. 
521,  62  Am.  St.  Rep.  396.  48  N.  E.  953; 
Monmouth  Min.  d  Mfg.  Co,  v.  Evling,  148 
111.  621,  39  Am.  St.  Rep.  187,  36  N.  E.  117; 
Wisconsin  C,  R.  Co,  v.  Ross,  142  III.  9,  34 
Am.  St.  Rep.  49,  31  N.  E.  412;  Chicago  d 
A.  R,  Co.  ▼.  Scanlan,  170  HI.  107,  48  N.  E. 
826;  Rice  d  B,  Malting  Co,  ▼.  Paulsen,  61 
111.  App.  124;  Pullman  Palace  Car  Oo,  t. 
Laack,  143  111.  243,  18  L.  R.  A.  215,  S2  K. 
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£.  285;  Edward  Hines  Lumber  Co,  ▼.  lAgoB, 
172  111.  316,  64  Am.  St.  Rep.  38,  50  N.  £. 
225. 

If  two  methods  are  used  in  doing  the 
work,  and  both  are  considered  about 
equally  safe,  the  employee  may  choose 
either. 

Rice  d  B,  Malting  Co.  ▼.  Paulsen,  51 
HI.  App.  124;  Monmouth  Min.  d  Mfg.  Co. 
V.  Erling,  148  111.  521,  39  Am.  St.  Rep.  187, 
.36  N.  £.  117;  East  8t.  Louis  Ice  d  Cold 
Storage  Co.  v.  Crow,  52  111.  App.  573; 
Pullman  Palace  Car  Co.  v.  Laack,  143  111. 
243,  18  L.  R.  A.  215,  32  N.  E.  285. 

Where  there  are  several  methods  of  doing 
work,  and  competent  judges  are  not  agreed 
as  to  their  relative  merits,  the  selection  by 
the  master,  or  servant,  of  one  rather  than 
the  other,  cannot  be  r^arded  as  negligence. 

East  8t.  Louis  Ice  d  Cold  Storage  Co, 
y.  Bculley,  63  111.  App.  147. 

Actual  notice  to  the  master  of  defects  is 
not  necessary  to  render  the  master  liable. 

Whitney  d  8.  Co.  v.  O'Rourke,  172  111. 
177,  50  N.  E.  242. 

The  master  is  bound  to  provide  a  reason- 
ably safe  place,  and  is  liable  for  neglect  so 
to  do,  unless  the  servant  actually  knows 
of  the  danger,  and  thereafter  remains  in  the 
exposed  position. 

Pioneer  Fireproof  Constr.  Co.  v.  Howell, 
189  111.  123,  59  N.  E.  535. 

The  material  question  is  whether  the  em- 
ployee knew  of  the  danger.  This  is  a  ques- 
tion for  the  jury. 

Chicago  d  A.  R.  Co.  v.  Stevens,  189  111. 
226,  69  N.  E.  677. 

Even  in  manufactured  appliances  bought 
from  a  reputable  maker,  of  standard  make, 
the  master  is  bound  to  inspect,  and  is 
chargeable  with  notice  of  visible  and  patent 
defects. 

Bailey,  Mast.  &  S.  pp.  98-100. 

Wilkin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  appellee,  as  adminis- 
tratrix of  the  estate  of  Thomas  Rawle. 
deceased,  in  the  superior  court  of  Cook 
county,  to  recover  damages  for  wrongfully 
causing  the  death  of  her  intestate.  Ap- 
pellants were  stone-setting  contractors,  and 
had  a  contract  for  setting  the  cut  ston^ 
on  the  Historical  Building  in  the  city  of 
Chicago.  Thomas  Rawle,  the  deceased,  was 
in  their  employ,  working  upon  this  build- 
ing by  the  day,  as  an  expert  stone  setter. 
The  first  count  of  the  declaration  avers 
that  on  the  16th  day  of  May,  1893,  the  de- 
fendants were  prosecuting  the  work  on  this 
building,  and  provided  the  said  Thomas 
Rawle  with  a  certain  scaffold  upon  which 
to  stand  while  at  work;  that  said  scaltold 
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"was  improperly  and  carelessly  construct- 
ed," and  that  the  defendants  failed  to  test 
it  to  see  that  it  was  safe;  and  while  the 
deceased,  -with  due  care  and  diligence,  was 
using  said  scaffold,  pursuing  his  work,  it 
broke,  throwing  him  to  the  ground,  causing 
his  death.  The  second  count  is  substan- 
tially the  same,  except  that  it  avers  "that 
it  then  and  there  became  and  was  the 
duty  of  the  defendants,  as  employers  of 
the  said  Thomas  Rawle,  to  provide  and 
maintain  proper,  suitable,  secure,  strong, 
and  safe  scaffolding  to  be  used  by  him  in 
the  prosecution  of  his  work;  yet  they  pro- 
vided him  with  an  improper,  unsuitable, 
insecure,  weak,  and  unsafe  scaffolding." 
On  a  plea  of  not  guilty  issue  was  joined, 
and  the  cause  submitted  to  a  jury,  result- 
ing in  a  verdict  of  $5,000  for  plaintiff. 
From  a  judgment  of  affirmance  in  the  ap- 
pellate court,  defendants  prosecute  this 
appeal. 

The  theory  of  plaintiff's  case  is  that  it 
was  the  duty  of  appellants  to  furnish  the 
deceased,  as  their  servant,  a  safe  place  in 
which  to  work,  and  that  his  death  was 
caused  by  their  failure  so  to  do.  Several 
defenses  were  relied  upon  at  the  trial,  and 
urged  before  the  appellate  court,  predicated 
upon  the  evidence;  but,  all  controverted 
questions  of  fact  being  now  settled  adverse- 
ly to  those  defenses,  the  only  grounds  of 
reversal  urged  in  this  court  are,  that  the 
trial  court  erred  in  refusing  to  direct  the 
jury  to  return  a  verdict  of  not  guilty,  and 
in  refusing  to  give  certain  instructions 
asked  on  behalf  of  defendants.  The  first 
of  these  grounds  is  based  upon  the  proposi- 
tion that  the  plaintiff  failed  to  prove,  or  in- 
troduce testimony  tending  to  prove,  that 
it  was  the  duty  of  defendants  to  furnish 
the  deceased  a  scaffold  upon  which  to  do 
the  work  which  he  was  employed  to  perform. 
The  uncontradicted  evidence  offered  by 
plaintiff  shows,  and  respective  counsel  so 
agreed  upon  the  trial,  that  in  the  construc- 
tion of  a  stone-veneer  building,  such  as  this 
was,  a  recognized  custom  prevailed  in  Chi- 
cago that  it  is  the  duty  of  the  persons  in 
charge  of  the  brick  work  to  build  the  scaf- 
fold to  be  used  by  both  the  brick  masons 
and  the  stone  setters.  The  brick  masons 
erect  the  scaffold,  and  as  the  building  pro- 
gresses the  stone  setters  place  the  stone  in 
position,  and  are  followed  by  the  brick  ma- 
sons, who  back  up  the  work  with  brick. 
It  also  appeared  from  the  evidence  that 
such  custom  was  followed  in  the  construc- 
tion of  the  building  in  question,  the  scaf- 
folds for  each  fioor,  as  the  building  rose, 
being  built  by  brick  masons.  While  the 
deceased  was  setting  stone  on  a  scaffold 
some  40  feet  above  the  ground,  the  seaffold 
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gayft  way,  and  he  iell,  receiving  injuries 
from  which  he  died.  The  contention  of 
oonnsel  for  the  appellants  is  that,  by  the 
uncontradicted  evidence, — in  fact,  the  ad- 
inisjtion  of  the  plaintiff  of  the  existence  of 
the  custom  as  above  stated, — ^there  was  no 
duty  devolving  upon  the  defendants  to 
furnish  the  scaffold  upon  which  the  de- 
ceased worked,  but  that  that  duty  rested 
upon  the  brick  masons;  and  that  if,  by 
reason  of  the  negligent  construction  of  the 
same,  deceased  lost  his  life,  the  remedy  of 
the  plaintiff  below  was  against  them,  and 
not  against  defendants.  With  this  conten- 
tion we  cannot  agree.  We  have  examined 
the  testimony  contained  in  the  record  with 
care,  and  are  unable  to  discover  anything 
in  the  agreement  of  counsel  at  the  trial,  or 
in  the  evidence,  tending  to  prove  that  the 
deceased's  contract  of  employment  was 
made  with  reference  to  the  custom  among 
builders,  or  that  the  deceased  waived  or 
relinquished  any  legal  right  which  he  had 
to  expect  of  his  employers  a  safe  and  secure 
place  or  scaffold  upon  which  to  work.  Con- 
ceding to  the  fullest  extent  that  the  cus- 
tom existed,  and  that  it  was  known  to  exist 
by  the  deceased  at  the  time  he  was  em- 
ployed and  during  the  time  he  was  engaged 
in  the  work,  in  the  absence  of  all  proof 
to  that  effect  we  are  unable  to  see  how  it 
can  be  said  that  such  knowledge  in  any 
way  amounted  to  a  waiver  of  his  right, 
under  the  law,  to  hold  his  employers  re- 
sponsible for  the  safety  of  the  scaffold. 
The  fact  that  he  knew  that  it  was  built 
by  the  brick  masons  in  pursuance  of  a 
duty  which  they  owed  the  stone  setters 
under  the  existing  custom  in  no  way  estopped 
him  form  saying  to  his  employers:  '*As 
between  you,  as  master,  and  myself,  as  em- 
ployee, the  law  imposes  upon  you  the  duty 
of  providing  me  with  a  sufficient  scaffold; 
and,  although  another  party  may  have 
constructed  it  in  pursuance  of  a  duty  which 
it  owed  you,  still  it  was  your  duty  to  me 
to  see  that  it  was  securely  and  safely  built." 
Chicago  d  A.  R,  Co,  v.  Maroney,  170  111. 
620,  62  Am.  St.  Rep.  306,  48  N.  E.  963, 
Citing  Hess  v.  Rosenthal,  160  111.  621,  43 
N.  E.  743,  and  Chicago,  B.  d  Q.  R.  Co.  v. 
Avery,  109  111.  314.  We  are  not  unmind- 
ful of  the  fact  that  cases  arise  in  which  it 
is  not  the  duty  of  the  employer  to 
furnish  a  safe  place  for  his  employee  to 
work, — as  where  the  duty  to  see  that  the 
place  or  scaffolding  on  which  the  labor  is 
to  bo  performed  devolves  upon  the  work- 
man himself,  and  not  upon  the  employer. 
If  a  party  should  be  employed  to  paint  a 
house,  there  being  no  agreement  as  to  who 
should  furnish  the  scaffolding,  the  duty 
would  doubtless  fall  upon  the  painter  him- 
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self.  In  Channon  v.  San  ford  Co.  70  Conn* 
673,  41  L.  R,  A.  200,  66  Am.  St.  Rep.  133, 
40  Atl.  462,  relied  upon  by  counsel  for  ap* 
pellant  where  a  servant  engaged  in  deco- 
rating a  church  was  injured  by  the  falling^ 
of  a  scaffold  constructed  by  a  third  person, 
who  was  an  independent  contractor,  under 
the  peculiar  facts  of  that  case  it  was  held 
that  the  duty  of  seeing  that  the  scaffold 
was  safe  did  not  rest  upon  the  employer; 
and  it  has  been  so  held  in  other  cases  cited 
by  counsel  for  appellants.  But  we  are  un- 
able to  see  how  it  can  be  said  here  as  an  or- 
iginal proposition,  that  the  defendants 
were  not  under  the  legal  duty  of  furnish- 
ing the  scaffolding  upon  which  the  deceased 
was  to  work.  Suppose  we  leave  out  of  con- 
sideration the  proof  or  stipulation  as  to 
the  prevailing  custom  in  the  city  of  Chi- 
cago, and  consider  the  case  as  though  the 
deceased  had  been  employed  (as  he  was) 
by  the  defendants  to  set  stone  upon  the 
building  by  the  day,  there  being  no  agree- 
ment as  to  who  should  furnish  the  scaffold; 
could  it  be  doubted  that,  by  reason  of  that 
employment,  the  legal  duty  devolved  upon 
the  master  (that  is,  the  defendants)  to 
provide  the  scaffolding,  and  see  that  it  was 
safe  and  secure?  We  think  not.  Then 
the  question  in  the  case  must  be,  on  th^ 
first  proposition,  Does  the  proof  in  this 
case  show,  so  as  to  establish  it  as  a  matter 
of  law,  that  they  had  been  relieved  of  that 
duty?  Unless  it  can  be  so  held,  then  clear- 
ly the  court  properly  refused  to  withdraw 
the  case  from  the  jury.  On  the  contrary, 
as  we  have  already  said,  to  our  minds 
there  is  nothing  in  the  case  fairly  tending 
to  show  that  the  deceased  in  any  way 
waived  his  right  in  that  regard,  or  that  de- 
fendants were  relieved  from  the  legal  ob- 
ligation resting  upon  them.  We  are  sat- 
isfied no  error  was  committed  in  refusing 
to  give  peremptory  instruction  to  find  for 
the  defendants. 

In  view  of  the  instructions  given  at  tlie 
request  of  the  defendants,  and  in  view  of 
what  we  have  already  said,  the  court  prop- 
erly refused  to  give  those  asked  by  the  de- 
fendants of  which  complaint  is  now  made. 
One  of  these  instructions  will  suffice  to 
point  out  what  we  regard  as  a  fatal  ob- 
jection to  each  of  them.  The.  one  which 
perhaps  most  nearly  approaches  the  law  is 
as  follows:  "The  court  instructs  the  jury 
that,  if  you  find,  from  the  evidence,  that 
there  was  a  general  custom  prevailing 
among  mason  and  stone-setting  contractors 
in  the  city  of  Chicago  at  the  time  of  the 
injury  to  said  Thomas  Rawle,  whereby 
scaffolding  in  the  erection  of  buildings  up- 
on which  mason  and  stone-setting  contract- 
ors were  employed  was  to  be  furnished  by 
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the  brick-mason  contractor,  and  not  by  the 
stone-setting  contractor,  which  custom  was 
well  known  to  persons  engaged  in  the  said 
building  trades,  and  was  known  to  said 
Thomas  Rawle,  or  by  the  exercise  of  rea- 
sonable and  ordinary  care  on  his  part 
might  have  been  known,  then  you  are  in- 
structed thait  no  duty  devolved  upon  the 
defendants  to  furnish  scaffolding  for  the 
«aid  Rawle  to  work  upon;  and  if  you  fur- 
ther find  that  the  said  Thomas  Rawle 
worked  upon  scaffolding  built  and  furnished 
by  the  mason  contractor  without  complaint, 
And  because  of  the  falling  of  such  scaffold- 
ing was  injured,  then  you  are  instructed 
that  the  plaintiff  cannot  recover  in  this 
case,  and  your  verdict  should  be  for  the 
defendants."  The  rule  announced  in  this 
instruction  is  that  the  mere  knowledge  of 
Rawle  as  to  the  custom  between  brick  ma- 
sons and  stone-setting  contractors,  making 
it  the  duty  of  the  former  to  construct  the 
scaffold,  would  be  sufficient  to  relieve  the 
-defendants  of  the  duty  of  providing  Rawle 
a  safe  and  secure  place  in  which  to  work, 
whether  he,  by  words  or  acts,  consented  or 
agreed  that  they  should  be  relieved  from 
that  duty.  What  we  have  already  said 
will  sufficiently  indicate  our  dissent  from 
that  view  of  the  law. 

Perceiving  no  error  in  the  record,  the 
judgment  of  the  Appellate  Court  unll  he 
affirmed. 

Petition  for  rehearing  denied  December  6. 
1901. 


PEOPLE  of  the  State  of  Illinois  ew  ret, 
Charles  S.  DENEEN,  State's  Attorney, 

V. 

Leslie  A.  GILMORE. 
(214  111.  569.) 

1.  The  pardoning  of  a  lawyer  who 
has  been  convicted  of  embeaBlins 
funds  from  his  client  does  not  efface  the 
moral  turpitude  and  want  of  professional 
honesty  involved  In  the  crime,  nor  obliterate 
the  stain  upon  his  moral  character. 

2.  A  license  to  practise  law  will  be 
revoked  which  ig  secured  by  a  fraudulent 
concealment  of  the  fact  that  the  plaintiff  has 
recently  been  convicted  of  embezzling  funds 
from  a  client  in  another  state, — especially  If, 


NoTB. — For  other  cases  In  this  series  as  to 
disbarment  of  attorneys,  see  Fairfield  County 
Bar  ex  rel  Fessenden  v.  Taylor,  13  L.  R.  A. 
767,  and  note;  State  ex  rel.  Fowler  v.  Flnley, 
18  L.  R.  A.  401 ;  People  ex  rel.  Atty.  Gen.  v. 
MacCabe,  19  L.  R.  A.  231 ;  Re  Klrby,  39  L.  R. 
A.  856;  Re  Lentz,  50  L.  R.  A.  415;  and  Re 
Evans,  53  L.  R.  A.  952. 
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since  its  issuance,  the  plaintiff  has  been 
guilty  of ,  professional  misconduct  evincing 
such  lack  of  personal  integrity  and  profes- 
sional honor  as  to  establish  that  he  Is  un- 
worthy to  be  allowed  to  hold  it. 

(February  21.  1905.) 

PROCEEDINGS  to  disbar  defendant. 
Disharment  ordered. 

The  facts  are  stated  in  the  opinion. 

Measrs.  Harry  D.  Irwin  and  Jolin  L. 
Fogle,  with  Mr.  Charles  S.  Deneen,  for 
the  People: 

The  conviction  of  an  attorney  of  a  felony 
or  misdemeanor,  involving  want  of  integrity, 
is  sufficient  to  justify  the  disbarment  of 
such  attorney. 

People  ex  rel.  Johnson  v.  Oeorge,  186  111. 
122,  57  N.  E.  804,-  People  ex  rel.  Johnson  v. 
SohintZy  181  111.  674,  54  N.  E.  1011;  People 
ex  rel.  Deneen  v.  Hahn,  197  111.  137,  64  N.  E. 
342;  People  v.  Hill,  182  111.  425,  55  N.  E. 
542;  People  ex  rel.  Chiperfield  v.  Comatock, 
176  111.  192,  52  N.  E.  67;  Re  McCarthy,  42 
Mich.  71,  51  N.  W.  693;  Walker  v.  Com.  8 
Bush,  86 ;  2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
304;  Ex  parte  Wall,  107  U.  S.  265-280,  27 
L.  ed.  552-558,  2  Sup.  Ct.  Rep.  569. 

Mr.  Francis  M.  Bnrwash,  for  re- 
spondent: 

Former  conviction  does  not  require  dis- 
barment. 

People  ex  rel.  Deneen  v.  Coleman,  210  111. 
79,  71  N.  E.  693. 

The  Missouri  record  of  conviction  is  null 
and  void  on  account  of  the  fraud  in  its  af- 
firmance. 

Wonderly  v.  Lafayette  County,  150  Mo. 
635,  45  L.  R.  A.  386,  73  Am.  St.  Rep.  474,  51 
S.  W.  745. 

Pardon  blots  out  a  crime  and  all  its  con- 
sequences. It  reaches  both  the  punishment 
prescribed  for  the  offense  and  the  guilt  of 
the  offender.  It  obliterates,  in  legal  con- 
templation, the  offense  itself. 

Ex  parte  Garland,  4  Wall.  333,  18  L.  ed. 
366;  Carlisle  v.  United  States,  16  Wall.  147, 
21  L.  ed.  426;  Sanhom  v.  Kimball,  64  Me. 
140;  Knapp  v.  Thomas,  39  Ohio  St.  377,  48 
Am.  Rep.  462;  Hildreth  v.  Ueath,  1  111.  App. 
82. 

The  judgment  of  conviction,  being  met  by 
a  pardon,  ceases  to  be  evidence ;  hence,  there 
is  no  proof  of  the  first  coimt,  and  it  should 
be  disregarded. 

Scott  V.  State,  6  Tex.  Civ,  App.  343,  25  S. 
W.  337. 

Mere  failure  to  disclose  possession  within 
any  limit  of  time  does  not  constitute  an 
element  of  the  crime  of  embezzlement. 

State  V.  Reilly,  4  Mo.  App.  392 ;  McElroy 
Y.  People,  202  111.  473,  66  N.  E.  1058. 

Where  great  length  of  time  has  elapsed 
between  the  alleged  misconduct  and  the  in- 
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stitution  of  the  proceedings,  the  law  will 
not  lend  its  favor. 

People  ew  rel.  Nayes  v.  Allison,  68  111. 
151;  Re  Lente,  65  N.  J.  L.  134,  50  L.  R.  A. 
416,  46  Atl.  761. 

The  courts  do  not  look  with  favor  on  ap- 
plications of  this  character  where  the  party 
alibied  to  have  been  injured  by  the  miscon- 
duct of  the  attorney  is  not  complaining. 

People  ex  rel.  Wright  v.  Lamhom,  2  III. 
123;  People  ew  rel.  Noyea  v.  Allison,  68  111. 
151. 

Where  the  misconduct  does  not  relate  to 
a  professional  engagement,  courts  will  us- 
ually not  interfere  unless  the  conduct  is 
atrocious. 

People  ew  rel.  Hughes  v.  Appleton,  105  111. 
474,  44  Am.  Bep.  812.  * 

When  the  charges  are  denied  by  re- 
spondent, or  the  act  done  is  given  a  proper 
or  harmless  motive,  a  mere  preponderance 
of  the  evidence  as  to  either  act  or  motive  is 
not  sufficient. 

People  ex  rel.  Miller  v.  Harvey,  41  111.  277 : 
People  ex  rel.  Shufeldi  ▼.  Barker,  66  111. 
200;  State  ex  rel.  Fowler  v.  Finley,  30  Fla. 
325,  18  L.  R.  A.  404,  11  So.  674;  State  ex 
rel.  Johnson  v.  Gehhardt,  87  Mo.  App.  542. 

BoccSff  J*>  delivered  the  opinion  of  the 
eourt: 

This  is  a  petition  filed  originally  in  this 
oourt  for  the  disbarment  of  the  respondent, 
Leslie  A.  Gil  more.  The  respondent  filed  his 
answer,  and  the  cause  was  referred  to  a  mas- 
ter to  take  and  report  the  proofs,  and  the 
proofs  have  been  heard  and  reported,  and  the 
respective  parties  have  filed  their  briefs. 
The  testimony  discloses  that  in  the  year 
1889  the  respondent  was  a  resident  of  Kan- 
sas City,  Jackson  county,  Missouri,  and  was 
a  member  of  the  bar  of  that  state  and  en- 
gaged in  the  practice  of  his  profession  there. 
At  the  September  term,  1800,  of  the  crimi- 
nal court  of  Jackson  county,  an  indictment 
was  returned  against  him  charging  him 
with  the  crime  of  embezzling  certain  mon- 
eys belonging  to  one  Mrs.  Eva  Abbott, 
which  came  into  his  hands  in  his  capacity 
as  the  attorney  of  said  Mrs.  Abbott.  At 
the  December  term,  1890,  of  the  said  crimi- 
nal court  of  Jackson  county  Missouri,  he 
was  placed  on  trial  before  the  court  and  a 
jury,  and  was  adjudged  to  be  guilty  of 
the  offense  charged  in  the  indictment,  and 
was  convicted  and  sentenced  to  be  impris- 
oned in  the  penitentiary  of  the  state  of 
Missouri  for  the  period  of  five  years.  He 
prosecuted  an  appeal  to  the  supreme  court 
of  the  state  of  Missouri,  and,  under  the 
statutes  of  that  state,  was  permitted  to 
go  at  liberty  during  the  pendency  of  the 
appeal.  He  absented  himself  from  the 
state  of  Missouri,  and  went  to  Colorado. 
69  L.  R.  A 


On  the  28th  day  of  March,  1892,  the  judg- 
ment of  his  conviction  and  sentence  to  the 
penitentiary  were  affirmed  by  the  supreme 
court.  He  was  then  absent  from  the  state 
of  Missouri,  and  was  in  Colorado,  and  did 
not  return  to  Missouri,  but,  in  January, 
1893,  came  to  the  city  of  Chicago.  On  the 
4th  day  of  June,  1894,  he  was  arrested  in 
the  city  of  Chicago  as  a  fugitive  from  jus- 
tice, and  was  taken  by  the  officers  to  the 
state  of  Missouri,  and  committed  to  the 
penitentiary  of  that  state  to  serve  the  term 
of  imprisonment  to  which  he  had  been  sen- 
tenced in  the  said  criminal  court  of  Jackson 
county.  He  remained  a  convict  in  the  pen- 
itentiary of  Missouri  until  August  21,  1896, 
a  period  of  about  twenty-six  months,  when 
he  received  a  pardon  from  the  then  acting 
governor  of  the  state.  He  returned  to  Chi- 
cago, and  within  about  two  months  present- 
ed his  application  for  admission  to  the  bar 
of  this  state.  The  circuit  oourt  of  Cook 
county,  acting  on  the  motion  and  testimony 
of  a  member  of  the  bar  of  that  county,  en- 
tered an  order  to  the  effect  that  the  respond- 
ent was  a  person  of  good  moral  character, 
and  a  copy  of  that  order  was  presented  with 
his  application.  He  did  not  make  known  to 
the  circuit  court,  the  appellate  court  (be- 
fore whom  he  was  examined)  or  to  this 
court  that  he  had  been  sentenced  to  and 
served  as  a  convict  in  the  penitentiary  of  the 
state  of  Missouri.  His  name  was  ordered 
to  be  placed  on  the  roll  of  the  members  of 
the  bar  of  this  state,  and  a  license  as  an  at- 
torney at  law  of  this  state  was  issued  to 
him  on  the  6th  day  of  November,  1896. 

The  crime  of  which  the  respondent  was 
convicted  and  imprisoned  in  the  peniten- 
tiary of  the  state  of  Missouri  was  an  in- 
famous offense,  which  involved  not  only 
moral  turpitude,  but  also  the  lack  of  pro- 
fessional integrity.  The  conviction  of  that 
crime  hod  the  effect  to  degrade  him,  and 
to  establish  that  he  was  of  bad  moral  char- 
acter as  a  man  and  as  a  lawyer.  The  pardon 
granted  him  by  the  then  acting  governor  of 
the  state  of  Missouri  did  not  efface  the 
moral  turpitude  and  want  of  professional 
honesty  involved  in  the  crime,  nor  obliterate 
the  stain  upon  his  moral  character.  People 
ex  rel.  Johnson  v.  Oeorge,  186  111.  122, 
57  N.  E.  804.  He  obtained  the  certificate 
from  the  circuit  court  of  Cook  county  that 
he  was  possessed  of  a  good  moral  character 
by  concealing  from  the  court  the  fact  that 
he  had  been  adjudged  guilty  by  the  court 
of  final  resort  of  a  sister  state  of  an  offense 
involving  his  guilt  of  personal  dishonesty 
in  his  dealings  as  an  attorney  with  a  client, 
and  also  by  concealing  from  that  oourt  that 
he  had  but  so  recently  served  as  a  convict 
in  the  penitentiary  of  the  state  of  Missouri 
until  relieved  from  such  punishment  by  a 
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pardon.  His  concealment  of  these  facts  was 
a  fraud  on  the  circuit  court.  He  practised  a 
further  fraud  upon  the  appellate  court  and 
apon  this  court  by  presenting  that  certificate 
of  good  moral  character  so  deceitfully  and 
fraudulently  obtained  by  him.  Had  this 
court  been  advised,  when  the  respondent 
asked  an  order  admitting  him  to  the  bnr. 
that  he  had  but  only  about  two  months 
before  obtained  his  release  from  the  peni- 
tentiary of  the  state  of  Missouri,  where  he 
had  been  imprisoned,  because  adjudged  to  be 
guilty  of  the  crime  of  embezzlement  of  funds 
which  had  been  intrusted  to  him  by  a  client, 
he  would  .not  have  been  admitted  as  a 
member  of  the  bar  of  the  state.  He  ob- 
tained his  certificate  of  admission  by  deceit- 
fully and  falsely  inducing  this  court  to  be- 
lieve that  he  enjoyed  and  possessed  a  good 
moral  character,  knowing  at  the  same  time 
that  he  was  purposely  concealing  a  fact 
which  would  demonstrate  that  his  assertion 
was  untrue.  To  permit  him  to  longer  hold 
that  certificate  ol  admission  would  be  to  al« 
low  him  to  enjoy  the  fruits  of  his  own  fraud 
and  deceit. 

The  respondent,  in  his  answer,  asserts 
that  he  was  innocent  of  any  actual  wrong- 
doing in  the  transaction  with  his  client  in 
Missouri,  and  that  his  conviction  was  not 
justified  by  the  proofs,  and  was  wrongful. 
The  respondent  and  the  relator  have  present- 
ed to  us  the  testimony  of  the  witnesses 
heard  on  the  trial  of  the  charge  of  embez- 
zlement, as  preserved  in  the  record  of  that 
proceeding.  Without  conceding  that  any 
reason  exists  for  declining  to  give  full  faith 
and  credit  to  the  adjudications  of  the  courts 
of  Missouri,  we  are  unwilling  to  say  that 
this  testimony  demonstrates  that  the  re- 
spondent was  innocent  of  the  charge  of 
which  he  was  convicted.  He  was  a  member 
of  the  bar  of  Missouri,  and  was  employed 
by  Mrs.  Abbott  as  her  attorney  to  collect  an 
indebtedness  due  to  her.  He  collectea  $500 
from  her  debtor  on  the  22d  day  of  October, 
1889.  He  saw  her  within  three  days  there- 
after, and  saw  and  consulted  with  her  and 
advised  her  frequently  during  the  nine 
months  which  intervened  before  an  accusa- 
tion of  the  crime  was  lodged  against  him, 
and  did  not  at  any  time  inform  her  that  he 
had  collected  any  money  for  her,  but,  on  the 
contrary,  led  her  to  believe  that  he  had  not 
received  any  money  for  her,  until  after  she 
had  caused  a  warrant  to  issue  against  him. 
He  did  not  repay  any  of  the  money  until 
after  the  affirmance  by  the  supreme  court  of 
the  judgment  of  conviction.  While  in  the 
city  of  Chicago,  a  few  months  before  he  was 
seized  as  a  fugitive  from  justice,  he  sent 
$240.75  to  a  friend  in  Kansas  City,  Missouri, 
to  be  paid  to  Mrs.  Abbott  on  condition  that 
she  would  sign  a  letter  to  the  governor  of 
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the  state  which  he  had  prepared  and  which 
he  inclosed  with  the  money.  This  letter  con- 
tained some  statements  of  alleged  fact,  and 
a  recommendation  of  the  writer  that  the  re- 
spondent should  be  pardoned.  Mrs.  Abbott 
signed  the  letter  and  received  the  money,  but 
the  pardon  was  not  granted.  About  eight 
months  thereafter  the  respondent  was  extra- 
dited from  Illinois,  and  placed  in  the  peni- 
tentiary of  Missouri. 

It  is  true  that  in  People  ex  rel,  Deneen  v. 
Coleman,  210  111.  79,  71  N.  E.  693,  we  de- 
cline to  accept  the  view  urged  upon  us  by 
the  relator  that  the  respondent  ought  to 
be  disbarred  on  the  charge,  made  in  the  pe- 
tition and  admitted  in  the  answer,  that  the 
respondent  had,  previous  to  his  application 
for  admission  to  the  bar  of  this  state,  been 
convicted  in  the  courts  of  Indiana  of  a 
felonious  offense  involving  moral  turpitude, 
had  served  a  portion  of  a  term  of  imprison- 
ment in  the  penitentiary  of  that  state,  had 
been  pardoned,  and  had  obtained  license  to 
practise  the  profession  of  law  in  this  state, 
without  having  made  known  to  the  courts 
of  this  state  that  he  had  been  so  convicted 
of  a  felonious  offense  in  the  sister  state. 
But  in  that  case  it  appeared  from  the  pe- 
tition a  period  of  thirteen  years  had  elapsed 
between  the  time  of  the  conviction  and  the 
time  of  the  application  for  admission  to  the 
bar  of  this  state,  and  the  answer  averred 
that  for  eight  years  of  that  time  just  pre- 
ceding the  application  the  respondent  had 
been  a  resident  of  the  state  of  Illinois;  that 
he  had  during  the  eight  years  during  which 
he  had  lived  in  Illinois  before  the  license 
issued  to  him,  and  during  the  years  since 
receiving  the  license,  conducted  himself  as 
an  honorable,  upright,  and  law-abiding  cit- 
izen, and  had  thereby  established  and  en- 
joyed, and  was  entitled  to  enjoy,  the  rep- 
utation of  a  man  of  good  moral  character. 
In  this  state  of  the  pleadings  the  relator 
moved  that  judgnaent  of  disbarment  be  en- 
tered on  the  averments  of  the  petition  and 
answer  thereto.  This  motion  we  declined  to 
grant,  for  the  reason  that  it  admitted  the 
averments  of  the  answer  to  be  true,  and, 
if  true,  it  appeared  from  such  averments 
that  the  respondent  had  repented  of  the 
wrong  he  had  done,  had  reformed  his  evil 
ways,  and  had  by  years  of  good  conduct 
and  honorable  practices  restored  himself  to 
public  confidence  as  an  honorable  and 
worthy  man  before  he  sought  admission  to 
the  bar  of  this  state.  The  case  of  this  re- 
spondent and  that  of  Coleman  are  alike  in 
the  fact  that  neither  of  them  advised  the 
court  that  he  had  been  convicted  of  a  crime 
which  affecteu  his  moral  character,  and  we 
now  distinctly  say  that  such  an  omission 
cannot,  in  any  instance,  be  regarded  other- 
wise than  as  the  reprehensible  concealment 
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of  a  fact  which  it  is  the  duty  of  an  appli- 
cant for  admission  to  the  bar  to  disclose. 
In  the  Coleman  Case,  acting,  as  we  did,  up- 
on the  averments  of  the  petition  and  the 
answer,  it  appeared  to  us  that  Coleman  had, 
before  applying  to  this  court  for  license,  by 
years  of  upright  and  honorable  life,  re- 
covered his  standing  as  an  honorable  and 
moral  man;  and  it  also  further  appeared 
from  the  answer  in  his  case  that,  in  the 
years  that  had  elapsed  after  his  admission 
to  the  bar  in  Illinois,  and  before  the  peti- 
tion for  his  disbarment  had  been  filed,  his 
life  as  a  lawyer  and  as  a  citizen  had  been 
such  as  to  demonstrate  that  his  reformation 
had  been  complete  and  permanent  and  that 
he  had  maintained  a  good  moral  character. 
In  these  latter  respects  the  case  of  this  re- 
flpondent  is  entirely  unlike  that  of  Coleman. 
He  did  not,  after  being  released  from  further 
punishment  in  the  penitentiary,  devote  any 
of  the  years  of  his  life  to  the  upbuilding  of 
a  moral  character  and  to  the  obliteration  of 
the  bad  moral  reputation  which  had  at- 
tached to  him  by  reason  of  his  conviction 
of  a  crime  which  involved  a  want  of  person- 
al and  professional  integrity.  On  the  con- 
trary, he  came  almost  directly  from  the 
doors  of  the  penitentiary  in  Missouri  to 
the  presence  of  the  courts  in  Illinois,  and  de- 
ceitfully and  fraudulently  imposed  himself 
upon  our  courts  as  a  man  of  good  moral 
character.  And,  furthermore,  the  record  in 
this  cause  discloses  that  he  has,  since  re- 
ceiving his  license  to  practise  law  from  this 
court,  persisted  in  his  evil  and  wicked  ways. 
It  appears  from  the  testimony  produced  in 
this  record  that  in  1899,— some  three  years 
after  his  admission  to  the  bar  of  this  state, — 
an  indictment  was  returned  against  him  by 
the  grand  jury  of  Carroll  coimty,  in  this 
state,  charging  him  and  others  with  having 
entered  into  a  criminal  conspiracy  to  obtain 
the  money  of  two  citizens  of  that  county  by 
false  pretenses  and  by  means  and  use  of  the 
confidence  game.  On  a  trial  before  a  jury 
in  the  circuit  court  of  Carroll  county  the 
respondent  and  three  others,  who  were  in- 
dicted as  coconspirators  with  him,  were  ad- 
judged to  be  guilty  of  the  crime  charged,  and 
the  respondent  and  two  other  of  his  cocon- 
spirators were  sentenced  to  be  imprisoned 
in  the  penitentiary  of  this  state  at  Joliet. 
This  conviction  was  reviewed  on  a  writ  of 
error  issued  out  of  the  appellate  court  for 
the  second  district,  and  the  judgment  of 
conviction  was  reversed  for  two  reasons,  as 
appears  in  the  opinion  of  the  appellate 
court,  reported  in  87  111.  App.  128,  to  which 
respondent,  in  his  answer,  especially  refers 
for  the  information  of  the  court.  The  two 
grounds  of  reversal  were,  (1)  the  refusal  of 
the  trial  court  to  require  the  people  to  ap- 
prise the  respondent,  by  a  bill  of  particu- 
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iars,  more  definitely  and  particularly  of 
the  nature  of  the  accusation  against  him, 
and  (2)  that  the  state's  attorney,  in  his  ad- 
dress to  the  jury,  improperly  referred  to  the 
failure  of  the  respondent  to  testify  as  a 
witness  on  the  hearing  of  the  cause.  Re- 
spondent alleges,  in  his  answer,  that  after 
the  reversal  of  the  judgment  of  conviction 
a  nolle  prosequi  was  entered  in  the  cause 
by  the  state's  attorney. 

We  have,  at  the  suggestion  of  the  re- 
spondent, read  the  opinion  in  that  case,  and 
have  also  read  the  testimony  taken  by  the 
respective  parties  on  the  reference  mcuie 
under  this  petition.  The  nature  of  the 
charges  of  which  the  respondent  was  con- 
victed in  the  trial  court  in  Carroll  county 
was  that  the  two  prosecuting  witnesses,  who 
lived  in  Carroll  county,  and  three  other  per- 
sons who  resided  in  Chicago,  had  engaged  in 
a  scheme  for  tapping  telegraph  wires  run- 
ning to  a  pool  room  in  Chicago  and  inter- 
cepting and  delaying  reports  of  the  racing 
of  horses,  in  order  that  they  might  win 
money  by  betting  on  the  winning  horses, 
and  that  the  three  Chicago  conspirators 
conceived  a  plan  of  extorting  money  from 
their  Carroll  county  confederates  in  wire 
tapping  by  inducing  them  to  believe  that 
two  of  the  Chicago  confederates  had  been 
arrested  on  a  charge  of  tapping  telegraph 
wires,  and  that  the  instruments  and  appli- 
ances for  tapping  the  wires  had  been  seized 
by  the  officers,  and  that,  unless  a  large 
sum  of  money  should  be  provided  by  the 
Carroll  county  confederates,  to  be  used  in 
corrupting  the  officers  to  surrender  the 
possession  of  these  instruments  and  appli- 
ances for  tapping  the  wires,  all  of  the  con- 
federates would  be  in  danger  of  exposure, 
arrest,  and  conviction.  It  was  contended  by 
the  prosecution  that  the  respondent,  in  his 
assumed  capacity  as  an  attorney,  was  an 
actor  in  the  conspiracy  to  obtain  the  money 
of  the  Carroll  county  confederates  in  the 
wire-tapping  scheme,  and  was  to  share  in 
the  moneys  that  might  thus  be  extorted  from 
the  Carroll  county  men.  One  George  C. 
Mastin,  a  witness  on  the  trial  before  the 
jury  in  Carroll  county,  testified  that  he  was 
an  attorney  at  law  in  Chicago,  and  was  con- 
sulted by  a  friend  of  the  Carroll  county 
men;  that  the  Carroll  ooimty  men  had 
drawn  a  draft  for  $2,100  in  respon&e  to  a 
telephone  message  from  the  respondent  that 
that  amount  would  be  required;  that  he 
(the  witness)  induced  the  holder  of  the 
draft  to  deliver  it  to  him,  and  then  called 
upon  the  respondent  to  ascertain  the  facts 
as  to  the  alleged  necessity  of  the  payment 
of  that  sum  of  money  by  his  clients;  that 
the  respondent  told  him  that  the  story  that 
two  of  the  Chicago  conspirators  had  been 
''placed  in  the  central  station  was  a  fake;" 
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that  one  of  the  Carroll  county  men  was 
badly  scared,  and  would  ''give  up  many 
thousands  of  dollars  rather  than  be  pun- 
ished;" that  the  guilt  of  the  parties  was 
so  evident  that  they  could  not  be  defended ; 
that,  if  Mastin  would  advise  his  clients  to 
give  up  the  $2,100,  he  (Mastin)  should  have 
one  third  of  it,  and  the  balance  would  be  di- 
vided between  himself  (respondent)  and  an- 
other, whom  he  did  not  name ;  that  the  pay- 
ment of  $2,100  would  be  much  less  punish- 
ment than  they  would  suffer  if  they  were 
arrested  and  sent  to  the  penitentiary ;  that, 
if  they  paid  the  $2,100,  they  would  be  re- 
lieved from  all  danger  of  prosecution  and 
arrest.  Mastin  substantially  repeated  these 
statements  in  his  testimony  taken  in  this 
proceeding,  and  the  respondent  testified  that 
the  conversation  as  testified  to  by  Mastin 
did  not  occur.  The  respondent  admitted 
that  he  went  to  Carroll  county,  and  had  an 
interview  with  the  conspirators  in  the  wire- 
tapping scheme  who  lived  there.  His  coun- 
sel, in  his  brief  in  this  case,  says  that  the 
respondent  in  that  interview  explained  to 
the  Carroll  county  men  that  ''wire  tapping 
and  conspiracy  to  tap  wires  were  crimes; 
and  told  them  the  penalties  attached  by 
statute  to  each ;  and  recited  what  Roach  and 
Vaughn  [two  of  the  Chicago  conspirators] 
had  ah-eady  told  him  about  a  detective  for 
the  Western  Union  having  taken  the  ma- 
chinery, and  suggested  that,  if  the  parties 
in  possession  of  the  machinery  and  those 
prosecuting  would  cease  their  activity  and 
give  up  the  machinery  on  payment  of  their 
losses,  the  strongest  evidence  of  guilt  would 
be  out  of  the  possession  of  the  prosecu- 
tion;" that,  "while  Gilmore  has  no  recol- 
lection of  the  sum  of  $2,000  being  men- 
tioned, the  writer  of  this  inclines  to  the 


opinion  that  Gilmore  did  express  the  opin- 
ion that  the  sum  mentioned  by  Chisholm 
would  be  sufficient."  Respondent  testified 
on  the  hearing  that  after  he  returned  to 
Chicago  he  telephoned  the  Carroll  county 
men  that  $2,100  would  be  required  to  "get 
the  machinery,"  etc. 

If  the  testimony  of  Mastin  be  true,  the 
respondent  was  guilty  as  a  party  to  the 
conspiracy  to  extort  money  from  the  Carroll 
coimty  confederates,  and  of  prostituting  his 
standing  and  position  as  a  member  of  the 
bar  to  the  furtherance  of  that  criminal 
purpose.  If  the  view  urged  by  the  respond- 
ent be  true,  it  would  appear  he  sought  to 
obtain, the  money  for  the  purpose  of  cor- 
rupting the  public  officers  to  surrender  the 
evidence  of  the  guilt  of  his  clients,  though 
it  seems  to  be  the  better  conclusion  to  be 
drawn  from  the  evidence  that  the  machinery 
and  appliances  for  tapping  the  wires  were 
never,  in  fact,  in  the  hands  of  the  police 
authorities.  If  the  view  of  the  respondent 
be  accepted,  there  seems  no  escape  from  the 
conclusion  that  since  his  admission  to  the 
bar  he  has  been  guilty  of  professional  mis- 
conduct evincing  such  lack  of  personal  in- 
tegrity and  professional  honor  as  to  estab- 
lish that  he  is  unworthy  to  be  longer  al- 
lowed to  hold  a  place  in  the  ranks  of  an 
honorable  profession. 

The  prayer  of  the  petition  will  he  granted, 
and  judgment  will  be  entered,  herein  order- 
ing that  tiie  name  of  the  respondent  be 
stricken  from  the  roll  of  attorneys  in  this 
state,  and  also  that  the  respondent  pay  the 
costs  of  this  proceeuing. 

Rule  made  absolute. 

Petition  for  rehearing  denied  April  6, 
1905. 


UNITED  STATES  CIRCUIT   COURT  OF   APPEALS,  SIXTH  CIRCUIT. 


Robert  B.  F.  PEIRCE,  Receiver  of  Toledo, 
St.  Louis,  &  Kansas  City  Railroad  Com- 
pany, Plff,  in  Err., 

V. 

Edward  VAN  DUSEN. 

(24  C.  C.  A.  280,  47  U.  8.  App.  339,     78  Fed. 
693.) 

1.  A  receiver  of  a  Federal  court  In 
charire  of  a  railroad  company,  who, 
by  act  Cong.  March  3,  1887,  chap.  873,  cor 
rected  by  act  August  18,  1888,  chap.  806,  1<? 
required  to  manage  and  operate  the  property 
accordlDg  to  the  requirements  of  the  valid 
laws  of  the  state  In  which  It  Is  situated,  in 

Note. — As    to    liability   of    receiver   for   In- 
juries   caused    by   operation    of    railroad,    see 
note  to  Turner  y.  Cross,  15  L.  B.  A.  262. 
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the  same  manner  as  the  owner  or  possessor 
thereof  would  be  bound  to  do  if  in  posses- 
sion, is  subject  to  any  rule  prescribed  by  the 
state  imposing  on  railroad  corporations  a 
liability  for  the  negligence  of  employees  hav- 
ing superior  authority  over  other  employees. 

2.  All  action  aaralnst  a  receiver  of  a 
railroad  corporation  is  within  the  pro- 
visions of  Ohio  act  April  2,  1800,  making 
railroad  companies  liable  in  certain  cases 
for  the  negligence  of  fellow  servants  or  em- 
ployees who  have  power  or  authority  to  di- 
rect or  control  the  one  injured. 

3.  Railroad  companies  envaffcd  In 
Interstate  commerce  are  subject  to 
a  state  statvte  making  railroad  companies 
liable  for  injuries  to  employees  on  account 
of  the  negligence  of  others  having  control  or 
direction  of  them,  so  long  as  Congress  does 
not  deal  with  that  subject. 

45 
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4»  A  constitutional  provision  requlr- 
Injf  all  laws  of  a  greneral  nature  to 
have  a  uniform  operation  throughout 
the  state  Is  uot  ylolated  by  Ohio  act  April  2. 
1890,  relating  to  the  liability  of  railroad 
companies  for  Injuries  to  employees,  since  It 
applies  to  all  rnllroad  corporations  operating 
railroads  within  the  state,  and  to  all  of  a 
common  class  of  railroad  employees. 

6.  Neffllfrence  of  a  superior  servant 
of  a  railroad  company,  causing  injury 
to  an  employee  under  his  control,  renders 
the  employer  liable  under  Ohio  act  April  2. 
1800,  although  the  negligence  was  in  respect 
of  the  performance  of  work  of  the  kind  done 
by  the  Injured  person,  and  not  in  the  per- 
formance of  any  duty  Imposed  by  law  on 
the  master  personally. 

6.  A  verdict  for  damages  will  Aot  be 
disturbed  on  writ  of  error  on  the  ground 
that  they  were  excessive,  when  the  trial 
court  did  not  disturb  it. 

7.  Declarations  of  a  train  conductor 
tending  to  show  that  his  negligence  caused 
an  Injury  to  an  employee  whose  hand  was 
caught  between  cars  Is  admissible  as  part  of 
the  res  geatm  when  mnde  as  he  met  the  In- 
jured man  with  his  hand  still  bleeding,  im- 
mediately after  he  had  come  from  between 
the  cars,  and  had  walked  only  six  or  seven 
car  lengths  toward  the  engine. 

(February  2,  1897.*) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio 
to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  n^ligence  for  which  defendant 
was  alle«;ed  u>  be  responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Harlan,  Circuit  Justice, 
and  Taft  and  Lurton,  Circuit  Judges. 

Messrs.  Brown  ft  Geddes,  for  plaintiff 
in  error: 

The  negligence  complained  of  was  the  neg- 
ligence of  a  fellow  servant. 

The  mere  exercise  of  authority  by  one 
servant  over  another  does  not  create  the  re- 
lation of  vice  principal. 

Baltimore  d  O.  R.  Co.  v.  Baugh,  149  U.  S. 
368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914; 
Northern  P.  R.  Co.  v.  Hamhly,  154  U.  S. 
360,  38  L.  ed.  1013,  14  Sup.  Ct.  Rep.  983; 
Barley  v.  Louismlle  d  2V.  R.  Co.  57  Fed. 
144;  Central  R.  Co.  v.  Keegan,  160  U.  S. 
269,  40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269; 
Texas  d  P.  R.  Co.  v.  Rogers,  6  C.  C.  A.  403, 
13  U.  S.  App.  647,  57  Fed.  378;  McOrath  v. 
Texas  d  P.  R.  Co.  9  C.  C.  A.  133,  23  U.  S. 
App.  86,  60  Fed.  655;  Bailey,  Master's  Lia- 
bility for  injuries  to  servnnt,  239   et  seq. 

The  Ohio  statute  as  to  fellow  servants  is 
confined  to  corporations  owning  or  operating 
a  railroad  in  Ohio.    Tt  does  not  apply  to 

•This  case  was  taken  to  the  Supreme  Court 
of  the  United  States,  but  settled  before  it  was 
heard  there. 
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any  employer  carrying  on  any  other  kind  of 
business;  nor  to  an  individual  owning  or 
operating  a  railroad.  It  applies  only  to  a 
railroad  or  railway  corporation.  It  is  lim- 
ited to  classes  of  employers  and  employees 
which  do  not  include  either  the  plaintiff  or 
the  defendant  in  this  case.  It  does  not  ap- 
ply to  a  court  of  chan<y>ry  having  possession 
of  a  railroad  property,  and  operating  the 
same  through  a  receiver. 

Benderson  v.  Walker,  65  Ga.  481;  Thur- 
man  v.  Cherokee  R.  Co.  56  Ga.  376;  Camp- 
hell  V.  Cook,  86  Tex.  630,  40  Am.  St.  Rep. 
878,  26  S.  W.  486;  San  Antonio  d  A.  P.  R. 
Co.  V.  Reynolds  (Tex.  Civ.  App.)  30  S.  W. 
846;  Central  Trust  Co.  v.  East  Tennessee,  V. 
d  O.  R.  Co.  69  Fed,  353;  Turner  v.  CrosSy 
83  Tex.  224,  16  L.  R.  A.  262,  18  S.  W.  678; 
Texas  d  P.  R.  Co.  v.  Collins,  84  Tex.  121, 
19  S.  W.  366;  Texas  d  P.  R.  Co.  v.  Cox,  145 
U.  S.  606,  36  L.  ed.  833,  12  Sup.  Ct.  Rep. 
905. 

May  a  court  insert  in  a  penal  statute 
persons  not  named?  If  it  may  be  extended 
to  an  individual  operating  a  railroad  by  vir- 
tue of  his  appointment  as  receiver  by  a 
Federal  court,  might  not  a  court  also  en- 
large the  statute  so  as  to  include  an  indi- 
vidual not  so  appointed  T 

Priestman  v.   United  States,  4  Dall.  28, 

1  L.  ed.  727 ;  The  Paulina  v.  United  States, 
7  Cranch,  60,  3  L.  ed.  268;  Denn  v.  Reid^ 
10  Pet.  624,  9  L.  ed.  519;  United  States  v. 
Hartwell,  6  Wall.  385,  18  L.  ed.  830;  Bad- 
den  V.  The  Collector  {Badden  v.  Barney)  6 
Wall.  Ill,  18  L.  ed.  618;  Lake  County  v. 
Rollins,  130  U.  S.  662,  32  L.  ed.  1060,  9 
Sup.  Ct.  Rep.  661 ;  United  States  ▼.  Fisher, 

2  Cranch,  368,  2  L.  ed.  304;  Doggett  ▼.  Flori- 
da R.  Co.  99  U.  S.  72,  25  L.  ed.  301; 
People  ex  rel.  Jackson  v.  Potter,  47  N.  Y. 
375;  Bills  v.  Chicago,  60  111.  86;  If  swell  v. 
People,  7  N.  Y.  97;  King  v.  Poor  Law 
Comrs.  6  Ad.  &  El.  1 ;  Laraond  v.  Eiffe,  3  Q. 
B.  910;  Everett  v.  Wells,  2  Scott,  N.  R. 
631. 

Where  the  right  to  recover  damages  oc- 
casioned by  death  is  conferred  by  statute 
against  certain  persons  only,  the  right  can 
be  asserted  and  enforced  against  such  per- 
sons, and  no  others. 

Chicago  d  N.  E.  R.  Co.  v.  Sturgis,  44 
Mich.  538,  7  N.  W.  213;  Shaw  v.  Clark,  49 
Mich.  384,  43  Am.  Rep.  474,  13  N.  W.  786; 
Dent  V.  Ross,  52  Miss.  188;  Detroit  v.  Put- 
nam, 45  Mich.  263,  7  N.  W.  815;  Detroii 
V.  Chaffee,  70  Mich.  80,  37  N.  W.  882;  Scott 
V.  Simons,  70  Ala.  352;  Lair  v.  Killmer,  25 
N.  J.  L.  522;  Swift  v.  Luce,  27  Me.  285; 
Emerson  v.  Com.  108  Pa.  Ill;  Tynan  v. 
Walker,  35  Cal.  634,  95  Am.  Dec.  152; 
Sedgw.  Stat.  &  Const.  Law,  194,  195,  263» 
265;  Turner  v.  Cross,  83  Tex.  218,  15  L- 
R.  A.  262,  18  S.  W.  578. 
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When  the  property  of  a  railroad  company 
is  in  the  hands  of  a  receiver,  who  has  full 
possession  and  entire  charge  of  its  affairs, 
the  corporation  itself  is  not  liable  for  dam- 
age or  injury  caused  by  the  acts  of  negli- 
gence of  such  a  receiver,  or  of  any  of  his 
agents  or  employees. 

W  fishing  ton  A,  d  0,  R.  Co,  v.  Brown, 
17  Wall.  446,  21  L.  ed.  675;  Davia  v.  Dun- 
can, 19  Fed.  477;  20  Am.  &  £ng.  £nc. 
Law,  p.  387. 

The  Federal  statute  does  not  enlarge  the 
state  statute.  If  the  latter  does  not  by  its 
terms  apply  to  a  receiver,  the  Federal  stat- 
ute will  not  so  apply  it. 

Where  state  statutes  impose  a  liability 
upon  a  railway  company  as  owner,  which 
does  not  exist  as  against  a  receiver  of 
the  railway,  the  Federal  courts  will  not 
place  the  receiver  upon  the  same  plane 
of  liability  as  the  owner. 

Central  Trust  Co,  v.  East  Tennessee,  V. 
d  0,  R,  Co,  69  Fed.  353;  Baltimore  Trust 
d  O,  Co.  Y,  Atlanta  Traction  Co.  69  Fed. 
358;  Allen  v.  Dillmgham,  8  C.  C.  A.  544, 
23  U.  S.  App.  167,  60  Fed.  176. 

A  state  legislature  cannot  impose  liabil- 
ities upon  a  court  of  chancery  of  the  Unit- 
ed States  charged  with  the  administration 
of  property  or  funds  in  the  custody  of  the 
court,  in  a  matter  governed  by  general  law. 

A  suit  against  a  receiver  is  a  suit 
against  the  receivership. 

McNulta  V.  Lochridge,  141  U.  S.  327,  35 
L.  ed.  796,  12  Sup.  Ct.  Rep.  11. 

The  question  whether  certain  persons  are 
fellow  servants  of  an  employer  so  as  to 
preclude  one  from  recovering  against  the* 
employer  for  injuries  caused  by  the  negli- 
gence of  the  other  is  not  a  question  of 
local  law,  but  is  one  of  general  law,  as  to 
which  the  Federal  court  will  exercise  an 
independent  judgment. 

Baltimore  d  O,  R,  Co.  v.  Baugh,  149  U. 
S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
914. 

The  act  of  April  2,  1890  (87  Ohio  Laws, 
149),  is  in  conflict  with  §  26  of  art.  2  of 
the  Constitution  of  Ohio,  providing  that 
all  laws  of  a  general  nature  shall  have  a 
uniform  operation  throughout  the  state. 

Uixson  V.  Burson,  54  Ohio  St.  470,  43  N. 
E.  1000;  Kelley  v.  State,  6  Ohio  St.  269: 
Cooley,  Const.  Lim.  6th  ed.  481 ;  Shaver  v. 
Pennsylvania  Co,  71  Fed.  931;  State  v. 
Juloto,  129  Mo.  163,  29  L.  R.  A.  257,  50 
Am.  St.  Rep.  443,  31  S.  W.  781. 

Even  if  Van  Dusen  were  injured  by  tho 
negligence  of  Bartley  in  the  manner  charged, 
still  ho  is  not  entitled  to  recover,  for  the 
reason  that  Bartley  was  not  n^ligent  in 
the  performance  of  any  duty  which  the  law 
imposed  on  the  master  personally,  but  only 
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in  respect  of  the  performance  of  work  which 
pertained  to  him  as  a  fellow  servant. 

Central  R.  Co,  v.  Keegaui  160  U.  S.  267, 
40  L.  ed.  422,  16  Sup.  Ct.  Rep.  269;  Taylor 
V.  Evansville  d  T.  H,  R,  Co,  121  Ind.  124, 
6  L.  R.  A.  684,  16  Am.  St  Rep.  372,  22 
N.  E.  876;  Justice  v.  Pennsylvania  Co.  130 
Ind.  321,  30  N.  E.  303;  Crispin  v.  Babhitt, 
81  N.  Y.  516,  37  Am.  Rep.  521;  Hussey  v. 
Coger,  112.  N.  Y.  614,  3  L.  R.  A.  559,  8  Am. 
St.  Kep.  787,  20  N.  E.  556;  Holden  v.  Fitch- 
burg  R.  Co.  129  Mass.  268,  37  Am.  Rep.  343; 
Wilson  v.  Merry,  L.  R.  1  H.  L.  Sc.  App.  Cas. 
326;  Stockmey&r  v.  Reed,  65  Fed.  269; 
Baltimore  d  0,  R.  Co.  v.  Baugh,  149  U.  S. 
385,  37  L.  ed.  780,  13  Sup.  Ct.  Rep.  914; 
Northern  P,  R.  Co,  v.  Hamhly,  154  U.  S. 
349,  38  L.  ed.  1009,  14  Sup.  Ct.  Rep.  983; 
Northern  P.  R.  Co,  v.  Peterson,  162  U.  S. 
346,  40  L.  ed.  Q94,  16  Sup.  Ct.  Rep.  843. 

Plaintiff  was  permitted  to  testify  that, 
in  a  conversation  after  the  accident,  and 
after  the  plaintiff  had  got  his  hand  cut, 
and  had  walked  six  or  seven  car  lengths, 
Mr.  Bartley,  the  conductor,  said  to  him  that 
which,  plaintiff  claims,  amounted  to  ad- 
mission of  negligence  on  his  part.  That 
testimony  was  wholly  incompetent. 

Northwestern  Union  Packet  Co.  v.  Clough, 
20  Wall.  628,  22  L.  ed.  406;  Vickshurg 
d  M.  R,  Co.  V.  O'Brien,  119  U.  S.  99,  30 
L.  ed.  209,  7  Sup.  Ct.  Rep.  118;  Luhy  v. 
Hudson  River  R,  Co,  17  N.  Y.  131;  Adams 
V.  Hannibal  d  Si.  J,  R,  Co,  74  Mo.  653,  41 
Am.  Rep.  333;  William^son  v.  Cambridge 
R.  Co.  144  Mass.  148,  10  N.  E.  790;  Rich- 
stain  v.  Washington  Mills  Co.  157  Mass. 
538,  32  N.  E.  908;  Cleveland,  C.  d  C.  R. 
Co.  ▼.  Mara,  26  Ohio  St.  186. 

Messrs.  Hurd,  Brambaok,  A  Thatch- 
er, for  defendant  in  error: 

Because  a  superior  participates  in  the 
work  with  his  subordinates,  this  in  no  wise 
detracts  from  his  authority  and  control 
over  his  subordinates. 

Berea  Stone  Co.  v.  Kraft,  31  Ohio  St. 
287,  27  Am.  Rep.  610. 

It  is  not  necessary  that  a  superior  offi- 
cer should  have  authority  to  discharge  a 
subordinate  in  order  to  constitute  him  such 
superior. 

Moore  v.  Wabash,  St.  L.  d  P.  R.  (?o.'85 
Mo.  588;  Hoke  v.  St.  Louis,  K.  d  N.  R.  Co, 
88  Mo.  360;  Bowling  v.  Gerard  B.  Allen 
d  Co.  74  Mo.  13;  Shearm.  &  Redf.  Neg. 
§§  226,  227. 

The  3d  section  of  the  judiciary  act  of 
March  3,  1887  (24  Stat,  at  L.  554,  chap. 
373,  U.  S.  Comp.  Stat.  1901,  p.  582),  au- 
thorizing suits  to  be  brought  against  re> 
ceivers  of  railroads  without  special  leave 
of  the  court  by  which  they  were  appoint- 
ed, was  intended  to  place  receivers  upon 
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the  some  plane  with  railroad  companies, 
both  as  respects  their  liability  to  be  sued 
for  acts  done  while  operating  a  railroad, 
and  as  respects  the  mode  of  service. 
.  Eddy  V.  Lafayette,  163  U.  S.  466,  41  L. 
ed.  225,  16  Sup.  Ct.  Rep.  1082;  Homshy 
V.  Eddy,  6  C.  C.  A.  560,  12  U.  S.  App.  404, 
66  Fed.  461;  Eddy  v.  Lafayette,  1  C.  C.  A. 
441,  4  U.  S.  App.  247,  40  Fed.  807;  Rouse 
V.  Homshy,  14  C.  C.  A.  377,  32  U.  S.  App. 
Ill,  67  Fed.  219;  Rouse  v.  Harry,  55  Kan. 
689,  40  Pac.  1007;  Central  Trust  Co,  v. 
Wabash,  8t,  L.  d  P.  R.  Co.  26  Fed.  12; 
Murphy  v.  Holhrook,  20  Ohio  St.  137,  6 
Am.  Rep.  633;  Campbell  v.  Cook  (Tex. 
Civ.  App.)  24S.  W.  977. 

The  Ohio  statute  is  applicable  to  the  case 
at  bar  because  of  the  provisions  of  5  2  of 
the  act  of  Congress  of  August  13,  1888,  1 
U.  S.  Rev.  Stat.  Supp.  613,  U.  S.  Comp. 
Stflt.  1901,  p.  582. 

The  act  of  April  2,  1800  (87  Ohio  Laws, 
149 ) ,  is  not  unconstitutional  because  of  be- 
ing a  law  of  a  general  nature  without  a  uni- 
form  operation. 

Shaver  v.  Pennsylvania  Co,  71  Fed.  931 ; 
Johnson  v.  Philadelphia  d  R.  R.  Co.  163  Pa. 
127,  29  All.  854;  Donald  v.  Chicago,  B. 
d  Q.  R.  Co.  93  Iowa,  284,  33  L.  R.  A.  492. 
61  N.  W.  97";  Fuller  v.  Baltimore  d  0. 
Employes*-  Relief  Asso.  67  Md.  433,  10  Ail. 
237. 

Where  a  statute  does  not  relate  to  per- 
sons or  things  as  a  class,  but  to  particular 
persons  or  things  of  a  class,  it  is  special, 
as  contradistinguished  from  general,  law. 
State  ex  rel,  Lionberger  v.  Tolle,  71  Mo. 
645;  State  ex  rel.  Harris  v.  Herrmann,  75 
Mo.  340. 

Very  few  statutes  apply  equally  to  every 
person  in  the  state. 

Adler  v.  Whitbeck,  44  Ohio  St  539,  9  N. 
fi.  672;  Senior  v.  Ratterman,  44  Ohio  St. 
661,  11  N.  E.  321;  State  v.  Portsmouth 
d  C.  Tump.  R.  Co.  37  Ohio  St.  481 ;  Re  Netc 
York  Elev.  R.  Co.  70  N.  Y.  327;  Sandford 
V.  Poe,  60  L.  R.  A.  641,  16  C.  C.  A.  305. 
37  U.  S.  App.  378,  69  Fed.  546;  Leep  v. 
St  Louis,  I.  M.  d  S.  R,  Co.  58  Ark.  407, 
23  L.  R.  A.  264,  41  Am.  St.  Rep.  109,  25 
S  W.  75;  Union  P.  R.  Co.  v.  Porter,  38  Neb. 
226,  56  N.  W.  808;  Oulf,  C.  d  S.  F.  R.  Co.  v. 
HcCovon  (Tex.  Civ.  App.)  25  S.  W.  435: 
Jacksonville,  T.  d  K.  W.  R.  Co.  v.  Prior,  34 
Fla.  271,  15  So.  760;  Missouri  P.  R.  Co.  v. 
Humes,  115  U.  S.  512,  29  L.  ed.  463,  6  Sup. 
Ct.  Rep.  110.  ' 

The  hazardous  character  of  the  business 
of  operating  a  railway  would  seem  to  call 
for  special  legislation  with  respect  to  rail- 
road corporations,  having  for  its  object  the 
protection  of  their  employees  as  well  as  the 
safety  of  the  public. 
60  L.  R.  A. 


Missouri  P.  R,  Co.  v.  Maokey,  33  Kan. 
298,  6  Pac.  291,  127  U.  S.  206,  32  L.  ed.  107, 
8  Sup.  Ct.  Rep.  1161. 

The  legislature  is  well  justified  in  segre- 
gating railroad  employees  into  a  separate 
class  for  legislation,  for  the  reason  that  they 
are  subject  to  hazards  and  dangers  peculiar- 
]y  incident  to  their  employment  (which  is  of 
a  public  nature)  ;  and,  by  reason  thereof, 
in  the  interest  of  their  welfare  and  safety, 
is  is  the  duty  of  the  legislature  to  pass 
proper  laws  for  their  protection. 

Hoben  V.  Burlington  d  M.  River  R.  Co. 
20  Iowa,  662;  Deppe  v.  Chicago,  R.  I.  d  P. 
R.  Co.  36  Iowa,  62;  Frandsen  ▼.  Chicago, 
R.  I.  d  P.  R.  Co.  36  Iowa,  372;  Sohroeder 
V.  Chicago,  R.  I.  d  P.  R.  Co.  41  Iowa,  344; 
McKnight  v.  Iowa  d  M.  R.  Constr.  Co.  43 
Iowa,  406;  Lombard  v.  Chicago,  R.  I.  d  P, 
R.  Co.  47  Iowa,  494;  Moore  v.  Central  R, 
Co.  47  Iowa,  688;  Smith  v.  Humeston  d  8. 
R.  Co.  78  Iowa,  583,  43  N.  W.  545;  Missouri 
P.  R.  Co.  V.  Haley,  25  Kan.  35;  Union  P.' 
R.  Co.  v.  Harris,  33  Kan.  416,  6  Pac  571; 
Union  Trust  Co.  v.  Thomason,  25  Kan.  1; 
Austin  Rapid  Transit  R.  Co.  v.  Groethe 
(Tex.  Civ.  App.)  31  S.  W.  197;  Lavallee  v. 
St.  Paul,  M.  d  M.  R.  Co.  40  Minn.  249,  41 
N.  W.  974 ;  Johnson  v.  St.  Paul  d  D.  R.  Co. 
43  Minn.  222,  8  L.  R.  A.  419,  45  N.  W.  156; 
Smith  V.  St.  Paul  d  D.  R.  Co.  44  Minn. 
17,  46  N.  W.  149;  Steffenson  v.  Chicago, 
M.  d  St.  P.  R.  Co.  45  Minn.  355,  11  L.  R,  A. 
271,  47  N.  W.  1068. 

The  admissibility  in  evidence  of  any  dec- 
larations or  statements  made  and  relating 
to  any  act  or  accident  occurring,  or  to  any 
injury  done,  is  determined  by  the  character 
of  the  declarations  made,  and  by  certain 
limitations  of  time. 

Any  fact  or  circumstance  growing  out  of 
and  substantially  concurrent  with  the  ac- 
cident and  injury,  tending  to  show  negli- 
gence, and  to  fix  the  liability  on  the  party 
responsible  therefor;  and  every  subsequent 
fact  and  circumstance  showing  and  estab- 
lishing the  extent  of  the  injury,— are  ad- 
missible. 

Hermes  ▼.  Chicago  d  V.  W.  R.  Co.  80  Wis. 
590,  27  Am.  St.  Rep.  69,  50  N.  W.  584; 
Hanover  R.  Co.  v.  Coyle,  65  Pa.  396. 

Any  declarations  of  the  injured  party,  or 
of  the  master  or  his  employee,  made  at  the 
time  and  place,  as  to  the  circumstances  and 
causes  incident  and  contributing  to  the  ac- 
cident and  wrong  done,  are  admissible. 

Travellers^  Ins.  Co.  v.  Mosley,  8  Wall. 
397,  19  L.  ed.  437;  Hermes  v.  Chicago  d 
N.  W.  R.  Co.  80  Wis.  590,  27  Am.  St.  Rep. 
09,  60  N.  W.  584;  Keyset  v.  Chicago  d  Q. 
T.  R.  Co.  66  Mich,  300,  33  N.  W.  867; 
OVonnor  v.  Chicago,  M.  d  St.  P.  R.  Co.  27 
Minn.  166,  38  Am.  Rep.  288,  6  N.  W.  481; 
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Ward  V.  White,  86  Va.  212,  19  Am.  St.  Rep. 
883,  9  S.  E.  1021;  Jforthem  P.  R.  Co,  t. 
Urlin,  168  U.  S.  271,  39  L.  ed.  977,  15  Sup. 
Ct.  Rep.  840;  North  jLmerioan  Acoi,  Asso. 
V.  Woodson,  12  C.  C.  A.  392,  24  U.  S.  App. 
364,  64  Fed.  691;  Btate  v.  Mathews,  98  Mo. 
125,  10  S.  W.  144,  11  S.  W.  1135;  Lewis  v. 
Btate,  29  Tex.  App.  201,  25  Am.  St.  Rep. 
720,  15  S.  W.  642;  Btate  v.  Molisse,  38  La. 
Ann.  381,  58  Am.  Rep.  181;  Anderson  v. 
yeto  York  d  T.  B.  B,  Co.  47  Fed.  38;  Inter- 
national d  0,  N.  R.  Co.  V.  Anderson,  82  Tex. 
616,  27  Am.  St.  Rep.  002,  17  S.  W.  1039. 

Such  declarations  may  be  separated  from 
the  causal  act  by  a  short  lapse  of  time  when 
there  are  connecting  circumstances. 

Travellers'  Ins,  Co,  v.  Mosley,  8  Wall.  397, 
19  L.  ed.  437;  Harriman  v.  Btowe,  67  Mo. 
93. 

There  is  no  absolute,  ironclad,  or  invari- 
able rule  of  limitation  of  time  when  such 
declarations  are,  or  are  not,  admissible. 

Rawson  v.  Haigh,  2  Bing.  99;  Ward  y. 
White,  86  Va.  212,  19  Am.  St.  Rep.  883,  9 
S.  E.  1021;  Wharton,  Neg.  §  258;  North 
American  Acoi,  Asso,  ▼.  Woodson,  12  C.  C. 
A.  392,  24  U.  S.  App.  364,  64  Fed.  691 ;  Hill 
V.  Com,  2  Gratt.  605;  Quincy  Horse  R.  d 
Carrying  Co.  v.  Onuse,  137  111.  264,  27  N. 
E.  190;  Hanover  R.  Co,  v.  Coyle,  55  Pa.  402; 
Koetter  v.  Manhattan  Elev,  R.  Co,  36  N. 
Y.  S.  R.  611,  13  N.  y.  Supp.  458,  Affirmed 
in  129  N.  Y.  668,  30  N.  E.  65;  Hooker  v. 
Chicago,  M,  d  bt.  P.  R,  Co,  76  Wis.  542, 
44  N.  W.  1086;  Brownell  v.  Padfio  R.  Co, 
47  Mo.  239;  Keyser  v.  Chicago  d  0..T.  R. 
Co.  66  Mich,  390,  33  N.  W.  867 ;  Omaha  d 
R.  Valley  R.  Co.  v.  Chollette,  41  Neb.  678. 
69  N.  W.  921 ;  Elledge  v.  National  City  d 
0.  R.  Co.  100  Cal.  282,  38  Am.  St.  Rep. 
290,  34  Pac.  720;  lAnderherg  v.  Crescent 
Min.  Co.  9  Utah,  163,  33  Pac.  692;  Wahtish 
Western  R.  Co.  v.  Brow,  13  C.  C.  A,  222,  31 
U.  S.  App.  192,  65  Fed.  941;  Btate  v.  Mo- 
lisse, 38  La.  Ann.  381,  58  Am.  Rep.  181; 
East  Bt.  Louis  Connecting  R.  Co.  v,  ^llen, 
54  111.  App.  27;  Louisville  d  N.  R.  Co.  v. 
Foley,  94  Ky.  220,  21  S.  W.  866;  Bhafer  v. 
Lacock,  168  Pa.  497,  29  L.  R.  A.  254,  32 
Atl.  44;  Mcleod  v.  Ointher,  80  Ky.  399; 
Baltimore  d  0.  R.  Co.  v.  Btate,  81  Md,  371, 
32  Atl.  201 ;  Louisville,  N.  A.  d  C.  R.  Co.  v. 
Buck,  116  Ind.  566,  2  L.  R.  A.  520,  9  Am. 
St.  Rep.  883,  19  N.  E.  453;  Augusta  Factory 
V.  Barnes,  72  Ga.  217,  53  Am.  Rep.  838; 
People  V.  Bimpson,  48  Mich.  474,  12  N.  W. 
662;  Keyser  v.  Chicago  d  0.  T.  R.  Co.  66 
Mich.  390,  33  N.  W.  867;  Little  Rock,  M. 
R.  d  T.  R.  Co.  V.  Leverett,  48  Ark.  333,  3 
Am.  St.  Rep.  230,  3  S.  W.  50;  Kirhy  v.  Com. 
77  Va.  081,  46  Am.  Rep.  747;  Durkee  v. 
Central  P.  R.  Co.  69  Cal.  533,  68  Am.  Rep. 
662,  11  Pac.  130;  Elkins  v.  McKean,  79  Pa. 
69  L.  R.  A. 


501;  Entwhistle  r,  Feighner,  60  Mo.  215; 
McLeod  V.  Ointher,  80  Ky.  399;  Cleveland, 
C.  d  C.  R.  Co.  V.  Mara,  26  Ohio  St.  185; 
Union  Cent.  L.  Ins.  Co.  v.  Cheever,  36  Ohio 
St.  201,  38  Am.  Rep.  673. 

Five  thousand  five  hundred  dollars  is  not 
excessive  for  loss  of  a  hand. 

Murtaugh  v.  New  York  C.  d  H.  R.  R.  Co. 
49  Hun,  456,  3  N.  Y.  Supp.  483;  Chicago 
d  A.  R.  Co.  V.  Wilson,  63  111.  167;  Western 
d  A.  R.  Co.  V.  Young,  81  Ga.  397,  12  Am. 
St.  Rep.  320,  7  S.  E.  912;  Bilberstein  v. 
Houston,  W.  Street  d  P.  Ferry  R.  Co.  4  N. 
Y.  Supp.  843;  Dougherty  v.  Missouri  R.  Co, 
97  Mo.  647,  8  S.  W.  900,  11  S.  W.  251 ;  Neuh 
port  News  d  M.  Valley  R.  Co,  v.  Campbell, 
15  Ky.  L.  Rep.  714,  26  S.  W.  267. 

Harlan,  Circuit  Justice,  delivered  the 
opinion  of  the  court : 

This  action  was  brought  by  Edward  Van 
Dusen  against  R.  B.  F.  Peirce,  as  the  re- 
ceiver of  the  Toledo,  St.  Louis,  &  Kansas 
City  Railroad  Company,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Ohio. 

The  order  appointing  Peirce  as  receiver 
was  made  by  the  court  below  in  the  suit  of 
Continental  Trust  Co.  v.  Toledo,  Bt.  L.  d 
K.  C.  R,  Co.  72  Fed.  92.  It  directed  the  re- 
ceiver to  operate  the  railroad,  and  do  all 
things  necessary  to  carry  on  the  business  of 
the  company.  He  was  so  engaged  on  the 
26th  day  of  February,  1895,  when  Edward 
Van  Dusen,  the  plaintiff,  a  yard  brakeman, 
in  the  employ  of  the  receiver,  was  so  serious- 
ly and  permanently  injured  while  in  the  dis- 
charge of  his  duties — ^being  himself  without 
fault — ^that  he  lost  entirely  the  use  of  his 
right  hand.  These  injuries,  it  is  alleged, 
were  caused  solely  through  the  carelessness 
and  negligence  of  one  Hugh  Bartley,  a  con- 
ductor employed  by  the  receiver,  and  under 
whose  control  and  direction  the  plaintiff 
was  placed  at  the  time  of  his  being  injured. 

The  defendant  denied  the  allegations  Im- 
puting negligence  to  him,  and  denied  that 
the  plaintiff  was  without  fault. 

A  verdict  was  returned  in  favor  of  the 
plaintiff  for  $5,500  in  damages.  A  motion 
for  a  new  trial  having  been  made  and  over- 
ruled, judgment  was  entered  upon  the  ver- 
dict. 

The  principal  question  before  us  is  wheth- 
er the  statute  of  Ohio  passed  April  2,  1800 
(87  Ohio  Laws  p.  149),  entitled  "An  Act 
for  the  Protection  and  Relief  of  Railroad 
Employees ;  Forbidding  Certain  Rules,  Regu- 
lations, Contracts,  and  Agreements,  and  De- 
claring Them  Unlawful;  Declaring  It  Un- 
lawful to  Use  Cars  or  Locomotives  Which 
Are  Defective,  or  Defective  Machinery  or 
Attachments  thereto  Belonging;  and  Declar- 
ing  Such   Corporation   Liable,   in   Certain 
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Cases,  for  Injuries  Received  by  Its  Servants 
and  Employees  on  Account  of  the  Careless- 
ness or  Negligence  of  a  Fellow  Servant  or 
Employee," — is  applicable  to  cases  against 
the  receiver  of  a  railroad  corporation,  espe- 
cially one  acting  under  the  orders  of  a  Fed- 
eral court. 

The  1st  section  of  the  act  provides  that 
''it  shall  be  unlawful  for  any  railroad  or 
railway  corporation  or  company  owning  and 
operating,  or  operating,  or  that  may  here- 
after own  or  operate,  a  railroad  in  whole  or 
in  part  in  this  state,  to  adopt  or  promul- 
gate any  rule  or  regulation  for  the  govern- 
ment of  its  servants  or  employees,  or  make 
or  enter  into  any  contract  or  agreement  with 
any  person  engaged  in,  or  about  to  engage 
in,  its  service,  in  which,  or  by  the  terms  of 
which,  such  employee  in  any  manner,  direct- 
ly or  indirectly,  promises  or  agrees  to  hold 
such  corporation  or  company  harmless,  on 
account  of  any  injury  he  may  receive  by  rea- 
son of  any  accident  to,  breakage,  defect,  or 
insufficiency  in,  lae  cars  or  machinery  and 
attachments  thereto  belonging,  upon  any 
cars  so  owned  and  operated,  or  being  run  and 
operated  by  such  corporation  or  company, 
being  defective,  and  any  such  rule,  regula- 
tion, contract,  or  agreement  shall  be  of  no 
effect.  It  shall  be  unlawful  for  any  corpor- 
ation to  compel  or  require,  directly  or  in- 
directly, an  employee  to  join  any  company 
asBOcintion  whatsoever,  or  to  withhold  any 
part  of  an  employee's  wages  or  his  salary  for 
the  payment  of  dues  or  assessments  in  any 
society  or  organization  whatsoever,  or  de- 
mand or  require  either  as  a  condition  pre- 
cedent to  securing  employment  or  being  em- 
ployed; and  said  railroad  or  railway  com- 
pany shall  not  discharge  any  employee  be- 
cause he  refuses  or  neglects  to  become  a 
member  of  any  society  or  organization. 
And  if  any  employee  is  dischaiged  he  may, 
at  any  time  within  ten  days  after  receiving 
a  notice  of  his  discharge,  demand  the  rea- 
son of  said  discharge;  and  said  railway  or 
railroad  company  shall  thereupon  furnish 
said  reason  to  said  discharged  employee  in 
writing.  And  no  railroad  company,  in- 
surance society  or  association,  or  other  per- 
son, shall  demand,  accept,  require,  or  enter 
into  any  contract,  agreement,  or  stipula- 
lation  with  any  person  about  to  enter  or  in 
the  employ  of  any  railroad  company  where- 
by such  person  stipulates  or  agrees  to  sur- 
render or  waive  any  right  to  damages 
against  any  railroad  company  thereafter 
arising  for  personal  injury  or  death,  or 
whereby  he  agrees  to  surrender  or  waive  in 
case  he  asserts  the  same  any  other  right 
whatsoever;  and  all  such  stipulation  and 
agreements  shall  be  void,  and  every  corpo- 
ration, association,  or  person  violating,  or 
aiding  or  abetting  in  the  violation  of,  this 
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section  shall  for  each  offense  forfeit  and  pay 
to  the  person  wronged,  or  deprived  of  his 
rights  hereunder  the  sum  of  not  less  than 
fifty  dollars  ($50)  nor  more  than  five  hun- 
dred dollars  ($500),  to  be  recovered  in  a 
civil  action." 

By  the  2d  section  it  is  made  "unlawful 
for  any  such  corporation  to  knowingly  or 
negligently  use  or  operate  any  car  or  loco- 
motive that  is  defective,  or  any  car  or  loco- 
motive upon  which  the  machinery  or  attach- 
ments thereto  belonging  are  in  any  manner 
defective.  If  the  employee  of  any  such  cor- 
poration shall  recieve  any  injuiy  by  reason 
of  any  defect  in  any  car  or  locomotive,  or 
in  the  machinery  or  attachments  thereto  be- 
longing, owned,  and  operated,  or  being  run 
and  operated,  by  such  corporation,  such 
corporation  shall  be  deemed  to  have  had 
knowledge  of  such  defect  before  and  at  the 
time  such  injury  is  so  sustained;  and  when 
the  fact  of  such  defect  shall  be  made  to  ap- 
pear at  the  trial  of  any  action  in  the  courts 
of  this  state,  brought  by  such  employee,  or 
bis  legal  representatives,  against  any  rail- 
road corporation  for  damages,  on  account  of 
such  injuries  so  received,  the  same  shall  be 
prima  facie  evidence  of  negligence  on  the 
part  of  such  corporation." 

The  3d  section,  which  is  the  one  whose 
scope  and  meaning  is  involved  in  this  ae- 
tiou,  provides  that  "in  all  actions  against 
the  railroad  company  for  personal  injury  to, 
or  death  resulting  from  personal  injury  of, 
any  person,  while  in  the  employ  of  such  com- 
pany, arising  from  the  negligence  of  such 
company  or  any  of  its  officers  or  employees, 
it  shall  be  held,  in  addition  to  the  liability 
now  existing  by  law,  that  every  person  in 
the  employ  of  such  company  actually  hav- 
ing power  or  authority  to  direct  or  con- 
trol any  other  employee  of  such  company,  is 
not  the  fellow  servant,'  but  superior,  of 
such  other  employee;  also  that  every  per- 
son in  the  employ  of  such  company  having 
charge  or  control  of  employees  in  any  sepa- 
rate branch  or  department  shall  be  held  to 
be  the  superior,  and  not  fellow  servant,  of 
employees  in  any  other  branch  or  depart- 
ment who  have  no  power  to  direct  or  control 
in  the  branch  or  department  in  which  they 
are  employed." 

At  the  trial  below  it  was  contended  on  be- 
half of  the  plaintiff  that  the  conductor  and 
switchmen  or  yard  brakemen,  even  when  en- 
gaged together,  at  the  same  time  and  place, 
in  operating  the  same  train  of  cars,  were 
not  to  be  deemed  fellow  servants  within  the 
rule  exempting  an  employer  from  liability 
to  one  servant  for  an  injury  caused  by  the 
negligence  of  a  fellow  servant.  The  circuit 
court,  held  by  Judge  Hammond,  without  de- 
ciding this  question  as  one  of  general  law. 
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'held  that  the  case  was  governed  by  the  3d 
fiection  of  the  above  act  of  April  2,  1890, 
and,  consequently,  that  Hartley,  the  conduc- 
tor, having  power  to  direct  and  control  the 
work  in  which  Van  Duaen  was  engaged,  was 
the  superior,  not  the  fellow  servant,  of  Van 
Duscn,  and  was,  therefore,  the  representative 
of  the  receiver. 

The  contention  of  the  receiver  is  that  that 
act  by  its  terms  applies  only  to  corporations 
owning  or  operating  railroads  in  whole  or 
in  part  in  Ohio  by  their  own  officers;  and 
that  it  cannot  properly  be  construed  as  ap- 
plying to  receivers  operating  railroads  under 
the  orders  of  a  court  of  chancery.  There  are 
adjudged  cases  arising  under  statutes  simi- 
lar to  the  Ohio  statute  which  seem  to  sus- 
tain this  contention  of  the  receiver.  Uen- 
derson  v.  Walker,  55  Ga.  481;  Campbell  v. 
Cook,  80  Tex.  630,  634,  40  Am.  St.  Rep.  878, 
26  S.  W.  486. 

If  the  reasoning  of  the  Georgia  and  Texas 
courts  be  applied  to  the  Ohio  statute,  it  can- 
not be  held  to  embrace  employees  acting 
under  the  receiver  of  a  railroad  corporation. 
But,  in  our  judgment,  the  statute  is  appli- 
cable to  actions  against  receivers  of  railroad 
corporations.  To  hold  otherwise  would  be 
to  subordinate  the  reason  of  the  law  alto- 
gether to  its  letter.  While  the  intention  of 
the  legislature  must  be  ascertained  from  the 
words  used  to  express  it,  the  manifest  rea- 
son and  the  obvious  purpose  of  the  law 
should  not  be  sacrificed  to  a  literal  inter- 
pretation  of  such  words.  If  the  Ohio  stat- 
ute is  construed  as  applicable  only  to  actions 
for  personal  injuries  brought  directly 
against  railroad  corporations,  the  result 
would  be  that  in  an  action  brought  in  one 
of  the  courts  of  Ohio  the  employees  of  a  rail- 
road corporation  would  be  accorded  rights 
that  would  be  denied  in  another  action  of 
like  kind,  perhaps  in  the  same  court,  to  em- 
ployees of  the  receiver  of  a  railroad  corpo- 
ration under  exactly  similar  circumstances. 
Could  such  a  result  have  been  contemplated 
by  the  legislature  of  Ohio?  We  think  not. 
The  avowed  object  of  the  statute  was  the 
protection  and  relief  of  railroad  employees. 
To  that  end,  it  declared  that  in  the  actions 
mentioned  in  it  every  person  employed  by 
the  railroad  company,  and  invested  with 
power  or  authority  to  direct  or  control  other 
employees,  should  be  deemed  the  superior, 
not  the  fellow  servant,  of  those  under  his 
direction  and  control.  The  legal  effect,  as 
well  as  the  object,  of  this  declaration  was,  in 
the  cases  specified,  to  make  the  negligence 
of  the  superior  the  negligence  of  the  com- 
pany. No  violence  is  done  to  the  ordinary 
meaning  of  the  words  of  the  statute  if  it 
be  held  that  the  legislature  had  in  mind 
actions  against  receivers  of  railroad  corpo- 
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rations,  as  well  as  actions  directly  against 
such  corporations.  The  appointment  of  a  re- 
ceiver of  a  railroad  does  not  change  the  title 
to  the  property,  or  work  a  dissolution  of  the 
corporation.  Although  the  creature  of  the 
court,  and  acting  under  its  orders,  the  re- 
ceiver, for  most  purposes,  stands  in  the  place 
of  the  corporation,  exercising  its  general 
powers,  asserting  its  rights,  controlling  its 
property,  carrying  out  the  <A>jects  for  which 
it  was  created,  discharging  the  public  duties 
resting  upon  it,  and  representing  the  inter- 
ests as  well  of  those  who  own  the  railroad 
as  of  those  who  havA  claims  against  the  cor- 
poration or  its  property.  The  corporation 
remains  in  existence  notwithstanding  a 
provisional  receivership  established  by  an  or- 
der of  court;  and  for  the  purpose  of  effec- 
tuating the  will  of  the  state,  as  manifested 
by  the  act  of  1890,  an  action  against  the  re- 
ceiver arising  out  of  his  management  of  the 
property  may  be  regarded  as  one  against  the 
corporation  "in  the  hands  of,"  or  "  in  the 
possession  of,"  the  receiver.  MoNulta  v. 
Loohridgey  141  U.  S.  327,  331,  35  L.  ed.  796, 
799,  12  Sup.  Gt.  Rep.  11. 

In  Central  Trust  Co.  v.  Wabash,  8t.  L.  d 
P,  R.  Co.  (1886)  26  Fed.  12,  it  was  held  that 
the  statute  of  Missouri  giving  double  dam- 
ages against  "every  railroad  corporation" 
which  did  not  erect  and  maintain  fences, 
openings,  gates,  farm  crossings,  and  cattle 
guards  on  the  line  of  its  road  (the  validity 
of  which  act  was  sustained  in  Missouri  P. 
R.  Co.  V.  Humes,  115  U.  S.  612,  29  L.  ed. 
463,  6  Sup.  Ct.  Rep.  110,)  was  appli- 
cable to  a  railroad  in  the  hands  of  a  r^ 
ceiver.  To  the  same  effect  was  Homsby  v. 
Eddy,  5  C.  C.  A.  660,  572,  12  U.  S.  App. 
404,  56  Fed.  461,  where  the  question  was  as 
to  the  applicability  to  Federal  receivers  of  a 
railroad  of  a  statute  of  Kansas  providing 
that  "every  railroad  company"  organized  or 
doing  business  in  that  state  "shall  be  liable 
for  all  damages  done  to  any  employee  of 
such  company,  in  consequence  of  any  negli- 
gence of  its  agents,  or  by  any  mismanage- 
ment of  its  engineers  or  other  employees,  to 
any  person  sustaining  such  damage."  In 
that  case,  the  circuit  court  of  appeals  for  the 
eighth  circuit  well  said:  "It  is  clear  that, 
with  respect  to  persons  employed  by  a  rail- 
way company  as  railway  operatives,  the  stat- 
ute  last  above  quoted  changes  the  rule  of 
the  common  law  that  the  master  is  not  liable 
to  a  servant  for  an  injury  sustained  in  con- 
sequence of  the  negligence  of  a  fellow  serv- 
ant. Does  the  fact  that  a  receiver  is  ap- 
pointed to  temporarily  operate  a  railroad 
forthwith  alter  the  status  of  all  of  its  em- 
ployees, and  re-establish  as  to  them  the  rule 
of  the  common  law,  so  long  as  the  receiver 
remains  in  charge  7    Viewing  the  question  in 
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the  light  of  those  considerations  of  public 
policy  which  probably  gave  birth  to  the  stat- 
ute, we  cannot  conceive  of  any  reason  why 
the  appointment  of  a  receiver  should  have 
such  effect.  It  is  a  fact  of  which  we  may 
well  take  judicial  noticer  that  great  railway 
systems,  which  employ  thousands  of  men, 
are  frequently  operated  for  a  term  of  year^ 
through  the  agency  of  a  receiver.  Such  re- 
ceivers do  not,  as  a  general  rule,  change  the 
working  force  of  the  road,  or  the  rules  and 
regulations  by  which  trains  are  run,  or  by 
which  the  other  business  of  the  road  is  trans- 
acted. The  men  whom  they  employ  are  en- 
gaged in  the  same  quasi-public  service  as 
other  railway  employees,  and  daily  encoun- 
ter the  same  risks  and  hazards.  Further- 
more the  receiver  of  a  railroad  operates  it 
for  the  immediate  benefit  of  the  company  by 
which  it  is  owned,  in  that  he  discharges  all 
of  the  public  duties  of  the  corporation,  and 
appropriates  the  income  of  its  road  to  the 
preservation  of  its  property  and  franchises, 
and  to  the  payment  of  its  debts." 

So  much  as  to  the  scope  and  true  meaning 
of  the  Ohio  statute,  without  reference  to  the 
courts  in  which  it  may  be  enforced.  If  the 
statute  means  what  we  hold  it  to  mean, 
must  not  full  effect  be  given  to  it  in  actions 
for  personal  injuries  brought  against  a  re- 
ceiver in  a  court  of  the  United  States? 
This  question  must  be  answered  in  the  af- 
firmative. Such  legislation  is  not  liable  to 
the  objection  that  it  encroaches  upon  Feder- 
al authority,  or  upon  the  jurisdiction  or 
power  of  the  United  States  court.  The  stat- 
ute does  nothing  more  than  to  prescribe  a 
rule  of  action  to  be  observed  by  all  within 
the  state.  The  authority  to  enact  it  is  de- 
rived from  the  general  power  of  the  state 
to  regulate  the  exercise  of  the  relative  rights 
and  duties,  and  to  provide  for  the  safety, 
of  all  persons  within  its  territorial  juris- 
diction. It  is  the  duty  of  the  Federal  court 
sitting  in  this  state  to  enforce  all  enact- 
ments having  such  objects  in  view,  unless 
they  encroach  upon  the  powers  and  author- 
ity of  the  United  States.  That  duty  arises 
out  of  the  statute  declaring  that  "the  laws 
of  the  several  states,  except  where  the  Con- 
stitution, treaties,  or  statutes  of  the  United 
States  otherwise  require  or  provide,  shall  be 
regarded  as  rules  of  decision  in  trials  at 
common  law  in  the  courts  of  the  United 
States,  in  cases  where  they  apply."  Rev. 
Stat.  S  721,  U.  S.  Comp.  Stat.  1901,  p.  581 ; 
Baltimore  d  O.  R,  Co.  v.  Camp,  13  C.  C.  A. 
233,  31  U.  S.  App.  213,  05  Fed.  952.  In- 
deed, if  Congress  had  not  so  declared,  this 
court,  upon  principles  of  comity,  and  in 
support  of  the  public  policy  of  the  stnte, 
might  well  recognize  and  enforce,  in  actions 
brought  against  receivers  of  railroads,  any 
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rule  established  by  the  state  for  like  actions' 
brought  against  railroad  companies. 

The  Ohio  statute  is  not  applicable  alone 
to  railroad  corporations  of  Ohio  engaged  in 
the  domestic  commerce  of  this  state.  It 
is  equally  applicable  to  railroad  corporations 
doing  business  in  Ohio  and  engaged  in  com- 
merce among  the  states  although  the  stat- 
ute, in  its  operation,  may  affect  in  some 
degree  a  subject  over  which  Congress  can 
exert  full  power.  The  states  may  do  many 
things  affecting  commerce  with  foreign  na- 
tions and  among  the  several  states  until 
Congress  covers  the  subject  by  national  legis- 
lation. This  principle  is  illustrated  in 
many  cases;  as  in  Cooley  v.  Port  Wardens, 
12  How.  209,  320.  13  L.  ed.  096,  1005. 
where  the  pilot  laws  of  Pennsylvania 
were  sustained,  and  were  held  to  have 
been  enacted  by  virtue  of  the  power  re- 
siding in  the  state  to  legislate,  Consrress 
not  having  abrogated  them  or  established 
regulations  Inconsistent  with  them;  as  in 
Sherlock  v.  Ailing,  93  U.  S.  09,  104,  23  L.  ed. 
819,  820,  where  the  court  held  that  a  stat- 
ute of  Indiana,  giving  a  right  of  action  to 
the  personal  representatives  of  a  deceased 
when  his  death  was  caused  by  the  wrongful 
act  or  omission  of  another,  was  applicable 
to  the  ease  of  death  resulting  from  collisions 
between  vessels  engaged  in  interstate  com- 
merce; and  in  which  ease  it  was  said,  gen- 
erally, "that  the  legislation  of  a  state,  not 
directed  against  commerce  or  any  of  its  r^- 
ulations,  but  relating  to  the  rights,  duties, 
and  liabilities  of  citizens,  and  only  indirect- 
ly and  remotely  affecting  the  operations  of 
commerce,  is  of  obligatory  force  upon  citi- 
zens within  its  territorial  jurisdiction, 
whether  on  land  or  water,  or  engaged  in 
commerce,  foreign  or  interstate,  or  in  any 
other  pursuit;"  as  in  Morgan's  L.  d  T,  R. 
d  8.  a.  Co.  v.  Board  of  Health,  118  U.  & 
455,  463,  30  L.  ed.  237,  241,  6  Sup.  Ct.  Rep. 
1114,  where  a  quarantine  statute  of  Louisi- 
ana, directly  affecting  comn.eroe  among  the 
states  and  with  foreign  nations,  was  held 
not  to  be  void  as  a  regulation  of  commerce, 
but  was  valid  under  the  power  of  the  state 
to  protect  the  public  health,  and  was  to  be 
respected  until  the  system  of  quarantine 
established  by  it  was  abrogated  or  displaced 
by  Congress;  as  In  Smith  v.  Alabama,  124 
U.  S.  465,  31  L.  ed.  608,  1  Intars.  Com.  Rep. 
804,  8  Sup.  Ct.  Rep.  564,  where  a  statute  of 
Alabama  was  upheld  that  required  all  loco- 
motive engineers  in  that  state,  whether  they 
served  on  trains  engaged  in  domestic  com- 
merce, or  only  on  trains  engaged  in  inter- 
state commerce,  to  be  examined  and  licensed 
by  a  state  board  before  acting  as  engineers 
within  that  state;  and  as  in  NashwUe,  C 
d  St.  L.  R.  Co.  V.  Alabama,  128  U.  S.  96, 
100,  32  L.  ed.  352,  354.  2  Inters.  Com.  Rep. 
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238,  0  Sup.  Ct.  Rep.  28,  in  which  the  court 
held  to  be  constitutional  a  state  enactment 
requirinpf  all  locomotive  engineers  to  be  ex- 
amined by  a  state  board  for  color  blindness, 
and  in  which  case  it  was  said  that  "wher- 
ever there  is  any  business  in  which,  either 
from  the  products  created  or  the  instrumen- 
talities used,  there  is  danger  to  life  or  prop- 
erty, it  is  not  only  within  the  power  of  the 
states,  but  it  is  among  their  plain  duties, 
to  make  provision  against  accidents  likely  to 
follow  in  such  business,  so  that  the  dangers 
attending  it  may  be  guarded  against  so  far 
as  is  practicable;"  and  which  local  enact- 
ments were  to  be  deemed  valid  until  Con- 
gress took  action  on  the  subject.  In  West- 
em  U,  Teleg,  Co,  v.  James,  102  U.  S.  C50, 
662,  40  L.  ed.  1105,  1109,  16  Sup.  Ct.  Rep. 
934,  the  Supreme  Court  of  the  United  States 
held  a  statute  of  Georgia  requiring  every 
telegraph  company  with  a  line  of  wires 
wholly  or  partly  within  that  state  to  re- 
ceive despatches,  and,  on  payment  of  the 
usual  charges,  to  transmit  and  deliver  them 
with  due  diligence,  under  a  named  penalty, 
to  be  a  valid  exercise  of  the  police  power  of 
the  state  in  relation  to  interstate  messages. 
The  court  said:  "While  it  is  vitally  impor- 
tant that  commerce  between  the  states 
should  be  unembarrassed  by  vexatious  state 
regulations  regarding  it,  yet,  on  the  other 
hand,  there  are  many  occasions  where  the 
police  power  of  the  state  can  be  properly 
exercised  to  insure  a  faithful  and  prompt 
performance  of  duty  within  the  limits  of  the 
state  upon  the  part  of  those  who  are  engaged 
in  interstate  commerce.  We  think  the  stat- 
ute in  question  is  one  of  that  class,  and,  in 
the  absence  of  any  legislation  by  Congress, 
the  statute  is  a  valid  exercise  of  the  power 
of  the  state  over  the  subject." 

In  Bennington  v.  Georgia,  163  U.  S.  299, 
317,  41  L.  ed.  166,  173,  16  Sup.  Ct.  Rep. 
1086,  in  which  a  statute  of  Georgia  forbid- 
ding the  running  of  freight  trains  in  that 
state  on  the  Sabbath  day  was  assailed  as 
unconstitutional  when  applied  to  interstate 
commerce,  the  Supreme  Court  of  the  United 
States,  upon  a  review  of  the  adjudged  cases, 
held  it  to  be  clear  that  "the  legislative  en- 
actments of  the  states,  passed  under  their 
admitted  police  powers,  and  having  a  real 
relation  to  the  domestic  peace,  order,  health, 
and  safety  of  their  people;  but  which,  by 
their  necessary  operation,  affect  to  some  ex- 
tent, or  for  a  limited  time,  the  conduct  of 
commerce  among  the  states, — are  yet  not  in- 
valid by  force  alone  of  the  grant  of  power  to 
Congress  to  regulate  such  commerce;  and, 
if  not  obnoxious  to  some  other  constitutional 
provision,  or  destructive  of  some  right  se- 
cured by  the  fundamental  law,  are  to  be 
respected  in  the  courts  of  the  Union  until 
they  are  superseded  and  displaced  by  some 
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act  of  Congress  passed  in  execution  of  tho 
power  granted  to  it  by  the  Constitution." 

Undoubtedly,  the  whole  subject  of  the 
liability  of  interstate  railroad  companies 
for  the  negligence  of  those  in  their  service 
may  be  covered  by  national  legislation  en- 
acted by  Congress  under  its  power  to  r^fu- 
late  commerce  among  the  states.  But,  as 
Congress  has  not  dealt  with  that  subject, 
it  w^s  competent  for  Ohio  to  declare  that 
an  employee  of  any  railroad  corporation  do- 
ing business  here,  including  those  engaged 
in  commerce  among  the  states,  shall  be 
deemed,  in  respect  to  his  acts  within  this 
state,  the  superior,  not  the  fellow  servant, 
of  other  employees  placed  under  his  control. 
If  the  effect  of  the  Ohio  statute  be,  as  un- 
doubtedly it  is,  to  impose  upon  such  corpo- 
rations, in  particular  circumstances,  a  lia- 
bility for  injuries  received  by  some  of  its 
employees  which  would  not  otherwise  rest 
upon  them  according  to  the  principles  of 
sreneral  law,  that  fact  does  not  release  the 
FederaJ  court  from  its  obligation  to  enforce 
the  enactments  of  the  state.  Of  the  valid- 
ity of  such  state  legislation  we  entertain  no 
doubt.  In  Missouri  P,  R,  Co.  v.  Maokey, 
127  U.  S.  205.  208,  210,  32  L.  ed.  107-109, 
8  Sup.  Ct.  Rep.  II61,  the  Supreme  Court 
had  occasion  to  consider  several  objections  to 
a  law  of  Kansas  making  railroad  companies 
liable  for  injuries  suffered  by  employees 
through  the  negligence  of  their  fellow  serv- 
ants. Replying  to  the  objection  that  such 
legislation  denies  the  equal  protection  of  the 
laws  to  railroad  companies,  in  that  it  did 
not  apply  alike  to  all  corporations,  the 
court  said:  "But  the  hazardous  character  of 
the  business  of  operating  a  railway  would 
seem  to  call  for  special  legislation  with  re- 
spect to  railroad  corporations,  having  for 
its  object  the  protection  of  their  employees 
as  well  as  the  safety  of  the  public.  The 
business  of  other  corporations  is  not  sub- 
ject to  similiar  dangers  to  their  employees, 
and  no  objections,  therefore,  can  be  made  to 
the  legislation  on  the  ground  of  its  making 
an  unjust  discrimination." 

There  is  another  view  of  this  matter, 
equally  conclusive.  By  act  Cong.  March  3, 
1887,  chap.  373  (24  Stat,  at  L.  554),  as 
amended  by  act  August  13,  1888,  chap.  866 
(25  Stat,  at  L.  433,  U.  S.  Comp.  Stat.  1901, 
p.  582),  it  is  provided: 

"Sec.  2.  That  whenever  in  any  cause  pend- 
ing in  any  court  of  the  United  States  there 
shall  be  a  receiver  or  manager  in  possession 
of  any  property,  such  receiver  or  manager 
shall  manage  and  operate  such  property  ac-, 
cording  to  the  requirements  of  the  valid  laws 
of  the  state  in  which  such  property  shall  be 
situated  in  the  same  manner  the  owner  or 
possessor  thereof  would  be  bound  to  do  if  in 
possession  thereof.    Any  receiver  or  manager 
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who  shall  wilfully  violate  the  proYisions  of 
this  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  on  conviction  there- 
of, be  punished  by  a  fine  not  exceeding; 
$3,000,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  pimishments,  in 
the  disci'etion  of  the  court. 

"Sec.  3.  That  every  receiver  or  manager 
of  any  property  appointed  by  any  court  of 
the  United  States  may  be  sued  in  respect 
of  any  act  or  transaction  of  his  in  carrying 
on  the  business  connected  with  such  proper- 
ty, without  the  previous  leave  of  the  court 
in  which  such  receiver  or  manager  was  ap- 
pointed; but  such  suit  shall  be  subject  to 
the  general  equity  jurisdiction  of  the  court 
in  which  such  receiver  or  manager  was  ap- 
pointed, so  far  as  tne  same  shall  be  neces- 
sary to  the  ends  of  justice." 

It  would  seem  to  be  dekr  that,  under  this 
act  of  Congress,  if  a  railroad  in  the  posses- 
sion of  a  Federal  receiver  is  to  be  managed 
and  operated  according  to  the  requirementp 
of  the  laws  of  the  state  in  which  the  prop- 
erty is  situated,  "in  the  same  manner  that 
the  owner  or  possessor  thereof  would  be 
bound  to  do  if  in  possession  thereof,"  such 
management  and  operation  must  be  subject 
to  any  rule  prescribed  by  the  state  imposing 
upon  railroad  corporations  liability  for  th« 
negligence  of  employees  having  superior  au- 
thority over  other  employees. 

This  we  understand  to  be  the  effect  of  the 
decision  in  Eddy  v.  Lafayette,  163  U.  S. 
456,  464,  41  L.  ed.  225,  228,  16  Sup.  Ct.  Rep. 
1082,  in  which  the  question  arose  whether 
the  local  statutes  regulating  the  seT^rice  of 
process  against  a  railway  corporation  were 
applicable  to  actions  against  the  receivers  of 
such  corporations.  The  trial  court  and  the 
circuit  court  of  appeals  were  of  opinion  that 
the  3d  section  of  the  judiciary  act  of  March 
3,  1887,  chap.  373,  §  2  (24  Stat.  at.  L.  552, 
654,  U.  S.  Comp.  Stat.  1901,  p.  582),  au- 
thorizing suits  to  be  brought  against  re- 
ceivers of  railroads  without  special  leave 
of  the  court  by  which  they  were  appointed, 
was  intended  to  place  receivers  "upon  the 
same  plane  with  railroad  companies,"  both 
as  respects  their  liability  to  be  sued  for 
acts  done  while  operating  a  railroad,  and 
as  respects  the  mode  of  service  of  process. 
[4  U.  S.  App.  247,  251.]  This  court  said: 
"We  concur  in  that  view,  and  in  the  con- 
clusion reached,  that  the  service  in  the  pres- 
ent case,  on  an  agent  of  the  receivers, 
was  sufficient  to  bring  them  into  court  in  a 
suit  arising  within  the  Indian  territory." 

But  it  is  contended  that  the  Ohio  statute 
is  repugnant  to  the  provision  of  the  Con- 
stitution of  Ohio  declaring  that  "all  laws 
of  a  general  nature  shall  have  a  uniform 
operation  throughout  the  state."  Art.  2, 
f  26.  The  argument  made  in  support  of 
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this  view  by  the  learned  counsel  for  the  re- 
ceiver may  be  thus  summarized:  That  the 
act  imposes  a  liability  for  damages  for  the 
negligence  of  fellow  servants  only  as  against 
a  railroad  company  operating  a  railroad 
within  Ohio;  that  it  confers  a  right  of  ac- 
tion only  upon  employees  of  such  railroad 
companies;  that  no  other  employer  is  sub- 
ject to  the  liability,  and  no  other  employee 
is  given  the  right;  that  the  act  selects  from 
the  general  class  of  employers  railroad  com- 
panies operating  railroads,  and  imposes  up- 
on them  a  special  burden;  that  the  act  is 
special  class  legislation,  not  uniform 
throughout  the  state,  and  applies  to  no  per- 
son or  company  engaged  in  any  other  occu- 
pation employing  servants,  although  the  oc- 
cupation be  equally  hazardous.  Conse- 
quently, the  act  is  special  in  its  operation 
and  effect,  is  confined  to  particular  corpo- 
rations engaged  in  a  specific  business,  does 
not  cover  the  whole  subject  of  the  relations 
of  master  and  servant,  and  is  not,  there- 
fore, of  a  general  nature,  and  of  uniform 
operation  throughout  the  state,  within  the 
meaning  of  the  Constitution  of  Ohio. 

In  support  of  these  views,  counsel  have 
referred  to  8h<iver  v.  Pennsylvania  Co.  71 
Fed.  931,  which  was  an  action  to  recover 
damages  for  personal  injuries  alleged  to 
have  resulted  from  the  negligence  of  a  rail- 
road corporation  and  its  agents.  The  de- 
fense was  that  the  plaintiff,  by  becoming  a 
member  of  an  organization  known  as  the 
"Voluntary  Relief  Department  of  the  Penn- 
sylvania Lines  West  of  Pittsburgh,"  and  ac- 
cepting the  benefits  of  said  association,  had 
agreed  that  the  railroad  company  should  be 
discharged  from  any  and  all  liability  to  him 
on  account  of  such  injuries.  The  plaintiff 
demurred  to  the  answer  upon  the  ground 
that  the  agreement  referred  to  was  invalid 
under  the  above  statute  of  Ohio  of  1890, 
which,  as  we  have  seen,  provides  in  its  1st 
section  that  "no  railroad  company,  insur- 
ance society,  or  association,  or  other  per- 
son, shall  demand,  accept,  require,  or  enter 
into  any  contract,  agreement,  stipulation, 
with  any  otner  person  about  to  enter,  or 
in  the  employ  of  any  railroad  company, 
whereby  such  person  stipulates  or  agrees  to 
surrender  or  waive  any  right  to  damages 
against  any  railroad  company,  thereafter 
arising  for  personal  injury  or  death,  or 
whereby  he  agrees  to  surrender  or  waive, 
in  case  he  asserts  the  same,  any  other  right 
whatsoever;  and  all  such  stipulations  or 
agreements  shall  be  void,"  etc 

Judge  Riciws  held  that  the  contract  re- 
lied on  by  the  railroad  company  was  valid, 
and  that  the  statute  of  Ohio  declaring  it  to 
be  void  was  unconstitutional.  "The  Ohio 
statute,"  he  said,  "in  denying  to  the  em- 
ployees of  a  railroad  corporation  the  right 
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to  make  their  own  contracts  concerning 
their  own  labor,  is  depriving  them  of  'liber- 
ty,' and  of  the  right  to  exercise  the  priv- 
ileges of  manhood,  'without  due  process  of 
law.'  Being  directed  solely  to  employees 
of  railroads,  it  is  class  legislation  of  the 
most  vicious  character.  Laws  must  be  not 
only  uniform  in  their  application  through- 
out the  territory  over  which  the  legislative 
jurisdiction  extends,  but  they  must  apply 
to  all  classes  of  citizens  alike.  There  can- 
not be  one  law  for  railroad  employees,  anoth- 
er law  for  employees  in  factories,  and  anoth- 
er law  for  employees  on  a  farm  or  the 
highways.  Class  legislation  is  dangerous. 
Statutes  intended  to  favor  one  class  often 
become  oppressive,  tyrannical,  and  proscrip- 
tive  to  other  classes  never  intended  to  be 
affected  thereby;  so  that  the  framers  of  our 
Constitution,  learning  from  experience,  wise- 
ly provided  thai  the  laws  should  be  general 
in  their  nature  and  uniform  throughout 
the  state."  The  court,  elsewhere  in  its  opin- 
ion, when  considering  the  scope  of  the  con- 
stitutional provision  that  all  laws  of  a 
general  nature  shall  have  uniform  operation 
throughout  the  state,  saia:  ''The  act  un- 
der consideration,  while  it  is  general  in 
its  nature,  applies  only  to  railroad  com- 
panies and  their  employees,  and  is  not,  there- 
fore, general  in  its  application,  and  does  not 
operate  uniformly  on  all  classes,  of  citizens. 
Under  this  statute,  railroad  companies  are 
prohibited  from  making  contracts  which 
other  corporations  in  the  state  are  allowed 
to  make.  .  .  .  The  act  under  considera- 
tion is  certainly  -one  which  impairs  the 
rights  of  a  large  number  of  the  citizens  of 
Ohio  to  exercise  a  privilege  which  is  dear  to 
all  persons,  namely,  that  of  making  con- 
tracts concerning  their  own  labor  and  the 
fruits  thereof,  and,  so  far  as  it  relates  to 
such  contracts  already  made,  impairs  their 
validity.  The  act  seems  to  assume  that 
a  large  class  of  the  citizens  of  the  state, 
namely,  those  employed  by  railroad  corpora- 
tions, are  incapable  of  making  contracts  for 
their  own  labor." 

It  may  be  proper  here  to  observe  that  in 
a  case  recently  determined  by  the  supreme 
court  of  Ohio  a  contract  such  as  the  one 
involved  in  Shaver's  Case  was  held  not  to  be 
interdicted  by  the  above  act  of  April  2, 
1800  (87  Ohio  Laws,  140),  and  not  to  be 
contrary  to  public  policy.  Pittshurgf  C.  C. 
d  8t,  L.  R.  Co.  V.  CoXy  55  Ohio  St.  407,  35 
L.  R.  A.  607,  45  N.  E.  641. 

It  is  quite  clear  from  an  examination  of 
Judge  Ricks's  opinion  that  he  intended  to 
decide  nothing  more — indeed,  the  case,  un- 
der his  view  of  the  statute,  required  nothing 
more  to  be  decided — than  that  the  part  of 
the  act  of  1800  relating  to  contracts  or  agree- 
ments, whereby  a  right  to  damages  against 
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a  railroad  company,  arising  from  personal 
injury  or  death,  was  surrendered  or  waived 
when  the  employee  became  a  member  of  the 
relief  association  referred  to,  was  uncon- 
stitutional, as  depriving  the  employees  of 
railroad  corporations  of  their  liberty  with- 
out due  process  of  law.  He  had  no  occasion, 
in  the  case  before  him,  to  consider  tne  va- 
lidity of  the  3d  section  of  that  act.  The 
1st  section  might  be  held  void,  leaving  the 
3d  section  in  full  force.  Even  if  the  act 
of  1800  in  the  particulars  involved  in  ShO' 
vet's  Case,  and  for  the  reasons  stated  by 
Judge  Rides,  were  held  to  be  nnoonstitution- 
al, — ^upon  which  question  it  is  unnecessary 
to  express  an  opinion, — ^the  statute,  in  re- 
spect of  the  matters  mentioned  in  the  3d 
section,  can  be  sustained  as  one  of  a  general 
nature,  and  having  uniform  operation 
throughout  the  state. 

This  general  question  has  been  considered 
by  the  supreme  court  of  Ohio.  In  MoOill 
V.  State,  34  Ohio  St.  238,  the  court,  referring 
to  the  constitutional  provision  requiring  all 
laws  of  a  general  nature  to  have  a  uniform 
operation  throughout  the  state,  said:  "A 
general  law  that  land  should  not  be  sold 
upon  execution  for  less  than  two  thirds  of 
its  appraised  value  was  excluded  from  oper- 
ation in  several  counties  by  local  enactment. 
There  were  different  laws  in  different 
counties  respecting  the  descent  and  distri- 
bution of  intestate  property.  Some  stat- 
utes defining  legal  offenses  were  excluded 
in  their  operation  from  a  large  part  of  the 
state;  and  different  penalties  for  a  viola- 
tion of  the  same  act  were,  in  some  instances, 
provided  for  different  localities.  These  are 
examples  of  the  l^islation  to  prevent  which 
in  the  future,  and  the  mischief  resulting 
from  it,  this  provision  of  the  Constitution 
was  adopted.  But  no  wider  scope  was 
claimed  for  it  than  to  guard  the  future 
against  the  evils  and  inequalities  resulting 
from  legislation  of  the  character  complained 
of."  See  also  Lehnian  v.  MoBride,  15  Ohio 
St.  573,  653;  Ew  parte  Falk,  42  Ohio  St.  638, 
641 ;  Costello  v.  Wyoming,  40  Ohio  St.  202, 
30  N.  E.  613. 

In  State  v.  Nelson,  52  Ohio  St.  88,  07, 
26  L.  R.  A.  317,  30  N.  E.  22,  where  the  ques- 
tion was  whether  an  act  entitled  "An  Act 
Requiring  Persons,  Associations,  and  Corpo- 
rations Owning  or  Operating  btreet  Cars  to 
Provide  for  the  Well-being  of  the  Em- 
ployees"— ^the  act,  in  its  provisions,  being 
made  applicable  only  to  electric  street  cars 
other  than  trail  cars — ^was  in  conflict  with 
the  constitutional  provision  requiring  all 
laws  of  a  general  nature  to  have  a  uniform 
operation  throughout  the  state,  the  court 
said:  *'The  act  in  question  is  clearly  of  a 
general  nature,  so  that  the  only  inquiry 
left  is  whether  it  is  of  uniform  operation 
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throughout  the  state.  And  here,  again,  it 
is  equally  clear  that  the  law  is  in  operation 
throughout  every  part  of  -the  state,  uni- 
formly as  to  all  classes  therein  named.  Is 
this  sufficient?  Soon  after  the  adoption  of 
the  Ck)n8titution  it  was  said  by  this  court 
that  the  scope  and  purpose  of  this  section 
was  to  prevent  laws  of  a  general  nature 
from  being  in  force  in  some  counties  and  not 
in  others;  and  these  early  cases  have  been 
followed  ever  since."  Again:  "Of  late 
years  an  effort  has  frequently  been  made  to 
elaim  for  this  section  of  the  Constitution  a 
wider  scope  than  to  guard  against  the 
evils  resulting  from  legislation  of  the  char- 
acter mentioned  by  Thurman,  J.,  in  Cass  v. 
Dillon,  2  Ohio  St.  607,  ^tt,  J.,  in  Lehman 
y.  MeBride,  Boynton,  J.,  in  MoOill  v.  State, 
and  Okcy,  J.,  in  Ew  parte  Folk;  but  such 
efforts  have  uniformly  failed.  The  only 
statutes  which  have  been  declared  in  conflict 
with  this  section  of  the  Constitution  are 
statutes  making  different  classes  of  different 
parts  of  the  territory  of  the  state,  such  as 
cities,  villages,  etc.  This  section  of  the  Con- 
stitution requires  that  laws  of  a  general 
nature  shall  have  not  only  an  operation,  but 
a  uniform  operation,  throughout  the  state; 
that  is,  the  whole  state,  and  not  only  in  one 
or  more  counties.  The  operation  must  be 
uniform  upon  the  subject-matter  of  the  stat- 
ute. It  cannot  operate  upon  the  named 
subject-matter  in  one  part  of  the  state  dif- 
ferently from  what  it  operates  upon  it  in 
other  parts  of  the  state.  That  is,  the  la,w 
must  operate  uniformly  on  the  named  sub- 
ject-matter in  every  part  of  the  state,  and 
when  it  does  that  it  complies  with  this  sec- 
tion of  the  Constitution.  That  this  is  the 
scope  and  purpose  of  this  section  appears 
from  its  language,  the  debates  of  the  con- 
stitutional convention,  and  the  uniform  con- 
struction placed  thereon  by  this  court  in 
the  cases  above  cited,  and  others  hereinafter 
referred  ta  .  .  .  In  Adler  v.  Whitheok, 
44  Ohio  St.  539,  9  N.  E.  672,  an  effort  was 
made  to  have  the  statute  there  under  consid- 
eration declared  unconstitutional  because 
its  classification  included  saloons  and  ex- 
cluded distilleriea  and  breweries;  but  the 
eliort  failed.  A  similar  effort  was  made 
in  Senior  v.  Ratterman,  44  Ohio  St.  661,  11 
N.  E.  321,  because  wholesale  dealers  and 
manufacturers  were  not  included  within  the 
same  class:  and  the  effort  again  failed.  A 
similar  effort  was  made  in  State  v.*  Ports- 
mouth d  C.  Tump,  R,  Co.  37  Ohio  St.  481, 
as  to  the  classification  of  turnpikes;  and 
the  effort  again  failed.  .  .  .  The  scope 
and  force  of  this  section  of  our  Constitution 
being  as  herein  indicated,  it  is  clear  that 
the  statute  in  question  is  not  in  conflict 
therewith.  The  statute  is  in  operation  in 
every  part  of  the  state,  and  operates  uni- 
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formly  upon  the  classes  of  persons  therein 
designated  in  every  part  of  the  state.  The 
act  is  clearly  authorized  as  a  police  regular 
tion  to  protect  the  health  and  promote  the 
comfort  of  those  engaged  in  operating 
electric  cars." 

The  question  under  consideration  is  some- 
what like  that  pre^^ented  in  Hartoood  v. 
Wentxoorth,  162  U.  S.  647,  663,  40  L.  ed. 
1000,  1074,  16  Sup.  Ct.  Rep.  800.  There  the 
question  was  whether  an  act  of  the  legisla- 
ture of  Arizona  fixing  the  compensation  of 
county  officers,  and  for  that  purpose  classi- 
fying the  counties  of  the  state  according  to 
the  assessed  valuation  of  property  in  each 
county,  was  a  local  or  special  act  If  so,  it 
was  void,  as  repugnant  to  an  act  of  Coogreas 
declaring  that  the  legislatures  of  tiie  terri- 
tories shall  not  pass  local  or  special  laws 
in  certain  cases.  The  practical  effect  of 
the  act  was  to  establish  higher  salaries  for 
the  particular  officers  named  in  some  coun- 
ties than  for  the  same  dass  of  officers  in 
other  counties.  "But,"  the  Supreme  Court 
said,  "that  does  not  make  it  a  local  or  spe- 
cial law.  The  act  is  general  in  its  operation; 
it  applies  to  all  counties  in  the  territory; 
it  prescribes  a  rule  for  the  stated  compensa- 
tion of  certain  public  officers;  no  officer  of 
the  classes  named  is  exempted  from  its 
operation;  and  there  is  such  a  relation  be- 
tween the  salaries  fixed  for  each  class  of 
counties,  and  the  equalized  assessed  valua- 
tion of  property  in  them,  respectively,  as  to 
show  that  the  act  is  not  local  and  special 
in  any  just  sense,  but  is  general  in  its  ap- 
plication to  the  whole  "territory,  and  de- 
signed to  establish  a  system  for  compensat- 
ing county  officers  that  is  not  intrinsically 
unjust,  nor  capable  of  being  applied  for 
purposes  merely  local  or  special." 

We  do  not  deem  it  necessary  to  pursue 
this  subject  further.  We  think  it  clear 
that  the  Ohio  statute  is  not  obnoxious  to 
the  constitutional  provision  requiring  all 
laws  of  a  general  nature  to  have  a  uniform 
operation  throughout  the  state.  As  it  ap- 
plies to  all  railroad  corporations  operating 
railroads  within  the  state,  it  is,  within  the 
meaning  of  the  state  Constitution,  general 
in  its  nature;  and,  as  it  applies  to  all  of  a 
given  class  of  railroad  employees,  it  oper- 
ates uniformly  throughout  the  state. 

It  is  next  contended  by  the  plaintiff  in 
error  that,  if  Van  Dusen  was  injured  by 
the  negligence  of  Hartley,  the  conductor,  he 
is  not  entitled  to  recover,  for  the  reason  that 
the  latter  was  not  negligent  in  the  perform- 
ance of  any  duty  imposed  by  law  on  the  mas- 
ter personally,  but  only  in  respect  to  the  per- 
formance of  work  pertaining  to  him  and 
other  employees  in  the  same  work.  The 
principal  authorities  cited  in  support  of  this 
view  are   Central  R,    Co.   v,   Keeyan,   160 
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U.  S.  259,  40  L.  ed.  418,  16  Sup.  Ct.  Rep. 
269«  and  Stockmeyer  v.  Reed,  65  Fed.  259. 

If  this  contention  were  enstained,  the  stat- 
ute of  Ohio  would  be  deprived  of  all  practi- 
cal value,  and  the  manifest  object  of  the 
legislature  in  passing  it  would  be  defeated. 
The  Keegan  and  Stooktneyer  Cases  enforced 
the  general  rule  that  a  foreman  or  superin- 
tendent of  a  body  of  employees  doing  a  par- 
ticular service  was  a  fellow  servant  of  those 
under  him;  and,  consequently,  the  common 
employer  was  not  liable  to  one  of  them  for 
the  negligence  of  the  other.  The  very  object 
of  the  statute  before  us  was  to  prevent  the 
application  of  that  rule  in  Ohio  as  between 
a  railroad  company  and  its  employees. 
Hence  it  declared  that  every  person  in  the 
employ  of  a  railroad  company,  ''having  pow- 
er or  authority  to  direct  or  control  any  other 
employee  of  such  company,  is  not  the  fel- 
low servant,  but  the  superior,  of  such  other 
employee."  If,  by  force  of  the  statute, 
Bartley  was  not  a  fellow  servant,  but  the 
superior,  of  Van  Dusen,  he  did  not  become, 
within  the  meaning  of  the  statute,  a  fellow 
servant  simply  because  he  did  some  work 
of  the  kind  done  by  Van  Dusen.  The  ob- 
ject of  the  statute  was  to  make  one  to  whom 
is  committed  by  a  railway  company  the  au- 
thority to  direct  and  control  employees  in 
the  same  service  the  representative,  in  re- 
spect of  that  service,  of  the  common  employ- 
er, so  that  his  acts,  within  the  scope  of  hie 
employment,  are  the  acts  of  the  company, 
and  his  negligence  its  negligence. 

That  the  evidence  was  such  as  to  require 
the  submission  of  the  question  of  negligence 
to  the  jury  is,  in  our  judgment,  too  mani- 
fest to  require  discussion.  Indeed,  so  far 
from  there  being  no  proof  to  support  the  al- 
legation of  negligence,  the  preponderance  of 
evidence  on  that  issue  was  with  the  phnntiff. 

It  is  said  that  the  damages  found  were 
excessive,  and  that  the  judgment  below 
should,  for  that  reason,  be  reversed.  That 
was  a  question  for  the  consideration  of  the 
trial  court  on  a  motion  for  a  new  trial. 
Upon  a  writ  of  error  this  court  can  deal 
only  with  questions  of  law.  If  there  was  a 
case  of  disputed  facts  upon  which  the  plain- 
tiff was  entitled  to  go  to  the  jury, — as  un- 
doubtedly there  was, — it  was  for  the  jury 
to  assess  the  damages;  and,  if  the  trial 
court  did  net  disturb  the  verdict  upon  the 
ground  that  the  damages  were  excessive, 
that  was  the  end  of  the  question  of  damages. 
As  that  court  laid  down  no  rule  for  tlio 
assessment  of  damages  that  was  erroneous 
in  law,  this  court  is  without  power  to  revise 
the  judgment  in  respect  of  the  smonnt  of 
damages.  It  is  restricted  in  ifs  c<msider- 
atfon  of  the  case  to  questions  of  law.  Vew 
York  O.  d  H.  R.  R,  Co.  v.  Fraloff,  100  U. 
S.  24,  31,  25  L.  ed.  531,  534. 
69  L.  R.  A. 


It  is  alleged  that  error  was  committed  in 
permitting  plaintiff,  against  the  objection  of 
the  defendant,  to  prove  what  Bartley,  tne 
conductor,  said  just  after  the  plaintiff  was 
injured.  The  conductor  and  those  under 
him  were  very  near  each  other  during  the 
performance  of  the  work  committed  to  thenu 
Van  Dusen  testified  that  his  hand  was 
caught  and  held  fast  while  the  car  that 
mashed  it  backed  up  5  or  10  feet.  Getting 
his  hand  out  as  soon  as  the  car  backed,  he 
came  from  between  the  cars,  and  walked  to- 
wards the  engine,  holding  his  hand  up.  The 
engineer  got  off  the  engine,  and,  with  Bart- 
ley, came  towards  Van  Dusen.  Being  asked 
how  long  after  the  accident  before  Bartley 
met  him.  Van  Dusen  said:  '*It  was  not  a 
minute, — ^that  is,  a  minute  after  I  got  my 
hand  out  and  walked  towards  the  engine:" 
and  that  it  may  have  been  "six  or  seven  car 
lengths"  before  he  met  Bartley.  Being  asked 
what  Bartley  said  to  him  at  that  time,  the 
question  was  objected  to;  but  the  court  per- 
mitted him  to  answer,  upon  the  ground  that 
it  came  "witliin  the  rule  of  the  res  gestaSf" 
and  mat  "what  was  said  by  this  plaintiff 
and  what  was  said  by  the  engineer  or  by 
the  conductor  in  the  very  doing  of  this 
thing  is  a  part  of  the  thing  itself."  The 
plaintiff  answered:  "Well,  I  asked  Mr. 
Bartley  what  in  the  world  he  was  trying  to 
do,  coming  back  on  me  the  second  time 
without  saying  anything  about  making  a 
second  cut.  He  said:  'Ed,  I  am  sorry.  I 
was  going  to  put  this  car  on  the  elevator 
track.  When  I  backed  up,  I  did  not  see 
you.  I  did  not  know  just  where  you  was 
until  I  heard  you  holler.* " 

We  are  of  opinion  that  this  evidence  was 
properly  admitted.  Its  exclusion  was  not 
required  by  the  rule  that  "an  act  done  by  an 
agent  cannot  be  varied,  qualified,  or  ex- 
plained, either  by  his  declarations  which 
amount  to  no  more  than  a  mere  narrative  of 
a  past  occurrence,  or  by  an  isolated  conver- 
sation held,  or  an  isolated  act  done,  at  a 
Inter  period."  Northwestern  Union  Packet 
Co.  V.  Clough,  20  Wall.  528,  540,  22  L.  ed. 
400,  408.  The  case  is  rather  covered  by  the. 
rule  formulated  by  Grccnleaf  (1  Greenl.  Ev. 
14th  ed.  §  113),  and  sanctioned  by  the 
Supreme  Court  in  Viokshurg  d  M,  R,  Co.  v. 
O'Brien,  110  U.  S.  99,  105,  30  L.  ed.  290, 
301,  7  Sup.  Ct.  Rep.  118,  namely:  "The 
party's  own  '  dmission,  whenever  made,  may 
be  given  in  evidence  against  him;  but  the 
admission  or  declaration  of  his  agent  binds 
him  only  when  it  is  made  during  the  con- 
tinuance of  the  agency  in  regard  to  a  trans- 
action then  depending,  et  dum  fervet  opus. 
It  is  because  it  is  a  verbal  act,  and  part  of 
the  res  gestaSy  that  it  is  admissible  at  all, 
and  therefore  it  is  not  necessary  to  call  the 
agent  to  prove  it;  but  wherever  what  he 
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did  18  admissible  in  evidence,  there  it  is 
competent  to  prove  what  he  said  about  the 
act  while  he  was  doing  it." 

Judgie  Hammond,  in  an  opinion  overrul- 
ing the  motion  for  a  new  trial,  properly  de- 
scribed the  situation  when  he  said  that  the 
conductor  ''almost  inunediately,  and  while 
the  cars  were  moving,  or  had  just  stopped, 
and  while  the  plaintiff  was  bleeding  from  the 
injury  at  that  moment  received,  described 
his  own  part  in  bringing,  about  the  motion 
that  effected  the  injury."  The  rule  insisted 
upon  for  the  exclusion  of  such  declarations 
would,  he  said,  "exclude  everything  from  the 
res  gestcB  which  did  not  occur  on  the  very 
instant  of  the  grinding  of  the  flesh  and  bones 
by  the  colliding  car:"  In  O'Brien's  Case  the 
question  was  as  to  the  admissibility  of  cer- 
tain declarations  of  a  railroad  engineer  as  to 
the  rate  of  speed  at  which  his  train  was 
moving  at  the  time  of  the  accident.  The 
court  said:  "Although  the  speed  of  the  train 
was,  in  some  degree,  subject  to  his  control, 
still  his  authority,  in  that  respect,  did  not 
carry  with  it  authority  to  make  declara- 
tions or  admissions  at  a  subsequent  time  as 
to  the  manner  in  which,  on  any  particular 
trip,  or  at  any  designated  point  in  his  route, 
he  had  performed  his  duty.  His  declara- 
tion, after  the  accident  had  become  a  com- 
pleted fact,  and  when  he  was  not  performing 
the  duties  of  engineer,  that  the  train,  at  the 
moment  the  plaintiff  was  injured,  was  being 
run  at  the  rate  of  18  miles  an  hour,  was 
not  explanatory  of  anything  in  which  he  was 
then  engaged.  It  did  not  accompany  the 
act  from  which  the  injuries  in  question 
arose.  It  was,  in  its  essence,  the  mere  nar- 
ration of  a  past  occurrence,  not  a  part  of 
the  res  gesics, —  simply  an  assertion  or  rep- 
resentation, in  the  course  of  conversation,  as 
to  a  matter  not  then  pending,  and  in  respect 
to  which  his  authority  as  engineer  had  been 
fully  exerted." 

We  recognize  the  difficulty  of  laying  down 
a  rule  upon  this  subject  that  would  apply  in 
every  case.    But  we  do  not  doubt  that,  both 
upon  principle  and  authority,  the  dedara- 1 
tions  of  Bartley,  tending  to  show  that  the  | 


injury  to  Van  Dusen  was  to  be  attributed 
to  his   (Bartley's)   negligence,  were  admis- 
sible in  evidence  as  part  of  the  res  gestce* 
These  declarations  cannot  properly  be  char- 
acterized as  hearsay,  for  they  really  accom- 
panied the  transaction  out  of  which  arose 
the  injury.    The  principal  matter  was  the 
doing  of  certain  work  under  the  supervi- 
sion of  one  having  authority  to  control  those 
engaged  in  it.    The  statements  of  the  con- 
ductor were  made  while  the  work  was  in 
progress,  while  the  plaintiff  was  assisting- 
him,  and  in  presence  of  the  fact  necessary 
to  be  explained.    They  illustrated  what  had^ 
up  to  the  moment  of  such  statements,  been 
done  by  him  in  the  prosecution  of  the  work. 
What  the  conductor  and  Van  Dusen  set  out 
together  to  do  was  not  completed,  and  what 
the  former  said  was  almost  simultaneoua 
with  the  doing  of  the  thing  causing  the  in- 
jury.   The  infliction  of  the  injury  and  his 
explanation   of  his  conduct  were  so  close 
together  that  they  may  be  said  to  have  oc- 
curred at  the  same  time.    His  declarations, 
therefore,  were  not,  in  any.  proper  sense,  a 
mere  narrative  of  past  occurrences ;  but  were 
part  of  the  occasion  out  of  which  the  plain- 
tiff's cause  of  action  arose.    They  served  to 
disclose  the  nature  and  quality  of  the  acta 
in  question;  and  were  made  under  circum- 
siances  precluding  the  possibility  of  premed- 
itation, design,  or  deliberation  on  the  part  of 
the  conductor.    They  were  made  on  the  spot 
where  the  injury  occurred.    To  exclude  them 
would  be  to  voBke  their  admissibility  in  evi- 
dence depend  wholly  upon  the  matter  of 
time,  although  the  circumstances  show  such 
direct  and  immediate  connection  between  the 
thing  done  and  the  declarations  of  the  per- 
son having  such  thing  in  charge  as  to  justi- 
fy the  court  in  characterizing  the  trans- 
action as  one  continuous,  uncompleted  trans- 
action, and  such  declarations  to  be  part  of 
it. 

Having  considered  all  the  matters  pre- 
sented by  the  record  which,  in  our  judgment, 
require  consideration,  and  perceiving  no  er- 
ror of  law  in  the  record,  the  judgment  is 
affirmed. 
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W.  W.  WATSON,  Appt,, 

J.   J.   MERRILL,   Trustee,   etc,  of   P.   A. 
Brown,  Bankrupt. 

(136  Fed.  859.) 

^1.  Rents  ira^lilclft  tlic  bankrupt  liad 
Aflrreed  to  ^ay  at  times  subsequent 
to  the  flllnar  of  tbe  petition  In  bnnk- 
rnptcy  do  not  constitute  a  provable  claim 
under  the  bankruptcy  law  of  1898,  because 
thej  are  not  a  **flzed  liability  .  .  .  abso- 
lutely owing  at  the  time  of  the  filing  of  the 
petition  against  him,"  and  because  they  do 

.  not  constitute  an  existing  demand ;  but  both 
the  existence  and.  the  amount  of  the  possible 
future  demand  are  contingent  upon  future 
events,  such  as  default  of  lessee,  re-entry  of 
lessor,  and  assumption  by  trustee,  so  that 
they  neither  form  the  basis  of  an  unliqui- 
dated, nor  of  a  liquidated,  provable  claim. 
Act  July  1,  1898,  chap.  541,  {  63,  ds.  a,  b. 

2.  Dnninarcs  for  tbe  brencb  of  n  eon- 
trnct  of  the  bnnlcrnpt  to  pny  rents 
at  times  subsequent  to  the  flUng  of  the  peti- 
tion In  bankruptcy  do  not  constitute  a  prov- 
able claim,  for  the  same  reason  that  the 
claim  for  the  rents  Is  not  provable. 

8«  The  retnklnar  of  the  premises  by 
the  lessor  relenses  the  lessee  from 
payment  of  all  subsequently  accruing  rents, 
unless  the  contract  expressly  provides  other- 
wise. 

4.  The  trustee  in  bankmptcy  has  the 
option  to  assnme  or  renounce  the 
leases  and  other  executory  contracts  of  the 
bankrupt,  as  he  may  deem  for  the  best  inter- 
est of  the  estate. 

6.  An  adjndleation  of  bankruptcy  ab- 
solves the  bankrupt  from  no  aarree- 
mentf  terminates  no  contract,  and  dis- 
charges no  liability. 

6.  An  adjudication  of  bankruptcy  In 
a  case  In  i^vhlch  there  was  no  rent 
due  at  the  time  of  the  flllnar  of  the 
petition  in  bankruptcy  does  not  constitute 
a  breach  at  that  time  of  the  covenants  of  the 
bankrupt  in  his  lease  to  pay  rents  accruing 
thereafter. 

(March  18,  1905.) 

APPEAL  by  petitioner  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  District  of  Kansas  reversing  an  or- 
der of  the  referee  in  bankruptcy  allowing  a 
claim  for  alleged  breach  of  contract.  Af- 
firmed. 

Statement  by  Sanborn,  Circuit  Judge: 
This  is  an  appeal  from  a  decree  of  the 

^Headnotes  by  Sanborx,  Circuit  Judge. 


NoTB. — On  the  question  whether  claims  for 
unaccrued  rents  are  fixed  liabilities  which  may 
be  proved  in  bankruptcy  proceedings,  see  also, 
in  this  series,  Atkins  v.  Wilcox,  63  L.  R.  A. 
118,  and  cases  in  note  to  Cobb  v.  Overman,  54 
L.  R.  A.  :i74. 
69  L.  R.  A. 


district  court,  sitting  in  bankruptcy,  which 
reversed  an  order  of  the  referee  that  the 
appellant,  Watson,  should  be  allowed  a 
claim  of  $1,437.50  for  damages  for  the 
breach  by  P.  A.  Brown,  by  means  of  his  ad- 
judication as  a  bankrupt,  of  a  lease  which 
he  had  taken  from  the  appellant  On  May 
1,  1902,  Brown  leased  of  Watson  a  store- 
room in  a  building  about  to  be  erected  for 
a  term  of  ten  years  from  October  1,  1902, 
and  agreed  to  pay  a  monthly  rental  of 
$60  in  advance  during  the  term.  He  paid 
tliis  rent  to  March  1,  1903.  On  February  G, 
1903,  a  petition  in  bankruptcy  was  filed 
against  him,  and  receivers  were  appointed, 
who  took  possession  of  his  personal  prop- 
erty in  the  rented  premises.  On  April  2, 
1903,  he  was  adjudged  a  bankrupt,  and  a 
trustee  was  appointed.  On  March  2,  1903, 
Watson  and  Brown  made  a  written  contract 
which  recited  that  it  had  become  impos- 
sible for  Brown  to  comply  with  the  terms 
of  his  lease,  and  that  he  was  obligated  to 
his  lessor  thereby  in  the  sum  of  $6,909, 
and  in  which  he  acknowledged  himself  to 
be  indebted  to  Watson  in  the  sum  of  $2,300, 
and  surrendered  to  him  all  his  rights  and 
privileges  under  the  lease;  while  Watson, 
by  the  same  contract,  released  Bro^ni  from 
any  further  obligation  to  pay  rent  for  the 
leased  premises.  Afterwards  Watson  filed 
his  proof  of  claim  for  $2,300  against  the 
estate  of  Brown,  which  was  founded  on  the 
lease  and  on  the  contract  of  March  2,  1903. 
He  also  filed  a  petition  for  the  liquidation 
of  this  claim,  in  which  he  alleged  that  he 
had  incurred  extraordinary  expense  in  the 
construction  of  the  building  in  expectation 
of  the  rental,  that  the  rental  value  of  the 
premises  was  only  $40  per  month,  and  that 
he  had  sustained  damages  to  the  amount 
of  $20  per  month  from  March  1,  1902,  until 
the  -end  of  the  term  of  the  lease,  which 
amounted  in  the  aggregate  to  $2,300.  The 
referee  found  the  rental  value  of  the  prem- 
ises to  be  $47.50  per  month,  and  allowed 
the  claim  of  Watson  for  $1,437.50  for  dam- 
ages for  a  breach  of  the  lease.  Upon  a 
petition  for  a  review,  the  district  court  re- 
versed this  decision,  and  directed  the  referee 
to  disallow  the  claim. 

Argued  before  Sanborn  and  Van  Devanter, 
Circuit  Judges,  and  Philips,  District  Judge. 

Mr,  David  Ritoliie,  for  appellant: 

The  institution  of  proceedings  in  bank- 
ruptcy dissolves  all  of  the  contractual  re- 
lations of  the  bankrupt. 

Re  Jefferson,  2  Am.  Bankr.  Rep.  206,  03 
Fed.  948;  Bray  v.  Cobb,  3  Am.  Bankr.  Rep. 
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788,  100  Fed.  270;  Re  Hays,  F,  d  W.  Co, 
117  Fed.  879. 

Then  it  must  create  a  breach  of  the  con- 
tract, and,  the  adjudication  relating  back 
to  the  filing  of  the  petition,  the  breach  of 
the  contract  occurs  simultaneously  with 
the  commencement  of  the  bankrupt  pro- 
ceedings; and  the  cause  of  action  arising 
for  the  breach  of  the  contractual  relation- 
ship between  the  bankrupt  and  the  claim- 
ant also  arises  simultaneously  with  the  in- 
stitution   of    the    bankruptcy    proceedings. 

Re  Swift,  50  C.  C.  A.  234,  112  Fed.  315. 

All  damages  may  be  recovered  that  may 
have  accnied  by  reason  of  this  breach  of 
the  contract  now. 

Roehm  v.  Eorst,  178  U.  S.  1,  44  L.  ed. 
953,  20  Sup.  Ct.  Rep.  780;  Re  Stern, 
64  C.  C.  A.  00,  116  Fed.  604;  Re  Frederick 
L.  Grant  Shoe  Co,  66  C.  C.  A.  78,  130  Fed. 
881;  Sohrandt  v.  Young,  2  Herdman  (Neb.) 
646,  89  N.  W.  607;  Rule  v.  MoCregor,  117 
Iowa,  419,  00  N.  W.  811. 

Messrs,  H.  C.  Tobey,  W.  8.  M oClin- 
took,  I.  J,  Rinsolsky,  and  Tkomaa  L. 
Bond,  for  appellee: 

The  adjudication  in  bankruptcy  of  the 
tenant  did  not  terminate  the  contract  of 
lease. 

Re  Ells,  2  N.  B.  N.  Rep.  360,  98  Fed. 
967;  Re  Mitchell,  8  Am.  Bankr.  Rep.  324, 
110  Fed.  89;  Re  Pennewell,  55  C.  C.  A. 
571,  9  Am.  Bankr.  Rep.  490,  110  Fed.  139; 
Re  Collignon,  4  Am.  Bankr.  Rep.  250;  Re 
Curtis,  109  La.  Ann.  171,  9  Am.  Bankr.  Rep. 
286,  94  Am.  St.  Rep.  445,  33  So.  125; 
Witthaus  V.  Zimmerman,  91  App.  Div.  202, 
11  Am.  Bankr.  Rep.  314,  86  N.  Y.  Supp. 
315;  White  v.  Gnfling,  44  Conn.  437;  10 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  776;  Beach, 
Modern  Law  of  Contracts,  §  407 ;  Re  Webb. 
6  Nat.  Bankr.  Reg.  302,  Fed.  Cas.  Nn. 
17,315;  Re  Mahler,  3  N.  B.  N.  Rep.  39,  105 
Fed.  428. 

The  lessor,  by  his  own  act,  terminated 
the  lease,  and  not  the  adjudication  in  bank- 
ruptcy. 

Re  Amstein,  101  Fed.  706;  Ex  parte 
Houghton,  1  Low.  Dec.  554,  Fed.  Cas.  No. 
6,725. 

Appellant's  claim  is  one  for  future  rent, 
and  as  such  is  not  provable  under  the  bank- 
ruptcy act. 

Re  Mahler,  3  N.  B.  N.  Rep.  39,  105  Fed. 
432;  Re  Amstein,  101  Fed.  706;  Re  Hev- 
enor,  144  N.  Y.  271,  39  N.  E.  393;  Deane 
V.  Caldwell,  127  Mass.  242;  Atkins  ▼.  Wil- 
cox, 53  L.  R.  A.  118,  44  C.  C.  A.  626,  3  N. 
B.  N.  Rep.  497,  105  Fed.  595 ;  Fidelity  Safe 
Deposit  d  T,  Co,  v.  Armstrong,  35  Fed.  567 ; 
Brown  v.  Schleier,  65  C.  C.  A.  475,  118 
Fed.  981;  Re  Curtis,  109  La.  171,  9  Am. 
Bankr.  Rep.  286,  94  Am.  St.  Rep.  445,  33 
So.  126. 
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Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  contention  of  counsel  for  the  appel- 
lant is  that  the  claim  of  the  lessor  is  not  for 
rents  which  were  payable  after  the  petition 
for  adjudication  in  bankruptcy  was  filed, 
but  for  damages  for  a  breach  of  the  con- 
tract in  the  lease  to  pay  these  rents;  that 
the  adjudication  in  bankruptcy  dissolves 
all  contractual  relations  of  the  bankrupt 
at  the  date  of  the  filing  of  the  petition 
in  bankruptcy  {Re  Jefferson,  2  Am.  Bankr. 
Rep.  206,  03  Fed.  948 ;  Bray  v.  Cobb,  3  Am. 
Bankr.  Rep.  788,  100  Fed.  270;  Re  Hays, 
F.  d  W,  Co.  117  Fed.  879);  that  the  dis- 
solution  of  a  contractual  relation  is  a 
breach  of  the  contract;  and  that,  for  the 
breach  of  the  contract  to  pay  the  rents 
accruing  subsequent  to  the  filing  of  the  peti- 
tion, a  claim  for  damages  may  be  allowed 
in  bankruptcy  {Ret  Swift,  50  C.  C.  A.  264, 
112  Fed.  316;  Re  Stem,  54  C.  C.  A.  60,  116 
Fed.  604;  Re  Frederick  L,  Grant  Shoe  Co. 
66  CCA.  78,  130  Fed.  881). 

It  is,  however,  the  nature  of  the  claim, 
and  not  the  name  which  is  applied  to  it,  that 
conditions  its  provability  in  bankruptcy. 
Watson's  claim  was  for  $20  of  the  160  per 
month  which  the  lessee  had  agreed  to  pay 
him  for  rent  of  the  leased  premises  for 
one  hundred  and  fifteen  months  after  the 
petition  in  bankruptcy  was  filed.  In  reality, 
his  claim  was  for  the  entire  $60  per  month, 
but  he  had  received  by  the  surrender  to 
him  of  the  premises  by  Brown  under  their 
contract  of  March  2,  1903,  and  had  credited 
to  him,  the  rental  value  of  the  premises, 
$40  per  month,  so  that  the  rent  which  he 
claimed  remained  unpaid  was  but  $20  for 
each  month.. 

At  the  close  of  the  hearing  the  referee 
found  that  the  rental  value  of  the  premises 
was  $47.50  per  month,  and  that  the  only 
rent  remaining  unpaid  was  $12.50  per 
month  for  the  one  hundred  and  fifteen 
months  subsequent  to  February,  1903,  and 
this  amounted  to  $1,437.50,  which  he  al- 
lowed to  the  appellant  under  the  name 
of  damages  for  the  breach  of  the  contract  in 
the  lease. 

These  facts  demonstrate  the  proposition 
that,  while  counsel  and  the  referee  cill  this 
allowance  damages  for  a  breach  of  the  lease, 
it  is  in  fact  nothing  but  that  part  of  the 
monthly  rent  which  was  to  accrue  after  the 
petition  was  filed,  which  the  referee  found 
that  the  lessee  had  not  paid  by  his  surren- 
der of  the  leased  premises  to  the  lessor  in 
March,  1903.  But  rent  which  the  bmkrupt 
has  agreed  to  pay,  and  which  is  to  accrue 
subsequent  to  the  filing  of  the  petition  in 
bankruptcy,  does  not  constitute  a  prov- 
able claim  under  the  bankruptcy  law  of 
1898  (Act  July  1,  1898,  chap.  641,  30  SUt 
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at  L.  562,  663,  U.  S.  Comp.  Stat.  1901,  p. 
3447),  because  it  is  not  "a  fixed  liability 
.  .  .  absolutely  owing  at  the  time  of 
the  filing  of  ^he  petition  against  him"  ( § 
63a),  and  because  it  is  not  an  ex- 
isting demand,  but  both  the  existence 
and  the  amount  of  the  possible  future  de- 
mand are  .  contingent  upon  unforeseen 
events,  such  as  default  of  the  lessee,  re-entry 
by  the  lessor,  and  assumption  by  the  trus- 
tee, so  that  it  is  neither  an  unliquidat- 
ed nor  a  liquidated  provable  claim  (  § 
636).  Walla  Walla  v.  Walla  Walla  Water 
Co,  172  U.  S.  1,  19,  43  L.  ed.  341,  349, 
19  Sup.  a.  Rep.  77;  Re  Ells,  2  N.  B.  N. 
Rep.  360,  98  Fed.  967,  909,  970;  Re  Mahler, 
3  N.  B.  N.  Rep.  39,  105  Fed.  428,  430; 
Fidelity  Safe  Deposit  d  T.  Co,  v.  Arm- 
strong, 36  Fed.  667,  569;  Re  Hevenor,  144 
N.  Y.  271,  274,  39  N.  E.  393;  Re  Commer- 
cial Bulletin  Co,  2  Woods,  220,  Fed.  Cas. 
No.  3,060;  Re  Collignon,  4  Am.  Bankr.  Rep. 
250;  Atkins  v.  Wilootv,  53  L.  R.  A.  118,  44 
C.  C.  A.  626,  3  N.  B.  N.  Rep.  497,  105  Fed. 
695;  Re  Curtis,  109  La.  171,  9  Am.  Bankr. 
Rep.  286,  292,  295,  94  Am.  St  Rep.  445, 
33  So.  125;  Re  Heinsfurter,  97  Fed.  198; 
Beers  v.  Hanlin,  3  N.  B.  N.  Rep.  749,  09 
Fed.  695;  Lamson  Consol,  Store  Service 
Co,  V.  Rowland,  52  C.  C.  A.  335,  338,  114 
Fed.  639,  642;  Wilson  v.  Pennsylvania 
Trust  Co.  52  C.  C.  A.  374,  114  Fed.  742. 

In  Deane  v.  Caldwell,  127  Mass.  242,  244, 
Chief  Justice  Gray  (subsequently  Mr.  Jus- 
tice Gray  of  the  supreme  court)  announced 
the  true  rule  upon  this  subject  in  these 
words:  "Before  the  day  at  which  rent  is 
covenanted  to  be  paid,  it  is  in  no  sense  a 
debt.  It  is  neither  dehitum  nor  solven- 
dum;  for,  if  the  lessee  is  evicted  before 
that  day,  it  never  becomes  payable.  Bord- 
man  v.  Oshom,  23  Pick.  295.  It  is  not 
within  the  provision  of  a  bankrupt  act 
allowing  'uncertain  or  contingent  demands' 
to  be  proved  against  the  estate  of  a  bank- 
rupt, because  it  is  not  an  existing  demand, 
the  cause  of  action  on  which  depends  upon 
a  contingency;  but  the  very  existence  of  the 
demand  depends  upon  a  contingency." 

The  lease  before  us  admirably  illustrates 
the  principle.  It  provides  that  the  lessee 
shall  pay  $60  per  month  for  the  term  of 
ten  years  "for  the  use  and  benefit  accruing 
to  him  from  the  use  and  occupancy"  of  the 
premises;  that,  if  he  pays  these  sums  as 
they  fall  due,  and  performs  all  his  cove- 
nants, he  may  hold  and  enjoy  the  premises; 
but  that,  if  any  rents  are  due  and  un- 
paid, or  if  default  is  made  in  any  of 
bis  covenants,  or  if  he  allows  any  un- 
due waste  of  any  of  the  improvements 
on  the  premises,  the  lessor  may  at  once 
re-enter 'and  repossess  the  premises.  The 
contract  contains  no  covenant  that  the 
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lessee  will  pay  any  rents  after  his  default 
and  the  re-entry  by  the  lessor.  The  use 
and  occupation  of  the  premises  during  the 
term  of  the  lease  were  the  consideration  for 
the  payment  of  the  monthly  rents,  and  the 
payment  of  the  rents  was  the  consideration 
for  the  use  of  the  premises.  If  the  rent 
for  any  month  was  not  paid,  or  if  waste 
was  permitted,  the  lessor  had  the  option 
to  repossess  himself  of  the  premises,  and 
to  withold  from  thenceforth  the  considera- 
tion for  future  instalments  of  rent,  or  to 
permit  the  lessee  to  continue  in  possession 
of  the  property,  and  to  enforce  the  collection 
of  the  rents  by  an  action  or  by  some  other 
proceeding.  He  could  not,  however,  do 
both.  His  resumption  of  the  premises  nec- 
essarily constituted,  in  the  absence  of  an 
express  agreement  to  the  contrary,  a  ter- 
mination of  the  lease,  and  a  release  of  the 
lessee  from  the  payment  of  all  the  instal- 
ments of  rent  he  had  promised  to  pay  there* 
after.  Lamson  Consol,  Store  Service  Co, 
V.  Bowland,  52  C.  C.  A.  335,  338,  114  Fed. 
639,  642. 

Moreover,  if  by  contract  or  by  virtue  of 
legal  proceedings  the  lessor  became  entitled 
to  the  possession  of  the  premises,  and  also 
to  the  difference  between  the  amount  which 
he  might  secure  from  another  tenant,  or  the 
rental  value  of  the  leasehold,  and  the  rents 
reserved,  that  amount  would  always  be  un- 
certain and  contingent  upon  future  events. 
Re  Hevenor,  144  N.  Y.  271,  274,  39  N.  E. 
393. 

When  the  petition  in  bankruptcy  was  filed, 
no  rent  was  due  and  unpaid.  There  was  there- 
fore no  debt  owing  by  the  lessee  to  Watson, 
and  the  latter  had  no  legal  demand  orclsim 
against  him  under  the  lease.  The  future 
existence  of  any  such  claim  or  demand,  and 
its  amount,  if  it  ever  came  into  existence, 
were  contingent  upon  (1)  the  future  de- 
fault of  the  lessee;  (2)  the  exercise  by  the 
lessor  of  his  option  to  resume  the  possession 
of  the  leased  premises  if  such  a  default 
should  occur;  and  (3)  upon  the  assump- 
tion of  the  lease  by  the  trustee  in  bimk- 
ruptcy.  For  the  latter  had  the  option  to 
take  the  leasehold  estate,  and  to  assume 
the  payment  of  the  agreed  rents.  Ew  parte 
Houghton,  1  Low.  Dec.  554,  Fed.  Cas.  No. 
6,725;  Ames  v.  Union  P,  R,  Co,  60  Fed.  966, 
970,  971;  Re  Ells,  2  N.  B.  N.  Rep.  360, 
98  Fed.  967,  968.  As  the  lessor  had  no 
legal  claim  or  demand  against  the  lessee  for 
the  agreed  rents  to  be  paid  in  the  future, 
when  the  petition  in  bankruptcy  was  filed; 
and  as  the  future  existence  and  the  amount 
of  such  a  claim  were  both  contingent  upon 
unforeseen  future  events, — ^Watson  had  no 
provable  claim  for  any  part  of  these  rents. 
Since  his  claim  is  in  fact  for  nothing  but 
$12.50  per  month  of  the  agreed  rents  pay- 
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able  after  the  filing  of  the  petition  in  bank- 
ruptcy, the  application  to  it  of  tlie  title 
of  a  claim  for  damages  for  a  breach  of  the 
lease  neither  changes  its  nature,  nor  makes 
it  more  provable  than  it  would  have  been 
if  its  real  character  had  been  described 
by  its  name. 

2.  An  adjudication  in  bankruptcy  does 
not  dissolve  or  terminate  the  contractiml 
relations  of  the  bankrupt,  notwithstanding 
the  decisions  to  the  contrary  in  Re  Jeffer- 
sotiy  2  Am.  Bankr.  Rep.  200,  93  Fed.  048; 
Bray  v.  Co66,  3  Am.  Bankr.  Rep.  788,  100 
Fed.  270;  and  Re  Haya,  F.  d  W.  Co,  117 
Fed.  870.  Its  effect  is  to  transfer  to  the 
trustee  all  the  property  of  the  bankrupt 
except  his  executory  contracts,  and  to  vest 
in  the  trustee  the  option  to  assume  or  to 
renounce  these.  It  is  the  assignment  of 
the  property  of  the  bankrupt  to  the  trustee 
by  operation  of  law.  It  neither  releases 
nor  absolves  the  debtor  from  any  of  his 
contracts  or  obligations,  but,  like  any  other 
assignment  of  property  by  an  obligor,  leaven 
him  bound  by  his  agreements,  and  subject 
to  the  liabilities  he  has  incurred.  It  is 
the  discharge  of  the  bankrupt  alone,  not 
his  adjudication,  that  releases  him  from 
liability  for  provable  debts  in  consideration 
of  his  surrender  of  his  property,  and  its 
distribution  among  the  creditors  who  hold 
them.  Even  the  discharge  fails  to  relieve 
him  from  claims  against  him  that  are  not 
provable  in  bankruptcy;  and,  since  his 
obligation  to  pay  rents  which  are  to  accrue 
after  the  filing  of  the  petition  in  bankruptcy 
may  not  be  the  basis  of  a  provable  claim, 
his  liability  for  them  is  neither  relexsed 
nor  affected  by  his  adjudication  in  bank- 
ruptcy, or  by  his  discharge  from  his  prov- 
able debts.  One  agrees  to  pay  monthly 
rents  for  the  place  of  residence  of  his  fam- 
ily or  for  his  place  of  business,  or  to  render 
personal  services  for  monthly  compensation 
for  a  term  of  years;  he  agrees  to  purchase 
or  to  convey  property;  and  he  then  becomes 
insolvent  and  is  adjudicated  a  bankrupt. 
His  obligations  and  liabilities  are  neither 
terminated  nor  released  by  the  adjudication. 
He  still  remains  legally  bound  to  pay  the 
rents,  to  render  the  services,  and  to  fulfil 
all  his  other  obligations,  notwithstanding 
the  fact  that  his  insolvency  may  render 
him  unable  immediately  to  do  so.  Nor  are 
those  who  contracted  with  him  absolved 
from  their  obligations.  If  he  or  his  trustee 
pays  the  stipulated  rents  for  his  place  of 
residence,  or  for  his  place  of  business,  the 
lessors  may  not  deny  to  the  payor  the  use 
of  the  premises  according  to  the  terms  of 
the  lease.  If  he  renders  the  personal  serv- 
ices, he  who  contracted  to  pay  for  tliem 
may  not  deny  his  liability  to  discharge  this 
obligation.  His  trustee  does  not  become 
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liable  for  his  debts;  but  he  does  acquire  the 
right  to  accept  and  assume,  or  to  renounce, 
the  executory  agreements  of  the  bankrupt, 
as  he  may  deem  most  advantageous  to  the 
estate  he  is  administering;  and  the  parties 
to  those  contracts  which  he  assumes  are 
still  liable  to  perform  them.  And  so 
throughout  the  entire  field  of  contractual 
obligations  the  adjudication  in  bankruptcy 
absolves  from  no  agreement,  terminates  no 
contract,  and  discharges  no  liability.  Re 
Curtis,  109  La.  171,  9  Am.  Bankr.  Rep. 
•286,  94  Am.  St.  Rep.  445,  33  So.  125;  Re 
Ells,  2  N.  B.  N.  Rep.  360,  98  Fed.  967,  968; 
Witthaus  V.  Zimmerman,  91  A  pp.  Div.  202^ 
11  Am.  Bankr.  Rep.  314,  316,  86  N.  Y. 
Supp.  315;  White  v.  Griff ing,  44  Conn.  437. 
446,  447;  Re  Pennetcell,  55  C.  C.  A.  571,  9 
Am.  Bankr.  Rep.  490,  119  Fed.  ISO. 

3.  Not  only  this,  but,  if  counsel  for  ap- 
pellant could  sustain  his  proposition  that 
the  adjudication  of  bankruptcy  absolved  the 
parties  to  the  lease  from  their  contract  at 
the  date  of  the  filing  of  the  petition  in 
bankruptcy,  or  terminated  the  lease  on  that 
day,  still  the  lessor  would  have  no  legal 
claim  against  the  estate,  because  the  peti- 
tion was  filed  on  February  6,  1903,  the 
rent  was  paid  by  Brown  to  March  1,  1903^ 
there  had  been  no  breach  of  the  contract 
when  the  petition  was  filed,  and,  if  both 
parties  were  released  from  the  agreement 
at  that  time,  or  if  the  lease  was  then  ter- 
minated, neither  party  could  have  subse- 
quently been  in  default  under  it  or  have 
committed  a  breach  of  it,  because  there- 
after no  contract  would  have  existed  to  be 
defaulted,  and  no  covenant  to  be  broken. 

4.  Finally  the  adjudication  in  bankruptcy 
did  not  constitute  a  breach  of  the  lease,  and 
it  raised  no  cause  of  action  as  of  the  date 
of  the  filing  of  the  petition  in  bankruptcy. 
At  that  date  the  rent  had  been  paid  until 
March  1,  1903,— until  twenty- two  days  after 
the  date  of  the  filing.  There  could  there- 
fore have  been  no  breach  until  March  1, 
1903,  when  the  rent  for  March  fell  due; 
and  consequently  there  wus  no  claim  or 
demand  founded  on  a  breach  of  the  contract 
at  the  time  the  petition  was  filed,  and,  if 
one  ever  accrued,  it  arose  many  days  after 
the  filing  of  the  petition,  and  too  late  to 
constitute  a  provable  claim  against  the 
estate  of  the  bankrupt.  The  rule  of  law 
that,  where  one  has  disabled  himself  from 
performing  a  contract,  it  immediately 
ripens,  and  an  action  for  its  breach  arises, 
which  is  illustrated  by  Re  Stoift,  50  C.  C. 
A.  264,  112  Fed.  315,  wherein  a  stockbroker 
had  made  a  contract  to  deliver  stock 
to  a  customer,  and  he  was  held  to 
have  made  it  impossible  for  him  to 
fulfil  his  agreement  by  his  adjudica- 
tion in  bankruptcy,  which  took  the  stock 
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from  him,  and  vested  it  and  all  hia 
property  in  his  trustee,  is  not  in  conflict 
with  this  conclusion,  because  the  leasehold 
estate  of  Brown — the  only  thing  essential 
to  the  performance  of  his  contract — ^never 
passed  to  his  trustee,  as  the  latter  did  not 
elect  to  assume  it.  Brown  was  not  neces- 
sarily disabled  by  the  adjudication  from 
using  or  selling  his  leasehold,  or  from  pay- 
ing the  rent.  The  mere  probable  financial 
inability  of  one  to  fulfil  his  contract,  or  to 
pay  his  debt  not  yet  due,  does  not  make 
them  immediately  due  and  actionable.  The 
cases  Re  Stem,  54  C.  C.  A.  60,  116  Fed. 


C04,  and  Re  Frederick  L.  Orant  8hoe  Co. 
66  C.  C.  A.  78,  130  Fed.  881,  cited  by  ap- 
pellant's counsel,  fail  to  rule  the  question 
here  under  consideration,  because  the 
breaches  of  contract  in  tliose  cases  occurred 
before  the  petitions  in  bankruptcy  were  filed. 
The  conclusion  is  that  a  claim  for  dam- 
ages for  a  breach  of  a  contract  in  ajcase 
to  pay  instalments  of  rent  for  the  use  of 
the  premises  at  times  subsequent  to  the 
filing  of  the  petition  in  bankruptcy  is  not 
provable  under  the  bankruptcy  law  of  1898, 
and  the  order  of  tlie  District  Court  is  af- 
firmed. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  FIRST  CIRCUIT. 


Town  of  NAHANT,  Plff.  in  Err,, 

UNITED  STATES  of  America,  Impleaded, 
etc. 

(136  Fed.  273.) 

1.  A  state  statute  acqnlesclnir  In  an 
attempt  by  the  Federal  nrovernment 
to  accinlre  land  within  the  state  for  tbe 
use  of  such  ROYemment  does  not  entitle  the 
government  to  employ  the  local  rule  of  dam- 
ages as  the  measure  of  Its  liability  for  prop- 
erty taken. 

2.  The  «-nlae  of  sewer  and  water  pipes 
OTrned  by  m  mnnlclpal  corporation, 
and  laid  under  streets  which  are  taken  by 
the  Federal  goYemment  under  Its  power  of 
eminent  domain  for  an  entirely  different  use, 
must  be  paid  to  the  municipality. 

(March  20,  1905.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Mas- 
sachusetts to  review  a  judgment  refusing 
compensation  to  the  town  of  Xahant  for  the 
value  of  certain  property  alleged  to  have 
been  taken  by  the  United  States  under  its 
power  of  eminent  domain.     Reversed. 

The  fncts  are  stated  in  the  opinion. 

Argued  before  Colt  and  Putnam,  Circuit 
Judges,  and  Aldrich,  District  Judge. 

Messrs.  James  R.  Dunbar  and  Wil- 
liam Hoag,  for  plaintiff  in  error: 

The  United  States  possesses,  as  an  inher- 
ent attribute  of  sovereignty,  the  right  of 
eminent  domain, — the  right  to  take  private 
property  for  public  uses  within  the  scope 
of  the  powers  granted  by  the  Constitution. 


Note. — As  to  right  of  public  to  compensa- 
tion upon  interference  with  its  Interests  by  the 
exercise  of  the  right  of  eminent  domain,  see 
Seattle  &  M.  R.  Co.  v.  Washington,  22  L.  R.  A. 
217;  lleffner  v.  Cass  &  Morgan  Counties,  58 
L.  R.  A.  353 ;  Zancsville  v.  Zanesviile  Teleg. 
A  Teleph.  Co.  52  L.  R.  A.  160. 
69  L.  R.  A. 


This  right  is  independent  of  the  consent  of 
nny  state,  and  requires  no  state  legislation 
aa  a  condition  precedent  to  its  exercise. 

Kohl  v.  United  States,  91  U.  S.  367,  23 
L.  ed.  449;  Ft.  Leavenworth  R.  Co.  v.  Lowe, 
114  U.  S.  525,  29  L.  ed.  264,  5  Sup.  Ct.  Rep. 
995. 

The  commonwealth  of  Massachusetts  did 
not,  by  chapter  373  of  the  Acts  of  1902,  del- 
egate to  the  United  States  the  authority  to 
exercise  the  right  of  eminent  domain  of  the 
commonwealth  in  this  case. 

Perry  v.  Wilson  y  7  Mass.  393;  Glover  v. 
Boston,  14  Gray,  282;  People  ew  rel.  Hay  den 
V.  Rochester,  50  N.  Y.  626;  Currier  v.  Mart- 
etta  d  C.  R.  Co.  11  Ohio  St.  228;  Butler  v. 
Thomasville,  74  Ga.  570;  Peavey  v.  Calais 
R.  Co.  30  Me.  498;  Burt  v.  Merchants*  Ins. 
Co.  106  Mass.  360,  8  Am.  Rep.  339;  Kohl  v. 
United  States,  91  U.  S,  374,  23  L.  ed.  452. 

Property  of  the  town  of  Nahant  was  taken 
by  the  United  States  by  force  of  these  pro- 
ceedings. 

Newburyport  Water  Co.  v.  yewburyport, 
168  Mass.  541,  47  N.  E.  533. 

An  easement  is  property  within  the  mean- 
ing of  the  5th  Amendment  to  the  Constitu- 
tion of  the  United  States. 

United  States  v.  Great  Falls  Mfg.  Co.  112 
U.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct.  Rep. 
306;  Great  Falls  Mfg.  Co.  v.  Atty.  Gen. 
{Gi-eat  Falls  Mfg.  Co.  v.  Garland)  124  U. 
S.  581,  31  L.  ed.  627,  8  Sup.  Ct  Rep.  631; 
Lowndes  v.  United  States,  105  Fed.  838; 
United  States  v.  Certain  Lands,  112  Fed. 
622. 

The  taking  away  of  the  usefulness  of  a 
piece  of  property  is  a  taking  of  the  proper- 
ty itself. 

Lewis,  Em.  Dom.  2d  ed.  pp.  49,  61-63; 
Eaton  V.  Boston,  C.  d  M.  R.  Co.  51  N.  H. 
504,  12  Am.  Rep.  147. 
To  the  extent  of  its  impairment  in  useful- 
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ness,  the  sewer  system  of  the  town  has  been 
taken. 

Eaton  V.  BoatOfij  C,  d  M,  JR.  Co,  51  N.  H. 
604,  12  Am.  Rep.  147;  Monongahela  Nov. 
Co.  V.  United  States,  148  U.  S.  343,  37  L.  ed. 
474,  13  Sup.  Ct.  Rep.  622;  Sedgw.  Stat.  & 
Const.  Law,  2d  ed.  pp.  462,  463;  United 
States  V.  Lynah,  188  U.  S.  445,  47  L.  ed. 
539,  23  Sup.  Ct.  Rep.  349;  United  States  v. 
Alexander,  148  U.  S.  191,  37  L.  ed.  417,  13 
Sup.  Ct.  Rep.  529;  Pumpelly  v.  Oreen  Bay 
d  M.  Canal  Co,  13  Wall.  166,  20  L.  ed.  557 ; 
Old  Colony  d  F,  River  R.  Co.  v.  Plymouth 
County,  14  Gray,  155;  Thompson  v.  Andro- 
scoggin River  Improv,  Co.  64  N.  H.  546; 
Arimond  v.  Oreen  Bay  d  M.  Canal  Co.  31 
Wis.  316;  People  ex  rel,  Manhattan  Sav. 
Inst.  V.  Otis,  90  N.  Y.  48. 

The  town  of  Nahant  had  such  an  interest 
in  the  property  taken  as  entitled  it  to  com- 
pensation. 

United  States  v.  Lynah,  188  U.  S.  445,  47 
L.  ed.  539,  23  Sup.  Ct.  Rep.  349;  Webb  v. 
Meyers,  64  Hun,  11,  18  N.  Y.  Supp.  711; 
Hand  v.  Broohline,  126  Mass.  324;  Soott  v. 
Manchester,  1  Hurlst.  &  N.  59,  2  Hurlst.  & 
N.  204;  White  v.  Bindley  Local  Bd.  of 
Health,  L.  R.  10  Q.  B.  219;  Bailey  v.  Neto 
York,  3  Hill,  531,  38  Am.  Dec  669,  2  Denio, 
433;  AldHch  ▼.  Tripp,  11  R.  I.  141,  23  Am. 
Rep.  434;  Oliver  v.  Worcester,  102  Mass. 
489,  3  Am.  Rep.  485;  Child  v.  Boston,  4 
Allen,  41,  81  Am.  Dec.  680;  MerHfield  v. 
Worcester,  110  Mass.  216,  14  Am.  Rep.  592; 
Murphy  v.  Lowell,  124  Mass.  564;  Bates 
y.  Westborough,  151  Mass.  174,  7  L.  R.  A. 
156,  23  N.  E.  1070. 

If  the  water  and  sewerage  systems  were 
public  property  which  could  be  appropriated 
without  compensation  by  the  commonwealth 
of  Massachusetts,  the  United  States  stands 
differently. 

St.  Louis  V.  Western  U.  Teleg.  Co.  148  U. 
S.  92,  37  L.  ed.  380,  13  Sup.  Ct.  Rep.  485, 
26  Am.  Law  Rev.  520;  Bates  v.  West- 
borough,  151  Mass.  174,  7  L.  R.  A.  166,  23 
N.  E.  1070. 

Mr.  William  H.  Garland,  for  defendant 
in  error: 

The  town  was  not  entitled  to  compensa- 
tion for  the  taking  of  the  land  upon  which  its 
roads,  streets,  and  paths  were  constructed. 

Cheshire  v.  Adams  d  C.  Reservoir  Co.  119 
Mass.  356 ;  Perley  v.  Chandler,  6  Mass.  453, 
4  Am.  Dec.  159;  Millbury  y.  Blackstone  Ca- 
nal Co.  8  Pick.  473;  Andover  v.  Sutton,  12 
Met.  182;  MoHugh  v.  Boston,  173  Mass. 
408,  53  N.  E.  905. 

These  proceedings  were  to  be  governed  by 
the  laws  of  Massachusetts;  and  the  rights  of 
the  town  to  the  lands  in  question  are  de- 
termined by  those  laws. 

Re  Certain  Land,  119  Fed.  463;  Burt  v. 
69  L.  R.  A. 


Merchants*  Ins.  Co.  106  Mass.  356,  8  Am. 
Rep.  339. 

The  roads,  streets,  and  paths  referred  to 
being  devoted  to  purposes  strictly  public, 
and  held  by  the  town  merely  as  an  agen<*y 
of  the  state  government  for  the  perform- 
ance of  the  strictly  public  duties  devolved 
upon  it,  the  town  would  not  be  entitled  to 
compensation  for  a  taking  by  the  common- 
wealth for  other  public  purposes. 

Mt.  Hope  Cemetery  v.  Boston,  158  Mass. 
509,  35  Am.  St.  Rep.  515,  33  N.  E.  695; 
Re  Certain  Land,  119  Fed.  456. 

Sewerage  and  water  pipes  constructed  up- 
on or  under  public  ways  are  personal  prop- 
erty. The  right  of  the  town  to  maintain 
and  use  them  is  not  a  right  of  property  in 
real  estate. 

New  England  Teleph.  d  Teleg.  Co,  v.  Bos- 
ton Terminal  Co.  182  Mass.  397,  65  N.  E. 
836;  Natick  Gaslight  Co,  v.  Natick,  175 
Mass.  246,  56  N.  E.  292;  Com.  v.  Lowell 
Gaslight  Co.  12  Allen,  75;  Dudley  v.  Jamai- 
ca Pond  Aqueduct  Corp.  100  Mass.  183; 
Edmands  v.  Boston,  108  Mass.  635. 

Aldrioh,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  is  a  proceeding  instituted  by  the 
United  States  for  condemnation  of  certain 
land  at  Nahant  needed  by  the  general  gov- 
ernment for  fortifications  and  coast  de- 
fenses, together  with  all  roads,  ways,  and 
avenues  included  in  the  description  of  land, 
as  well  as  all  buildings  and  structures.  The 
petition  of  the  United  States  contains  a 
prayer  for  notice  to  certain  parties  of  in- 
terest expressly  named,  and  a  general  prayer 
for  notice  to  all  parties  interested  in  the 
lands  described,  and  parts  thereof,  and 
rights  therein,  and  for  an  appraisement  and 
valuation  by  a  jury  of  the  land  and  ways 
and  interests  therein,  and  any  buildings 
standing  on  said  land,  indudmg  all  damages 
sustained  by  the  owner  or  owners  thereof. 
.  Following  the  prayer  of  the  petition,  the 
district  court  ordered  notice  to  the  parties 
of  interest  named,  and  to  any  and  all  other 
persons,  corporations,  and  associations  who 
may  be  interested  in  the  lands  described  in 
the  petition,  or  any  parts  thereof  or  rights 
therein ;  and  that  they  and  each  of  them  ap- 
pear before  the  court,  and  show  cause  why 
the  petition  should  not  be  granted  as  prayed 
for. 

The  order  further  directed  the  marshal 
to  serve  a  copy  of  the  petition  upon  parties 
of  interest  expressly  named,  and  to  give  no- 
tice to  all  persons,  corporations,  or  associa- 
tions interested,  by  publication,  and  the  re- 
turn shows  that  notice  was  in  fact  given  in 
accordance  with  the  order.  Subsequently, 
but  seasonably,  the  town  of  Nahant,  in 
which  the  property  is  situated,  filed  its  ap- 
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plication  for  leave  to  be  admitted  as  a  par- 
ty, and  for  leave  to  file  its  answer  to  the 
petition,  that  it  might  recover  from  the 
United  States  fair  da^iages  for  the  taking 
of  its  property. 

In  pursuance  of  its  purpose  to  be  heard 
and  recover  fair  damages,  the  town  filed  its 
answer,  in  which  it  claimed  interests  in  the 
condemned  property,  consisting  of  easements 
and  rights  of  way  over  which  it  had  built, 
at  great  expense,  macadamized,  crushed 
stone,  and  graveled  streets,  and  under  which, 
and  in  lands  not  streets,  it  had  built  and 
laid  sewers  and  sewer  pipes.  The  answer 
further  sets  forth  that  the  town  had  built 
and  laid  water  pipes,  and  that  the  taking 
of  the  land  and  the  streets  by  the  petitioner, 
and  cuttini;  off  the  sewers,  stop  the  drainage 
of  the  land  outside  the  land  condemned,  and 
would  compel  the  town  to  build  and  main- 
tain a  new  and  expensive  system  of  drain- 
age. The  answer  concludes  with  a  prayer 
that  the  jury  may  appraise  the  damages  by 
reason  of  the  taking  of  the  land,  its  ease- 
ments and  improvements,  including  streets, 
sewers,  and  water  pipes,  for  which  compen- 
sation was  demanded  from  the  petitioner. 

After  service,  and  before  trial,  an  agree- 
ment as  to  values  and  damages  was  duly 
entered  into  between  the  government  and 
certain  of  the  parties  of  interest,  and  sub- 
sequently a  jury  was  duly  impaneled,  to 
which  the  cause  was  committed.  At  the 
trial  it  was  admitted  that  no  plan  had  been 
filed  in  the  office  of  the  secretary  of  state 
of  Massnchusettfl,  as  required  by  the  act  of 
Hay  6,  1002  (Laws  1002,  chap.  373,  p.  280), 
and  that  certain  taxes  were  assessed  upon 
the  land  in  question  on  the  1st  day  of  May, 
1002;  and  the  town  claimed  as  an  element 
of  damage,  or  as  an  interest  to  be  appraised 
and  valued,  a  lien  for  the  amount  of  the 
taxes  asfleftBed  upon  land  condemned. 

To  state  the  substance  of  the  town's  claim 
for  compensation,  it  ofTered  to  prove  that 
within  the  territory  condemned  certain 
streets  had  been  located  and  constructed  by 
the  town;  that  in  such  streets  there  were 
•water  pipes  belonging  to  the  town,  connect- 
ing with  and  forming  a  part  of  itis  system, 
and  that  the  taking  by  the  United  States 
would  compel  the  town  to  construct  other 
lines  for  the  purpose  of  carrying  water  to 
its  inhabitants,  and  for  the  purpose  of  com- 
pleting the  town  water  system ;  and  that  in 
such  streets  there  were  certain  sewers,  the 
property  of  the  town,  and  part  of  its  sewer 
system,  dischargring  through  an  outlet  into 
the  ocean,  which  were  taken  by  the  govern- 
ment, and  that  the  sewers  taken  cared  for 
the  sewage  of  other  portions  of  the  town 
not  taken;  and  that  the  taking  of  the  sew- 
ers condemned  would  make  it  necessary  to 
construct  new  sewers,  and  construct  a  new 
60  L.  R.  A. 


outlet  or  outlets  for  the  sewerage  system  of 
the  town. 

The  court  excluded  all  such  evidence  aa 
irrelevant  and  incompetent,  and  ruled  that 
the  town  was  not  entitled  to  damages  either 
on  account  of  taxes,  or  because  of  the  taking 
of  the  land  in  which  the  water  pipes  and 
sewers  were  laid;  and  the  town  excepted. 
No  questions  were  submitted  to  the  jury  as 
to  the  interests  of  the  town,  and  the  jury 
rendered  verdicts  condemning  the  land  de- 
scribed in  the  petition,  and  awarded  dam- 
ages to  the  owners  of  the  fee,  but  none  to 
the  town ;  and  a  decree  of  condemnation  was 
entered,  covering  the  land  described,  to- 
gether with  all  roads,  ways,  and  avenues  in- 
cluded in  the  description  of  the  land,  with 
all  buildings  and  structures  on  the  described 
premises;  and  the  decree  further  recites 
that  the  land  taken  is  shown  upon  a  plan 
s^pnexed  to  the  petition. 

It  results,  therefore,  that  we  are  con- 
fronted with  the  question  whether  the  claim 
and  offer  of  the  town  disclosed  any  interest 
in  the  property  taken  and  condemned,  for 
which  it  was  entitled  to  compensation. 

The  petition  in  this  case  was  filed  April 
20,  1002,  and  sets  forth  that  the  proceeding 
was  instituted  by  the  Attorney  General  of 
the  United  States,  upon  the  application  of 
the  Secretary  of  War,  in  accordance  with  an 
act  of  Congress  approved  August  1,  1888, 
chap.  728,  f  1,  25  Stat,  at  L.  357,  U.  S. 
Comp.  Stat.  1001,  p.  2510,  entitled  "An  Act 
to  Authorise  Condemnation  of  Land  for 
Sites  of  Public  Buildings,  and  for  Other 
Purposes."  In  the  following  May  there  was 
passed  in  the  state  of  Massachusetts  an  act 
entitled  "An  Act  to  Approve  the  Acquisi-" 
tion  by  the  United  States  of  a  Tract  of 
Land  in  the  Town  of  Nahant."  Acts  1002, 
chap.  373,  p.  280.  It  is  now  contended  by 
the  United  States  that  this  proceeding  for 
condemnation  is  so  far  authorized  by  the 
Massachusetts  statute  as  to  entitle  the 
United  States  to  stand  upon  the  Massa- 
chusetts law  as  to  the  rule  of  damages 
where  property  taken  for  a  second  and  dif- 
ferent public  use  is  connected  with  a  prior 
public  use  authorized  by  the  state,  and  that 
the  rule  of  the  local  law  is  controlling. 

We  do  not  accept  such  view.  The  Massa- 
chusetts act  was  merely  a  recognition  of  the 
inherent  power  of  the  central  government 
to  exercise  its  own  right  of  eminent  domain, 
and  a  consent  which  amounts  to  a  waiver 
of  its  jurisdiction  under  certain  expressed 
limitations,  and  of  all  objection,  if  any, 
which  the  commonwealth  might  assert  as  a 
state  upon  consideration  of  its  prior  grants 
or  delegations  of  quasi-public  power  to  mu- 
nicipal or  other  corporate  interests.  By  the 
terms  of  the  Massachusetts  statute,'  it  was 
an  act  to  approve  of  and  consent  to  the  ac- 
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quirement  by  the  United  States,  throuf^h 
purchase  or  by  condemnation,  of  land  with- 
in its  territory  for  purposes  of  national  de- 
fense, reserving  concurrent  jurisdiction  with 
the  United  States  in  and  over  the  area  to 
be  acquired,  only  so  far  that  all  civil  and 
criminal  process  issuing  under  authority  of 
the  commonwealth  might  be  executed  on  the 
land  so  acquired.  The  act  does  not  employ 
any  express  words  of  grant ;  nor  does  it  con- 
tain any  expression  indicating  a  purpose 
to  transfer  property,  municipal  or  other- 
wise, to  the  United  States,  without  compen- 
sation. €'he  manifest  and  only  purpose  of 
the  state  was  to  acquiesce  in  the  idea  that 
the  general  government  might  acquire  by 
purchase,  or  in  its  inherent  right,  through 
condemnation,  under  its  own  constitutional 
limitations, — its  own  safeguards  and  pro- 
ceedings,— territory  within  the  limits  of 
Massachusetts  for  purposes  of  national  de- 
fense. 

In  the  case  of  Kohl  v.  United  States y  91 
U.  S.  367,  23  L.  ed.  449,  where  it  was  con- 
tended that  the  circuit  court  had  no  juris- 
diction over  a  proceeding  brought  by  the 
United  States  for  condemnation  of  property 
within  a  state;  and  that  the  condemnation 
provided  for  by  act  of  Congress  meant  con- 
demnation by  the  state  government  in  the 
exercise  of  its  power  of  eminent  domain; 
and  that,  if  the  state  grant  of  power  was  ac- 
cepted by  the  United  States,  it  must  be 
exercised  in  the  mode  and  by  the  tribunal 
the  state  had  prescribed, — it  was  broadly, 
distinctly,  and  emphatically  asserted  that 
the  principle  of  the  right  of  eminent  domain 
exists  in  the  government  of  the  United 
"States  as  an  inherent,  necessary,  and  inde- 
pendent attribute  of  sovereignty;  that  the 
power  of  the  United  States  in  such  respect 
is  complete,  and  without  any  limitation  that 
it  shall  be  exercised  in  the  manner  pre- 
scribed for  condemnation  by  a  state;  and 
that  a  proceeding  in  the  United  States  court 
for  condemnation  for  necessary  public  and 
Federal  uses  is  one  by  the  United  States 
government  in  its  own  right,  and  by  virtue 
of  its  own  eminent  domain.  See  also 
United  States  v.  Gettysburg  Electric  R.  Co. 
100  U.  S.  668,  679,  40  L.  ed.  576,  580,  16 
Sup.  Ct.  Rep.  427. 

The  United  States,  in  the  exercise  of  such 
inherent  and  paramount  right  of  eminent 
domain,  is  under  its  own  limitation  and  in- 
junction in  respect  to  questions  relating  to 
just  compensation  for  property  taken  in  its 
own  right;  and  this  results  from  the  6th 
Amendment  to  the  Federal  Constitution, 
which  declares  that  private  property  shall 
not  '"be  taken  for  public  use  without  just 
compensation." 

What  would  be  just  compensation  for 
property  taken  by  the  general  government 
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in  its  exercise  of  the  right  to  condemn  prop- 
erty used  for  a  prior  Federal  public  purpose, 
under  its  prior  grant  or  franchise,  might 
not  be  just  compensajtion  for  property  taken 
with  which  it  had  theretofore  had  no  con- 
nection, and  to  which  it  therefore  sustains 
the  relation  of  an  entire  stranger  to  the 
title  and  to  the  property  condemned. 

Again,  what  would  be  just  compensation 
in  a  condemnation  proceeding  by  a  state, 
where  property  had  been  dedicated  to  a  pri- 
or public  use  under  the  exercise  of  a  fran- 
chise granted  by  a  «t»u-e,  might  not  be  just 
compensation  where  property  and  rights  are 
tnken  by  the  jreneral  g<ivevnment,  in  an  in- 
dependent proceeding,  in  the  exercise  of  its 
own  original  and  inherent  right  of  eminent 
domain,  to  take  property  and  risrhts  upon 
just  compensation.  This  would  perhaps 
depend  upon  whether  the  general  govern- 
ment, through  the  consent  or  grant  of  the 
state,  and  under  the  doctrine  of  subroga- 
tion, has  succeeded  to  all  the  rights  which 
would  inure  to  tne  state  in  case  of  its  con- 
demnation of  property  created  in  connection 
with  an  existing  easement  or  franchise 
which  the  state  had  previously  granted. 

We  do  not,  however,  deem  it  necessary 
to  inquire  as  to  the  status  of  the  local  law 
in  respect  to  the  rule  of  compensation  where 
the  state  condemns  property  for  a  second 
public  use  which  was  created  and  dedicated 
to  the  prior  public  use  in  connection  with  a 
franchise  previously  granted  by  the  state. 
If  the  right  re^ts  with  the  state  of  Massa- 
chusetts to  condemp  %\nthout  compensation, 
for  another  and  a  different  public  use,  prop- 
erty in  the  nature  of  structures  created  and 
used  by  municipal  corporations  in  the  exer- 
cise of  a  public  easement  or  franchise  like 
that  in  question,  granted  throujfh  the  gener- 
al law  of  a  state,  there  is  nothing  in  the  act 
warranting  the  conclusion  that  the  state  in- 
tended to  transfer  any  such  ri*?ht  to  the 
United  States.  It  results,  therefore^  as  we 
have  said,  that  the  general  government  is 
proceeding  in  this  case  in  its  own  right  of 
eminent  domain,  under  the  limitations  of  the 
Constitution,  to  secure  property  for  a  public 
and  paramount  purpose  upon  just  compen- 
sation; the  state  through  its  statute  of  ap- 
proval and  consent,  having  simply  acquiesced 
in  the  idea  that  it  may  so  proceed. 

The  situation,  so  far  as  the  municipality 
is  concerned,  is  this:  The  town  of  Nahant, 
under  the  general  laws  of  the  state,  exer- 
cised the  municipal  right  to  build  streets  for 
the  accommodation  of  public  travel,  and  to 
construct  water  and  sewer  systems  for  the 
comfort  and  protection  of  the  local  public 
So  far  as  lands  within  ways  dedicated  to 
public  use  and  travel  are  concerned,  it  is  not 
seriously  contended  in  argument  that  the 
municipality  had  any  title  thereto  whieh  it 
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can  set  up  for  purposes  of  compensation. 
Therefore  we  need  not  deal  with  any  possi- 
ble question  in  that  respect.  It  is  contend- 
ed, however,  that  property  in  structures, 
such  as  pipes  and  other  materia)  connected 
with  sewer  and  water  systems,  and  in  arti- 
ficial structures  in  connocciDn  \\jtli  sti-eets, 
may  become  the  subject  of  municipal  prop- 
erty, and  thus  stands  differently. 

Even  if  it  be  true,  which  we  doubt,  that 
a  structure  like  the  Brooklyn  bridge  (a  pub- 
lic way  resting  at  each  end  upon  land  dedi- 
cated by  a  municipality,  under  the  laws  of 
a  state,  to  a  public  purpose)  can  be  taken 
by  the  state,  together  with  the  land,  for  a 
second  and  different  public  use,  without 
compensation;  and,  if  it  be  true  that  the 
general  government  (a  different  entity  or 
sovereign)  may,  under  its  own  condemnatory 
proceedings,  take  land  dedicated  to  a  pub- 
lic state  use,  for  a  second  though  a  differ- 
ent and  Federal  public  use,  without  com- 
pensation, it  would  still  be  difficult  to  see 
how  the  proposition  of  Federal  constitution- 
al Just  compensation  can  be  sustained  upon 
that  ground,  and  to  the  extent  that  the  gen- 
eral government  may,  for  its  own  use  in 
connection  with  fortifications,  warships,  or 
other  Federal  defensive  purposes,  take  the 
bridge  (thairon,  the  steel,  the  granite,  and 
other  materia]  in  the  artificial  structure), 
which  belong  to  the  municipality,  and  may 
be  worth  millions  of  dollars,  without  any 
compensation  or  indemnity  to  the  municipal 
entity  which  paid  for  it,  and  to  which  it 
belongs. 

The  act  of  Congress  and  the  allegations 
in  the  pleadings  contemplate  just  compen- 
sation for  buildings  and  other  structures  as 
well  as  land. 

The  act  of  Congress  authorizes  condem- 
nation of  real  estate  by  the  United  States, 
under  judicial  process,  for  public  buildings 
or  for  other  public  uses.  The  petition  di- 
rects itself  against  certain  lands  located  in 
Nahant,  particularly  described  by  metes  and 
bounds,  and  asks  for  condemnation  thereof, 
"together  with  all  roads,  ways,  and  avenues 
included  in  the  foregoing  description,  with 
all  buildings  and  structures  upon  the  de- 
scribed premises,  all  of  which  land  taken  is 
shown  upon  a  plan  annexed  to  this  petition, 
entitled,  'Plan  of  the  United  States  Reser- 
vation, Nahant,  Massachusetts,'  and  to 
which  reference  is  to  be  had  for  a  more  par- 
ticular description  of  lands  taken  hereby.*' 
The  petition  then  proceeds  to  ask,  upon  due 
notice  to  all  the  parties  interested  in  the 
lands  and  parts  thereof  and  rights  therein, 
and  after  each  and  all  parties  interested 
have  been  heard,  for  "a  faithful  and  impar- 
tial appraisement  and  valuation  of  said 
lands  and  ways,  and  interests  therein,  and 
any  buildings  standing  on  said  lands,  indud- 
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ing  all  damages  sustained  by  the  owner  or 
owners  thereof." 

It  seems  clear,  therefore,  that  all  struc- 
tures in  and  upon  the  territory  described, 
and  all  interests  therein,  have  been  taken; 
and  this  results  from  the  fact  that  the  peti- 
tion, in  pursu..nce  of  the  high  exercise  of 
the  paramount  Federal  right  of  eminent  do- 
main, directs  itself,  without  reservation  or 
qualification,  against  the  territory  described 
upon  a  plan,  and  all  ways,  avenues,  build- 
ings, and  structures  which  the  petition  al- 
leges have  been  taken;  and  the  decree,  as 
well,  directs  itself  against  the  territory,  "to- 
gether with  all  roads,  ways,  and  avenues 
included  in  the  foregoing  description,  wiLh 
all  buildings  and  structures  upon  the  de- 
scribed premises,  all  of  which  land  is  shown 
upon  a  plan,"  etc.;  and  the  decree  proceeds 
to  condemn,  without  reservation,  all  such 
interests,  and  with  apt  words  to  vest  the 
fee  in  the  United  States  for  its  use  forever. 

The  authorities,  we  think,  sustain  the  text 
of  Lewis  on  Eminent  Domain  in  respect  to 
what  constitutes  a  taking  of  property, — that, 
whenever  lawful  rights  of  an  individual  to 
the  possession,  use,  or  enjoyment  of  his  land 
are  in  any  degree  abridged  or  destroyed  by 
reason  of  the  exercise  of  the  power  of  emi- 
nent domain,  his  property  is  pro  tanto  taken. 
Beyond  question,  the  authorities  sustain  the 
proposition  as  well  that,  where  the  right  to 
take  property  is  exercised  as  a  paramount 
right,  under  the  doctrine  of  eminent  domain, 
and  under  apt  proceedings,  which  at  once 
and  without  qualification  or  reservation  take 
hold  of  the  body  of  the  estate,  and  leave 
open  for  adjustment  and  ascertainment  the 
question  of  just  compensation  only,  such 
taking  constitutes  a  taking  of  the  entire 
property,  within  the  meaning  of  the  law. 

We  think  the  statute  and  the  proceedings 
reasonably  and  fairly  contemplate  constitu- 
tional just  compensation  for  all  property  in- 
terests taken  or  destroyed.  The  right  to 
compensation  is  an  incident  of  the  power  to 
take,  and,  as  said,  in  Monongahela  Nav,  Co. 
V.  Ur^ited  States,  148  U.  S.  312,  320,  37  L. 
ed.  463,  408,  13  Sup.  Ct.  Rep.  022,  the  just 
compensation  provided  for  by  the  Consti- 
tution means  emphatically  a  full  and  per- 
fect equivalent  for  the  property  tiken,  and, 
in  United  States  v.  Gettysburg  Electric  R» 
Co.  100  U.  S.  008,  080,  40  L.  ed.  570,  681, 
10  Sup.  Ct.  Rep.  427,  the  full  value  of  the 
property  taken  is  to  be  paid. 

We  do  not  deem  it  necessary  to  engage  in 
an  extended  discussion  of  questions  relating 
to  municipal  ownership  in  property  or  to 
enter  upon  a  discussion  of  the  confused  state 
of  the  authorities  in  respect  to  the  question 
of  compensation  when  property  already  used 
for  a  public  purpose  is  taken  for  a  broader 
or  another  distinct  public  use  by  the  sever- 
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eignty  creating  the  franchise  upon  which  the 
first  public  use  was  predicated.  It  is  quite 
sufficient  to  say  that  the  older  authorities 
as  to  the  reserved  right  of  the  state  to  con- 
demn country  roads  for  state  use  without 
compensation  are  at  least  obsolete  so  far  as 
having  application  to  municipal  property 
rights  under  the  recent  extraordinary 
growth  of  municipal  properties  in  modern 
times,  and  under  modern  legislative  enact- 
ment. There  is  a  broad  distinction  between 
rural  highways  and  urban  streets.  Lewis, 
Em.  Dom.  §  01c,  and  notes. 

The  question  of  the  reserved  right  of  the 
state  to  alter,  amend,  and  withdraw  it^ 
franchises  or  easements,  and  the  effect  of 
the  exercise  of  such  right  upon  property 
based  thereon,  received  discussion  in  §  08  of 
Dillon's  Municipal  Corporations,  4th  ed.  and 
notes  thereto;  and  in  §  71,  and  elsewhere, 
the  subject  of  the  legislative  power  over 
public  and  private  property  of  municipali- 
ties. 

Quite  aside,  however,  from  the  extent  of 
the  right,  or  the  limitations  upon  the  right, 
of  a  state,  under  its  reserved  power,  to  de- 
vote private  and  public  municipal  property 
to  a  second  public  use,  the  weight  of  mod- 
em authority  is  altogether  in  favor  of 
the  proposition  that  structural  properties 
created  or  acquired  through  the  exercise  of 
municipal  functions  in  connection  with  a 
franchise  or  easement  granted  by  the  state 
will  not  be  taken,  even  by  such  sovereignty, 
for  a  distinct  and  different  public  use,  with- 
out compensation. 

Speaking  generally,  the  authorities  sus- 
taining the  doctrine  of  a  dedication  to  a 
second  public  use  without  compensation  have 
reference  to  the  rights  of  the  original  land- 
owner, who  has  once  been  paid  full  compen- 
sation for  the  land  taken  for  public  pur- 
poses. This  distinction  should  always  be 
borne  in  mind,  and  it  is  difficult  to  see  how, 
in  principle,  such  authorities  apply  to  the 
situation  of  a  municipality  which  has  not 
once  been  paid  for  its  property  dedicated  to 
a  public  use,  or  to  a  situation  where  a  mu- 
nicipality, through  burdens  of  taxation  rest- 
ing upon  its  units,  has  created  or  acquired, 
in  its  own  distinct  municipal  right,  tangible 
property  and  structures  which  it  holds  an 
trustee  for  the  beneficial  use  of  its  inhabit- 
ants and  the  local  public.  There  would 
seem  to  be  no  reason  why  such  property 
should  not  be  treated,  at  least  for  purposes 
of  constitutional  just  compensation,  as  pri- 
vate municipal  property.  The  burden  of  its 
property  creations,  through  taxation,  rests 
upon  the  units  of  the  local  municipality. 
Property  creations  and  existence  are  neces- 
sary incidents  of  municipal  government. 
There  is  no  just  reason,  under  such  circum- 
stances, for  saying  that  because  of  the  ordi- 
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narily  accepted  legal  fiction  that  structural 
property  attaches  to  the  legal  title  to  the 
realty,  and  because  the  municipality  holds 
tlie  legal  right  to  use  the  land,  rather  than 
the  legal  title  to  the  land,  the  municipal 
trustee  of  the  body  politic  which  paid  for 
the  structural  property  should  not  have  just 
compensation  from  a  distinct  and  independ- 
ent entity  which  takes  it,  not  as  owner  of 
the  land,  but  under  arbitrary  right,  and  for 
a  purpose  entirely  different  than  that  for 
which  the  property  was  originally  designed 
and  paid  for,  and  to  which  it  was  originally 
dedicated.  As  between  parties  like  theae^ 
where  the  entity  taking  the  property  is  in 
a  legal  sense  a  stranger  to  the  municipal 
right,  it  is  difficult  to  see  any  difference  in 
principle  between  municipal  property  con- 
sisting of  flagstones,  granite  curbings,  and 
lamp-posts,  or  other  things  which  would  be 
necessary  and  valuable  for  use  in  connec- 
tion with  the  street  system  of  a  municipal- 
ity, and  municipal  property  consisting  of 
waterworks,  elaborate  sewer  pipes,  or  elec- 
tric lighting  systems,  furnishing  water  or 
light  upon  money  rates  to  individual  users* 
or  free  to  the  inhabitants  of  the  munici- 
pality, except  the  burden  which  results  from 
taxation. 

The  situation  in  the  case  we  ajre  consider- 
ing does  not  require  an  analysis  of  the  many 
authorities  in  respect  to  municipal  owner- 
ship and  municipal  right  of  compensation 
where  condemnation  is  made  by  a  state  for 
a  second  public  use;  and  our  general  obser- 
vations in  that  respect  only  beat  upon  the 
question  whether  the  state  of  Massachusetts 
undertook  to  transfer  to  the  United  States 
its  right,  if  any,  to  take  for  a  second  use 
property  of  the  character  in  question  with- 
out compensation.  In  determining  the  ques- 
tion whether  the  state  of  Massachusetts, 
through  its  legislative  act  of  1002,  to  which 
we  have  referred,  undertook  to  transfer  to 
the  United  States  any  supposed  right  to  con- 
demn, without  compensation,  property  rest- 
ing upon  its  franchise,  it  must  be  borne  in 
mind  that  corporate,  charter,  and  contract 
rights  are  protected  by  the  Constitution  of 
the  United  States  as  property  {West  River 
Bridge  Co.  v.  Dim,  0  How.  607,  12  L.  ed. 
535), — a  doctrine  fully  recognized  by  the 
courts  of  Massachusetts  {Boston  Water 
Power  Co.  v.  Boston  d  W.  R,  Corp,  23  Pick. 
360 ;  Central  Bridge  Corp.  y.  Loxoell,  4  Gray* 
474),  as  well  as  by  the  courts  of  the  United 
States  {Monofigahela  Nav,  Co.  v.  United 
States,  148  U.  S.  312,  37  L.  ed.  463,  13  Sup. 
Ct.  Rep.  622).  It  may  be  stated  as  an  un- 
questioned rule  that  the  right  to  take  prop- 
erty already  devoted  to  public  use  cannot 
rest  in  doubtful  construction.  The  right 
must  be  given  in  express  terms  or  by  neces- 
sary implication.    Boston  Water  Potoer  Co, 
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T.  Boston  d  W.  R.  Corp.  23  Pick.  360,  398; 
Springfield  ▼.  Connecticut  River  R.  Co,  4 
Gush.  03,  71,  72. 

There  is  nothing  in  the  terms  of  the  MaB- 
saehusette  act  which  makes  the  United 
States  its  successor  in  respect  to  the  control 
of  the  state  over  its  municipal  or  other  fran- 
chises, or  in  respect  to  its  right  to  take 
tangible  property  of  municipal  corporations ; 
and  the  whole  situation  is  such  as  to  make 
it  unreasonable  that  rights  of  successorship 
in  that  respect  should  result  by  implication. 
In  the  case  of  Monongahela  Nav,  Co.  v. 
United  States,  148  U.  S.  312,  344,  37  L.  ed. 
463,  474,  13  Sup.  Ct.  Rep.  622,  633,  to  which 
we  have  referred,  Mr.  Justice  Brewer,  after 
referring  to  the  Dartmouth  College  Case,  4 
Wheat.  518,  4  L.  ed.  620,  as  establishing  the 
doctrine  that  rights  created  by  an  act  of  in- 
corporation cannot  be  set  aside  by  either 
party  to  it,  says:  "The  state  has  never  as- 
sumed to  exercise  any  rights  reserved  in  the 
charter.  .  .  .  So  far  as  the  state  is  con- 
cerned, all  its  grants  and  franchises  remain 
unchallenged  and  undisturbed  in  the  posses- 
sion of  the  navigation  company.  The  state 
has  never  transferred,  even  if  it  were  possi- 
ble for  it  to  do  so,  its  reserved  rights  to  the 
United  States  government;  and  the  latter 
is  proceeding,  not  as  the  assignee,  successor 
in  interest,  or  otherwise  of  the  state,  but 
by  virtue  of  its  own  inherent  supreme  power. 
.  .  .  Our  conclusions  are  that  the  navi- 
gation company  rightfully  placed  this  lock 
and  dam  in  the  Monongahela  river;  that, 
with  the  ownership  of  the  tangible  property 
legally  held  in  that  place,  it  has  a  franchise 
to  receive  tolls  for  its  use;  that  such  fran- 
chise was  as  much  a  vested  right  of  property 
as  the  ownership  of  the  tangible  property; 
that  the  right  of  the  national  government, 
under  its  grant  of  power  to  resfulate  com- 
merce, to  condemn  and  appropriate  this  lock 
and  dam  belonging  to  the  navigation  com- 
pany, is  subject  to  the  limitations  imposed 
Dy  the  5th  Amendment,  that  private  proper- 
ty shall  not  be  taken  for  public  uses  with- 
out  just  compensation.*' 

True,  in  that  case  the  corporation  was 
not  a  municipal  corporation;  still,  in  a 
municipal  situation  like  the  one  before  us, 
where  the  town  is  not  claiming  right  to  com- 
pehnation  for  the  land  or  the  easement  ded- 
icated to  the  public  under  state  authority, 
— a  phase  of  the  situation  which  we  do  not 
consider, — we  are  unable  to  see  why  the  rea- 
soning of  the  Monongahela  Case  does  not 
apply  with  full  force  to  the  rights  of  a 
municipality  in  respect  to  tan^ble  property 
which  it  is  entitled,  under  the  state  law. 
to  acquire  and  hold,  and  to  the  natural 
and  reasonable  consequences  which  may  re- 
sult from  a  taking  by  the  United  States. 

This  proceeding  is  one,  as  already  said, 
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in  which  the  United  States  stands  upon 
its  inherent  and  independent  right  to  take 
property  for  necessary  public  purposes  un- 
der the  constitutional  limitation  of  just 
compensation.  United  States  v.  Gettysburg 
Electric  R.  Co,  160  U.  S.  668,  676,  40  L.  ed. 
576,  577, 16  Sup.  Ct.  Rep.  427 ;  Monongahela 
Xav,  Co.  V.  United  States,  148  U.  S.  312,  37 
L.  ed.  403,  13  Sup.  Ct.  Rep.  622;  Barron  v. 
Baltimore,  7  Pet  243,  8  L.  ed.  672. 

In  his  work  on  Municipal  Corporations, 
4th  ed.  §§  66,  67,  and  notes,  Judge  Dillon 
observed  that  municipal  corporations,  as  or- 
dinarily constituted,  possess  a  double  char- 
acter,— ^the  one,  governmental,  l^slative 
or  public;  the  other,  in  a  sense,  proprietary 
or  private, — and  over  its  civil,  political,  or 
governmental  powers  the  authority  of  the 
legislature  is,  in  the  nature  of  things,  su- 
nreroe  and  without  limitation,  unless  the 
limitation  is  found  in  the  Constitution  of 
the  particular  state.  But,  in  its  proprie- 
tary or  private  character,  the  theory  is  that 
the  powers  are  supposed  not  to  be  conferred 
primarily  or  chiefly  from  considerations  con- 
nected with  the  government  of  the  state  at 
large,  but  for  the  private  advantage  of  the 
compact  community  which  is  incorporated  as 
a  distinct  personality  or  corporate  individ- 
ual ;  and  as  to  such  powers,  and  to  property 
acquired  thereunder,  the  corporation  is  to 
be  regarded  quoad  hoc  as  a  private  corpo- 
ration. Again,  at  §  68,  that  property  ac- 
quired and  owned  by  a  municipal  corpora- 
tion by  l^slative  consent  is  not  sub- 
ject to  an  unlimited  power  of  the  legisla- 
ture over  it,  is  consonant  with  natural  jus* 
tice.  The  need  of  having  property  and  prop- 
erty rights  is  one  of  the  main  reasons  why 
municipal  corporations  are  created.  Under 
the  Roman  law,  as  declared  by  Savigny 
(Jural  Relations,  §  85),  "property  capacity 
is  the  essential  quality  of  a  juristical  per- 
son." While  under  the  state  authorities 
there  is  some  confusion  as  to  the  extent  to 
which  this  doctrine  is  accepted,  the  great 
weight  of  authority,  as  will  be  seen  by  ref- 
erence to  the  authorities  collected  in  the 
notes  to  which  I  have  referred,  sustains  the 
principle  of  the  necessary  municipal  right 
of  holding  property. 

Again,  according  to  Judge  Dillon's  text 
( §  68 ) ,  "if  a  municipal  corporation,  a3  rep- 
resenting a  distinct  community,  be  regarded 
as  a  legal  person,  the  legislature,  in  eflTect, 
says  to  it,  *You  may  at  your  own  expense 
acquire  property:'"  and  in  Richland  County 
V.  Laucrence  County,  12  111.  1,  8,  Judge 
Trumbull,  in  speaking  of  public  municipal 
corporations,  says:  "The  corporation  is  to 
be  regarded  as  a  private  company.  A  grant 
may  be  made  to  a  public  corporation  for 
purposes  of  private  advantage,  and,  al- 
though the  public  may  also  derive  a  common 
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benefit  therefrom,  yet  the  corporation  stands 
on  the  same  footing,  as  respects  such  grant, 
as  would  any  body  of  persons  upon  whom 
like  privileges  were  conferred;"  and,  in 
Montpelier  v.  East  Montpeher,  29  Vt.  12, 
19,  67  Am.  Dec.  748,  that  "towns,  and 
other  public  corporations  may  have  private 
rights  and  interests  vested  in  them  under 
their  charter;  and  as  to  those  rights  they 
are  to  be  regarded  and  protected  the  same 
as  if  they  were  the  rights  and  interests  of 
individuals  or  of  private  corporations." 

The  theory  of  property  rights  of  munici- 
palities, is  fully  recognized  by  the  Supreme 
Court  in  8t,  Louis  v.  Western  U.  Teleg.  Co. 
148  U.  S.  92,  37  L.  ed.  380,  13  Sup.  Ot.  Rep. 
485,  as  well  as  in  Mt,  Hope  Cemetery  v. 
Boston,  158  Mass.  500,  511,  35  Am.  St.  Rep. 
515,  33  N.  £.  695,  which  was  a  case  where 
the  double  character  of  cities  and  town? 
was  considered;  and  the  court  in  the  latter 
case,  after  stating  the  local  doctrine  of  the 
power  of  the  legislature  in  respect  to  prop- 
erty held  in  agency  of  the  state  government 
for  strictly  public  purposes,  declared  that, 
"by  a  quite  general  concurrence  of  opinion, 
however,  this  legislative  power  of  control 
is  not  universal,  and  does  not  extend  to 
property  acquired  by  a  city  or  town  for 
special  purposes  not  deemed  strictly  and  ex- 
clusively public  and  political,  but  in  re- 
spect to  which  a  city  or  town  is  deemed 
rather  to  have  a  right  of  private  ownership, 
of  which  it  cannot  be  deprived  against  its 
will,  save  by  the  right  of  eminent  domain, 
with  payment  of  compensation.  This  dis- 
tinction we  deem  to  be  well  founded;  but 
no  exact  or  full  enumeration  can  be  made 
of  the  kinds  of  property  which  will 
fall  within  it,  because  in  different  states 
similar  kinds  of  property  may  be  held  un 
der  different  laws,  and  with  different  duties 
and  obligations,  so  that  a  kind  of  property 
might  in  one  state  be  held  strictly  for  pub- 
lic uses,  while  in  another  state  it  might 
not  be.  But  the  general  doctrine  that  cities 
and  towns  may  have  a  private  ownership 
of  property,  which  cannot  be  wholly  con- 
trolled by  the  state  government,  though  the 
uses  of  it  may  be  in  part  for  the  benefit  of 
the  community  as  a  community,  and  not 
merely  as  individuals,  is  now  well  estab- 
lished' in  most  of  the  jurisdictions  where 
the  question  has  arisen." 

As  between  a  town  and  a  state,  the  right 
of  compensation  for  acquired  property  might 
depend  in  some  cases  upon  the  authority  of 
the  local  municipality  to  hold  property  for 
a  given  purpose,  and  in  other  cases  upon  the 
question  whether  the  town  holds  the  prop- 
erty as  the  agent  of  the  state,  for  strictly 
pyblic  or  state  purposes;  but,  however  that 
may  be,  and  without  elaborating  further 
these  questions,  which  we  deem  in  a  sense 
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immaterial  in  a  case  like  the  one  before  ii«. 
where  the  municipality  was  authorized  by 
the  state  law  to  raise  money  from  the  lo- 
cal municipal  body  to  construct  ways  and 
construct  water  and  sewer  systems,  all  m 
a  sense  public,  though  primarily  for  the 
benefit  of  the  local  municipal  community, 
and  where  the  municipality  has  acquired 
property  for  such  purposes,  we  have  no 
doubt  of  its  right  to  recover  just  compensa- 
tion therefor,  when  taken  under  the  right 
of  eminent  domain  by  a  power  other  and 
higher  than  the  state. 

This  case,  as  we  have  already  said,  comes 
to  us  upon  offers  of  proof  and  upon  a  gen- 
eral ruling.  Upon  propositions  so  general 
and  unsubstantial  as  offers  of  proof,  we  do 
not  feel  called  upon  to  define  all  the  rules 
which  may  govern  in  respect  to  damages,  or 
to  describe  the  mode  of  ascertaining  the 
measure  of  damages  required  by  the  con- 
stitutional provision  in  respect  to  just  com- 
pensation; nor  could  we  understandingly 
do  so,  under  propositions  so  general,  if  we 
were  disposed  to.  We  cannot  enter  upon  a 
field  so  broad  and  indefinite  as  that  opened 
by  general  offers  of  proof,  for  the  purpose 
of  determining  all  possible  questions  in- 
volved. Upon  actual  trial,  and  upon  actual 
proofs  and  distinct  rulings,  the  situation 
well  Id  naturally  De  simplified,  and  the 
questions  may  be  presented  in  one  aspect  or 
;  nother;  and  we  cannot  now  anticipate  what 
qiit'ftions  would  become  material  in  the 
-ictual  trial,  if  one  is  had.  The  general 
view  now  presented  may  then  be  ciianged  in 
•substantial  respects.  The  only  question  for 
us  to  decide,  in  the  present  aspect  of  the 
case,  is  whether  the  municipality  of  Nahant 
liad  an  interest  in  the  property  condemned, 
which  it  was  entitled  to  have  appraised, 
and  for  which  it  was  entitled  to  have  com- 
pensation. Our  conclusion  is  that  it  had 
such  an  interest,  and  our  decision  does  not 
'^o  beyond  the  general  question  presented. 
We  may,  however,  make  general  reference^ 
witliout  decision,  to  some  of  the  questions 
discussed.  If  we  were  to  undertake  to  an- 
ticipate and  determine  all  possible  questions 
upon  these  general  offers  of  proof,  we  should 
have  to  consider  the  view  expressed  by  Mr. 
Justice  Brewer  in  the  Monongahela  Nav, 
Co,  Case,  148  U.  S.  312,  326,  37  L.  ed.  463, 
468,  13  Sup.  Ct.  Rep.  622,  626,  that  the 
constitutional  combination  of  the  two  words 
"just  compensation"  means  a  full  and  per- 
fect equivalent  for  the  property  taken,  and 
that  the  just  compensation  is  for  the  prop- 
erty, and  not  to  the  owner,  which,  according 
to  the  view  of  the  Supreme  Court  in  that 
case,  takes  a  situation  like  this  from  the 
rule  which  permits  benefits  to  the  owner  to 
be  deducted  from  the  values  in  asoertain- 
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ing  the  measure  of  damage  to  whicb  he  in 
entitled. 

Wo  do  not  look  upon  this  case  as  one  in 
which  counsel  for  the  town  are  seriously 
contending  for  compensation  for  the  state 
franchise  in  respect  to  the  municipal  in- 
terests within  the  territory  condemned.  It 
will  probably  be  found  that  the  great  ma- 
jority of  cases  which  hold  that  tne  value 
of  the  franchise  right  is  to  be  considered 
upon  the  C|uestjon  of  compensation,  like 
United  States  v.  Great  Falls  Mfg.  Co,  112 
U.  S,  646,  28  L.  ed.  846,  5  fciup.  Ct.  Rep. 
306,  Great  Falls  Mfg.  Co.  v.  Atty.  Gen. 
{Great  Falls  Mfg.  Co.  v.  Garland)  124  U. 
S.  581,  31  L.  ed.  627,  8  Sup.  Ct  Rep.  631, 
and  the  Monongahela  Nav.  Co.  Case,  148  U. 
S.  343,  37  L.  ed.  463,  13  Sup.  Ct.  Rep.  622, 
have  reference  to  a  franchise  granted  to  a 
corporation  only  quasi  public,— one  where 
the  right  relates  to  a  situation  into  which 
the  public  interest  enters  somewhat,  but 
which  chiefly  involves  an  enterprise  for  re- 
munerative results  to  the  corporation. 

Ordinarily  structures  and  certain  kinds 
of  fixtures  are  compensated  for  by  apprais- 
ing them  as  a  part  of  the  realty.  This  is 
probably  universally  true  where  land  is 
taken  from  the  owner  for  public  purposes. 
We  have  no  doubt,  however,  upon  princi- 
ples of  natural  justice  and  of  right,  that  a 
municipality  should  be  compensated  upon 
an  appraisement  of  its  tangible  property 
resting  upon  and  under  land  which  it  does 
not  own,  but  with  which  its  property  is  con- 
nected in  the  exercise  of  a  public  franchise 
for  public  purposes;  and,  assuming  this  to 
be  so,  in  estimating  its  value  all  the  capa- 
bilities of  the  property,  and  all  the  uses  to 
which  it  may  be  applied  or  to  which  it  U 
adapted,  are  to  be  considered.  2  Lewis,  Em. 
Dom.  1048;  Smith,  Modem  Law  of  Mun. 
Corp.  719. 

The  petition  prays  for  an  impartial  ap- 
praisement of  property  taken,  including 
'*all  damages  sustained  by  the  owner  or 
owners  thereof."  Still,  in  view  of  the  gen- 
eral character  of  the  claim  of  the  town,  for 
indemnity  for  the  interruption  to  its  wa- 
ter and  sewer  systems  which  results  from 
taking  a  part  thereof,  we  do  not  feel  called 
upon  to  determine  whether,  in  arriving  at 
just  compensation,  or,  m  other  words, 
whether,  in  making  the  municipality  whole 
by  returning  an  equivalent  for  what  has 
been  taken,  just  compensation  for  proper- 
ty actually  taken  is  to  be  ascertained  by 
reference  to  its  capabilities,  and  uses  in  con- 
nection with  the  part  not  taken,  or  (Lewis, 
Em.  Dom.  H  471,  471a)  by  ascertaining 
the  dilTerenoe  between  the  value  of  the 
whole  property  before  the  taking  and  the  val- 
ve of  the  remainder  after  the  taking,  or  by 
ascertaining  the  value  of  tne  part  taken,  to- 
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gether  with  the  damage  resulting  to  the 
parts  of  the  system  outside  of  the  territory 
taken,  by  reason  of  tne  interruption  or 
severance. 

We  do  not  think  the  claim  or  the  offer 
of  proof  sufficiently  definite  to  justify  us 
in  assuming  to  decide  which  rule  should  be 
applied.  It  is  said  in  Lewis  on  Eminent 
Domain  (§  464)  that,  "when  part  is  taken, 
just  compensation  includes  damages  to  the 
remainder.  Upon  this  point  there  is  en- 
tire unanimity  of  opinion.  'The  constitu- 
tional provision  cannot  be  carried  out,  in 
its  letter  and  spirit,  by  anything  short  of 
a  just  compensation  for  all  the  direct  dam- 
ages to  the  owner.' "  To  these  propositions 
there  are  gathered  many  authorities  in  the 
notes  contained  in  the  second  edition  of 
that  work.  Dillon  says:  "Regard  must  be 
had  to  the  condition  as  to  the  shape,  use, 
and  convenience  in  which  the  residue  of  the 
property  will  be  left"  (2  Dill.  Mun.  Corp. 
§  624),  while  Mr.  Justice  Peckham,  speak- 
ing for  the  Supreme  Court,  leaves  the 
question  in  this  way:  "As  to  the  effect  of 
the  taking  upon  the  land  remaining,  that  is 
more  a  question  of  the  amount  of  compen- 
sation. If  the  part  taken  by  the  govern- 
ment is  essential  to  enable  the  railroad  cor- 
poration to  perform  its  functions,  or  if 
the  value  of  the  remaining  property  is  im- 
paired, such  facts  might  enter  into  the 
question  of  the  amount  of  the  compensa- 
tion to  be  awarded."  United  States  v. 
Gettysburg  Electric  R.  Co.  160  U.  S.  668, 
085,  40  L.  ed.  576,  582,  16  Sup.  Ct.  Rep. 
427,  431.  See  also  Cooley,  Const.  Lim.  6th 
ed.  697,  700,  and  notes.  United  States  v. 
Alexander,  148  U.  S.  186,  37  L.  ed.  415,  13 
Sup.  Ct.  Rep.  529;  United  States  v.  Trues- 
dell,  148  U.  S.  196,  37  L.  ed.  419,  13  Sup. 
Ct.  Rep.  532;  Great  Falls  Mfg.  Co.  v.  Atty. 
Gen.  (Great  Falls  Mfg.  Co.  v.  Garland)  124 
U.  S.  581,  31  L.  ed.  527,  8  Sup.  Ct.  Rep. 
631 ;  Pumpelly  v.  Green  Bay  d  M.  Canal  Co. 
13  AVall.  106,  177,  178,  20  L.  ed.  657,  560; 
Laflin  v.  Chicago,  W.  d  N.  R.  Co.  33  Fed. 
415;  18  Am.  Dig.  Century  ed.  col.  1277, 
§  365,  and  numerous  cases  there  cited. 

We  do  not  decide  upon  which  view  this 
cause  should  be  submitted  to  the  jury. 
Perhaps  either  would  be  correct.  Any  view 
which  would  give  the  town  just  compensa- 
tion for  its  property  taken  would  answer 
the  requirement  of  the  Constitution.  It  is 
possible  that  a  verdict  based  upon  the  value 
of  the  structures  and  materials  and  other 
tangible  properties  of  the  town  actually 
taken,  together  with  a  special  verdict  for 
the  damage  resulting  to  parts  of  property 
not  taken,  might  solve  tne  situation. 

As  we  hold  that  the  Federal  proceeding 
takes    hold    of    the    situation    ew  propria 
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i>igore,  and  without  regard  to  the  state 
statute  or  the  will  of  the  state  {Monong<i- 
hela  Nav.  Co,  ▼.  United  States,  148  U.  S. 
312,  341,  37  L.  ed.  4«3,  473,  13  Sup.  Ct. 
Rep.  622),  we  have  no  occasion  to  consider 
the  question  based  upon  the  failure  of  the 
government  to  iile  a  copy  of  the  plan  of  the 
premises  taken  as  required  by  §  4  of  the 
Massachusetts  act  of  May  6,  1902;  and, 
as  we  hold  that  the  property  was  taken  by 
the  act  of  the  United  SStates  in  its  own  right 


under  its  high  prerogative  of  sovereignty 
and  by  virtue  of  its  own  proceeding,  which 
antedated  the  assessment  of  the  taxes  in 
question,  there  is  no  occasion  to  consider 
that  aspect  of  the  case. 

The  decree  of  the  District  Court  is  so 
far  opened  as  to  permit  furtlier  proceed- 
ings not  inconsistent  with  the  opinion  of 
this  court  passed  down  this  day,  to  the  end 
that  the  town  of  Nahant  may  have  just 
compensation  for  its  property  taken. 


TENNESSEE  SUPREME  COURT. 
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1.  The  rule  that  one  in  adverse  pos- 
■esMlon  under  color  of  title  of  a  tract 
of  land  Is  entitled  to  maintain  replevin  for 
logs  cut  thereon  by  one  clnlmlng  to  be  the 
true  owner,  regardless  of  the  true  location  of 
the  ultimate  title  to  the  land,  applies  where 
the  spot  from  which  the  logs  were  cut  is  an- 
nexed to  the  actual  possession  of  a  portion 
of  the  tract  because  within  the  boundaries 
of  the  paper  title. 

8.  The  deeds  under  which  plaintiff  in 
replevin  clalmM  posnemiion  of  prop- 
erty from  which  the  chattels  were  taken 
may  be  looked  at  for  the  purpose  of  defining 


plaintiff's  possession,  although  the  question 
of  the  ultimate  title  to  the  land  cannot  be 
gone  into. 

3.  An  entry,  under  a  champertoita 
deed,  upon  land  of  ivhich  another  fa 
in  poMsenBion,  does  not  confer  upon  the 
one  making  It  the  right,  when  sued  in  replevin 
for  timber  taken  from  the  property,  to  force 
the  former  occupant  to  prove  his  title. 

4.  Actual  posscfision  by  in  closure  of 
a  portion  of  land  claimed  under  a 
paper  title  draws  to  it  constructive  pos- 
session of  all  land  within  the  boundaries 
called  for  by  the  title  papers. 

5.  A  tract  of  land  is  ■ulBclently  de- 
scribed in  a  deed  by  referring  to  It  by 
the  number  of  its  government  patent,  in 
which  It  is  definitely  described. 

G.  That  the  title  to  property  for  whieb 
replevin  ia  brought  is  shown  to  be  In 
one  of  the  plaintiffs  Is  sufllcient  to  sustain 
the  action ;  and  defendant  cannot  take  ad- 


NOTB. — Riyht  to  maintain  replevin  by  or  againat 
one  in  adverse  posaeaaion  of  land  for  thinga 
severed, 

I.  The  general  ru^e, 

a.  In  general,  732. 

b.  Reason  of  the  rule,  732. 
II.  yature  of  the  adverae  poaaeaaion, 

a.  In  general,  734. 

b.  Incidental  trial  of  title,  735. 
III.  Replevin  of  fructua  induatiHalea,  737. 

I.  The  general  rule. 

a.  In  general. 

Generally  speaking,  the  rule  undoubtedly  is 
that  replevin,  or  an  action  of  that  nature,  is  not 
maintainable  against  one  In  the  adverse  posses- 
sion of  land,  for  things  severed  therefrom. 

Thus,  the  owner  of  the  freehold  cannot  main- 
tain an  action  of  detinue  for  things  severed.  If. 
at  the  time  of  the  severance,  he  had  not  actual 
possession  of  the  land  which  was  then  held  and 
occupied  adversely  to  him.  Cooper  v.  Watson, 
73  Ala.  252. 

So.  it  is  admitted  in  Leatherwood  v.  Sullivan. 
81  Ala.  464,  1  So.  718,  and  Adier  v.  Prestwood, 
122  Ala.  374,  24  So.  009,  that,  as  a  general 
rule,  when  the  defendant  in  an  action  of 
detinue  for  chattels  severed  from  land  is  in 
possession  of  the  land  from  which  the  chattels 
were  severed,  holding  adversely  to  the  claimant 
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and  disputing  his  title,  the  action  Is  not  main- 
tainable. 

And  so,  the  owner  of  land  out  of  possession  \u 
not  entitled,  after  he  has  established  his  right 
to  the  possession,  to  recover  the  fruits  of  the 
land  from  one  who  purchased  them  from  an  oc- 
cupant who  at  the  time  was  In  the  adverse 
possession  of  It.  Johnston  v.  Fish,  105  Cal. 
420,  43  Am.  St.  Rep.  56,  38  Pac.  070. 

**When  one  who  is  in  the  adverse  possession 
gathers  a  crop  in  the  course  of  husbandry,  or 
severs  a  tree  or  other  thing  from  the  land,  the 
thing  severed  becomes  a  chattel ;  but  it  does  not 
become  the  property  of  the  owner  of  the  land» 
for  his  title  Is  devested, — he  Is  out  of  posses- 
sion, and  has  no  right  to  the  Immediate  posses- 
sion of  the  thing.  .  .  .  The  owner  of  the 
land  cannot  sue  for  the  thing  severed  in  trover 
or  detinue  as  a  chattel."  Brothers  v.  Hurdle> 
32  N.  C.  (10  Ired.  L.)  400,  51  Am.  Dec.  400, 
nbiter. 

Crops  grown  and  harvested  by  one  In  the  ad- 
verse possession  of  land  may  not  be  replevied 
by  another,  who  also  claimed  the  land  by  reason 
of  an  entry  mnde  under  the  timber-culture  laws. 
Rathbone  v.  Boyd,  30  Kan.  485,  2  Pac  664. 

b.  Reaaon  of  the  rule. 

The  reason  upon  which  this  rule  is  broadly 
placed  is  that  title  to  land  cannot  be  tried  in  a 
transitory  action. 
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vantage  of  the  fact  that  other  plaintiffs  are 
not  shown  to  have  a  right  to  the  possession 
of  any  Interest  therein. 

7*  Tliat  one  saliiflr  to  r^eoTer  logm  cut 
from  real  estate  in  shoipvii  to  bave 
deeded  away  a  portion  of  tlte  land, 
and  that  the  grant  is  not  shown  not  to  have 
included  the  logs,  are  Immaterial,  where  the 
grantee  Is  Joined  as  plaintiff  in  the  action. 

8.  That  loira  for  vrlilch  replevin  ia 
bronirlit  v«'ere  not  all  cut  from  plaln- 
tllTa  land  la  Immaterial^  where  the  one 
from  whose  land  they  were  cut  transferred 
all  his  right  to  plaintiff  before  the  bringing 
of  the  action. 

(Wilkes,  J„  diMent<.) 

(February  18,  1005.) 

APPEAL  by  the  administrator  of  Hizar 
Beaty,  deceased,  from  a  judgment  of  the 


Circuit  Court  for  Fentress  County  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
certain  logs  alleged  to  have  been  wrong- 
fully removed  from  plaintiffs'  property* 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Jfr.  John  F.  McHutt,  for  appellant: 

Before  plaintiffs  are  entitled  to  the  judg- 
ment for  the  possession  of  the  logs  replevied 
in  the  case,  they  must  show  that  they  were 
the  true  and  lawful  owners  of  the  lands 
from  which  said  logs  were  cut  and  removed, 
or  that  they  were  in  the  actual  and  exclu- 
sive possession  of  said  lands. 

Collier  v.  Yeanoood,  6  Baxt.  681. 

Plaintiffs  cannot  recover  where  the  prop- 
erty belongs  to  a  third  party. 

MoFerrin  v.  Perry,  1  Sneed,  314;  Bohb 


An  action  of  replevin  does  not  lie  for  the 
purpose  of  litigating  and  determining  the  title 
to  real  estate  between  adverse  claimants. 
Baker  v.  Campbell,  82  Mo.  App.  520,  obiter. 

So,  the  owner  of  land  may  not  bring  replevin 
for  chattels  severed  when  the  land  is  in  the  ad- 
verse possession  of  the  defendant,  or  of  a  third 
person.  The  law  does  not  permit  him  to  assert 
his  title  to  the  land  against  the  person  In 
adverse  possession  in  that  manner.  Anderson 
V.  Hapler,  34  ill.  436,  85  Am.  Dec.  318. 

And  so,  when  the  person  severing  timber 
from  land  is  In  the  adverse  possession  thereof, 
the  owner  may  not  maintain  detinue  therefor, 
since  title  and  right  of  possession  of  lands  can- 
not be  determined  In  such  an  action.  Street  v. 
Nelson,  80  Ala.  231. 

An  action  In  replevin  is  not  maintainable  by 
one  not  in  the  actual,  exclusive  possession  of  s 
quarry,  for  slates  taken  therefrom,  whatever 
his  title  may  be,  against  one  who  is  in  the 
possession  under  a  claim  of  right.  This  decision 
is  based  upon  the  ground  that  title  cannot  be 
decided  in  a  transitory  action  because  that 
might  lead  to  the  trial  of  title  of  a  coal  mine 
in  England  In  an  action  of  replevin  for  coal  dug 
out  of  the  mine  and  carried  to  Pennsylvania ; 
and  title  to  the  soil  in  a  foreign  nation  might 
thus  be  tried  in  a  transitory  action.  Brown  v 
Caldwell,  10  Serg.  &  R.  114,  13  Am.  Dec.  600. 
This  decision,  however,  Is  abrogated  by  a  statute 
which  now  exists  in  Pennsylvania,  providing  as 
follows :  *'In  all  actions  of  replevin  now  pend- 
ing, or  hereafter  brought,  to  recover  timber, 
lumber,  coal,  or  other  property  severed  from 
realty,  the  plaintiff  shall  be  entitled  to  recover, 
notwithstanding  the  fact  that  the  title  to  the 
land  from  which  said  property  was  severed 
may  be  in  dispute:  Provided,  said  plaintiff 
shows  title  in  himself  at  the  time  of  the  sever- 
ance.**   Act  May  15,  1871,  P.  L.  268,  i  1. 

The  plaintiff  out  of  possession  cannot  sue  for 
property  severed  from  the  freehold  when  the 
defendant  Is  In  possession  of  the  premises  from 
which  the  property  was  severed,  holding  them 
adversely.  In  good  faith,  under  the  claim  and 
color  of  title ;  In  other  words,  the  personal  ac- 
tion cannot  be  made  the  means  of  litigating  and 
determining  the  title  to  the  real  property  as 
between  confflcting  claimants.  Halleck  v. 
Mixer,  16  Cal.  574. 

And  BO,  where  defendant  is  in  the  actual 
possession  of  real  estate,  in  good  faith  claiming 
title  thereto,  a  party,  upon  the  claim  that  he 
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Is  the  true  owner  of  the  real  estate,  may  not, 
by  claim  and  delivery,  secure  possession  of  a 
portion  of  a  bouse  severed  by  defendant  from 
the  land,  and  sold.  The  title  to  the  land  cannot 
be  litigated  in  that  kind  of  an  action.  Hines  v. 
Good,  128  Cal.  38,  79  Am.  St.  Rep.  22,  60  Pac. 
52T. 

In  order  to  maintain  an  action  of  replevin 
for  things  severed  from  the  realty,  the  plain- 
tiff must  have  had  the  actual  or  constructive 
possession  of  the  land ;  and,  as  the  title  to  land 
cannot  be  tried  ex  directo,  in  replevin,  if  the 
series  of  acts,  in  which  the  severance  and  tak- 
ing away  has  occurred,  are  sufficient  to  create 
an  adverse  possession  in  the  defendant,  replevin 
cannot  be  maintained.  Washburn  v.  Cutter,  17 
Minn.  361,  Gil.  835. 

The  plaintiff  may  not  introduce  his  title 
papers  to  show  that  he  was  the  owner  of  land, 
in  an  action  of  replevin  to  recover  grain  har- 
vested therefrom,  when  the  defendant  had  been 
In  possession  of  the  land  for  several  years. 
Caldwell  v.  Custard,  7  Kan.  303. 

In  an  action  of  replevin  brought  by  one  in 
the  actual  possession  of  land  under  claim  of 
right,  for  oats  taken  therefrom  by  parties  at- 
tempting to  take  possession  of  part  of  the  land, 
testimony  to  show  that  the  plaintiff's  possession 
of  the  land  was  not  In  good  faith,  but  that  she 
was  merely  acting  for  her  father  in  obtaining 
title  from  the  government  because  he  could  not 
enter  the  land,  was  inadmissible.  "The  con- 
troversy in  the  case  was  not  as  to  the  title  of 
the  land,  but  simply  as  to  the  possession  there* 
of,  and  as  to  the  ownership  of  the  oats."  Barn- 
hart  V.  Ford,  37  Kan.  520,  15  Pac.  542. 

A  replevin  action  may  not  be  made  the  means 
of  litigating  and  determining  the  title  to  the 
realty  as  between  the  conflicting  claimants; 
and  therefore,  in  an  action  brought  by  one 
claiming  to  be  the  true  owner  of  the  premises, 
against  another  in  the  actual  possession  thereof 
and  claiming  title  adversely  to  the  plaintiff  by 
reason  of  a  tax  deed,  who  had  removed  a  house 
from  the  premises,  an  adjudication  of  the  in- 
validity of  the  tax  deed,  and  consequent  rendi- 
tion of  judgment  In  favor  of  the  plaintiff,  was 
error.  Rees  v.  Higgins,  9  Kan.  App.  832,  61 
Pac.  500. 

The  same  principle  holds  good  when  a  plain- 
tiff In  the  adverse  possession  of  lands  brings 
an  action  of  replevin  for  things  severed  during 
his  occupancy. 

Thus,   in  an  action   of   replevin  for  crop% 
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T.  Cherry,  98  Tenn.  72,  38  S.  W.  412;  24 
Am.    &    Eng.    £nc.    Law,    2d    ed.    p.    486. 

The  plaintiffs  must  prove  either  general 
or  special  property  in  themselves,  or  they 
cannot  recover. 

Parham  v.  Riley,  4  Coldw.  5. 

The  original  owner  of  lands  sold  to  pay 
taxes  cannot  maintain  replevin  for  the  tim- 
ber cut  by  the  purchaser  between  the  times 
of  sale  and  of  redemption. 

Cromelien  v.  Brink,  29  Pa.  622. 

The  trial  judge  erred  in  declining  to 
pass  on  the  title. 

Bart  V.  Vinaant,  6  Heisk.  616. 

Messrs.  L.  T.  Smitli,  J*  T.  Wheeler, 
and  A*  M.  Roberta  also  for  defendants. 

Messrs,  Conatier  ft  Case,  for  appellees : 

Plaintiffs    below    were    not    required    to 


identify  the  logs  cut  from  the  land  with 
absolute  certainty  after  they  had  been 
mixed  with  logs  from  other  land  by  defend- 
ants below. 

EldredY,  Oconto  Co,  33  Wis.  133. 

Defendants  had  no  possession  of  the  land 
off  which  the  logs  were  cut. 

A  champertouB  deed  is  no  protection 
whatever  for  any  purpose.  It  could  not 
be  offered  as  an  outstanding  title.  It  is 
void  for  all  purposes. 

Williams  v.  Hogan,  Meigs,  189;  Fowler  ▼. 
Niwon,  7  Heisk.  728;  Okeen  v.  Osborne,  11 
Heisk.  70. 

Description  by  reference  to  entry  number 
was  sufficient. 

Smith  V,  Greaves,  15  Lea,  459;  Solomon 
V.  Thatcher,  2  Shannon,  Cas.  37. 


brought  by  a  plaintiff  in  the  actual  adverse 
possession  of  the  land,  the  defendant  cannot 
defend  upon  his  alleged  better  title  to  the  land. 
Lehman  v.  Keilerman,  65  Pa.  489. 

II.  mature  of  the  adverse  posseaaion. 

a.  In  general. 

The  adverse  possession,  however,  to  be  t^f- 
fectual  In  giving  a  right  to  the  possession  and 
disposition  of  the  severed  chattels,  must  be 
more  than  a  mere  unsubstantiated  claim.  It 
must  be  entered  into  and  continued  in  good 
faith,  and  under  at  least  claim,  and  perhaps 
color,  of  title. 

Thus,  an  action  to  recover  wood  cut  from  land 
is  maintainable  by  the  true  owner  against  the 
parties  who  cut  the  wood,  who  were  in  the  ad- 
verse possession  of  the  land  at  the  time,  but 
were  so  in  possession  without  title,  or  color  of 
title.  Kimball  v.  Lohmas,  31  Cal.  154.  The 
court  in  this  case  seems  to  regard  the  common- 
law  rule  to  be  that  replevin  cannot  be  main- 
tained for  property  severed  from  the  freehold 
while  in  the  adverse  possession  of  the  defendant, 
no  matter  what  may  be  the  character  of  his 
possession  in  other  respects, — whether  founded 
upon  title,  or  taken  by  bow  and  spear.  In  com- 
menting adversely  upon  this  rule,  the  court 
says:  **Upon  authority,  it  is  not  easy  to  sny 
precisely  what  it  is,  or  where  it  came  from. 
The  cases  by  no  means  agree,  and,  when  they 
attempt  a  reason,  they  are  equally  wide  apart. 
Considered  by  the  light  of  principle,  there  seems 
to  be  very  little  principle,  if  any,  involved. 
The  wood  in  question,  having  been  cut  from 
the  land  of  the  plaintiff.  Is  as  much  his  prop- 
erty now  as  before  it  was  cut.  By  the  sever- 
ance fi-om  the  freehold  it  was  changed  from  real 
to  personal  property,  but  its  tit  e  was  unaffected. 
.  .  .  If,  then,  it  is  his  property,  why  is  he 
not  entitled  to  its  possession?  And,  If  en- 
titled to  the  possession,  why  is  he  not  entitled 
to  an  action  for  it?" 

So,  to  defeat  an  action  of  replevin  for  trees 
cut,  on  the  ground  of  disseisin  of  the  plaintiff, 
there  must  be  an  actual,  adverse  occupation  of 
the  land,  held  In  good  faith  under  claim  of 
title ;  and  therefore,  it  appearing  that  the  occu- 
pation was  temporary  only,  and  by  persons 
camped  on  It  for  the  purpose  of  felling  trees  to 
be  rafted  out,  there  was  no  permanent  or  con- 
tinuous occupation  of  the  land,  and  replevin 
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by  the  true  owner  of  the  trees  is  maintainable. 
Phillips  v.  Gastrell,  61  Miss.  413. 

It  is  settled  that  an  action  in  replevin  will 
not  lie  in  favor  of  the  legal -owner  of  land  for 
crops  planted  and  harvested  thereon  by  a  per- 
son in  the  actual  and  exclusive  possession  of 
the.  land  in  good  faith  as  a  pre-emption  claim- 
ant, holding  the  same  adversely  to  all  other 
persons.  Smith  v.  Cunningham,  67  Cal.  263,  7 
Pac.  679,  obiter. 

An  action  to  recover  grains  sown  and  har- 
vested by  the  defendant  upon  lands  to  which 
he  claimed  title,  and  of  which  he  had  the  actual* 
adverse,  and  exclusive  possession,  cannot  be 
maintained.  Martin  v.  Thompson,  62  Cal.  618, 
Followed  without  opinion  in  Martin  v.  Durand, 
62  Cal.  623. 

And  an  action  of  replevin  is  not  maintainable 
against  defendants,  who  raised  and  harvested 
the  wheat  in  controversy  from  land  In  which 
they  were  in  the  actual  possession,  claiming 
title  thereto  under  an  Invalid  conveyance  from 
plaintiff,  i.  e.,  under  color  of  title.  Emerson 
V.  Whltaker,  83  Cal.  147,  23  Pac.  285. 

The  court  conceded,  obiter.  In  Johnson  v.  El- 
wood,  53  N.  Y.  431,  that,  If  a  plaintiff  who  was 
attempting  to  maintain  an  action  of  replevin 
for  chattels  severed  from  realty  upon  the 
ground  of  constructive  possession  under  a  tax 
deed  which  proved  to  be  a  nullity,  had  been  in 
actual  possession  of  the  land  under  such  a  deed, 
It  might  have  served  as  the  foundation  of  title 
by  adverse  possession,  which  would  have  en- 
abled the  plaintiff  to  protect  himself  against 
mere  trespassers  and  intruders. 

An  action  of  replevin  is  not  maintainable  for 
rails  and  posts  made  from  trees  cut  from  land, 
when  the  defendant  at  the  time  of  the  taking 
was  in  possession  of  the  land  under  an  actual 
claim  of  title.  Snyder  v.  Vaux,  2  Rawle,  423,  21 
Am.  Dec.  466. 

And  so  an  action  of  claim  and  delivery,  to  re- 
cover logs  severed  from  the  land  while  the  de- 
fendant was  In  possession  thereof  under  a  ^lalm 
of  title.  Is  not  maintainable.  Harrison  v.  Uoff, 
102  N.  C.  126,  9  S.  E.  638. 

An  action  in  replevin  cannot  be  maintained 
against  one  who  has  purchased  hay  taken  from 
a  farm,  from  a  party  in  possession  of  the  farm 
claiming  It  as  his  own  against  the  world,  and 
holding  It  adversely, — the  action  being  brought 
before  the  plaintiff  recovered  possession  of  the 
farm.  Stockwell  v.  Phelps,  34  N.  Y.  363,  90 
Am.  Dec.  710. 
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Only  the  party  having  the  eldest  entry 
is  permitted  to  give  it  in  evidence. 

Wilson  V.  Kilcannon,  1  Overt.  202;  Hen- 
driok  V.  Dallum,  1  Overt.  427;  Anderson 
V.  Cannon,  Cooke  (Tenn.)  27;  Conn  v. 
Haislip,  1  Swan,  31. 

JUessrs.  Evans  ft  Snodsrais  also  for  ap- 
pellee Clark. 

Nelly  J.,  delivered  the  opinion  of  the 
court: 

Tliis  action  was  brought  in  the  circuit 
court  of  Fentress  county,  in  replevin,  by 
defendants  in  error,  to  recover  of  plaintiffs 
in  error  45  logs.  The  case  was  tried  before 
Hon.  D.  L.  Lansden,  chancellor,  sitting  as 
circuit  judge,  without  the  intervention  of 
a  jury.    He  rendered  a  judgment  in  favor 


of  Clark  and  others  against  Lieberman, 
Loveman,  &  O'Brien  and  the  estate  of  Hizar 
Beaty  (J.  T.  Wheeler,  administrator),  and 
the  latter  alone  appealed.  There  was  evi- 
dently a  purpose  on  the  part  of  Hizar 
Beaty,  in  taking  the  logs,  to  compel  de- 
fendants in  error  to  try  the  title  to  the 
land  on  which  the  logs  grew,  through  the 
agency  of  the  replevin  suit;  but  His  Honor 
found  as  a  fact  that  the  defendants  in 
error  were  in  possession  of  the  land  on 
which  the  logs  grew  at  the  time  they  were 
cut  by  the  said  Hizar  Beaty,  and  he  de- 
clined to  consider  the  question  whether  the 
defendants  in  error  had  the  superior  title. 
He  passed  upon  certain  title  papers  of  the 
plaintiffs  in  error,  holding  them  void  on  the 
ground  of  champerty,  for  the  purpose  of 


After  the  entry  and  occupation  of  defendant 
upon  land  under  a  claim  of  title,  an  action  in 
replevin  for  crops  severed  Is  not  maintainable 
against  him  by  the  disseisee  out  of  possession. 
De  Mott  V.  Hagerman,  8  Cow.  220,  18  Am.  Dec. 
443. 

A  plaintiff  not  In  the  possession  of  land  can- 
not maintain  replevin  against  one  In  possession 
in  good  faith  under  a  claim  of  right,  although, 
under  a  contract  utterly  Illegal  and  void,  for 
crops  planted  and  harvested  by  him.  Groome  v. 
Almstead,  101  Cal.  425,  35  Pac.  1021. 

It  seems  to  be  the  opinion  of  the  court  In 
Brewer  v.  Fleming,  51  Pa.  102,  that  replevin 
will  not  He  against  one  in  the  actual  possession 
of  land  uader  a  claim  of  title,  for  timber,  slate. 
or  other  products  severed  by  him  from  the  free- 
hold. But  this  doctrine  is  abrogated  In  Pennsyl- 
vania by  the  statute  set  out  In  I.,  b,  supra. 

The  purchaser  of  an  equity  of  redemption  in 
land,  who  makes  an  open  and  peaceable  entry 
under  a  sheriff's  deed,  thereby  becomes  seized 
and  possessed  of  the  land  conveyed  to  him.  in- 
cluding the  crops  thereon ;  and  may  maintain 
an  action  of  replevin  against  the  former  owners, 
who  had  continued  to  occupy  two  dwelling 
houses  upon  the  premises,  for  hay  taken  by 
them  from  the  land.  Nichols  v.  Dewey,  4  Allen. 
386. 

One  who  entered  upon  a  tract  of  land  under  a 
conveyance  In  fee,  claiming  title  to  It,  and  ex- 
ercising acts  of  dominion  over  the  whole,  may 
maintain  replevin  for  boards  made  from  trees 
cut  from  a  part  of  the  land,  In  the  nature  of 
woodland,  by  a  trespasser,  and  although  that 
part  was  not  Inclosed,  and  no  Improvements  had 
been  made  thereon,  and  no  dominion  exercised 
over  it,  except  to  use  It  for  purposes  of  fuel  and 
timber.    Davis  v.  Easley,  13  III.  103. 

A  trespasser  who  goes  upon  lands  of  another 
without  claim  or  color  of  title  cannot  acquire 
a  right  or  title  to  crops  or  timber  by  severing 
and  removing  the  same  from  the  freehold ;  yet, 
if  the  owner  has  notice  that  the  trespasser  Is 
upon  the  premises,  exercising  acts  of  ownership, 
and  acquiesces  therein  ;  or  If,  upon  a  notice  by 
the  owner  to  the  Intruder  to  desist,  the  demand 
is  refused,  and  he  remains  upon  the  premises, 
and  continues  to  exercise  acts  of  dominion, — 
such  possession  becomes  actual  and  adverse  to 
that  of  the  owner,  to  the  extent  only,  however, 
of  the  land  actually  occupied.  The  trespasser, 
therefore,  cannot  maintain  an  action  of  detinue 
against  the  legal  owner  for  corn  planted  and 
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harvested  by  the  latter  upon  other  portions  of 
the  tract  of  land  than  the  part  actually  occupied 
by  him.  Stewart  v.  Tucker,  106  Ala.  321,  17 
So.  385. 

An  owner  of  timber  land,  although  not  in 
actual  possession  thereof,  may  maintain  replevin 
for  timber  cut  therefrom  against  one  who  tem- 
porarily occupied  the  land  while  engaged  in 
lumbering  operations  under  the  belief  that  the 
part  occupied  by  him  was  within  his  lines. 
Young  V.  Herdic,  55  Pa.  172. 

And  so  an  action  of  replevin  will  lie  by  the 
owner  of  land,  although  not  In  actual  possession 
thereof,  against  one  who  wrongfully  enters  up- 
on it  under  a  void  deed,  and  cuts  down  and  car- 
ries off  timber  and  bark,  when  the  latter  had 
notice  of  the  legal  title  of  plaintiff;  since  his 
possession,  which  was  merely  temporary  for  the 
purpose  of  cutting  the  timber  and  bark,  was  not 
an  adverse  claim  made  in  good  faith.  Youmans 
v.  Francisco,  15  N.  Y.  Week.  Dig.  312. 

One  In  possession  of  land,  claiming  under  a 
pre-emption  right  under  the  act  of  Congress 
June  1,  1840,  cannot  maintain  replevin  to  re- 
cover rails  made  from  timber  upon  the  land,  be- 
fore his  right  to  a  pre-emption  was  proved  and 
patent  Issued.     Bower  v.  HIgbee,  0  Mo.  250. 

Where  neither  of  the  parties  In  possession  of 
the  land  set  up  color  or  claim  of  title,  but  each 
was  diligently  seeking  to  acquire  the  title  of 
the  United  States  to  the  same  parcel  of  public 
lands,  in  the  honest. belief  that,  under  the  !awa 
of  the  United  States,  he  was  entitled  to  the  pre- 
emption, and  would  ultimately  acquire  the  legal 
title,  an  action  of  replevin  will  not  lie  In  favor 
of  one  against  the  other  for  hay  cut  from  the 
land.  Page  v.  Fowler,  28  Cal.  005.  This  hold- 
ing was  restated  as  the  court's  opinion  upon  a 
subsequent  appearance  of  the  case,  reported  in 
37  Cal.  100. 

b.  Incidental  trial  of  title. 

"it  being  thus  necessary  that  the  adverse  pos- 
session be  in  good  faith,  under  claim,  and  per- 
haps color,  of  title,  and  more  than  a  mere  un- 
substantiated claim.  It  Is  obvious  that,  notwith- 
standing the  rule  that  title  Is  not  triable  In  a 
transitory  action,  the  nature  of  the  parties* 
claims  must  be  to  some  extent  Inquired  Into  In 
order  to  determine  whether  the  adverse  holding 
Is  sufBcIent  to  give  the  claimant  the  right  to 
the  possession  and  disposition  of  the  chattels. 
This  doctrine  and  practice  appear  nowhere 
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determining  the  question  of  conflicting 
possession. 

The  plaintiff  in  error  appealed  from  the 
judgment  of  his  honor,  and  has  filed  numer- 
ous grounds  of  error.  These  assignments 
cover  a  wide  scope,  ranging  over  the  whole 
field  of  title,  and,  besides,  raising  numer- 
ous questions  of  evidence.  In  the  view  we 
take  of  the  case,  it  will  be  necessary  to  no- 
tice only  a  few  of  the  assignments. 

There  is  some  evidence  in  the  record  to 
support  the  finding  of  Uis  Honor  that  the 
defendants  in  error  were  in  possession  of  the 
land  from  which  the  logs  were  cut  by  Hizar 
Beaty  at  the  time  they  were  cut.  So  on 
this  appeal  that  question  must  be  deter- 
mined in  their  favor.  The  land  referred 
to  was  covered  by  grant  No.  3,320,  issued 
on  the  22d  of  April,  1834,  to  Milton  King. 
There  are  in  the  record  two  deeds  purport- 
ing to  convey  the  same  land  to  Bruno  Gemt, 
one  of  the  defendants  in  error;  a  deed  from 
A.  Litton,  Jane  E.  Litton,  and  Alice  W. 
Litton,  of  date  September  13,  1880;  and 
a  deed  from  Claiborne  Beaty,  of  date  March 


5,  1800.  There  is  also  in  the  record  a 
lease,  of  date  August  3,  1806,  made  by 
Bruno  Gernt,  Sidney  Beckwith,  W.  L.  Jenka, 
W.  W«  Jones,  and  James  N.  Clark  (defend- 
ants in  error),  to  one  Abe  Franklin,  cover- 
ing this  same  land.  There  is  also  testimony 
in  the  record  to  the  effect  that,  while  Abe 
Franklin  was  holding  under  this  lease,  re- 
siding in  a  house  built  upon  the  land,  the 
said  Hizar  Beaty  entered  upon  the  land  and 
cut  the  logs.  Upon  the  strength  of  this 
testimony,  His  Honor  held  that  the  defend- 
ants in  error  were  entitled  to  recover  in 
replevin,  regardless  of  the  question  concern- 
ing the  ultimate  title  to  the  land,  since  the 
special  property  conferred  by  possession  is 
sufficient  to  support  the  action  of  replevin 
against  a  trespasser.  We  think  His  Hon- 
or's view  was  correct.  The  rule  referred  to 
is  necessary  to  the  preservation  of  the 
peace  of  society.  If  it  should  not  be  main- 
tained, it  would  soon  result  that  men,  every- 
where, in  cases  of  disputed  title  to  person il 
property,  would  seize  the  property  by  the 
strong  hand,  at  the  outset,  for  the  purpose 


more  clearly  than  in  Wheblbb  v.  Clabk, 
although  there  are  other  earlier  decisions  to  the 
same  effect. 

So,  tbe  title  to  land  may  certainly  be  looked 
Into  to  determine  the  rights  of  the  parties,  and 
Incidentally  tried  in  a  transitory  action,  when 
necessary  to  establish  tbe  title  to  personal  prop- 
erty severed  from  realty.  Thus,  in  an  action 
of  replevin  for  hay  claimed  by  plaintiff  by 
reason  of  his  ownership  of  the  land,  which  hp 
had  inclosed  and  otherwise  improved,  against 
a  defendant  who  broke  down  a  portion  of  the 
fence,  entered  upon  the  land,  and  took  posses- 
sion, presumably  under  a  claim  of  pre-emption, 
the  latter  Is  a  naked  trespasser,  making  an  un- 
warranted entry  upon  the  inclosure  of  another, 
and  the  granting  of  a  nonsuit  to  him  is  error. 
Laurendenu  v.  Fugelli,  1  Wash.  550,  21  Pac.  20. 

Id  an  action  of  replevin  for  rails  cut  and  split 
by  the  plaintiff  on  uninclosed  land  claimed  by 
him,  and  afterwards  hauled  away  and  appro- 
priated by  defendant,  who  also  claimed  title  to 
the  land.  It  was  held  relevant  to  prove  title  to 
the  land  tor  the  purpose  of  showing  who  had 
the  right  to  the  rails.  The  court  uses  the  fol- 
lowing language:  '*The  question  before  the 
Jury  in  this  case  was.  In  whom  was  the  title 
or  right  of  possession  of  the  rails?  This  did  not 
depend,  necessarily,  upon  the  question  as  to  who 
had  the  title  to  the  land.  But,  situated  as  the 
trees  were  out  of  which  the  rails  were  made,  the 
land  being  uninclosed,  and  therefore  not  in  the 
actual  possession  of  either  party,  it  became  a 
legitimate  and  necessary  inquiry  to  ascertain 
upon  whose  land  they  stand,  and  not  for  the 
purpose  of  trying  the  question  of  title  to  the 
land,  but  as  a  means  of  determining  who  had 
the  right  to  the  possession  of  the  rails  when 
made."     Hart  v.  Vlnsant,  6  Heisk.  616. 

Where  a  party  claiming  title  to  land  by  rea- 
son of  tax  titles  brings  an  action  of  replevin 
for  the  possession  of  logs  severed  from  the  land, 
against  one  claiming  title  thereto,  the  validity 
of  his  title  may  be  inquired  into  by  the  court, 
not  to  determine  who  has  the  legal  title  to  the 
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land,  but  to  determine  who  is  the  owner  there- 
of, and  entitled  to  the  possession  of  the  per- 
sonal property.  The  court  looks  to  the  sub- 
stance ;  and,  when  it  can  see  that  the  action  is 
one  to  determine  the  right  to  the  possession  of 
personal  property,  and  not  to  try  conflicting 
titles  to  land,  it  will  proceed  with  the  investi- 
gation, and  permit  the  respective  parties  to 
make  out  their  case  by  the  best  testimony  in 
their  power.  Busch  v.  Nester,  70  Mich.  625,  38 
N.  W.  458. 

As  declared  by  the  court  In  Harlan  v.  Harlan, 
15  Pa.  507.  53  Am.  Dec.  612 :  "The  court  looks 
to  the  substance ;  and,  where  it  appears  that  in 
truth  it  is  a  trial  of  title,  then  it  is  properly 
ruled  that  replevin  is  not  the  proper  action,  but 
that  it  must  be  tried  in  another  form." 

Had  a  plaintiff  proved  that  he  derived  his 
title  from  a  state  government  patent ;  or  had  he 
proved  that  he  was  in  actual  possession  of  land 
when  logs  were  cut  therefrom, — he  would  have 
thereby  made  prima  facie  proof  of  ownership, 
and,  to  defeat  an  action  in  replevin,  the  burden 
would  have  been  upon  the  defendants  to  show 
that  the  legal  title  was  in  some  other  plain- 
tiff; but,  had  he  been  in  the  actual  possessioci 
and  occupancy  of  the  land  when  the  logs  were 
cut  therefrom,  he  could  have  maintained  au 
action  in  replevin  without  making  any  proof  of 
a  paper  title,  unless  the  defendants  proved  an 
adverse  title  thereto  of  a  higher  character  than 
a  mere  possessory  one.  Hungerford  v.  Bedford. 
20  Wis.  345. 

So,  if  a  plaintiff  was  in  the  actual  possession 
and  occupancy  of  land  when  the  trespass  was 
committed  thereon,  he  may  maintain  replevin 
without  making  any  proof  of  a  paper  title,  un- 
less the  defendant  proved  an  adverse  title  there 
to  of  a  higher  character  than  a  mere  possessory 
one.  McNarra  v.  Chicago  &  N.  W.  R.  Co.  4i 
Wis.  60,  outer. 

It  was  held  in  Elliott  v.  Powell,  10  Watts. 
453,  36  Am.  Dec.  200,  that.  In  an  action  of 
replevin  brought  by  one  in  the  possession  of 
land  for  a  crop  severed  therefrom,  evidence  was 
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of  forcing  upon  the  adversary  party  the 
necessity  of  taking  the  initiative  in  a  bur- 
densome suit,  and  assuming  the  onus  of 
proof  as  to  title. 

It  is  insisted  that,  if  the  chancellor  was 
at  liberty  to  decline  to  go  into  the  final 
question  of  title  to  the  land  on  which  the 
logs  grew,  it  was  inconsistent  and  improper 
in  him  to  look  to  the  deeds  above  referred 
to  for  the  purpose  of  defining  possession. 
We  do  not  think  so.  The  use  of  deeds,  and 
even  title  bonds,  for  this  purpose  is  quite 
comn^on.  The  question  proposed  for  consid- 
eration was  not  one  of  title,  but  ouly  of 
possession, — a  distinct,  independent,  and 
legal  inquiry  under  our  system  of  real  prop- 
erty law.  To  meet  this  special  phase  of 
the  case  made  by  the  defendants  in  error, 
the  plaintiffs  in  error  offered  in  evidence 
in  the  court  below  a  deed  purporting  to 
have  been  made  by  the  Union  Land,  Coal, 
&  Coke  Company  to  the  Cumberland  Coal  & 
Coke  Company,  of  date  September  24,  1800, 
covering  the  same  land,  and  testimony  tend- 
ing to  show  that  Uizar  Beaty  cut  the  logs 


under  the  authority  of  the  latter  company. 
The  deed  was  objected  to  by  the  defendants 
in  error  on  the  ground  of  champerty,  be- 
cause the  testimony  showed  that  they 
(defendants  in  error)  were  in  possession 
of  the  land,  by  a  tenant  residing  thereon, 
when  the  deed  in  question  was  made.  This 
objection  was  sustained  by  the  chancellor^ 
ana  the  deed  excluded,  lo  this  action  er- 
ror is  assigned  here  by  the  plaintiffs  in  er- 
ror. There  can  be  no  doubt,  under  our  stat- 
ute, that  such  a  deed  is  void.  Oreen  v. 
Cumberland  Coal  d  Coke  Co,  110  Tenn.  35, 
72  S.  W.  459.  But  plaintiffs  in  error  reply 
to  this  that  even  a  void  deed  may  be  "color 
of  title,"  under  our  decisions,  and  a  posses- 
sion thereunder,  if  held  long  enough,  may, 
under  the  statute  of  limitations,  ripen  into 
a  good  title,  which  is,  of  course,  true.  From 
this  it  is  urged  that  the  entry  upon  the 
land  under  the  champertous  deed  in  ques- 
tion was  lawful,  and  neutralized,  the  prior 
possession  under  the  two  Gernt  deeds  re- 
ferred to.  We  think  the  conclusion  is  based 
upon  a  false  assumption.    Possession  under 


admissible  on  the  part  of  the  defendant,  show- 
ing that  he  was  the  real  owner  and  as  such 
entered  into  possession,  and  harvested  the  crop, 
and  had  since  remained  in  possession ;  and  that 
the  plaintiff  was  merely  a  trespasser.  The  court 
says:  "It  is  a  mistake  to  suppose  that  the 
title  to  real  estate  may  not  be  incidentally  tried 
In  a  transitory  action.  Cases  may  be  put  where 
the  greatest  injustice  would  result  if  this  could 
not  be  done.'*  But  this  decision  is  criticized  in 
Lehman  v.  Kellerman,  66  Pa.  489,  suftra,  I.,  b, 
where  the  court  says  that,  taken  in  the  full  ex- 
tent of  the  principle  stated  in  the  opinion,  tlve 
holding  would  conflict  with  subsequent,  as  well 
as  previous,  decisions.  The  court  further  points 
out,  however,  that,  although  the  plaintiff  was  in 
the  actual  possession  and  sowed  the  grain,  it 
does  not  appear  that  he  did  so  under  an  adverse 
title;  and  that  the  opinion  evidently  proceeds 
upon  the  ground  that  there  was  no  contested 
title,  and  that  the  defendant  had  an  immediate 
right  of  entry. 

III.  Replevin  of  fructue  indusiriales. 

In  a  few  decisions  a  different  reason  appears 
for  refusing 'to  allow  replevin  against  an  ad- 
verse possessor  of  land  for  disposing  of  crops, 
than  the  denial  of  trial  of  title  in  a  transitory 
action. 

Thus,  in  holding  that  an  action  to  recover  the 
possession  of  a  quantity  of  prairie  hay  made 
from  grass  cut  by  one  without  right,  although 
under  a  claim  of  right,  he  having  purchased  the 
right  to  make  the  hay  of  one  who  claimed  to 
have  authority  to  sell  it,  is  not  maintainable, 
the  court  says :  "It  is  true  the  hay  in  stack  Is 
the  grass  which  belonged  to  plaintiff,  cut  and 
cured,  and  preserved  for  use;  but  the  labor  of 
defendant,  rendered  In  good  faith  under  a  claim 
of  right,  gave  to  the  hay  substantially  all  its 
value.  .  .  .  Therefore,  the  plaintiff  should 
not  be  permitted  to  enjoy  the  fruits  of  defend- 
ant's labor  without  paying  therefor."  Lewis  v. 
Courtrlght,  77  Iowa,  190,  41  N.  W.  615. 
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So.  an  action  of  replevin  will  not  He  on  the 
part  of  the  true  owner  of  land  for  crops  raised 
and  harvested  on  the  land  by  parties  holding 
the  possession  thereof  adversely  to  him.  The 
court  says:  "In  such  case  It  is  well  settled 
that  the  annual  crops  fructus  industrialee  can- 
not be  recovered  by  an  action  of  replevin.'* 
Pennybecker  v.  McDougal,  46  Cal.  661. 

He  who  is  in  possession  of,  and  cultivates, 
a  piece  of  land,  and  harvests  a  crop  grown 
thereon,  and  severs  the  same  from  the  soil,  can- 
not be  dispossessed  of  said  crop  by  the  owner 
of  the  land,  in  an  action  of  replevin.  **Thls  we 
consider  the  well-settled  law  of  this  state.**  Mc- 
Allister V.  Lawler,  32  Mo.  App.  91. 

Crops  were  held  not  intended  to  be  Included 
by  the  words  "other  property**  In  the  act  of 
1871,  providing  that,  "in  all  actions  of  replevin 
now  pending  or  hereafter  brought  to  recover 
timber,  lumber,  coal,  or  other  property  severed 
from  realty,  the  plaintiff  shall  be  entitled  to 
recover,  notwithstanding  the  fact  that  the  title 
to  the  land  from  which  said  property  was 
severed  may  be  in  dispute;"  and,  therefore,  it 
was  held  that  replevin  will  not  He  on  the  part  of 
one  claiming  title  to  land,  for  crops  harvested 
by  another,  who  is  in  actual,  adverse  posses- 
sion of  the  land  under  a  claim  of  title.  The 
court  admits  that  the  act  of  1871  has  changed 
the  rule  that  replevin  will  not  lie  by  one  out 
of  possession  to  recover  against  one  in  posses- 
sion and  claiming  title,  for  chattels  which  had 
become  such  by  severance  from  the  land,  so  fsi* 
as  the  property  mentioned  therein  and  other 
property  of  like  character,  such  as  slate,  marble, 
iron  ore,  zinc  ore,  etc.,  are  concerned ;  but,  grow- 
ing crops  being  produced  by  the  labor  of  the 
adverse  possessor,  it  would  be  a  great  hard- 
ship to  subject  him  to  a  succession  of  actions 
for  his  various  crops  when  harvested,  and  to 
the  necessity  of  trying  complicated  and  vexa- 
tious questions  of  title  to  land.  In  the  determi- 
nation of  the  ownership  of  his  fruits,  vege- 
tables, and  crops.  Renlck  v.  Boyd,  90  Pa.  555, 
44  Am.  Rep.  124.  M.  M.  M. 
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a  false  de^  cannot,  in  the  very  nature  of 
things,  be  rightful.  In  fact  and  in  law  it 
is  wrongful  against  the  person  haying  the 
true  title,  and  the  true  right  of  possession 
attendant  upon  that  title,  during  eyery  day 
it  lasts,  until  the  full  term  of  seyen  years 
has  been  completed.  When  that  time  ar- 
rives, the  possession  having  been  open,  no- 
torious, adverse,  and  undisturbed,  and  the 
deed  having  been  registered  during  the  full 
term  of  seven  years,  a  distinct  right  is 
conferred  upon  the  hitherto  wrongful  pos- 
sessor by  positive  law, — our  statute  of  1819, 
based  upon  a  well-known  public  policy, 
which  need  not  be  more  particularly  re- 
ferred to.  Shannon's  Ck>de,  §  4456.  When 
this  term  of  seven  years  has  been  thus  com- 
pleted under  color  of  title,  various  ques- 
tions may  and  do  arise,  in  estimating  the 
value  of  that  possession,  looking  back  over 
its  course.  Among  these  is  the  question  of 
the  neutralization  of  one  possession  by  an- 
other. It  is  held  that  in  the  case  of  the 
interlap  of  grants,  rival  possessions  within 
the  interlap  will  neutralize  each  other,  and 
the  cise  must  be  determined  upon  the 
strength  of  title. 

These  doctrines  find  their  most  ordinary 
application  in  cases  arising  under  the  stat- 
ute of  limitations,  albeit  they  are  some- 
times controlling  in  questions  purely  of  pos- 
session. It  is  not  true,  however,  that,  if 
one  be  in  actual  possession  of  a  portion  of 
a  tract  of  land,  by  a  house  or  other  inclo- 
sure  built  thereon,  occupied  by  a  tenant 
under  a  deed  defining  boundaries,  under 
wliich  stat^  of  facts  the  possession  is  extend- 
ed by  construction  of  law  to  the  whole 
boundary  covered  by  the  deed  {Mansfield 
v.  Northcut,  112  Tenn.  636,  80  S.  W.  437), 
another  may  enter  upon  the  same  land  un- 
der a  forged  or  a  champertous  deed,  and 
force  tli^  former  to  bring  ejectment  against 
him,  or  proceed,  after  entering,  to  cut  tim- 
ber, and,  when  sued  by  the  former  in  re- 
plevin for  the  timber  itself,  or  when  sued 
for  the  value,  compel  such  prior  possessor 
to  try  the  title  to  the  land  on  which  the 
timber  grew.  Certainly,  if  such  suit  be 
brought  within  three  years  (Shannon's 
Code,  §  5096)  for  possession  against  such 
interloper,  the  action  would  be  one  in  for- 
cible entry  and  detainer,  and  not  ejectment  *, 
and  in  such  an  action  the  question  of  title 
would  not  arise,  but  only  the  question  of 
prior  possession.  The  same  would  neces- 
sarily be  true  of  a  suit  brought  within 
three  years  to  recover  for  timber  cut, 
whether  in  a  direct  action  for  the  timber 
itself,  as  in  the  present  case,  or  for  the 
value  of  it.  Whether  this  rule  would  be 
difi'erent  after  the  expiration  of  three  years, 
we  need  not  consider,  since  the  present  ac- 
69  L.  R.  A. 


tion  was  brought  within  less  than  three- 
months  after  the  seizure  of  the  logs.  How- 
ever, there  can  be  no  doubt  that  adverse 
possession  of  personal  property  for  three- 
years  would  vest  title  therein  (Shannon's 
Code,  §  4470;  Morris  v.  Lotoe,  97  Tenn. 
243,  30  S.  W.  1098)  so  as  to  bar  an  action 
for  the  property  itself.  But  it  is,  beyond 
question,  true  that  prior  possession  itself 
would  furnish  a  sufficient  basis  of  right  to- 
support  an  action  against  a  trespasser  for 
either  real  or  personal  property.  Prior  pos- 
session, in  and  of  itself,  confers  a  right  as 
against  all  trespassers,  or  persons  seizing 
property  without  due  process  of  law;  and 
the  law  will  protect  that  right  against  sucb- 
persofas  by  restoring,  through  an  appropri- 
ate possessory  action,  that  possession,  when 
it  is  violated  in  the  manner  indicated. 
Any  other  course  of  decision  would  soon 
fill  the  state  with  vexatious  and  wasteful 
litigation,  if  not  with  violence  and  blood- 
shed. Under  the  opposite  theory,  how  easy 
it  would  be  to  disturb  any  man's  title! 
And  how  great  the  reward  for  disrupting 
the  peace  of  society!  Any  man  coveting 
the  land  of  another  could  cause  a  third 
party  to  make  him  a  deed  purporting  to  con- 
vey an  estate  in  fee,  and  then  enter  upon  the 
land  and  proceed  to  hold  it,  or  even  merely 
to  cut  timber;  and,  to  enable  the  prior 
possessor  to  obtain  redress,  he  must  submit 
to  a  raking  fire  on  his  title,  from  turret  to- 
foundation  stone.  If  such  investigation  re- 
veal one  spot  of  fatal  weakness,  his  arms- 
of  both  attack  and  defense  are  shattered  in 
his  hands,  and  the  interloper  is  left  in  pos- 
session of  the  property;  and  this  not  be- 
cause he  has  the  better  right,  but  because  he 
was  shrewd  enough  to  discover  the  weakness 
of  his  victim's  position,  and  bold  enough  to 
place  himself  in  an  attitude  where  that 
victim  would  be  compelled  to  attack  him 
under  an  irretrievable  dlsadvantfige,  and  to- 
cncounter  inevitable  defeat.  The  law  does 
not  encourage  the  spreading  of  such  nets. 
The  authorities  support  the  principles  above 
announced. 

In  Carturright  v.  fimith,  104  Tenn.  689,- 
58  S.  W.  331,  it  is  said:  "The  gist  of  the  ac- 
tion [replevin]  is  that  the  defendant  is  in 
possession  of  the  property,  and  that  plain- 
tiff is  entitled  to  the  possession.  Judge- 
Caruthers,  in  treating  the  sections  of  the 
Code  regulating  actions  of  replevin,  has  said 
viz,  'Upon  a  fair  construction  of  the  whole 
of  this  act,  and  by  it  judging  of  the  inten- 
tion of  the  legislature,  we  are  constrained 
to  decide  that  it  will  lie  in  all  cases  where 
the  plaintiff  has  a  present  right  to  the  pos- 
session of  any  personal  property  in  the 
possession  of  the  defendant.  In  all  sucb 
cases  the  property  is  unlawfully  detained. 
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from  the  plaintiff  by  the  defendant,  and 
therefore  falU  within  the  plain  language 
and  meaning  of  the  act.' "  In  accord :  Shad- 
don  v.  Knott,  2  Swan,  358,  ^63,  58  Am.  Dec. 
63;  Wilson  v.  McQueen^  1  Head,  17,  18; 
Brammell  v.  Hart,  12  Heisk.  366 ;  Shields  v. 
Dodge,  14  Lea,  356.  And  compare  Crawford 
V.  Bynum,  7  Yerg.  381;  Criner  v.  Pike,  2 
Head,  398 ;  Carson  v.  Prater,  6  Coldw.  565 ; 
Southern  R.  Co.  v.  Hall,  107  Tenn.  512,  64 
S.  W.  481."  Where  property  which  has  been 
annexed  to  the  freehold  is  severed  therefrom, 
even  by  a  wrongdoer,  it  becomes  personal 
property,  so  as  to  become  recoverable  by  an 
action  of  replevin,"  24  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  481,  and  cases  cited;  28 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  543. 
"Where  the  title  to  property  which  has  be- 
come personalty  by  reason  of  its  severance 
from  the  soil  or  freehold  depends  upon  the 
ownership  of  the  real  estate,  it  has  been 
held  that  the  true  owner,  if  out  of  posses- 
sion, could  not  in  replevin  recover  the 
property,  where  its  severance  from  the  free- 
hold was  made  by  a  person  holding  adverse- 
ly and  in  good  faith  under  claim  and  color 
of  title,  as  the  action  of  replevin  could  not 
be  made  the  means  of  litigating  and  de- 
termining the  title  to  real  estate  as  between 
conflicting  claimants."  24  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.   486. 

In  Cobbey  on  Replevin,  1890  ed.,  it  is  said : 
"Under  the  authorities,  it  is  allowable  in 
a  replevin  action  to  examine  into  the  title 
of  the  real  estate  .  .  .  just  far  enough 
to  determine  whether  or  not  there  are  ad- 
verse claimants  to  the  real  estate.  If  tliere 
are,  the  validity  of  their  claims  cannot  be 
tried  in  the  replevin  action;  but,  if  there 
are  not  adverse  claimants  to  the  realty,  the 
title  may  be  shown  in  the  replevin  action 
for  the  purpose  above  stated."  §§  353,  374- 
376,  382. 

In  Cooper  v.  Watson,  73  Ala.  252,  255,  it 
is  said:  "The  doctrine  seems  well  settled, 
upon  principle  and  authority,  that,  if  the 
owner  of  the  land  be  not  in  the  actual  pos- 
session,— if  he  can  show  title  to  things 
severed  from  it  only  by  showing  title  to  the 
land, — a  personal  action  for  the  taking,  con- 
version, or  detention  of  such  things  will  not 
lie.  If  he  have  the  possession  at  the  time 
of  the  severance,  the  rule  is  different.  But 
if  his  possession  is  devested, — if  his  right 
lie  in  entry, — and  the  adverse  possessor 
gathers  a  crop  in  the  course  of  husbandry, 
or  severs  a  tree  or  other  thing  from  the 
land,  the  things  severed  are  converted  into 
chattels.  But  they  do  not  become  the  prop- 
erty of  the  owner  of  the  land.  He  is  out 
of  possession,  and  has  no  right  to  the  im- 
mediate possession  of  such  things;  nor  can 
he  bring  any  action  to  recover  them  until 
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he  regains  possession.^'  ''To  hold  the  law 
otherwise,"  as  said  in  Smith's  Leading 
Cases,  quoted  in  the  preceding  case,  "would 
be  to  bring  the  title  to  the  land  in  dispute 
in  a  transitory  action,  although  the  plain- 
tiffs had  not  adopted  proper  means  for  re- 
ducing his  title  to  possession.  For,  if  the 
general  right  to  land,  unaccompanied  by 
possession,  were  viewed  as  giving  first  a 
general  right  of  property  in  whatever  may 
be  severed  from  the  freehold,  and  then  a 
consequent  constructive  possession,  the  only 
question  in  an  action  of  trover  or  replevin 
brought  against  an  actual  possessor  would 
be  as  to  the  party  in  whom  tne  title  to  the 
realty   lay.** 

The  point  may  J)e  enforced  by  a  few  ex- 
cerpts from  other  authorities: 

In  Anderson  v.  Hapler,  34  111.  438,  439, 
85  Am,  Dec.  318,  it  is  said:  "Our  statute 
gives  the  remedy  where  the  goods  or  chat- 
tels have  been  wrongfully  distrained  or  other- 
wise wrongfully  taken,  or  shall  be  wrong- 
fully detained.  The  possession  of  land  was 
always  a  sufficient  title  thereto  as  against 
a  stranger.  The  rightful  owner  could  not 
forcibly  enter  and  eject  a  disseisor,  nor  ques- 
tion his  rights,  excepting  in  a  real  or  posses- 
sory action  for  the  recovery  of  the  land.  Tlie 
possessor  of  land  might  bring  replevin  for 
chattels  severed  from  the  freehold,  and, 
as  the  ownership  of  lands  drew  to  it  the 
constructive  possession,  the  owner  might 
bring  replevin  for  chattels  thus  severed 
where  there  was  no  adverse  possession. 
But  the  owner  could  not  bring  replevin  for 
chattels  severed  from  land  in  the  adverse 
possession  of  the  defendant  or  of  a  third 
person.  The  law  does  not  permit  him  to 
assert  his  title  to  the  land  against  the  per- 
son in  adverse  possession  in  that  manner;" 
citing  Morris,  Replevin,  57,  68;  1  Smith, 
Lead.  Cas.  485;  1  Chitty,  PI.  163;  Eaton 
V.  Southhy,  Willes,   131;   Snyder  v.   Vatuo, 

2  Rawle,  427,  21  Am.  Dec.  466;  Vausse  v. 
Russel,  2  M'Cord,  L.  329;  Mather  v.  Trin- 
ity Church,  3  Serg.  &  R.  509,  8  Am.  Dec. 
663;  Baker  v.  Howell,  6  Serg.  &  R.  476: 
Broum  v.  Caldtoell,  10  Serg.  &  R.  114,  13 
Am.  Dec.  660;  Powell  v.  Smith,  2  Watts, 
126;  De  Mott  v.  Hagerman,  8  Cow.  220,  18 
Am.  Dec.  443;  Davis  v.  Easley,  13  111.  192. 

In  Stockwell  v.  Phelps,  34  N.  Y.  383, 
364,  90  Am.  Dec.  710,  it  is  said:  "Replevin, 
or  an  action  in  the  nature  of  replevin,  in 
the  oepit,  can  only  be  brought  when  tres- 
pass could  be  maintained,  and  that  will 
only  lie  for  an  injury  to  land  when  the 
plaintiff  is  in  possession    {Rich  v.  Baker, 

3  Denio,  79;  De  Mott  v.  Hagerman,  8  Cow. 
220,  18  Am.  Dec  443) ;  and  .  .  .  [one] 
being  in  the  actual  possession  of  the  prem- 
ises, claiming  them  as  his  own,  is  regarded 
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as  the  owner,  as  to  all  the  world,  until 
after  a  judicial  decision." 

In  Broum  v.  Caldtoell,  10  Serg.  &  R.  114, 
13  Am.  Dec.  660,  it  is  said:  "Replevin  is 
not  the  proper  form  of  action  to  try  title 
to  land  ex  directo,  though  incidentally  title 
to  such  action  may  sometimes  be  called  in 
question.  In  Pennsylvania  this  action  has 
been  allowed  a  great  sweep,  and  to  embrace 
every  question  of  property.  But  it  is  prop- 
erty in  goods,  and  not  in  lands.  It  is  to 
try  the  title  to  personal  property,  and  not 
real  estate.  Replevin  will  not  lie  for  a  tract 
of  land.  Title  cannot  be  decided  in  an  ac- 
tion merely  personal  and  transitory,  no 
matter  whether  replevin,  trover,  or  assump- 
sit. Nor  can  these  actions  be  maintained 
by  one  not  in  the  actual,  exclusive  posses- 
sion, whatever  his  title  may  be,  against  one 
who  is  in  the  possession,  claiming  right. 
Here  the  possession  is  nort  vacant.  The  own- 
er of  the  title  is  in  the  constructive,  actual 
possession. 

In  Page  v.  Fowler,  28  Cal.  605,  610,  it  is 
said,  quoting  from  HMeok  v.  Miaer,  16 
CaL  579:  "The  true  rule  is  this:  The 
plaintiff  out  of  possession  cannot  sue  for 
property  severed  from  the  freehold  when 
the  defendant  is  in  possession  of  the  prem- 
ises from  which  the  property  was  severed, 
holding  them  adversely,  in  good  faith,  un- 
der claim  and  color  of  title.  In  other 
words,  the  personal  action  cannot  be  made 
the  means  of  litigating  and  determining 
the  title  to  the  real  property  as  between 
conflicting  claimants." 

In  ftees  v.  Higgine,  9  Kan.  App.  832, 
834,  61  Pac  500,  it  is  held  that  it  is  "not 
proper  .  •  .  to  make  the  replevin  ac- 
tion the  means  of  litigating  and  determin- 
ing the  title  to  the  real  property  as  between 
conflicting  claimants." 

The  reason  underlying  all  these  cases  is 
that  the  primary  consideration  in  a  replevin 
action  is  the  right  of  possession,  and  that, 
as  to  things  severed  from  the  realty,  the 
possession  of  the  land  at  the  time  deter- 
mines the  right  of  possession  to  such  things, 
such  person  being  in  the  adverse  possession 
of  the  land,  and  claiming  under  color  of 
title;  that  the  court  will  determine  the 
matter  upon  the  right  of  possession,  and 
not  upon  the  title  to  the  land;  and  finally, 
that  in  such  an  action  the  court  will  not 
permit  the  title  of  the  land  to  be  deter- 
mined. 

There  is  one  exception  to  be  noted.  This 
is:  Where  neither  party  has  actual  posses- 
sion of  any  portion  of  the  land  at  the  time 
the  timber  is  cut,  the  right  to  the  possession 
of  such  timber  must  be  determined  by  the 
title  to  the  land,  since  the  law  in  that  case 
would  attach  constructive  possession  of  the 
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land  to  the  title.  Hart  v.  ViMani,  6  Heisk. 
616.  But  even  in  such  a  case  evidence  of 
title  is  permitted,  "not  for  the  purpose  of 
trying  the  question  of  title  to  the  land," 
but  for  the  purpose  of  determining  the 
question  of  possession.     Id.  618,  619. 

Here  it  is  necessary  that  we  should  pause 
for  a  moment,  and  note  the  meaning  at- 
tached to  the  terms  "actual  possession"  and 
"constructive  possession"  in  the  authorities. 

Of  cource,  it  would  be  idle  to  attempt  a 
review  of  the  cases  within  the  limits  of  a 
judicial  opinion,  so  great  is  their  number. 
But  they  are  collected  in  1  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  822-830;  13  Am.  k  Eng. 
Enc.  Law,  2d  ed.  p.  745;  28  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  238,  230 ;  1  Cyc  Law  k 
Proc.  pp.  983,  1125,  1126.  An  examination 
of  these  authorities,  text  and  notes,  will 
disclose  the  following:  There  is  some  di- 
versity in  the  use  of  the  terms  above  referred 
to,  but  a  substantial  agreement  concerning 
the  true  test  of  adverse  possession  in  cases 
such  as  we  have  before  us,  wherein  it  appears 
there  is  actual  possession  of  a  portion  of 
tract  of  land  by  one  claiming  under  color 
of  title  defining  boundaries.  In  the  first 
authority  cited  in  the  last  paragraph  it  is 
said:  "It  is  well  established  that  posses- 
sion which  is  necessary  to  ripen  into  title 
must  be  actual,  and  to  begin  such  possession, 
there  must  be  an  entry  which  will  amount 
to  an  ouster  of  the  true  owner.  It  must  be 
actual,  either  of  all  or  part  of  the  Innd 
claimed,  as  the  same  may  be  held  with 
color  of  title  or  without;  because  construc- 
tive possession  follows  the  title,  and  there 
cannot  be  two  possessions  of  the  same  land 
at  the  same  time,  and  the  owner,  being  in 
possession  by  virtue  of  his  title,  remains 
until  he  is  disseised  by  another  entering  and 
holding  for  himself."  1  Am.  ft  Eng.  Enc. 
Law,  2d  ed.  p.  822.  "Mere  naked  possession 
without  color  of  title  is  adverse  only  to  the 
extent  of  the  actual  possession  or  indosure. 
But  an  entry  into  possession  under  a  con- 
veyance from  a  person  having  color  of  title 
is  presumed  to  be  made  according  to  the 
description  in  the  deed,  and  his  occupancy 
is  construed  as  possession  of  the  entire  lot, 
where  there  is  no  actual  adverse  possession 
of  the  parts  not  actually  occupied  by  him." 
Id.  p.  824.  "A  man  cannot  by  mere  physic- 
al means  retain  land  in  his  exclusive  grasp. 
Possession  may  be  more  manifest  as  to  a 
part  than  as  to  the  rest.  Therefore  it  is 
an  established  rule  of  law  that  the  actual 
possession  of  a  part  is  the  possession  of 
the  entire  tract  or  boundary  covered  by 
the  occupant's  title  or  claim  of  title.  .  .  . 
What  is  the  extent  of  his  possession  is  to  be 
determined  by  the  limits  of  his  title  or  eolor 
of  title.    An  intruder  without  color  of  title 
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is  of  necessity  confined  to  his  mere  inclo- 
snre."  Id.  p.  825,  notes,  quoted  from  Core 
V.  Faupeh  24  W.  Va.  246.  "The  actual 
fencing  and  inclosing  of  the  tract  are  not, 
unless  eicpressly  required  by  statute,  essen- 
tial to  constitute  adverse  possession,  but 
such  acts  are  very  decisive  in  determining 
possession  and  claim  of  ownership."  Id.  p. 
828.  "Fences  are  a  means  by  which  posses- 
sion of  land  may  be  taken  and  held.  They 
are  not,  however,  the  only  means.  There 
may  be  an  actual  possession  without  fences 
or  indosures  of  any  kind,  if  it  appears  from 
other  facts  and  circumstances  that  the 
plaintiff  was  exercising  exclusive  dominion 
and  control  over  the  land."  13  Am.  &  £ng. 
£nc  Law,  2d  ed.  p.  749.  ''When  one  is  in 
actual  possession  of  a  portion  of  a  given 
tract  of  land  he  will  be  held,  in  law,  to  be  in 
possession  of  the  remainder,  if  he  holds  un- 
der a  deed  or  other  color  of  title  and  there  is 
no  antagonistic  or  adverse  possession."  13 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  750.  "Ac- 
tual possession,  or  possession  in  fact,  exists 
where  the  thing  is  in  the  immediate  occu- 
pancy of  the  party,  or  his  agent  or  tenant." 
28  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  238. 
"Constructive  possession,  or  possession  in 
law,  as  it  is  sometimes  called,  is  that  pos- 
session which  the  law  annexes  to  the  legal 
title  or  ownership  of  property  where  there 
is  a  right  to  the  immediate  actual  posses- 
sion of  such  property,  but  no  actual  pos- 
session." Id.  239.  In  the  notes  to  the  page 
last  cited  we  find  the  following:  "Con- 
structive possession  is  'a  possession  in  law, 
without  possession  in  fact'  Bodges  v. 
Eddy,  38  Vt.  327.  .  .  .  Properly  speak- 
ing, constructive  possession  is  that  posses- 
sion which  the  law  annexes  to  the  title. 
M'Colman  v.  Wilkes,  3  Strobh.  L.  471,  51 
Am.  Dec.  637.  Possession  which,  as  an  in- 
ference of  law,  arises  presumptively  from 
the  legal  title,  is  a  mere  constructive  posses- 
sion, and  is  founded  on  the  existence  of  title 
in  some  form.  Jeffrey  v.  Otoen,  41  N.  J.  L. 
260.  .  .  .  Constructive  possession  is 
that  which  exists  in  contemplation  of  law, 
without  actual  personal  enjoyment  or  occu- 
pation. Newcome  v.  Crews,  08  Ky.  339,  32 
S.  W.  947;  Jeffrey  v.  Owen,  41  N.  J.  L.  260; 
Brown  v.  Volkening,  64  N.  Y.  80;  Foust  v. 
Territory,  8  Okla.  641,  58  Pac.  728.  Con- 
structive possession  is  such  a  possession  as 
the  law  carries  to  the  owner  by  virtue  of  his 
title  only,  there  being  no  actual  occupation 
of  any  part  of  the  land  by  anybody.  Mit- 
chell V.  Bridgers,  113  N.  C.  63,  18  S.  E.  91; 
Graham  v.  Houston,  15  N.  C.  (4  Dev.  L.) 
232.  Constructive  possession  may  exist 
without  an  rctual  pedis  possessio,  where 
there  is  a  present  right,  and  the  possession 
is  either  vacant,  or  is  consistent  with  the 
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right  of  the  owner  to  an  immediate  and 
actual  possession  by  himself.  8ullivan  v. 
Sullivan,  66  N.  Y.  37." 

In  1  Cyc.  Law  &,  Proc.  pp.  982,  983,  it  is 
said:  "That  an  adverse  claim  to  land  may 
ripen  into  a  perfect  title  by  virtue  of  the 
statutes  of  limitations,  it  is  primarily  essen- 
tial that  the  possession  relied  upon  be  ac- 
tual." On  page  1125  it  is  said:  "The  gen- 
eral rule  is  well  settled  that  where  a  party 
enters,  under  color  of  title,  into  the  actual 
occupancy  of  a  part  of  the  premises  de- 
scribied  in  the  instrument  giving  color,  his 
possession  is  not  considered  as  confined  to 
that  part  of  the  premises  in  his  actual  oc- 
cupancy, but  he  acquires  possession  of  all 
the  lands  embraced  in  the  instrument  under 
which  he  clsims."  In  a  note  on  page  983 
it  is  said:  "Actual  possession  may  consist 
either  in  an  occupancy  in  fact  of  the  whole 
tract  claimed,  or  of  an  occupancy  of  part 
thereof  in  the  name  of  the  whole,  where 
there  is  sufficient  evidence  of  the  bounds  of 
the  whole  that  is  claimed  as  one  entirety, 
and  the  circumstances  are  such  that  the 
law  extends  the  possession  of  the  part  that 
is  occupied  to  these  bounds.  This  latter 
may  be  termed  a  Virtual  possession,'  in  or- 
der to  distinguish  it  from  the  other  kind 
of  actual  possession,  which  is  called  'sub- 
stantial' or  pedis  possessio.  But  whatever 
terms  may  be  used  to  give  precision  to  the 
subject,  the  attributes  which  pertain  to  an 
actual  possession  belong  to  it,  whether  it 
be  substantial  or  virtual.  M'Colman  v. 
Wilkes,  3  Strobh.  L.  465,  51  Anu  Dec.  637." 

In  our  own  case  of  Uebard  v.  Scott,  95 
Tenn.  467,  32  S.  W.  390,  it  was  held  that 
"the  occupation  of  part  of  a  tract  of  land, 
claiming  the  whole,  under  a  paper  title  de- 
fining its  boundaries,  is  effective  possession 
of  the  whole  tract  under  the  statutes  of 
limitation."  To  the  same  effect  are  Win- 
ters V.  Hainer,  107  Tenn.  337,  64  S.  W.  44: 
Tumage  v.  Kenton,  102  Tenn.  328,  52  S.  W. 
174;  Hunter  v.  Bills,  3  Tenn.  Cas.  97,  101; 
Elliott  V.  Cumberland  Coal  d  Coke  Co.  109 
Tenn.  745,  71  8.  W.  749.  We  have  one  or 
two  cases  in  our  Reports  which,  upon  cas- 
ual reading,  would  seem  to  indicate  that 
there  must  be  an  indosure  of  the  whole 
tract  claimed,  even  when  the  party  claims 
under  color  of  title;  but,  upon  careful  read- 
ing of  these  cases  in  connection  with  the 
cases  cited  in  tliem  {Pullen  v.  Hopkins,  1 
Lea,  741;  Hicks  v.  Tredericks,  9  Lea,  491), 
it  is  clear  that  what  is  meant  is  simply 
that  there  must  be  some  sort  of  indosure 
upon  some  part  of  the  land,  as  a  house,  a 
fenced  field,  or  other  "improvement,"  as  vis- 
ible evidence  of  possession,  where  the  land  is 
capable  of  such  use,  and  not  that  the  whole 
tract  of  land  must  be  inclosed. 
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The  latest  cases  we  have  upon  the  subject 
of  adverse  possession  are  Chreen  v.  Oum- 
herland  Coal  d  Coke  Co.  110  Tenn.  35,  72 
S.  W.  469,  and  Mansfield  v.  Northout,  112 
Tenn.  636,  80  S.  W.  437,— both  cited  eupra. 

In  the  first  of  these  cases  it  is  said: 
''Where  there  is  no  part  of  the  land  in 
a4*tual  possession,  the  constructive  posses- 
sion is  with  the  pfirty  holding  the  superior 
legal  title;  but,  where  a  portion  of  the  land 
is  in  actual  adverse  possession,  the  party 
so  holding  has  constructive  possession  of  all 
the  premises  outside  of  his  indosure  to  the 
limits  of  his  claim  or  assurance  of  title; 
and  such  constructive  possession  is  superior 
to  that  which  results  merely  from  the 
ownership  of  the  l^al  title,  and  is  sufficient 
to  put  in  operation  the  statutes  of  limita- 
tion to  the  entire  tract." 

In  the  second  case  it  is  said:  'The 
Northcuts  had  actual  possession  of  a  small 
house  upon  the  land  occupied  by  Mrs. 
Mansfield  as  their  tenant,  claiming  to  the 
extent  of  the  boundaries  called  for  in  their 
title  papers.  The  remainder  of  the  tract 
was  uninclosed.  A  claimant  of  the  land 
under  a  hostile  title  to  that  of  defendants 
in  error  built  a  cabin  upon  a  different  part 
of  the  premises,  and  induced  Mrs.  Mansfield 
to  move  into  it  and  attorn  to  him,  and  this 
action  [forcible  entry  and  detainer]  was 
brought  to  dispossess  her.  Defendants  in 
error,  under  these  facts,  had  possession  of 
the  entire  tract, — actual  possession  of  the 
house  occupied  by  their  tenant,  and  con- 
structive possession  of  the  remainder.  Con- 
structive possession  of  this  nature,  connect- 
ed as  it  is  with  actual  possession  of  a  part 
of  the  premises  is  of  a  higher  character 
than  that  which  follows  the  legal  title.  It 
will  perfect  a  defective  title,  under  the  stat- 
ute of  limitations,  and  raise  a  presumption 
of  grant,  when  held  for  sufficient  periods 
of  time.  .  .  .  We  think  that  construct- 
ive possession  of  this  character  is  sufficient 
to  enable  a  claimant  so  holding  to  maintain 
this  action." 

It  is  perceived  that  the  species  of  "con- 
structive possession"  enforced  in  these  two 
cases  in  no  wise  differs  from  the  ''effective 
possession"  mentioned  in  Hehard  v.  Boott, 
and  the  "virtual  possession"  mentioned  in 
M'Colman  v.  Wilkea,  3  Strobh.  L.  465,  61 
Am.  Dec.  637,  and  that  the  attributes  which 
pertain  to  an  actual  possession  belong  to  it. 
It  is  further  apparent  that  the  learned 
justice  who  prepared  the  opinion  in  the 
cases  quoted  from  carefully  distin- 
guished the  kind  of  constructive  possession 
— ^"effective  possession"  or  "virtual  posses- 
sion"— enforced  in  those  cases  from  the  gen- 
eral constructive  possession  which  the  law 
attaches  to  the  title  where  there  is  no  ac- 
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tual  possession  in  the  owner  of  the  title,  and 
no  one  in  adverse  possession.  It  is  also 
perceived  that  the  learned  justice  differen- 
tiated this  "effective  possession"  or  "virtual 
possesion"  from  technical  "actual  posses- 
sion" merely  for  the  sake  of  scientific  pre- 
cision or  logical  accuracy  of  thought,  and 
that  he  not  only  did  not  assign  to  it  a  dif- 
ferent office  and  effect  from  that  belonging 
to  actual  possession,  but  blended  the  two 
and  gave  them  the  same  effect;  that  is, 
treated  both  as  constituting,  in  effective  op- 
eration, a  single  possession.  In  so  treating 
them,  the  opinions  referred  to  not  only  held 
the  court  in  line  with  its  former  adjudica- 
tions above  referred  to  with  approval,  but 
preserved  its  harmony  with  the  overwhelm- 
ing weight  of  authority  in  this  country 
upon  the  special  phase  of  the  question  here- 
in considered,  as  shown  by  the  excerpts 
which  we  have  made  from  the  text-books 
quoted  above,  and  as  exhibited  by  the  vast 
number  of  cases  cited  in  the  notes  on  the 
pages  referred  to. 

The  substance  of  the  whole  matter,  as 
applied  to  the  present  controversy,  is  that, 
the  defendants  in  error  being  in  actual  pos- 
session of  a  part  of  the  tract  on  which  the 
timber  grew,  by  their  tenant  living  in  a 
house  built  upon  the  tract,  holding  under 
color  of  title,  and  claiming  the  land  as  their 
own  at  the  time  the  timber  was  felled  and 
the  logs  taken  away,  their  possession  ex- 
tended to  the  limits  or  boundaries  con* 
tained  in  their  title  papers,  which  covered 
the  space  where  the  trees  grew.  This  pos- 
session was  the  "effective  possession"  or 
"virtual  possession"  described  above,  and 
was  an  "adverse  possession,"  in  the  sense  in 
which  that  term  is  used  in  the  law.  Being 
thus  in  adverse  possession  of  the  land,  they 
were  likewise  in  adverse  possession  of  the 
timber  which  grew  upon  it,  and,  when  it 
was  felled  and  the  logs  hauled  away,  these 
logs  were  taken  from  their  possession;  and, 
within  the  authorities  cited,  and  under  the 
principles  stated,  they  were  entitled  to  pur- 
sue the  logs  by  the  appropriate  possessory 
action  (replevin)  ;  and,  to  sustain  the  ac- 
tion, they  did  not  need  to  go  further  than 
prove  their  status  as  above  outlined,  and 
the  taking,  without  deraigning  title  or  go- 
ing into  a  controversy  with  the  person  tak- 
ing the  logs  concerning  the  true  title  to 
the  land.  Any  other  view  would  place  the 
court  in  the  novel  position  of  holding  that 
one  in  adverse  possession  of  land,  claiming 
under  color  of  title,  may  recover  the  land 
itself  from  a  trespasser  by  a  possessory  ac- 
tion, but  must  bring  ejectment  for  timber 
cut  from  it,  or  (the  same  thing,  in  sub- 
stance) must  sustain  his  possessory  action 
for  the  timber  (replevin)  by  the  character 
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So,  recurring  to  the  speoial  point  previ- 
ously mentioned,  we  conclude  that  the  deed 
of  the  Cumberland  Ck>al  &  Coke  Company, 
«ven  if  admitted  in  evidence,  could  not  pro- 
tect Hizar  jBeaty's  estate  against  recovery  in 
the  present  action. 

It  is  insisted  by  the  plaintiffs  in  error  that 
his  exception  to  the  two  Gernt  deeds  above 
referred  to  should  have  been  sustained.  We 
<lo  not  think  so.  The  exceptions  were,  in 
substance,  that  those  two  deeds  did  not  de- 
scribe any  land.  This  is  a  mistake.  They 
refer  to  the  grant  by  its  number,  and  it  de- 
scribes the  land.  Id  cerium  eat  quod  cer- 
ium reddi  poteet. 

It  is  insisted  that  the  defendants  in  error 
•do  not  show  a  right  to  the  possession  of  any 
interest  in  the  logs  sued  for,  and  that  there 
can  be  no  recovery  in  replevin  in  such  a  case. 
To  this  it  need  only  be  replied  that  the 
whole  possessory  right  is  shown  to  be  in 
Bruno  Gernt.  It  is  immaterial  to  the  plain- 
tiffs in  error  if  he  join  others  with  him  in 
the  suit,  and  share  his  recovery  with  them. 

It  is  said  that,  after  the  date  of  his  deeds 
above  referred  to,  Bruno  Gernt  executed  a 
deed  to  Sydney  Beckwith  to  an  undivided 
450-acre8  interest  in  the  land  covered  by 
^rant  No.  3,329  and  that  it  does  not  appear 
but  that  the  logs  in  question,  or  some  of 
them,  were  cut  from  said  Beckwith's  land. 
This  is  an  immaterial  matter  to  the  plain- 
tiffs in  error  since  Beckwith  joined  in  the 
suit  below. 

It  is  said  that  part  of  the  logs  in  question 
were  cut  from  the  land  of  Marion  Stephens, 
4Uid  part  from  the  land  claimed  by  the  de- 
fendants in  error,  and  that  it  is  impossible 
to  distinguish  them.  This  is  immaterial, 
also,  since  it  appears  that  Marion  Stephens 
transferred  his  right  in  the  logs,  whatever 
it  might  be,  to  the  defendants  in  error  prior 
to  the  bringing  of  the  suit  below. 

The  foregoing  sufficiently  disposes  of  the 
real  matters  in  controversy,  and  we  need 
not  refer  to  or  consider  the  other  errors  as- 
signed. 

It  reaulia  that  the  judgment  of  the  court 
lelotD  must  he  affirmed. 

Wilkea,  J.,  dissenting: 

I  do  not  concur  with  the  majority  opinion. 
There  is  no  principle  better  established  than 
that  in  an  action  of  replevin  the  plaintiff 
must  show  either  a  general  or  special  prop- 
erty or  ownership  in  himself. 

In  Parham  v.  Riley,  4  Coldw.  5,  it  is  said : 
""The  purpose  of  the  action  of  replevin  is  to 
recover  in  specie  the  personal  chattel  which 
has  been  taken  and  detained  from  the  own- 
er's possession.  Under  the  plea  of  *not 
guilty.*  It  is  competent  for  the  defendant 
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.  .  .  to  show  that  the  title  to  the  prop- 
erty replevied  is  not  in  the  plaintiff,  but  in 
himself  or  a  third  person,  and  thereby  de- 
feat the  action.  The  plaintiff  cannot  suc- 
ceed unless  he  prove  either  a  general  or  spe- 
cial property  in  himself.  .  .  .  [Hence], 
property  acquired  by  robbery  does  not  vest 
such  title  in  the  trespasser  as  will  authorise 
him  to  maintain  the  action." 

Under  the  plea  of  not  guilty,  in  an  action 
of  replevin,  "the  material  inquiry  is  as  to 
the  property  of  the  plaintiff,  which  he  must 
be  prepared  to  prove.  If  this  issue  is  found 
against  him,  he  cannot  succeed."  2  Greenl. 
Ev.  663. 

"The  plaintiff  cannot  succeed,  then,  unless 
he  is  prepared  to  prove  either  a  general  or 
special  property  in  himself,  and  will  be  de- 
feated if  the  proof  shows  the  right  to  the 
property  and  possession  is  in  a  stranger, 
.  .  .  It  is  enough  for  this  case  to  say  that 
the  present  defendant  has  a  right  to  show 
that  the  plaintiffs  have  no  title,  or  that  the 
legal  right  to  the  property  is  outstanding  in 
.  .  .  anyone  else;  and,  if  he  succeeds  in 
doing  so,  the  plaintiffs  must  be  defeated." 
McFerrin  v.  Perry,  1  Sneed,  316. 

In  the  case  at  bar  the  plaintiff  is  relieved 
by  the  majority  from  showing  property  or 
title  in  himself,  and  his  right  to  recover  is 
made  to  depend  upon  constructive  posses- 
sion, although  actual  possession  would  not 
suffice  unless  the  right  to  that  possession  is 
shown  by  the  proof,  See  also  Collier  v. 
Yearwood,  5  Baxt.  581. 

To  the  same  effect  is  Hart  v.  Vinaant,  6 
Heisk.  618.  In  that  case  it  is  said:  "Situa- 
ted as  the  trees  were  out  of  which  the  rails 
were  made, — ^the  land  being  uninclosed,  and 
therefore  not  in  the  actual  possession  of  ei- 
ther party, — it  became  a  legitimate  and  nec- 
essary inquiry  to  ascertain  upon  whose  land 
they  stand,  not  for  the  purpose  of  trying  the 
question  of  title  to  the  land,  but  as  a  means 
of  determining  who  had  the  right  to  the  pos- 
session of  the  rails  when  made." 

In  Clement  v.  Wright,  40  Pa.  260,  it  is 
said:  In  the  absence  of  any  actual  adverse 
possession  of  wild  timber  land,  the  law  casts 
the  possession  on  the  owner;  and  proof  of 
title  was  therefore  admissible,  not  for  the 
purpose  of  trying  the  title,  but  to  prove  pos- 
session in  the  rightful  owners,  which  pos- 
session defendant  had  acquired  by  purchase. 
To  the  extent  that  it  was  legitimate  and 
necessary  to  inquire  into  the  ownership  or 
right  of  possession  of  the  rails,  it  was  in- 
cumbent on  both  parties  to  adduce  the  best 
evidence  of  title.  It  was  also  erroneous  to 
exclude  the  title  papers  of  defendant. 

The  action  of  replevin  is  based  upon  the 
trespass  in  the  taking;  and  in  such  actions 
of  trespass  the  plaintiff  must  show  an  actual 
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posBession,  t)r  a  Talid  title  in  himself  to  the 
premises  in  dispute.  Snoddy  y.  Kreutch,  3 
Head,  303;  Large  v.  Dennis,  5  Sneed,  597. 

The  title  required  in  cases  of  replevin  is 
the  same  as  in  actions  of  trover.  Cobbey, 
Eeplevin,  §  89.  When  a  plaintiff  is  in  ac- 
tual possession,  he  need  not  deraign  his 
title,  as  against  a  naked  trespasser.  Large 
V.  Dennie,  5  Sneed,  697. 

But  constructive  possession  can  never  be 
determined  to  be  in  any  other  than  the  legal 
owner  of  the  premises.  Therefore  the  plain- 
tiff in  this  action,  where  brought  for  a  cas- 
ual trespass  to  wild  and  unoccupied  lands, 
must  show  title  to  the  premises.  Polk  v. 
Henderson,  9  Yerg.  310;  Douling  v.  Hick- 
mon,  4  Hayw.  (Tenn.)  170;  West  v.  Lanier, 
9  Humph.  771;  Bailey  v.  Masaey,  2  Swan, 
168. 

As  we  understand  the  opinion  of  the  ma- 
jority, any  person  having  constructive  pos- 
session, but  not  actual  occupancy,  of  prem- 
ises, may  bring  an  action  of  replevin  for  tim- 
ber cut.  If  so,  then,  in  case  of  an  interlap 
or  any  other  conflict  of  title,  in  which  both 
parties  have  possession  of  psrt  and  title  pa- 
pers for  the  remainder,  either  party  may 
bring  replevin  against  the  adverse  claimant, 
without  showing  title  and  ownership,  be- 
cause each  has  constructive  possession  of  the 
same  grade  and  dignity.  In  additioui  it 
is  a  solecism  to  speak  of  constructive  pos- 
session which  is  not  based  upon  ownership 
and  title,  for,  in  order  to  show  oonstnictive 
possession,  title  and  ownership  must  appear 
as  its  basis.  The  correct  doctrine,  as  I  un- 
derstand it,  is  that  a  party  in  actual  posses- 
sion or  occupancy  of  land,  as  when  it  is  in- 
closed, etc.,  may  maintain  replevin  against 
a  naked  trespasser  who  does  not  claim  title. 
But  where  there  are  two  parties  claiming 
title  to  land,  and  neither  in  occupancy, 
neither  may  maintain  replevin  for  timber 
cut  on  the  disputed  premises,  and  certainly 
not  without  showing  "ownership,"  which  in 
the  case  of  real  estate* is  synonymous  with 
''title,"  and  title  cannot  be  tried  in  an  ac- 
tion of  replevin.  As  is  said  in  Cobbey  on 
Replevin,  §  376.  'In  replevin  for  logs  cut 
and  removed  by  defendants  from  the  lai^d 
to  which  plaintiff  claims  title,  proof  that 
the  plaintiff  was  in  actual  possession  and 
occupancy  of  the  land  at  the  time  of  such 
cutting  and  removal  is  sufficient  to  enable 
him  to  maintain  the  action,  without  proof 
of  a  paper  title,  unless  the  defendants  prove 
an  adverse  title  thereto  of  a  higher  charac- 
ter than  a  mere  possessory  title.  But  where 
the  land  was  unoccupied  when  the  logs  were 
taken,  plaintiff  must  show  that  he  is  the 
real  owner,  and  trace  his  title  to  the  gov- 
ernment. Where  a  trespasser  settled  on 
.timber  land  for  the  purpose  of  cutting  the 
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timber  thereon,  such  settlement  does  not  con- 
stitute him  an  adverse  claimant,  and  the 
true  owner  may  bring  replevin  for  the  loga 
and  the  timber  so  cut."  To  the  same  effect 
see  also,  24  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  486,  §  8;  Hungerford  v.  Redford,  29 
Wis.  345;  MoNarra  v.  Chicago  d  N.  W.  R. 
Co,  41  Wis.  69;  Wadleigh  v.  Marathon 
County  Bank,  68  Wis.  646,  17  N.  W.  314. 

The  majority  opinion  refers  to  Cobbey  on 
Replevin,  |§  353,  374-376,  382;  and  |  353 
is  copied,  which  explicitly  and  directly  sup 
ports  this  dissent,  by  stating,  in  substance, 
that,  where  there  are  adverse  claimants  to 
land,  replevin  will  not  lie  for  timber  cut  1^ 
one  of  them.  Section  376  we  have  already 
copied.  The  gist  of  that  section  is  that,  when 
the  land  is  unoccupied  when  the  logs  are 
taken,  the  plaintiff  must  show  that  he  is  the 
real  owner,  and  trace  bis  title  to  the  govern- 
ment. So  in  §  354  it  is  said:  "Where  the 
land  is  wild,  unindosed,  the  plaintiff  must 
show  a  good  legal  title,  as  constructive  pos- 
session follows  the  legal  title."  Johnson 
V.  ElMDOod,  63  N.  Y.  431.  To  the  same  effect 
is  Hart  v.  Vinsant,  6  Heisk.  616. 

In  Hungerford  v.  Bedford,  29  Wis.  345,  it 
is  said:  "Action  to  recover  the  possession  of 
a  quantity  of  pine  logs,  alleged  to  have  been 
cut  by  the  defendants  on  a  certain  tract  of 
land  belonging  to  the  plaintiff,  and  by  them 
removed  therefrom.  The  complaint  is  in 
the  usual  form.  The  answer  is  a  general  de- 
nial, and  an  averment  that  the  land  upon 
which  the  logs  were  cut  and  from  which 
they  were  removed  belongs  to  the  defend- 
ants. The  plaintiff  recovered  judgment  in 
the  circuit  court,  from  which  the  defendants 
have  appealed.  1.  It  appears  by  the  evi- 
dence that  the  land  from  which  the  logs  were 
taken  was  unoccupied;  and  it  was  therefore 
necessary  that  the  plaintiff  should  prove 
that  he  was  the  owner  thereof  before  he 
could  recover  the  logs.  The  owner  of  the 
land  is  the  owner  of  the  logs,  and  entitled  to 
the  possession  of  the  same.  To  prove  his 
title  to  the  land,  the  plaintiff  gave  in  evi- 
dence a  conveyance  thereof  executed  by  Eli 
P.  May  and  wife  to  Wm.  B.  Ogden,  dated 
January  21,  1867;  also  conveyances  of  the 
same  land  executed  by  Ogden  to  Flagg,  by 
Flagg  to  Rumsey,  and  by  Rumsey  to  the 
plaintiff.  The  latter  of  these  conveyances 
is  dated  August  17,  18(i8.  This  is  all  of  the 
testimony  relating  to  plaintiff's  title  to  the 
land,  and  it  is  clearly  insufficient.  It  fails 
entirely  to  show  that  May  or  any  other 
grantor  in  either  of  the  above-mentioned 
conveyances  had  any  title  to  the  land,  and 
hence  fails  to  show  that  the  plaintiff  has 
title  thereto.  A  merely  colorable  title  in 
th«*  plaintiff  is  not  alone  sufficient  to  entitle 
him  to  judgment  in  an  action  like  thia^ 
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where,  as  in  this  ease,  the  land  is  unoc- 
cupied. Had  he  been  in  the  actual  posses- 
sion and  occupancy  of  the  land  when  the 
logs  were  cut,  he  could  have  maintained 
this  action  without  making  any  proof  what- 
erer  of  a  paper  title,  unless  the  defendants 
proved  an  adverse  title  thereto  of  a  higher 
character  than  a  mere  possessory  one.  But 
the  plaintiff  was  not  in  actual  possession 
of  the  land  when  the  logs  were,  cut,  which 
was  in  winter  of  1868,  1869,  and  he  shows 
no  title  in  himself  to  the  land,  except  one 
which  is  merely  colorable.  If  the  plaintiff 
is  not  the  real  owner  of  the  land,  and  the 
defendants  shall  be  compelled  to  pay  the 
judgment  which  he  recovered  against  them 
in  the  circuit  court,  what  rule  of  law  will 
prevent  such  owner  from  bringing  an  action 
against  them  for  the  same  logs,  and  recover- 
ing therein  T  No  such  rule  has  been  con- 
tended for  in  this  case,  and  we  are  not 
aware  that  there  is  any  such  rule.  The  fact 
that  a  ii'covery  by  the  holder  of  a  merely 
colorable  title  is  no  bar  to  a  recovery  by  the 
real  owner  demonstrates  that  none  but  the 
real  owner  can  recover." 

In  McNarra  v.  Chicago  d  N.  W.  R.  Co. 
41  Wis.  74,  it  is  said:  "The  title  neces- 
Barj-  to  be  proved  in  order  to  maintain  the 
action  is  the  same  as  in  an  action  of  tres- 
pass quare  olwusum  fregit  or  in  replevin  for 
timber  cut  and  removed  by  a  trespasser 
from  the  lands  of  the  plaintiff.  In  either 
caso,  if  the  btnds  upon  which  the  trespass 
was  committed  were  vacant  and  unoccupied, 
the  plaintiff  must  prove  his  title  thereto,  or 
he  cannot  recover.  But  if  he  was  in  the  ac- 
tual possession  and  occupancy  of  the  land 
when  the  trespass  was  committed,  he  may 
maintain  trespass  or  replevin,  according  to 
the  exigencies  of  the  case,  without  making 
any  proof  of  a  paper  title,  unless  the  de- 
fendant prove  an  adverse  title  thereto  of  a 
higher  character  than  a  mere  possessory 
one.  Hungerford  v.  Bedford,  29  Wis.  345. 
In  this  case  the  plaintiff  showed  himself 
in  actual  possession  of  the  land  at  the  time 
of  the  injury,  and  the  defendant  did  not 
show  or  attempt  to  show  any  outstanding 
adverse  title  thereto.  Hence  the  plaintiff's 
possession  was  sufficient  to  sustain  the  ac- 
tion, and  he  was  not  required  to  establish 
a  higher  or  better  title.*' 

In  the  present  case  there  is  a  claim  of 
title  by  both  parties.  Neither  is  in  actual 
possession  or  occupancy.  Both  are  in  con- 
structive possession.  According  to  the  ma- 
jority, each  would  have  a  right  to  replevy 
from  the  other,  and  no  inquiry  of  ownership 
or  title  is  allowable. 

One  may  have  a  slightly  higher  grade  of 
constructive  possession;  but  this  could  only 
be  determined  by  a  comparison  of  titles, 
69  L.  R.  A. 


which  is  not  allowed.  Both  have  construct- 
ive possession,  and,  under  the  opinion  of 
the  majority,  each  may  maintain  replevin; 
but  neither  is  required  to  show  ownership 
or  title  on  which  constructive  possession  is 
based. 

This  is  a  new  doctrine,  not  supported  by 
reason  or  authority,  and  I  most  respectfully 
dissent  from  such  holding.  In  dissenting,  I 
controvert  none  of  the  authorities  cited  by 
the  majority,  but,  so  far  as  they  are  appli- 
cable, they  support  the  view  expressed  in 
this  dissent.  The  majority  hold  that  title 
cannot  be  inquired  into,  and  at  the  same 
time  proceed  to  inquire  into  the  title  to  see 
whether  the  plaintiff  has  constructive  pos- 
session. Not  only  so,  but  they  pass  upon 
defendant's  title,  and  pronounce  it  champer- 
tous.  As  to  the  difference  between  actual 
and  constructive  possession,  and  the  differ- 
ent grades  of  constructive  possession  the 
mass  of  authorities  cited  by  the  majority  is 
wholly  unnecessary.  The  entire  subject  is 
fully,  ably,  and  exhaustively  discussed  in 
Oreen  v.  Cumherlcmd  Coal  do  Coke  Co,  110 
Tenn.  35,  72  S.  W.  469;  but  I  think  much 
of  the  reasoning  of  the  majority  opinion  in 
this  case  is  in  conflict  with  the  holding  in 
the  Cumberland  Coal  d  Coke  Case, 

The  case  of  Mansfield  v.  Northout,  112 
Tenn.  536,  80  S.  W.  437,  holds  that  con- 
structive possession  is  sufficient  to  sustain 
the  action  of  forcible  entry  and  detainer. 
But  the  action  of  forcible  entry  and  de- 
tainer is  maintained  upon  grounds  different 
from  an  action  of  replevin.  The  only  ques- 
tion in  an  action  of  forcible  entry  and  de- 
tainer is  one  of  possession.  Title  or  owner- 
ship is  not  necessary  to  be  shown.  Only 
two  questions  are  inquired  into,  viz:  (1) 
Who  was  in  possession?  (2)  How  was  that 
possession  lost?  Davidson  v.  Phillips,  9 
Yerg.  95,  30  Am.  Dec.  393.  A  trespasser 
who  has  no  title,  whatever  may  recover  from 
the  true  owner  if  his  possession  is  disturbed. 
Ihid.  And  the  statute  expressly  provides 
that  in  such  actions  the  estate  or  merits  of 
the  title  shall  not  be  inquired  into.  Shan- 
non's Code,  §  5103.  But  in  replevin,  owner- 
ship and  right  to  possession  must  be  shown, 
and  not  mere  actual  possession  alone.  Mo- 
Ferrin  v.  Perry,  I  Sneed,  317,  and  other 
cases  cited,  supra. 

But  I  will  pursue  the  matter  no  further; 
simply  contenting  myself  with  the  state- 
ment that  I  am  of  the  opinion  the  cases 
cited  by  the  majority  opinion  do  not  lead  to 
the  result  reached,  but  to  the  contrary.  I 
cite  in  support  of  this  dissent  the  following 
authorities  relied  on  by  the  majority:  24 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  486;  Cob- 
bey,  Replevin,  §§  353,  376,  and  other  sec- 
tions; Cooper  V.  Watson,  73  Ala.  252,  255; 
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Anderson  v.  Hapler,  34  111.  436,  439,  85  Am. 
Dec.  318,  and  cases  cited;  Btockwell  v. 
Phelps,  34  N.  Y.  363,  90  Am.  Dec.  710;  Page 
V.  Fowler,  28  Cal.  605,  610;  Rees  v.  Higgins, 
«  Kan.  App.  832,  834,  61  Pac  500;  Hart  v. 
Vinsant,  6  Heisk.  616,  directly  in  point. 


XOUISVILLE  k  NASHVILLE  RAILROAD 
COMPANY,  Plff,  in  Err,, 

V. 

E.  C.  DILLARD. 


(. 


.Tenn. 


.) 


:i.  The  eondnetor  of  a  paasenarer  train 
cannot  be  regrarded  as  In  a  separate 
department  of  service  from  a  brakeman 
of  a  freight  train,  so  as  to  render  the  rail- 
road company  llabVe  for  injury  to  the  latter 
by  his  negligence. 

a.  After  a  master  has  exercised  due 
care  In  the  selection  of  servants, 
the  danger  arising  from  the  negligence  of  a 
fellow  servant  is  one  which  is  yoluntarlly 
assumed  by  a  person  going  Into  the  service  of 
the  master ;  It  being  a  risk  for  which  satisfac- 
tory compensation  is  presumed  to  have  been 
rendered  by  the  larger  wages  he  can  earn  in 
such  service  than  in  other  employments. 

(March  18,  1905.) 

^  RROR  to  the  Circuit  Court  for  Sumner 
-L^  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  negligence  for  which  de- 
fendant was  responsible.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Seaj  A  Seaj  for  plaintiff  in  er- 
ror. 

Messrs.  B.  F.  Prootor  and  J.  D.  G. 
Morton  for  defendant  in  error. 

Neil,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  in  the  circuit 
court  of  Sunmer  county  to  recover  damages 
for  an  injury  inflicted  upon  the  foot  of  the 
defendant  in  error  in  a  collision  that  oc- 
curred in  November,  1002,  at  Hendersonville, 
on  the  line  of  the  plaintiff  in  error,  between 
a  freight  train  and  a  passenger  train.  There 
were  verdict  and  judgment  in  the  court  be- 
low and  the  railway  company,  after  motion 
for  a  new  trial  had  been  overruled,  appealed 
and  assigned  errors. 

The  defendant  in  error  was  a  brakeman 
on  the  freight  train.    The  declaration  con- 


NoTE. — As  to  when  conductor  is  deemed  to  be 
a  coservant  of  other  railroad  employees,  in- 
cluding his  relation  to  members  of  crews  of 
other  trains,  see  also  note  to  Jackson  v.  Norfolk 
A  W.  R.  Co.  40  L.  R.  A.  3S7. 

For  a  case  in  this  series  holding  that  con- 
ductor of  one  train  Is  not  a  fellow  servant  of  a 
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tained  counts  on  the  negligence  of  the  train 
despatcher,  the  negligence  of  the  conductor 
of  the  freight  train,  and  the  negligence  of 
the  conductor  of  the  passenger  train.  To 
the  last-mentioned  count — ^the  third — ^there 
was  a  demurrer  filed,  raising  the  question 
that  the  conductor  on  the  passenger  train 
stood  in  the  relation  of  fellow  servant  to 
the  train  crew  of  the  freight  train,  and 
hence  to  the  defendant  in  error,  the  brake- 
man  on  that  train;  and  therefore  the  com- 
pany would  not  be  liable  to  him  for  an  in- 
jury caused  by  the  negligence  of  such  pas- 
senger conductor.  This  demurrer  was  over- 
ruled by  the  circuit-court  judge,  and  his  ac- 
tion on  this  matter  forms  the  subject  of  the 
first  assignment  of  error,  which  we  shall 
now  proceed  to  consider. 

The  first  assignment  of  error  raises  the 
question  whether  the  conductor  on  the  pas- 
senger train  was  the  fellow  servant  of  the 
brakeman  on  the  freight  train,  or  whether 
such  conductor  stood  in  the  relation  of  vice 
principal  to  the  brakeman. 

In  our  latest  case  upon  the  subject  {Ohio 
River  d  C  R,  Co,  v.  Edwards,  111  Tenn. 
31,  70  8.  W.  897)  it  is  said:  "The  mere 
superiority  in  dignity,  gradej  or  compensa- 
tion, in  favor  of  one  servant  of  a  common 
principal  over  other  servants,  is  not  a  mark 
by  which  to  distinguish  whether  or  not  the 
former  is  a  vice  principal.  .  .  .  The 
most  general  test  is  that,  in  order  to  be  a 
vice  principal,  a  servant  must  so  far  stand 
in  the  place  of  his  master  as  to  be  charged 
in  the  particular  matter  with  the  perform- 
ance of  a  duty  towards  the  inferior  which, 
under  the  law,  the  master  owes  to  such 
servant, — ^as  furnishing  tools  {Chithrie  v. 
Louisville  d  N,  R.  Co,  11  Lea,  372,  47  Am. 
Rep.  280),  or  machinery  and  appliances 
(Louisville  d  N.  R.  Co,  v.  Lahr,  86  Tenn. 
335,  341,  6  S.  W.  663) ,  or  giving  orders  vrith 
respect  to  work  to  be  done  by  the  subordi- 
nate {Nashville  O.  d  8t,  L,  R,  Co,  v.  Hand- 
man,  13  Lea,  423,  420).  A  test  frequently 
stated  in  our  cases  is  the  authority  to  give 
orders,  as  a  vice  principal,  to  the  subordi- 
nate servant,  in  directing  him  when,  where, 
and  how  to  work.  .  .  .  Some  illustrations 
of  the  foregoing  are  seen  in  the  following 
cases:  Louisville  d  N,  R,  Co.  v.  Bowler,  9 
Heisk.  866;  Louisville  d  N,  R.  Co.  v.  North- 
ington,  91  Tenn.  56,  16  L.  R.  A.  268,  17  S. 
W.  880;  Chattanooga  Electric  R.  Co.  v.  Law- 
son,  101  Tenn.  408,  409,  47  S.  W.  489.  In 
these  cases  a  section  boss  was  held  to  stand 


brakeman  on  another  train,  see  Daniel  v.  Chesa- 
peake &  O.  R.  Co.  16  L.  R.  A.  388. 

On  the  question  whether  railroad  servants 
working  on  different  trains  are  fellow  servants 
generally,  see  cases  in  note  to  Sofleld  v.  Guggoi- 
helm  Smelting  Co.  50  L.  R.  A.  431. 
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as  a  vice  principal  to  the  section  hands  un- 
der him  because  he  had  power  to  order  them 
with  respect  to  their  work,  and  also  because 
it  was  his  duty  to  see  that  they  had  proper 
tools  with  which  to  work.  In  E<i8t  Tennes- 
see d  W.  "N.  C,  R,  Co,  V.  Collins,  85  Tenn. 
227,  1  S.  W.  883,  and  Louisville  d  N.  R.  Co. 
V.  Martin,  87  Tenn.  398,  3  L.  R.  A.  282,  10 
"S.  W.  772,  it  was  held  that  the  engineer  was 
the  vice  principal  of  the  brakeman  on  a 
train,  when,  in  the  absence  of  the  conductor, 
he  had  power  to  give  the  brakeman  orders 
in  respect  to  his  work,  but  otherwise  not; 
and  in  East  Tennessee,  F.  d  O.  R.  Co,  v. 
WHght,  100  Tenn.  66,  42  S.  W.  1065,  it  was 
held  that  the  conductor  stands  as  vice  prin- 
•cipal  to  all  of  the  train  force,  because  they 
are  all  under  his  orders."  To  the  same 
effect,  Illinois  C,  R.  Co.  v.  Spence,  03  Tenn. 
173,  42    Am.  St.  Rep.  907,  23  S.  W.  211. 

The  conductor  of  the  passenger  train  in 
•question,  however,  had  no  power  to  give 
orders  to  the  brakeman  on  the  freight  train. 
This  ground  for  adjudging  the  relation  of 
vice  principal  and  of  servant  thereunder  did 
not,  therefore,  exist.  Was  the  conductor  of 
the  passenger  train  charged  with  any  of  the 
personal  duties  of  the  master  towards  the 
i>rakeman  on  the  freight  train?  Was  he 
charged  with  the  duty  of  furnishing  tools 
and  appliances  or  a  safe  place  to  work? 
There  is  nothing  to  show  that  he  was 
charged  with  such  duties.  Was  the  passen- 
ger conductor  in  charge  of,  or  engaged  in,  a 
separate  department  of  the  master's  busi- 
ness T 

In  this  state  the  departmental  doctrine  is 
recognized  in  railway  cases.  The  grounds 
•on  which  it  rests  are  thus  stated  in  Coal 
Creek  Min.  Co.  v.  Davis.  90  Tenn.  711,  719, 
720,  18  8.  W.  387,  389:  "The  doctrine  rests 
upon  the  theory  that  the  vast  extent  of  the 
business  of  railway  companies  has  led  to  the 
division  of  their  business  into  separate  and 
distinct  departments ;  that,  by  reason  of  this 
•division,  a  servant  in  one  branch  or  depart- 
ment has  no  sort  of  association  or  connection 
with  one  in  another  department;  that  this 
absence  of  association  gives  the  servant  no 
opportunity  of  observing  the  character  of  a 
servant  in  another  department  of  labor,  and 
no  opportunity  to  guard  against  the  negli- 
gence of  such  servant.  The  want  of  conso- 
ciation is  the  idea  underlying  this  limita- 
tion. This  rule  has  not  been  extended  by  us 
beyond  railroad  corporations,  and  we  are 
not  disposed  to  extena  it  further  than  to  the 
class  of  employments  to  which  it  has  been 
heretofore  limited." 

Under  this  doctrine,  it  has  been  held  that 
a  track  repairer  was  in  a  different  depart- 
ment from,  and  hence  not  the  fellow  serv- 
ant of,  the  crew  of  a  train  running  upon  the 
track  (Hay ties  v.  East  Tennessee  d  O.  R. 
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Co.  3  Coldw.  222); -for  the  same  reason, 
that  a  section  foreman  was  not  the  fellow 
servant  of  the  train  crew  {Nashville  d  C. 
R.  Co.  V.  Carroll,  6  Heisk.  347,  361) ;  that 
a  watchman  was  not  the  fellow  servant  of 
an  engineer  {Louisville  d  N.  R.  Co.  v.  Rob- 
ertson, 9  Heisk.  276)  ;  a  telegraph  operator 
at  a  way  station  not  the  fellow  servant  of 
the  conductor  of  a  train  {East  Tennessee, 
V.  d  O.  R.  Co.  V.  De  Armond,  86  Tenn. 
73,  6  Am.  St.  Rep.  816,  5  S.  W.  600) ;  a 
car  inspector  not  the  fellow  servant  of  the 
crew  of  a  switch  engine  ( Taylor  v.  Louisville 
d  N.  R.  Co.  93  Tenn.  307,  27  S.  W.  663)  ; 
a  depot  agent  not  the  fellow  servant  of  the 
conductor  of  a  train  {Louisville  d  N.  R. 
Co.  V.  Jackson,  106  Tenn.  438,  61  S.  W. 
771) ;  a  bridge  crew  not  the  fellow  servant 
of  the  crew  of  a  freight  train  {Freeman  v. 
Illinois  C.  R.  Co.  107  Tenn.  340,  64  S.  W. 
1 ) ;  and  an  engineer  not  the  fellow  servant 
of  a  telegraph  operator  {Illinois  C.  R.  Co. 
V.  Bentz,  108  Tenn.  670,  58  L.  R.  A.  690, 
91  Am.  St.  Rep.  763,  69  S.  W.  317). 

We  have  no  case  holding  that  separate 
trains  constitute  separate  and  distinct  de- 
partments of  railway  service;  nor  do  we 
think  they  can  be  so  treated  on  principle. 
The  reason  underlying  the  departmental 
doctrine  resides  in,  as  already  stated,  the 
need  of  consociation  to  enable  coemployeeS 
to  judge  of  the  caution,  diligence,  and  effi- 
ciency of  each  other,  in  order  that  they 
may  properly  protect  themselves  against 
notrligence.  In  distinct  departments  of  the 
service  they  are  regarded  as  constantly 
working  apart  from  each  other,  without  the 
oppcirtunity  of  mutual  observation  and  crit- 
icism. This  reason,  however,  cannot  be  held 
to  apply  to  the  crews  of  different  trains 
running  upon  tho  tracks  of  the  same  com- 
pany. It  does  not  appear  that  suoh  crews 
are  permanently  attached  to  any  special 
trains.  Moreover,  even  if  not  associated 
upon  the  same  train,  the  crews  of  each 
train,  in  passing  and  repassing  and  in  min- 
gling with  each  other  in  the  handling  of 
traffic  in  the  course  of  their  work,  necessarily 
have  hn  opportunity  of  judging  to  some  ex- 
tent how  the  various  trains  are  managed  by 
the  people  who  man  them.  At  best,  the 
amelioration  of  the  dangers  incident  to  a 
hazardous  business  cannot  be  very  great  for 
the  servants  of  a  common  master,  even 
when  they  work  in  the  same  department, 
where  the  number  of  such  coemployees  is 
great,  as  very  often  happens  in  the  railway 
business,  and  in  other  kinds  of  business. 

If  the  conductor  of  the  passenger  train  in 
question  had  no  control  over  the  brakeman 
on  the  freight  train,  or  was  n«t  charged  with 
any  duty  of  the  master  towards  him,  as  in 
the  furnishing  of  tools  and  appliances  or  a 
safe  place  to  work,  or  was  not  in  a  different 
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department  of  the  master's  service  (and  we 
have  seen  that  he  had  no  such  powers  and 
bore  no  such  relation),  which  are  the  only 
exceptions  our  cases  recognize  as  taking  co- 
employees  out  of  the  class  of  fellow  servants, 
then  the  said  conductor  and  brakeman  were 
fellow  servants,  and  the  master  was  not  lia- 
ble for  the  injuries  inflicted  upon  one  by  the 
negligence  of  the  other.  This  conclusion 
seems  inevitable,  on  principle. 

The  weight  of  authority  likewise  supports 
this  conclusion.  Baltimore  d  0.  R,  Co.  v. 
Andre%o8,  17  L.  R.  A.  191,  1  C.  C.  A.  636. 
6  U.  S.  App.  75,  50  Fed.  728;  Kerlin  v.  Chi- 
cagOy  P.  d  8t,  L.  R.  Co.  bit  Fed.  186-188; 
8t.  Louis,  I.  M,  d  8.  R.  Co.  v.  Needham, 
25  L.  R.  A.  837,  11  C.  C.  A.  56,  27  U.  S. 
App.  227,  63  Fed.  107,  112;  Northern  P.  R. 
Co.  V.  Maae,  11  C.  C.  A.  63,  27  U.  S.  App. 
238,  63  Fed.  114;  MoM aster  v.  Illinois  C.  R. 
Co.  66  Miss.  264,  268,  7  Am.  St.  Rep.  654, 
657,  4  So.  59;  Pittsburg  Ft.  W.  d  C.  R.  Co. 
V.  Devinney,  17  Ohio  St.  197.  There  are 
other  cases  holding  a  contrary  view.  Madr 
den  V.  Chesapeake  d  0.  R.  Co.  28  W.  Va. 
617,  618,  57  Am.  Rep.  695-697;  Daniel  v. 
Chesapeake  d  0.  R.  Co.  36  W.  Va.  397,  411, 
413,  417,  419,  16  L.  R.  A.  383,  387,  389, 
390,  32  Am.  St.  Rep.  870,  882,  885,  888,  889, 
15  S.  E.  162;  Ijouisville  d  N.  R.  Co.  v. 
Edmund,  23  Ky.  L.  Rep.  1049,  64  S.  W.  727. 
The  Kentucky  case  is  based,  in  substance, 
on  the  ground  that  separate  trains  consti- 
tute separate  departments  or  that  they  are 
equivalent  thereto,  because  the  crews  of  such 
separate  trains  are  "so  disconnected  as  not 
to  give  the  one  a  right  or  opportunity  for 
controlling,  admonishing,  or  even  observing 
the  manner  of  the  colaborers  doing  his 
w<»rk."  We  have  already  held  this  distinc- 
tion inadmissible,  in  a  former  part  of  this 
opinion.  The  substance  of  the  West  Virgin- 
ia cases  (both  collision  cases),  as  we  un- 
derstand them,  is  that  it  is  the  personal 
duty  of  the  master  to  keep  the  way  clear, 
and  that  each  conductor  in  charge  of  a  train 
should  be  regarded  as  representing  the  mas- 
ter for  that  purpose.  We  think  this  view 
is  fully  met  by  the  reasoning  of  Sanborn, 
J.,  in  St.  Louis,  I.  M.  d  8.  R.  Co.  v.  Need- 
ham,  25  L.  R.  A.  837,  II  C.  C.  A.  56,  27  U. 
S.  App.  227,  63  Fed.  107,  112.  In  that  case 
it  appeared  there  was  a  rule  of  the  company 
which  provided  "that  conductors  of  all 
trains,  when  approaching  meeting  points 
where  they  are  to  take  the  siding,  must  go 
to  the  forward  part  of  trains,  and  attend 
to  the  switch  in  person.  On  train  leaving 
the  siding,  they  must  set  up  switch  for  the 
main  track  in  person.  Conductors  must  not 
assign  this  duty  to  anyone,  but  must  attend 
to  it  in  person  in  every  instance."  The  de- 
cedent was  a  fireman  on  a  passenger  train 
running  south  from  Little  Rock,  Arkansas, 
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December  16,  1889.  About  two  hours  before 
this  passenger  train  arrived  at  Alexander,  a 
station  10  miles  south  of  Little  Rock,  the 
conductor  of  a  construction  train  of  the 
railroad  company  caused  the  switch  of  the 
spur  track  at  that  place  to  be  opened,  ran 
his  train  upon  that  track  and  then  ran  it 
north  to  Little  Rock,  and  left  the  switch 
open,  when  it  was  his  duty  to  close  it.  The 
passenger  train  ran  into  the  open  switch » 
and  Mr.  Needham  was  killed.  In  answer  to 
the  contention  that  it  was  the  personal  duty 
of  the  manter  to  make  and  keep  the  way 
safe,  the  court,  among  other  things,  said: 
"The  line  of  demarcation  between  the  abso- 
lute duty  of  the  master  and  the  duty  of  the 
servants  is  the  line  that  separates  the  work 
of  construction,  preparation,  and  preserva- 
tion from  the  work  of  operation.  Is  the 
act  in  question  work  required  to  construct, 
to  prepare,  to  place  in  a  safe  location,  or  to 
keep  in  repair  the  machinery  furnished  by 
the  employer?  If  so,  it  is  his  personal 
duty  to  exercise  ordinary  care  to  perform 
it.  Is  the  act  in  question  required  to  prop- 
erly and  safely  operate  the  machinery  fur- 
nished, or  to  prevent  the  safe  place  in 
which  it  was  furnished  from  becoming  dan- 
gerous through  its  negligent  operation?  If 
so,  it  is  the  duty  jof  the  servants  to  per- 
form that  act,  and  they,  and  not  the  master, 
assume  the  risk  of  negligence  in  its  per- 
formance. The  roadbed,  ties,  tracks,  sta- 
tions, rolling  stock,  and  all  the  appurte- 
nances of  a  well-equipped  railroad  together 
constitute  a  ^eat  machine  for  transporta- 
tion. It  is  the  duty  of  the  railroad  com- 
pany to  use  ordinary  care  to  furnish  a 
sound  and  reasonably  safe  machine,  to  use 
due  diligence  to  keep  it  in  proper  repair, 
and  to  use  ordinary  care  to  employ  reason- 
ably competent  servants  to  operate  it;  but. 
when  this  auty  is  performed,  the  duty  rests 
upon  the  servants  to  operate  it  carefully. 
In  the  case  before  us  there  is  no  evidence 
that  the  conductor  who  negligently  left 
the  switch  open  was  not  selected  with  rea- 
sonable care.  There  is  no  claim  that  there 
was  any  defect  in  the  switch  that  hindered 
or  prevented  the  conductor  from  closing  it. 
The  company  furnished  a  switch  sufficient 
to  move  the  rails,  and  used  due  care  in 
selecting  the  servant  to  operate  it.  Before 
this  servant  commenced  to  operate  it,  the 
switch  was  closed,  so  that  the  passenger 
train  on  which  the  decedent  was  killed 
might  have  passed  in  safety.  It  became 
the  duty  of  the  conductor,  in  the  operation 
of  the  railroad,  to  open  this  switch,  land  to 
run  his  train  through  it  upon  the  spur 
track.  He  did  so.  It  then  became  his  duty 
to  take  his  train  off  the  spur  track  and  to 
close  the  switch.     He  took  his  train  off  and 
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proceeded  south,  but  carelessly  left  the 
switch  open.  His  negligence  was  not  in  the 
construction,  preparation,  or  repair  of  the 
railroad,  but  in  its  operation.  The  rail- 
road was  safe  before  he  made  it  unsafe  by 
his  negligence  in  operating  it,  and  he  was 
discharging  none  of  the  personal  duties  of 
the  master,  but  one  of  the  duties  of  the  serv- 
ant, when  he  became  guilty  of  the  fatal 
negligence.  Any  other  holding  would  anni- 
hilate the  now  settled  rule  of  liability  for 
the  negligence  of  fellow  servants.  It  will 
not  do  to  say  that  the  timely  movement 
and  fastening  of  a  switch  in  the  ordinary 
operation  of  a  railroad  is  requisite  to  pro- 
vide a  safe  place  for  the  next  train  to  be 
operated  In,  and  hence  is  one  of  the  person- 
al duties  of  the  master.  Under  such  a  rule, 
it  would  become  the  absolute  duty  of  the 
master  to  so  operate  all  switches,  all  turn- 
tables, the  levers  of  all  engines,  all  brakes, 
all  cars,  and  every  appurtenance  of  the  rail- 
road, that  every  place  upon  it  should  at  all 
times  be  safe,  and  no  negligence  of  any  em- 
ployee could  ever  cause  an  injury  to  an- 
other servant  for  which  the  master  might 
not  be  held  liable.  At  the  instant  of  the 
injury  every  place  in  which  an  injury  is  in- 
flicted is  unsafe.  The  test  of  liability  is 
not  the  safety  of  the  place  nor  of  the  ma- 
chinery at  the  instant  of  injury,  but  the 
character  of  the  'duty,  the  negligent  per- 
formance of  which  caused  the  injury.  Was 
it  a  duty  of  construction,  preparation,  or 
repair,  or  was  it  a  duty  of  operation  of  tho 
machine?  In  our  opinion,  the  duty  of 
opening  and  closing  a  switch  in  the  ordi- 
nary operation  of  a  railroad  is  not  one  of 
the  personal  duties  of  the  master,  but  a 
duty  of  operation, — a  duty  of  the  servant, — 
for  negligence  in  the  discharge  of  which 
another  servant  of  the  same  master,  en- 
gaged in  operating  a  train  over  the  same 
railroad,  cannot  recover." 

And  it  was  well  said  by  Brewer,  J.,  in 
Hotoard  v.  Denver  d  R.  O,  R,  Co.  26  Fed. 
837,  842, — a  collision  case:  "It  will  not  do 
to  say  that,  because  Ryan's  engine  was  in 
the  way,  and  collided  with  decedent's  train, 
the  track  was  not  clear,  and  therefore  the 
master  had  failed  in  his  duty  of  providing  a 
safe  place  for  the  employee  to  work  in  and 
upon.  The  negligent  use  by  one  employee 
of  perfectly  safe  machinery  will  seldom  be 
adjudged  a  breach  of  the  master's  duty  of 
providing  a  safe  place  for  other  employees. 
Such  a  construction  would  make  any  negli- 
gent misplacement  of  a  switch,  any  negli- 
gent collision  of  trains,  even  any  negligent 
dropping  of  tools  about  a  factory,  a  breach 
of  the  duty  of  providing  a  safe  place.  The 
true  idea  is  that  the  place  and  the  instru- 
ments must  in  themselves  be  safe,  for  this 
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is  what  the  master's  duty  fairly  compels, 
and  not  that  the  master  must  see  that  no 
negligent  handling  by  an  employee  of  the 
machinery  shall  create  danger.  Neither  can 
it  be  said  that  Ryan  and  decedent  were  en- 
gaged in  a  different  class  of  work.  Both 
were  employed  in  the  movement  of  trains, — 
the  same  kind  of  service.  True,  they  were 
on  different  trains,  and  at  the  time  of  the 
accident  had  no  opportunity  of  noticing  the 
conduct  of  each  other  until  too  late  to  pre- 
vent the  collision.  But,  being  engaged  in 
the  same  kind  of  service,  and  on  the  same 
division,  they  must  naturally  have  often 
been  thrown  into  contact  and  had  ample 
opportunities  for  mutual  supervision.  To 
subdivide  beyond  the  class  of  service,  into 
the  place  of  work,  would  carry  the  excep- 
tion beyond  well-recognized  limits.  It 
would  make  the  trainmen  on  one  train  not 
fellow  servants  with  those  on  another;  the 
carpenters  and  machinists  in  one  room 
strangers  in  service  to  those  of  another; 
one  gang  of  section  men  not  coemployees 
with  another, — ^and  all  because  at  the  time 
their  places  of  work  happened  to  be  differ^ 
ent." 

To  admit  the  qualification  into  the  law 
of  master  and  servant  sought  to  be  intro- 
duced in  this  case,  making  the  conductor 
01  one  train  the  vice  principal  of  employees 
upon  another  train,  thereby  declaring  each 
train  to  constitute  a  separate  department 
of  the  service,  would  practically  break  down 
the  whole  law  of  fellow  servants  as  previ- 
ously understood  in  this  state.  The  law 
as  it  exists  in  this  state  is  not  unfair  either 
to  the  master  or  the  servant.  While,  on 
the  one  hand,  it  seems,  on  a  casual  view, 
that  it  is  a  hardship  upon  the  servant  to 
deny  him  relief  for  an  injury  inflicted  upon 
him  by  the  negligence  of  a  fellow  servant 
in  whose  selection  he  had  no  voice,  yet  it 
seems  equally  hard  to  make  the  master  lia- 
ble to  one  of  his  servants  for  the  negligence 
of  another  servant  when  he  (the  master) 
hae  exercised  due  care  in  selecting  such  serv- 
ant. What  more  could  he  doT  It  is  im- 
possible that  he  should  supemse  and  con- 
trol every  act  of  his  servants.  Yet  if  he  is 
made  liable  to  each  of  his  servants  for  every 
act  of  all  of  his  servants  in  the  course  of 
the  employment, — and  there  may  '  e,  and 
there  often  are,  thousands  of  them, — the  law 
then  places  upon  him  a  duty  which  every- 
one knows  that  no  one  can  dischaige.  The 
true  and  just  view  is  that  expressed  in  our 
cases, — ^that,  after  the  master  has  exercised 
due  care  in  the  selection  of  his  servants,  the 
danger  arising  from  the  negligence  of  a  fel- 
low servant  is  a  danger  which  one  going  in- 
to the  service  voluntarily  assumes;  and  it 
is  a  risk  for  which  it  is  presumed  he  is 
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Batiflfactorily  compensated  by  the  larger 
wages  he  can  earn  in  the  service  than  in 
other  employments.  In  this  state  we  have 
already  narrowed  the  field  covered  by  the 
law  of  fellow  servants  by  withdrawing  from 
it  cases  wherein  one  servant  of  the  master 
is  set  over  other  servants,  with  power  to 
command  them  in  their  work,  and  by  the 
introduction  of  the  departmental  doctrine 
as  construed  and  applied  in  our  previous 
cases,  and  have  added  cases  arising  imder 
these  to  the  master's  generally  recognized 
duty  of  furnishing  safe  tools  and  appli- 
ances, a  safe  place  to  work,  and  the  selec- 
tion of  reasonably  competent  servants.  We 
deem  it  inexpedient  to  make  any  further  ex- 
tension than  may  follow  from  a  natural  and 
reasonable  development  of  the  principles  al- 
ready adjudged.  We  do  not  think  the  case 
now  put  before  us  lies  within  the  path  of 
that  development. 

We  are  of  opinion,  therefore,  that  the  cir- 
cuit judge  committed  error  in  not  sustain- 
ing the  demurrer  to  the  third  count  of  the 
declaration,  and  the  first  assignment  is  sus- 
tained. 

Other  assignments  of  error  are  disposed 
of  in  a  memorandum  opinion  filed  with  the 
record,  and  need  not  be  further  referred  to 
here. 

Reverse  and  remand. 


City  of  MEMPHIS  et  al,  Appta., 

Margaret  HASTINGS. 

(113  Tenn.  142.) 

1.  The  lesislatnre  may  anthorlme  a 
manlclpal    corporation    to    condemii 

for  park  purposes  and  boulevard  land  near 
to,  but  outside  of,  its  corporate  limits. 

2.  The  condemnation  of  land  for  a 
boulevard  connectlngr  public  parks 
Is  uot  unlawful  on  the  ground  that  it  is  for 
mere  convenience  or  pleasure,  not  for  neces- 
sity. 

8.  An  amendment  to  a  city  charter 
anthorlalnir  the  condemnation  of 
land  outside  the  city  limits  for  park 
purposes  Is  not  invalid  for  not  providing 
compensation  to  the  owner  of  the  land  taken, 
where  It  provides  that  the  proceedings  for  the 
exercise  of  the  power  of  condemnation  shall 
be  the  same  as  that  now  provided  by  law  for 
the  taking  of  private  property  for  public  use, 
and  the  charter  of  the  city  incorporates  with- 
in Itself  the  general  condemnation  statutes 
of  the  state. 

4.  A  pro'vlnlon  in  a  Btatnte  anthorlm- 
inir  the  condemnation  of  land  for 
bonlevarda  to  connect  parks  is  covered  by 

Note. — For  a  collection  of  authorities  upon 
the  right  to  take  property  for  the  comfort  and 
pleasure  of  the  public,  see  Knowlton  v.  Will- 
iams, 47  L.  R.  A.  314. 
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a  title  stating  the  object  of  the  statute  to  be 
to  authorize  the  acquisition,  improvemeot,. 
and  maintenance  of  parks. 

5.  The  creation  of  a  park  commUaioa 
and  a  board  of  park  commissioners  is  within 
the  purview  of  a  title  authorizing  the  acquisi- 
tion, maintenance,  and  improvement  of  parks. 

tt.  An  amendatory  act^  whose  caption 
merely  recites  the  title  of  the  orlgrl- 
nal  acty  without  enlarging  its  scope,  is  con- 
stitutional and  valid,  providing  its  purview 
is  germane  to  the  title  of  the  original  act. 

(July  6,  1004.) 

APPEAL  by  petitioners  from  a  judj^ment 
of  the  Circuit  Court  for  Shelby  County^ 
dismissing  a  petition  for  the  condemnation 
of  land  for  the  construction  of  a  park 
boulevard.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Tu  B.  MoFarland*  with  Mr.  J.  "W^ 
Canada,  for  appellants: 

The  legislature  may  empower  a  city  to 
spend  money  on  improvements  on  road» 
outside  of  the  city  limits,  and  levy  a  tax. 
therefor. 

Hagood  v.  Uutton,  33  Mo.  244. 

And  to  enforce  police  ordinances. 

Van  Hook  v.  Selma,  70  Ala.  361,  45  Am» 
Rep.  85;  Emerich  v.  Indianapolis,  118  Ind. 
279,  20  N.  E.  795. 

And  to  condemn  property  beyond  its  lim- 
its. 

Houghton  v.  Huron  Copper  Min.  Co,  57 
Mich.  547,  24  N.  W.  820;  Warner  v.  Gunni- 
Sony  2  Colo.  App.  430,  31  Pac.  238;  Lester  v. 
Jackson,  69  Miss.  887,  11  So.  114;  Cham- 
bers V.  8t,  Louis,  29  Mo.  543;  Newman  v. 
Ashe,  9  Baxt.  380;  Hagood  v.  Hutton,  33 
Mo.  244;  Thompson  v.  Moran,  44  Mich.  605, 
7  N.  VV.  180;  Warner  v.  Gunnison,  2  Colo. 
App.  430,  31  Pac.  238. 

Where  there  is  a  general  law  in  exist- 
ence, giving  to  municipalities  or  other 
bodies  the  right  of  condemnation,  and  pro- 
viding for  compensation  to  the  landowners 
whose  property  is  taken,  special  acts  passed 
thereafter,  extending  or  enlarging  the  right 
of  condemnation,  are  not  fatal  if  they  fail 
to  provide  for  compensation. 

Jennings  v.  LeRoy,  63  Cal.  397;  Warner 
V.  Hennepin  County,  9  Minn.  139,  Gil.  130; 
Cherry  v.  Keyport,  52  N.  J.  L.  544,  20  Atl. 
970;  Clarke  v.  Blackmar,  47  N.  Y.  150; 
Re  New  York  Elev.  R,  Co.  70  N.  Y.  327, 
Affirming  order,  7  Hun,  239;  Swikehard  ▼. 
MichelSy  81  Hun,  325,  29  N.  Y.  Supp.  777^ 
30  N.  Y.  Supp.  1135,  8  Misc.  568,  29  N.  Y. 
Supp.  777;  Re  SharetVs  Road,  8  Pa.  89; 
Smedley  v.  Encin,  61  Pa.  445;  Wister  v. 
Philadelphia,  6  Legal  Gaz.  61,  31  Phila. 
Leg.  Int.  53;  Tuttle  v.  Kno^  County,  89 
Tenn.  157,  14  S.  W.  486. 

Park  ways  are  incidental  and  anciUary  to> 
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parks,  and  an  essential  part  of  the  im- 
provement of  parks  and  a  park  system. 

Re  New  York,  34  Hun,  444,  Affirmed  in 
99  N.  Y.  669,  2  N.  E.  642;  People  ex  rel. 
Beaver  v.  Oreen,  52  How.  Pr.  440;  Re 
Prospect  Park  d  C.  L  R.  Co,  67  X.  Y.  371 ; 
Luehrman  v.  Taxing  District ^  2  Lea,  430; 
Brandon  v.  State,  16  Ind.  197;  Ex  parte 
GHffin,  88  Tenn.  548,  13  S.  W.  75;  Cannon 
V.  Mathes,  8  Heisk.  523;  Sutherland,  Stat. 
Constr.  S  93 ;  State  v.  Yardley,  95  Tenn.  555, 
34  L.  R.  A.  656,  32  S.  W.  481;  lllinoia  C, 
R,  Co,  V.  Crider,  91  Tenn.  494,  19  S.  W. 
618. 

Land  taken  by  a  city  for  purposes  of 
pi'rks,  park  ways,  or  for  placpn  of  recreation 
and  amusement  for  the  public,  and  advan- 
tageous to  the  public  for  recreation  and 
ho-alth,  is  taken  for  public  use;  and  the 
power  of  eminent  domain  extends  thereto. 

United  States  v.  Cooper,  9  Mackey,  104; 
Shoemaker  v  United  States,  147  U.  S.  282, 
37  L.  ed.  170,  13  Sup.  Ct.  Rep.  361;  United 
States  V.  Gettysburg  Electrio  R.  Co.  160 
U.  S.  668,  40  L.  ed.  576,  16  Sup.  Ct.  Rep. 
427;  Roican  v.  Portland,  8  B.  Mon.  232; 
County  Court  v.  Griswold,  58  Mo.  175; 
Re  Central  Park,  63  Barb.  282;  1  I^wis, 
Em.  Dom.  §  175,  p.  443;  West  Chicago  Park 
V.  Western  U,  Teleg.  Co.  103  111.  33 ;  Higgin- 
8on  V.  Nahant,  11  Allen,  530;  Re  Bush- 
ivick  Ave.  48  Barb.  9;  Re  Niagara  Falls  d 
Whirlpool  R.  Co.  108  N.  Y.  375,  15  N.  E. 
429;  Brooklyn  Park  v.  Armstrong,  45  N. 
Y.  234,  6  Am.  Rep.  70;  Re  New  York,  99 
N.  Y.  569,  2  N.  E.  642;  10  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  1084,1085;  People  ex 
rel.  Wilson  v.  Salomon,  51  111.  37;  Foster 
V.  Park  Comrs.  133  Mass.  321 ;  State  Park  v. 
Henry,  38  Minn.  266,  36  N.  >\.  874;  Re 
Central  Park,  50  N.  Y.  493;  Re  Washing- 
ton Park,  52  N.  Y.  137;  RooVs  Case,  77 
Pa.  276. 

Messrs.  RandolpH  ft  RandolpH  for  ap- 
pellee. 

MoAliater,  J.,  delivered  the  opinion  of 
the  court: 

This  record  presents  a  petition  exhibited 
in  the  circuit  court  of  Shelby  county,  ask- 
ing the  condemnation  of  a  certain  strip  of 
land,  900  feet  long  and  50  feet  wide,  belong- 
ing to  the  defendant,  for  the  purpose  of 
extending  a  boulevard  along  the  west  side 
of  Trezevant  avenue.  It  is  alleged  therein 
that,  under  and  by  virtue  of  chapter  142,  p. 
250,  of  the  Acts  of  1899,  the  city  of  Mem- 
phis is  empowered  to  purchase  by  private 
negotiation,  or  acquire  by  condemnation,  a 
park  way  for  the  purpose  of  connecting  the 
city  with  any  parks  that  might  be  estab- 
lished, or  for  the  purpose  of  connecting  the 
parks  with  each  other.  It  is  further  al- 
leged that,  for  the  purpose  of  carrying  out 
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the  powers  conferred  by  said  act,  the  city 
was  authorized  to  establish  by  ordinance- 
a  park  commission,  composed  of  three  mem- 
bers, and  that  Robert  Galloway,  L.  B.  Mc- 
Farland,  and  J.  R.  Godwin  had  been  legal- 
ly elected,  and  now  constitute  said  park 
commission.  It  is  further  alleged  that  or 
the  5th  of  November,  1903,  an  ordinance- 
was  passed  authorizing  and  directing  the- 
park  commissioners  to  obtain,  establish,  and 
construct  a  system  of  park  ways  in  and 
around  the  city  of  Memphis;  that,  under 
and  by  virtue  of  this  ordinance,  the  park 
commission  did,  on  the  9tn  day  of  January ^ 
1904,  establish  said  park  way  so  as  to  be- 
gin at  Overton  park,  and  run  thence  south 
along  and  with  Trezevant  avenue  to  a 
point  700  feet  south  of  the  right  of  way  of 
the  Southern  Railway  Company,  thence  west 
to  Cooper  avenue,  thence  south  along  Coop- 
er avenue  to  Lamar  Boulevard,  and  thence 
in  a  westerly  and  southwesterly  direction 
to  Kerr  avenue,  and  ulong  and  with  Kerr 
avenue  to  Riverside  Park  and  the  Missis- 
sippi river;  said  park  way  to  be  200  feet 
in  width  as  far  south  as  Union  avenue,  and 
for  the  balance  of  the  distance  to  average 
150  feet  in  width.  It  is  then  alleged  that, 
in  order  to  construct  this  park  way  or 
boulevard,  a  certain  portion  of  the  prop- 
erty of  defendant  is  required,  and  that  the- 
object  of  this  petition  is  to  acquire  the- 
same  by  condemnation  proceedings. 

The  prayer  of  the  petition  is  that  the  city 
of  Memphis  be  decreed  an  easement  or 
right  of  way  to  the  strip  of  land  described,, 
and  that  the  court  issue  its  writ  of  in- 
quiry of  damages  to  the  sheriff,  command- 
ing him  to  summon  a  jury,  to  be  named  by 
the  court,  to  inquire  into  and  assess  the 
damages  of  the  defendant  by  reason  of  the- 
taking  of  the  strip  of  land  described. 

The  defendant  resisted  the  condemnation 
of  said  land,  and  in  her  answer  relied  upon 
the  following  grounds,  viz:  (1)  Because 
the  city  of  Memphis  is  attempting  to  con- 
demn property  for  public  uses  situateu  out- 
side of  its  corporate  limits,  and  that  any 
act  authorizing  the  exercise  of  the  power 
to  condemn  land  lying  wholly  without  its 
corporate  limits  is  unconstitutional  and 
void.  (2)  That  the  said  chapter  142,  p. 
250,  of  the  Acts  of  1899,  is  in  violation  of 
article  1,  §  21,  of  the  Constitution  of  Ten- 
nessee, and  is  also  in  violation  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States,  because  it  does  not  provide 
for  just  compensation  to  be  paid  to  the 
owner  of  the  property  sought  to  be  con- 
demned, and  that  the  mode  and  manner  of 
ascertaining  such  compensation,  and  en- 
forcing the  same,  is  not  fixed  and  estab- 
lished in  said  act.  (3)  That  it  violates 
article  2,  §  17,  of  the  Constitution  of  Ten- 
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nessee,  because  the  body  of  the  act  provides 
for  subject-matters  outside  of  the  title,  and 
not  in  any  sense  germane  to  the  subject 
suggested  by  it. 

The  cause  was  heard  at  the  March  term, 
1904,  by  the  Honorable  J.  P.  Young,  who 
was  of  opinion  that  the  act  of  1809  was 
unconstitutional,  because  the  subjects  of 
the  act  are  not  embraced  in  the  title;  and 
further,  that  said  act  makes  no  provision 
for  compensating  the  owners  of  property 
so  condemned  for  a  park  boulevard;  and 
further,  that  such  a  boulevard  connecting: 
the  parks  is  a  public  convenience,  and  not 
a  public  necessity.  The  court  thereupon 
dismissed  the  petition.  The  city  appealed, 
and  has  assigned  errors. 

Chapter  142,  pp.  250-252,  AcU  1899,  S 
1,  provides  as  follows:  "The  parks,  or  lands 
to  be  used  for  park  purposes,  may  be  pur- 
chased either  by  private  negotiation  or  by 
condemnation,  as  hereinbefore  provided,  as 
may  be  determined  by  the  legislative  coun- 
cil. If  the  parks,  or  land  for  park  pur- 
poses, be  purchased  by  private  negotiation, 
the  negotiation  shall  be  conducted  by  such 
member  or  members  of  the  legislative  coun- 
cil as  shall  be  designated  by  said  coimcil; 
but  no  purchase  shall  be  effected  until  the 
same  has  the  approval  of  the  majority  of 
the  legislative  council.  And  said  parks,  or 
land  for  park  purposes,  may  be  purchased 
either  within  or  without  the  limits  of  such 
taxing  districts  or  cities,  but  not  more  than 
10  miles  from  the  nearest  point  on  the 
limits  of  such  taxing  districts  or  cities,  as 
such  limits  may  be  at  the  time  of  such 
purchase." 

Section  2:  "Any  such  taxing  district  or 
city  may  condemn  parks  or  land  for  park 
purposes  under  the  power  of  eminent  do- 
main, and  such  taxing  districts  and  cities 
are  hereby  expressly  given  the  power  to 
condemn,  for  park  purposes,  the  yards, 
switches,  tracks,  the  depot  and  property  of 
any  character,  of  any  railroad  company,  and 
also  the  property  of  any  manufacturing  es- 
tablishment, and  also  the  property  of  any 
other  person  or  corporation  either  within 
or  without  the  limits  of  said  taxing  dis- 
trict or  city,  but  not  over  10  miles  beyond 
the  nearest  point  in  said  limits  as  such 
limits  may  be  at  the  time  of  such  con- 
demnation; and  the  proceedings  for  the 
exercise  of  this  power  of  condemnation  shall 
be  the  same  as  that  now  provided  by  law 
for  the  taking  of  private  property  for  pub- 
lic uses.*' 

Section  3:  "That,  in  order  to  raise  the 
means  necessary  to  purchase  or  condemn 
parks,  or  land  for  park  purposes,  such  tax- 
ing districts  or  cities  are  hereby  author- 
ized and  empowered  to  issue  their  coupon 
bonds  to  any  amount  not  exceeding  $250, 
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000,  bearing  a  rate  of  interest  not  exceed- 
ing 5  per  cent  maturing  at  such  time,  call- 
able in  such  manner  as  the  legislative  coun- 
cil may  determine,  and  payable  in  lawful 
money  of  the  United  States  of  America," 
etc. 

Section  4:  "That  such  taxing  district 
or  city  is  authorized  and  empowered  to  levy 
a  special  park  tax  only  so  long  as  said 
bonds  shall  remain  outstanding,"  etc. 

Section  5:  That  such  taxing  district  or 
city  shall  have  the  power  to  purchase  by 
private  negotiation,  or  acquire  by  condemna- 
tion, a  park  or  park  ways,  either  running 
from  said  taxing  district  or  city  to  any 
such  park,  or  running  between  and  oonneet- 
ing  such  parks;  and  such  taxing  district 
or  city  may  purchase  or  condemn  such  park 
ways  either  within  or  without  the  limits 
of  such  taxing  district  or  city,  but  in  no 
case  more  than  10  miles  beyond  the  near- 
est point  of  the  limits  of  such  taxing  dis- 
trict or  city  as  the  same  may  be  at  the  date 
of  such  purchase  or  condemnation;  and  the 
proceeds  of  the  bonds  aforesaid  may  be 
used  for  improving  or  maintaining  such 
park  ways." 

•Section  6  provides  for  the  creation  of  a 
park  commission  by  the  legislative  council 
of  such  taxing  district,  to  be  composed  of 
tbree  members,  who  shall  be  elected  by  said 
legislative  council. 

Section  7  provides  that  the  legislative 
coimcii  of  such  taxing  district  or  city  shall 
have  full  and  ample  power  to  establish,  by 
ordinance,  rules  and  regulations  to  govern 
said  park  commission,  and  to  govern  the 
employment  and  discharge  of  sucn  em- 
ployees, and  to  fix  the  official  bonds  and  the 
compensation  of  such  park  commissioners 
and  employees. 

The  first  objection  to  this  act  is  that  it 
undertakes  to  permit  the  municipal  author- 
ities to  condemn  land  for  parks  and  for  the 
building  of  park  ways  situated  beyond  the 
municipal  limits;  and  it  is  insisted  that 
the  legislature  has  no  power  to  delegate 
such  authority. 

An  examination  of  the  act  of  1899  will 
show  that  it  is  an  amendment  to  chapter 
11,  p.  15,  of  the  Acts  of  1879,  constituting 
the  city  of  Memphis  a  taxing  district,  and 
providing  a  local  government  for  the  same. 

Section  20  of  chapter  11,  p.  28,  of  the 
Acts  of  1879,  provides:  "That  private  prop- 
erty within  the  taxing  district  may  be  tak- 
en for  public  use  in  the  manner  now  pro- 
vided by  law  for  the  application  of  pri- 
vate property  to  public  use." 

It  is  insisted  that,  under  the  original 
charter  just  recited,  conferring  upon  the 
city  of  Memphis  the  right  of  eminent  do- 
main, the  exercise  of  that  power  was  ex- 
pressly  limit«^   to   property   lying   within 
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the  eorporate  limits.  But  it  is  manifest 
that  the  act  of  1899  has  enlarged  the  ex- 
ercise of  the  right  of  eminent  domain  hy 
the  corporate  authorities  of  the  city  of 
Memphis  so  as  to  permit  property  situated 
beyond  the  corporate  limits  to  be  appro- 
priated and  condemned  tor  the  purpose  of 
establishing  parks,  and  connecting  them  by 
boulevards  with  the  city  and  with  each 
other. 

It  is  insisted,  moreover,  on  behalf  of  ap- 
pellee, that  there  is  a  distinction  between 
a  grant  of  authority  from  the  legislature 
to  a  municipal  corporation  to  exercise  the 
right  of  eminent  domain  in  the  condemna- 
tion of  property  situated  beyond  the  cor- 
porate limits  for  the  establishment  of  a 
park,  and  the  grant  of  such  authority  for 
the  building  of  a  boulevard  connecting  such 
parks.  The  position  is  that,  while  a  park 
may  be  a  matter  of  public  necessity  to  the 
inhabitants  of  a  crowded  city,  as  a  means 
of  furnishing  them  healthful  recreation, 
yet  no  such  necessity  exists  for  the  con- 
demnation of  land  for  the  building  of  a 
boulevard  merely  to  connect  such  parks. 

The  record  discloses  that  the  boulevard  in 
question  is  to  be  about  3  miles  long,  entire- 
ly without  the  city  limits,  and  at  its  nar- 
rowest point  150  feet  wide,  and  at  its 
greatest  200  feet.  It  is  shown  that  the 
route  to  be  followed  by  the  park  way  is  over 
country  roads  that  are  now  in  existence, 
and  the  land  of  defendant  is  sought  for  the 
purpose  of  widening  the  roads  as  they  now 
exist.  It  is  said  the  entire  length  ot  tne 
proposed  park  way  now  forms  one  contin- 
uoub  public  road  extending  between  the  two 
parks;  and,  while  it  is  admitted  that  a 
wide  road  connecting  them  is  a  matter  of 
great  public  convenience,  it  is  not  a  matter 
of  public  necessity,  and  hence  is  not  sub- 
ject to  be  taken  in  the  exercise  of  the  city's 
right  of  eminent  domain. 

In  Newman  v.  AahCy  9  Baxt.  380,  it  was 
held  that,  while  the  charter  of  the  city  of 
Knoxville  did  not  in  express  terms  confer 
the  power  to  purchase  and  hold  real  es- 
tate outside  of  the  corporate  limits  for 
the  purpose  of  constructing  waterworks,  it 
did  so  by  necessary  implication.  The  power 
to  construct  waterworks — a  legitimate  cor- 
porate purpose — is  expressly  given,  and  the 
authority  is  given  to  the  mayor  and  alder- 
men to  protect  from  injury,  by  adequate 
penalties,  the  pipes,  hydrants,  or  fixtures, 
buildings,  or  improvements,  belonging  to, 
or  in  any  way  pertaining  to,  said  water- 
works, whether  within  or  without  the  lim- 
its of  said  corporation. 

In  Thompson  v.  Moran,  44  Mich.  605,  7 
K.  W.  180,  an  act  of  the  legislature  giving 
the  city  the  right  to  purchase,  improve,  and 
control  Belle  Isle  park  was  sustained,  not- 
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withstanding  the  fact  that  it  was  situated 
beyond  the  corporate  limits  of  Detroit. 
Warner  v.  Ounnison,  2  Colo.  App.  430,  31 
Pac.  238;  Dill.  Mun.  Corp.  3d  ed.  §S  146, 
597  et  aeq.;  Houghton  v.  Huron  Copper 
Min,  Co,  57  Mich.  647,  24  N.  W.  820;  Les- 
ter V.  Jackson,  69  Miss.  887,  11  So.  114; 
Chambers  v.  Bt.  Louis,  29  Mo.  543;  Hagood 
V.  Hutton,  33  Mo.  244. 

It  will  be  observed  that,  under  the  act  of 
1899,  the  city  is  authorized  to  exercise  the 
right  of  eminent  domain  in  condemnation 
of  property  either  for  parks,  or  park  pur- 
poses, or  park  ways,  within  a  limit  of  10 
miles  from  the  nearest  point  of  said  tax- 
ing district  or  city.  It  was  argued  at  the 
bar  that  it  would  be  a  great  stretch  of 
power  on  the  part  of  the  legislature  to  per- 
mit the  municipal  corporation  to  acquire 
land  for  public  purposes  in  remote  portions 
of  the  state;  but,  as  already  seen,  the 
power  conferred  by  the  act  of  1899  upon  the 
municipality  of  Memphis  must  be  exer- 
cised on  land  situated  adjacent  or  contig- 
uous to  the  corporate  limits,  and  within  a 
distance  of  10  miles  from  its  nearest  point. 

Moreover,  it  appears  from  the  record  that 
the  boulevard '  sought  to  be  condemned  is 
at  all  points  within  1  mile  of  the  corporate 
limits  of  the  city  of  Memphis. 

The  next  objection  is  that  the  condemna- 
tion of  the  land  of  the  defendant  is  not  a 
public  necessity,  but  merely  a  public  con- 
venience; and,  for  that  reason,  the  act  of 
the  legislature,  so  far  as  it  attempts  to 
authorize  such  appropriation,  is  unconstitu- 
tional and  void.  Mr.  Lewis,  in  his  work 
on  Eminent  Domain  (vol.  1,  §  175),  says: 
"Pleasure  and  recreation  are  not  only  es- 
sential to  health,  but  tend  to  the  improve- 
ment of  character.  No  better  instance  of 
a  prublic  use  can  be  given  than  that  of  a 
public  square  or  park  in  the  midst  of,  or 
convenient  to,  a  dense  population.  Private 
property  may  be  taken  for  the  purpose  of 
securing  such  means  of  recreation  and 
health.  A  park  is  *a  public  use,  though  not 
located  in  a  city  or  town,  but  only  in  the 
vicinity  of  it.  Land  may  be  taken  on  each 
side  of  a  highway  to  be  kept  open  for  court- 
yards and  ornament.  Highways  may  be 
laid  out  for  the  purpose  of  affording  ac- 
cess to  a  position  which  commands  a  fine 
view,  or  for  accommodating  pleasure  driv- 
ing. The  taking  of  a  large  tract  in  the 
Adirondacks  for  a  state  park  was  held 
to  be  for  a  public  use.  So,  limiting  the 
height  of  buildings  around  a  public  park 
or  square." 

It  will  be  observed,  the  author  states  that 
a  park  is  a  public  use,  though  not  located  in 
a  city  or  town,  but  only  in  the  vicinity  of  it ; 
and,  further,  that  land  may  be  taken  for 
driveways,  or  for  accommodating  pleasure 
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driving.  In  the  case  of  West  Chicago  Park 
V.  Western  U,  Teleg.  Co.  103  111.  33,  it  was 
held  that  land  might  be  condemned  for 
building  a  boulevard  running  from  the 
south  end  of  Douglas  park  to  the  Illinois  & 
Michigan  Canal. 

"A  public  park  is  a  public  use."  United 
States  V.  Cooper,  9  Mackey,  104. 

"Land  taken  in  a  city  for  public  parks 
and  squares  advantageous  to  the  public  for 
recreation,  health,  or  business  is  taken  for 
a  public  use,  and  the  power  of  eminent  do- 
main extends  thereto."  Shoemaker  v.  United 
States,  147  U.  S.  282,  37  L.  ed.  170,  13  Sup. 
Ct.  Rep.  361. 

"The  purpose  of  preserving  and  marking 
on  the  site  of  the  battle  of  Gettysburg  the 
positions  occupied  by  the  different  military 
organizations  at  that  battle  is  a  public  use 
or  purpose  for  which  Congress  may  author- 
ize the  condemnation  of  the  necessary  land.'* 
United  States  v.  Qettyshurg  Electric  B,  Co. 
160  U.  S.  668,  40  L.  ed.  576,  16  Sup.  Ct.  Rep. 
427. 

"The  right  of  the  public  at  large  to  ac- 
quire easements  over  the  lands  of  individu- 
als is  not  confined  to  public  highways,  but 
extends  to  many  other  easements  and  uses," 
such  as  public  parks  and  grounds.  Roican 
V.  Portland,  8  B.  Mon.  232. 

The  legislature,  in  1874,  authorized  the 
appropriation  of  land  for  a  public  parK  for 
the  benefit  of  the  inhabitants  of  St.  Louis 
county  located  outside  the  city.  Held  to  be 
a  public  use,  although  chiefly  beneficial  to 
the  citizens.  County  Court  v.  Christoold,  58 
Mo.  175. 

Land  taken  in  a  city  for  public  parks 
and  squares  by  authority  of  law,  whether 
advantageous  to  the  piiblic  for  recreation, 
health,  or  business,  is  taken  for  a  public 
use;  and  it  is  no  valid  ground  of  objection 
to  the  confirmation  of  a  report  of  commis- 
sioners for  opening  a  new  park  that  the 
lands  embraced  in  such  park  are  not  all  con- 
tiguous, and  that  there  are  intervening 
blocks  and  spaces  not  taken,  where  such  in- 
tervening spaces  are  not  so  large  as  to  inter- 
fere with  the  integrity  or  continuity  of  the 
plan,  or  the  equalizing  of  the  assessments. 

They  contribute  to  the  health  and  enjoy- 
ment of  the  people,  and  are  laid  out  with 
drives  and  ways  for  public  use.  The  pro- 
ceedings in  the  case  of  Higginson  v.  Nahant, 
11  Allen,  530,  and  Mt.  Washington  Road 
Co.'s  Petition,  35  N.  H.  134,  were  justified 
on  the  ground  that  they  were  public  high- 
ways in  the  ordinary  sense,  although  pri- 
marily intended  as  pleasure  drives.  Re 
New  York,  99  N.  Y.  569,  2  N.  E.  642. 

"Ijand  taken  in  a  city  for  a  pubMc  park 
whether  advantageous  to  the  public  for  rec- 
reation, health,  or  business,  is  taken  for  a 
public  use.  And  the  land  may  be  condemned 
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under  the  power  of  eminent  domain,  not 
only  for  public  parks  in  cities,  but  it  may 
be  condemned  in  a  county  for  the  inhabit- 
ants of  the  county."  10  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  1084,  1085;  Re  Central  Park, 
63  Barb.  282;  People  ex  rel.  Wilson  v.  Sal- 
omon, 61  111.  37 ;  Foster  v.  Park  Comrs.  133 
Mass.  321;  State  Park  v.  Henry,  38  Minn. 
266,  36  N.  W.  874;  Brooklyn  Park  v.  Arm- 
strong, 45  N.  Y.  234,  6  Am.  Rep.  70;  Re 
Central  Park,  50  N.  Y.  493 ;  Re  Washington 
Park,  52  N.  Y.  137;  Root's  Cose,  77  Pa.  276; 
County  Court  v.  OiHswold,  58  Mo.  175. 

It  is  next  objected  that  the  act  of  1S9S^ 
makes  no  provision  for  com^ensatioa  to  the 
owner  of  land  condemned  for  parks  or  park 
purposes.  In  Watauga  Water  Co.  v.  Scott, 
Hi  Tenn.  321,  76  S.  W.  839.  it  was  said.by 
this  court,  viz.:  "It  is  a  fundamental  prin- 
ciple of  the  law  of  eminent  domain  and  tlie 
taking  of  property  for  public  use  that  it  can 
only  be  done  by  makinj  just  compensation 
to  the  person  whose  property  is  taken  for 
its  reasonable  value,  and  any  legislation 
which  confers  the  right  of  eminent  domain 
can  only  be  valid  upon  condition  that  such 
compensation  is  provided  for,  and  the  mode 
and  manner  of  ascertaining  and  enforcing 
the  same   is  fixed  and  established." 

Article  1,  $  21,  of  the  Constitution,  pro- 
vides, viz.:  Private  property  shall  not  be 
taken  or  applied  to  public  use  without  just 
compensation  being  made  therefor. 

It  is  insisted  that  this  indispensable  re- 
quirement to  the  exercise  of  eminent  do- 
main for  any  purpose  has  not  been  observed 
by  this  act.  It  is  said,  however,  that  the 
act  of  1899  is  only  an  amendment  to  chap- 
ter 11,  p.  28,  Acts  1879,  the  original  charter 
of  Memphis,  which  does  provide,  viz. :  *'That 
the  private  property  within  the  taxing  dis- 
trict may  be  taken  for  public  use  in  the 
manner  now  provided  by  law  for  the  ap- 
plication of  private  property  to  public  use." 

It  will  be  remarked  that,  while  the  right 
to  take  property  for  public  use  under  the 
act  of  1879  is  confined  to  property  situated 
within  the  taxing  district,  the  amendatory 
act  of  1899  extends  the  right  to  be  exercised 
over  property  located  beyond  the  limits  of 
the  taxing  district,  and  within  10  miles  of 
its  nearest  point.  It  is  in  this  respect  only 
that  the  original  act  is  amended.  It  will 
be  noticed  that  the  original  act  of  1879  does 
not  in  terms  provide  for  compensation  to 
the  landowner,  yet  it  says  it  may  be  taken 
for  public  use  in  the  manner  now  provided 
by  law,  etc. 

Now  it  is  insisted  that  $  20,  chap.  11,  p. 
28,  of  the  Acts  of  1879,  just  quoted,  incor- 
porates into  the  taxing-district  charter  the 
general  law  upon  the  subject  of  eminent  do- 
main, and,  among  other  provisions,  the  obli- 
gation of  just  compensation  to  the  owner. 
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Again  it  is  provided  by  §  2  of  chapter  142^ 
p.  250,  Acta  1899,  viz.:  **Sec.  2.  Be  it  fur- 
ther enacted,  That  any  such  taxing  district 
or  city  may  condemn  parks,  or  land  for  park 
purposes,  under  the  power  of  eminent  do- 
main ;  and  such  taxing  districts  or  cities  are 
hereby  expressly  given  the  power  to  con- 
demn, for  park  purposes,  the  yards,  switches, 
tracks,  the  depot  and  property  of  e^ery  char- 
acter, of  any  railroad  company,  and  also  the 
property  of  any  manufacturing  establish- 
ment, and  also  the  property  of  any  other 
person  or  corporation,  either  within  or  with- 
out the  limits  of  said  taxing  district  or  city, 
but  not  over  10  miles  beyond  the  nearest 
point  in  said  limits,  as  such  limits  may  be 
at  the  time  of  said  condemnation;  and  the 
proceedings  for  the  exercise  of  this  power  of 
condemnation  shall  be  the  same  as  that  now 
provided  by  law  for  the  taking  of  private 
property  for  public  uses." 

It  will  be  observed  that,  by  virtue  of  this 
amendment,  land  for  parks,  or  park  pur- 
poses, outside  of  the  city  limits,  may  be 
condemned,  "under  the  power  of  eminent  do- 
main;" and  "the  proceedings  for  the  exer- 
cise of  this  power  of  condemnation  shall  be 
the  same  as  that  now  provided  by  law  for 
the  taking  of  private  property  for  public 
use." 

We  are  clearly  of  opinion  that  the  amend- 
atory act  of  1899  became  incorporated  with 
the  act  of  1879  chartering  the  city  of  Mem- 
phis, and  that  the  general  statutes  of  the 
state  providing  for  the  condemnation  of  pri- 
vate property  for  public  uses  were  thereby 
imported  into  the  original  charter  as  fully 
as  though  they  had  been  specifically  desig- 
nated by  chapter  and  section  of  the  Code. 
The  general  law  providing  for  the  taking 
of  private  property  for  internal  improve- 
ments is  set  out  in  §§  1844  et  aeq.,  Shan- 
non's Code.  These  sections  provide  as  fol- 
lows: 

"Sec.  1844.  Any  person  or  corporation  au- 
thorized by  law  to  construct  any  railroad, 
turnpike,  canal,  toll  bridge,  road,  causeway, 
or  other  work  of  internal  improvement,  to 
which  the  like  privilege  is  conceded,  may 
take  the  real  estate  of  individuals,  not  ex- 
ceeding the  amount  prescribed  by  law  or 
by  the  charter  under  which  the  person  or 
corporation  acts  in  the  manner  and  upon  the 
terms  herein  provided. 

"Sec  1845.  The  party  seeking  to  appro- 
priate^ such  land  shall  file  a  petition  in  the 
circuit  court  of  the  county  in  which  the 
land  lies,  setting  forth,  in  substance,  ( 1 )  the 
parcel  of  land  a  portion  of  which  is  wanted 
and  the  extent  wanted;  (2)  the  name  of  the 
owner  of  such  land,  or,  if  unknown,  stating 
the  fact;  (3)  the  object  for  which  the  land 
is  wanted;  (4)  a  prayer  that  a  suitable 
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portion  of  land  may  be  decreed  to  tlie  peti- 
tioner, and  set  apart  by  metes  and  bounds. 
"Sec.  1846.  Notice  of  this  petition  shall 
be  given  to  the  owner  of  the  land,  or,  if  a 
nonresident  of  the  county,  to  his  agent,  at 
least  five  days  before  its  presentation." 

"Sec.  1849.  After  the  requisite  notice  has 
been  given,  if  no  sufficient  cause  to  the  con- 
trary is  shown,  the  court  shall  issue  a 
writ  of  inquiry  of  damages  to  the  sheriflf 
commanding  him  to  summon  a  jury  to  in- 
quire and  assess  the  damages." 

"Sec.  1856.  The  jury  will  then  proceed  to 
examine  the  ground,  and  may  hear  testi- 
mony, but  no  argument  of  counsel;  and  set 
apart  by  metes  and  bounds  a  sufficient 
quantity  of  land  for  the  purposes  intended, 
and  assess  the  damages  occasioned  to  the 
owner  thereby. 

"Sec.  1857.  In  estimating  the  damages  the 
jury  shall  give  the  value  of  the  land  with- 
out deduction;  but  incidental  benefits  whicli 
may  result  to  the  owner  by  reason  of  the 
proposed  improvement  may  be  taken  into 
consideration  in  estimating  the  incidental 
damages." 

"Sec.  1850.  If  no  objection  is  made  to  the 
report,  it  is  confirmed  by  the  court,  and  the 
land  decreed  to  the  petitioner  upon  pay- 
ment to  the  defendants,  or  to  the  clerk  for 
their  use,  [the  amount]  of  the  damages  as- 
sessed, with  costs." 

"Sec.  1865.  No  person  or  company  shall, 
however,  enter  upon  such  land  for  the  pur- 
pose of  actually  occupying  the  right  of  way 
until  the  damages  assessed  by  the  jury  of 
inquest  and  the  costs  have  been  actually 
paid;  or,  if  an  appeal  has  been  taken,  un- 
til the  bond  has  been  given  to  abide  by  the 
final  judgment,  as  before  provided. 

"Sec.  1866.  If,  however,  such  person  or 
company  has  actually  taken  possession  of 
such  land,  occupying  it  for  the  purposes  of 
internal  improvement,  the  owner  of  such 
land  may  petition  for  a  jury  of  inquest,  in 
which  case  the  same  proceedings  may  be 
had,  as  near  as  may  be,  as  hereinbefore  pro- 
vided, or  he  may  sue  for  damages,  in  the 
ordinary  way,  in  which  case  the  jury  shall 
lay  off  the  land  by  metes  and  bounds,  and 
assess  the  damages  as  upon  the  trial  of  an 
appeal  from  the  return  of  a  jury  of  inquest." 
The«(e  sections  of  Shannon's  Code  sub- 
stantially embrace  the  proceedings  that  arc 
required  to  be  taken  for  the  condemnation 
of  private  property  for  any  public  use, 
which  provisions,  it  will  be  observed,  af- 
ford the  landowner  an  ample  remedy  to  re- 
ceive just  compensation  for  the  land  taken. 
As  already  stated,  in  the  opinion  of  the 
court,  these  sections  of  the  Code,  by  the 
references  to  them  found  in  the  original 
charter  of  1879,  as  well  as  in  the  amenda- 
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tory  act  of  1899,  have  be<M>ine  an  integral 
part  of  the  charter  of  the  city  of  Mem- 
phis. 

It  is  next  insisted  that  the  body  of  the 
act  of  1899  contains  subjects  which  are  not 
embraced  in,  or  germane  to,  its  title.  The 
caption  of  the  act  is:  "An  Act  to  Amend 
an  Act  Entitled  an  Act  to  Establish  Taxing 
Districts  in  This  State,  and  to  Provide  a 
Means  of  Local  Government  for  the  Same, 
being  Chapter  2  of  the  Acts  of  1879  and  the 
Acts  Amendatory  Thereof,  so  as  to  Author- 
ize and  Empower  the  Taxing  Districts  and 
Cities  Organized  under  Said  Act  to  Ac- 
quire, Improve,  and  Maintain  Parks  for 
the  Benefit  of  the  Public.  Acts  1899,  p. 
250,  chap.  142. 

It  is  said,  in  the  first  place,  that  nothing 
is  stated  in  the  title  in  respect  to  acquir- 
ing, improving,  and  maintaining  road- 
ways or  boulevards ;  but  the  title  limits  the 
right  to  acquiring,  improving,  and  main- 
taining parks  for  the  benefit  of  the  public. 

It  is  insisted  that  the  body  of  the  act 
authorizing  the  acquisition  or  condemnation 
of  land  for  park  ways  or  boulevards  extend- 
ing through  the  country  merely  for  the 
purpose  of  connecting  two  parks  with  each 
other  is  not  germane  to  the  title. 

This  criticism  upon  the  act  cannot  be 
maintained.  It  would  be  too  narrow  a  Con- 
struction of  the  act  to  exclude  from  its 
scope  the  building  of  boulevards  or  drive- 
ways necessary  to  connect  two  parks  situ- 
ated in  remote  parts  of  the  city.  More- 
over, the  legislature  has  not  defined  the 
shape  or  extent  of  the  parks  to  be  laid  out 
under  the  provisions  of  this  act,  but  has  left 
that  matter  exclusively  to  the  taste  and 
discretion  of  the  park  commissioners  and 
the  legislative  council.  These  authorities, 
in  the  exercise  of  their  judgment,  instead 
of  laying  out  one  park  within  the  corporate 
limits  of  the  city,  have  provided  for  the 
opening  of  two  parks, — one  situated  north- 
east of  the  city,  and  known  as  "Overton 
park,"  and  the  other  located  southwest  of 
the  city,  and  designated  as  "Riverside 
park."  For  the  convenience  of  the  public. 
it  was  necessary  that  these  two  parks 
should  be  connected  by  a  driveway,  which, 
sm  now  designed  by  the  park  commissioners, 
has  become  a  part  of  the  parks  themselves. 
It  is  wholly  immaterial  how  irregular  and 
eccentric  the  shape  of  the  parks  thus  con- 
structed may  appear,  since  that  matter  is 
confided  exclusively  to  the  judgment  of  the 
park  commissioners.  Everything  that  per- 
tains to  the  building,  extending,  or  con- 
necting the  parks  authorized  to  be  built  un- 
der the  provisions  of  the  amendatory  act  of 
1899  is  necessary,  and  by  implication  with- 
in the  general  purview  of  the  act. 

In  Re  New  York,  34  Hun,  444,  the  court 
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said:  "The  park  ways  designated  and  de- 
scribed in  the  act  are  designed  for  avenues 
uniting  four  of  the  parks.  As  they  have 
been  described,  they  are  peculiarly  appro- 
priate for  that  purpose,  and  may  wdl  be 
regarded  as  incidents  to,  or  extensions  of, 
the  areas  of  the  parks  themselves.  The  one, 
uniting  what  has  been  designated  as  the 
Van  Cortlandt  and  Bronx  parks,  is  intended 
to  consist  of  about  80  acres  of  land  devoted 
to  a  park  way  600  feet  in  width  and  nearly 
1  mile  in  length.  Another,  similarly  to 
unite  the  Bronx  and  Pel  ham  parks,  includes 
an  appropriation  of  about  91  acres  of  land, 
exclusive  of  an  existing  boulevard.  The 
width  of  this  park  way  will  be  400  feet,  and 
its  length  about  2%  miles.  The  third  is  of 
minor  importance,  and  is  designed  to  serve 
as  a  similar  avenue  between  what  is  called 
the  Crotona  and  the  Bronx  parks."  People 
ex  rel.  Seaver  v.  Green,  52  How.  Pr.  440. 

The  court  of  appeals  of  New  York,  in  Re 
New  York.  99  N.  Y.  576,  2  N.  E.  642,  in 
dealing  with  a  similar  subject,  said  as  fol- 
lows: "The  title  .  .  .  is,  *An  Act  Lay- 
ing out  Public  Places  and  Parks  and  Park 
Ways  in  the  23rd  and  24th  Wards  of  the 
City  of  New  \ork  and  in  the  Adjacent  Dis- 
trict of  W^estchcster  County,  and  Author- 
izing the  Taking  of  Lands  for  the  Same' 
(Laws  of  1884,  chap.  522,  p.  625),  and  is 
claimed  to  violate  §  16,  art.  3,  of  the  Con- 
stitution, requiring  that  a  private  or  local 
bill  shall  embrace  but  one  subject,  which 
shall  be  expressed  in  the  title.  Section  6 
of  the  park  act  authorizes  the  use  of  a 
portion  of  Van  Cortlandt  park  for  the  pur- 
pose of  a  rifle  range  and  military  parade 
s^round,  and  $  12  extends  over  the  whole  of 
the  newly  acquired  territory  the  jurisdic- 
tion of  the  department  of  public  parks, 
which  by  the  city  charter  of  1873  was  made 
the  dominant  authority  for  their  mainten- 
ance and  protection.  It  is  insisted  that  two 
new  and  separate  subjects  were  thus  injected 
into  the  bodv  of  the  act,  without  hint  or 
reference  in  the  title.  The  criticism  is 
quite  too  rigid  and  narrow,  it  would  lead 
up  to  a  condemnation  which  few  titles  would 
escape,  imtil  they  became  cumbersome  and 
awkward  digests  of  the  details  of  their  en- 
actments. What  are  here  denominated 
new  subjects  are  fairly  and  reasonably  ele- 
ments and  details  of  the  laying  out  of  new 
parks  and  the  acquisition  of  lands  there- 
for, and  BO  embraced  in  the  one  general 
subject  of  the  bill." 

It  is  also  objected  that  the  body  of  the 
act  authorizing  the  creation  of  a  park  com- 
mission and  the  election  of  commissioners 
presents  another  subject  that  is  not  em- 
braced within  the  title  of  chapter  142,  p. 
250,  Acts  1889. 

This  objection  is  also  untenable,  since  the 
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creation  of  a  park  commission  and  a  board 
of  park  oommissioners  is  clearly  within  the 
purview  of  an  act  which  authorizes  the 
city  of  Memphis  to  acquire,  improve,  and 
maintain  parks  for  the  benetii;  of  the  pub- 
lic A  park  commission  is  a  useful  and  al- 
most indispensable  instrumentality  for  the 
maintenance  and  supervision  of  a  system 
of  public  parks.  Other  criticisms  of  a 
similar  nature  are  made  on  this  act,  but 
none  are  well  taken,  since,  in  our  opinion, 
they  are  all  settled  by  the  rule  laid  down  in 
Hyman  v.  State,  87  Tenn.  100,  1  L.  R.  A. 
497,  9  S.  W.  372.  The  rule  therein  an- 
nounced is  that  an  amendatory  act  whose 
caption  merely  recites  the  title  of  the  orig- 


inal act,  without  enlarging  its  scope,  is 
constitutional  and  valid,  provided  its  pur- 
view is  germane  to  the  title  of  the  original 
act. 

All  of  the  subjects  which  are  claimed  by 
counsel  for  defendant  in  error  to  be  out- 
side of  the  title  of  the  amendatory  act  are 
clearly  within  its  purview,  since  they  all 
relate  to  the  one  subject-matter  embraced 
in  the  title,  in^:.,  the  acquisition,  improve- 
ment, and  maintenance  of  parks  for  the 
benefit  of  the  public.  It  results  that  the 
judgment  below  was  erroneous,  and  i«  re- 
versed, the  demurrer  overruled,  and  the 
cause  remanded. 
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George  E.  KINZEL,  Admr.,  etc.,  of  Joseph 
H.  Kinzel,  Deceased,  Plff,  in  Err,, 

V, 

ATLANTA,  KNOXVILLE,  &  NORTHERN 
RAILWAY  COMPANY. 

(137  Fed.  489.) 

A  railroad  enarlneer  -vrlio  obeys,  al- 
thonarli  relnctantly,  an  order  to  take 
hlM  train  throngrli  b,  monntalnonii 
rearton  on  Itai  regrnlar  trip  at  a  time  of 
heavy  rains,  when  land  slides  are  anticipated, 
assumes  tbe  risk  of  such  slides,  and  cannot 
hold  the  company  responsible  in  case  his  train 
Is  carried  from  the  track  hy  a  slide  which 
comes  upon  it  so  suddenly  that  there  is  no 
time  to  escape,  and  the  danger  of  which  was 
not  observed  by  a  track  inspector,  who  had^ 
passed  the  spot  Just  before  the  train  reached 
there;  since  it  must  be  regarded  as  pure  ac- 
cident. 

(May  11,  1905.) 

ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Tennessee  to  review  a  judgment  in  favor 
of  defendant  in  an  action  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiff's  intestate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Severena  and  Richards, 
Circuit  Judges,  and  Cochran,  District  Judge. 

Messrs.  V.  A.  Huffaker  and  Pickle  ft 
Turner,  for  plaintiff  in  error: 

There  was  no  express  contract  of  assump- 
tion of  risks  by  the  intestate  at  any  time. 


NoTH. — For  a  case  in  this  series  holding  that 
the  negligence  of  the  conductor  of  a  freight 
train  in  going,  forward  with  the  engine  to  ex- 
amine culverts  after  a  storm  under  the  order 
of  the  road  master  is  a  question  for  the  Jury, 
see  Terre  Haute  ft  I.  R.  Co.  v.  Fowler,  48  L.  R. 
A.  531. 

As  to  servant's  right  of  action  generally  for 
injuries  received  in  obeyinsr  direct  command, 
see  also  Dallemand  v.  Saalfeldt,  48  L.  R.  A.  753, 
and  nete;  Finn  v.  Cassidy,  53  L.  R.  A.  877 ;  and 
Illinois  Southern  R.  Co.  v.  Marshall,  66  L.  R.  A. 
297. 
«9  L.  R.  A. 


The  risks  that  are  assumed  by  the  serv- 
ant, as  an  implied  condition  or  incident  of 
his  contract  of  employment,  are  "ordinary' 
risks"  of  the  service.  "Ordinary  risks"  are 
those  obviously  incident  to  the  work. 

Winkler  v.  8t,  Louis  Basket  d  Bow  Co. 
137  Mo.  394,  38  S.  W.  921;  Hannigan  v. 
Lehigh  d  H.  River  R,  Co.  157  N.  Y.  244, 
51  N.  E.  992;  Consolidated  Coal  Co.  v. 
Haenni,  146  III.  614,  35  N.  E.  162;  Doyle 
V.  8t,  Paul,  M.  d  M.  R.  Co.  42  Minn,  79, 
43  N.  W.  787;  Davis  v.  Baltimore  d  0,  R, 
Co.  152  Pa.  314,  25  Atl.  498;  Texas  d  P, 
R,  Co.  V.  Archibald,  170  U.  S.  065,  42  L. 
ed.  1188,  18  Sup.  Ct.  Rep.  777;  Worlds  v. 
Georgia  R,  Co.  99  Ga.  283,  25  S.  E.  646; 
Jenney  Electric  Light  d  P.  Co.  v.  Murphy, 
115  lud.  566,  18  N.  E.  30;  Choctaw  0.  d  G. 
R.  Co.  V.  McDade,  50  C.  C.  A.  591,  112  Fed. 
891,  Affirmed  in  191  U.  S.  68,  48  L.  ed.  101, 

24  Sup.  Ct.  Rep.  24. 

Employees  do  not  assume  the  risks  of  the 
negligence  of  the  company. 

Choctaw,  0.  d  G.  R,  Co,  v.  McDade,  50  C. 
C,  A.  591,  112  Fed.  891,  191  U.  S.  67,  48 
L.  ed.  100,  24  Sup.  Ct.  Rep.  24. 

The  risk  to  which  deceased  was  subjected, 
and  which  caused  his  death,  was  one  trace- 
able directly  and  alone  to  defendant's  neg- 
ligence. 

It  is  the  duty  of  the  employer  to  furnish 
and  maintain  safe  places  for  his  employees 
to  work,  which,  in  the  case  of  railroads, 
means  safe  roadbed  and  track. 

Hugh  V.  Texas  d  P.  R.  Co.  100  U.  S.  213, 

25  L.  ed.  612;  Union  P.  R.  Co.  v.  Daniels 
{Union  P.  R.  Co.  v.  Snyder),  152  U.  S.  684, 
38  L.  ed.  597,  14  Sup.  Ct.  Rep.  756;  Balti- 
more d  0.  R.  Co.  V.  Baugh,  149  U.  S.  368, 
37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914;  Choc- 
taw, 0.  d  G.  R.  Co.  V.  McDade,  191  U.  S. 
67,  48  L.  ed.  100,  24  Sup.  Ct.  Rep.  24; 
Northern  P.  R.  Co.  v.  Babcock,  154  U.  S. 
190,  38  L.  ed.  968,  14  Sup.  Ct.  Rep.  978^ 
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Union  P.  R.  Co,  v.  O'Brien,  161  U.  S.  451, 
40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618;  Teafos 
d  P,  R.  Co.  V.  Archibald,  170  U.  S.  670,  42 
L.  ed.  1191,  18  Sup.  Ct.  Rep.  777. 

The  master's  care  and  diligence  as  re- 
gards safety  of  place  to  work,  etc.,  must  be 
such  as  "the  exigency  reasonably  demands." 

Union  P,  R,  Co,  v.  O'Brien,  161  U.  S.  461, 
40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618; 
Bough  V.  Texas  d  P.  R,  Co.  100  U.  S.  213, 
25  L.  ed.  612;  Georgia  P.  R.  Co.  v.  Dooly, 
12  L.  R.  A.  342,  note,  86  Ga,  294,  12  S.  E. 
923. 

The  employee  may  unquestionably  as- 
sume that  the  employer  has  performed  his 
duty  in  this  regard,  and  proceed  in  the 
service,  relying  upon  such  performance  of 
duty  by  the  employer  without  question  or 
investigation. 

Texas  d  P.  R.  Co.  v.  Archibald,  170  U.  S. 
665,  42  L.  ed.  1188,  18  Sup.  Ct.  Rep.  777; 
Union  P.  R.  Co.  v.  O'Brien,  161  U.  S.  451, 
40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618,  49 
Fed.  538;  James  B.  Clow  d  Sons  v.  Boltz, 
34  C.  C.  A.  550,  92  Fed.  572;  New  York 
A'.  H,  d  H.  R.  Co.  V.  O'Leary,  35  C.  C.  A. 
562,  93  Fed.  737;  Valley  R.  Co.  v.  Keegan, 
31  C,  C.  A.  255,  58  U.  S.  App.  377,  87  Fed. 
840;  Rockport  Granite  Co.  v.  Bjornholm, 
53  C.  C.  A.  429,  115  Fed.  947. 

This  duty  of  the  master  to  protect  his 
servant  against  injury  by  keeping  him  in  a 
safe  place  to  work,  and  out  of  an  unsafe 
one,  is  a  positive,  active  duty  of  the  mas- 
ter that  he  cannot  delegate  to  anyone,  even 
to  a  fellow  servant,  so  as  to  defeat  his  own 
liability  for  its  breach. 

Union  P.  R.  Co.  v.  Daniels  {Union  P. 
R,  Co,  V.  Snyder)  152  U.  S.  684,  38  L.  ed. 
597,  14  Sup.  Ct.  Rep.  756;  Neeley  v.  South- 
western Cotton  Seed  Oil  Co.  13  Okla.  356, 
64  L.  R.  A.  145,  75  Pac.  537;  Chicago  d 
N.  W.  R.  Co.  v.  Swett,  92  Am.  Dec.  206,  and 
sote,  45  111.  197. 

It  is  no  answer  to  his  failure  to  main- 
tain safety  of  place  that  the  master  made 
the  plnce  safe  originally,  and  has  kept  a 
sufficient  force  to  inspect  and  repair  it, 
where  there  was  failure  to  repair  before  the 
servant  was  sent  into  the  unsafe  place. 

Union  P.  R.  Co.  v.  Daniels  {Union  P. 
R,  Co.  V.  Snyder),  152  U.  S.  684,  38  L.  ed. 
597,  14  Sup.  Ct.  Rep.  756;  Texas  d  P.  R. 
Co.  V.  Archibald,  170  U.  S.  665,  42  L.  ed. 
1188,  18  Sup.  Ct.  Rep.  777,  Affirmed  and 
Applied  in  Choctaw,  0.  d  G.  R.  Co.  v. 
McDade,  191  U.  S.  67,  48  L.  ed.  100,  24  Sup. 
Ct.  Rep.  24;  Georgia  P.  R.  Co.  v.  Dooly,  12 
L.  R.  A.  343,  note,  86  Ga.  204,  12  S.  E. 
923;  Union  P.  R.  Co.  v.  J^ort,  17  Wall,  553, 
21  L.  ed.  739. 

The  servant  will  be  repelled  on  the 
ground  of  contibutory  negligence,  in  cases 
of  this  character,  only  where  he  has  full 
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knowledge  of  the  existence  of  the  defects, 
and  full  appreciation  of  their  dangerous 
character,  and  has  recklessly  and  with  such 
knowledge  encountered  the  same. 

Choctaw,  0.  d  O.  R.  Co.  v.  McDade,  191 
U.  S.  68,  48  L.  ed.  100,  24  Sup.  Ct.  Rep. 
24;  Texas  d  P.  R.  Co.  v.  Archibald,  170 
U.  S.  665,  42  L.  ed.  1188,  18  Sup.  Ct.  Rep. 
777;  Houston  E.  d  W.  T.  R.  Co.  v.  De  Walt, 
96  Tex.  121,  97  Am.  St.  Rep.  893,  70  S. 
W.  531;  Stephens  v.  Hannibal  d  Si.  J.  R. 
Co.  96  Mo.  207,  9  Am.  St.  Rep.  336,  0  S. 
W.  589;  Ittner  BHck  Co.  v.  Killian  (Neb.) 
93  N.  W.  951;  Delaware  River  Iron-Ship 
Bldg.  d  E.  Works  v.  Nuitall,  119  Pa.  149, 
13  Atl.  65;  WiUiams  v.  Clark,  204  Pa.  416, 
54  Atl.  315;  Harrison  v.  Denver  d  R.  O. 
W.  R.  Co.  7  Utah,  523,  27  Pac.  728;  Mc- 
hre  V.  Tourtellotte,  167  Mass.  69,  48  L. 
R.  A.  542,  44  N.  E.  1071;  Chicago  d  N.  W. 
R.  Co.  V.  Bayfield,  37  Mich.  206;  Harder 
d  H.  Coal  Min.  Co,  v.  Schmidt,  43  C.  C.  A. 
532,  104  Fed.  282;  Goldthorpe  v.  Clark- 
Nickerson  Lumber  Co,  31  Wash.  467,  71 
Pac.  1091;  English  v.  Chicago,  M.  d  St. 
P.  R.  Co.  24  Fed.  906;  O'Maley  v.  South 
Boston  Gaslight  Co.  168  Mass.  136,  47  U 
R.  A.  164,  32  N.  E.  1119;  East  Tennessee, 
V.  d  G.  R.  Co.  V.  Dupeld,  12  Lea,  63,  47 
Am.  Dec.  319. 

Messrs,  Smitli,  Hammond,  ft  Smith 
and  Comlok,  Wright,  ft  Frants  for  de- 
fendant in  error. 

RIoliardB,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  was  a  suit  for  the  wrongful  deatli 
of  the  plaintiff's  intestate,  Joseph  Kinzel, 
who  was  a  locomotive  engineer  in  the  em- 
ploy of  the  defendant  company,  and  lost 
his  life  in  the  wreck  of  his  engine,  caused 
by  a  landslide  in  the  mountains  of  Tennes- 
see. The  court  below  twice  directed  a  ver- 
dict for  the  defendant  on  the  ground  that 
Kinzel's  death  was  the  result  of  a  pure 
accident,  for  which  the  railway  company 
was  not  to  blame,  and  the  risk  of  which 
he  had  assumed.  This  action  is  here  for 
review. 

The  material  facts  are  conceded.  Kin- 
zel had  been  a  locomotive  engineer  for  seven 
years,  and  for  three  years  had  run  a  freight 
train  south  from  Knoxville  through  the 
mountains  into  Georgia.  Two  or  3  miles 
south  of  the  station  of  Wetmore  the  moun- 
tainous region  began,  and  continued  for 
about  22  miles.  For  the  most  of  this  dis- 
tance the  railroad  ran  along  the  side  of  the 
mountains,  at  the  foot  of  which  flows  the 
Uiawassee  river.  The  steepest  part  of  the 
line  began  at  Appalachia,  about  20  miles 
south  of  Wetmore,  and  extended  several 
miles  south  to  Farner,  which  is  near  the 
summit.    Beyond    Farner    is    Blue    Ridge^ 
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Georgia.  Naturally  the  portion  of  the  line 
most  liable  to  landslides  was  that  between 
Appalachia  and  Earner.  The  portion  be- 
tween  Wetmore  and  Appalachia  was  re- 
^rded  as  comparatively  safe.  The  accident 
occurred  about  6  or  7  miles  south  of  Wet- 
more,  about  11  o'clock  on  the  night  of  Feb- 
ruary 27,  1902.  That  day  Kinzel  was  en- 
gaged as  usual,  in  running  freight  train 
No.  13  from  Knoxville  to  Blue  Ridge.  He 
left  Knoxville  at  12:30  p.  m.,  and  arrived 
at  Wetmore  at  5:30  P.  m.,  about  two  hours 
late.  He  was  drawing  a  train  of  twelve 
cars,  loaded  with  coal  and  coke.  It  had 
been  raining  for  two  or  three  days,  and  slides 
and  washouts  were  anticipated  in  the  moun- 
tains. Because  of  this,  trains  Nos.  11,  12, 
and  14,  of  that  date,  between  Blue  Ridge  and 
Knoxville,  were  annuled.  This  left  but  one 
train  going  north  (No.  2,  a  passenger  train) 
and  one  train  (No.  13,  KinzeFs  freight) 
running  south.  The  passenger  train,  No.  2, 
was  delayed  by  small  slides  in  the  moun- 
tains, and  did  not  reach  Wetmore  until  after 
9  o'clock.  In  the  meantime  Kinzel,  acting 
under  a  special  order,  went  back  to  Grady 
with  his  engine,  and  brought  four  camp 
cars,  with  track  tools  and  men,  to  Wet- 
more, for  the  purpose  of  taking  them  along 
with  his  train  up  into  the  mountains  to 
repair  the  track  next  day.  Passenger  train 
No.  2,  when  it  arrived  at  Wetmore,  reported 
that  it  had  struck  several  small  slides,  that 
a  large  one  fell  in  behind  it,  and  that  it  did 
not  think  No.  13  could  get  through  that 
night.  Before  the  arrival  of  No.  2  at  Wet- 
more, Kinzel  asked  the  operator  to  tell  the 
train  despatcher  that  he  did  not  want  to  go 
through  that  night,  because  it  was  not  safe, 
and  that  he  could  not  go  through  anyhow. 
The  reply  came  back  that  he  would  have  to 
proceed  with  his  train,  and  cautioned  him 
to  run  slowly  and  carefully,  and  look  out 
for  slides.  About  9:30  he  pulled  out  south, 
having  cut  off  two  of  his  loaded  cars,  and 
attached  the  four  camp  cars  which  were 
needed  for  the  next  day's  work  in  the  moun- 
tains. The  primary  object  of  sending  Kin- 
zel's  train  from  Wetmore  south  that  night 
was  to  get  the  extra  track  gang  from  Grady 
to  the  mountain  line,  in  order  to  open  the 
road  for  the  next  day's  business.  The 
secondary  purpose  was  to  advance  the 
freight  as  far  as  Appalachia.  There  was  no 
idea  of  any  serious  trouble  between  Wet- 
more and  Appalachia.  The  trouble  was 
usually  between  Appalachia  and  Famer. 
Kinzel  proceeded  south,  observing  the  cau- 
tion to  run  slowly.  The  track  was  being 
patrolled  by  an  extra  gang  of  track  walkers. 
About  6  or  7  miles  south  of  Wetmore, 
where  the  road  ran  along  the  foot  of  the 
mountain  about  20  feet  above  the  river,  and 
when  Kinsel  was  in  sight  of  the  light  of 
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the  section  foreman,  who  had  a  few  minutes 
before  passed  along  where  he  was  then  run- 
ning, suddenly  and  without  warning  a  slide 
occurred  under  or  directly  in  front  of  the 
engine,  which  carried  the  track  and  engine 
down  into  the  river.  The  section  foreman 
was  within  300  or  4(X>  yards  of  the  engine, 
watching  it,  when  the  slide  carried  it  down. 
Kinzel,  though  terribly  hurt,  was  still  alive 
when  taken  out  of  the  wreck.  He  told  the 
foreman  that  he  saw  his  light,  and  thought 
everything  was  all  right,  but  the  slide  came 
in  on  him,  giving  him  no  chance  to  avoid  it. 

There  was  no  testimony  tending  to  show 
that  the  defendant  was  to  blame  for  the 
slide  which  caused  the  accident.  There  was 
in  Union  P,  R.  Co.  v.  O'Brien,  161  U.  S.  451, 
40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618.  For 
aught  that  appeared,  the  roadbed  was  prop- 
erly constructed,  and  the  track  that  night 
was  exceptionally  well  patrolled.  It  was 
not  in  Fisher  v.  Oregon  Short  Line  d  (7.  A*. 
72.  Co.  22  Or.  533,  16  L.  R.  A.  519,  30  Pac. 
425.  The  section  foreman  passed  along  on 
his  round  of  inspection  but  a  few  minutes 
before  the  slide  took  place,  and  there  was 
nothing  to  indicate  trouble  ahead.  The 
track  and  its  surroimdings  appeared  to  be 
all  right. 

The  plaintiff's  case  therefore  rests  solely 
on  the  claim  that  the  defendant  was  at 
fault  in  sending  Kinzel  into  the  mountains 
that  night.  It  is  insisted  he  was  ordered 
into  a  place  of  unusual  danger,  despite  his 
protest  and  against  his  will,  and  was  thus 
exposed  to  perils  known  to  the  company, 
but  of  which  he  was  ignorant,  with  the  re- 
sult described.  In  other  words,  it  is  in- 
sisted he  was  the  victim  of  a  negligent  or- 
der which  subjected  him  to  risks  outside  his 
regular  employment.  If  this  claim  found 
support  in  the  testimony,  there  might  have 
been  a  case  for  the  jury.  But  there  was  no 
order  given  him,  in  the  sense  claimed.  Kin- 
zel was  not  engaged  in  extraordinary  work 
under  a  special  order.  He  was  on  his  regu- 
lar run.  It  is  true,  he  was  being  exposed  to 
an  additional  risk  by  reason  of  the  weather. 
A  railroad  in  a  mountainous  region  is  lia- 
ble to  slides  and  washouts  in  rainy  weather. 
This  is  a  matter  of  common  knowledge. 
Kinzel  knew  this  when  he  took  the  job. 
And  of  course  he  assumed  the  risk.  It  was 
one  of  the  risks  of  his  employment.  Union 
P.  R,  Co.  V.  O'Brien,  161  U.  S.  451,  456,  40 
L.  ed.  766,  770,  16  Sup.  a.  Rep.  618,  1  C. 
C.  A.  354,  4  U.  S.  App.  221,  49  Fed.  538. 
Ruins  will  come  in  mountains  as  well  as 
elsewhere,  but  trains  must  be  run,  and  roads 
kept  open  for  traffic,  notwithstanding  the 
increased  risk  to  operatives. 

Moreover,  the  record  contains  plenty  of 
proof  that  Kinzel  was  advised  on  the  day 
of  the  accident  of  the  increased  risk  of  the 
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situation.  He  reached  Wetmore  two  hours 
late.  He  was  ordered  to  wait  there  for  the 
passenger  train  coming  north,  which  did  not 
arrive  until  9  o'clocic  In  the  meantime  he 
was  sent  to  Grady  for  the  extra  track  gang. 
This  advised  him  there  was  trouble  in  the 
mountains.  Because  he  anticipated  trouble 
ahead — feared  there  might  be  slides  on  the 
track — ^he  asked  to  be  allowed  to  stay  at 
Wetmore  overnight.  The  exigencies  of  the 
situation  would  not  permit  the  granting  of 
the  request.  It  was  necessary  to  get  the 
extra  gang  .  through  to  Appalachia  that 
night,  so  as  to  put  the  track  between  there 
and  Famer  in  condition  for  the  next  day's 
business.  So  he  was  told  to  proceed,  but  to 
run  slowly  and  carefully  and  look  out  for 
slides.  This  again  was  notice  and  warning 
that  there  was  danger  of  slides  ahead.  It 
is  to  be  observed,  however,  that  the  order 
was  not  a  special  one.  It  did  not  require 
exceptional  work, — work  outside  his  line  of 
duty.  It  only  required  him  to  do  the  work 
he  had  undertaken  to  do  when  he  accepted 
the  job.  When  he  pulled  out  of  Wetmore 
that  night,  although  he  did  so  reluctantly, 
he  nevertheless  assumed  the  risk.  He  did 
only  what  every  engineer  must  do  under 
like  circumstances.  1  Labatt,  Mast.  &  S. 
§  438,  and  cases  cited;  Linch  v.  Sagamore 
Mfg.  Co.  143  Mass.  206,  210,  0  N.  E.  728; 
Toomey  v.  Eureka  Iron  d  Steel  Works,  89 
Mich.  249,  60  N.  W.  850;  Chesapeake  d 
O.  R,  Co.  V.  Hennessey,  38  C.  C.  A.  307,  and 
note,  p.  314,  96  Fed.  713. 

Kinzel's  reluctance  to  go  on  that  night 
was  due  to  the  fact  that  he  feared  that  in 
the  darkness  he  might  run  into  obstruc- 
tions.   The  declaration  averred  there  were 


obstructions  known  to  the  company,  of 
which  he  was  not  advised,  that  caused  the 
accident.  If  the  proof  had  in  any  degree 
supported  this  averment, — if  it  had  tended 
to  show  that  there  were  dangerous  obstruc- 
tions on  the  track  which  were  known  to  the 
company,  and  that,  in  spite  of  his  protest 
the  company  had  ordered  him  on  without 
advising  him  of  their  presence,  and  without 
taking  proper  steps  to  protect  him  against 
them, — another  case  would  be  presented. 
But  the  accident  was  not  due  to  an  obstruc- 
tion into  which  Kinzel  ran  because  of  the 
darkness.  Every  reasonable  precaution  was 
taken  by  the  company  to  protect  him 
against  obstructions.  He  was  warned  to 
run  slowly  and  look  out  for  slides,  and  the^ 
track  was  carefully  patrolled.  Everything 
was  done  that  could  be  done.  The  slide 
which  caused  the  accident  was  not  known  to 
the  company  when  it  directed  Kinzel  to  pro- 
ceed south.  It  had  not  then  occurred,  and 
could  not  have  been  anticipated.  The  track 
was  clear  when  Kinzel  reached  the  place  of 
the  accident,  and  the  light  of  the  trackman 
who  had  preceded  him  but  a  few  minutes, 
was  in  sight.  The  slide  came  on  so  sudden- 
ly that  Kinzel  could  not  avoid  it.  He  did 
not  run  into  the  slide  because  of  the  dark- 
ness, but  the  slide  virtually  ran  into  him. 
In  an  instant  the  track  was  swept  from  un- 
der him.  The  result  would  have  been  the 
same  if,  under  similar  circumstances,  the 
slide  had  occurred  during  the  daytime. 
We  agree  with  the  court  below  that  it  wa» 
a  case  of  pure  accident,  for  which  the  com- 
pany cannot  be  held  liable. 
The  judgment  is  affirmed. 
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W.  D.  BRANNON 

V. 

Elizabeth  CURTIS. 
(98  Tenn.  153.) 

1.  TIte  rental  Talve  of  the  premlaes 
darlnir  tlae  poimenalon  of  the  -vendee 
mnat  he  deducted  from  his  recovery  for 
breach  of  a  covennnt  of  seisin,  which  is  made 
by  an  outstandiog  contingent  remainder, 
where  bis  deed  gave  him  at  least  a  life 
estate,  and  the  life  tenancy  has  continued 
so  as  to  preclude  the  remainder-men  from 
demanding  rents  for  any  part  of  the  time. 

2$.  Rentoratlon  of  pomiesslon  !•  an  In- 
dlHpeniiahle  Inorredlent  of  a  decree 
in  equity  In  favor  of  a  vendee  for  breach  of  a 


Note. — See  the  following  case  of  Gerbert  v. 
Sons  of  Abraham,  and  note, 
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covenant  of  seisin  made  by  an  outstanding- 
contingent  remainder,  where  his  deed  gave 
him  at  least  a  life  estate,  and  he  has  had  the 
benefit  of  possession. 
3.  A  recovery  for  Improvements  tfk 
the  extent  that  they  may  ha-ve  per- 
manently enhanced  the  rental  or 
naahle  value  of  the  life  estate  may  be 
allowed  to  the  vendee,  with  his  purchase 
money,  interest  thereon,  and  taxes  paid,  on 
breach  of  a  covenant  of  seisin  made  by  an 
outstanding  contingent  remainder,  when  his 
recovery  in  equity  is  conditioned  on  hl» 
restoration  of  possession  to  the  vendor,  and 
his  accounting  for  his  use  of  the  premises. 


(February  6,  1897.) 

ROSS-APPEALS  from  a  decree  of  the 
Court  of  Chancery  Appeals  modifTing  a 
decree  of  the  Chancery  Court  for  Davidson 
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Ck>unt7  which  set  aside,  under  a  bill  of  re- 
view, a  decree  which  had  been  passed  for 
the  rescission  of  a  contract  to  purchase  real 
estate;  the  plaintiff  appealing  from  so 
much  of  the  decree  as  denied  him  a  recovery 
for  improvements,  and  defendant  appealing 
from  so  much  as  refused  to  compel  plaintiff 
to  restore  what  he  had  received  under  the 
contract.     Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jolm  B.  Daniel,  for  plaintiff,  Bran- 
non: 

The  very  fact  that  Brannon  came  into 
court  and  asked  and  obtained  a  rescission 
was  in  law  a  restoration,  and  had  that  ef- 
fect. 

Kincaid  v.  Britiain,  5  Sneed,  124,  Rawle, 
Covenants  for  Title,  pp.  100-105;  Park  v. 
Cheek,  4  Coldw.  28;  Reooha  v.  Younglove,  8 
Baxt.  387. 

Where  suit  is  brought  upon  breach  of  any 
of  the  covenants  and  judgment  obtained, 
and  that  judgment  satisfied,  it  will  have 
the  effect  to  preclude  the  vendee  from  assert- 
ing any  rights  to  the  property  conveyed  to 
him  out  of  the  conveyance  to  which  the  ac- 
tion arose. 

2  Sutherland,  Damages,  265;  Tucker  v. 
Clarke,  2  8andf.  Ch.  96;  Noonan  v.  Haley, 
21  Wis.  146;  Porter  v.  Hill,  9  Mass.  36. 
6  Am.  Dec.  22;  Stinson  v.  Sumner,  9  Mass. 
150,  6  Am.  Dec  49;  Blanchard  v.  Ellis,  1 
Gray,  202,  61  Am.  Dec.  417;  Parker  v. 
Brown,  15  N.  H.  188. 

The  covenant  of  seisin  is  broken  as  soon 
as  made,  if  in  fact  the  vendor  did  not  have 
a  good  title. 

Kincaid  v.  Brittain,  5  Sneed,  120;  Park 
V.  Cheek,  4  Coldw.  20. 

Ordinarily  the  measure  of  damages  is  the 
purchase  money  and  interest.  The  courts 
modify  the  rule  to  suit  the  facts  of  any 
particular  case,  to  the  end  that  the  equity 
of  the  case  may  be  met.  The  general  state- 
ment of  the  rule  has  not  any  reference  to  im- 
provements which  the  vendee  placed  upon 
the  property  to  the  extent  that  such  improve- 
niento  have  permanently  enhanced  the  value 
of  the  property. 

2  Sutherland,  Damages,  285;  Morrison  v. 
Underwood,  20  N.  H.  369;  Hartford  d  S. 
Ore  Co.  T.  Miller,  41  Conn.  112,  Rawle, 
Covenants  for  Title,  236;  Staats  v.  Ten- 
Eyck,  3  Caines,  111,  2  Am.  Dec.  254. 

In  this  case  the  damage  incurred  is  the 
direct  result  of  a  breach  of  the  contract,  and 
a  result  which  must  have  been  contemplated 
by  tne  party  entering  into  the  covenant. 

Mayne,  Damages,  2d  ed.  147;  Dart,  Ven- 
dors, 4th  ed.  726. 

The  decree  is  as  absolutely  binding  and 
conclusive  on  Mrs.   Curtis   as   if   she  had 
been  personally  served  with  the  process,  and 
had  defended. 
69  L.  IL  A. 


Under  no  circumstances  can  any  defense 
be  made  after  twelve  months,  when  attach- 
ment  has  been  properly  issued  and  levied^ 

Mulloy  V.  White,  3  Tenn.  Ch.  9;  Clay- 
brook  V.  Wade,  7  Coldw.  562;  Bledsoe  v. 
WHght,  2  Baxt.  471. 

Mr.  A.  S-  Colyar  for  defendant. 

Caldwell,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  bill  of  review.  In  the  year  1885 
the  complainant,  Mrs.  Elizabeth  Curtis,  sold 
and  conveyed  to  the  defendant,  W.  D» 
Brannon,  a  small  building  lot  in  the  city  of 
Nashville  at  the  price  of  $900.  The  deed 
executed  contained  a  covenant  of  seisin  in 
fee,  and  the  vendee  went  into  actual  posses- 
sion. He  improved  the  lot,  and  is  still  in 
possession.  In  a  litigation  between  other 
parties  about  a  tract  of  land  including  this 
lot,  the  court,  at  its  December  term,  1892, 
in  construing  a  certain  device,  adjudged 
that  one  Overton*  whose  deed  constituted  a 
link  in  the  title  of  Mrs.  Curtis  to  this  lot, 
did  not  in  fact  own  the  fee,  but  that  his 
ownership  was  subject  to  a  contingent  rer 
mainder  in  favor  of  any  child  or  children  he 
might  leave  surviving  at  his  death.  On 
account  of  that  adjudication,  and  the  conse- 
quent impairment  of  his  title,  Brannon 
thereafter,  while  still  in  possession  of  the 
lot,  and  before  the  falling  in  of  the  life  es» 
tate,  filed  his  bill  against  Mrs.  Curtis  in  the 
chancery  court  of  Davidson  county,  alleging 
her  nonresidenoe,  and  the  breach  of  her 
covenant  of  seisin,  and  seeking  a  recover}' 
against  her  for  the  $900  paid  for  the  lot, 
with  interest,  for  $560  for  improvements  by 
him  placed  upon  the  land,  and  for  $60 
taxes  paid  thereon.  The  bill  was  taken  for 
confessed  against  Mrs.  Curtis,  and  there- 
after a  final  decree  was  rendered  against 
her.  This  decree  allowed  Brannon  a  full 
recovery  for  all  he  claimed,  and  directed  a 
sale  of  the  property  attached,  without  re- 
quiring him  to  surrender  possession,  or  to 
account  for  mesne  profits.  In  January 
1896,  after  the  sale  of  the  property  att^icbed. 
and  before  confirmation,  Mrs.  Curtis  filed 
the  present  bill  to  review  the  final  decree 
against  her,  under  Brannon's  bill,  for  errors 
of  law  alleged  to  be  apparent  upon  its  face* 
and  for  newly  discovered  evidence.  Bran- 
non's  demurrer  to  this  bill  was  overruled 
by  the  chancellor,  who  adjudged  that  the  de- 
cree impeached  was  erroneous  in  law  upon 
its  face  in  three  particulars:  First,  be- 
cause it  allowed  the  vendee  a  full  recovery 
of  purchase  money  and  interest  thereon, 
without  abatement  for  rents  and  profits; 
secondly,  because  it  allowed  such  recovery 
without  restoring  the  possession  to  the 
vendor;  and,  thirdly,  because  it  allowed  a 
recovery  for  improvements  without  proper 
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cause  shown.  And  thereupon  the  chancellor 
further  adjudged  that  the  said  decree  be 
reviewed,  reversed,  and  set  aside,  for  the 
reasons  stated,  and  that  a  reference  be  had  to 
ascertain  the  value  of  the  rents  and  profits 
of  the  lot  since  the  vendee  went  into  posses- 
sion. The  court  of  chancery  appeals  affirmed 
the  decree  under  the  bill  of  review  in  so 
far  as  it  denied  Brannon  a  recovery  for  im- 
provements, but  reversed  it,  and  restored 
the  decree  under  the  original  bill,  in  other 
respects.  Both  parties  have  appealed,  and  in 
this  court  complain  of  such  parts  of  the 
decree  of  the  court  of  chancery  appeals  as 
are  adverse  to  them,   respectively. 

1.  A  covenant  of  seisin  is  an  assurance  to 
the  vendee  that  the  vendor  has  the  very  es- 
tate, in  quantity  and  quality,  which  he  pur- 
ports to  convey.  It  is  a  personal  covenant 
in  prcesenti,  and,  if  not  true,  is  breached 
the  instant  it  is  made,  and  an  immediate 
right  of  action  accrues  to  the  vendee  for  its 
breach,  without  and  before  eviction.  These 
well -settled  propositions  are  announced  in 
the  following  cases, — partly  in  some  and 
partly  in  others, — and  as  many  more  cases 
to  the  same  effect  could  readily  be  cited: 
Kincaid  v.  Brittain,  5  Sneed,  119;  Recohs 
V.  Younglove,  8  Baxt.  387;  Park  v.  Cheek, 
4  Coldw.  26;  Robinson  v.  Coulter,  90  Tenn. 
707,  25  Am.  St.  Rep.  708,  18  S.  W.  250; 
Baird  v.  Goodrich,  5  Heiak.  23;  Pollard  v. 
Dwight,  4  Cranch,  421,  2  L.  ed.  668;  Le  Roy 
V.  Beard,  8  How.  451,  12  L.  ed.  1151;  Petern 
V.  Bowman,  98  U.  S.  58*  25  L.  ed.  91 ;  Logan 
V.  Moulder,  1  Ark.  313,  33  Am.  Dec.  338; 
Baker  v.  Hunt,  40  111.  264,  89  Am.  Dec. 
346;  Clement  v.  Bank  of  Rutland  (Clement 
V.  National  Bank)  61  Vt.  298,  4  L.  R.  A. 
425,  17  Atl.  717;  Gilbert  v.  Bulkley,  5  Conn. 
262,  13  Am.  Dec.  57;  Dale  v.  Shively,  8  Kan. 
276;  Real  v.  Hollister,  gO  Neb.  112,  29  N. 
W.  189;  Murphy  v.  Price,  48  Mo.  247;  Bick- 
ford  V.  Page,  2  Mass.  455;  Wilson  v.  Coch- 
ran, 46  Pa.  229;  Abbott  v.  Allen,  14  John.^. 
252;  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh, 
429,  19  Am.  Dec.  139;  Price  v.  Deal,  90  N 
C.  290;  Brandt  v.  Foster,  5  Iowa,  287; 
Morse  v.  Gamer,  47  Am.  Dec.  570,  and  note 
(]  Strobh.  L.  514);  Backus  v.  McCoy,  .*} 
Ohio,  211,  17  Am.  Dec.  686;  Lawrence  v. 
Montgomery,  37  Cal.  183.  See  also  2  Suth- 
erland, Damages,  2d  ed.  §  592;  Rawle,  Cove- 
nants for  Title,  6th  ed.  S  58;  4  Kent,  Com. 
*471;  2  Devlin,  Deeds,  |  942. 

2.  If  the  breach  be  total,  or  such  that 
the  vendee  may  so  treat  it,  the  measure  of 
damages  is,  ordinarily,  the  amount  of  con- 
sideration paid,  with  interest  thereon.  Kin- 
caid V.  Brittain,  6  Sneed,  119 ;  Park  v.  Cheek. 
4  Coldw.  27;  Reoohs  v.  Younglove,  8  Baxt. 
387;  Logan  v.  Moulder,  1  Ark.  313,  33  Am. 
Dec.  344;   Bibb  v.  Fretntan,  59  Ala.   612; 
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Backus  V.  McCoy,  3  Ohio,  211,  17  Am.  Dee. 
585;  Hemdon  v.  Harrisson,  34  Miss.  486, 
69  Am.  Dec.  399;  Swafford  v.  Whipple,  3 
a.  Greene,  261,  54  Am.  Dec.  498;  Gilbert  y. 
f^ulkley,  6  Conn.  262,  13  Am.  Dec.  57;  Meek- 
lem  V.  Blake,  99  Am.  Dec.  73,  note  (22  Wis. 
495);  4  Kent,  Com.  *475;  2  Sutherland, 
Damages,  §  593 ;  Rawle,  Covenants  for  Title, 
S  158;  3  Sedgw.  Damages,  8th  ed.  S  966;  2 
Devlin,  Deeds,  §  894. 

3.  The  recovery  of  the  consideration  and 
interest  is  subject,  however,  to  abatement 
for  rents  during  the  vendee's  possession, 
when  it  appears  that  he  cannot  be  made  lia- 
ble therefor  to  the  owner  of  the  para- 
mount title.  A  vendee,  having  enjoyed 
the  advantages  of  possession  at  the  expense 
of  his  vendor,  is  bound,  especially  in  a 
court  of  equity,  to  account  for  those  advan- 
tages when  he  demands  repayment  of  the 
purchase  money  with  interest.  He  cannot, 
in  such  a  case,  hold  benefits,  and  at  the  same 
time  recover  as  if  he  had  not  received  them. 
Some  of  the  authorities  treat  liability  for 
rents  as  the  reason  for  allowing  interest 
on  the  consideration  paid.  Kent  says: 
"The  interest  is  to  countervail  the  claim 
for  mesne  profits,  to  which  the  grantee  is 
liable."  4  Kent,  Com.  •475.  Sutherland 
says :  "Possession  without  title  may  compen- 
sate for  the  interest  on  the  purchase  money, 
if  there  be  no  liability,  which  will  be  enforced 
to  the  real  owner.'*  2  Sutherland,  Damages, 
5  598.  In  Flint  v.  Sieadman  it  was  ruled 
that  the  vendee,  who  had  been  in  possession 
in  such  manner  as  not  to  be  accountable  for 
the  use  of  the  premises,  could  recover  only 
the  purchase  money  without  interest.  36 
Vt.  210.  We  see  no  good  reason  for  limit- 
ing the  vendee's  liability  for  rents  to  the 
interest  on  the  purchase  money  if  they  have 
in  fact  been  of  greater  value.  He  should 
account  for  all  the  benefits  he  has  derived 
from  the  possession,  and,  if  not  responsible 
therefor  to  some  other  person,  his  vendor 
should  have  an  abatement  to  that  extent. 
'The  whole  consideration  mone^  and  inter- 
est cannot  be  the  criterion  of  damages,  ex- 
cept in  those  cases  where  the  purchaser  de- 
rives no  benefit  from  the  conveyance."  2 
Sutherland,  Damages,  §  697.  "But  if 
some  title  passes,  though  so  far  short  of 
that  covenanted  for  that  the  grantee  i» 
clearly  not  bound  to  retain  it  for  a  propor- 
tional part  of  the  purchase  money,  on  ten- 
dering a  reconveyance  and  surrendering  pos- 
session recovery  may  be  had  of  the  entire 
consideration  [ money  1  and  interest,  together 
with  taxes  paid,  less  the  value  of  rents  re- 
ceived." Id.  §  699.  This  last  proposition 
is  based  upon  the  decision  in  Frager  v. 
Peoria  County,  74  111.  282,  which  goes  fur- 
ther than  the    text>    and    holds  that  th* 
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grantee  must  answer  not  only  for  "rents 
received,"  but  also  for  those  that  "could 
have  been  received  from  the  property."  Id. 
292.  It  is  said  in  another  case  that,  if  the 
vendee  takes  any  benefit,  directly,  or  indi- 
rectly, from  the  deed,  he  must  be  charpe*! 
^ith  that  benefit  in  the  assessment  of  his 
damages.  Hartford  d  8.  Ore  Co.  v.  Miller, 
41  Conn.  113.  ^This  court,  in  Park  v.  Cheek, 
which  was  an  action  at  law  for  a  breach  of 
a  covenant  of  seisin,  said:  "The  defendant 
will  have  the  right,  where  the  plaintiff 
seeks  ...  to  recover  the  purchase 
money  and  interest,  to  set  off  the  r^nts  and 
profits  of  the  land,  and  such  damages  as  may 
bo  sustained  by  reason  of  the  plaintiff  re- 
moving and  appropriating  any  permanent 
improvements  the  defendant  may  have  erect- 
ed on  the  premises."    4  Coldw.  28. 

4.  Having  been  in  rightful  posse'^sion  un- 
der a  deed  passing  a  good  and  perfect  title 
to  at  least  a  life  estate  in  the  land  con- 
veyed, and  the  life  tenant  being  still  alive, 
so  as  to  preclude  the  remainder-men  from 
demanding  rents  for  any  part  of  the  time, 
the  vendee  in  the  present  case  was  liable  to 
his  vendor  for  the  rental  value  of  the  prem- 
ises from  the  inception  of  his  possession  to 
the  date  of  the  decree,  and  it  was  an  error 
of  law  not  to  reduce  the  vendee's  recovery 
to  that  extent. 

6.  The  original  decree  was  further  erro- 
neous in  that  it  allowed  the  vendee  a  full 
recovery  for  the  breach  of  the  covenant  of 
seisin  as  in  case  of  a  total  failure  in  tit^e, 
or  of  rescission  without  at  the  same  time 
requiring  him  to  surrender  possession  of  the 
land.  It  may  be  true,  as  suggested  by  sotc 
of  the  au thorites,  that  such  a  recovery  will, 
by  operation  of  law,  revest  the  vendor  with 
such  title  as  he  had  originally  {Kincaid  v. 
Brittain,  6  Sneed,  124;  Robinson  v.  CoulteTy 
90  Tenn.  709,  25  Am.  St.  Rep.  708.  18  S.  W. 
250;  Reoohs  v:  Younglove,  8  Baxt.  388; 
Rawle,  Covenants  for  Title,  §  184),  and  it 
may  likewise  be  true,  as  suggested  by  the 
learned  court  of  chancery  appeals  and  by 
the  same  authorities,  that  such  a  recovery 
even  at  law,  would  authorize  an  action  by 
the  vendor  to  regain  possession;  but  that 
is  not  enough  in  a  court  of  equity.  In  that 
forum  the  vendee  will  not  be  allowed  a  full 
recovery,  except  upon  the  surrender  of  pos- 
flession.  Restoration  of  such  possession  as 
the  vendee  has  is  an  indispensable  ingre- 
dient of  the  decree.  It  is  one  of  the  things 
essential  to  the  right  of  full  recovery,  and 
without  it  the  conscience  of  the  court  is  not 
moved  in  his  favor.  In  all  matters  of  re- 
scission, and  in  all  relief  akin  to  rescission, 
a  court  of  equity  will  invariably  put  the 
parties  as  nearly  in  statu  quo  as  possible. 
Hill  v.  Harriman,  95  Tenn.  305,  32  S.  W. 
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202;  Conner  v.  Henderson,  15  Mass.  319,  8 
Am.  Dec.  103;  Adams,  Eq.  191;  2  Kent, 
Com.  •  •  475,  476,  480;  Blackburn  v. 
Smith,  2  Exch.  783;  2  Warvelle,  Vendors,  S 
29;  Shively  v.  Semi-Tropic  Land  &  W.  Co. 
99  Cal.  259,  33  Pac.  848;  Farmers?  Bank  v. 
Groves,  12  How.  51,  13  L.  ed.  889;  Oay  v. 
Alter,  102  U.  S.  79,  26  L.  ed.  48;  Brovm  v. 
Witter,  10  Ohio,  142;  Coffee  v.  Ruffin,  4 
Coldw.  516;  Pharr  v.  Bachelor,  .3  Ala.  246; 
21  Am.  &  Eng.  Enc.  Law,  pp.  84-87,  and  cita- 
tions; Coolidge  v.  Brigham,  1  Met.  647; 
Kansas  City  Land  Co.  v.  Hill,  87  Tenn.  589, 
5L.R.A.45, 11  S.W.797;  Johnson  v.  Jack- 
son, 27  Miss.  498,  61  Am.  Dec.  522;  Lake 
Shore  d  M.  S.  R.  Co.  v.  Richards,  30  L.  R. 
A.  33,  and  notes,  44,  46  (152  111.  59,  38  N. 
E.  773). 

Never,  when  adequate  relief  can  be  grant- 
ed to  both  parties,  will  it  be  given  to  one 
and  withheld  from  the  other.  Had  Brannon 
sued  at  law,  the  measure  of  damages  would 
have  been  the  difference  between  the  value 
of  the  life  estate  acquired  and  the  fee  con- 
tracted for.  Recohs  v.  Tounglove,  8  Baxt. 
385;  2  Devlin,  Deeds,  §  901.  It  is  only  in 
a  court  of  equity,  and  upon  the  ground  of 
rescission,  that  he  can  have  the  larger  recov- 
ery. Being  in  that  forum,  and  seeking  re- 
lief upon  that  ground,  he  must,  by  the  same 
decree,  surrender  the  possession,  and  account 
for  mesne  profits  as  well.  Asking  equity, 
he  must  do  equity.  It  has  been  said,  and 
upon  good  reason,  that  a  vendee  in  like  sit- 
uation with  Brannon  should  reconvey  or 
tender  a  reconveyance  before  asking  a  re- 
covery for  the  breach  of  a  covenant  of  seisin. 
Frazer  v.  Peoria  County,  74  111.  291;  2 
Sutherland,  Damages,  §  699.  Rawle  re- 
marks that  "it  would,  perhaps,  be  a  matter 
of  prudence  for  the  purchaser  to  offer  such 
a  reconveyance  before  or  at  the  time  of  the 
trial,  although  it  would  be  no  bar  to  his  ac- 
tion that  he  had  not  done  so."  Rawle,  Cov- 
enants for  Title,  §  185.  In  Mecklem  v. 
Blake  the  court  ruled  that  a  grantee  de- 
siring to  rescind  and  recover  purchase 
money  and  interest  must  tender  a  recon- 
veyance, and  offer  to  restore  possession.  22 
Wis.  495,  99  Am.  Dec.  68. 

6.  At  an  early  period  in  American  juris- 
prudence it  was  decided  that  a  vendee  suing 
for  a  total  breach  of  the  covenant  of  seisin 
could  not  augment  his  recovery  by  showing 
a  rise  in  value,  whether  the  enhancement 
arose  from  extrinsic  causes,  as  in  Btaats  v. 
Ten  Eyck,  3  Caines,  11  If,  2  Am.  Dec.  254, 
or  from  improvements  placed  upon  the  land 
by  him,  as  in  Bender  v.  Fromberger,  4  Dall. 
442,  1  L.  ed.  901,  and  Pitcher  v.  Livingston, 
4  Johns.  1,  4  Am.  Dec.  229;  and  such  is  the 
general  rule  prevailing  at  this  day.  4  Kent, 
Com.  •475;   Rawle,  Covenants  for  Title,  | 
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168;  3  Sedgw.  Damages,  ||  058,  961;  2 
Sutherland,  Damages,  §  593 ;  2  Devlin,  Deeds, 
f  894;  and  cases  cited  by  the  text  writers, 
and  in  note  to  Mecklem  v.  Blake,  99  Am. 
Dec  73.  -  Perhaps  the  most  important  reason 
underlying  this  rule  is  the  fact  that  the  vend- 
or ordinarily  receives  no  benefit  whatever 
from  the  enhanced  value  of  the  land.  He 
does  not,  in  the  usual  case,  actually  regain 
the  land,  but  it  goes  to  the  owner  of  the  par- 
amount title,  with  all  its  enhancement. 

7.  But  the  present  case  is  not  the  usual 
one,  and  the  reason  for  the  rule  is  not  en- 
tirely applicable.  It  applies  as  to  the  re- 
mainder estate,  but  not  as  to  the  life  estite. 
There  is  no  paramount  ownership  of  the  life 
estate.  The  vendor  is  actually  restored  to 
the  possession  of  the  property  in  its  improved 
condition,  and  is,  undoubtedly,  entitled  to 
its  free  use  and  enjoyment  so  long  as  the 
life  tenant  shall  survive.     Moreover,  in  the 


account  for  rents  she  will  have  advantage 
of  the  improvements,  since  the  amount  of 
her  credit  for  mesne  profits  will  be  deter- 
mined from  the  annual  rental  or  usabU 
value  of  the  land  with  the  improvements 
upon  it.  Such  equitable  circumstances  im- 
pel a  court  of  conscience  to  grant  the  vendee 
a  recovery  for  improvements  to  the  extent 
that  they  may  have  permanently  enhanced 
tne  rental  or  usable  value  of^life  estate. 

Enter  decree  in  aocordance  with  this  opin- 
ion, and  remand  tor  an  account,  in  which 
Brannon  will  be  credited  with  ( 1 )  purchase 
money  and  interest,  (2)  taxes  paid,  and  (3) 
improvements,  so  far  as  they  may  havp  en- 
hanced the  rental  or  usable  value  of  the 
life  estate,  and  charged  with  the  annual 
rents  or  use  of  the  premises  in  the  condi- 
tion in  which  they  may  have  been  from 
time  to  time. 
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Peter  GERBERT,  Exr.,  etc.,  of  John  Snyder 

Deceased,  Plff.  in  Err., 

v. 

CONGREGATION  OF  THE  SONS  OF 

ABRAHAM. 

(69  N.  J.  L.  160.) 

*1.  In  an  action  on  contract  for 
breacla  of  covenant  to  convey  real 
ciitate  with  warranty  of  title,  where  the 
veDdor'8  title  is  defective,  nominal  damages, 
only,  can  be  recovered. 

S.  "Where  there  !■  a  contract  to  con- 
-vey  nnlmiiro-ved  land  'witli  -vrarranty 
of  title,  and  the  vendee,  before  conveyance 
Is  to  be  made,  erects  buildings  upon  the  land 
without  the  request  of  the  vendor,  in  an 
action  on  contract  to  recover  damages  for 
failure  to  convey,  the  vendor's  title  proving 
defective,  the  value  of  the  buildings  cannot  be 
recovered  by  the  vendee. 

(November  23,  1896.) 

ERROR  to  the  Circuit  Court  for  Essex 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  breach  of  contract  to  convey 
certain  real  estate.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Colle  ic  Swayse,  with  Messrs. 
Blake  Sc  Howe,  for  plaintiff  in  error: 

Tlie  plaintiff  below  was  not  entitled  to 
recover  more  than  nominal  damages  for  the 
breach  of  the  covenant  to  convey. 

If  Snyder  had  made  a  conveyance  in  his 
lifetime    to   the    defendant    in   error,    con- 

•Headnotes  by  Van  Stckel,  J. 

Note. — As  to  measure  of  damages  for  failure 
to  convey  real  estate,  see  Morgan  v.  Bell,  16 
L.  R.  A.  614,  also  the  case  Immediately  pre- 
ceding this  one. 
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taining  a  covenant  of  warranty,  and  there 
had  been  an  ouster  by  the  remainder-men, 
and  the  defendant  in  error  had  brought  an 
action  for  damages  growing  out  of  the 
breach  of  the  covenant  of  warranty,  it  would 
have  been  entitled  to  recover,  as  damages, 
only  the  consideration  money  named  in  the 
deed,  together  with  interest  thereon  not  ex- 
ceeding six  years  antecedent  to  the  evic- 
tion, together  with  costs;  and,  in  the  event 
that  the  purchase  money  was  wholly  unpaid^ 
it  would  then  have  recovered  only  nominal 
damages. 

Stewart  v.  Drake,  9  N.  J.  L.  139;  Holmes 
V.  Sinnickson,  15  N.  J.  L.  313;  Morris  v. 
Roxcari,  17  N.  J.  L.  304. 

There  ought  to  be,  in  our  own  state,  a  uni- 
formity of  doctrine  as  to  the  subject  of  dam- 
ages where  the  injury  is  the  same. 

Since  the  decision  of  Drake  v.  Baker,  34 
N.  J.  L.  358,  the  English  cases  relied  on 
for  that  decision  have  been  overruled,  and 
have  been  declared  not  to  express  the  law 
on  the  subject. 

Bain  v.  Pothergill,  L,  R.  7  H.  L.  168; 
Rowev,  School  Board,  L.R.  36   C?h.  Div.  619. 

If  the  defendant  in  error  was  entitled  to 
recover  substantial  damages  for  the  loss  of 
its  bargain,  the  trial  court  erred  in  in- 
cluding therein  the  sum  of  $2,632.99,  the 
cost  of  the  improvements  put  by  the  lessee 
upon  the  property.  Improvements  of  the 
character  in  question  were  not  removable 
as  between  landlord  and  tenant;  but,  as- 
siuning  that  they  were  removable,  then,  un- 
der the  facts  in  this  case,  no  damages  can 
be  claimed  based  upon  their  value.  If  tbej 
were  not  removable  fixtures,  as  between 
landlord  and  tenant,  then  the  tenant  amid 
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have  DO  claim  against  the  landlord  for  pay- 
ment therefor. 

Kutter  V.  Smith,  2  Wall.  491,  17  L.  ed. 
^30;  Taylor,  Land.  &  T.  |  562;  Lee  v.  Ris- 
don,  7  Taunt.  188;  Threeher  v.  East  Lon- 
don Waterworka,  2  Bam.  &  C.  608;  Lough- 
ram  V.  Ro88,  45  N.  Y.  792,  6  Am.  Rep. 
173;  Bhepard  v.  Fipaulding,  4  Met.  416. 

It  was  stipulated  in  the  original  lea^e 
that  the  new  demise  should  be  "upon  the 
same  terms  as  to  the  amount  and  payment 
of  rent."  By  this  stipulation,  it  was  cut 
off  from  claiming  the  right,  under  the  new 
demise,  to  reserve  to  itself  the  right  to  re- 
move the  "improvements."  As  a  conse- 
quence, it  cannot  now  have  any  claim  for 
damages  by  reason  of  any  supposed  interest 
in  the  "improvements,"  as  connected  with 
any  breach  of  any  covenants  in  relation  to 
such  new  lease  or  renewal.    . 

Lanigan  v.  Kille,  97  Pa.  120. 

Even  where  the  improvements  were  made 
by  a  vendee  in  possession,  and  the  vendor  is 
unable  to  make  title,  it  has  been  decided 
that,  neither  with  nor  without  a  covenant 
on  the  subject,  ean  the  vendee  recover  for 
improvements  made. 

Dorsey  v.  Jackma/n,  1  Serg.  k  R.  42,  7  Am. 
Dec.  611;  Staaia  v.  Ten  Eyck,  3  Gaines,  111, 
2  Am.  Dec.  254;  Pitcher  v.  Livingston,  4 
Johns.  1,  4  Am.  Dee.  229;  Bender  v.  From- 
berger,  4  Dall.  436,  1  L.  ed.  898;  Hayden  v. 
Menteer,  10  Serg.  &  R.  329;  Bolton  v,  Johns, 
5  Pa.  145,  47  Am.  Dec.  404;  Smith  v.  Smith, 
28  N.  J.  L.  217,  78  Am.  Dec.  49;  Oillet  v. 
Maynard,  5  Johns.  85,  4  Am.  Dec.  329; 
Shreve  v.  Orimea,  4  Litt.  (Ky.)  224,  14 
Am.  Dec.  117;  Freeman  v.  Beadley,  33  N.  J. 
L.  538;  Worthington  v.  Warrington,  8  C. 
B.  134;  Engel  v.  Fitch,  L.  R.  3  Q.  B.  328; 
Bain  v.  Fothergill,  L.  R.  7  H.  L.  188; 
Schreiber  v.  Dinkel,  54   L.  T.   N.   S.   911. 

Mr.  Jajnea  E.  Howell,  for  defendant  in 
error : 

Snyder  agreed  to  sell  the  land  for  $7,000. 
At  the  time  the  covenant  was  broken  the 
court  below  found  that  the  land  was  worth 
$375  a  foot,  making  $9,750.  Deducting  the 
price  agreed  to  be  paid,  the  court  found  that 
the  damages  on  this  branch  of  the  case 
amounted  to  $2,750.  This  seems  to  be  en- 
tirely within  the  opinion  of  the  court  in 
Drake  v.  Baker,  34  N.  J.  L,  358. 

King  v.  Ruokman,  24  N.  J.  Eq.  305. 

Even  if  the  building  had  been  removable 
as  between  the  church  corporation  and  John 
Snyder,  it  was  not  removable  as  between  the 
church   corporation   and   the   reversioner. 

Erickaon  v.  Bennet,  39  Minn.  326,  40  N. 
W.  157;  Sedgw.  Damages,  8th  ed.  S|  1001, 
1017;  Bellamy  v.  Ragadale,  14  B.  Mon. 
364;  Sheard  v.  Welbum,  67  Mich.  389,  34 
N.  W.  716. 
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The  English  rule,  which,  in  a  case  of 
fraud  on  the  part  of  the  vendor,  would  drive 
the  vendee  to  an  action  for  deceit,  has  not 
been  generally  adopted  in  America. 

Maupin,  Marketable  Title  to  Real  E»* 
tate,  §  90. 

Van  Syekel,  J.,  delivered  the  opinion  of 
the  court: 

On  the  1st  of  March,  1884,  the  plaintiff's 
testator,  John  Snyder,  entered  into  a  lease 
with  the  defendant  in  error  for  premises 
known  as  "No.  226  Washington  street,"  in 
the  city  of  Newark,  New  Jersey,  for  the 
term  of  five  years  from  April  1,  1884. 
The  lease  contained  a  stipulation  for  a 
further  term  of  five  years,  provided  notice 
should  be  given  by  the  lessee,  three  months 
before  the  expiration  of  the  term,  of  the 
election  of  the  lessee  to  take  a  further  term. 
On  the  12th  of  October,  1888,  notice  was 
given  by  the  lessee  that  a  further  term  was 
desired.  No  new  lease  was  actually  exe- 
cuted, but  the  lessee  continued  in  possession 
of  the  premises  after  the  expiration  of  the 
first  term.  The  plaintiff's  testator  died  in 
April,  1892,  during  the  running  of  tne  sec- 
ond term  of  five  years.  The  lease  of  Marca 
1,  1884,  contained  the  following  clause. 
"And,  further,  that  if  the  said  party  of  the 
second  part  shall  desire  to  purcnase  the  de- 
mised premises,  that  he  [the  lessor]  will 
any  time  during  the  tenancy  hereby  created 
or  agreed  upon,  for  the  consideration  of 
seven  thousand  dollars,  sell  and  convey 
by  warranty  deed,  with  the  usual  covenants, 
free  and  clear  of  all  encumbrances,  the  de- 
mised premises  to  the  said  party  of  the 
second  part,  or  such  person  or  persons  as 
they  shall  desire,  upon  their  giving  to  him, 
his  heirs,  executors,  or  administrators  notice 
thaji  they  desire  such  conveyance;  such  con- 
veyance to  be  made  within  thirty  days  after 
giving  of  such  notice,  and  the  payment  of 
rent  to  cease  at  the  delivery  of  such  deed; 
and,  if  not  delivered  within  the  said  thirty 
days,  then  said  rent  to  cease  at  the  end  of 
that  time." 

After  the  death  of  Snyder,  the  lessor,  to 
wit,  on  the  1st  day  of  June,  1892,  a  demand 
was  made  upon  the  executor  of  Snyder  for 
a  conveyance  pursuant  to  the  aforesaid  pro- 
vision. He  was  unable  to  make  a  convey- 
ance because  the  testator  had  a  life  estate 
only,  in  the  premises  as  tenant  by  tne  cur- 
tesy; the  title  to  the  property  having  been 
in  the  wife  at  the  time  of  her  decease,  which 
was  before  the  lease  was  made.  This  suit 
was  instituted  for  a  breach  of  the  covenant 
to  convey  pursuant  to  the  demand  made  up> 
on  the  lessor's  executor. 

The  sole  question  to  be  decided  is  tne 
measure  of  damages  in  this  action  on  oon- 
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tract.  Immediately  after  entering  into 
possession  under  the  lease  in  1884,  the  ue- 
fendant  in  error  built  a  synagogue  upon  the 
premises,  and  expended  thereon  over  $2,600. 
This  money  was  expended  before  a  demand 
for  a  renewal  of  the  lease,  and  several  years 
before  a  conveyance  was  demanded.  On  the 
trial  below,  the  defendant  in  error  recovered 
damages  for  the  loss  of  its  bargain  arising 
out  of  the  increased  value  of  the  land,  and 
also  damages  for  the  loss  of  the  building 
which  had  been  erected  upon  the  premises. 
Upon  the  question  as  to  damages  arising 
from  an  appreciation  in  the  value  of  the 
land,  the  trial  judge  was  bound  by  the  de- 
cision of  the  supreme  court  of  this  state  in 
Drake  v.  Baker,  34  N.  J.  L.  358,  and  he 
properly  followed  that  case. 

The  first  question  to  be  determined  is 
whether  the  rule  adopted  by  our  supreme 
court  in  Drake  v.  Baker  shall  be  adhered  to. 
Under  the  long-settled  law  of  this  state,  if 
Snyder  had  conveyed  in  his  lifetime  to  his 
lessee  with  a  covenant  of  warranty,  and  if 
thereafter  the  grantee  had  been  evicted  by 
the  remainder-men,  in  an  action  on  contract 
for  damages  flowing  from  a  breach  of  the 
covenant  of  warranty,  the  only  damages  re- 
coverable would  h&ve  been  the  consideration ' 
money  paid  and  the  interest  thereon;  and, 
if  the  purchase  money  was  wholly  unpaid, 
nominal  damages,  only,  could  have  been  re- 
covered. Stewart  v.  Drake,  9  N.  J.  L.  139; 
Holmes  v.  Sinnickson,  15  N.  J.  L.  313; 
Morris  v.  Roioan,  17  N.  J.  L.  304.  This 
rule  has  been  so  long  recognized  in  our  ju- 
risprudence that  it  cannot  now  be  subverted. 
That  there  is  no  substantial  difference  in 
the  injury  resulting,  where  there  is  an 
ouster  after  conveyance  with  warranty,  and 
where  there  is  a  refusal  of  conveyance  in 
pursuance  of  the  contract  to  convey,  when 
the  vendor  is  unable  to  make  title,  which 
can  reasonably  support  a  rule  for  damages 
in  the  former  case  wholly  different  from 
that  which  prevails  in  the  latter  case,  is 
too  obvious  to  require  discussion.  The  in- 
jury in  both  cases  is  the  same, — the  loss  of 
the  property;  the  loss  of  such  profit  as 
would  have  been  incident  to  increased  value. 
The  loss  in  both  cases  arises  from  tne  breach 
of  the  vendor's  covenant  on  account  of  tne 
defect  in  his  title.  There  can,  therefore, 
be  no  solid  basis  for  diversity  in  the  rule 
of  damages  applicable  to  the  two  conditions, 
and  the  rule  should  be  unified  if  there  is  no 
serious  obstacle  in  the  way. 

The  rule  in  Drake  v.  Baker  was  adopted 
upon  the  authority  of  the  English  cases, 
which  at  the  time  of  the  decision  of  tnat 
case  had  limited  the  application  of  the  rule 
laid  down  in  Flureau  v.  Thornkill,  2  W. 
Bl.  1078,  that  on  breach  of  contract  to  con- 
vey, where  the  vendor's  title  proved  defect- 
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ive,  nominal  damages,  only,  could  be  re- 
covered. The  exceptions  ingrafted  upon 
Flureau  v.  Thomhill  in  Pounsett  v.  Fuller, 
17  C.  B.  660;  Robinson  v.  Harman,  1  Exch. 
850;  Engel  v.  Fitch,  L.  R.  3  Q.  B.  315;  and 
Hopkins  v.  Orazebrook,  6  Bam  &  C.  31, — 
all  cited  in  Drak^  v.  Baker,  and  there  re- 
lied upon, — greatly  narrowed  the  sphere  in 
which  Flureau  v.  Thomhill  would  be  a  con- 
trolling authority.  Since  Drake  v.  Baker 
was  decided,  this  rule  has  been  most  elabo- 
rately and  exhaustively  discussed  and  re- 
viewed in  the  House  of  Lords  in  England  in 
the  case  of  Bain  v-  Fothergill,  L.  R.  7  H.  L. 
158,  and  the  rule  in  England  finally  settled 
by  discarding  the  distinctions  which  had 
been  previously  ingrafted  upon  the  case  of 
Flureau  v.  Thomhill  in  the  cases  relied  up- 
on in  our  court  in  Drake  ▼.  Baker.  In 
Bain  v.  Fothevgill  the  defendants  were  in 
possession  of  a  mining  royalty,  under  a 
written  agreement  for  a  lease,  of  which  they 
had  taken  an  assignment  from  one  H.  In 
H.'s  agreement  for  a  lease  with  the  owners, 
it  was  stipulated  that  he  should  not  assign 
without  their  permission.  The  defendants 
contracted  with  the  plaintiff  to  sell  their 
interest  in  the  royalty,  and  this  action  was 
for  the  breach  of  that  contract,  in  conse- 
quence of  the  inability  of  the  aefendants  to 
make  title  for  want  of  the  owners'  assent 
to  the  assignment  to  them.  The  owners 
were  willing  to  consent  to  the  assignment  to 
the  plaintiff  if  he  would  stipulate  not  to 
assign  without  their  permission.  One  of 
the  defendants  knew  that  this  consent  was 
necessary;  the  other  did  not.  The  court  of 
exchequer  held  the  case  to  be  within  the 
rule  in  Flureau  v.  Thomhill,  and  gave  judg- 
ment for  nominal  damages  only.  The  case 
was  carried  to  the  House  of  Lords,  and  there 
affirmed.  Three  questions  were  propounded 
by  the  Lord  Chancellor  to  the  judges:  (1) 
Whether,  upon  a  contract  for  the  sale  of 
real  property,  where  the  vendor,  without 
his  default,  is  unable  to  make  a  good  title, 
the  purchaser  is  by  law  entitled  to  recover 
damages  for  the  loss  of  his  bargain.  To 
this  the  answer  was,  he  is  not  entitled. 
(2)  Whether  the  actual  possession  of  tne 
property,  the  subject  of  the  contract,  is 
essential  to  bring  the  case  within  the  rule 
laid  down  in  Flureau  v.  Thomhill,  To  this 
the  answer  was  in  the  negative.  (3) 
Whether,  if  the  rule  of  law  is  correctly 
laid  down  in  Flureau  v.  Thomhill,  the  cir- 
cumstances of  the  present  case  distinguish 
it,  and  take  it  out  of  that  rule.  To  this 
the  reply  was  also  in  the  negative.  The 
discussion  in  Bain  v.  Fothergill  is  most 
able  and  interesting,  and,  after  a  thorough 
review  of  all  the  previous  English  cases,  the 
House  of  Lords  expressed  the  opinion  that 
Flureau  v.  Thomhill  was  established  law. 
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and  that  Hopkins  v.  Orazebrook  was  no 
longer  the  rule;  that  Flureau  v.  Tkomhill 
applied  to  every  case  where  the  vendor  failed 
to  convey  through  inability  to  make  title; 
that  the  rule  was  the  same  whether  the 
vendor  had  been  guilty  of  fraud  or  not,  for 
the  motive  of  the  defendant  was  immaterial 
in  measuring  damages  for  breach  of  con- 
tract; and  that,  therefore,  even  if  there  had 
been  fraud,  the  vendee  could  not  have  re- 
covered substantial  damages  in  contract,  but 
must  have  proceeded  in  an  action  for  deceit. 
The  cases  upon  which  the  doctrine  approved 
in  Drake  v.  Baker  was  rested  having  been 
so  completely  overruled  by  the  English 
court,  that  case  should,  in  our  judgment,  be 
now  disregarded,  and  the  law  in  this  state 
be  made  harmonious  in  the  two  instances, 
where  there  is  in  all  material  respects  pre- 
cise similarity  of  circumstances,  and  no 
difference  of  substance  upon  wnich  to  sup- 
port a  difference  in  the  rule  of  damages. 
Where  fraud  or  deceit  enters  into  the  trans- 
action, the  vendee  should  be  left  to  his  ac- 
tion for  deceit  to  recover  for  the  loss  he 
may  sustain  thereby.  On  this  branch  of 
the  case  nominal  damages,  only,  should  have 
been  recovered.  The  only  question  sub- 
mitted to  this  court  in  the  case  .of  Sons  of 
Abraham  v.  Oerhert,  57  N.  J.  L.  396,  31  Atl. 
383,  was  whether  the  covenant  to  convey 
applied  to  the  renewal  period  of  five  years. 
The  rule  of  damages  applicable  to  the  case 
was  not  discussed;  nor  did  the  court  intend 
to  make  any  deliverance  on  that  subject. 

The  question  remains  whether  the  lessee 
was  entitled  to  recover  for  the  cost  of  the 
improvements  put  upon  the  premises,  as  be- 
fore stated.  The  first  term  under  the  lease 
ran  from  April  I,  1884,  to  April  I,  1889. 
The  improvements  included  in  the  damages 
recovered  below  were  all  made  soon  after 
the  lessee  entered  into  possession  in  1884, 
and  the  demand  for  a  conveyance  was  not 
made  until  after  the  lessor's  death,  in  1892. 
The  lease  contained  the  following  covenant: 
"And  the  said  party  of  the  second  part  [the 
lessee]  hereby  agrees  that  all  improvements 
of  any  kind  made  on  or  about  the  said 
premises  shall  be  and  become  the  property 
of  said  party  of  the  first  part  at  the  ex- 
piration of  this  lease  or  any  renewal  there- 
of." The  covenant  in  the  lease  is  simply  to 
convey  land ;  there  is  no  agreement  to  convey 
land  and  buildings  erected  thereon  by  the 
lessee  after  entry.  Under  the  common-law 
rule,  buildings  erected  on  the  premises  by 
the  tenant  become  part  of  the  freehold,  and 
are  the  property  of  the  lessor,  without  any 
allowance  to  the  tenant.  An  exception  has 
been  ingrafted  on  this  rule,  that  under  cer- 
tain circumstances  gives  the  tenant  the 
right  of  removal  before  the  expiration  of 
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his  term.  But  the  common-law  rule  is 
still  so  rigidly  adhered  to  that  if  a  tenant, 
at  the  end  of  his  term,  renews  his  lease,  and 
thereby  acquires  a  new  interest  in  the  prem- 
ises, his  right  to  remove  improvements  is 
forfeited,  unless  he  takes  the  precaution  to 
reserve  such  right  in  the  renewal  lease. 
This  is  the  established  English  rule,  and  it 
has  also  received  the  sanction  of  the  New 
York  court  of  appeals  in  Loughran  v.  Ross, 
45  N.  Y.  792,  6  Am.  Rep.  173,  where  the 
English  cases  are  cited  and  relied  upon. 
In  Smith  V.  Smith,  28  N.  J.  L.  208,  78  Am. 
Dec.  49,  Chief  Justice  Green  distinguishes 
between  a  vendee  in  possession  under  a  parol 
agreement  to  purchase,  who  makes  improve- 
ments expecting  them  to  be  for  his  own 
benefit,  and  not  at  the  instance  of  his  ven- 
dor, and  a  tenant  who  makes  improvements 
under  the  assurance  of  his  landlord  that 
he  shall  have  a  conveyance  of  the  premises 
with  the  improvements.  In  the  former  case 
he  denies  the  right  of  the  vendee  to  compen- 
sation on  failure  to  obtain  a  conveyance. 
This  accords  with  the  doctrine  of  the  Eng- 
lish court  as  pronounced  in  Worthington  v. 
Warrington,  8  C.  B.  134.  There  the  party 
entered  into  possession  u^der  an  agreement 
for  a  two-years  term  with  leave  to  make 
improvements  at  his  own  expense,  with  the 
option  of  purchasing  at  any  time  during 
the  €wo  years.  The  lessor,  it  afterwardiv 
appeared,  had  no  title  to  the  premises,  and 
the  action  was  brought  to  recover  damages 
for  breach  of  the  contract,  and  for  the  cost 
of  the  improvements.  The  court  said:  '4f 
the  purchaser  thinks  proper  to  enter  into 
possession,  and  to  incur  expenses  in  altera- 
tions before  the  title  is  ascertained,  he  doef^ 
so  at  his  own  risk.  I  see  nothing  in  this 
case  to  distinguish  it  from  the  ordinary 
one.  The  plaintiff  should  have  taken  care 
to  ascertain  that  the  title  was  good,  before 
he  proceeded  to  lay  out  money  upon  the 
premises."  The  reason  which  lies  at  the 
foundation  of  the  rule  in  Flureau  v.  Thorn- 
hill  pertains  here,  and  is  clearly  expressed 
by  Lord  Hatherley  in  Bain  v.  Fothergill. 
In  distinguishing  Engel  v.  Fitch,  he  said: 
"The  vendor  in  that  case  was  bound  by  his 
contract  .  .  .  to  do  all  that  he  could  to 
complete  the  conveyance.  Whenever  it  is 
a  matter  of  conveyancing,  and  not  a  mat- 
ter of  title,  it  is  the  duty  of  the  vendor  to 
do  everything  that  he  is  enabled  to  do  by 
force  of  his  own  interest,  and  also  by  force 
of  the  interest  of  others  whom  he  can  com- 
pel to  concur  in  the  conveyance.  .  .  , 
The  foundation  of  the  rule  [in  Flureau  v. 
Thomhill]  has  been  already  more  clearly 
expressed  by  my  noble  and  learned  friend 
who  has  preceded  me,  in  saying  that,  hav- 
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ing  regard  to  the  very  nature  of  this  trans- 
action in  the  dealings  of  mankind  in  the 
purchase  and  sale  of  real  estates  it  is 
recognized  on  all  hands  that  the  purchaser 
knows  on  his  part  that  there  must  be  some 
degree  of  uncertainty  as  to  whether,  with 
all  the  complications  of  our  law,  a  good 
title  can  be  effectively  made  by  his  vendor, 
and,  taking  the  property  with  that  knowl- 
edge, he  is  not  to  be  held  entitled  to  re- 
cover any  loss  on  the  bargain  he  may  have 
made,  if,  in  effect,  it  should  turn  out  that 
the  vendor  is  incapable  of  completing  his 
contract  in  consequence  of  his  defective  ti- 
tle." 

In  this  case  it  must  be  held  that  the  lessee 
made  the  improvements  at  his  own  risk, 
and  not  under  an  assurance  that  a  title 
would  be  given  including  such  improve- 
ments, inasmuch  as  they  were  made  long 
before  the  lessee  announced  his  election  to 
purdiase.  The  rights  of  the  parties  must 
be  adjudged  according  to  the  status  at  the 
time  the  improvements  were  made,  and  that 
was  the  relation  of  landlord  and  tenant. 
The  question  now  under  discussion  does  not 
in  fact  differ  from  the  question  previously 
disposed  of.  By  the  renewal  of  the  lease 
without  any  provision  as  to  the  buildings 
put  upon  the  premises  by  the  tenant,  such 
buildings,  as  before  stated,  became  incorpo- 
rated with  the  real  estate,  and  were  the 
property  of  the  lessor  and  the  remainder- 
men. The  subsequent  election  of  the  ten- 
ant to  take  a  conveyance  gave  him  a  right 
to  a  conveyance  of  the  real  estate  of  which 
the  buildings  were  part,  and  from  which 
they  were  no  longer,  in  legal  contempla- 
tion, separate.  The  buildings  could  no  long- 
er be  considered  as  improvements  made  by 
the  lessee.  The  recovery  of  nominal  dam- 
ages for  failure  to  convey  will  satisfy  the 
legal  claim  for  damages  for  failure  to  con- 
vey both  land  and  buildings,  the  two  being 
now  one  and  inseparable.  Where  there  is 
a  contract  to  convey  unimproved  land,  and 
the  vendee,  before  conveyance,  erects  build- 
ings upon  it  without  the  request  of  the 
vendor,  it  would  be  a  rule  of  exceeding  hard- 
ship which  compels  the  vendor,  when  his 
title  proves  defective,  to  pay  the  cost  of 
such  improvements  to  any  extent  which  the 
vendee  might  choose  to  put  upon  it.  Such 
a  result  could  not  reasonably  be  supposed 
to  have  been  within  the  contemplation  of 
the  parties  when  the  contract  was  executed. 
The  vendor  would  be  compelled  to  pay  for 
improvements  which  he  did  not  authorize 
to  be  made,  and  from  which  he  would  de- 
rive no  benefit  whatever  if  the  vendee  failed 
to  perform  on  his  part.  In  my  opinion,  the 
judgment  helow  was  also  in  this  respect 
erroneous,  and  it  should  therefore  he  re- 
versed, 
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Andrew  ALBRIGHT,  Plff.  §»  Err^ 

SUSSEX  COUNTY  LAKE  &  PARK  CSOM- 
MISSION. 

(71  N.  J.  L.  303.  309.) 

•1.  The  rlfflat  to  flalt  In  an  InlanA  lake 
In  New  Jemey  cannot  be  separated  from 
the  ownership  of  the  lake,  and  taken  under 
the  power  of  eminent  domain,  because,  flrst, 
the  natural  supply  of  fish  therein  is  bo  small 
as  to  be  incapable  of  meeting  a  public  de- 
mand; and,  second,  the  object  of  acquiring 
such  a  right  is  not  use,  which  implies  utility, 
but  mere  sport  or  pastime.  Query:  Is  the 
value  of  such  a  right  capable  of  estimation, 
so  that  a  compensation  may  be  awarded 
therefor  which  shall  be  Just  with  respect 
both  to  the  private  owner  and  to  the  public 
purchaserf 

On  Rehearing, 

2.  In  «An  Act  to  Acanire  Rigrht*  of 
Flahlngr  Common  To  All  in  Fresh-Water 
Lakes  in  Certain  Counties/*  etc.,  approved 
March  22,  1901  (P.  L.  p.  333),  the  unconsti- 
tutionality of  the  provisions  intended  to 
delegate  the  power  of  eminent  domain  ren- 
ders the  whole  act  invalid. 

(Gummere,  Ch.  J.,  and  Vroom,  J.,  dissent  from 
paragraph  1,) 

(February  29,  1904.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  upholding  a  proceeding  in- 
stituted for  the  purpose  of  obtaining  the 
right  of  fishery  in  a  private  lake.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Charles    D.    Thompson    and 
Charles  !<•  Corbin  for  plaintiff  in  error. 
Messrs.  Griss*  ft.Hardlns  for  defend- 
ant in  error. 

Dixon,  J.,  delivered  the  opinion  of  the 
court : 

"An  Act  to  Acquire  Rights  of  Fishing 
Common  to  All  in  Fresh- Water  Lakes  in 
Certain  Counties,  to  Acquire  Lands  Ad- 
joining Thereto  for  Public  Use  and  Enjoj- 
ment  Therewith,  and  to  Regulate  the  Same" 
(P.  L.  1901,  p.  333,  chap.  161),  declares  that 
in  any  county  of  the  state  wherein* are  fresh- 
water lakes  having  an  area  of  water  sur- 
face exceeding  100  acres  a  commission  may 
be  appointed,  which  shall  have  power  to 
take  in  fee  or  otherwise  by  purchase,  gift, 
devise,  or  eminent  domain,  and  to  maintain 
and  make  available  to  the  public,  the  right 
of  fishing  in  such  lakes.  Under  this  stat- 
ute a  commission  has  been  appointed  in 
Sussex  county,  and  is  attempting  to  take 
by  eminent  domain  the  right  of  fishing  in 
Swartswood  lake,  which  belongs  to  the 
plaintiff    in    error.    The    plaintiff    resists 

*FIeadnote8  by  Dixon,  J. 


Note. — For  a  full  review  of  the  whole  subject 
of  the  right  to  fish,  see  note  to  State  v.  Shaw, 
60  L.  K.  A.  481. 
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this  attempt  upon  the  ground  mainly  that 
the  power  of  eminent  domain  cannot  con- 
sititutionally  be  exercised  for  the  stated 
purpose.  In  olden  times  the  eminent  do- 
.main  seems  to  have  been  employed  only  in 
cases  of  state  necessity,  and  there  is  no  in- 
stance of  its  exercise  in  New  Jersey  prior 
to  1776  except  for  highways.  But  undoubt- 
edly its  scope  has  been  much  enlarged  in 
recent  times  to  keep  pace  with  the  ad- 
vance in  social  conditions.  Scudder  v. 
Trenton  Delaware  Falls  •Co.  1  N.  J.  Eq. 
694,  23  Am.  Dec.  756.  Still,  even  as  late 
as  1852  Chief  Justice  Green  spoke  of  the 
objects  for  which  the  state  exercises  this 
power  as  being  few  in  number.  Smith  v. 
Applegate,  23  N.  J.  L.  357.  Under  our 
state  Constitution  (art.  1,  If  16)  private 
property  can  be  taken  only  for  public  use. 
Whether  the  end  sought  to  be  attained  by 
the  taking  is  a  public  use  is  a  question  to 
be  determined  by  the  courts,  although  it  is 
said  there  is  a  presumption  in  favor  of  a 
use  declared  by  the  legislature  to  the  pub- 
lie.  Mills,  Em.  Dom.  §  10;  Lewis,  Em. 
Dom.  §  158;  Soudder  v.  Trenton  Delaware 
FalU  Co,  1  N.  J.  Eq.  694,  727,  23  Am.  Dec. 
756;  Olmsted  v.  Morris  Aqueduct,  47  N.  J. 
L.  311;  National  Docks  R.  Co.  v.  Central 
R.  Co.  32  N.  J.  Eq.  755,  764.  The  language 
of  the  Constitution  does  not  authorize  prop- 
erty to  be  taken  "for  public  enjoyment," 
or  "for  public  purposes,"  or  generally  "for 
the  public."  Its  expression  is  "for  public 
use,"  which  implies  an  idea  of  utility,  of 
usefulness,  not  necessarily  inherent  in  the 
other  phrases  mentioned.  *  The  duty  is  there- 
fore devolved  upon  this  court  to  determine 
whether  the  object  to  be  subserved  by  the 
condemnation  of  the  right  to  fish  in  the 
plaintifTs  lake  is  a  public  use. 

In  order  that  a  use  may  be  public,  it  is 
not  essential  that  the  whole  community 
should  be  able  directly  to  participate  in  it. 
Thus,  a  free  school  for  children  is  for  a 
public  use,  although  only  a  fraction  of  the 
community  can  attend  it.  But  it  is  essen- 
tial that  the  utility  should  in  a  substantial 
measure  concern  the  public;  as,  for  example, 
the  education  of  the  young  concerns  the 
community.  The  right  to  be  condemned  un- 
der this  statute  is  merely  the  right  to  fish. 
Such  a  right  is  in  the  ancient  legal  French 
called  a  right  profit  A  prendre,  a  right  so 
peculiarly  for  personal  enjoyment  that  it 
is  incapable  of  being  acquired  by  the  gen- 
eral public,  either  by  custom  {Cobb  v.  Dav- 
enport, 32  N.  J.  L.  369),  or  by  dedication 
(33  N.  J.  L.  223,  97  Am.  Dec.  718;  AlbHght 
V.  CortHght,  64  N.  J.  L.  330,  48  L.  R.  A.  616, 
81  Am.  St.  Rep.  504,  45  Atl.  634) .  No  doubt 
there  is  a  public  right  of  fishing  recognized 
by  municipal  law.  It  exists  in  the  water 
of  the  ocean  along  the  coast,  and  in  the  arms 
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of  the  sea  as  far  as  the  tide  ebbs  and  flows. 
But  this  right  differs  from  that  now  under 
consideration  in  several  important  respects. 
In  the  first  place,  it  is  a  mere  incident  of 
the  public  ownership  of  the  public  waters, 
while  the  object  of  the  present  proceedings 
is  to  sever  the  right  of  fishing  from  the  title 
to  the  lake,  and  give  it  an  independent  ex- 
istence. If  tne  legislature  had  provided 
for  the  condemnation  of  the  lake,  so  as  to 
confer  upon  the  public  tne  right  of  resort- 
ing thereto  for  all  purposes  to  which  it  is 
adapted,  the  condemnation  might  then  have 
been  supported  on  the  precedents  which  find 
a  public  use  in  parks,  and  the  right  to  fish 
would  Have  passed  as  an  incident  of  the  pub- 
lic title.  But  under  this  statute  the  owner- 
ship of  the  lake  is  to  remain  private.  In 
the  next  place,  the  natural  supply  of  fish  in 
the  public  waters  is  practically  inexhaustible 
if  the  right  to  fish .  therein  be  subjected  to 
such  regulations  as  will  reasonably  guard  it 
for  the  free  enjoyment  of  the  general  public. 
But  the  natural  supply  of  fish  in  the  inland 
lakes  of  New  Jersey  is  so  small  that,  if  the 
right  to  catch  fish  therein  were  exercised  by 
persons  suflSciently  numerous,  to  be  deemed 
the  public,  the  supply  would  soon  come  to  an 
end.  Lastly,  fishing  in  the  public  waters 
has  from  time  immemorial  constituted  an 
industry  fostered  by  law  for  the  supply  of 
the  general  market,  while  fishing  in  these 
private  waters  has  been  and  can  be  only  for 
individual  amusement  and  gain.  We  think, 
therefore,  that  for  present  purposes  there  is 
no  substantial  resemblance  between  the  com- 
mon right  to  fish  in  public  waters  and  the 
right  now  in  question. 

I  turn,  then,  to  the  consideration  of  the 
matter  in  view  of  the  rules  which  have  been 
laid  down  as  aids  in  determining  what  is  a 
public  use  within  the  meaning  of  this  provi- 
sion of  the  Constitution.  A  definition  of  the 
phrase  has  not,  I  think,  been  judicially  at* 
tempted,  but  among  the  statements  of  the 
doctrine  to  be  found  in  the  books  that  of 
Prof.  Cooley  seems  most  likely  to  subserve 
the  general  welfare  for  which  the  constitu- 
tional power  is  delegated,  and  at  the  same 
time  to  protect  private  property,  which  is 
equally  a  ward  of  our  Constitution.  He  says 
(Const.  Lim.  6th  ed.  655) :  "The  reason  of 
the  case  and  the  settled  practice  of  free  gov- 
ernments must  be  our  guides  in  determining 
what  is  or  is  not  to  be  regarded  a  public  use, 
and  that  only  can  be  considered  such  where 
the  government  is  supplying  its  own  needs, 
or  is  furnishing  facilities  for  its  citizens  in 
regard  to  those  matters  of  public  necessity, 
convenience,  or  welfare  which,  on  account 
of  their  peculiar  character,  and  the  difficulty 
...  of  making  provision  for  them  other* 
wise,  it  is  alike  proper,  useful,  and  needful 
for  the  government  to  provide."  Applying 
49 
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this  as  the  test,  the  present  statute  cannot 
be  supported.  The  right  to  be  enjoyed  un- 
der this  statute  is  necessarily  the  right  of 
each  individual  who  exercises  it  to  abstract 
from  what  is  designed  by  the  statute  to  be 
a  common  stock  such  portion  as  he  can  se- 
cure, and  to  appropriate  that  to  his  own 
benefit.  This  is  for  private,  rather  than  pub- 
lic, advantage.  The  statute  does,  indeed,  con- 
template the  acquisition  of  the  common  stock 
by  public  agents,  but  they  are  to  acquire  it 
for  private  benefit.  If  the  common  stock 
thus  to  be  acquired  were  capable  of  supply- 
ing an  unlimited  number  of  persons,  then 
they  might  be  deemed  in  a  constitutional 
sense  the  public;  but,  as  already  stated,  the 
stock  would  be  quite  inadequate  for  such  a 
demand.  The  fact  that  a  small  supply  is 
tendered  free  to  the  first  takers  does  not 
show  that  the  public  can  enjoy  it. 

But  not  only  does  the- Constitution  require 
that  the  property  taken  should  be  for  the 
public;  it  is  also  necessary  tnat  it  should  be 
for  use.  The  chief  purpose  in  the  enjoyment 
of  the  property  must  be  utility.  But  it  can- 
not be  doubted  that  the  main  object  of  the 
present  statute  is  to  furnish  a  means  of 
amusement  or  sport  to  the  few  persons  who 
have  the  inclination  and  leisure  for  such 
pastime.  The  public  utility  to  be  subserved 
by  such  indulgence  is  imperceptible.  "The 
reason  of  the  case"  therefore  does  not  seem 
to  warrant  the  conclusion  that  the  proposed 
taking  is  "for  public  use."  When  we  look 
to  "the  settled  practice  of  free  govern- 
ments," we  find  no  parallel  for  the  present 
enterprise.  There  are  many  instances  of  the 
exercise  of  eminent  domain  for  the  purpose 
of  furnishing  facilities  to  be  enjoyed  by  in- 
dividuals; such  are  parks,  highways,  ferries, 
railways,  telegraph  and  telephone  lines,  etc 
But  these  differ  from  the  right  now  under 
consideration  in  important  respects.  First, 
they  are  essentially  useful;  secondly,  they 
are  used  by  great  numbers  of  people;  and, 
thirdly,  their  use  by  the  individual  abstracts 
nothing  appreciable  from  the  common  op- 
portunity of  use.  There  are  also  some  in- 
stances of  the  exercise  of  the  power  in  order 
to  afford  facilities  for  private  enjoyment 
where  it  is  intended  that  each  individual 
shall  abstract  a  portion  from  the  common 
stock.  An  example  appears  in  the  condem- 
nation of  water  for  domestic  purposes  in 
populous  neighborhoods.  But  here,  also, 
marked  differences  from  the  present  scheme 
are  observable.  Tlie  end  sought  is  utility  of 
the  greatest  virgency*  and  the  natural  supply 
is  so  abundant  that  private  abstraction  can- 
not exhaust  it.  In  all  such  instances  these 
characteristics  will  be  found  in  substantial 
measure  to  make  them  of  use  to  the  public. 
We  have  found  no  instance  of  the  exercise 
«9  L.  R.  A. 


of  the  power  in  order  to  afford  a  means  of 
pastime  capable  of  being  enjoyed  by  only  a 
few  persons. 

There  is  another  consideration  deserving 
of  some  weight.  The  Constitution  requires 
that  on  taking  private  property  for  publie 
use  just  compensation  should  be  made  to  the 
owner;  and  this  implies  that  the  property 
taken  shall  be  reasonably  capable  of  just 
estimation.  The  lake  itself  could  no  doubt 
be  fairly  appraised,  as  could,  probably,  the 
right  of  any  individual,  or  of  any  specified 
number  of  individuals,  to  fish  therein.  But 
I  know  of  no  criterion  by  which  the  right  of 
an  unlimited  number  of  persons  to  spend 
their  time  upon  the  lake  for  the  purpose  of 
catching  fish  could  be  valued.  It  might  be 
that  the  appraisers  would  evade  the  difficulty 
by  awarding  to  the  owner  the  full  value  of 
the  lake;  but  in  that  case  justice  would  re- 
quire that  the  lake  itself,  and  not  a  mere  in- 
cidental right  in  it,  should  become  public 
property.  We  think,  therefore,  that  neither 
in  the  reason  of  the  case,  nor  in  the  settled 
practice  of  free  governments,  is  there  legal 
support  for  the  proposed  condemnation. 

The  power  of  eminent  domain  is  one  of  the 
extreme  powers  of  government.  When  em- 
ployed for  the  purpose  of  enabling  it  to 
perform  its  own  functions,  its  scope  is  lim- 
ited only  by  the  wisdom  of  the  legislature. 
But,  when  it  is  exerted  with  the  view  of 
furnishing  facilities  to  private  individuals, 
it  so  easily  runs  into  the  taking  of  one 
man's  property  to  give  it  to  others,  in  dis- 
regard of  that  right  which  the  Constitution 
declares  to  be  ifaalienable, — ^the  right  of 
protecting  property, — ^that  it  behooves  the 
courts,  where  private  owners  can  be  fully 
heard  in  their  own  behalf,  to  take  care  that 
constitutional  rights  are  guarded  and  con- 
stitutional limitations  observed.  On  full 
consideration,  we  are  constrained  to  adjudge 
that  the  present  proceedings  are  designed 
to  take  the  plaintiff's  property  for  other  than 
the  public  use,  and  are  therefore  illegal. 

The  judgment  of  the  Supreme  Court 
should  he  reversed  and  a  judgment  entered 
setting  aside  the  proceedings  taken  under 
the  statute. 

Gummere,  Ch.  J.,  and  Vroom,  J.,  dis- 
sent. 

A  reargument  having  been  granted,  His* 
on,  J.,  on  November  14,  1904,  handed  down 
the  following  additional  opinion: 

In  the  opinion  delivered  in  this  cause 
February  29,  1904  (71  N.  J.  L.  303,  ante, 
768,  57  Atl.  398) ,  it  was  assumed  that,  if  the 
provisions  of  the  act  of  March  22,  1901 
(P.  L.  p.  333),  so  far  as  they  relate  to  the 
power  of  eminent  domain,  were  unconstitu- 
tional, the  proceeding  under  review  must 
necessarily  be  illegal.    This  assumption  was 
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unwarranted,  because  the  proceeding  was 
merely  an  affirmance  by  the  supreme  oouri 
of  the  appointment  of  commissioners  under 
that  statute,  and,  as  the  statute  purported  to 
confer  upon  such  commissioners  other  pow- 
ers than  that  of  eminent  domain,  it  did  not 
follow  as  a  matter  of  course  that  their  ap- 
pointment would  be  nugatory  if  the  attempt 
to  delegate  the  power  of  condemnation  failed. 
This  mistake  having  been  called  to  the  at- 
tention of  the  court  by  an  application  for  a 
rehearing,  the  court  ordered  that  the  follow- 
ing question  should  be  argued:  "Assuming 
that  the  provisions  of  chapter  161  of  the 
Laws  of  1901,  relating  to  the  power  of  con- 
demnation, are  unconstitutional,  should  the 
judgment  of  the  supreme  court  in  this  case 
be  reversed."  This  argument  having  been 
heard,  the  question  is  now  before  us  for 
decision. 

The  act  purports  to  authorize  the  acquisi- 
tion of  the  rights  contemplated  '^y  pur- 
chase, gift,  devise,  or  eminent  domain."  P. 
L.  p.  335.  I  2.  But  almost  all  the  provi- 
sions of  the  statute  relate  to  the  acquisition 
by  purchase  or  condemnation,  and  it  is  in- 
credible that  the  act  would  have  been 
passed  merely  to  permit  the  acceptance  of 
gifts  or  devises.  The  only  substantial  pow- 
.  ers  were  those  of  purchase  and  condemna- 
tion. The  question  therefore  is.  Should  the 
invalidity  of  the  grant  of  the  power  to  con- 
demn defeat  the  grant  of  the  power  to  buy? 

The  general  rule  with  regard  to  the  valid- 
ity of  a  statutory  scheme,  some  feature  of 
which  proves  to  be  unconstitutional,  is  that, 
if  the  objectionable  feature  be  not  so  im- 
portant to  the  legislative  design  as  to  war- 


rant the  opinion  that  the  scheme  would  not 
have  been  authorized  without  it,  then  the 
residue  of  the  scheme  will  be  upheld;  other- 
wise the  entire  scheme  will  fail.  Johnson 
V.  State,  59  N.  J.  L.  535,  38  L.  R.  A.  373, 
37  Atl.  949,  39  Atl.  646.  The  scheme  de- 
signed by  the  statute  under  consideration 
was  the  acquisition  by  any  county,  at  pub- 
lic expense,  of  a  common  right  to  fish  in 
fresh-water  lakes  within  the  county.  The 
lakes  falling  within  the  purview  of  the  act 
are  now  private  property,  and,  unless  the 
power  of  eminent  domain  can  be  exercised, 
the  right  desired  can  be  obtained  only  at 
such  price  as  the  owners  may  be  willing  to 
accept.  Some  counties  have  not  more  than 
one  of  these  lakes,  and  consequently  in  those 
counties  there  could  be  no  competition 
among  private  owners  to  keep  their  de- 
mands within  reasonable  bounds.  With 
such  conditions  in  view,  the  duty  of  the 
legislature  could  best  be  fulfilled  by  provid- 
ing some  guard  against  an  extravagant  dis- 
bursement of  public  funds ;  and,  for  the  pur- 
pose of  discharging  this  duty,  we  think  the 
legislature  intended  to  confer  upon  the 
coimties  the  right  to  have  the  price  fixed  by 
disinterested  appraisers  under  the  power  of 
eminent  domain.  To  infer,  from  the  attempt 
to  delegate  an  authority  thus  shielded  from 
imposition,  a  willingness  to  dispense  with 
the  safeguard  and  yet  continue  the  author- 
ity, would  be  unreasonable.  Our  conclusion 
is  that  the  vice  of  the  condemnation  pro- 
vision infects  the  whole  act.     . 

The  judgment  of  the  supreme  court 
should  be  reversed,  and  the  order  appoint- 
ing commissioners  should  be  set  aside. 


MINNESOTA   SUPREME   COURT. 


P.  M.  LOOMIS,  Appt., 
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Charles  WALLBLOM  et  al,  Respts. 

( Minn ) 

•1.  A     fvU      dlacbarve     of     IndWldval 

•Hefldnotes  by  Jaggabd,  J. 


liability  of  one  partner  on  a  firm  debt 
may  be  had  in  bankruptcy  proceedings  con- 
cerning that  partner  only. 
2.  Sncli  dlsclaarflre  Is  a  orood  defense 
In  an  action  brooffbt  against  two 
partners  to  renew  a  Jndarment  on  a 
partnersbip  debt,  the  process  in  which 
action  was  served  only  on  the  partner  who 


Note. — Discharge  of  partnership  liability  in  in- 
dividual bankruptcy  proceedings, 

I.  Scope,  772. 
II.  Provability  of  partnership   debts   in   indi- 
vidual proceedings, 

a.  Introductory,  772. 

b.  In  general,  773. 
0,  Bmceptions, 

1.  Absence  of  joint  assets  or  solv- 

ent partners. 

(a)  In  general,  776. 

(b)  When    partnership    assets 

have    been    assigned    to 
bankrupt,  777. 

2.  Fraudulent   abstraction  of  part- 

nership funds  by  bankrupt,  777. 
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II.,  c — continued. 

8.  Right  of  petitioning  joint  credi- 
tor to  prove,  778. 
III.  Discharge  of  partnership   liability  in  in- 
dividual proceeding, 

a.  Discharge  of  UabUity   by    reason    of 

provability  of  daim, 

1.  In  general,  778. 

2.  The  BngUsh  doctrine,  779. 

b.  Necessity  of  making  firm  or  oopatt- 

ners  parties, 
1.  Under  bankruptcy  law  of  1867, 
(a)  In  general,  780. 
<b)  In  absence  of  joint  assets, 
782. 
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had  been  duly  dlBcharsed  In  bankruptcy  pro- 
ceedings, where  It  appeared  that,  many  years 
before,  the  parties  had  dissolyed  the  firm,  and 
the  firm  had,  to  the  actual  knowledge  of  the 
Judgment  creditor,  made  an  assignment  of  all 
unexempt  firm  and  indiyidual  property  under 
a  state  insolvency  law ;  and  where  it  did  not 
affirmatively  appear  that  any  firm  assets  now 
exist :  and  where  It  appeared  that  the  claim 
was  properly  scheduled,  and  notice  thereof 
was  duly  given. 
8.  Held,  tbat  tlie  clalni  i>r»s  dvly 
•cliednled  on  the  facts  here  presented. 

(April  7,  1905.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  deny- 
ing a  motion  for  new  trial  after  verdict  in 
defendants'  favor  in  an  action  brought  to 
renew  a  judgment.    Affirmed, 

The  facts  are  stated  in  the  opinion. 


Mr.  Jajnea  E.  Trask*  for  appellant: 

Wallblom's  discharge  in  bankruptcy  did 
not  terminate  the  existence  of,  or  discharge 
the  debt  against,  the  partnership,  or  take 
away  plaintiff's  right  to  renew  the  partner- 
ship judgment  in  an  action  against  Wall- 
blom  and  Thorsell  as  partners. 

When  the  essential  rights  of  the  parties 
are  influenced  by  the  nature  of  the  original 
contract,  the  courts  will  look  into  the  judg- 
ment for  the  purpose  of  ascertaining  what 
the  original  contract  was. 

Owens  V.  Bowie,  2  Md.  457;  Second  A^o'. 
Bank  v.  Totonaend,  114  Ind.  534,  17  N.  E. 
116. 

The  National  Wall  Paper  Company  never 
appeared  in  the  bankruptcy  proceedings,  or 
had  any  actual  notice  thereof. 

Tyrrel  v.  Uavi^meratein,  33  Misc.  505,  67 


III.,  b. — continued. 

2.  Under   hankrupioy    law    of   19S%. 

(a)  In  general,  783. 

(b)  In  ah%enoe  of  joint  aaseta, 

784. 

I.  Scope. 

Since  the  bankruptcy  act  of  1808  provides 
that  **a  discharge  in  bankruptcy  shall  release 
a  bankrupt  from  all  of  his  provable  debts ;" 
and  since  some  of  the  other  bankruptcy  acts  in 
England  (6  Geo.  IV.  chap.  10,  |  121 ;  24  & 
23  Vict.  chap.  134,  {  161  ;  46  &  47  Vict.  chap. 
52  I  30  (2)  ),  and  In  this  country  (Act  1800. 
134;  Act  1841,  {4;  Act  1867,  i  10),  con- 
tained similar  provisions, — It  has  seemed  neces- 
sary to  Include,  l)esldes  decisions  upon  the 
specific  point  which  is  the  subject  of  this  an- 
notation, also  those  cases  in  which  the  ques- 
tion arises  of  the  provability  of  partnership 
debts  in  Individual  proceedings  In  bankruptcy. 
This  necessitates,  of  course,  the  inclusion  of 
those  cases  holding  Joint  debts  payable  out  of 
the  separate  estate  under  certain  condlMons. 
All  decisions  under  bisolvency  acts  have  been 
excluded. 

II.     ProvahUity  of  partnerahip  debts  in  indi- 
vidual prooeedlnge. 

a.  Introductory. 

Whether  partnership  debts  are  provable  In 
an  individual  proceeding  in  bankruptcy  is  a 
question  resting  In  much  confusion  and  conflict. 
Its  solution  is  affected  by  the  way  the  courts 
dispose  of  another  question,  which  Is  the  real 
one  (o  be  denit  with,  viz.,  whether,  and.  If  so. 
under  what  circumstances.  Joint  debts  are  pay- 
able out  of  a  separate  estate.  If  they  are  so 
payable,  they  are  of  course  provable  In  an  in- 
dividual proceeding.  The  difficulty  the  courts 
have  experienced  in  dealing  with  this  latter 
question  has  arisen  largely  by  reason  of  the 
equity  rule  that  the  Joint  estate  la  applicable  to 
partnership  debts,  and  the  separate  estate  to 
separate  debts,  and,  on  the  other  hand,  by  the 
desirability,  in  bankruptcy  proceedings,  of  re- 
leasing a  bankrupt  from  all  claims  agahist  him, 
both  Joint  and  separate.  The  various  compli- 
cations that  arose  in  the  minds  of  the  courts 
60  L.  R.  A. 


endeavoring  to  settle  this  question  are  obvious 
upon  reflection.  Thus,  if  a  Joint  creditor  were 
allowed  to  prove  his  claim  in  an  individual 
proceeding,  and  receive  a  dividend  pari  passu 
with  the  separate  creditors,  when  Joint  assets 
existed,  he  would  have  a  great  advantage  over 
them,  since  he  could  still  resort  to  the  Joint 
estate,  and  they  could  not,  unless  a  surplus 
existed  therein;  also.  If  a  Joint  claim  was 
proved  against  one  partner  individually,  and  a 
dividend  received  thereon,  that  entailed  a  cum- 
bersome suit  In  equity  on  his  part  for  contri- 
bution from  the  remaining  partners.  The 
theory  that  the  assignee  in  the  Individual  pro- 
ceeding might,  if  Joint  creditors  proved  their 
claims  therein,  take  possession  of  the  bank- 
rupt's interest  in  the  partnership  property,  and 
then  grant  a  dividend  pari  passu  to  all  alike, 
was  advocated  by  some,  but  held  untenable  by 
oth'ers  on  the  ground  that  such  an  assignee 
could  have  no  power  or  authority  to  meddle 
with  partnership  property.  Some  courts,  fol- 
lowing strictly  the  equitable  rule  of  distribu- 
tion, were  of  opinion  that  the  Joint  creditor 
must  be  allowed  no  dividend  out  of  the  sepa- 
rate estate  until  the  separate  creditors  were 
paid  in  full,  but  the  hardship  of  this  doctrine 
was  obvious  when  no  Joint  assets,  or  only  a 
very  small  amount,  existed ;  since  Joint  debts 
are  equally  binding  obligations  upon  the  bank- 
rupt as  are  his  separate  debts. 

The  earliest  rule  In  England,  In  support  of 
which  no  specific  decisions  are  found,  but  which 
Is  referred  to  by  later  Judges,  was  that  a  Joint 
creditor,  where  there  was  a  separate  commis- 
sion, was  to  be  admitted  to  prove  hi3  claim,  but 
only  for  the  purpose  of  assenting  to  or  dis- 
senting from  the  certificate,  and  receiving  a 
dividend  out  of  any  surplus  there  might  be  be- 
yond the  amount  of  the  separate  debts. 

Lord  Thurlow,  In  1784,  made  a  new  rule,  that 
Joint  debts  should  be  provable  in  a  separate 
commission,  and  payable  pari  passu  with  the 
senarate  creditors  out  of  the  bankrupt's  estate, 
which  should  be  composed  of  his  separate  estate 
and  his  moiety  of  the  Joint  estate  taken  pos- 
session of  by  the  assignee  in  the  separate  pro* 
ceedlngs. 

Lord  Loughborough,  in  1706,  dissented  from 
Lord  Thurlow*s  rule,  not  being  able  to  get  away 
from  the  equity  doctrine  tliat  partnership  debts 
are  payable  out  of  the  Joint  estate^  and  i 
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N.  Y.  Supp.  717;  Fider  v.  Mannheim,  78 
Minn.  309,  81  N.  W.  2;  Collins  v.  McWal- 
ters,  35  Misc.  648,  6  Am.  Bankr.  Rep.  603, 
72  N.  Y.  Supp.  203;  Liesum  v.  Kraus,  35 
Misc.  376,  71  N.  Y.  Supp.  1022. 

Not  only  is  the  joint  partnership  liahil- 
ity  of  the  firm  of  Wallblom  &  Thorsell  un- 
affected by  the  individual  discharge  of  Wall- 
blom, but  the  individual  or  several  partner- 
ship liability  of  Wallblom,  which  is  a  part 
of,  or  incident  to,  said  joint  partnership  lia- 
bility, is  also  unaffected  by  such  discharge. 

It  is  nowhere  provided  in  the  act  of  Con- 
-  gress  that  the  individual  discharge  of  a  per- 
son shall  release  the  debts  of  any  partnership 
of  which  such  person  may  chance  to  be  a 
member. 

A  partnership  is  a  distinct  entity,  and 
the  release  or  discharge  in  bankruptcy  of 


Wallblom  upon  his  individual  petition 
could  no  more  discharge  the  debts  of  the 
partnership  of  Wallblom  &  Thorsell  than  it 
could  the  individual  debts  of  Thorsell. 

Re  Merour,  58  G.  G.  A.  472,  122  Fed.  388; 
Strause  v.  Hooper,  6  Am.  Bankr.  Rep. 
225;  Re  Meyer,  39  G.  G.  A.  568,  3  Am. 
Bankr.  Rep.  559,  98  Fed.  976;  Re  Grant 
Bros,  5  Am.  Bankr.  Rep.  837;  Re  Kersten, 
6  Am.  Bankr.  Rep.  516,  110  Fed.  929;  Re 
Barden,  4  Am.  Bankr.  Rep.  31,  101  Fed. 
553;  Re  Farley,  8  Am.  Bankr.  Rep.  266, 
115  Fed.  859. 

A  partnership,  in  the  eyes  of  the  law, 
continues  to  exist  as  such  as  long  as  any 
of  its  debts  remain  unpaid  or  undischarged; 
and,  until  the  debts  of  a  partnership  have 
been  paid  or  satisfied,  it  cannot  be  said  that 


rate  de])t8  out  of  the  separate  estate,  and  also 
on  account  of  the  inconvenience,  as  it  seemed 
to  him,  of  a  bankrupt,  out  of  whose  estate  a 
Joint  debt  was  paid,  being  obliged  to  Institute 
proceedings  In  equity  against  the  other  part- 
ners for  contribution.  He  therefore  went  back 
nearly  to  the  old  rule,  and  announced  that  Joint 
creditors  could  prove  their  claims  In  a  separate 
proceeding,  but  could  not  receive  a  dividend  un- 
til an  accounting  was  had  of  the  two  estates, 
BO  that  a  settlement  of  the  two  classes  of 
claims  could  be  made  according  to  the  equity 
rule  of  distribution. 

Then,  some  decisions  went  still  farther,  and 
held  that,  if  there  was  any  Joint  estate  at  all, 
however  trifling,  the  Joint  creditor  could  not 
prove  against  the  separate  estate,  and  share 
therein, — at  least  until  the  separate  debts  were 
paid. 

All  along,  from  1785  down,  there  had  been 
decisions  that,  if  there  was  no  Joint  estate  In 
existence,  then  the  Joint  creditors  could  prove 
their  claims,  and  share  ftari  passu  with  the 
separate  creditors  in  an  individual  proceeding. 

Other  exceptions  to  the  denial  of  the  Joint 
creditor's  right  to  share  in  the  separate  estate 
came  to  be  made  during  that  time  and  since,  by 
statute  and  decisions.  Thus,  It  has  been  held 
that,  when  partnership  funds  had  been  fraudu- 
lently abstracted  by  the  bankrupt,  the  Joint 
creditors  might  prove  against  and  share  in  his 
separate  estate;  and  when  the  Joint  creditor, 
desiring  to  prove  his  claim,  was  the  petitioning 
creditor  in  the  individual  proceeding,  he  was 
allowed  to  do  so;  so,  too,  when  partnership 
assets  had  been  assigned  to  the  bankrupt  upon 
condition  that  he  meet  the  partnership  debts. 
Joint  creditors  were  allowed  to  prove  their 
claims  against  him. 

Therefore,  if  it  is  Justifiable  to  draw  any 
rule  from  the  decisions  as  they  stand,  it  is 
that  Joint  debts  are  provable  in  a  separate 
commission  for  some  purposes,  but  are  not  pay- 
able out  of  the  separate  estate;  this  prohibi- 
tion against  sharing  in  the  estate,  however, 
not  being  applicable  when  there  are  no  Joint 
assets ;  when  the  bankrupt  has  fraudulently  ab- 
stracted firm  funds;  when  he  has  received  an 
assignment  of  the  partnership  assets ;  or  when 
the  Joint  creditor,  desiring  to  prove  and  share 
In  the  separate  estate.  Is  the  petitioning 
creditor  himself. 
69  L.  R.  A. 


b.  In  general. 

In  1784,  Lord  Chancellor  Thnrlow,  In  Ew 
parte  Cobham,  1  Bro.  Ch.  676,  said  that  the 
question  of  the  provability  of  Joint  debts 
against  the  separate  estate  of  one  of  the  part- 
ners had  never  been  decided;  but  that  he  did 
not  see  why  the  rule  applying  to  the  case  of 
separate  creditors  proving  debts  under  a  Joint 
commission  was  not  applicable,  his  only  doubt 
being  to  what  extent  this  benefit  should  be 
allowed ;  that  It  would  be  hard  that  the  Joint 
creditors  should  come  upon  the  separate  estate 
to  the  prejudice  of  the  separate  creditors,  and 
still  have  an  exclusive  power  of  coming  upon 
the  Joint  estate;  and,  therefore,  that  he 
thought  that  the  separate  assignees  might,  if 
they  pleased,  possess  themselves  of  the  bank- 
rupt's proportion  of  the  partnership  elTects,  and 
then  both  the  Joint  and  separate  creditors  could 
come  in  pari  passu  upon  both  funds. 

In  the  following  year  (1785),  In  Ba  parte 
Fodgson,  2  Bro.  Ch.  5,  he  held  that  a  partner- 
ship debt  was  provable  under  a  separate  com- 
mission, saying  that  debts,  whether  sole  or 
Joint,  ought  to  be  paid  pari  passu  with  the 
separate  creditors  out  of  the  bankrupt's  estate, 
which  is  composed  of  his  separate  estate  and 
his  moiety  of  the  Joint  estate. 

These  cases  announce  what  is  called  Lord 
Thurlow's  rule;  and  for  a  few  years  there- 
after the  question  was  regarded  as  settled. 

Thus,  Joint  creditors  were  admitted  to  prove 
their  debts  in  a  separate  commission  against 
one  partner,  and  take  a  ratable  dividend  with 
the  rest  of  the  creditors.  Ea  parte  Page 
(1786)  2  Bro.  Ch.  119. 

It  was  declared  settled  that  Joint  creditors 
might  prove  onder  a  separate  commission.  Bw 
parte  Flintum  (1786)  2  Bro.  Ch.  120. 

A  Joint  creditor  is  entitled  to  prove  his  debt 
under  a  separate  commission,  taken  out  against 
one  of  the  nartnors.  I^ord  Thurlow,  Ea  parte 
Copland  (1787)   1  Cox,  Ch.  Cas.  420. 

Creditors  of  partners  on  a  bond  for  money 
which  came  to  the  use  of  the  partnership  were 
held  entitled  to  prove  their  claim  against  the 
Joint  estate,  or  the  separate  estates,  of  the  part- 
ners.    EcD  parte  Clowes  (1789)  2  Bro.  Ch.  695. 

But,  in  1796,  Lord  Loughborough,  In  Ba 
parte  Elton,  8  Ves.  Jr.  238,  upon  the  ground 
that  each   estate  should  bear   its  own  debts. 
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there  ha«  been  any  "final  settlement  there- 
of" under  §  5  of  the  bankruptcy  act. 

Re  Freund,  1  Am.  Bankr.  Rep.  26;  Re 
Noawpn,  3  Biss.  491,  FecL  Cos.  No.  10,292; 
Hudgins  v.  Lane,  2  Hughes,  361,  Fed.  Cos. 
No.  6,827;  Re  Merour,  58  C.  C.  A.  472, 
122  Fed.  388. 

Neither  a  copartnership,  nor  a  corpora- 
tion, can  withdraw  its  debts  from  the 
jurisdiction  of  the  bankruptcy  court  by  an 
attempted  dissolution. 

Re  titurck  Lumber  Co.  8  Am.  Bankr.  Rep. 
86;  Re  Independent  Ins.  Co,  Holmes,  103, 
Fed.  Cas.  No.  7,017;  iioheuer  v.  Smith,  d 
M.  Book  d  Stationery  Co.  7  Am.  Bankr. 
Rep.  384. 

The  trustee  in  bankruptcy  of  an  individ- 
ual bankrupt  is  not  entitled  to  take,  hold, 


recover,  or  administer  the  assets  of  any 
firm  of  which  such  bankrupt  may  be  a 
member,  there  having  been  no  adjudication 
in  bankruptcy  against  such  firms. 

Re  Mercur,  68  C.  C.  A.  472,  122  Fed.  388; 
Re  Meyers,  2  Am.  Bankr.  Rep.  714,  96  Fed. 
408,  3  Am.  Bankr.  Rep.  260,  97  Fed.  757; 
Nutting  v.  Aehoroft,  101  Mass.  300;  Am- 
sinck  V.  Bean,  22  Wall.  404,  22  L.  ed.  804; 
Strause  v.  Hooper,  6  Am.  Bankr.  Rep.  226. 

Inasmuch  as  a  partnership  is  a  distinct 
entity,  and  the  bankruptcy  act  (providing 
the  only  way  by  which  a  partnership  can 
be  adjudged  bankrupt)  applies  equally  to 
all  partnerships,  whether  defunct  or  go- 
ing concerns;  and  inasmuch  as  a  partner- 
ship continues  to  exist  in  the  eyes  of  the 
law  so  long  as  it  has  unpaid  debts,  and  the 


made  a  change  In  tbe  rule.  He  admitted  Joint 
creditors  to  prove  claims  In  a  separate  com- 
mission, but  ordered  the  dividend  reserved  un- 
til an  account  was  taken  of  what  they  had,  or 
mlffht  have,  received  from  partnership  ef- 
fects. 

And,  axaln,  in  1799,  in  Bm  parte  Abell,  4 
Ves.  Jr.  837,  he  held,  upon  the  ground  that  the 
separate  estate  should  be  applied  first  to  the 
separate  debts,  that,  upon  the  proof  of  a  joint 
debt  in  a  separate  commission,  payment  of 
dividend  should  be  refused  until  the  separate 
creditors  had  each  received  20«.  in  the  pound. 

The  rule  thus  laid  down  was  called  Ijord 
Loughborough's  rule,  and  was  followed  in  a 
number  of  subsequent  decisions. 

Lord  Eldon,  in  Bw  parte  Clay  (1802)  6  Ves. 
Jr.  818,  reviews  the  situation  up  to  that  time 
In  the  following  language:  **The  rule  that 
prevailed  In  Lord  Hardwlcke's  time,  and  down 
to  the  time  of  Lord  Thurlow,  was.  that  Joint 
creditors  should  not  be  admitted  to  prove  un- 
der a  separate  commission  for  the  purpose  of 
receiving  dividends  with  the  separate  creditors. 
Lord  Thurlow  altered  that  upon  much  con- 
sideration, thinking  the  Joint  creditors  ought  to 
be  admitted  with  the  separate  creditors;  and 
left  it  so  when  he  left  this  court.  Lord  Lough- 
borough thought  that  was  not  right,  and  got 
back  again  not  quite  to  the  old  rule;  but  he 
settled  it  that  they  should  prove  only  for  the 
purpose  of  keeping  separate  accounts,  but  not 
to  receive  a  dividend."  The  order  was  taken 
according  to  Tx>rd  Loughborough's  rule. 

Joint  creditors  were  admitted  to  prove  their 
claims  in  a  separate  commission,  and  also  to 
take  dividends  provided  they  paid  the  sepa- 
rate creditors,  in  Em  parte  Chandler  (1803)  9 
Ves.  Jr.  35. 

Joint  creditors  were  allowed  to  prove  their 
debts  under  a  separate  commission,  for  the 
purpose  only  of  assenting  to,  or  dissenting 
from,  the  certificate,  not  to  receive  dividends. 
In  Ex  parte  Taitt  (1809)  16  Ves.  Jr.  196. 

It  was  declared  in  Heath  v.  Hall  (1812)  4 
Taunt.  826,  that  a  Joint  creditor  had  a  right 
to  prove  his  debt  against  the  separate  estate 
of  one  of  the  partners,  although  he  could  not 
receive  a  dividend  until  the  bankrupt's  sepa- 
rate debts  were  fully  paid. 

A  partnership  debt  may  not  be  proved  against 
the  separate  estate  of  a  bankrupt  partner  so  as 
to  come  in  competition  with  tbe  separate  credlt- 
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ors.  Em  Parte  Clark  (1864)  10  L;  T.  N.  S. 
166. 

A  provision  embodying  Lord  Loughborough's 
rale  was  enacted  In  the  bankruptcy  act  of  6 
Geo.  IV.,  chap.  16,  i  62,  to  the  elTect  that  a 
Joint  creditor  might  prove  his  debt  in  a  sepa- 
rate commission  for  the  purpose  of  voting  as  to 
assignees,  but  could  not  receive  a  dividend  out 
of  the  separate  estate  until  all  of  the  separate 
creditors  were  paid   In  full. 

A  similar  provision  is  contained  in  12  ft  13 
Vict.,  chap.  106,  f  140,  law  of  1849. 

Also  in  46  &  47  Vict.,  chap.  62,  i  69  (1), 
law  of  1883,  it  is  provided  that  a  Joint  creditor 
shall  not  receive  a  dividend  out  of  the  sepa- 
rate estate  until  the  individual  creditors  are 
paid  In  full. 

In  an  American  decision  under  the  bankrupt 
law  of  1800,  which  was  almost  a  copy  of  the 
English  bankruptcy  law  in  force  at  that  time. 
Lord  Loughborough's  rule  was  considered,  but 
construed  somewhat  differently.  The  court 
held  partnership  debts  provable  under  the 
bankruptcy  law,  without  regard  to  whether 
there  were  Joint  assets  or  not ;  but  that  equity 
would  restrain  the  collection  of  a  dividend  un- 
til It  could  be  ascertained  what,  according  to 
the  equitable  rule  of  distribution.  It  onght  to 
be.  Tucker  v.  Oxley  (1809),  6  Cranch,  84,  8 
L.  ed.  29. 

Later,  in  Re  Freer  (1868)  2  Ben.  467,  Fed. 
Cas.  No.  6,074,  under  the  bankruptcy  act  of 
1867,  it  was  held  that  Joint  debts  were  prov- 
able in  an  individual  proceeding,  whether  there 
weip  any  nsflPts  of  the  partnership  or  not : 
and  that.  If  such  assets  existed,  they  were  to 
be  administered  according  to  i  36  of  the  bank- 
ruptcy act  of  1867,  which  provides  for  an  ac- 
rotintiQK  of  the  two  estates,  and  administra- 
tion of  the  proceeds  according  to  the  principles 
of  the  equity  rule. 

So,  in  Re  Bates  (1900)  100  Fed.  263,  under 
the  bankruptcy  act  of  1898,  a  partnership  debt 
was  held  provable  in  an  individual  proceeding, 
notwithstanding  there  were  Joint  assets.  The 
court  an  Id  thnt,  whether  a  debt  Is  provable  de- 
pends upon  the  nature  of  the  liability,  and  not 
upon  whether  there  are  assets  applicable  to  It. 
It  was  further  held  that  the  proceeds  of  the 
two  estates  must  be  accounted  for  and  admin- 
istered according  to  the  statute,  which  provid- 
ed for  the  application  of  individual  assets  to 
individual  debts,  and  Joint  assets  to  Joint  debts, 
according  to  the  equitable  rule. 
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affaire  of  an  insolvent  firm  which  has  not 
been  adjudged  bankrupt  cannot  be  admin- 
istered in  the  individual  bankruptcy  pro- 
ceedings of  a  member  of  such  firm, — ^the  dis- 
charge in  bankruptcy  of  an  individual  upon 
his  individual  petition,  asking  only  for  a 
discharge  from  his  individual  debts,  does 
not  release  him  from  partnership  debts. 

HudgiiM  V.  Lane,  2  Hughes,  361,  Fed. 
Cas.  No.  6,827;  Re  Little,  2  Ben.  186,  1 
Nat.  Bankr.  Reg.  341,  Fed.  Gas.  No.  8,390; 
Corey  v.  Perry,  67  Me.  140,  24  Am.  Rep. 
15;  Re  Jewett,  7  Biss.  473,  16  Nat  Bankr. 
Reg.  48,  Fed.  Cas.  No.  7,307;  Re  Webb,  4 
Sawy.  326,  Fed.  Cas.  No.  17,317;  RetJoonan. 
Z  BisB.  491,  Fed.  Cas.  No.  10,292;  Re  Orady, 
3    Nat.    Bankr.    Reg.    227,    Fed.    Cas.    No. 


5,654;  Re  Levy,  2  Am.  Bankr.  Rep.  21,  96 
Fed.  812. 

Writing  the  name  "National  Wall  Paper 
Company"  into  Wallblom's  list  of  individ- 
ual debts,  without  anywhere  in  the  proceed- 
ing naming,  or  in  any  way  referring  to,  the 
tirm  of  Wallblom  &  Thorsell,  ur  any  other 
copartnership,  does  not  properly  name  the 
creditor  as  a  creditor  of  the  firm,  or  consti- 
tute a  proper  scheduling  of  a  partnership 
claim. 

Tyrrel  v.  Hammeretein,  33  Misc.  505,  6 
Am.  Bankr.  Rep.  430,  67  N.  Y.  Supp.  717; 
Fider  v.  Mannheim,  78  Minn.  309,  81  N.  W. 
2;  Collins  v.  MoWaltere,  35  Misc.  648,  6 
Am.  Bankr.  Rep.  593,  72  N.  Y.  Supp.  203. 

The  bankruptcy  proceedings  of  Wallblom 


In  Re  Webb  (1877)  4  Sawy.  326,  Fed.  Cas. 
No.  17,317,  It  was  held  that  a  joint  creditor 
mlffbt  prove  his  claim  In  an  Indlvldaal  pro- 
ceeding in  bankruptcy  so  as  to  vote  for  the  as- 
signee.    Beyond  this  the  decision  did  not  go. 

After  Lord  Loughborough's  rule  had  become 
recognized  and  been  followed  in  several  in- 
stances, the  decisions  In  England  went  still 
farther,  headed  by  B»  parte  Peake  (1814)  2 
Rose,  64,  holding  that  "Joint  creditors  are  not 
permitted  to  prove  against  the  separate  estate, 
where  there  Is  a  Joint  property,  however  trifling 
in  amount.**  2  Mews,  Eng.  Case  Law  Dig. 
726. 

So,  it  appearing  that  property  is  outstand- 
ing in  the  partnership  name,  a  Joint  debt  is  not 
provable  against  the  separate  estate.  Ea 
parte  Harris  (1816)  1  Madd.  583. 

While  there  is  any  other  fund,  however  small, 
to  resort  to,  Joint  creditors  cannot  prove 
against  the  separate  estate  of  one  of  the  part- 
ners who  has  become  bankrupt  Ew  parte 
Jamson   (1818)   3  Madd.  281. 

Joint  creditors  were  not  admitted  to  receive 
dividends  out  of  the  separate  estate  of  one  of 
the  partners  until  the  separate  creditor  had 
been  paid,  where  It  appeared  that  there  was  a 
Joint  estate  of  £18.  Ea  parte  Kennedy  (1852) 
2  De  O.  M.  &  G.  228. 

It  is  perhaps  Justifiable,  then,  to  say  that 
the  rule,  generally  speaking,  to  be  drawn  from 
these  decisions,  Is,  that  partnership  debts  are 
provable  in  an  Individual  proceeding,  but  not 
for  the  purpose  of  receiving  a  dividend, — at 
least  until  the  separate  creditors  are  all  paid. 

In  the  subdivisions  following  are  collected 
decisions  showing  exceptions  to  the  rule,  or 
situations  when  the  denial  of  the  right  to  share 
In  the  separate  estate  is  not  applicable. 

,    c.  Exceptions, 

1.  Absence  of  joint  assets  or  solvent  partners. 

(a)  In  general. 

As  appears  by  the  class  of  cases  last  above 
•hown,  the  courts  went  so  far  as  to  hold  that, 
when  there  are  any  Joint  assets  whatever,  how- 
eyer  trifling  in  amount,  the  equitable  rule  of 
distribution  must  be  followed,  and  the  Joint 
claims  paid  out  of  the  Joint  assets,  the  In- 
dividual claims  out  of  the  Individual  assets; 
and  only  in  the  event  of  a  surplus  of  the  sepa- 
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rate  estate  over  the  individual  debts,  could 
the  Joint  creditors  obtain  any  relief  there- 
from. We  cannot  be  certain  that  the  courts  in 
this  class  of  cases  still  admitted  the  right  of 
the  Joint  creditors  to  prove  their  claims  in  an 
individual  proceeding  for  certain  purposes.  In 
the  nature  of  voting  as  to  the  assignee,  etc.; 
but  it  is  probable  that  they  did,  for  these 
cases  are  a  following  out  to  its  logical  conclu- 
sion of  Lord  Loughborough's  rule,  which  ad- 
mitted that  right. 

In  consistency  with  this  class  of  cases  above 
referred  to,  and  with  due  regard  to  the  appli- 
cation of  the  equitable  rule  of  distribution  when 
both  funds  existed,  the  courts  have  neverthe- 
less been  holding,  from  1785  down  to  the  pres- 
ent time,  with  the  exception  of  two  cases  un- 
der our  present. bankruptcy  law  of  1898,  that 
when  there  are  no  Joint  assets  In  existence,  and 
no  solvent  partner,  then  the  Joint  creditors  may 
resort  to  the  separate  estate  with  the  separate 
creditors  in  an  individual  proceeding,  and  share 
pari  passu  with  them.  Decisions  of  this  nature, 
of  course,  of  necessity  include  and  concede  the 
Joint  t-rcuitor's  right  to  prove  his  claim  in  an  in- 
dividual proceeding  under  such  circumstances. 

The  courts  do  not  always  make  clear,  how- 
ever, the  distinction  between  the  provability  of 
a  claim  in  an  individual  proceeding  and  the 
right  of  a  Joint  creditor  to  share  in  a  sepa- 
rate estate. 

Thus,  upon  a  separate  commission  of  bank- 
ruptcy against  one  partner,  the  Joint  creditors 
petitioned,  and  were  allowed,  to  prove  their 
debts,  and  to  receive  a  dividend  pari  passu  with 
the  separate  creditors,  there  being  no  Joint  es- 
tate in  Ew  parte  Hayden  (1785)  1  Bro.  Ch. 
454. 

Proof  of  a  Joint  debt  was  admitted  In  a  sepa- 
rate commission  when  there  was  no  Joint  prop- 
erty. In  Ew  parte  Pinkerton  (1801)  6  Ves.  Jr. 
814,  note. 

There  being,  strictly  speaking,  no  Joint  es- 
tate. Joint  debts  were  held  provable  in  a  sepa- 
rate commission,  in  Ex  parte  Hill  (1802)  2 
Bos.  ft  P.  N.  R.   191,  note. 

Where  one  of  two  former  partners  became 
bankrupt,  and  a  proof  was  tendered  against  his 
estate  In  respect  of  a  partnership  liability,  the 
court  allowed  such  proof  on  the  official  re- 
ceiver as  trustee,  admitting  that  he  was  satis- 
fied the  other  partner  was  utterly  insolvent, 
although  he  had  not  been  'Judicially  declared 
bankrupt  or  insolvent.     Ea  parte  Carpenter,  7 
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are  not  made  in  any  way  to  involve  the  af- 
fairs of  the  firm  of  Wallblom  &  Thorsell. 

Ke  Lnughlin,  3  Am.  Bankr.  Rep.  1,  96 
Fed.  689;  Re  Tinker,  3  Am.  Bankr.  Rep. 
580,  99  Fed.  79;  Re  Hartman,  3  Am.  Bankr. 
Rep.  65;  Rf  McFaun,  3  Am.  Bankr.  Rep. 
66. 

Since,  as  stated  in  Wallblom's  petition, 
he  did  not  have  enough  property  to  pay  his 
debts  in  full,  partnership  creditors  were  not 
entitled  to  share  in  the  individual  estate 
before  the  bankruptcy  court;  and,  not  be- 
ing so  entitled  to  share  in  such  estate,  the 
partnership  claims  were  not  provable 
against  such  estate  within  the  provisions  of 
§  17  of  the  bankruptcy  act. 

If  there  is  no  joint  estatis,  and  no  sur- 
plus of  the  separate  estate  after  paying  the 


separate  debts,  the  creditors  of  the  part- 
nership can  receive  no  dividend. 

Howe  V.  Latorence,  9  Cush.  553,  57  Am. 
Dec.  68;  Somerset  Potters  Works  v.  Minot, 
10  Cush.  592;  Murrill  v.  Neill,  8  How.  414, 
12  L.  ed.  1135;  McCulloh  v.  Dashiell,  1 
Harr.  &  G.  97,  18  Am.  Dec.  271;  Story, 
Partn.  p.  376;  Woddrop  v.  Ward,  3  Desauss, 
Eq.  203;  Bell  v.  Newman,  5  Serg.  &  R,  78; 
Black's  Appeal,  44  Pa.  503;  MoCormiok'a 
Appeal,  55  Pa.  252;  Hawkins  v,  Mahoney, 
71  Minn.  155,  73  N.  W.  720;  Weyer  v. 
Tfiomhurgh,  15  Ind.  124;  Warren  v.  Able, 
91  Ind.  109;  Warren  v.  Farmer,  100  Ind. 
595. 

Mr,  Otto  Kneffner,  for  respondents: 
The  bankniptcy  act  of  1898  provides  that 
the  discharge  shall   be  a  discharge  of  all 


Morrell,  270,  2  Mews,  Eng.  Case  Law  Dig.  p. 
733. 

Bat  a  Joint  creditor  was  not  allowed  to  prove 
bis  claim  in  a  separate  commission  ot  bank- 
rnptcy  for  the  purpose  of  receiving  dividends, 
when  tbere  was  a  solvent  partner,  although 
there  was  no  Joint  estate.  Ex  parte  Kensing- 
ton   (1808)   14  Ves.  Jr.  447. 

Proof  of  Joint  debts  was  admitted  in  a  sepa- 
rate commission  in  Ex  parte  Sadler  (1808)  15 
Ves.  Jr.  52,  there  being  no  Joint  estate  or  solv- 
ent partner. 

So,  the  proof  of  a  Joint  debt  of  two  houses 
was  allowed  against  the  separate  commission 
of  one  of  them,  there  being  no  Joint  estate.  E:d 
parte  Machell  (1813)  2  Ves.  &  B.  216. 

And,  In  the  absence  of  Joint  property,  proof 
of  a  Joint  claim  was  allowed  against  the  sepa- 
rate estate  of  a  bankrupt,  notwithstanding  the 
claim  had  been  previously  partly  met  liy  a 
pledge  of  Joint  property.  Ex  parte  Geller, 
(1817)  2  Mndd.  202. 

The  fact  that  the  estate  of  a  deceased  part- 
ner is  solvent  does  not  affect  the  Joint  creditor's 
right  to  prove  under  a  separate  commission, 
when  there  is  no  Joint  estate  and  no  other 
solvent  partner.  Ew  parte  Bauerman  (1838) 
8  Deacon,  Bankr.  476. 

But  an  inquiry  as  to  the  existence  of  a  Joint 
estate  was  directed  where  a  Joint  creditor 
proved  his  claim  In  a  separate  commission,  not- 
wlthstaadlng  the  previous  dissolution  of  the 
partnership.  Ex  parte  Blrl^y  (1840)  1  Mont. 
D.  &  De.  G.  387. 

A  comparatively  recent  English  decision  ad- 
heres to  the  doctrine  of  the  earlier  cases  above 
set  out,  holding  that  when  there  Is  no  Joint  es- 
tate the  Joint  creditors  are  entitled  to  have 
their  claims  paid  out  of  the  separate  estate  of 
the  partners  pari  paaau  with  the  separate 
creditors.  Re  Budgett  [1894]  2  Ch.  557,  63 
L.  J.  Ch.  N.  S.  847,  71  L.  T.  N.  S.  72. 

The  decisions  of  our  own  country,  with  the 
exception  of  the  two  decisions  under  our  pres- 
ent act,  show  the  same  doctrine  as  the  Eng- 
lish cases.  The  following  are  under  the  bank- 
ruptcy act  of  1867 : 

Where  there  Is  no  Joint  estate,  and  no  solv- 
ent living  partner,  the  Joint  creditors  shall 
prove  their  claims,  and  share  pari  passu  with 
the  separate  creditors  of  an  individual  petl- 
tltloner  In  bankruptcy.  Re  Jewett  (1868)  1 
Nat.  Bankr.  Reg.  491,  Fed.  Cas.  No.  7,304; 
Re  Downing  (1870)  3  Nat.  Bankr.  Reg.  748, 
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Fed.  Cas.  No.  4,046;  Re  Knight  (1871)  8  Nat. 
Bankr.  Reg.  436,  Fed.  Cas.  No.  7,880;  Re 
McEwcn  (1875)  6  BIss.  294,  12  Nat.  Bnnkr. 
Reg.  11,  Fed.  Cas.  No.  8,783;  Re  Pease  (1876> 
13  Nat.  Baukr.  Reg.  168,  Fed.  Cas.  No.  10.881 ; 
Re  West  (1889)   39  Fed.  203. 

A  Joint  creditor  Is  bound  to  prove,  at  the 
request  of  the  separate  creditors,  his  whole 
debt  against  the  Joint  assets ;  but  only  the  de- 
ficiency against  the  separate  estate  of  one  of 
the  partners.  Re  May  (1878)  17  Nat.  Bankr. 
Reg.  192,  Fed.  Cas.  No.  9,327. 

The  following  decisions  are  under  the  bank- 
ruptcy law  of  1898: 

Where  there  are  no  partnership  assets,  and 
the  firm  has  been  dissolved,  f  •'^t  cl.  f,  relating 
to  the  marshaling  of  assets,  does  not  apply : 
and  a  partnership  creditor  is  entitled  to  share 
with  the  individual  creditors  of  a  member  of 
the  firm  who  became  bankrupt,  in  the  absence 
of  a  solvent  partner.  Re  Green  (1902)  116 
Fed.  118. 

So,  where  there  are  no  partnership  assets, 
and  no  solvent  partner,  firm  creditors  share  in 
the  separate  estate  of  the  bankrupt  partner 
pari  passu  with  the  individual  creditors.  Con- 
rader  v.  Cohen  (1903)  68  C.  C.  A.  240,  121 
Fed.  801. 

Of  course,  in  the  two  decisions  above  set  out. 
under  our  law  of  1898,  the  right  to  share  In 
the  separate  estate  in  the  absence  of  Joint  as- 
sets makes  the  Joint  debt  provable  In  an  in- 
dividual proceeding  under  such  circumstances; 
but  in  the  tw^o  decisions  following,  which  pre- 
sent the  conflicting  doctrine  that,  under  no> 
circumstances,  except  In  the  event  of  a  sur- 
plus, can  the  Joint  creditor  share  in  the  sepa- 
rate estate,  obviously  no  inference  can  be  drawn 
as  to  the  court's  opinion  upon  the  specific  ques- 
tion of  the  Joint  creditor's  right  to  prove  his 
claim  for  other  purposes  than  to  receive  a 
dividend,  in  the  absence  of  any  expression  in 
regard  thereto.  The  cases  are  inserted  herein, 
however,  because  the  class  to  which  they  belong 
would  be  incomplete  without  them,  and  In  or- 
der that  what  light  they  may  Indirectly  throw 
upon  the  point  In  question  herein  may  be  at 
hand. 

In  the  first  case.  Re  Wilcox  (1899)  94  Fed. 
84,  after  an  exhaustive  review  of  earlier  Eng- 
lish and  American  decisions,  partnership  credit- 
ors were  held  not  entitled  to  receive  divi- 
dends out  of  the  separate  estate  of  one  of  the 
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debts,  claims,  and  demands  against  the 
bankrupt  or  his  estate,  excepting  only  four 
classes. 

If  the  creditor  had  actual  notice,  no 
scheduling  whatever  is  required. 

Fider  v.  Mannheim,  78  Minn.  308,  81  N. 
W.  2;  MoKittrick  v.  Cahoon,  89  Minn.  383, 
62  L.  R.  A.  757,  99  Am.  St.  Rep.  606,  95 
N.  W.  223. 

After  the  discharge  is  granted,  it  is  good, 
and  includes  all  claims. 

Curtis  V.  Woodioardf  58  Wis.  499,  46  Am. 
Rep.  647,  17  N.  W.  328;  Wilkins  v.  Davis, 
2  Low.  Dec  511,  15  Nat.  Bankr.  Reg.  60, 
Fed.  Cas.  No.  17,664;  Re  Abbe,  2  Nat. 
Bankr.  Reg.  75,  Fed.  Cas.  No.  4;  Re  Freund, 
1  Am.  Bankr.  Rep.  31;  Jareoki  Mfg.  Co,  v. 
McEltoaine,  107  Fed.  249. 


An  assignment  under  the  insolvency  laws, 
even,  by  one  partner,  is  ipso  facto  a  disso- 
lution of  the  firm. 

Wilkins  v.  Davis,  2  Low.  Dec.  511,  15 
Nat.  Bankr.  Reg.  60,  Fed.  ^as.  No.  17,664; 
Davis  V.  Megroz,  55  N.  J.  L.  427,  26  Atl. 
1009. 

Jassard,  J.,  delivered  the  opinion  of  the 
court: 

On  November  27,  1893,  defendants,  part- 
ners doing  business  as  Wallblom  &  Thorsell, 
executed  a  deed  of  assignment  under  the 
state  insolvency  law,  both  as  individuals 
and  as  partners,  of  all  their  unexempt  prop- 
erty, which  was  filed  in  the  district  court 
of  Ramsey  county.  The  National  Wall  Pa- 
per Company  filed  and  proved  its  claim  in 


partners,  until  the  Individual  creditd^s  were 
paid  in  full,  notwithstanding  the  fact  that 
there  were  no  partnership  assets.  This  deci- 
sion Is  based  upon  the  following  grounds :  The 
bankruptcy  act  of  1898,  provides  (15,  el.  f )  : 
"The  net  proceeds  of  the  partnership  property 
shall  be  appropriated  to  the  payment  of  the 
partnership  debts,  and  the  net  proceeds  of  the 
individual  estate  of  each  partner  to  the  pay- 
ment of  his  individual  debts.  Should  any  sur- 
plus remain  of  the  property  of  any  partner  after 
paying  his  individual  debts,  such  surplus  shall 
be  added  to  the  partnership  assets,  and  be  ap- 
plied to  the  payment  of  the  partnership  debts. 
Should  any  surplus  of  the  partnership  property 
remain  after  paying  the  partnership  debts,  such 
surplus  shall  be  added  to  the  assets  of  the  in- 
dividual partners  In  the  proportion  of  their  re- 
spective interests  in  the  partnership.*'  The 
court  says:  "Considering  the  plain  language 
of  the  bankrupt  act,  which  recognizes  no  ex- 
ceptions to  the  general  rule,  the  history  of  the 
exception  in  the  absence  of  Joint  estate,  the 
discredit  and  misconception  which  that  excep- 
tion has  brought  upon  the  general  rule  both  in 
England  and  this  country,  .  .  .  I  think 
that  I  am  Justlfled  in  holding  that  the  excep- 
tion is  inapplicable  under  the  present  bank- 
rupt act." 

Upon  the  same  reasoning,  it  was  held  In  Re 
Janes  (1904)  67  C.  C.  A.  216,  133  Fed.  912. 
Reversing  128  Fed.  527,  that,  where  there  are 
no  solvent  partners  and  no  partnership  assets, 
firm  creditors  are  not  entitled  to  share  in  the 
individual  assets  of  one  of  the  partners,  as 
those  assets  must  be  distributed  wholly  among 
the  individual  creditors.  It  was  insisted  by 
counsel  that,  when  there  are  no  firm  assets  and 
no  solvent  partner,  an  "exception**  is  created, 
to  which  the  rule  of  the  statute  does  not  apply ; 
but  the  court  referring  to  Re  Wilcox,  (1899) 
04  Fed.  84,  refused  to  sustain  the  contention, 
saying;  "We  are  of  the  opinion  that  the  rule 
to  be  applied  Is  the  rule  laid  down  in  the  sec- 
tions above  quoted  from  the  bankrupt  act.  It 
was  within  the  discretion  of  Congress  to  leave 
this  subject  of  the  marshaling  of  assets  to  the 
courts,  to  be  disposed  of  in  accordance  with 
equity  principles  and  practice,  or  to  provide 
that  the  general  rule  should  be  modified  in  par- 
ticular cases.  It  has  done  neither.  .  .  . 
The  language  is  plain,  explicit,  and  unambig- 
uous ;  it  names  no  'exception  ;*  its  phraseology 
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conveys  no  intimation  that  any  'exception*  Is 
contemplated.*' 

(b.)  When  partnership   assets   have   heen   as- 
signed to  bankrupt. 

If  it  can  be  shown  that  the  partnership  as* 
sets  have  passed  into  the  hands  of  the  l>ank- 
rupt,  the  decisions  uphold  the  Joint  creditors' 
right  to  prove  their  claims  against  his  estate 
in  an  individual  proceeding  brought  by  or 
against  him. 

Joint  debts  were  held  provable  against  the 
separate  estate  of  a  continalng  partner  who, 
upon  the  dissolution  of  the  partnership,  had 
taken  an  assignment  of  the  partnership  prop- 
erty, agreeing  to  indemnify  the  withdrawing 
partner  against  partnership  debts.  Em  parte 
Bupdekin  (1S42)  2  Mont.  D.  &  De  O.  704,  6 
Jur.  977. 

A  Joint  creditor  proving  his  claim  against 
the  separate  estate  of  one  of  the  partners  was 
held  entitled  to  receive  a  dividend  upon  -prov- 
ing that  the  partnership  assets  had  been  as- 
signed te  the  bankrupt  upon  his  covenant  to 
discharge  the  partnership  debts.  Em  parte 
Taylor  (1842)  2  Mont.  D.  &  De  G.  753. 

The  decisions  of  our  own  country  are  to  the 
same  efPect. 

Firm  creditors  may  prove  their  claims  against 
the  estate  of  a  partner  who,  upon  the  dissolu- 
tion of  the  firm,  agreed  to  receive  the  firm  as- 
sets and  p^  the  firm  debts.  Re  Long  (1874> 
9  Nat.  Bankr.  Reg.  227.  Fed.  (Ms  No.  8,476; 
Re  Collier  (1874)  12  Nat  Bankr.  Reg.  266, 
Fed.  Cas.  No.  3,002. 

The  Joint  creditors  may  prove  their  debts 
against  the  estate  of  a  partner  to  whom  had 
been  sold  all  of  the  partnership  Interests.  Re 
Rice  (1874)  9  Nat.  Bankr.  Reg.  373,  Fed.  Cas. 
No.  11.750. 

Where  one  of  the  partners  takes  the  firm  as- 
sets, and  agrees  to  pay  the  Joint  debts,  he  be- 
comes individually  liable ;  and  the  partnership 
creditors  may,  at  their  option,  prove  against 
his  estate  in  bankruptcy,  and  share  pari  passu 
with  the  separate  creditors.  Re  Lloyd  (1884) 
22  Fed.  88. 

2.  Fraudulent  abstraction  of  partnership  funds 
by  bankrupt. 

Another  of  the  situations  recognized  as  an 
exception  to  the  rule  that  Joint  creditors  may 
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the  assigninent  matter,  but  did  not  file  a  re- 
lease, and  received  no  dividend.  In  March, 
1805,  it  brought  an  action  against  Charles 
Wallblom  and  John  Thorsell,  as  copartners 
doing  business  as  Wallblom  ft  Thorsell,  in 
the  district  court  of  Ramsey  county,  alleging 
in  its  complaint  the  sale  of  goods  of  the  val- 
ue of  $254.77,  and  default  in  payment. 
There  was  no  allegation  that  the  goods  were 
sold  to  the  firm,  or  purchased  for  partner- 
ship purposes.  Default  was  made,  and 
judgment  entered  on  the  9th  day  of  April, 
1895,  against  "Charles  Wallblom  and  John 
Thorsell,  as  copartners  doing  business  as 
Wallblom  ft  Thorsell,  and  each  of  them.'* 
On  the  4th  day  of  August,  1898,  Charles 
Wallblom  filed  his  individual  petition  in 
bankruptcy,   and  was  on  August  5th  ad- 


judged a  bankrupt.  The  claim  of  the  Na* 
tional  Wall  Paper  Company  was  listed  as 
follows:  ''National  Wall  Paper  Co.,  Chica- 
go, 111.  $254.77.  Consideration,  goods 
bought.''  On  December  19,  1898,  Charles 
Wallblom  was  discharged  from  all  his  debts. 
This  appellant,  as  assignee  of  said  judg- 
ment, thereafter  brought  this  action  to  re- 
new the  judgment  hereinbefore  set  forth. 
Respondent  Wallblom  answered,  setting  up 
his  discharge  in  bankruptcy  as  a  defense. 
The  reply  does  not  deny  actual  notice  of  the 
bankruptcy  proceedings  on  the  part  of  the 
National  Wall  Paper  Company,  but  denies 
that  notice  was  given  to  the  partnership 
creditors.  It  does  not  appear  that  defend- 
ant John  Thorsell  was  served  or  appeared  in 
the  proceeding.    Upon  the  trial  it  was  ad- 


nol  prove  against  the  separate  estate  to  re- 
ceive a  dividend  Is  where  tbe  bankrupt  partner 
bad  fraudalently  abstracted  funds. 

Lord  Tburlow,  in  Bw  parte  Lodge  (1790)  1 
Yes.  Jr.  160,  made  the  flrst  decision  to  this 
effect,  allowing  partnership  creditors  of  a 
partnership  which  had  failed  to  prove  their 
clalodH  against  the  separate  estate  of  one  part- 
ner, who  had  taicen  partnership  funds  without 
the  privity  of  the  other. 

And  proof  of  joint  debts  may  be  admitted 
against  the  separate  estate  of  a  partner  who 
had  fraudulently  abstracted  firm  funUs.  Lacey 
V.  Hill   (1876)   L.  R.  4  Ch.  DIv.  687. 

So,  in  an  Irish  case  joint  creditors  were  ad- 
mitted to  prove  their  claims  against  one  of 
the  partners  upon  the  ground  of  a  fraudulent 
abstraction  of  partnership  funds.  Ew  parte 
Smith   (1821)   1  Glyn.  &  J.  74. 

8.   Right  of  petitioning  joint  creditor  to  prove. 

Another  exception  Is  that,  when  the  petition- 
ing creditor  In  tbe  individual  proceedings  is 
himself  a  joint  creditor,  he  may  prove  his  claims 
with  the  separate  creditors. 

Thus,  In  Ea  parte  Hall  (1804)  9  Yes.  Jr. 
849,  a  joint  creditor,  who  was  the  petitioning 
creditor  in  a  separate  commission,  was  admit- 
ted to  prove  with  tbe  separate  creditors.  Lord 
Chancellor  Eldon  said:  **I  think  that  was 
right;  that  being  the  petitioning  creditor,  be 
has  a  right  like  tbe  separate  crec^tors.  The 
reason  of  Lord  Thur low's  orders  was  that  be 
could  not  conceive  how  one  joint  creditor  could 
be  In  a  dlflTcrent  situation  from  all  the  other 
joint  creditors.  But  the  practice  is  now  set- 
tled." 

So.  In  Bw  parte  Ackerman  (1808)  14  Yes.  Jr. 
604,  a  joint  creditor,  who  was  the  petitioning 
creditor,  was,  on  that  account,  held  entitled  to 
prove  his  claim,  and  receive  a  dividend  pari 
l^eu  with  the  separate  creditors. 

Again,  in  Ex  parte  DeUstet  (1810)  17  Yea 
Jr.  247,  Lord  Eldon  held  that  a  joint  creditor, 
who  is  tbe  petitioning  creditor  in  a  separate 
commission,  may  tske  dividends  with  tbe  separ- 
ate creditors,  although  he  is  the  only  joint 
creditor  who  can  come  In  with  the  separate 
creditors  against  the  separate  estate;  and  al- 
though he  holds  claims  merely  as  the  trustee 
of  another  joint  creditor,  who  cannot  prove 
them. 

The  doctrine  of  these  decisions  was  later  em- 
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bodied  tn  6  (3eo.  lY.,  chap.  16,  i  62,  providing 
that  a  joint  creditor  shall  not  receive  a  divi- 
dend out  of  the  separate  estate  until  the  sepa- 
rate creditors  are  paid  in  full,  unless  the  joint 
creditor  shall  be  the  petitioning  creditor  In  the 
separate  commission. 

III.    Ditoharge  of  partnership  liaUlitp  in  in- 
dividual proceeding. 

a.  Diecharge  of  liahlUty  by  reason  of  provaUl- 
ity  of  claim. 

1.    In  general. 

As  far  as  the  mere  provability  of  partner- 
ship debts  in  an  Individual  proceeding  is  con- 
cerned, without  regard  to  the  question  whether 
they  may  be  proved  against  the  separate  estate 
for  the  purpose  of  receiving  a  dividend,  it 
would  seem,  from  the  great  majority  of  the 
cases  above  set  out  in  II.,  that  they  are,  under 
all  circumstances,  provable  in  such  a  proceed- 
ing for  the  purpose  of  allowing  the  joint  credit- 
or to  vote  for  an  assignee,  to  assent  or  dissent 
to  the  certificate  of  discharge,  and  to  be  cog- 
nisant generally  of  the  administration  of  the 
estate,  in  order  that  he  may  know  that  the  pro- 
ceeds are  being  properly  distributed;  for  all 
decisions,  even  those  strictly  advocating  the 
equitable  rule  of  distribution,  admit  that.  If  a 
surplus  exist  in  the  separate  estate  over  the 
individual  debts,  the  joint  creditors  shall  re- 
ceive the  benefit  of  It;  and,  therefore,  the 
joint  creditor  Is  practically  interested  in  the 
individual  proceeding,  to  the  extent,  at  least, 
of  seeing  that  the  separate  estate  is  prudently 
administered. 

If,  then,  joint  debts  are  provable  in  the  in- 
dividual proceeding,  even  for  the  purposes 
above  Indicated  only,  there  would  seem  to  be 
good  ground  for  holding,  as  some  decisions 
have  done,  that  a  discharge  therein  is  efTectnal 
as  to  such  claims,  since  the  bankruptcy  acts,  al- 
most without  exception,  contain  provisions  to 
the  effect  that  a  discharge  In  bankruptcy  shall 
release  a  bankrupt  from  all  of  bis  provable 
debts.     (Supra,  1.) 

The  court,  in  Re  Jewett  (1877)  7  BIss.  S28, 
16  Nat.  Bankr.  Reg.  126,  Fed.  Cas.  No.  7.806. 
recognizes  tbe  conflict  upon  the  point  whether 
the  discharge  in  bankruptcy  of  an  Individual 
partner  discharges  him  from  liability  to  part- 
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mitted  that  the  copartnership  of  Wallblom 
A  Thoreell  ceased  to  do  business  in  1893,  and 
that  the  partnership  was  dissolved  so  far  as 
it  could  be  done  by  the  acts  of  the  partners. 
The  debt  here  sued  upon  was  not  paid  or  dis- 
charged. The  court  found  that  notice  had 
been  given  to  all  creditors  whose  claims  were 
scheduled,  and  ordered  judgment  in  favor 
of  Wallblom  upon  the  merits.  From  an 
order  denying  plaintiff's  motion  for  a  new 
trial,  this  appeal  was  duly  taken. 

Appellant's  assignments  of  error  involve 
the  determination  of  this  question,  namely: 
"Did  the  court  err  in  holding  as  a  proposi- 
tion of  law  that  the  individual  discharge  in 
bankruptcy  of  Wallblom  released  him  from 
the  claim  here  sued  upon?" 

1.  The  answer  to  that  question  depends. 


in  the  first  place,  upon  a  construction  of  the 
bankruptcy  act.  The  certificate  of  discharge 
recited  that  the  bankrupt  had  conformed  to 
all  the  requirements  of  law  in  that  behalf. 
The  court  thereby  decreed  that  the  bankrupt 
**be  forever  discharge  from  all  his  debts 
and  claims  which  by  said  act  were  made 
provable  against  his  estate,  and  which  ex- 
isted on  the  4th  day  of  August,  1898,  on 
which  day  the  petition  for  adjudication  was 
filed  by  him,  excepting  such  debts,  if  any, 
as  are  by  said  act  excepted  from  the  opera- 
tion of  a  discharge  in  bankruptcy."  There 
is  no  claim  that  the  discharge  was  invalid 
by  reason  of  any  of  the  things  mentioned  in 
chapter  3,  §§  14  and  15,  of  the  bankruptcy  act 
of  July  1, 1898  (chap.  541,  30  Stat,  at  L.  550, 
U.    S.   Comp.   Stat.    1901,   pp.   3427,   3428. 


nerstalp  creditors,  but  declares  the  weight  of 
authority  In  favor  of  tbe  view  that  snch  debts 
can  be  proved  In  an  Individual  proceeding,  and 
are  therefore  necessarily  released  by  the  dis- 
charge, therein. 

So,  it  is  declared  that  a  prayer  to  be  dis- 
charged from  all  debts  provable  under  the  bank- 
rupt law  is  virtually  a  prayer  for  discharge 
from  partnership  debts,  since  they,  as  well  as 
individual  debts,  are  provable  under  the  bank- 
rupt law.  Re  Plerson  (1874)  10  Nat.  Bankr. 
Reg.  107,  Fed.  Cas.  No.  11,153. 

In  the  leading  case  of  WUklns  v.  Davis 
(1876)  2  Low.  Dec.  511,  Fed.  Cas.  No.  17,664, 
it  was  held  that.  If  one  member  of  a  firm  be- 
comes bankrupt  and  obtains  his  dtscherge,  he 
Is  released  from  all  his  debts,  joint  and  sepa- 
rate. This  holding  Is  based  upon  the  ground 
that  a  joint  creditor  may  prove  his  debt  under 
a  separate  bankruptcy.  The  court  says,  with 
a  clear  Insight  into  the  question :  "The  fact 
that  joint  creditors  cannot  prove  against  the 
separate  estate  might  mislead  a  careless  reader 
of  some  of  the  cases  Into  an  Impression  that 
they  could  not  prove  at  all ;  but  the  true  rule 
Is  that  they  prove,  and  may  vote  for  assignee, 
and  be  heard  on  the  discharge,  and  examine  the 
debtor,  and  share  any  joint  assets,  or  any  sur- 
plus of  the  separate  assets.*' 

Since  firm  debts  are  provable  against  the 
individual  estate  of  one  of  the  paftners,  the  In- 
dividual discharge  of  the  latter  In  bankruptcy 
frees  him  from  partnership  liabilities  also,  al- 
though the  partnership  Is'  not  brought  Into 
bankruptcy.  Mattlx  v.  Leach  (1896)  16  Ind. 
App.  112,  43  N.  E.  909. 

In  a  suit  against  a  firm,  where  one  partner 
filed  a  plea  of  bankruptcy,  stay  of  proceedings 
was  entered  as  to  him,  and  judgment  rendered 
against  the  firm  property  and  the  Individual 
property  of  the  other  partner.  Lomme  v.  Klnt- 
sing  (1871)  1  Mont.  290. 

A  discharge  In  bankruptcy  granted  to  a  per- 
son where  the  proceeding  Is  one  as  to  him  In- 
dividually operates  to  discharge  him  from  bis 
liability  as  a  member  of  a  firm  to  creditors  of 
the  firm, — since  a  discharge  In  bankruptcy  dis- 
charges the  bankrupt  from  all  debts  provable 
against  his  estate,  and  joint  debts,  as  well  as 
separate,  are  provable.  Hamilton  v.  Cutler 
(1884)  9  Ohio  Dec.  Reprint,  187. 

**Cases  often  occur  where  a  partner  may  be 
bankrupt,  while  the  remaining  parties,  as  In- 
«  dividual,  and  even  the  firm  itself,  are  entirely 
69  L.  R.  A. 


solvent.  In  such  case  no  adjudication  against 
the  firm  could  be  made.  But  the  bankrupt  part- 
ner would,  nevertheless,  have  an  unquestionable 
right  to  be  discharged  from  all  his  debts  prov- 
able under  the  act."  Re  Stevens  (1870)  1 
Sawy.  897,  5  Nat  Bankr.  Reg.  112,  Fed.  Cas. 
No.  13,393. 

In  a  decision  under  our  bankruptcy  law  of 
1898,  Jarecki  Mfg.  Co.  v.  McBlwalne  (1901)  5 
Am.  Bankr.  Rep.  751,  107  Fed.  249,  the  dis- 
charge of  one  partner  was  held  to  release  him 
from  partnership  Indebtedness,  on  the  ground 
that  provisions  exist  In  the  statute  to  the  ef- 
fect that  partnership  liabilities  are  provable 
against  an  individual  estate,  such  as  the  one  ' 
providing  that,  where  one  copartner  becomes 
bankrupt,  the  partners  not  adjudged  bnnkrupt 
must  wind  up  tbe  business,  and  account  to  the 
trustee  for  the  bankrupts  share;  and,  also, 
the  provision  that  the  discharge  of  a  bank- 
rupt shall  not  alter  tbe  liability  of  his  part- 
ner. 

A  plea  by  a  defendant,  of  a  discharge  in 
bankruptcy,  without  stating  specifically  that  he 
was  decreed  a  bankrupt  as  partner,  was  held 
sufficient  In  an  action  on  a  partnership  claim. 
Morrison  v.  Woolson   (1851)  23  N.  H.  11. 

An  individual  bankrupt,  against  whose  estate 
copartners  did  not  prove  their  claims  for  con- 
tribution on  account  of  partnership  debts  paid 
by  them,  was  held  relieved  from  such  claims 
by  bis  discharge  In  bankruptcy ;  since,  *if 
they  might  have  proved  In  respect  to  his  share 
of  the  Indebtedness,  they  were  bound  to  do  so." 
Butcher  v.  Forman  (1844)  6  Hill,  583. 

But  these  American  decisions  are  in  the 
minority  so  far  as  numbers  are  concerned.  Un- 
der subds.  III.,  b,  1,  (a),  and  III.,  b,  2,  (a), 
infrof,  will  be  found  other  decisions  under  the 
acts  of  1867  and  1898,  not  In  harmony  with 
these  above  shown,  upholding  the  necessity  of 
making  the  firm  or  copartners  parties  to  a 
proceeding  by  one  partner.  In  order  to  allow 
the  bringing  In  of  the  firm  assets,  and  having 
an  adjudication  of  all  matters  in  the  one  pro- 
ceeding. 

2.  The  English  doctrine. 

Two  cases  have  settled  the  rule  in  England 
in  accordance  with  the  principle  above  Indicat- 
ed (II.,  a,  1),  rig.:  That  a  discharge  In  an 
Individual  proceeding  releases  the  debtor  from 
partnership  debts,  because  such  debts  are  prov- 
able in  bankruptcy  proceedings. 
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The  discharge  did  not  purport  to  forever  re- 
lease the  bankrupt  from  all  his  debts  and 
liabilities,  but  only  from  all  such  ''debts  and 
claims"  as  were  by  said  bankruptcy  act 
"made  provable  against  his  estate."  That 
the  debt  was  one  which -might  have  been 
proved  in  bankruptcy  proceedings  against 
the  estate  of  the  individual  partner  is  evident 
from  the  whole  tenor  of  the  law,  and  es- 
pecially from  chapters  1,  3,  §§  1,  4  (30 
Stat,  at  L.  544,  647,  U.  S.  Comp.  Stat.  190h 
pp.  3418,  3423), chap. 3,  §§  4,  5,  of  that  law 
(30  Stat,  at  L.  547,  U.  S.  Comp.  Stat.  1901, 
pp.  3423,  3424).  See  also  §  16  (30  Stat. 
at  L.  550,  U.  S.  Comp.  Stat.  1901,  p.  3428). 
Indeed,  subdivision  *'g''  of  said  §  5  expressly 
provides  that  the  court  may  "permit  the 
proof  of  the  claim  .    .    .    against  the  in- 


dividual estates  and  vice  versa,  and  may 
marshal  the  assets  of  the  partnership  estate 
and  individual  estates  so  as  to  prevent  pref- 
erences and  secure  the  equitable  distribu- 
tion of  the  property  of  the  several  estates.** 
The  history  and  present  status  of  this  case 
differentiate  it  from  any  authority  to  which 
our  attention  has  been  called,  or  which  care- 
ful search  has  enabled  us  to  find.  Oilier, 
Bankr.  5th  ed.  §  5a,  p.  74.  The  partnership 
ceased  to  do  business,  and  had  been  dissolved, 
so  far  as  the  parties  could  dissolve  it,  in 
1893.  Moreover,  in  that  year,  by  general 
assignment  under  the  state  insolvency  law, 
the  partners  conveyed  all  their  unexempt  in- 
dividual and  firm  assets  to  an  assignee. 
The  plaintiff  has  not  made  it  appear  that 
any  such  firm  assets  now  exist.    This  court 


The  first  decision,  Ea  parte  Yale  (1721)  3  P. 
Wins.  25,  note  a,  was  as  follows :  **So,  on  the 
other  hand.  If  there  be  two  partners,  and  one  of 
them  becomes  a  bankrupt,  and,  on  a  separate 
commission  being  sued  out  against  him,  his 
certificate  is  allowed,  this  does  not  only  dis- 
charge the  b/inkrupt  of  what  he  owed  sepa- 
rately, but  also  of  what  he  owed  Jointly,  and 
on  the  partnership  account;  because  by  the 
ace  of  Parliament  the  bankrupt,  upon  making 
a  full  discovery  and  obtaining  his  certificate,  is 
to  be  discharged  of  all  bis  debts.  Now,  the 
debts  he  owes  Jointly  with'  another  are  equal- 
ly hid  debts  as  what  he  owes  on  his  separate  ac- 
count; consequently,  he  is  to  be  discharged 
of  both  his  Joint  and  separate  debts.** 

The  other  decision  is  Ea  parte  Hammond 
(1S73)  L.  R.  16  Bq.  014,  29  L.  T.  N.  S.  72,  21 
Week.  Rep.  865,  which  holds  that  a  certificate 
of  discharge,  granted  In  an  Individual  pro- 
ceeding for  liquidation  brought  by  one  partner. 
Is  a  complete  release  of  all  bis  debts,  both 
Joint  and  separate.  This  decision  Is  placed  up- 
on the  ground  that  the  statute  provides  that 
an  order  of  discharge  releases  the  debtor  from 
all  debts  provable  under  the  bankruptcy,  and 
the  Joint  debts  are  provable  thereunder. 

These  two  decisions  are  consistent  with  the 
practice  Justifiably  Inferred  from  the  correla- 
tive BngUsh  decisions  (II.)  in  regard  to  the 
provability  of  Joint  debts  in  an  Individual' pro- 
ceeding; and  seem  to  be  regarded  as  having 
settled  the  law  In  England  upon  the  question 
,  at  Issue. 

A  few  other  English  decisions  have  been 
found  which  bear  out  the  cases  establishing  the 
rule  as  above  shown. 

In  an  action  upon  a  promise  against  two 
Jointly  as  partners,  one  pleaded  that  he  was  a 
bankrupt,  and  that  the  cause  of  action  arose  be- 
fore he  was  a  bankrupt ;  whereupon  the  plain- 
tiff entered  a  nolle  protequi  as  to  blm.  Noke 
V.  Ingham  (1746)  1  Wlls.  Ch.  89. 

In  an  action  against  partners  on  a  bill  of 
exchange,  one  of  them  pleaded  bankruptcy  and 
a  certificate  In  bar ;  whereupon  the  plaintiff  en- 
tered a  nolle  prosequi  as  to  him.  Aflalo  v. 
Fourdrlnler   (1829)   6  Blng.  306. 

So,  one  of  several  defendants  in  an  action 
of  debt  having  pleaded  bankruptcy,  plain tlif 
entered  a  nolle  prosequi  as  to  him.  Booth  v. 
Hlddlecoat  (1830)  6  Blng.  445. 

Where  a  Joint  debt  had  been  proved  under  a 
separate  commission  In  bankruptcy,  and  a  dlvl- 
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dend  received  thereon,  the  creditor,  upon  after- 
wards bringing  an  action  against  the  solvent 
partner  and  the  bankrupt  Jointly,  for  the  same 
debt,  was  required  to  furnish  full  Indemnity  to 
the  bankrupt  against  all  costs  of  the  action. 
Ea  parte  Stonton  (1840)  1  Mont.  D.  &  De  O. 
278. 

In  allowing  a  rule  discharging  from  custody 
a  bankrupt  detained  on  account  of  a  debt.  It 
was  held  that,  when  he  obtained  his  certificate 
of  discharge  in  bankruptcy,  he  was  entitled  to 
personal  Immunity  against  any  execution  which 
might  be  issued  in  reference  either  to  a  part- 
nership or  a  separate  liability.  Thomson  v. 
Harding  (1857)  3  C.  B.  N.  8.  254. 

b.     Neoeaaity    of    makino    firm    or   oopartnere 
parties. 

1.  Under  bankruptcy  law  of  t86T, 

(a)    In  gener<a. 

Under  III.,  a,  1,  are  shown  some  decisions 
rendered  during  the  operation  of  the  bank- 
ruptcy law  of  1867,  In  harmony  with  the  Eng- 
lish rule  that,  partnership  debts  being  prov- 
able in  an  individual  proceeding  in  bankruptcy, 
they  are  necessarily  released  by  the  discharge 
therein. 

But  there  Is  a  serious  conflict  among  the  de- 
cisions rendered  under  the  law  of  1867,  and 
against  the  line  of  cases  above  indicated  stands 
a  class  holding  to^the  doctrine  that  the  bank- 
rupt cannot  be  reMeved  from  bis  firm  debts  un- 
less he  make  the  firm  or  copartners  parties  to 
his  proceeding  in  some  way  so  as  to  have  the 
firm  adjudicated  bankrupt,  and  give  the  court, 
or  the  assignee  appointed,  Jurisdiction  over  the 
Joint  assets. 

As  it  Is  said  In  Re  Elliott  (1900)  2  N.  B.  N. 
Rep.  350:  "Under  the  act  of  1807.  the  au- 
thorities were  conflicting  as  to  the  effect  of  a 
discharge  of  a  partner  upon  his  individual  pe- 
tition, without  any  proceedings  on  behalf  of  the 
partnership,  or  without  making  the  copartners 
parties  to  the  proceeding.  It  was  held  by  some 
cases  that  such  discharge  released  the  bank- 
rupt from  his  Individual  debts,  and  also  his 
partnership  obligations.  This  was  also  the  rnle 
in  England.  But  It  was  held  by  other  courts 
that  such  discharge  did  not  release  the  bank- 
rupt from  partnership  ob  Igatlons.*' 

The  leading  case  of  this  latter  class  of  i 
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will  not  presume  that  they  do.  This  case 
therefore  does  not  involve  any  question  of 
marshaling  assets,  nor  of  the  right  of  the 
plaintiff  against  the  firm  assets  or  the  other 
partner.  Respondent  alone  appears  to  have 
been  served  with  summons  in  this  action. 
The  question  here. presented  to  this  court  af- 
fects the  judgment  against  him  alone.  It  is 
also  to  be  borne  in  mind  that  this  is  not  an 
objection  to  the  entry  of  a  decree  of  dis- 
charge, but  only  to  the  right  of  the  appel- 
lant to  renew  or  extend  this  judgment. 
The  entry  of  the  judgment  materially  af- 
fected the  nature  of  the  claim  on  which  it 
was  based;  so  far  as  these  proceedings  are 
concerned.  It  might  be  that  in  certain  con- 
tingencies this  court  would  examine  that 
judgment  for  the  purpose  of  ascertaining 


what  the  original  contract  was.  Such  a  prop- 
osition is,  however,  academical  in  this  case. 
When  the  judgment  was  entered  it  became 
a  lien  on  any  unexempt  real  estate  within 
the  county  where  the  judgment  was  docket- 
ed, which  belonged  to  the  defendant  and  re-, 
spondent  Wallblom,  and  the  creditor  became 
entitled  to  appropriate  new  rights  and 
remedies  against  him  in  consequence.  So  far 
as  this  case ,  involves  that  judgment,  the 
original  cause  of  action  was  merged  therein. 
In  McKittrick  v.  Cahoon,  89  Minn.  383,  62 
L.  R.  A.  757,  99  Am.  St.  Rep.  606,  95  N. 
W.  223,  this  court  held  that  where,  by  an 
order  in  bastardy  proceedings,  the  putative 
father  of  a  natural  child  was  required  to 
pay  a  monthly  stipend  for  its  support,  and 
upon  refusal  a  final  money  judgment  was 


was  Re  Little  (1868)  2  Ben.  186,  1  Nat.  Bankr. 
Reg.  341,  Fed.  Cas.  No.  8,390.  Here,  a  mem- 
l)er  of  a  firm  who  had  filed  an  Individual  peti- 
tion in  bankruptcy  In  which  no  allusion  was 
made  to  the  firm,  although  a  larce  pnrt  of  the 
debts  specified  were  copartnersh<Ip  debts,  and 
the  statement  of  assets  Included  copartnership 
assets,  was  held  entitled  to  amend  so  as  to 
join  his  partner  with  him  In  the  proceeding, 
on  the  ground  tbat,  until  that  was  done,  he 
could  not  be  discharged  from  the  firm  debts. 
This  decision  was  based  upon  the  theory  that 
the  Intent  of  the  statute  is  that  the  creditors 
of  a  firm  shall  be  required  ,to  meet  but  once, 
and  in  one  bankruptcy  forum,  all  questions  In 
regard  to  the  bankruptcy  of' a  firm  and  their 
debts  against  It. 

Numerous  decisions  to  the  same  general  ef- 
fect followed,  based  on  various  grounds. 

Where  there  are  firm  debts  and  firm  assets,  a 
member  of  the  firm  cannot,  upon  his  individual 
petition,  without  joining  the  remaining  mem- 
bers and  having  the  firm  declared  bankrupt,  be 
discharged  from  his  partnership  liabilities.  Pe 
Wlnkens  (1869)  2  Nat.  Bankr.  Reg.  349.  Fed. 
Cas.  No.  17,875. 

There  must  be  an  adjudication  of  bankruptcy 
against  all  the  partners  composing  a  firm  be- 
fore any  step  can  be  taken  to  reach  in  bank- 
ruptcy the  partnership  assets.  An  assignee  ap- 
pointed In  an  Individual  proceeding  of  one  of 
the  partners  has  no  right  to  interfere  there- 
with. Re  Shepard  (1869)  3  Ben.  347,  3  Nat. 
Bankr.  Reg.  172,  Fed.  Cas.  No.  12,754. 

*'It  Is  difficult  to  see  how  any  member  of  a 
firm  can  be  released  from  his  personal  liabil- 
ity as  such  without  the  court  substantially 
looking  into  all  the  transactions  of  the  firm 
and  settling  up  its  affairs.  A  man  cannot  be 
discharged  from  his  liabilities  as  a  member  of 
a  firm,  unless  the  debts  and  assets  of  the  firm 
are  considered  and  adjudicated  upon  by  the 
court."  Re  Noonan  (1873)  3  Blss.  491,  Fed. 
Cas.  No.  10,292. 

The  discharge  of  a  bankrupt,  granted  upon 
bis  individual  petition  to  which  the  members 
of  a  firm  of  which  he  was  a  member  were  In 
no  way  parties,  does  not  discharge  him  from 
the  partnership  debts.  Hudgins  v.  Lane  (1874) 
2  Hughes,  361,  Fed.  Cas.  No.  6,827. 

So,  the  discharge  of  a  partner  under  a  peti- 
tion in  involuntary  bankruptcy  filed  against 
him  individually,  and  not  against  the  firm 
properly,  does  not  discharge  him  from  firm 
69  L.  K.  A. 


liabilities,  when  It  appears  that  there  were  at 
the  time  of  the  proceeding  copartnership  as- 
sets. Crompton  v.  Conkllng  (1877)  9  Ben.  225, 
Fed.  Cas.  No.  3,407. 

A  member  of  a  firm  filing  a  petition  in  bank- 
ruptcy asking  only  for  a  discharge  as  an  in- 
dividual, omitting  to  set  forth  the  fact  of  his 
membership  in  a  firm,  or  a  statement  of  firm 
debts  and  assets,  is,  by  his  discharge  therein, 
discharged  only  from  his  Individual  Indebted- 
ness. Corey  v.  Perry  (1877)  69  Me.  140,  24 
Am.  Rep.  15,  17  Nat.  Bankr.  Reg.  147. 

When  there  were  assets  of  a  firm  in  existence 
at  the  time  of  its  dissolution,  an  individual  pe- 
tition in  bankruptcy,  subsequently  brought  by 
one  of  the  members  without  making  the  others 
parties,  does  not  give  the  court  jurisdiction  of 
the  firm  assets  so  that  it  can  discharge  the 
petitioner  from  the  debts  he  owes  as  a  mem- 
ber of  the  firm.  Re  Plumb  (1878)  9  Ben.  279, 
Fed.  Cas.  No.  11,231. 

It  seems  that  in  individual  bankruptcy  pro- 
ceedings giving  no  schedule  of  firm  debts  or  as- 
sets, nor  praying  for  a  discharge  from  firm  lia- 
bilities, the  discharge  granted  relieves  the 
bankrupt  only  from  Individual  indebtedness, 
and  not  from  partnership  liability;  as  the  as- 
signee, under  such  a  proceeding^  acquires  no 
title  to  firm  assets. 

An  individual  discharged  in  a  bankruptcy 
proceeding  begun,  carried  on,  and  ended  by  him 
solely  is  not  relieved,  by  force  of  his  discharge, 
from  partnership  debts.  Trimble  v.  More 
(1881)   15  Jones  &  S.  340. 

A  member  of  a  late  partnersblp  cannot.  In 
case  of  the  existence  of  partnership  assets,  be 
discharged  from  the  liabilities  of  the  firm,  un- 
less the  firm  Is  declared  bankrupt,  and  the  firm 
assets  are  brought  Into  the  bankruptcy  court 
to  be  administered  according  to  the  provisions 
of  the  bankruptcy  act.  Honegger  v.  Wcttsteln 
(1881)  15  Jones  &  8.  125. 

Tbe  discharge  In  bankruptcy  of  a  firm  and  its 
members  individually  from  their  debts  does  not 
discharge  a  member  from  debts  he  owed  as  a 
member  of  another  firm,  when  no  claims  against 
that  firm  were  proved  In  the  proceeding,  and 
the  assets  thereof  were  not  administered. 
Perkins  v.  Fisher  (1882)  80  Ky.  11. 

The  court  held,  incidentally,  in  Re  Johns- 
ton (1883)  17  Fed.  71,  that  the  Individual  ob- 
ligations only  of  a  bankrupt  partner  were  dis- 
charged   in    a    separate  commission  In  bank- 
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obtained  for  the  total  amount  due,  the 
rights  of  the  person  entitled  to  recover  un- 
der the  order  of  filiation  were  merged  in  the 
judgment,  and  the  debt  evidenced  thereby 
was  not  excepted  from  the  operation  of  the 
bankruptcy  act  of  1898  (§  17),  although 
the  claim  on  which  the  judgment  was  based, 
standing  by  itself,  would  not  have  been  dis- 
charged. 

Such  a  judgment  as  the  one  here  sought 
to  be  extended,  filed  in  the  bankruptcy  pro- 
ceedings, might,  under  appropriate  condi- 
tions, have  been  paid  in  full  or  in  part  by 
the  application  thereto  of  the  whole  or  a 
proper  part  of  the  funds  in  the  hands  of  the 
respondent's  trustee  in  separate  bankruptcy 
proceedings.  Its  full  discharge  as  an  indi- 
vidual liability  on  a  firm  debt  may  accord- 


ingly be  had  in  bankruptcy  proceedings. 
Jarecki  Mfg.  Co,  v.  McEltoaine,  5  Am. 
Bankr.  Rep.  751,  107  Fed.  249;  Curtis  v. 
Woodtoard,  68  Wis.  499,  46  Am.  Rep.  647, 
17  N.  W.  328.  Collier,  in  his  note  to  Re 
^Veund,  1  Am.  Bankr.  Rep.  p.  31,  says:  ''Both 
on  principle  and  by  the  weight  of  authority 
it  would  seem  to  be  law  that  a  discharge 
granted  to  one  member  of  the  firm  releases 
him  from  all  his  provable  debts  and  lia- 
bilities,— ^both  from  those  incurred  individ- 
ually and  from  those  incurred  as  a  member 
of  the  partnership.  The  few  cases  which 
held  to  the  contrary  under  the  former  act 
seem  to  have  been  based  upon  a  misconcep- 
tion of  the  extent  of  the  rights  of  an  assign- 
ee in  the  bankrupt's  property,  and  as  to 
the  effect  upon  the  firm  of  the  bankruptcy 


mptcy  brought  by  him.  It  appearing  that  there 
were  assets  of  the  firm  in  existence. 

A  practice,  not  in  harmony  with  the  doc- 
trine of  the  cases  alH>ve  shown,  seems  to  be 
advanced  in  Re  Orady  (1870)  3  Nat.  Bankr. 
Reg.  227,  Fed.  Cas.  No.  5.654,  which  holds 
that,  where  a  iMinkrupt  was  a  member  of  two 
firms,  and,  without  notice  to  his  copartners^ 
filed  an  individual  petition  in  voluntary  bank- 
rnnt<-y,  includiof;  n  statement  of  the  assets  and 
liabilities  of  the  two  firms,  the  assignees  in 
bankruptcy  may  compel  an  adjudication  of  the 
bankruptcy  of  the  firms  so  as  to  have  an  ad- 
ministration of  ^  the  firm  assets,  in  order  that 
the  bankrupt  may  be  discharged  from  all  his 
Uabilities. 

b.  In  absence  of  joint  asaete. 

The  decisions  are  practically  unanimous,  un- 
der the  bankruptcy  law  of  1867,  that,  in  the 
absence  of  Joint  assets,  a  discharge  in  an  in- 
dividual pi*oceedlng  In  bankruptcy  Is  eflPectual 
as  against  the  partnership  debts. 

Where  a  member  of  a  late  copartnership  files 
his  individual  petition  under  the  bankrupt  act, 
and  inserts  in  his  schedules  debts  contracted 
by  the  coparfnershlp ;  and  there  are  no  part- 
nership assets  to  be  administered, — he  will  be 
entitled  to  be  discharged  from  all  his  debts,  in- 
dividual as  well  as  copartnership;  and  it  is 
not  necessary  to  make  the  other  partners  par- 
ties to  the  proceeding.  Re  Abbe  (1868)  2  Nat. 
Bankr.  Reg.  75,  Fed.  Cas.  No.  4. 

A  petition  was  drawn  for  the  discharge  of 
the  petitioner  individually;  but,  he  being  the 
surviving  partner  of  a  firm  all  the  other  mem- 
bers of  which  had  died  Insolvent,  and  nearly 
all  of  the  debts  being  firm  debts,  leave  to 
amend  so  as  specifically  to  include  partnership 
liabilities  was  applied  for.  The  court,  in  grant- 
ing the  application,  remarked  that,  without  ex- 
amination of  the  question,  he  was  of  the  opin- 
ion that  a  discharge  granted  in  the  petition  as 
filed  would  discharge  the  petitioner  from  hia  co- 
partnership as  well  as  individual  liability ;  but 
that  it  would  certainly  be  safer  to  amend  the 
petition.  Re  Bidwell  (1868)  2  Nat  Bankr. 
Reg.  229,  Fed.  Cas.  No.  1,302. 

The  necessity  of  Joining  the  other  members 
of  the  firm  was  declared  to  exist  only  as  to 
copartnerships  actually  existing,  or  where  there 
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are  assets  belonging  to  the  firm,  and  not  to  co- 
partnerships previously  terminated  by  bank- 
ruptcy, insolvency,  assignment,  or  otherwise. 
In  Re  Wlnkens  (1860)  2  Nat.  Bankr.  Reg.  340, 
Fed.  Cas.  No.  17,875. 

Where  there  are  no  partnership  assets  to  be> 
collected  and  paid  out,  one  member  of  a  former 
partnership  may  be,  upon  his  individual  peti- 
tion, discharged  from  all  his  debts,  partnership 
and  private.  Re  Marks  (1877)  Fed.  Cas.  No. 
0,004. 

It  is  stated,  obiter,  in  Honeggfer  v.  Wettsteln 

(1881)  16  Jones  &  S.  125,  that  a  member  of  a 
late  partnership  may,  upon  his  individual  peti- 
tion, be  discharged  from  all  his  debts,  part- 
nership as  well  as  Individual,  provided  there 
are  no  partnership  assets. 

A  foinner  partner  petitioning  alone,  after  dis- 
solution of  the  partnership,  and  when  there  are 
no  assets  In  existence.  Is,  by  the  order  of  dis- 
charge, discharged  from  all  debts,  both  part- 
nership and   Individual.     Keeler  v.   Snodgrass 

(1882)  8  Ohio  Dec.  Reprint,  400. 

It  Is  declared  In  Sarver  v.  Scarlett  (1883)  9 
Ohio  L.  J.  312,  citing  Keeler  v.  Snodgrass,  ft 
Ohio  Dec.  Reprint.  400,  that,  where  a  part- 
ner in  an  individual  proceeding  In  bankruptcy- 
states  his  Joint  debts,  the  discharge  obtained 
is  against  them  as  well  as  his  Individual  debts. 

If  there  are  no  partnership  assets,  partner- 
ship claims  are  provable  in  an  individual  pro- 
ceeding by  one  of  the  partners ;  and,  therefore, 
the  discharge  of  a  partner  therein  relieves  him 
from    firm    liabilities.      Curtis    v.    Woodward 

(1883)  58  Wis.  400,  46  Am.  Rep.  647,  17  N.  W. 
328. 

When,  before  the  individual  petition  in  bank- 
ruptcy of  one  of  the  members  was  filed,  the 
firm  had  been  dissolved,  and  a  general  assign- 
ment made  of  all  its  property,  the  discharge 
grunted  operates  as  a  discharge  of  partnership 
liabilities  as  well  as  of  individual  indebted- 
ness. West  Philadelphia  Bank  v.  Gerry  (1887) 
106  N.  Y.  467,  13  N.  E.  453. 

In  one  case,  Daugherty  v.  Strauss  (1880),  1 
Tex.  App.  Civ.  Cas.  (White  &  W.)  p.  500,  it 
does  not  appear  whether  partnership  assets 
existed  or  not.  It  was  held  therein  that  a  dis- 
charge in  bankruptcy  of  a  member  of  a  co- 
partnership releases  him,  not  only  from  his  In- 
dividual debts,  but  from  the  debts  of  the  flrnk 
also. 
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of  one  member."  In  Re  Meyers,  96  Fed. 
408,  relied  upon  by  appellant,  upon  an  ob- 
jection to  discharge  on  the  ground  of  fraud, 
there  were  independent  and  merely  Individ- 
ual proceedings  by  the  two  partners.  The 
petition  asked  for  discharge  of  both  indi- 
vidual and  partnership  debts.  Brown,  J., 
said  (p.  411):  "No  adjudication  of  the 
firm  as  a  bankrupt  is  asked,  nor  could  such 
an  adjudication  be  made  without  a  formal 
application  therefor,  and  the  presence  of 
both  partners  in  the  same  proceedings. 
Where  there  are  absolutely  no  firm  assets, 
separate  proceedings  may  be  valid,  and  a 
discharge  of  each  partner  separately  may 
possibly  be  had,  because  the  firm  debts  are 
several  as  well  as  joint."  Appellant  also 
relies  largely  upon  Re  Merour,  68  C.  C.  A. 


472,  122  Fed.  389.  That  case  involves  an 
obviously  different  state  of  facts,  and  is 
in  its  reasoning  not  of  necessity  entirely 
inconsistent  with  the  rule  here  applied. 

In  the  early  history  of  .partnership  law, 
the  courts  fell  into  the  habit  of  speaking  of 
a  partnership  as  "a  separate  entity."  The 
inaccuracy  and  impropriety  of  such  nomen- 
clature was  so  clearly  and  repeatedly  dem- 
onstrated as  to  lead  to  its  substantial  aban- 
donment. Recent  decisions  on  the  marshal- 
ing of  assets  under  the  present  bankruptcy 
law  have  led  to  the  undesirable  resurrection 
of  the  phrase.  Its  misleading  and  am- 
biguous character  is  well  illustrated  by  the 
subtleties  of  appellant's  brief  and  by  his 
use  of  it  as  a  justification 'for  a  fallacious 
conclusion  derived  by  unwarranted  deduc- 


2.    Under  bankruptcy  law  of  18S8. 
(a)  In  general. 

There  are  at  least  two  classes  of  cases  under 
the  bankruptcy  law  of  1808,  in  relation  to  the 
practice  when  Joint  assets  exist. 

According  to  one  class,  it  seems  that,  in  or- 
der to  secure  a  discharge  from  firm  debts,  an 
adjudication  of  the  firm  as  bankrupt,  or  other 
proceedings  in  which  it  is  Joined,  is  necessary 
in  order  to  give  the  trustee  appointed  the  right 
to  interfere  with  the  firm  assets,  and,  also,  in 
order  that  the  rights  and  liabilities  of  all  the 
parties  may  be  arrived  at  in  a  single  proceed- 
ing. 

Thus,  when  there  is  evidence  of  the  existence 
of  firm  assets,  or  circumstances  Justifying  the 
presumption  of  their  existence,  a  discharge 
from  firm  debts  cannot  be  had  in  individual 
proceedings  by  the  partners;  the  partnership 
itself  must  be  brought  Into  bankruptcy,  and  the 
firm  assets  duly  administered  in  a  single  pro- 
ceeding.    Re  Meyers  (1890)  96  Fed.  408. 

Whenever  a  person  who  is  a  meml>er  of  an 
existing  partnership,  or  who  was  a  member  of 
a  defunct  partnership,  desires  to  go  into  a 
court  of  bankruptcy,  he  must  bring  the  firm 
and  the  other  partners  Into  court  with  him ; 
so  long  as  there  is  partnership  property  to  be 
administered  or  partnership  debts  to  be  paid, 
"everybody,  whether  creditors  or  partners,  hav- 
ing an  interest  in  the  fund  or  in  the  liability 
existing,  should  be  before  the  court,  .  .  . 
to  the  end  that,  when  the  proceeding  is  closed, 
the  rights  and  liabilities  of  all  parties  shall  be 
determined  for  all  time."  Re  Freund  (1809) 
1  Am.  Bankr.  Rep.  25. 

A  partner  cannot  obtain  a  discbarge  from 
partnership  liabilities,  unless  there  are  pro- 
ceedings bad  on  behalf  of  the  partnership  it- 
self, or  unless  the  copartners  are  made  parties 
to  the  individual  proceedings.  Re  Elliott 
(1000)  2  N.  B.  N.  Rep.  350.  Some  of  the  rea- 
sons given  by  the  court  why  a  partner  should 
not  be  discharged  from  firm  obligations  in  the 
ttbtience  of  proceedings  on  behali  of  the  firm, 
are:  '*1.  The  effect  of  a  discharge  in  such 
cases  would  be  to  impose  upon  the  other  part- 
ners who  are  not  parties  to  the  proceedings 
the  entire  obligations  of  the  firm.  2.  The  pres- 
ence of  the  other  partners  may  develop  the  fact 
to  be  that  the  petitioning  individual  is  really 
Indebted  to  his  late  firm.  3.  The  partners  who 
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are  not  irarties  may,  above  all  other,  be  the  par- 
ties who  have  knowledge  of  the  real  financial 
condition  of  the  petitioning  individual.** 

Individual  proceedings  against  all  the  mem- 
bers of  a  firm  do  not  authorize  the  trustee  ap- 
pointed to  interfere  with  firm  assets  In  the  ab- 
sence of  a  petition  and  adjudication  against 
the  firm.  Re  Mercur  (1903)  58  C.  C.  A.  472, 
122  Fed.  389. 

Since,  in  order  to  secure  a  discharge  from 
film  debts,  there  must  be  an  adjudication  of 
the  firm  as  bankrupt,  and  a  firm  trustee  ap- 
pointed where  there  are  firm  assets,  a  dis- 
charge obtained  in  an  individual  proceeding  dis- 
charges from  Individual  liabilities  only.  Dodge 
V.  Kaufman  (1905)  46  Misc.  248,  91  N.  Y. 
Supp.  727. 

According  to  the  other  class  of  decisions, 
both  firm  and  individual  assets  and  liabilities 
must  be  scheduled,  and  prayer  be  specifically 
mude  for  a  discharge  from  firm  as  well  as  in- 
dividual debts;  and  due  notice  of  the  pro- 
ceeding and  petition  for  discharge  from  fii*m 
debts  must  be  given  to  the  remaining  partners 
end  all  firm  creditors. 

The  proper  foundation  to  be  laid  when  a 
partner  in  an  individual  bankruptcy  proceed- 
ing desires  to  be  discharged  also  from  partner- 
ship debts  is  very  explicitly  set  out  in  Re 
Laughlin  (1899)  96  Fed.  589,  3  Am.  Bankr. 
Repi  1,  in  the  following  language :  "In  the  pe- 
tition originally  filed  it  should  be  averred  that 
the  petitioner  is  indebted  In  bis  individual  ca- 
pacity, if  such  be  the  fact,  and  also  as  a  mem- 
ber of  a  firm,  naming  it,  and  giving  the  names 
of  the  several  partners ;  and  the  petition  should 
pray  for  a  discharge  from  the  firm  as  well  as 
his  individual  debts.  To  this  petition  should 
be  attached  the  proper  schedules,  setting  forth 
the  firm  debts,  the  firm  property,  if  any,  and  all 
other  matters,  the  same  as  is  required  in  the 
case  of  a  proceeding  brought  by  all  the  partners. 
Schedules  of  the  individual  property  and  debts 
should  also  be  attached  to  the  petition.  In  the 
notice  to  the  creditors  to  attend  the  first  meet- 
ing, it  should  be  stated  that  the  firm,  as  well  as 
the  individual,  creditors,  are  notified  to  attend, 
as  the  banknipt  is  seeking  a  discharge  from  both 
classes  of  claims ;  and  also  in  the  petition  for 
a  discharge  a  release  from  the  firm,  as  well  as 
the  individual,  debts,  should  be  asked :  and.  in 
the  notice  to  creditors  of  the  filing  and  hearing 
upon  the  petition  for  discharge,  the  fact  that 
a  release  from  the  firm  debts  is  prayed  for 
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tions  from  a  fiction  of  law.  His  argument 
commands  admiration  for  its  ingenuity  and 
industry,  but  compels  the  conviction  that 
its  result  would  be  a  plain  perversion  of 
the  letter  and  purposes  of  the  bankruptcy 
law.  The  learned  trial  court  properly 
held  that  the  discharge  in  bankruptcy  oper- 
ated as  a  full  defense. 

2.  The  most  serious  question  in  this  case 
is    this:  Was    the    indebtedness    properly 


scheduled,  so  as  to  give  notice  to  the  plain- 
tiff's assignor  ?  This  question  must  also  be 
answered  in  the  affirmative.  In  the  sched- 
ule, the  name  of  the  original  debtor,  the 
nature  and  the  amount  of  the  original  debt, 
are  correctly  stated.  The  evidence  shows 
that  respondent  owed  the  creditor  no  othei 
debt.  Notice  was  properly  given. 
Order  affirmed. 


should  be  speciflcally  set  forth.  Notice  of  the 
filing  of  the  petition,  and  of  the  creditors* 
meetings,  should  be  sent  to  the  nonjolning  part- 
ner or  partners,  in  order  that,  if  necessary, 
they  may  appear  and  protect  their  rights  and 
Interests  in  the  proceedings.  The  attention  of 
the  referees  In  this  district  is  called  to  this 
matter,  and  they  are  instructed  that  it  is  their 
duty  to  examine  all  petitions  referred  to  them ; 
and,  if  It  appears  that  the  bankrupt  Is  seeking 
a  discharge  from  firm,  as  well  as  individual, 
debts,  then,  if  necessary,  the  petition  and 
schedules  must  be  amended  so  as  to  comply 
with  the  foregoing  requirements,  before  the  ad- 
judication is  entered  thereon ;  and  care  must 
be  taken,  in  framing  the  notices  to  creditors, 
that  they  conform  to  the  views  herein  ex- 
pressed." Followed  in  Re  Hartman  (1899)  96 
Fed.  593. 

The  adoption  of  the  practice  above  set  out 
is  apparent  in  a  number  of  subsequent  deci- 
sions. 

Thus,  where.  In  a  voluntary  petition  filed  by 
a  member  of  a  firm,  the  petition  for  adjudica- 
tion, the  notice  to  creditors,  and  the  petition 
for  discharge  make  no  reference  to  firm  liabil- 
ity, and  do  not  ask  any  relief  against  firm 
debts,  a  discharge  granted  on  such  a  record  will 
not  operate  to  bar  firm  debts,  but  will  only  af- 
fect the  debts  owing  by  the  bankrupt  individu- 
ally, notwithstanding  the  schedules  attached 
to  the  petition  show  that  a  large  part  of  the 
Indebtedness  of  the  bankrupt  consists  of  firm 
debts.     Re  McFaun   (1890)  96  Fed.  592. 

So,  where  a  partner  in  an  individual  proceed- 
ing desires  a  discharge  against  firm  creditors, 
the  petition  muse  show  that  he  was  a  member 
of  the  firm,  and  must  aver  that  he  asks  a  dis- 
charge from  the  firm,  as  well  as  individual, 
creditors;  and  this  fact  must  be  set  forth  In 
the  notice  given  to  creditors  for  the  first  meet- 
ing, and  also  in  the  petition  for  discharge,  and 
in  the  notice  to  creditors  thereof.  Re  Russell 
(1899)  97  Fed.  32. 

.  And  where,  la  an  individual  petition  in  bank- 
ruptcy, no  reference  Is  made  to  a  firm  which 
had  gone  out  of  business,  but  the  affairs  of 
which  had  not  been  formally  settled,  although 
the  bulk  of  the  indebtedness  set  forth  in  the 
schedules  was  for  goods  purchased  by  the  firm : 
and  where  the  adjudication  was  entered  against 
the  petitioner  only, — he  Is  entitled  to  ask  a 
discharge  only  against  his  Individual  creditors. 
Re  Carmichael  (1899)  2  Am.  Bankr.  Rep.  815. 

Where  two  copartners,  petitioning  as  In- 
dividuals, asked  for  an  adjudication  against 
the  firm,  which  had  been  previously  dissolved, 
but  gave  no  notice  of  the  proceedings  to  the 
other  partners,  who  did  not  Join  in,  an  adju- 
dication declaring  the  petitioning  partners 
bankrupt  '*as  copartners    and    as    individuals" 

was  vacated.    Re  Altman  (1899)  2  Am.  Bankr. 
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Rep.  407,  95  Fed.  263,  Aflirming  1  Am.  Bankr. 
Rep.  689. 

An  individual  petition  in  bankruptcy  in  order 
to  obtain  the  petitioner's  discharge  from  the 
firm  debts,  after  an  unsuccessful  attempt  to 
obtain  the  dlncharge  of  the  firm  as  such,  must 
state  the  adjudication  of  the  firm  and  the  mem- 
bers composing  It,  as  bankrupts,  and  must  pray 
for  a  discharge  from  both  firm  and  Individual 
debts,  and  show  full  notice  to  creditors  of  those 
facts.  Re  Meyers  (1899)  2  N.  B.  N.  Rep.  Ill, 
3  Am.  Bankr.  Rep.  260,  97  Fed  757. 

There  is  one  decision  under  the  law  of  1808, 
Jareckl  Mfg.  Co.  v.  McElwalne  (1901)  107 
Fed.  249  (III.,  a,  1),  In  harmony  with  the  Eng- 
lish rale. 

b.     In  absence  of  foint  <uaet8. 

With  one  exception,  the  decisions  nnder  the 
act  of  1898,  as  under  the  act  of  1867,  agree 
that  a  discharge  in  an  individual  proceeding 
is  effectual  as  against  partnership  debts  in  the 
absence  of  Joint  assets. 

It  is  declared  by  the  court  in  Re  Hlrsch 
(1899>  2  N.  B.  N.  Rep.  137,  3  Am.  Bankr.  Rep. 
344,  97  Fed.  571,  that,  under  the  act  of  1S98, 
as  under  the  act  of  1867,  a  partner  may.  at  his 
option,  proceed  npon  his  individual  petition  for 
his  own  adjudication  and  discharge  without 
reference  to  the  other  partners,  where  all  are 
insolvent,  and  there  are  no  firm  assets  what- 
ever. "There  is  nothing  in  the  present  act  or 
rules  necessarily  excluding  this  course  In  such 
a  case;  it  prejudices  no  one;  and  It  Is  recom- 
mended by  Its  simplicity  and  convenience  In 
often  avoiding  the  useless  burden  of  proceeding 
adversely  and  by  publication  against  an  in- 
solvent partner  who  may  be  Inimical,  or  whose 
whereabouts  may  be  unknown,  and  whose  pres- 
ence in  the  cause,  real  or  constructive,  would 
not  be  of  the  least  benefit  to  creditors." 

It  is  conceded,  obiter.  In  Re  Meyers  (1899) 
I  N.  B.  N.  575,  2  Am.  Bankr.  Rep.  707,  96  Fed. 
408,  that,  where  there  are  absolutely  no  firm 
assets,  a  discharge  of  firm  debts  In  a  separate 
proceeding  may  be  valid,  because  firm  debts  are 
separate  as  well  as  Joint. 

A  partner  who  filed  a  petition  In  bankmptcy 
asking  to  be  adjudged  a  bankrupt,  and  included 
in  his  schedules  partnership  indebtedness,  and 
gave  notice  of  the  first  meeting  to  both  firm 
and  individual  creditors,  Is  by  his  discharge  re- 
leased from  both  firm  and  Individual  debts; 
since,  by  the  act  of  1898,  firm  debts  were  prov- 
able against  his  estate,  there  being  no  partner- 
ship assets.    Re  Kaufman  (1905)  186  Fed.  262. 

It  not  appearing  in  Ix>omis  v.  Waj^lblom 
that  any  firm  assets  existed,  that  decision  har- 
monizes with  the  cases  above  shown. 

One  decision,  however,  under  the  law  of 
1898,  is  not  In  line  with  those  above  set  out, 
it  being  held  that  where,  in  an  individual  pcti- 
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tion  in  bankruptcy,  no  reference  was  made  to 
partnership  assets  and  liabilities,  althoufrh 
partnership  debts  were  included  in  the  sched- 
ule, and  a  discharge  was  asked  from  all  debts 
provable  against  the  petitioner's  estate,  be  may 
not  have  a  discharge  from  firm  debts,  although 
the  firm  is  without  assets  and  no  longer  exists, 
and  the  debts  are  barred  by  the  statute  of  limi- 
tations. To  accomplish  that  purpose  in  an  in- 
-diyidual  proceeding,  the  court  declares  that  the 
procedure  should  have  been  as  pointed  out  In 
Re  Laughlln  (1899)  96  Fed.  591,  aujtra.  III., 
1>,  2,  (a).  M.  M.  M. 


Henry  E.  LADD,  Appt., 

V. 

Rosa  WEISKOPF  et  al.,  Respts. 

(62  Minn.  29.) 

*1.  A  decree  of  distribution  by  the 
probate  court  construed  as  assigning  the 
entire  estate  in  the  property  of  the  deceased 
to  the  persons  therein  named,  to  wit,  a  life 
estate  to  the  widow  and  a  vested  remainder 
to  seven  others,  share  and  share  alike. 

2.  A  decree  of  a  probate  court,  haylngr 
-   Jurisdiction,  asslRnlngr  the  residue  of 

the  estate  of  the  deceased  person,  is  con- 
clusive upon  all  persons  interested  in  the 
estate,  whether  then  in  being  or  not.  It  is 
in  the  nature  of  a  Judgment  in  rem,  which 
binds  all  the  world. 

3.  Where  the  contract  between  "ven- 
dor and  vendee  calls  for  <<8rood*'  title. 
the  vendee  is  entitled  to  a  title  that  is 
"marketable,"  as  well  as  good  in  fact.  He  Is 
not  bound  to  accept  a  title  which  is  so  doubt- 
ful as  to  be  unmarketable;  and  the  rule  is 
the  same  whether  the  action  Is  one  brought 
by  the  vendor  to  compel  specific  performance, 
or  by  the  vendee  to  recover  back  his  earnest 

.  money.  But  a  title  is  not  unmarketable, 
within  the  meaning  of  this  rule,  where  no 
question  of  fact  Is  involved,  but  only  one 
of  law,  arising  exclusively  upon  the  construc- 
tion of  a  record  muniment  of  title,  and  all 
parties  in  interest  are  before  the  court,  so 
that  its  decision  will  be  a  final  determination 
of  the'  matter.  Hence,  a  doubt  as  to  the  con- 
struction of  a  decree  of  distribution  by  a 
probate  court,  which  Is  conclusive  upon  all 
parties  Interested  In  the  estate,  will  not 
render  a  title  unmarketable  within  the  mean- 
ing of  the  rule. 

(July  10,  189r..) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Hennepin  County 
<lpnying  a  new  trial  after  verdict  for  defend- 
ants in  an  action  brought  to  rescind  a  con- 

*Headnotes  by  Mitchbll,  J. 

NOTis.— As  to  what  is  a  marketable  title,  see 
Moot  V.  Business  Men's  Invest.  Asso.  45  L.  R.  A. 
€66;  Baldwin  v.  Trimble,  36  L.  R.  A.  489: 
Moore  V.  Williams,  5  L.  R.  A.  654 ;  Townshend 
V.  Goodfellow,  3  L.  R.  A.  739 ;  Kullmann  v. 
Cox.  53  li.  R.  A.  884 :  and  the  case  succeeding 
this  one,  of  Talor  v.  Evans. 
69  L.  K  A. 


tract  for  the  purchase  of  real  estate  because 
of  a  defect  in  defendants'  title,  and  to  re- 
cover purchase  money  paid  upon  the  con- 
tract.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Jaokson  A  Atwater,  for  appel- 
lant: 

Under  the  will  of  Leopold  Weiskopf,  thi» 
ultimate  remander-men  are  such  of  the  teH- 
tator's  children  .  (and  children  of  any  de- 
ceased child)  as  may  survive  the  testator's 
widow,  Rosa.  Until  her  death  it  will  be 
impossible  to  determine  who  these  remain- 
der-men are. 

Armstrong  v.  Armstrong,  54  Minn.  24?^. 
55  N.  W.  971;  Fleming  v.  Burnham,  100  N. 
Y.  1,  2  N.  E.  905;  Radley  v.  Kuhn,  97  N. 
y.  26;  Wells  v.  Wells,  88  N.  Y.  333;  Mon- 
arque  v.  Monarque,  80  N.  Y.  324;  Teed  v. 
Morton,  60  N.  Y.  506;  20  Am.  &  Eng.  Enc. 
Law,  p.  838,  notes,  title  Remainders;  Har- 
ris V.  Htrodl,  132  N.  Y.  392,  30  N.  E.  962 ; 
Kilpatrick  v.  Barron,  125  N.  Y.  751,  26  X. 
E.  925. 

The  title  of  the  testator's  children,  and 
the  title  which  would  pass  by  their  deed, 
cannot  be  a  title  in  fee  simple  absolute,  and 
is  not,  therefore,  such  title  as  the  vendee 
had  a  right  to  require  and  receive  under  hin 
contract. 

Cogan  y.  Cook,  22  Minn.  137 ;  Fleming  v. 
Bumham,  100  N.  Y.  1,  2  N.  E.  905;  A'tl- 
pdtrick  Y,  Barron,  125  N.  Y.  751,  28  N.  E. 
925;  Methodist  Episcopal  Church  Home  v. 
Thompson,  108  N.  Y.  618.  15  N.  E.  193: 
Armstrong  y.  Armstrong,  54  Minn.  248,  5."5 
N.  W.  971. 

The  executors  in  no  manner  represented 
these  unborn  grandchildren  devisees ;  there 
is  no  privity  between  them,  and  they,  the 
devisees,  are  not  bound  by  the  judgment. 

Dale  y.  Rosevelt,  1  Paige,  35;  Osgood  v. 
Ma;nhattan  Co.  3  Cow.  622,  15  Am.  Dec. 
304;  Mason  v.  Peter,  1  Munf.  446;  Kent  v. 
8t,  Michael  Church,  136  N.  Y.  10.  18  L.  R. 
A.  331,  32  Am.  St.  Rep.  693,  32  N.  E.  704; 
Monarque  v.  Monarque,  80  N.  Y.  320 ;  Davis 
V.  Hudson,  29  Minn.  36,  11  N.  E.  136. 

A  decree  of  distribution  is  not  binding  on 
heirs  or  devisees  who  were  not  personally 
sensed  or  present  in  court,  and  especially 
in  the  case  of  unborn  or  afterborn  heirs  or 
devisees. 

Ruth  y,  Oherbrunner,  40  Wis.  238;  Bresre 
y.  Stiles,  22  Wis.  120;  Black,  Judgm.  §§ 
560,  638,  643;  Brigham  y,  Fayerweathei', 
UOMass.  411,  5N.  E.  265. 

The  purchaser  is  entitled  to  a  marketable 
title.  He  should  be  protected  against  the 
risk  suggested. 

Moore  v.  Appleby,  108  N.  Y.  241,  15  N. 
E.  377;  Methodist  Episcopal  Church  Home 
v.  Thompson,  108  N.  Y.  618.  15  N.  E.  195; 
50 
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Harris  v.  Strodl,  132  N.  Y.  392,  30  N.  E. 
9(i2. 

A  probate  court  has  no  jurisdiction  to  re- 
form a  will. 

Sherwood  v.  Shenoood,  45  Wis.  357,  30 
Am.  Rep.  757;  Christian  v.  Colbert,  33 
Minn.  50»,  24  N.  W.  301. 

The  title  was  doubtful  and  not  "market- 
able," and,  as  such,  the  purchaser  ought  not 
to  be  required  to  take  it. 

Moore  v.  Appleby,  108  N.  Y.  241,  15  N. 
E.  377;  Methodist  Episcopal  Church  Hotnc 
V.  Thompson,  108  N.  Y.  618,  16  N.  E.  195. 

The  action  is  brought  on  in  proper  form. 

15  Am.  &  Eng.  Enc.  Law,  p.  640;  2  Pom. 
Eq.  Jur.  §  849 ;  Champlin  v.  Lay  tin,  1  Edw. 
Ch.  407;  Boas  v.  Farrington,  86  Cal.  535, 
24  Pac.  787. 

On  petition  for  rehearing. 

Under  a  contract  for  the  sale  of  real  es- 
tate, the  vendee  has  the  right,  not  merely 
to  have  conveyed  to  him  a  good  title,  bub 
an  indubitable  title. 

Sway^ie  v.  Lyon,  07  Pa.  436;  Dohhs  v. 
yorcross,  24  N.  J.  Eq.  327. 

The  probate  court  has  undoubted  power 
to  make  such  revision  of  its  decree,  and  to 
make  it  even  against  purchasers,  if  they 
are  properly  served  with  notice  of  the  ap- 
plication. 

McNamara  v.  Casserly,  61  Minn.  335,  63 
N.  W.  880. 

In  what  manner  such  power  might  be 
exercised,  and  how  far  its  exercise  would  be 
approved  by  the  various  appellate  courts 
through  which  the  litigation  might  drag, 
would  be  a  chance  which  the  unfortunate 
purchaser  would  have  to  take. 

The  giving  of  notice  to  a  nonresident  is 
jurisdictional;  and  a  failure  to  give  it  is 
fatal  to  the  decree  of  distribution. 

Ruth  V.  Oherhrunner,  40  Wis.  238, 

It  is  because  of  the  very  doubt  as  to  the 
construction  which  the  court  of  last  resort 
may  place  on  ambiguous  or  imcertain  lan- 
guage in  a  will  that  specific  performance  has 
been  denied  in  a  large  number  of  adjudged 
cases. 

Messrs.  Sluiw  A;  Cray,  for  respondents: 

The  probate  judgment  adjud^s  and  de- 
clares the  legal  effect  of  said  will,  and  as- 
signs the  land  in  question  in  accordance 
with  the  legal  effect,  and  vests  in  Rosa 
Weiskopf  a  life  estate,  and  the  remainder 
in  the  other  devisees  named,  in  undivided 
interests,  share  and  share  alike.  This  judg- 
ment is  conclusive,  and  cannot  be  attacked 
collaterally. 

Davis  V.  Hudson,  29  Minn.  27,  11  N.  W. 
136;  State  ex  rel.  Martin  v.  V eland,  30 
Minn.  277,  15  N.  W.  245;  Greenwood  v. 
Murray,  26  Minn.  259,  2  N.  W.  945;  Wood 
V.  Myrick,  16  Minn.  494,  Gil.  447;  Dayton 
V.  Mintzer,  22  Minn.  393;  Huntsman  v. 
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Hooper,  32  Minn.  163,  20  N.  W.  127:  R^ 
Mousseau,  30  Minn.  202,  14  N.  W.  887; 
Balch  V.  Hooper,  32  Minn.  158,  20  N.  W. 
124. 

This  judgment  construes  the  will  of  Leo- 
pold Weiskopf,  determines  and  declares  its 
effect,  and  assigns  the  whole  estate  in  this 
land  specifically. 

This  judgment,  standing  unappealed  from 
and  unreversed,  is  conclusive  and  binding 
as  the  law  of  that  case,  whether  or  not  the 
judgment  is  such  as  this  court  would  have 
pronounced,  upon  a  consideration  of  the 
original  question  of  the  construction  of  said 
will. 

An  estate  for  life,  with  remainder  to  per- 
sotis  named,  constitutes  and  comprises  the 
whole  estate. 

2  Washb.  Real  Prop.  3d  ed.  497,  498; 
Kent,  Com.  0th  ed.  p.  227 ;  Miller  v.  Caragh- 
er,  35  Hun,  485. 

If  the  probate  judge  has,  by  any  inad- 
vertence, named  that  a  conclusion  of  face 
which  is  in  truth  a  conclusion  of  law,  that 
inadvertence  will  not  be  suffered  to  destroy 
or  impair  the  legal  effect  of  the  judgment. 

Davis  V.  Hudson,  29  Minn.  36,  11  N.  W» 
136;  Child  v.  Morgan,  51  Minn.  116,  62  N. 
W.  1127. 

The  law  has  committed  all  this  juris- 
diction to  the  probate  court.  The  conclu- 
sive presumption  is  that  it  will  be  honestly 
exercised. 

With  respect  to  the  matter  and  property 
concerning  which  it  adjudges,  and  upon 
which  it  operates,  what  it  adjudges  is  bind- 
ing and  conclusive  as  against  all  persons 
then  in  being  or  afterwards  to  come  into 
being;  in  other  words,  against  the  world. 

Thompson  v.  Myrick,  24  Minn.  4;  AmeH 
V.  Slater,  27  Minn.  70,  6  N.  W.  418;  Allut 
V.  Davidson,  23  Minn.  442. 

When  the  statute  declares  in  terms  that 
the  final  decree  of  the  probate  court  in  the 
assignment  of  an  estate  "shall  be  binding 
on  all  persons  interested  in  the  estate,"  it 
can  mean  nothing  less  than  that  all  such 
persons  are  parties  thereto,  and  to  the  pro- 
ceeding in  which  such  decree  was  rendered, 
and  are  bound  by  it. 

Osgood  V.  Manhattan  Co,  3  Cow.  622,  15 
Am.  Dec.  304;  Mason  v.  Peter,  1  Munf.  446. 

Upon  the  face  of  the  will  as  to  questions 
of  original  construction,  those  questions 
must  be  determined  against  the  plaintiff, 
and  in  favor  of  the  defendants. 

The  freehold  can  never  be  placed  in  abey> 
ance. 

Lyle  V.  Richards,  9  Serg.  &  R.  322. 

The  interests  in  the  remainder  of  this  es- 
tate, as  to  the  land  in  question,  or  that  re- 
mainder, were  vested.  If  vested,  then  the 
title  to  this  land  is  now,  under  the  true 
construction  of  said  will,  a  life  estate  in 
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the  widow,  Rosa  Weiskopf,  and  the  remain- 
der in  the  children  of  the  testator  named 
in  his  will. 

Moore  v.  Lyons,  26  Wend.  119;  Living- 
ston V.  Oreene,  52  N.  Y.  118;  Heilman  v. 
Heilman,  129  Ind.  69,  28  N.  E.  310;  2  Redf. 
Wills,  §  218;  Harris  v.  Carpenter,  109  Ind. 
540,  10  N.  E.  422. 

Mitol&ell,  J.,  delivered  the  opinion  of  the 
oourt: 

The  question  in  this  case  is  whether  the 
title  tendered  by  defendants  to  plaintiff  was 
good.  The  facts  are  these:  One  Leopold 
Weiskopf  died  testate,  and  seised  of  cer- 
tain real  estate,  including  the  tracts  here 
involved.  The  material  provisions  of  his 
will  are  as  follows:  (1)  ''I  give,  devise, 
and  bequeath  unto  my  devoted  wife,  Rosa 
Weiskopf,  for  and  during  the  remainder 
of  her  natural  life,  all  these  certain  landi* 
and  real  estate  situate  in  said  county  of 
Hennepin  and  state  of  Minnesota,  described 
as  follows:  [Here  follow  descriptions  of 
property,  which  include  all  the  tracts  in 
question  except  lot  12,  block  5,  Hancock  & 
Rice's  addition  to  Minneapolis.]  And  it  is 
iny  will  that,  from  and  after  the  death  of 
my  said  wife,  Rosa,  and  I  hereby  direct, 
give,  devise,  and  bequeath,  upon  her  de- 
cease, all  the  above-mentioned  real  and  per- 
sonal property  unto  our  beloved  children, 
Samuel  Weiskopf,  Henry  Weiskopf,  David 
Weiskopf,  Bertha  Weiskopf,  Anna  Markens 
(formerly  Weiskopf),  Georgiana  Weiskopf, 
and  William  Weiskopf,  or  to  such  of  them 
as  shall  be  living  at  the  time  of  their  said 
mother,  Rosa's,  death,  to  them,  their  heirs, 
executors,  administrators,  and  assigns  for- 
ever, to  be  equally  divided  between  them, 
share  and  share  alike, — the  child  or  chil- 
dren of  any  deceased  of  our  said  children, 
should  any  be  deceased  at  said  time,  to  rep- 
resent his  or  her  parent,  and  be  entitled 
to  take  and  receive  the  same  shares  therein 
as  their,  his,  or  her  respective  parent  or 
parents  would  be  entitled  to,  if  then  living. 
.  .  .  (6)  I  give,  devise,  and  bequeath  all 
the  rest  residue,  and  remainder  of  my  es- 
tate, of  whatsoever  kind  or  sort,  and  where- 
soever situated  not  hereinbefore  given  and 
disposed  of,  unto  my  said  children,  to  wit, 
Harry,  David,  Bertha,  Samuel,  Anna,  Geor- 
giana, and  William,  their  heirs,  executors, 
administrators,  and  assigns,  to  and  for 
them,  respectively,  share  and  share  alike, 
and  to  and  for  their  respective  use,  abso- 
lutely and  forever." 

The  will  was  duly  proved.  After  pay- 
ment of  all  claims  against  the  estate,  ex- 
penses of  admi/iistration,  and  all  specific 
and  general  legacies,  the  probate  court,  up- 
on application  of  the  executors,  and  upon 
due  notice,  made  a  decree  of  distribution 
09  L.  R.  A. 


of  the  residue  of  the  estate  in  and  by  which, 
after  finding  that  the  real  estate  in  ques- 
tion (specifically  describing  it)  remained  in 
the  hands  of  the  executors  for  distribution, 
further  found,  determined,  and  decreed  *'that 
by  his  said  last  will  and  testament  testator 
devised  the  above-described  parcels  .  .  . 
to  Rosa  Weiskopf  for  life;  and  the  remain- 
der therein  and  all  said  other  described  real 
estate  he  devised  to  his  children.  Harry 
Weiskopf,  David  Weiskopf,  Bertha  Weiskopf, 
Samuel  Weiskopf,  Anna  Markens,  Georgina 
or  Georgiana  Weiskopf,  and  William  Weis- 
kopf, share  and  share  alike.  As  conclusions 
of  law,  the  court  finds  that  said  devises 
are  all  valid  and  operative,  and  that  the 
said  devisees  are  entitled  to  said  real  estate 
according  to  the  terms  of  said  will.  On 
motion  of  Messrs.  Shaw  &  Cray,  attorneys 
for  said  petitioners,  it  is  ordered,  adjudged, 
and  decreed  that  the  above-described  real 
estate  be,  and  the  same  hereby  is,  assigned  to 
the  said  devisees,  according  to  the  terms  and 
provisions  of  the  said  last  will  and  t^ta- 
ment  of  the  deceased."  This  decree  was 
rendered  in  1886,  and  remains  in  full  force, 
and  has  never  been  appealed  from.  Rosa, 
the  widow  of  the  testator,  and  all  of  his 
seven  children  named  in  the  will,  are  still 
living;  and  it  is  their  title,  or  title  derived 
from  them,  which  was  tendered  to  plaintiff. 
Defendants'  oontentiops  are  ( 1 )  that  this 
decree  of  distribution  adjudges  that  the  dev- 
isees named,  to  wit,  the  widow  and  seven 
children,  were  entitled  to  the  property,  and 
that  it  assigned  the  whole  estate  in  the  lands 
to  them,  and  that  such  decree  of  distribu- 
tion is  conclusive  and  binding  upon  the 
whole  world;  (2)  but,  even  if  the  decree  is 
not  conclusive  and  the  question  of  the  con- 
struction of  the  will  is  still  an  open  one,  then 
upon  the  face  of  the  will  it  devises  a  life 
estate  in  the  lands  to  the  widow,  Rosa,  and 
a  vested  remainder  to  the  seven  children 
named,  share  and  share  alike.  On  the  other 
hand,  plaintiff's  contentions  are:  (1)  That 
the  remainder-men  under  the  will  are,  not 
the  seven  children  named,  but  such  of  them, 
and  the  children  of  any  of  them  that  have 
deceased,  as  may  survive  the  widow;  and 
that  the  children,  if  any,  of  the  deceased 
children  will  take  by  virtue  of  the  will,  and 
not  by  inheritance  from  their  deceased  par- 
ents; hence,  until  the  death  of  the  widow, 
it  will  be  impossible  to  determine  who  these 
remainder-men  are.  (2)  That  the  decree  of 
the  probate  court  does  not  purport  to  as- 
sign the  whole  estate  in  the  land  to  the  dev- 
isees named,  but  merely  assigns  it  to  them 
according  to  the  terms  and  provisions  of 
the  will ;  so  that  we  are  referred  back  to  the 
will  to  ascertain  how  the  property  is  de- 
vised. (3)  But,  even  if  the  decree  did  as- 
sume to  assign  the  entire  estate  in  the  land 
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CO  the  devisees  named,  it  would  not  be  bind- 
ing upon  the  unborn  issue  of  deceased  chil- 
dren, if  any,  who  might  be  living  at  the 
death  of  the  widow,  and  who  would  take 
as  remainder-men  under  the  will.  (4) That, 
even  if  the  title  was  in  fact  good,  it  was 
not  marketable. 

Under  the  view  we  take  of  the  case,  it 
becomes  unnecesary  to  consider  what  would 
be  the  proper  construction  of  the  will  as  an 
original  question,  for  the  reason  that  we 
are  of  opinion  that  the  decree  of  the  pro- 
bate court  must  be  construed  as  assigning 
the  entire  estate  in  the  lands  to  the  devi- 
sees named,  and  that,  whether  this  was  in 
accordance  with  the  correct  construction  of 
the  will  or  not,  it  is  conclusive  and  binding 
upon  "all  parties  interested  in  the  estate  of 
the  deceased,"  whether  in  being  at  the  time 
or  not.  The  argument  of  counsel  for  plain- 
tiff is  that  the  only  operative  adjudication 
is  the  last  clause,  whereby  it  is  ordered  that 
the  real  estate  be  and  hereby  is  assigned 
"to  t'he  said  devisees,  according  to  the  terms 
and  provisions  of  said  last  will  and  testa- 
ment of  the  deceased;"  that  this  does  not 
attempt  to  define  the  nature  or  extent  of 
the  estate  assigned,  but  merely  refers  back 
to  the  terms  of  the  will  itself.  It  seems 
to  us  that  any  such  vifew  of  the  meaning 
and  effect  of  the  decree  is  untenable. 
Whenever  the  jurisdiction  of  a  court  is  prop- 
erly invoked  it  is  the  duty  of  the  court  to 
exercise  that  jurisdiction,  and  render  an  ef- 
fective judgment  upon  the  subject-matter 
brought  before  it.  This  must  be  presumed 
to  have  been  what  the  court  intended  to 
do  in  this  case.  But,  if  plaintiff's  conten- 
tion is  correct,  then  the  decree  amounted  to 
an  adjudication  of  nothing.  Moreover,  if 
plaintiff's  construction  of  the  will  is  correct, 
there  could  be  no  assignment  of  the  prop- 
erty until  the  death  of  the  widow,  for  until 
that  event  occurred  it  could  not  be  deter- 
mined who  a  single  one  of  the  remainder- 
men would  be.  When  the  jurisdiction  of 
the  court  was  invoked  in  this  instance  it 
became  his  duty  to  construe  the  will,  de- 
termine its  legal  effect,  and  assign  the  prop- 
erty in  accordance  with  the  terms  of  the 
will  as  thus  construed.  It  seems  to  us  that 
this  is  precisely  what  the  court  has  done 
in  this  instance;  and  that  there  is  no  room 
for  reasonable  doubt,  either  as  to  how  he 
construed  the  will,  or  as  to  the  meaning 
and  effect  of  the  decree  of  assignment,  when 
all  parts  of  it  are  taken  together.  The 
court  first  construed  the  will  as  devising  a 
life  estate  to  the  widow,  Rosa,  and  the  re- 
mainder to  the  seven  children  named,  share 
and  share  alike.  It  then  determines  that 
these  devises  are  valid,  and  that  said  dev- 
isees (the  widow  and  seven  children) are 
entitled  to  said  real  estate  according  to  the  ^ 
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terms  of  said  will,  which  must  mean  as  thus 
construed.  The  court  then  orders  and  ad- 
judges that  the  above-described  real  estate 
(not  a  part  of  it,  or  a  contingent  remainder, 
or  a  vested  remainder  subject  to  defeasance, 
but  a  vested  estate  in  the  whole  of  it)  be 
and  the  same  hereby  is,  assigned  to  said 
devisees, — ^that  is,  to  the  widow  and  all  the 
seven  children  and  not  to  such  of  them  as 
should  survive  their  mother,  or  to  the  chil- 
dren of  such  of  them  as  might  be  then  de- 
ceased. It  is  true  he  then  adds,  "according 
to  the  terms  and  provisions  of  said  last  will." 
etc.;  but,  in  view  of  the  adjudications  which 
have  preceded,  this  clearly  means  according 
to  the  terms  and  provisions  of,  the  will  as 
thus  construed.  The  fact  that  this  con- 
struction is  called  a  finding  of  fact,  instead 
of  a  conclusion  of  law;  or  that  it  is  not 
pKK'eded  by  the  formal  words  "ordered  and 
decreed," — is  of  no  importance.  It  is  a 
clear  and  explicit  adjudication  of  the  main 
question  presented  to  him,  to  wit,  Who  were 
entitled  to  the  property  under  the  terms  of 
the  will?  This  being  determined,  all  that 
remained  to  be  done  was  to  assign  it  accord- 
ingly. The  statute  requires  that  "in  such 
decree  the  court  shall  name  the  persons  and 
the  proportions  or  parts  to  which  each  is 
entitled."  This  the  court  has  done,  al- 
though perhaps  not  in  the  most  formal  man- 
ner. Taking  the  entire  decree  together,  the 
force  and  effect  of  it  is  to  assign  a  life  estate 
to  the  widow  and  the  remainder  to  the  seven 
children  named  in  the  will  and  the  decree, 
share  and  share  alike.  See  1  Freeman, 
Judgm.  §  47,  and  cases  cited. 

Whether  this  decree  was  in  accordance 
with  the  correct  construction  of  the  will  or 
not,  it  is  binding  and  conclusive  upon  all 
persons  interested  in  the  estate  of  the  de- 
ceased, whether  under  disability  or  not,  or 
whether  then  in  being  or  not.  Oreentoood 
V.  Murray,  26  Minn.  259,  2  N.  W.  945. 
Counsel  admits  the  general  rule,  but  insists 
that  it  is  inapplicable  to  persons  who  were 
not  born  when  the  decree  was  rendered,  and 
who  \^ould  take,  if  at  all,  under  the  will, 
and  not  under  or  in  privity  with  any  person 
in  being  at  the  date  of  the  decree, — ^that 
such  persons  cannot  be  parties  to  the  pro- 
ceeding, either  in  person  or  by  represen- 
tation, and  hence  are  not  bound  by  it.  This 
argument  is  based  upon  a  false  conception 
of  the  nature  of  the  proceedings.  Proceed- 
ings in  the  probate  court  are  not  an  action 
between  party  and  party,  but  are  in  the  na- 
ture of  a  proceeding  in  rem,  acting  direct- 
ly on  the  res,  which  is  the  estate  of  the  de- 
ceased. If  the  court  had  jurisdiction  of  the 
estate,  and  the  jurisdiction  is  properly  in- 
voked, of  which  there  is  no  question  in  this 
case,  a  decree  of  distribution  is  a  judgment 
in  rem,  which  conclusively  determines  the 
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right  of  all  parties  interested  in  the  estate 
Just  as  fully  as  a  decree  in  admiralty  or 
any  other  judgment  in  rem.  It  is  on  this 
ground  that  it  has  been  held  that,  as  re- 
spects proceedings  for  the  probate  of  wills, 
or  on  the  administration  of  the  estates  of 
deceased  persons^  it  is  not  necessary  to  ap- 
point a  guardian  for  minors  interested  in 
the  estate.  Re  Mousseau,  30  Minn.  202,  14 
N.  W.  887;  Huntsman  v.  Hooper,  32  Minn. 
163,  20  N.  W.  127!  There  is  no  difference 
in  principle  between  the  case  of  persons  in 
being  who  are  under  disability  and  persons 
yet  unborn.  The  logic  of  counsel's  argu- 
ment would  be  equally  applicable  to  any 
other  decree  or  order  of  the  probate  court 
affecting  the  estate  of  the  testator,  as,  for 
example  admitting  his  will  to  probate;  and 
the  result  would  be  that  nothing  could  ever 
be  conclusively  determined  as  to  the  estate 
of  a  deceased  person,  for  often  it  could  not 
be  positively  assured  that  some  person  might 
not  afterwards  come  into  being  who  would 
be  interested  in  the  estate. 

One  of  the  tracts  of  which  the  testator 
died  seised,  and  the  title  to  which  is  here 
involved,  is  lot  12,  block  5,  in  Hancock  & 
Kice's  addition  to  Minneapolis.  This  is  not 
included  in  the  descriptions  contained  in 
the  second — the  first  above  quoted — par- 
agraph of  the  will;  but  there  is  included  a 
description  of  lot  8,  block  6,  in'the  same  ad- 
dition; and  the  probate  court,  in  the  decree 
of  distribution,  finds  that  this  was  a  mis- 
take in  the  will^  and  that  what  the  testator 
intended  to  devise  was  lot  12.  The  point 
is  made  that  a  probate  court  has  no  power 
to  reform  a  will.  This  matter  is  wholly 
immaterial,  for  ttie  reason  that,  if  lot  12 
did  not  pass  under  the  specific  devise  in  para- 
graph 2,  it  did  pass  to  the  same  parties 
under  the  general  residuary  devise  in  para- 
graph 6  of  the  will. 

There  is  nothing  in  the  point  that  the 
deed  of  Harry  Weiskopf  (who  was  not  a 
party  to  the  contract)  to  his  codevisec 
Georgiana  Weiskopf  did  not  convey  to  her 
all  his  interest  or  estate  in  the  premises. 

The  last  point  made  by  plaintiff  is  that, 
although  the  title  tendered  him  may  be  good 
in  fact,  yet  it  was  involved  in  so  much  le- 
gal doubt  as  to  be  unmarketable,  and  there- 
fore he  was  not  bound  to  accept  it.  Al- 
though the  contract  only  calls  for  a  good 
title,  yet  we  have  no  doubt  that  he  was  en- 
titled not  merely  to  a  title  good  in  fact, 
but  to  a  marketable  title.  Neither  do  we 
assent  to  the  distinction  sought  to  be  made 
by  defendants'  counsel  between  an  action  in 
equity  to  compel  specific  performance  and 
an  action  at  law  to  recover  purchase  money, 
t)r  to  recover  back  earnest  money.  A  court 
refuses  to  compel  specific  performance  on 
tlie  ground  that  the  title  is  unmarketable, 
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I  not  because  the  granting  of  such  relief  is  a 
matter  in  the  discretion  of  the  court,  but 
because  the  vendee  has  not  been  tendered 
what  he  is  entitled  to  according  to  the  terms 
of  his  contract.  And,  if  the  title  tendered 
is  not  what  he  is  entitled  to,  why  should  he 
be  compelled  to  pay  for  what  he  is  not 
bound  to  accept?  The  rule  is  the  same 
whether  the  action  is  one  by  the  vendor  to 
compel  specific  performance,  or  one  by  him 
to  recover  purchase  money,  or  one  by  the 
vendee  to  recover  back  his  earnest  money. 
In  each  case  the  question  is,  Was  the  title 
marketable?  The  distinction  between  ac- 
tions at  law  and  actions  in  equity,  made  in 
Romilly  v.  James,  6  Taunt.  263,  if  it  ever 
was  good  law,  is  not  so  now  under  our  judi- 
cial system,  where  all  distinctions  between 
courts  of  equity  and  courts  of  law  have  been 
done  away  with.  Methodist  Episcopal 
Church  Home  v.  Thompson,  108  N.  Y.  618, 
15  N.  E.  193;  Moore  v.  Williams,  115  N.  Y. 
686,  5  L.  R.  A,  654,  12  Am.  St.  Rep.  844,  22 
N.  £.  233.  Therefore  the  question,  in  this 
action  by  the  vendee  to  recover  back  earnest 
money,  is,  Was  the  title  tendered  such  that, 
if  an  action  had  been  brought  by  the  vendor, 
the  court  would  have  decreed  specific  per- 
formance? We  are  of  opinion  that  it  was. 
The  validity  of  the  title  did  not  depend  upon 
matters  of  fact  not  of  record.  The  title 
rested  wholly  upon  record  evidence.  Hence 
the  doubt,  if  any,  was  one  purely  of  law,  as 
to  the  construction  and  effect  of  these  rec- 
ords. If  the  insufilciency  of  the  title  had 
depended  upon  the  construction  of  the  will, 
it  would  have  been  imquestionably  doubtful 
and  unmarketable.  But  it  wholly  depended 
upon  the  effect  of  the  decree  of  distribution. 
The  mere  fact  that  laymen,  or  even  some 
lawyers,  may  have  had  some  doubt  as  to  the 
conclusiveness  of  the  decrees  of  the  probate 
court  upon  persons  not  in  being  who  may 
be  interested  in  the  estate  of  a  deceased  per- 
son, was  not  such  a  doubt  as  to  render  the 
title  unmarketable  in  any  legal  sense,  or 
constitute  any  ground  for  a  court  refusing 
specific  performance.  The  only  possible 
legal  doubt  worthy  of  consideration  is  as  to 
the  sufficiency  of  the  decree  of  distribution, 
in  form  and  substance,  to  constitute  an  as- 
signment of  the  whole  estate  in  the  prop- 
erty to  the  devisees  named.  Generally, 
where  courts  have  Refused  to  compel  specific 
performance  on  the  ground  of  doubt  on  a 
question  of  law  arising  upon  the  construc- 
tion or  legal  effect  of  record  muniments  of 
title,  it  has  been  where  not  only  was  the 
doubt  a  grave  one,  but  where  there  were  in- 
terested parties  not  before  the  court,  and 
consequently  not  bound  by  its  decision,  who 
might  aftenvards  subject  the  vendee  tovexr 
atious  and  expensive  litigation.  Except  un- 
der such  circumstances,  the  courts  have  usu- 
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ally  construed  the  records  for  themselves, 
and  granted  or  refused  specific  performance 
according  as  they  found  the  title  good  or 
bad.  A  title  cannot  be  considered  doubt- 
ful where  there  is  no  question  of  fact  in- 
volved in  a  decision  as  to  its  validity,  but 
one  of  law  only,  upon  which  the  court  where 


the  controversy  is  litigated  is  competent  fi- 
nally to  pass.  Cheaman  v.  Cumminga,  142 
Mass.  65,  7  N.E.  13.  We  think  this  is  such 
a  case. 

Order  affirmed. 

Rehearing  denied. 


PENNSYLVANIA  SUPREME  COURT. 


Benjamin  TAYLOR 

V, 

Margaret  EVANS,  AppL 

(177  Pa.  286.) 

Payment  of  tbe  money  cannot  be  en- 
forced under  a  contract  to  purchase 
real  estate  which  stipulates  that  the  prop- 
erty shall  be  clear  of  all  encumbrances,  if  the 
title  has  not  been  accepted,  and  there  is  an 
existing  right  on  the  part  of  a  municipality  to 
open  a  platted  street  over  the  property,  which 
win  destroy  the  buildings  without  making 
compensation  for  them. 

(October  5.  1896.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas,  No.  2, 
for  Philadelphia  County  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  promissory 
note,  in  which  defendant  set  up  a  counter- 
claim for  damages  for  breach  of  contract 
to  purchase  certain  real  estate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Howard  Morrison,  for  appel- 
lant: 

An  encumbrance  is  a  burden  upon  land 
depreciative  of  its  value,  such  as  a  lien, 
easement,  or  servitude,  which,  though  ad- 
verse to  the  interest  of  the  landowner,  does 
not  conflict  with  his  conveyance  of  the  land 
In  fee. 

10  Am.  &  Eng.  Enc.  Law,  p.  361. 

The  mere  existence  of  Hilles  street  upon 
the  plan  of  the  city  of  Philadelphia,  it- never 
having  been  opened,  would  not  bring  it  with- 
in the  definition  of  an  encumbrance,  for  the 
reason  that,  upon  its  opening,  whoever  is 
the  owner  is  entitled  to  be  repaid  for  the 
damage  which  he  suffers. 

2  Greenl.  Ev.  JF  242;*  Bailey  v.  Milten- 
herger,  31  Pa.  37,  41 ;  Ake  v.  Mason,  101  Pa. 
17;  Memmert  v.  McKeen,  112  Pa.  319,  4 
Atl.  642;  Patterson  v.  Arthurs,  9  Watts, 
152;  Dobbins  v.  Brown,  12  Pa.  76;  Wilson 
-V.  Cochran,  46  Pa.  229;  Peck  v.  Jones,  70 
Pa.  83. 

If  the  existence  of  the  street  was  either 

Note. — ^As  to  what  Is  a  marketable  title,  see 
the  preceding  case  of  Ladd  v.  Weiskof,   and 
note. 
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an  encumbrance  upon  the  physical  condition 
of  the  property,  or  merely  a  circumstance 
affecting  its  physical  condition,  the  fact 
that  it  was  confirmed  and  upon  the  city 
plans  is  notice. 

Bailey  v.  Miltenberger,  31  Pa.  41 ;  Ake  v. 
Mason,  101  Pa.  21. 

Mr.  William  H.  Peaee,  for  appellee: 

The  case  is  to  be  governed  according  to 
the  principles  of  law  governing  actions  for 
specific  performance. 

Herzberg  v.  Irwin,  92  Pa.  48;  tficol  v. 
Carr,  36  Pa.  381 ;  Lesley  v.  Morris,  9  Phila. 
110. 

If  Mrs.  Evans  was  not  entitled  to  specific 
performance^  she  could  not  recover  in  this 
action. 

The  presence  of  Hilles  street  running 
through  the  whole  length  of  the  lot  was  an 
encumbrance  or  a  restriction  that  affected 
the  title. 

Peopl&s  8av.  Bank  v.  Alexander,  2  Sadler 
(Pa.)  287,  3  Atl.  821. 

Where  there  is  serious  doubt  as  to  tbe 
meeting  of  the  minds,  equity  will  not  decree 
performance. 

Cortelyou's  Appeal,  10%  Pa.  576;  Herman 
v.  Vomers,  158  Pa.  424,  38  Am.  St.  Rep.  851, 
27  Atl.  1050. 

Notice,  to  bind  in  law,  must  be  given  by 
a  perbon  interested  in  the  property,  and  in 
the  course  of  the  treaty  for  the  purchase. 

3  Sugden,  Vendors,  pp.  451,  452;  Kerns 
V.  Bwope,  2  Watts,  75;  Boggs  v.  Vamer,  6 
Watts  &  S.  469;  Peebles  v.  Reading,  8  Serg. 
k  R.  484. 

Notice  should  be  actual  in  the  transac- 
tion. 

Hottenstein  v.  Lerch,  104  Pa.  454. 

Green,  J.,  delivered  the  opinion  of  the 
court : 

It  was  agreed  upon  the  trial  that  Hilles 
street,  between  Frankford  avenue  and 
Thomas  street,  was  laid  out  on  the  city  plan 
OS  a  public  street  40  feet  wide,  and  was  con- 
fimud,  in  1858.  It  was  never  opened,  and 
at  some  time  after  it  was  laid  out,  and  be- 
foi-e  the  title  of  Mrs.  Evans  accrued,  certain 
buildings  were  erected  on  the  front  of  ths 
lot,  and  upon  the  part  of  it  which  was  the 
bed  of  Hilles  street.    This  was  the  sitoaiion 
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of  the  property  when  Mrs.  Evans  contracted 
to  sell  it  to  Taylor.  Under  the  act  of  April 
S,  1851  (P.  L.  327),  no  damages  could  be 
recovered  for  the  loss  of  these  buildings 
by  the  opening  of  the  street,  because  they 
were  erected  after  the  street  was  laid  out 
and  plotted  on  the  city  plan.  The  contract 
of  sale  by  Mrs.  Evans  to  Taylor,  as  ex- 
pressed in  the  receipt  for  $50  of  the  pur- 
chase money,  was  that  the  property  was  to 
be  "clear  of  all  encumbrances;"  and  the 
question  is  whether  the  right  of  the  city  to 
open  the  street  without  paying  any  dam- 
ages for  the  buildings  which  were  on  the  lot, 
and  within  the  bed  of  the  street,  was  an 
encumbrance,  so  as  to  constitute  a  breach 
of  the  condition  against  encumbrances  con- 
tained in  the  receipt.  So  far  as  the  of- 
fers of  testimony  to  show  knowledge  of  the 
encumbrance  on  the  part  of  Taylor  are  con- 
cerned, we  think  they  were  immaterial,  be- 
cause he  protected  himself  by  a  positive 
covenant  that  there  was  to  be  no  encum- 
brance on  the  title,  and  he  would,  there- 
fore, be  entitled  to  the  benefit  of  his  con- 
tract, whether  he  had  knowledge  of  an  en- 
cumbrance or  not.  It  is  also  to  be  borne  in 
mind  that  the  contract  was  executory,  and 
not  executed,  and  the  case  therefore  in- 
volves the  question  whether  the  contract 
in  to  be  enforced  against  the  will  of  the 
purchaser.  That  the  purchaser,  if  obliged 
to  take  the  title,  will  or  may  suffer  a  seri- 
ous detriment,  is  very  manifest  from  the 
consideration  that  the  buildings  on  the  lot 
naturally  constituted  a  large  part  of  the 
value  of  the  property.  If  these  may  be 
taken  from  him  without  compensation,  he 
has  no  equivalent  for  their  loss  in  a  re- 
served right  to  have  damages  for  the  taking. 
He  is  therefore  by  that  much  a  direct  loser 
upon  the  terms  of  his  contract  as  it  was 
made,  and  presumably  he  would  not  have 
made  it.  But  whether  he  .would  or  would 
not  have  made  it,  if  he  had  had  knowledge 
of  the  contingency,  he  saw  proper  to  stipu- 
late for  a  title  free  of  any  encumbrance; 
and  that  feature  of  his  contract  cannot  be 
rejected  without  altering  the  contract  it- 
self. This  equity  will  not  do,  even  when 
the  title  is  clouded  only,  because  specific  per- 
formance is  matter  of  grace,  and  not  of 
strict  right.  But  when  a  positive  term  of 
the  contract  must  be  disregarded,  neither 
equity  nor  law  will  interfere,  where  the  con- 
tract is  executory.  These  considerations 
eliminate  much  of  the  discussion,  and  dis- 
tinguish the  present  contention  from  the  au- 
thorities relied  upon  for  the  appellant. 
While  an  existing  street  upon  a  lot,  or  the 
mere  liability  to  have  a  street  opened  upon 
it,  is  matter  of  which  a  purchaser  is  bound 
to  take  notice,  and  therefore,  on  that  account, 
cannot  defend  against  an  action  for  the  pur- 
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chase  money  after  the  deed  has  been  ac- 
cepted, the  case  is  very  different  when  no 
deed  has  been  accepted,  no  mortgage  or  other 
lien  for  the  purchase  money  has  been  given 
by  the  purchaser,  no  possession  has  been 
taken,  nor  any  other  act  done  by  the  pur- 
chaser in  affirmance  of  the  contract.  And 
when,  in  addition  to  all  this,  a  large  loss  of 
the  actual  consideration  of  the  contract 
may,  and  probably  will,  be  suffered  by  the 
enforcement  of  the  contract  against  the  will 
of  the  purchaser,  surely  an  express  provi- 
sion against  the  possibility  of  such  loss,  em- 
bodied in  the  written  terms  of  the  contract, 
will  not  be  violated  or  disregarded  by  the 
courts,  when  they  are  asked  to  enforce  it  as 
an  executory  contract  only.  This  reasoning 
was  followed  and  enforced  in  People's  8av, 
Bank  v.  Alexander,  2  Sadler  (Pa.)  287,  3 
Atl.  821,  decided  in  1886,  in  which  the  de- 
cree of  the  court  infusing  specific  perform- 
ance was  afilrmed  by  this  court.  The  facta 
in  that  case  were  very  similar  to  the  facts 
in  this,  except  that  here  buildings  had  al- 
ready been  erected  on  the  lot,  the  loss  of 
which  could  not  be  replaced  by  an  assess- 
ment of  damages  when  taken.  In  People's 
8av,  Bank  v.  Alexander,  the  master  said: 
It  has  been  stated  in  the  findings  of  fact 
that  this  street  has  Heen  laid  out  thirty  feet 
wide  over  a  portion  of  the  lot.  This  fact 
presents  a  most  serious  obstacle  to  the 
granting  of  a  decree  for  specific  performance 
of  the  contract  between  the  parties.  It  is 
true,  the  street  is  not  opened,  but  is  laid 
out  on  the  city  plan.  The  effect  of  this  is 
to  give  notice  to  whomsoever  takes  tljfi  lot 
of  the  possibility,  or  rather  the  probability, 
that  the  street  will  be  opened  at  any  time; 
and  therefore  he  cannot  claim  damages  from 
the  city  should  he  erect  improvements  upon 
it.  See  act  April  3,  1851  (P.  L.  327).  He 
finds  himself  in  the  awkward  position  of  not 
being  able  to  claim  damages,  as  there  has 
been  as  yet  no  physical  taking,  and  yet  he 
cannot  improve  except  at  his  peril.  At  the 
best  he  is  subject  to  uncertainties,  and  is 
liable  to  a  lawsuit  to  test  the  question  of 
benefits  or  damages  to  which  he  may  be  en- 
titled, or  for  which  he  may  be  liable.  This 
would  seem  to  present  a  very  similar  state 
of  facts  to  that  governed  by  the  decision  of 
the  supreme  court  in  Speakman  v.  Pore- 
paugh,  44  Pa.  374.  This  is  an  executory 
contract,  and  the  rights  of  the  vendee  are 
more  jealously  guarded  than  if  it  were  exe- 
cuted; or,  perhaps  more  accurately,  the  pre- 
sumptions of  law  are  different  from  those 
arising  where  a  contract  has  been  executed. 
In  the  last  case  cited  it  is  said:  "In  this 
state,  when  contracts  for  the  sale  of  land 
have  been  executed,  and  securities  for  the 
purchase  money  have  been  taken,  if  there  be 
%,  known  defect  of  title,  and  no  covenant 
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against  it  in  the  deed,  there  is  a  presump- 
tion that  the  purchaser  undertook  to  run 
the  risk  of  the  defect;  and,  if  he  did,  he  can- 
not detain  the  purchase  money  on  account  of 
it.  This  is  a  rule  in  regard  to  executed 
contracts,  but  even  in  regard  to  those  it  is 
not  a  conclusive  presumption.  See  Rawle, 
Covenants  for  Title,  723-727.  It  is  inappli- 
cable to  a  mere  executory  contract  .  .  . 
which  is  only  preparatory."  In  the  fore- 
going case  of  People's  8av,  Bank  v.  Alexan- 
der, the  report  of  the  master  was  sustained 
by  the  court  below,  and  that  decree  was  af- 
firmed by  this  court  in  a  per  curiam  opin- 
ion. There  the  proceeding  was  a  bill  for 
specific  performance,  and  here  the  action  is 
assumpsit  to  recover  the  purchase  money. 
The  same  principles  and  reasoning  are  ap- 
plicable in  both.  The  defendant  in  this  case 
has  not  conveyed,  and  is  not  able  to  convey, 
a  title  clear  of  encumbrance,  and  is  there- 
fore not  entitled  to  the  purchase  mon^. 
The  assignments  of  error  are  not  sustained. 
Decree  affirmed,  and  appeal  dismissed,  at 
the  cost  of  the  appellant. 


Mary  SERVICE 

v.* 

Louis   SHONEMAN,  Appt. 

(106  Pa.  63.) 

1.  An  employer  la  not  liable  to  an  em- 
ployee for  injuries  caused  by  negligence 
in  the  handling  of  a  boiler  upon  the  premises 
bjv^  coemployee,  an  engineer  who  is  conceded 
to  have  been  competent. 

8.  Nearllarence  by  an  employer  In  fnr- 
nlahlnar  an  unsafe  boiler  is  rebutted,  so 
as  to  absolve  him  from  liability  for  injuries 
to  employees  by  its  explosion,  where,  before 
its  purchase,  he  made  extended  inquiries  as 
to  which  boiler  was  best,  and  purchased  the 
one  recommended  after  its  superiority  was 
pointed  out,  paying  a  larger  price  than  was 
asked  for  others ;  and  it  had  been  used  in  his 
establishment  three  years  before  the  accident 
without  complaint,  and  was  exclusively  used 

.    and  favored  by  the  owners. 

3.  Tbat  a  boiler  fnrnlabed  by  an  em- 
ployer for  the  niie  of  lila  employeea 
contalnii  an  unsafe  device  will  not  ren- 
der him  liable  for  injuries  to  them  by  reason 
of  such  defect,  if  he  procured  it  in  the  exer- 
cise of  business  prudence,  and  it  was  one  in 
ordinary  use. 

4.  An  employer  tvltbont  tbe  neceiiaary 
technical  knowledge  to  enable  him  to 
determine  whether  or  not  a  boiler  furnished 
by  him  is  safe  may  rely  upon  the  statement 
of  the  official  city  boiler  Inspector,  so  far  as 
his  duty  towards  his  employees  is  concerned. 

(May  14,  1900.) 

NOTB. — As  to  the  discretion  of  the  master  in 
famishing  appliances  in  general  use,  see  Kehler 
T.  Schwenk,  13  L.  R,  A.  374.  r 
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APPEAL  by  defendant  from  a  judgmoit 
of  the  Court  of  Common  Pleas,  No.  2, 
for  Philadelphia  County  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiff's  husband.    Reversed, 

The  facts  are  stated  in  the  charge  of 
the  court  below  by  Wiltbank,  J.,  whidi  was 
as  follows: 

"On  the  aist  of  August,  1893,  the  defend- 
ant was  carrying  on  business  on  Eighth 
street.  He  was  a  dry-goods  merchant,  and 
he  had  in  his  employ  Thomas  Service.  Ou 
that  day  the  engineer  who  had  charge  of 
Shoneman*8  engine  and  boiler  asked  Service 
to  do  something  for  him,  which  was  this: 
He  observed  that  the  front  of  his  boiler  at  a 
certain  place  at  the  edge  of  one  of  the  platen 
that  you  have  heard  described  to  you  showed 
evidences  of  leaking.  There  were  steam  and 
water  coming  out,  he  found,  somewhere, 
about  half  the  size  of  a  lead  pencil,  as  he  de- 
scribed it.  He  called  upon  Service  to  hand 
him  a  wrench.  Service's  employment  in 
that  establisltment  was  that,  apparently,  of 
porter,  or  general  assistant,  and  it  was  in 
the  line  of  his  duty  to  hand  the  engineer 
that  wrench.  He  handed  it  to  him,  and  tho^ 
engineer  took  it,  adjusted  it  to  the  nut 
which  was  at  the  end  of  the  pivot  or  rod 
which  projected  beyond  the  plate  outside  of 
the  boiler,  and  then  proceeded  to  so  move 
that  nut  as  to  tighten  up  the  plate.  His 
object  was  to  work  on  the  nut  on  the  thread 
on  which  it  is  usually  worked,  in  a  direction 
which  would  carry  the  nut  towards  th** 
plate,  and  carry  the  plate  closer  to  the  head 
of  the  boiler.  You  will,  of  course,  know 
that  that  thread  on  the  nut,  if  worked  in 
another  way,  would  carry  the  nut  away 
from  the  boiler.  But  the  object  of  the  en 
gineer  was  to  tighten  the  plate, — ^to  carry 
the  plate  nearer  the  head  of  the  boiler, 
to  prevent  the  further  emission  of  steam 
and  water.  Now,  instead  of  producing 
that  result,  the  plate  opened.  It  not 
only  did  not  come  nearer  the  head  of  the 
boiler,  but  moved  in  its  position  so  that  it 
uncovered  to  a  slight  extent  the  chamber 
in  which  the  steam  and  water  were  pon- 
fined,  and  there  being  thus  made  a  vent 
there  was,  apparently,  a  heavy  emission  of 
steam  and  water.  The  engineer  himself, 
standing  in  the  direction  of  the  current,  was 
injured,  and  Service  was  thrown  into  the  pit 
whicJi  was  in  front  of  the  boiler,  and  $o 
gricvou&ly  injured  that  within  a  short  time 
he  died.  Now,  the  plaintiff  claims  that  Mr. 
Shoneman,  who  was  the  owner  of  the  boiler, 
must  answer  in  damages  for  the  death  of  Mr. 
Service,  and,  in  order  to  determine  that 
question,  you  have  to  consider,  under  the 
proofs  that  have  been  produced  to  you,  cer- 
tain matters  that  1  will  submit. 
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"Yon  Xnill  have  no  difficulty,  I  think,  in 
rcachinpr  the  coiiclusion  that  the  cause  of  the 
accident  was  the  moving  of  that  plate ;  and 
the  proofs  make  it  equally  clear  that  the 
object  of  the  workman — the  engineer — ^when 
he  went  to  work,  was  not  to  do  what  did 
happen,  Imt  to  do  the  other  thing;  that  is 
to  8ay,  to  tighten  the  plate  up  against  the 
front  of  the  boiler.  At  all  events,  as  a  con- 
sequence of  ^tbnt  he  did  do,  it  moved,  and 
there  was  thus  created  this  vent,  and  ac- 
cordingly there  resulted  the  accident.  It  is 
the  tlteory  of  the  plaintiff's  case  that  what 
the  engineer  did  at  that  time  was  properly 
done;  tha,t  the  action  which  he  concluded 
was  npces8«rj-  under  the  circumstances  was 
prudfint  and  proper.  That  is  the  theory  of 
the  plaintiff's  case,  and  he  suggests  the  ques- 
tirjn  to  you  to  be  that  that  plate  slipped  be- 
cause, wJiilst  the  engineer  took  proper  «teps 
to  tighten  it  up  against  the  boiler,  it  was 
not  itself  properly  made;  that  it  was  so 
smooth  on  the  edge  that  when  it  pressed 
against  thrj  head  of  the  boiler,  instead  of 
holding  there,  it  slipped  aside.  And  it  is 
c(.»n tended  for  th**  plaintiff  that  you  are  to 
punish  Mr.  Shoneman  in  damages  because 
of  that  condition  of  the  plate,  and  also  by 
reason  of  the  fact  that  the  plate  was  trian- 
gular, instead  of  being  circular.  You  will 
remember  that  that  plate  covered  an  opening 
in  the  chesty  or  'header,'  as  it  was  called,  of 
the  boiler,  into  which  the  ends  of  three  tubes 
were  introduced,  and  that  that  plate,  in  a 
proper  position,  stood  directly  over  the  holes 
of  those  three  tubes.  You  can  understand, 
therefore,  that,  as  it  was  triangular  in  form, 
and  as  it  is  conceded  that  it  covered  tubes 
which  would  open  on  the  spaces  at  either 
end  of  the  three  angles  of  this  triangular 
plate,  when  that  plate  was  moved  it  would 
be  reasonable  to  suppose  that  part  of  a  tube 
would  be  uncovered,  and  you  can  also  under- 
stand the  force  of  the  argunient  that  this 
would  not  nave  been  the  result  if  the  plate 
had  been  a  round  one,  because  then  it  would 
have  been  immaterial  how  much  it  moved 
in  position,  unless  it  had  dropped  off,  as  one 
of  the  witnesses  said.  It  would  be  imma- 
terial how  much  it  moved  in  position,  if  it 
still  kept  its  place  on  the  rod,  because,  be- 
ing circular,  it  never  would  have  left  un- 
covered any  part  of  the  hole  at  the  head  of 
the  tube.  You  have  to  consider,  therefore, 
whether  there  was  any  negligence  in  the 
construction  of  that  boiler  due  to  the  trian- 
gular form  of  that  plate,  and  due  to  the 
alleged  fact  that  the  inner  surface  and  the 
edges  of  that  plate  were  too  smooth  for  the 
purposes  of  its  employment.  Now,  when 
you  come  to  consider  that  fact, — and  it  is 
a  very  narrow  question  for  you, — ^you  will 
have  to  consider  it  by  the  light  of  certain 
suggestions^  Yqu  must  remember  that  both 
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the  plaintiff  and  the  defendant  are  to  be  re- 
garded by  you  as  unskilled  in  boilers,  and 
as  depending  upon  other  people  for  their 
knowledge  with  regard  to  boilers.  Mr. 
Shoneman,  being  a  dealer  in  dry  goods,  and 
having  charge  of  an  establishment  in  which 
the  use  of  a  boiler  may  be  regarded  as  neces- 
sary, could  do  no  more  than  an  ordinarily 
prudent. dealer  in  dry  goods  would  do,  or  an 
ordinarily  prudent  man  unacquainted  with 
matters  of '  machinery  would  do,  when  he 
proceeded  to  buy  a  boiler.  He  could  do  no 
more  from  day  to  day,  when  people  about 
the  establishment  were  using  that  boiler. 
He  cannot  be  regarded  in  any  sense  as  a 
skilful  engineer  or  a  practical  machinist,  for 
he  was  neither  one  nor  the  other.  He  was 
merely  a  citizen,  who,  in  the  course  of  hi» 
business,  was  brought  at  no  time  into  ac- 
tual personal  employment  in  the  use  of 
machinery  himself  as  an  operator;  a  citizen 
who  was  obliged  to  depend  upon  the  infoi^ 
mation  of  others  when  he  came  to  select  the 
machinery  and  the  boiler  which  was  nece:^- 
sary  to  his  establishment.  You  will  have  to 
remember,  of  course,  also,  that  Mr.  Service 
was  a  person  in  like  position  of  unskilful- 
ness.  He  was  a  carpenter  by  trade,  and  he 
was  employed  about  this  establishment  as  a 
man  who  would  assist  generally  in  the  per- 
formance of  the  duties  incident  to  the  run- 
ning of  the  place.  He  also  would  have  to- 
depend  upon  others  for  information.  You 
may  also,  before  you  pass  to  consider  the 
main  question  of  the  case,  reflect,  and  very 
]>roperIy  reflect,  that  if  a  given  boiler,  or  one 
of  a  given  class  of  boilers,  is  selected  for  am 
establishment  of  this  character,  it  is  neces- 
sary to  consider  the  reputation  and  char- 
acter of  that  boiler  to  aid  in  a  determina- 
tion whether  or  not  there  was  negligence  in 
its  build  and  in  its  use.  You  will  there- 
fore recall  the  testimony  as  to  the  character 
of  this  boiler  as  to  its  age,  as  to  its  rep- 
utation, and  if  you  find  the  character  to  be- 
one  of  safety,  and  the  age,  and  the  number 
of  boilers  sold  to  indicate  an  ordinary  gen- 
eral use;  if  you  find  that  under  such  cir- 
cumstances the  reputation  is  good, — that 
must  operate  favorably  when  you  come  to- 
consider  whether  or  not  the  defendant  used 
proper  care  in  the  selection  of  it  by  the  ad- 
vice of  those  who  knew  about  such  things, 
and  in  the  management  of  it  by  his  engineer* 
*'Now,  as  a  matter  of  fact,  both  Mr* 
Shoneman  and  Mr.  Service  depended  upon 
the  engineer  who  had  charge  of  that  boiler. 
Mr.  Shoneman  had  to  depend  upon  him  as  a 
skilful  man,  who  knew  how  to  manage  it; 
and,  of  course,  Mr.  Service  had  to  depend 
upon  him  for  the  same  reason,  Mr.  Shone^ 
man  being  only  brought  in  contact  with  the 
boiler  as  the  owner  of  it  and  the  head  of 
the  establishment,  and  Mr.  Service  haviug^ 
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his  acquaintance  with  it  by  reason  of  the 
fact  that  he  had  to  work  around  about  it  at 
times  in  the  performance  of  his  ordinary 
duty.  If  you  proceed  to  consider  the  ques- 
tion by  the  light  of  these  suggestions,  it 
seems  to  me  that  you  can  resolve  the  prob- 
lem of  the  case  without  much  difficulty. 
The  defendants  were  not  bound  to  provide 
the  safest  or  the  newest  and  most  approved 
appliances.  If  this  boiler  was  of  an  ordi- 
nary character,  and  such  as  could,  with  rea- 
sonable care,  be  used  without  danger  by  a 
competent  en«^ineer,  that  is  all  that  can  be 
required  of  the  defendants.  As  has  been 
shown  here  by  some  of  the  witnesses,  the 
attempt  to  tighten  up  the  plate  or  cap  was 
danpi^rous, — the  taking  of  a  risk,  as  it  was 
called:  but  such  attempt,  according  to  the 
plaintiff's  proofs,  was  incident  to  the 
employment,  and  was  prudent  under  the  cir- 
cumstances. Therefore,  by  the  plaintiff'a 
theory,  the  question  is,  not  whether  the  de- 
ceased was  exposed  to  danger,  but  whether 
he  was  so  exposed  through  neglect  of  Mr. 
Shoneman  to  provide  a  reasonably  safe  boil- 
er. There  is  no  contention  that  Mr.  Service 
was  exposed  to  danger  by  reason  of  any  act 
of  Mr.  Shoneman's  in  employing  Rubner. 
That  you  may  dismiss  from  your  minds. 
The  theory  of  the  plaintiff  is  that  Rubner 
was  a  wholly  competent  engineer,  and  there- 
fore it  cannot  be  contended  for  a  moment 
that  any  liability  arose  on  the  part  of  Mr. 
Shoneman  by  reason  of  the  employment  of 
Rubner,  skilful  and  competent  as,  it  is  con- 
tended by  the  plaintiff,  he  was.  The  test 
of  reasonable  safety  is  ordinary  use.  Th<? 
complaint  of  this  boiler  is  directed  exclu- 
sively to  the  style  of  plate  or  cap,  and  it  is 
claimed  that  the  triangular  form  of  this 
plate  or  cap,  in  connection  with  the  smooth- 
ness of  its  inner  edge,  induced  the  injury 
when  Rubner  used  the  wrench  upon  the  nut, 
the  smooth  edge  permitting  the  plate  or 
cap  to  move  ground  with  the  circular  mo- 
tion of  the  nut,  and,  as  a  consequence,  the 
triangular  shape  permitting  a  vent,  perhaps 
three  vents,  to  appear  at  the  head  of  the 
three  tubes  which  the  plate  would  have  held 
closed  if  it  had  remained  in  its  proper  po- 
sition. These  results,  the  plaintiff  con- 
tends, could  not  have  arisen  had  there  been 
asbestos  about  the  inner  edge  of  the  plate 
to  present  a  roughened  surface  to  the  head- 
er upon  which  it  pressed,  or  had  there  been 
flanges  or  other  device  there  for  the  same 
purpose;  and  they  further  contend  that, 
even  in  the  absence  of  such  precaution,  even 
had  the  plate  or  cap  remained  smooth,  the 
escape  of  steam  and  water  would  have  been 
avoided  had  the  plate  been  round,  and  not 
triangular.  It  is  for  you  to  answer,  Was 
this  plate  or  cap,  subject  as  it  was  to  this 
criticism,  of  the  ordinary  character  of  those 
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in  use  at  that  time?  To  answer  that  ques- 
tion you  have  the  aid  of  much  testimony 
either  way.  I  charge  you  that,  if  it  was  of 
the  ordinary  character,  your  verdict  must 
be  for  the  defendant.  If  it  was  not  of  the 
ordinary  character,  you  must  consider  two 
other  points,  to  which  I  shall  later  advert. 
The  boiler  was  what  is  known  as  a  'water- 
tubular  boiler,'  by  which  description  is 
meant  a  boiler  made  up  of  parallel  tubes 
commtmicating  with  each  other,  with  spaces 
between  the  tubes  to  hold  water  and  the 
spaces  between  to  hold  lire,  so  that  the  oper- 
ation of  the  heat  might  change  the  water  to 
steam.  Such  tubes,  it  is  dear,  must  be 
kept  closed,  just  as  any  boiler  must  be  kept 
closed  when  so  active  and  forcible  an  agency 
as  steam  is  engendered  in  it.  Was  thia 
plate  or  cap  an  appliance  for  the  dosing  of 
these  tubes  of  the  ordinary  character,  and 
such  as  could,  with  reasonable  care,  be  used 
without  danger  to  this  man?  Was  it  a  rea- 
sonably safe  appliance?  If,  as  I  have  al* 
ready  said,  you  find  from  the  evidence  that 
it  was  such  as  was  in  ordinary  use  upon 
tubular  boilers  at  that  time, — ^that  is,  at 
the  time  of  the  accident^— then  it  is  your 
duty  to  conclude  that  the  defendants  used 
due  care  in  having  it;  that  they  acted  ac- 
cording to  the  usages,  habits,  and  ordinary 
risks  of  men  using  boilers  in  their  establish- 
ment,— in  an  establishment  of  that  charac- 
ter. The  testimony  on  this  head  was  given 
you  by  witnesses  for  the  plaintiff  and  the 
defendant,  quite  a  considerable  number  of 
each.  Mr.  Simmons,  Mr.  O'Donnell,  Mr. 
Cree,  Mr.  Motson,  and  Mr.  Eckman  have  all 
testified  that  the  appliance  called  the  tri- 
angular plate  or  cap  was  not  such  as  at  that 
time,  in  the  state  of  the  art  in  the  manufac- 
ture and  use  of  tubular  boilers,  was  in  gen- 
eral and  ordinary  use.  On  the  other  hand, 
Mr.  Moore,  Mr.  Hodges,  Mr.  Ovem,  rfr. 
Fett,  and  others,  whom  I  need  not  name,  be- 
cause 1  propose  to  dwell  on  the  testimony  of 
three  of  those  gentlemen,  specially,  testify 
that  there  was  nothing  out  of  the  ordinary 
in  this  plate  and  in  its  use  at  that  time. 
Mr.  Moore,  the  manufacturer  of  the  boiler 
who  devised  the  triangular  plate,  has  so 
testified.  He  has  stated  the  number  of  boil- 
ers that  he  had  at  that  time  made  and  put 
in  use,  and  the  number  that  have  been  since 
made  and  he  has  stated  positively,  independ- 
ently of  his  special  statement  to  which  I 
shall  call  sttcntion,  that  the  triangular 
plate  was  such  as  was  not  without  the  ordi- 
nary use  at  that  time;  ths,t  it  was  a  plate 
which  might  be  considered  a  proper  one  for 
an  ordinarily  careful  and  prudent  man  to 
have  at  the  head  of  the  boiler.  Mr.  Hodges 
and  Mr.  Ovem,  who  were  the  official  in- 
spectors of  the  city,  and  who  examined  that 
boiler  inside  and  outside,  and  who  made  a 
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written  report  between  them,  which  you 
will  have  out  with  you,— one  being  in  a  cer- 
tificate signed  by  both  of  them,  coming  from 
the  bureau  of  inspectors;  and  the  other  be- 
ing a  detailed  report  made  by  only  one  of 
them,  who  made  a  personal  examination, — 
testifed  that  the  boiler  was  a  proper  one, 
and  that  the  appliances  were  proper,  and 
such  as  you  may  regard  as  having  been  in 
ordinary  use  at  that  time.  I  call  your  atten- 
tion to  Mr;  Moore's  testimony,  because  he 
has  said  that  which,  if  you  believe  it,  will 
make  it  necessary  that  you  shall  find  a  ver- 
dict for  the  defendant.  Mr.  Moore  has  de- 
scribed to  you  the  triangular  plato,  and  its 
position  when  in  proper  position  on  the 
head  of  the  boiler.  It  must  have  struck 
you,  as  you  proceeded  in  your  inquiry,  be- 
fore you  reached  the  testimony  of  Mr. 
Moore,  as  a  very  remarkable  thing  that  any 
machinist  should  put  at  the  head  of  a  boil- 
er, and  any  engineer  should  use,  an  appli- 
ance so  put  by  any  machinist  which  was  ca- 
pable of  turning  by  the  mere  twisting  of  a 
nut.  How  can  it  be  conceivably  possible 
that  the  plate  of  a  boiler,  whether  of  the  or- 
dinary old-fashioned  use  before  tubular  boil- 
ers were  introduced,  or  a  boiler  made  as  tub- 
tilar  boilers  are,  should  be  placed  where  tlicir 
integi'ity  and  office  depended  upon  one  nut 
alone,  and  that  a  nut  which  might,  by  the 
operation  of  a  wrench  for  an  inappreciable 
distance  upon  the  face  of  the  boiler,  cause 
an  explosion  or  an  emission  of  steam.  I 
say  it  must  have  struck  you  as  evidence  of 
negligence  which  might  be  well  described  a 9 
gross  that  anybody  would  manufacture  a 
boiler  of  that  character.  But  when  we 
came  to  hear  the  manufacturer  himself  de- 
scribe this  boiler  we  found  that  such  was 
not  the  case,  and  that,  if  we  are  to  believe 
this  gentleman,  we  may  conclude  that  that 
plate  which  was  put  there  at  that  time  if 
properly  put  in  position,  was  as  firmly 
placed  and  as  safe  as  any  other  plate  or  any 
other  boiler,  providing  that  the  same  is  in 
the  ordinary  condition  which  a  good  boiler 
for  proper  use  should  be  in.  Mr.  Moore  tes- 
tified that  this  triangular  plate  was  provid- 
ed with  what  he  called  a  'seat.'  You  will 
have  to  find  what  was  meant  by  a  seat,  but 
it  would  appear  from  the  testimony  that  a 
scat  is  perhaps  a  depression  in  the  header, 
into  which  the  plate  would,  to  a  certain  ex- 
tent, sit  or  move  when  it  was  properly 
screwed  up  against  the  head  of  the  boiler; 
and,  if  such  is  the  case,  then  you  would  find 
that  a  plate  thus  properly  screwed  up 
would  be  in  a  depression  in  the  he<id  of  that 
boiler.  It  would  be  in  a  seat,  as  Mr.  Mocire 
has  said,  from  which  it  would  be  impossible 
to  move  it  by  adding  pressure  to  the  head  of 
the  boiler,  because  any  such  pressure  would 
only  make  it  more  firm  in  its  seat;  and 
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while  you  are  going  through  the  operation 
of  adding  that  pressure,  you  certainly 
would  not  enable  it  to  move  away  from  the 
seat,  or  socket,  or  depression  into  which  it 
was  originally  set.  Mr.  Moore,  therefore, 
if  you  believe  that  part  of  his  testimony, 
has  indicated  that  which  would  make  it  im- 
possible for  you  to  conclude  that  there  was 
any  negligence  in  the  use  of  this  plate,  as- 
suming it  to  have  been  in  its  proper  posi- 
tion. But  he  has  also  told  you  more  than 
that.  He  has  told  you  that  this  boiler  head 
comprises  several  of  these  plates  (I  think 
he  said  a  dozen  in  this  boiler),  and  that  the 
plate  which  did  move  ( and  there  is  no  doubt 
about  that, — ^that  one  of  these  plates  did 
move)  could  not  have  ueen  in  position,  be- 
cause, if  in  position,  not  only  would  it 
have  been  in  this  seat,  but  it  would  have 
been  in  such  position  relatively  to  the 
plates  on  either  side  of  it  in  that  bottom 
row  of  plates  that  there  would  not  have 
been  sufficient  space  between  the  edge  of 
this  plate  and  the  edge  of  the  other  two 
plates  to  enable  it  to  move  sufficiently  far 
to  create  the  vent  through  which  the  steam 
that  produced  the  accident  came.  You  will 
understand  that,  I  think,  without  my  say- 
ing more  about  it.  These  plates,  if  they 
were  imbedded  in  their  several  seats  in  the 
proper  way,  according  to  the  design  of  the 
patentee,  could  not  have  been  moved  by  the 
effort  to  tighten  them  up,  because  that  ef- 
fort would  have  made  them  go  further  into 
th^r  seat;  and,  assuming  that  Mr.  Moore 
was  mistaken  in  that,  they  could  not  have 
moved  sufficiently  to  create  this  vent,  be- 
cause that?  would  have  required  a  movement 
to*the  extent  of  three  quarters  of  an  inch. 
I  think  he  said,  and  the  only  shifting  al- 
lowed by  reason  of  the  proximity  to  the  oth- 
er plates  would  have  been  about  a  quarter 
of  an  inch.  Therefore,  if  you  believe  what 
Mr.  Moore  has  said,  you  are  bound  to  find  a 
verdict  for  the  defendant,  because  there  was 
thus  in  use  a  boiler  as  to  which  there  could 
not  be  any  reasonable  complaint  made  of 
this  one  plate  growing  out  of  the  fact  that 
it  was  triangular  in  form.  If,  however,  you 
consider  that  it  is  your  duty  to  proceed  fur- 
ther, I  instruct  you  that,  should  you  find 
that  the  plate  was  not  such  as  was  in  ordi- 
nary use  by  the  light  of  my  instructions, 
you  are  then  to  determine  the  two  points  to 
which  I  have  already  adverted:  First, 
whether  or  hot  the  engineer,  by  his  manner 
of  working  on  that  nut  with  the  wrench, 
negligently  caused  that  plate  to  turn;  and, 
if  you  find  that  he  did,  and  that  this  acci- 
dent would  have  been  avoided  had  he  used 
reasonable  care  at  that  time,  then  your  ver- 
dict must  be  for  the  defendant. 

"Now,  it  has  been  suggested  on  the  part 
of  the  defendant  that  it  must  be  that  this 
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man,  Mr.  Rubner,  made  a  mistake.  He 
Tneant  to  do  his  duty.  He  meant  to  do  an 
entirely  proper  thing,  but  it  has  been  sug- 
gested to  you  with  some  force,  in  view  of 
.the  proofs,  that  he  must  have  made  a  mis- 
take, and  that,  instead  of  working  the 
wrench  in  a  direction  to  give  a  motion  of 
that  nut  towards  the  boiler,  he  worked  it 
the  other  way,  and  really  loosened  the  plate 
himself.  Without  admitting  it  at  all,  the 
plaintiff  says  that,  even  if  that  is  so,  it 
would  be  the  result  of  confusion  on  his  part, 
due  to  the  crisis, — to  the  sudden  fear  that 
something  was  going  wrong, —  and  that  the 
law  would  not  visit  him  with  the  consequen- 
ces of  that.  I  instruct  you  that  if  this 
gentleman  did,  by  the  use  of  that  wrench, 
cause  the  loosening  of  this  plate,  it  was 
while  entirely  innocently  done  on  his  part, 
such  negligence  in  law  as  would  preclude 
a  recovery  here;  that  there  was  not  such  a 
condition  or  crisis  of  danger  as  would  just- 
ify your  overlooking  that  which  you  found 
othewise  to  have  been  negligence.  If, 
therefore,  this  accident  was  due  to  that, 
you  must  find  a  verdict  for  the  defendant. 
You  must  also  consider  the  fact  that  this 
leak,  as  it  originally  appeared  may  have 
been  due — although  it  will  be  for  you  to 
say  upon  the  proofs  whether  it  was  or 
not — ^to  the  imperfect  resetting  of  that 
boiler  after  the  inspection  of  August  28th. 
It  was  inspected  on  August  28th,  and  the 
accident  happened  on  August  31st.  The 
engineer  who  was  then  in  charge  has  t^ti- 
fled  that,  it  was  taken  apart,  and  these 
plates  taken  off  on  the  28th,  and  that  he 
himself  put  it  together  again  d,fterwards. 
He  said  he  oiled  up  the  nuts,  and  cleaned 
up  the  plates  of  the  boiler,  and  saw  it  in 
clean  condition  after  the  inspection,  as  he 
put  it  up.  If  it  is  a  fact  that  he  put  it  up 
negligently,  so  that,  with  regard  to  this 
plate  in  question,  he  did  not  put  that  into 
its  seat,  assuming  that  you  find  it  had  a 
seat  (and  that  will  be  for  you  to  say,  de- 
pending upon  your  weighing  the  evidence 
and  the  credence  you  may  give  Mr.  Moore), 
if  there  was  such  a  seat  there,  or  whether 
there  was  one  there  or  not;  if  he  did  not 
adjust  that  plate  correctly  when  he  set  that 
boiler  in  the  manner  he  testified  to  doing  it, 
— setting  it  in  order  after  the  inspection, — 
then  the  defendants  could  not  be  chai^d 
with  the  consequences  of  this  accident;  and 
you  would  have  to  find  a  verdict  in  their 
favor, 

"Lastly,  I  have  to  charge  you  upon  the  ef- 
fect of  the  official  inspection  of  this  boiler, 
so  far  as  it  would  operate  to  relieve  Mr. 
Shoneman,  if  it  would  operate  at  all,  from 
responsibility  in  the  premises.  As  I  have 
already  told  you,  Mr.  Shoneman  was  bound, 
in  the  purchase  of  this  boiler,  and  in  per- 
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mitting  its  continued  use  on  his  premises, 
to  use  such  a  degree  of  care  as  you  would 
find  to  be  the  duty  of  an  ordinarily  careful 
man  under  the  circumstances.  Now,  you 
may  conclude  from  the  proofs,  though  it 
will  be  for  you  to  conclude  one  way  or  the 
other,  that  this  boiler  was  regularly  inspect- 
ed from  the  time  of  its  purchase  down  to 
the  time  of  the  accident,  in  each  year.  It 
was  purchased  in  1888.  The  proofs  would 
justify  your  concluding  that  it  was  inspected 
at  least  once  a  year  in  the  interval  between 
the  purchase  and  the  accident.  You  may  con- 
clude otherwise.  But  you  cannot  help  find- 
ing, because  it  is  undisputed,  that  it  was  in- 
spected by  officials  of  the  city  on  the  28th 
of  August,  1893,  just  tnree  days  before  the 
accident;  As  I  have  already  said  to  you,, 
the  measure  of  care  required  of  Mr.  Shone- 
man being  that  which  you  would  require  of 
an  ordinarily  prudent  citizen  in  the  con- 
duct of  his  business, — such  a  business  as 
this,  needing  the  use  of  a  boiler  and  engine^ 
— ^what  are  you  to  conclude  in  this  case? 
The  system  of  boiler  inspection  is  one  which 
is  created  for  the  safety  of  the  public,  both 
individuals  and  the  general  public;  and,  if 
you  find  such  a  system  in  existence  in  thin 
city  (and  you  are  bound  so  to  find,  because 
the  legislative  creation  of  the  system  is  be- 
fore you,  and  it  is  not  disputed),  then  you 
are  to  consider  that  there  has  been  estab- 
lished by  general  consent  (that  is  to  say,, 
by  the  citizens  of  this  state)  a  certain  meas- 
ure of  care.  Citizens  say  by  their  legisla- 
tion, 'You  must  have  your  boilers  examined^ 
and  you  must  have  skilled  men  appointed  to 
examine  them;  and  if  those  skilled  men  are 
of  the  opinion  that  your  boilers  are  all 
right,  people  may  go  on  and  use  them,  and 
if  they  are  of  the  opinion  that  they  are  de- 
fective, in  any  particular,  people  may  not 
go  on  and  use  them.'  Now,  what  more 
could  Mr.  Shoneman  do,  if  he  was  proceed- 
ing to  buy  a  boiler,  or  proceeding  to  use 
one  that  he  had  bought  some  time  before 
and  if  he  desired  most  earnestly  to  know 
that  the  boiler  was  one  which  could  be 
used  with  ordinary  safety  in  his  establish- 
ment, than  have  it  inspected  by  skilled  in- 
spectors, and  have  it  passed  upon?  And  if 
you  find  that  in  this  case  he  did  so  do,  and 
that  there  was  a  proper  official  inspection 
of  that  boiler,  and  that  the  report  thereon 
was  that  it  was  such  a  boiler  as  might,  not 
only  as  a  whole,  but  with  regard  to  its  sev- 
eral appliances  (among  others,  with  regard 
to  these  triangular  plates,  — this  one  plate 
in  question),  be  used  by  an  ordinarily  pru- 
dent man,  you  are  bound  to  find  a  verdict 
for  the  defendant.  On  the  other  hand,  if 
you  find  that  the  engineer  was  not  guilty 
of  negligence  leading  to  the  accident,  then* 
if  you  also  find  that  the  plate  was  not  such 
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as  was  in  ordinary  use,  and  that  the  in- 
spection was  not  adequate  and  by  official 
city  authority,  you  may  find  a  verdict  for 
the  plaintiff.  Should  you  find  a  verdict  for 
the  plaintiff,  the  measure  of  damages 
would  be  the  pecuniary  value  of  the  life  of 
this  unfortunate  man.  In  order  to  deter- 
mine what  was  the  pecuniary  value  of  his 
life,  you  are  to  consider  his  age  at  the  time 
of  his  death,  which  was  somewhat  less  than 
thirty-three  years.  You  are  to  consider 
the  probable  duration  of  his  life,  in  view  of 
the  proofs  of  the  condition  of  his  health  at 
that  time,  and  the  probabilities  of  his  re- 
maining in  good  health.  You  are  to  con- 
sider the  vicissitudes  of  illness  and  accident 
which  might  terminate  his  life  earlier  than 
in  the  ordinary  course  of  nature  it  would 
terminate ;  and  you  are  to  consider  his  earn- 
ing power,  assuming  him  to  live  for  the 
period  of  time  which,  under  the  proofs  and 
my  instructions,' you  believe  he  would  have 
lived,  and  what  that  would  represent  in 
money  that  he  would  have  earned  in  that 
time;  from  which,  however,  it  is  necessary 
that  you  should  deduct  a  proper  allowance 
which  must  be  made  for  his  own  support 
had  he  continued  to  live,  because,  obviously, 
that  would  not  be  for  the  benefit  of  his  fam- 
ily. You  will  not  make  any  attempt  to  cap- 
italize any  money  which  you  believe  he 
would  have  made  had  he  continued  in  life. 
The  fact  that  he  left  a  family  is  a  fact  which 
is  before  you;  but  that  has  no  bearing  upon 
your  estimate  of  the  damages  which  you 
should  allow.  It  appears  that,  unfortunate- 
ly, he  has  left  two  cnildren  and  a  widow; 
but,  had  he  left  a  dozen  children,  .it  would 
have  had  no  other  bearing  on  this  point. 
It  cannot  affect  your  determination  of  the 
value  of-  his  life.  Of  course,  in  reaching 
your  conclusion  you  will  endeavor,  without 
sentiment,  and  with  a  conscientious  recog- 
nition of  your  duty,  to  settle  these  various 
problems  that  I  have  put  before  you,  run- 
ning down  into  the  one  problem  as  to  the 
propriety  of  that  triangular  plate,  dispas- 
sionately, and  according  to  the  proofs." 

Messrs.  Jofleph  K.  Tanlane  and  Rich- 
ard P.  White,  for  appellant: 

Defendant  was  only  boun4  to  exercise 
ordinary  care  and  diligence  to  furnish  a 
reasonably  safe  and  proper  boiler;  and  he 
was  under  no  absolute  duty  to  furnish  a 
safe  boiler. 

Peoria,  D,  d  E.  R.  Co,  v.  Hardioick,  48 
111.  App.  662;  Doyle  v.  White,  14  Misc.  417, 
35  N.  Y.  Supp.  760;  Probst  v.  Delamater, 
100  N.  Y.  266,  3  N.  E.  184;  Louisville  d  N. 
R.  Co,  V.  Allen,  78  Ala.  494. 

The  test  of  ordinary  care  and  diligence 
is  whether  the  boiler  was  in  ordinary  use. 

Titus  V.  Bradford,  B.  d  K.  R,  Co,  136  Pa. 
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618,  20  Am.  St.  Rep.  944,  20  Atl.  517;  Reese 
V.  Hershey,  163  Pa.  253,  43  Am.  St.  Rep. 
795,  29  Atl.  907. 

If  the  boiler  was  in  ordinary  use,  that  is 
conclusive  of  its  safety. 

Kehler  v.  Schwenk,  144  Pa.  348,  13  L. 
R.  A.  374,  27  Am.  St.  Rep.  633,  22  Atl. 
910;  Keenan  v.  Waters,  181  Pa.  247,  37 
Atl.  342;  Fick  v.  Jackson,  3  Pa.  Super.  Ct. 
378. 

The  burden  of  proof  was  on  the  plain- 
tiff to  show  that  the  Moore  boiler  was  not 
in  ordinary  use. 

Titus  V.  Bradford,  B.  d  K,  R,  Co,  136  Pa. 
618,  20  Am.  St.  Rep.  944,  20  Atl.  517. 

If  the  Moore  boiler  was  in  ordinary  use, 
it  is  wholly  imnmterial  that  other  boilers 
were  safer,  or  better  constructed  and  less 
dangerous,  because  an  employer  is  not  bound 
to  adopt  the  newest  or  latest  improvements. 

Payne  v.  Reese,  100  Pa.  301;  Delaware 
River  Iron-flhip  Bldg.  d  Engine  Works  v. 
Nuttall,  119  Pa.  149,  13  Atl.  65;  Northern 
G.  R,  Co,  V.  Husson,  101  Pa.  1,  47  Am. 
Rep.  090;  Allison  Mfg.  Co.  v.  McCormick, 
118  Pa.  519,.  4  Am.  St.  Rep.  613,  12  Atl. 
273;  Lehigh  d  W,  B,  Coal  Co,  v.  Hayes,  128 
Pa.  294,  5  L.  R.  A.  441,  15  Am.  St.  Rep. 
680,  18  Atl.  387;  Pittsburgh  d  C.  R,  Co.  v. 
Sentmeyer,  92  Pa.  276,  37  Am.  Rep.  684; 
Faber  v.  Carlisle  Mfg.  Co.  126  Pa.  387,  17 
Atl.  621;  Keenan  v.  Waters,  181  Pa.  247, 
37  Atl.  342. 

The  employer  has  the  right  to  select  any 
one  of  several  machines  or  appliances  in  or- 
dinary use  that  he  considers  best  suited  to 
his  purpose;  and  he  cannot  be  held  liable 
for  the  exercise  of  his  judgment,  even  though 
it  may  turn  out  to  be  erroneous. 

Dooner  v.  Delaware  d  B,  Canal  Co.  171 
Pa.  581,  33  Atl.  415;  Kehler  v.  Sohwenk, 
144  Pa.  348,  13  L.  R.  A.  374,  27  Am.  St. 
Rep.  633,  22  Atl.  910;  Barley  v.  Buffalo 
Car  Mfg,  Co,  142  N.  Y.  31,  36  N.  E.  813} 
Richards  v.  Rough,  53  Mich.  212,  18  N.  W. 
785;  Georgia  P.  R.  Co.  v.  Propst,  83  Ala. 
518,  3  So.  764;  Washington  Asphalt  Block 
d  Tile  Co,  V.  Maokey,  15  App.  D.  C.  410; 
Reese  v.  Hershey,  163  Pa.  253,  43  Am.  St. 
Rep.  795,  29  Atl.  907. 

A  master  who  purchases  a  machine  or  ap- 
pliance from  a  reputable  manufacturer  has 
fulfilled  his  full  duty  to  furnish  safe  and 
proper  machinery  to  his  employees. 

Ardesco  Oil  Co,  v.  Qilson,  63  Pa.  146; 
Mansfield  Coal  d  Coke  Co,  v.  McEnery,  91 
Pa.  185,  36  Am.  Rep.  662;  Carlson  v. 
PhceniiD  Bndge  Co.  132  N.  Y.  273,  30  N. 
E.  750;  Shea  v.  Wellington,  163  Mass.  364, 
40  N.  E.  173. 

The  law  presumes  that  public  officers  per- 
form their  duty;  and,  in  fact,  it  presumes 
that  everyone  performs  his  duty  until  the 
contrary  is  shown. 


708 


Pennsylvania  Supbemb  Court. 


Mat, 


Mansfield  Coal  d  Coke  Co,  v.  McEnery, 
01  Pa.  185,  36  Am.  Rep.  662;  Ogleahy  y. 
Missouri  P.  R.  Co.  150  Mo.  137,  61  S.  W. 
758. 

The  burden  of  proof  was  on  the  plaintiff 
to  show  that  the  inspections  were  inade- 
quate. 

Racine  v.  New  York  C.  d  H.  R.  R,  Co,  70 
Hun,  453,  24  N.  Y.  Supp.  388;  McGregor  v. 
Reid,  M,  d  Co.  76  111.  App.  610;  Patton  v. 
Texas  d  P.  R.  Co.  37  C.  C.  A.  56,  96  Fed. 
244;  Bucher  v.  Pryihil,  19  App.  Div.  126, 
45  N.  Y.  Supp.  972;  Alaska  Treadwell  Cold 
Min.  Co.  V.  Whelan,  168  U.  S.  86,  42  L.  ed. 
390,  18  Sup.  Ct.  Rep.  40;  Mansfield  Coal  d 
Coke  Co.  V.  McEnery,  91  Pa.  186,  36  Am. 
Rep.  662. 

Messrs.  Charles  Goldsmitli,  Maarwell 
SteTenson,  and  Tl&ad.  1^  Vaaderslioe, 
for  appellee: 

The  duty  is  on  the  employer  to  furnish 
Ms  employees  reasonably  safe  appliances 
with  which  to  do  the  work  assigned  to  them. 
It  is  also  his  duty  to  know  what  appliances 
are  suitable  and  in  common  and  ordinary 
use  for  the  purpose. 

Bannon  v.  Lutz,  158  Pa.  174,  27  Atl.  800. 

We  find  in  the  possession  of  the  defendant 
a  defective  and  unsafe  boiler,  made  so  by 
reason  of  the  use  of  a  plate  not  used  any- 
where else,  and  used,  according  to  the  testi- 
mony, upon  only  one  or  two  boilers,  such  as 
the  defendant  had.  Having  shown  that  this 
contrivance  was  not  in  ordinary  use,  and 
having  shown,  also,  that  there  were  other 
appliances  or  contrivances  which,  if  applied 
tc*  this  cap  or  plate,  would  have  rendered  it 
perfectly  safe,  the  burden  then  shifted  to 
the  defendant  to  show  what  he  attempted 
to  show  in  his  defense,  and  that  was :  ( 1 ) 
That  the  engineer  did  a  careless  thing  in 
attempting  to  screw  up  the  plate  under 
pressure;  (2)  that  the  plate  and  boiler 
were  in  ordinary  use;  (3)  that  he  had  done 
all  that  a  prudent  nmn  could  do  to  deter- 
mine whether  this  was  a  safe  boiler  or  not ; 
(4)  the  inspection  by  the  city  officials  re- 
lieved him. 

Where  there  is  conflicting  testimony  as  to 
the  reasonable  safeneas  of  the  appliances, 
etc.,  the  question  is  for  the  jury. 

Philadelphia,  W.  d  B.  R.  Co.  v.  Keenan, 
103  Pa.  124. 

Where  there  is  any  evidence  of  negligence 
on  the  part  of  the  defendant  it  must  be 
submitted  to  the  jury. 

Murphy  v.  Crossan,  98  Pa.  495;  Phila- 
delphia, W.  d  B.  R.  Co.  V.  Keenan,  103  Pa. 
124;  Spear  v.  Philadelphia,  W.  d  B.  R.  Co. 
119  Pa.  61,  12  Atl.  824;  Kohler  v.  Pennsyl- 
vania R.  Co.  135  Pa.  357,  1  Atl.  1049; 
Olossen  v.  Gehman,  147  Pa.  619,  23  Atl. 
843;  Cougle  v.  McKee,  151  Pa.  602,  25  Atl. 
115;  Walhert  v.  Trexler,  156  Pa.  112,  27  Atl. 
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65;  Bannon  v.  Lutz,  158  Pa.  166,  27  Atl. 
890  ;FoZfc  v.  Sohaeffer,  186  Pa.  255,  40  AtL 
401. 

The  inspection  of  the  officials,  unless 
adequate  and  proper,  rose  no  higher  than 
any  other  inspection  by  servants  of  the  em- 
ployer, and  at  any  rate  was  properly  sub- 
mitted to  the  jury  upon  the  question  of 
whether  the  employer  had  exercised  due 
care. 

Flike  V.  Boston  d  A.  R.  Co.  53  N.  Y.  549, 
13  Am.  Rep.  545 ;  Booth  v.  Boston  d  A.  R. 
Co.  73  N.  Y.  38,  29  Am.  Rep.  97;  Mehan  v. 
Syracuse,  B.  d  N.  Y.  R.  Corp.  73  N.  Y.  586; 
Fnller  v.  Jetoett,  80  N.  Y.  46,  30  Am.  Rep. 
575:  New  York,  L.  E.  d  W.  R.  Co.  v.  BelU 
112  Pi:..  400,  4  Atl.  50;  Lewis  v.  Seifert,  116 
Pa.  (i28,  2  Am.  St.  Rep.  031,  11  Atl.  514; 
Smith  V.  Hillside  Coal  d  I.  Co.  186  Pa.  28, 
40  AU.  287. 

Dean,  J.,  delivered  the*  opinion  of  the 
court: 

The  defendant  is  a  merchant  in  the  city 
of  Philadelphia,  using  steam  power  in  con- 
ducting his  business.  On  the  31st  of  Au- 
gust, 1893,  plaintiff's  husband,  Thomas 
Service,  was  killed,  not  exactly  by  a  boiler 
explosion,  but  by  the  sudden  and  unusual 
escape  of  steam  in  great  force  and  large 
volume  from  the  end  of  the  boiler.  At  the 
time  of  the  accident  the  boiler  and  engine 
were  in  charge  of  one  Rubner,  a  competent 
engineer.  Service,  the  deceased,  was  a  sort 
of  porter  or  "all  around  man"  in  the  estab- 
lishment. At  the  exact  time  of  his  death 
he  was  helping  the  engineer  in  the  boiler 
room.  Krom  the  testimony  of  the  engineer, 
who  is  the  only  living  witness  as  to  how  the 
accident  occurred,  the  boiler  and  all  its  at- 
tachments were  in  proper  order  in  the 
morning  when  the  fire  was  kindled.  About 
1 1  o'clock  in  the  forenoon  he  heard  a  hissing 
noise,  as  if  of  escaping  steam,  in  the  end 
of  the  boiler,  where  was  a  three-cornered 
plate  covering  three  of  the  boiler  tubes,  and 
secured  by  bolt  and  nut.  He  discovered  a 
small  jet  of  steam,. about  the  diameter  of  a 
lead  pencil,  escaping  from  one  side  of  the 
plate,  which  to  him  indicated  the  plate  was 
loose.  At  his  request,  Service  handed  him 
a  wrench,  wherewith,  by  screwing  down  the 
nut  on  the  bolt,  the  plate  would  be  made 
tight.  As  he  turned  the  wrench,  the  three- 
cornered  plate,  instead  of  tightening,  turned 
around  with  the  wrench,  greatly  enlai^ng 
the  aperture,  whereby  the  steam  escaped  with 
gi*eat  force  in  large  quantity,  severely,  though 
not  fatally,  scalding  the  engineer,  but  Serv- 
ice so  badly  that  he  died  in  twenty  minutes. 
The  plaintiff,  alleging  that  defendant  had 
furnished  a  dangerously  constructed  boiler, 
and  one  not  in  ordinary  use,  brought  this 
suit  for  damages.    The  learned  judge  of  the 
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court  below,  in  a  charge  admirable  fov  its 
luddness,  as  well  as  exhaustiveness,  in  that 
it  presented  impartially  every  question 
which  could  be  raised  on  the  evidence,  sub- 
mitted the  case  to  the  jury  to  find  whether 
the  construction  of  the  boiler,  as  to  this 
plate  and  the  method  of  attachment,  was 
such  as  was  in  ordinary  use,  and  had  been 
inspected  while  in  use  with  ordinary  care; 
saying  to  them,  if  they  found  against  de- 
fendant in  these  particulars,  they  might 
find  a  verdict  for  plaintiff.  There  was  a 
verdict  for  plaintiff  in  sum  of  $5,000,  and 
from  the  judgment  entered  on  it  we  have 
this  appeal  by  defendant,  with  five  assign- 
ments of  error.  No  one  of  them  is  of  suffi- 
cient merit  to  warrant  discussion,  except 
the  fifth,  which  asks  the  court,  under  all 
the  evidence,  to  direct  a  verdict  for  defend- 
ant. The  case  is  a  close  one.  We  have 
most  carefully  considered  the  evidence  in  all 
its  bearings,  and  the  law  that  applies  to  it, 
and  have  concluded  that  to  permit  the  judg- 
ment, under  the  undisputed  or  established 
facts,  to  stand,  would  fix  a  precedent  prac- 
tically imposing  on  the  employer  the  re- 
sponsibility of  an  insurer  of  his  employees 
against  accident.  However  varying  may  be 
the  rule  in  some  other  states,  in  this  it  is 
settled.  Take  the  rule  as  stated  by  our 
Brother  Mitchell  in  Titus  v.  Bradford,  B. 
d  K.  R,  Co,  136  Pa.  618,  20  Am.  St.  Rep. 
044,  20  Atl.  617.  He  says:  "Absolute  safe- 
ty is  unattainable,  and  employers  are  not 
insurers.  They  are  liable  for  the  conse- 
quences, not  of  danger,  but  of  negligence; 
and  the  unbending  test  of  negligence  in 
methods,  machinery,  and  appliances  is  the 
ordinary  usage  of  the  business.  No  man  is 
held  by  law  to  a  higher  degree  of  skill  than 
the  fair  average  of  his  profession  or  trade; 
and  the  standard  of  due  care  is  the  conduct 
of  the  average  prudent  man."  For  this 
rule  he  cites  not  lees  than  six  of  our  own 
cases  which  preceded  it,  and  certainly  not 
less  than  ten  have  followed;  the  latest  being 
Keenan  v.  Waters,  181  Pa.  247,  37  Atl.  342. 
Of  course,  a  steam  boiler  is  dangerous,  even 
if  of  the  very  best  construction.  All  that 
can  be  hoped  for  is  that  the  danger  shall  be 
minimized  by  care  in  construction  and  use. 
Take  the  undisputed  facts  as  to  the  care  ex- 
ercised by  the  owner  in  the  selection  of  this 
boiler.  When  he  bought  it,  three  years  be- 
fore the  accident,  he  inquired  of  a  large 
number  of  business  men  who  had  knowledge 
on  the  subject  as  to  the  best  boiler,  and 
came  to  the  conclusion  to  see  Edward  J. 
Moore,  who  was  said  to  sell  a  nonexplosivc 
boiler  which  he  had  invented.  He  sent  for 
Moore,  who  came.  He  determined  to  take 
this  one,  after  Moore  had  pointed  out  its  ex- 
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cellencies  and  superiority.  He  paid  a  high* 
er  price  for  it  than  many  others  were  of- 
fered for.  Moore  gave  him  the  names  of  a 
large  number  of  persons  who  had  bought 
and  were  then  using  the  boiler.  He  then 
employed  Rubner,  a  competent  engineer. 
This  is  conceded  by  plaintiff.  He  ran  the 
boiler  and  engine  for  about  three  years,  or 
up  to  the  date  of  the  accident,  without  com- 
plaint as  to  its  safety.  It  was  operated 
for  nearly  four  years  afterwards,  when  it 
was  sold,  only  because  a  larger  one  was 
needed.  Moore,  from  whom  the  boiler  had 
been  purchased,  had  a  large  experience  in 
the  use  of  boilers,  and  then  invented  this 
pattern.  He  testifies  that  he  recommended 
this  boiler  to  Shoneman  as  the  only  nonex- 
plosivc boiler  then  in  use;  that  it  was  used 
all  over  the  United  States,  and  to  some  ex- 
tent in  Europe;  that  at  the  date  of  the  pur- 
chase there  were  twelve,  and  at  the  date  of 
the  accident  eighty-three,  of  the  same  type 
in  use  in  Philadelphia  and  vicinity;  that 
the  boiler  was  perfectly  safe,  and  that  he 
had  never  known  of  an  accident  by  reason 
of  their  use.  He  gives  the  names  and  pla- 
ces of  business  of  those  using  the  boiler  at 
the  date  of  the  purchase  by  Shoneman,  and 
of  many  of  those  who  used  it  afterwards. 
Other  witnesses— engineers — ^were  called, 
who  had  charge  of  the  same  kind  of  boilers, 
and  testified  that  they  believed  it  entirely 
safe.  Their  opinion  was  that  the  accident 
arose  from  attempting  to  screw  down  the 
plate  while  the  pressure  from  the  steam  was 
on;  that  Rubner  should  first  have  either 
drawn  his  fires,  or  directed  the  escape  of 
steam  through  the  safety  valve,  before  at- 
tempting to  manipulate  the  screw.  This, 
however,  is  immaterial,  for  the  competency 
of  the  engineer  is  conceded  by  plaintiff; 
hence,  if  the  accident  came  from  his  neglect, 
the  defendant  is  not  answerable  to  a  co- 
employee  for  it;  and  so  the  court  instructed 
the  jury.  The  question  is  whether  Shone- 
man negligently  furnished  to  Service  and 
other  employees  dangerous  machinery  or  ap- 
pliances wherewith  to  carry  on  the  oper- 
ations of  his  business.  And,  as  is  said  in 
Titus  V.  Bradford  B,  d  K,  R,  Co.  136  Pa. 
618,  20  Am.  St.  Rep.  944,  20  Atl.  517,  the 
unbending  test  of  negligence  is  the  ordinary 
usage  of  the  business.  The  care  exhibited 
by  defendant  in  the  selection  of  this  boiler 
then  in  use,  and  which  to  him  seemed  safer 
than  other  boilers;  the  long  use  of  it  with- 
out complaint  by  the  engineer;  that  it  was 
extensively  used  and  favored  by  many  other 
owners  and  manufacturers, — absolutely  re- 
but the  charge  of  n^iligence.  Assume  that 
there  was  some  conflict  in  the  evidence  as 
to  whether  the  plate  over  the  tubes  could 


soo 


Pennsylvania  Supbeme  Coubt. 


Hat, 


have  been  made  safer  by  some  other  device 
or  arrangement,  nevertheless,  defendant  was 
not  bound  to  adopt  the  safest  attachment. 
Over  and  over  we  have  said  no  such  burden 
is  imposed  upon  an  employer.  Assuredly, 
there  were  in  use  thousands  of  different  pat- 
terns of  other  boilers  which  had  no  such  at- 
tachment; but  there  was  no  evidence  that 
this  had  ever  been  rejected  because  unsafe,  or 
that  it  had  not  such  extended  use  as  defend- 
ant claimed,  and  adduced  evidence  to  estab- 
lish. He  was  neither  a  boiler  maker,  nor 
an  engineer.  He  could  only  select  one  at  the 
suggestion  of  those  who  used  boilers,  or  on 
the  recommendation  of  those  who  w^ere  ex- 
perts. If,  in  the  exercise  of  business  pru- 
dence, he  got  an  unsafe  boiler,  yet  one  which 
was  in  ordinary  use,  he  is  not  answerable 
for  the  consequences. 

Another  point  was  made  at  the  trial  which 
calls  for  mtice.  It  was  alleged  on  the  part 
of  plaintiff  that  there  was  no  proper  inspec- 
tion of  the  boiler;  that  age  and  use  had  in- 
paired  its  strength,  and  that  the  consequent 
weakness  may  have  aggravated  the  disaster, 
if  it  did  not  cause*  it.  We  cannot  see  how 
other  than  one  >iew  can  be  taken  of  the 
evidence;  either  the  accident  was  caused  by 
the  unsafe  design  of  the  plate  over  tho 
tubes,  or  by  the  negligence  of  the  engineer 
in  manipulating  the  nut  with  the  wrench; 
but,  assume  that  neither  was  the  cause,  and 
that  it  had  its  source  in  the  weakness  of  an 
impaired  boiler,  then  was  there  sufficient 
evidence  of  neglectful  inspection  to  render 
defendant  answerable?  The  boiler  was 
several  times  inspected  by  the  official  boiler 
inspector  of  the  city,  who  declared  it  to  be 
in  safe  condition;  the  last  time  just  three 
days  before  the  accident,  when  the  inspector, 
after  examination,  delivered  to  defendant  his 
official  certificate  of  inspection,  setting  out 
that  the  boiler  would  stand  a  working  pres- 
sure of  90  pounds  to  the  square  inch, — ^just 
tw^ice  that  which  was  on  it  when  the  acci- 
dent occurred.  This  official  must  be  pre- 
sumed to  have  done  his  duty.  Nor  is  there 
anything  in  the  evidence  to  rebut  that  pre- 
sumption. But,  even  if  he  failed,  how  can 
defendant  be  held  responsible?  He  had  not 
the  knowledge  which  fitted  him  to  inspect. 
What  else,  in  the  exercise  of  care,  could  he 
do,  than  rely  upon  the  official  certificate  of 
a  competent  and  sworn  officer?  We  think 
there  was  no  evidence  from  which  the  jury 
could  find  absence  of  care  on  part  of  defend- 
ant in  this  particular.  To  hold  otherwise 
would  place  employers  in  a  situation  of  as 
great  risk  as  that  of  accident  insurance  com- 
panies. 

The  judgment  is  reversed,  and  judgment 
is  entered  for  defendant. 
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V. 

Simon  MAY. 
(210  Pa.  616.) 

The  occapant  of  the  lower  floor*  of  a 
bvlldlnff,    TTho    blocks    the    stfUrway 

leading  from  the  upper  floor  to  the  ^ound 
BO  that  a  tenant  of  such  floor,  in  seekinj^  to 
escape  a  fire.  Is  compelled  to  drop  a  con- 
siderable distance  to  reach  the  ground.  Is 
liable  for  the  Injury  resulting  to  him  there- 
from. 

(February  20,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Ck)mmon  Pleas,  No.  1,  for 
Philadelphia  County  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

From  the  testimony  at  the  trial  it  ap- 
peared that  the  plaintiff  and  his  brother  oc- 
cupied the  fifth  story  of  a  building  of  which 
defendant  occupied  the  lower  floors.  A  fire 
occurred  in  the  building,  and  plaintiff,  in 
attempting  to  escape  by  a  flight  of  stairs, 
found  the  exit  cut  off  by  obstructions  placed 
by  defendant.  He  then  attempted  to  use  a 
rope  fire  escape  which  did  not  reach  below 
the  second  story,  and  was  compelled  to  drop 
from  the  end  of  it  to  the  ground  to  bis  in- 
jury. 

Further  facts  appear  in  the  opinion. 

Mr.  Samuel  Englander,  for  appellant: 

The  statement  filed  in  this  action  is  suf- 
ficient whichever  way  it  is  looked  at,  wheth- 
er the  clause  impliedly  charging  the  de> 
fendant  as  lessor  is  treated  as  an  induce- 
ment, and  is  immaterial,  and  can  be  treated 
as  surplusage,  or  whether  treated  as  a  ma- 
terial allegation,  and  thus  charging  a 
double  cause  of  action,  to  wit,  charging  him 
as  landlord  and  as  cotenant. 

Inducement  states  under  what  circum- 
stances the  contract  was  made,  and  is  ex- 
planatory. 

5  Am.  &  Eng.  Enc  Law,  p.  355;  Erie 
City  Iron  Works  v.  Barber,  118  Pa.  6,  12 
Atl,  411;  Martens  v.  O'Connor,  101  Wis. 
20,  76  N.  W.  774;  Repsher  v.  Shane,  3 
Yeates,  575;    Spencer  v.  Dawson,  1  Moody 


NOTB. — As  to  effect  of  intervening  cause  on 
liability  for  negligence,  see  also  cases  in  note* 
to  Smith  V.  County  Court,  8  L.  R.  A.  82,  and 
Smithwick  V.  Hall  &  U.  Co.  12  L.  R.  A.  279; 
also  the  later  cases,  in  this  series,  of  Pennsyl- 
vania R.  Co.  V.  HammiU,  24  L.  R.  A.  531; 
Goodlander  Mill  Co.  v.  Standard  Oil  Co.  27  L.  R. 
A.  583 ;  Stone  v.  Boston  &  A  R.  Co.  41  L.  R. 
A.  794  :  •  Southern  R.  Co.  v.  Webb.  59  L.  R.  A. 
109 ;  Cole  v.  German  Sav.  &  L.  Soc.  63  L.  R.  A. 
416;  Hebert  v.  Lake  Charles  Ice,  Light,  &  Wa- 
terworks Co.  64  L.  R.  A.  101;  Nelson  v.  Nar- 
ragansett  Electric  Lighting  Co.  67  L.  R.  A.  116. 
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&  R.  562;  Oeddia  ▼.  Irvine,  5  Pa.  508 ;  Mil- 
tenherger  v.  Schlegel,  7  Pa.  241;  Smith  v. 
Teacle,  8  Pa.  Co.  Ct.  150;  Kline  v.  Outh- 
art,  2  Penr.  &  W.  490;  Com.  use  of  Haffey 
V.  Haffey,  6  Pa.  348 ;  Fiteon  v.  Dunbar,  28 
Pa.  476;  Frankum  v.  Falmouth,  2  Ad.  & 
El.  452;  22  Enc.  PL  &  Pr.  p.  604;  WaZ«;i  v. 
Hastings,  20  Colo.  243,  38  Pac.  324; 
McAdams  v.  Sutton,  24  Ohio  St.  333. 

If  a  number  of  grounds  or  causes  of  ac- 
tion are  alleged,  and  only  one  proved,  the 
plaintiff  can  succeed. 

Thomas  v.  Central  R,  Co,  194  Pa.  511,  45 
Atl.  344;  Valentine  v.  A,  Colbum  Co.  10 
Pa.  Super.  Ct.  453 ;  Coates  v.  Chapman,  195 
Pa.  109,  45  Atl.  676;  Snyder  v.  Witmer,  12 
W.  N.  C.  301;  Mclntire  v.  Westmoreland 
Coal  Co.  118  Pa.  108,  11  Atl.  808;  Sidwell 
V.  Evans,  1  Penr.  &  W.  383,  21  Am.  Dec. 
387;  22  Enc.  PI.  &  Pr.  p.  567;  Platz  v. 
MoKean  Ttcp.  178  Pa.  601,  3G  Atl.  136;  Ben 
Franklin  F,  Ivs.  Co,  v.  Flynn,  98  Pa.  627 ; 
Pennsylvania  F,  Ins.  Co,  v.  Dougherty,  102 
Pa.  508;  Magill  v.  Swearingen,  10  Pa.  497; 
McEachin  v.  Steioart,  106  N.  C.  338,  US. 
E.  274. 

Plaintiff's  injuries  were  the  proximate  re- 
sult of  defendant's  negligence^  exclusive  of 
statutory  regulation. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  487. 
488;  Hey  v.  Philadelphia,  81  Pa.  44,  22 
Am.  Rep.  733;  Oil  City  Cos  Co,  v.  Robin- 
son, 99  Pa.  1 ;  Bunting  v.  Hogsett,  139  Pa. 
363,  12  L.  R.  A.  268,  23  Am.  St.  Rep.  192, 
21  Atl.  31,  33,  34;  Quigley  v.  Delaware  d 
H.  Canal  Co,  142  Pa.  388,  24  Am.  St.  Rep. 
504,  21  Atl.  827;  Drake  v.  Kiely,  93  Pa. 
492;  Vallo  v.  United  States  Exp,  Co,  147 
Pa.  404,  14  L.  R.  A.  743,  30  Am.  St.  Rep. 
741,  23  Atl.  594;  Sturgis  v.  Kountz,  165 
Pa.  358,  27  L.  R.  A.  390,  30  Atl.  976;  Wcft- 
ster  T.  Monongahela  River  Consol.  Coal  de 
Coke  Co,  201  Pa.  278,  50  Atl.  964;  Pitts- 
burgh V.  Orier,  22  Pa.  54,  60  Am.  Dec.  65 ; 
Scott  V.  Hunter,  46  Pa.  192,  84  Am.  Dec. 
542;  Morrison  v.  Davis,  20  Pa.  171,  57  Am. 
Dec  695;  Brown  v.  Lynn,  31  Pa.  510,  72 
Am.  Dec.  768;  McOrew  v.  Stone,  53  Pa. 
436;  Chambers  v.  Carroll,  199  Pa.  371,  49 
Atl.  128;  Seioell  v.  Moore,  166  Pa.  570,  31 
Atl.  370. 

Plaintiff's  injuries  were  the  proximate  re- 
iiult  of  defendant's  negligent  act,  by  act  of 
assembly  of  June  8,  1893. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  478; 
Lederman  v.  Pennsylvania  R,  Co,  165  Pa. 
118,  44  Am.  St.  Rep.  644,  30  Atl.  725;  Con- 
nor v.  Electrio  Traction  Co.  173  Pa.  602,  34 
Atl.  238. 

The  fact  that  the  statute  or  ordinance  in 
question  does  not  in  terms  impose  a  civil 
liability  for  its  violation  does  not  affect  evi- 
dence of  its  violation  as  going  to  show  neg- 
ligence. 
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21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  483; 
Pauley  v.  Steam  Gauge  d  Lantern  Co,  131 
N.  Y.  90,  15  L.  R.  A.  194,  29  N.  E.  999; 
Parker  v.  Barnard,  135  Mass.  116,  46  Am. 
Rep.  450;  Correll  v.  Burlington,  C.  R.  d  M. 
River  R,  Co.  38  Iowa,  120,  18  Am.  Rep.  22 ; 
Reynolds  v.  Hindman,  32  Iowa,  146;  Dodge 
V.  Burlington,  C,  R.  d  M.  River  R,  Co,  34 
Iowa,  276;  Bott  v.  Pratt,  33  Minn.  323,  63 
Am.  Rep.  47,  23  N.  W.  237;  GaHbaldi  v. 
O'Connor,  112  111.  App.  53;  King  v.  Russell, 
6  East,  429;  Com,  v.  Passmore,  1  Serg.  & 
R,  217;  People  v.  Cunningham,  1  Denio, 
524,  43  Am.  Dec.  709 ;  Murphy  ▼.  Leggett, 
29  App.  Div.  309,  51  N.  Y.  Supp.  472,  Af- 
firmed in  164  N.  Y.  121,  58  N.  E.  42;  Line- 
hen  V.  Western  Electrio  Co,  29  App.  Div. 
463,  61  N.  Y.  Supp.  1080. 

Mr,  George  P.  Rich,  for  appellee: 

The  probable  consequence  is  one  that  is 
more  likely  to  follow  the  supposed  cause 
than  it  is  to  fail  to  follow  it. 

Hoag  v.  Lake  Shore  d  M.  S,  R,  Co,  85  Pa. 
293,  27  Am.  Rep.  653 ;  South  Side  Pass.  R. 
Co.  v.  Trich,  117  Pa.  390,  2  Am.  St.  Rep. 
672,  11  Atl.  627;  Wood  v.  Pennsylvania  R, 
Co,  177  Pa.  306,  35  L.  R.  A.  199,  55  Am.  St. 
Rep.  728,  36  Atl.  699;  Swanson  v.  Cran- 
dall,  2  Pa.  Super.  Ct.  89;  Elliott  v.  Alle- 
gheny County  Light  Co,  204  Pa.  568,  54  Atl. 
278. 

Although  the  defendant's  violation  of  a 
statute,  and  the  plaintiff'^  injuries  oonser 
quent  thereupon,  be  shown,  the  former  will 
not  be  liable  merely  because  his  act  consti- 
tuted a  violation  of  the  law,  but  only  if  it 
proximately  caused  the  injuries  complained 
of. 

Christner  v.  Cumberland  d  E,  L,  Coal  Co, 
146  Pa.  07,  23  Atl.  221 ;  Sev^ll  v.  Moore, 
166  Pa.  570,  31  Atl.  370;  21  Am.  &  Eng. 
Enc.  Law,  p.  480. 

Plaintiff  sought  to  amend  by  introducing 
a  new  cause  of  action,  to  wit,  an  action  of 
tort,  for  obstructing  a  stairway,  after  the 
statute  of  limitations,  to  wit,  two  years, 
had  become  a  bar.  This  cannot  be  permit- 
ted. 

Royse  ▼.  May,  93  Pa.  454;  Philadelphia 
V.  Hestonville,  M.  d  F,  R,  Co,  203  Pa.  38, 
52  Atl.  184;  Qrier  v.  Northern  Assur,  Co. 
183  Pa.  334,  39  Atl.  10;- Murphy  v.  Craw- 
ford, 114  Pa.  496,  7  Atl.  142;  Trego  v. 
Lewis,  58  Pa.  463 ;  Smith's  Appeal,  108  Pa. 
508;  Duffey  v.  Houtz,  105  Pa.  96;  Tyrrill 
v.  Lamb,  96  Pa.  464. 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

In  the  statement  of  claim  filed  by  the 
plaintiff  in  this  case  it  was  averred  that  the 
plaintiff's  firm  "rented  the  fifth  floor  of  the 
said  building  of  the  defendant,  who  was 
then  and  there  lessee  of  the  entire  prcmi- 
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868,"  and  that  it  was  the  duty  of  defendant 
to  accord  to  the  plaintiff  ready  and  con- 
venient ingress  and  egress  from  the  build- 
ing by  the  back  stairway;  and  it  was 
chax^ged  that  the  defendant  had  negligently 
violated  such  duty  by  blocking  up  the  stair- 
way by  placing  boxes  upon  it.  Upon  the 
trial  it  appeared  that  plaintiff *s  firm  did 
not  rent  from  defendant,  but  that  both 
leased  from  a  third  party,  agent  for  the 
owner  of  the  building.  Plaintiff  moved  to 
amend  the  statement  to  accord  with  the 
facts,  but  the  court  refused  to  aHo>y  the 
amendment,  holding  that  it  would  intniduce 
^  new  cause  of  action.  No  exception  was 
taken  to  the  refusal  to  allow  plaintiff  to 
amend.  At  the  dose  of  the  plaintiff's  testi- 
mony a  compulsory  nonsuit  was  entered, 
which  the  court  subsequently  refused  to 
take  off.  This  refusal  is  the  only  qnention 
properly  raised  upon  this  appeal.  It  seem<< 
that,  while  the  trial  judge  was  of  opinion 
that  there  was  a  material  variance  between 
the  allegations  and  the  proof,  yet  the  re- 
fusal to  take  off  the  nonsuit  was  based  upon 
the  ground  that  the  negligence  of  the  de- 
fendant was  not  the  proximate  cause  of  the 
accident.  An  examination  of  the  statement 
shows  that  the  substantial  cause  of  action 
which  it  sets  forth  is  that  upon  which  the 
plaintiff  relied  at  the  trial.  The  statement 
as  to  the  respective  tenancies  of  the  parties 
was  merely  explanatory,  and  might  have 
been  omitted.  It  is  clearly  set  out  that  the 
plaintiff's  firm  were  occupants  of  the  fifth 
fioor  of  the  building,  and  the  defendant 
"then  and  there  occupied  certain  floors  of 
said  building  below  plaintiff;"  that  de- 
fendant, his  servants,  and  agents  permitted 
and  caused  to  be  placed  upon  a  certain 
stairway,  leading  to  and  from  the  fifth  floor, 
divers  boxes,  so  that  the  stairway  became 
choked  and  blocked  with  said  boxes,  and  in- 
gress to  and  egress  from  the  fifth  floor  by 
way  of  said  stairway  was  cut  off,  and,  as  a 
result  thereof,  the  plaintiff  was  injured. 
This  was  a  direct  averment  of  negligence  on 
the  part  of  the  defendant,  which  the  evi- 
dence produced  at  the  trial  tended  to  prove. 
We  think  it  was  sufficient.  See  Coates  v. 
Chapman,  105  Pa.  109,  45  Atl.  676.  In  his 
opinion  refusing  to  take  off  the  nonsuit  the 
trial  judge  says  that,  under  the  evidence, 
the  jury  would  have  been  warranted  in 
finding  that  the  boxes  placed  by  defendant's 
workmen  upon  the  back  stairway  constitut- 
ed the  obstruction  which  prevented  the 
plaintiff  from  making  use  of  that  means  of 
exit.  But  he  does  not  think  this  act  of  neg- 
ligence can  be  considered  as  the  proximate 
cause  of  the  injuries  which  resulted  to 
plaintiff.  .  In  this  conclusion  we  cannot 
agree.  A  case  much  like  the  present  one  in 
some  of  its  facts  was  Sewell  v.  Moore*  166 
69  L.  R.  A. 


Pa.  570,  31  Atl.  370.  There  the  plaintiff 
was  prevented  from  reaching  the  fire  escape 
by  the  fact  that  the  door  leading  to  it  wa» 
locked,  and  she  then  jumped  from  a  win- 
dow, and  was  injured.  The  court  said,  at 
page  576  of  166  Pa.,  page.  373  of  31  Atl.: 
"The  difiiculty  was  in  the  locking  of  the 
door  that  led  to  .  .  .  [the  fire  escape] 
on  the  third  floor.  The  plaintiff  got  to  this 
in  time,  and,  had  it  been  open,  as  it  should 
have  been,  she  could  have  escaped  .  .  . 
injury.  .  .  .  The  only  proximate  and 
effective  cause  of  the  injury  was  the  locking 
of  the  door."  A  cause  is  not  too  remote 
merely  because  it  produces  the  damages  by 
means  of  an  intermediate  agency.  Where 
the  injury  was  the  immediate  consequence 
of  some  peril  to  which  the  injured  party 
was  obliged  to  expose  himself  in  order  to 
avoid  the  peril  arising  from  the  defendant's 
negligence,  it  is  proximate  enough.  Pitts- 
burgh V.  Orier,  22  Pa,  54,  60  Am.  Dec.  66 ; 
Vallo  V.  United  States  Exp.  Co.  147  Pa. 
404,  14  L.  R.  A.  743,  30  Am.  St.  Rep.  741, 
23  Atl.  594.  The  cases  upon  this  subject 
are  reviewed  in  Gudf elder  v.  Pittsburg,  C. 
C,  d  8t,  L.  Co,  207  Pa.  629,  57  Atl.  70;  and 
the  test  of  proximate  cause  is  again  cited 
as  being  whether  the  facts  between  the  n^- 
ligent  act  and  the  final  result  to  the  plain- 
tiff constitute  a  continuous  succession  of 
events,  so  linked  together  that  they  become 
a  natural  whole. 

In  the  present  case,  danger  from  fire  was 
reasonably  to  be  apprehended  and  guarded 
against  at  all  times.  The  stairways,  both 
front  and  back,  formed  the  natural  means 
of  passage  to  and  from  the  upp6r  stories, 
and  common  prudence  required  that  they  be 
kept  free  from  obstructions.  When  the  serv- 
ants of  the  defendant  blocked  up  the  pas- 
sageway, they  may  not  have  anticipated  that 
a  fire  would  occur  so  soon ;  but  they  were  re- 
sponsible for  any  resulting  damage  which 
might  be  caused  by  their  careless  act.  The 
result  might  have  been  a  fall  upon  the  stair- 
way by  someone  seeking  to  pass.  It  might 
have  resulted  in  damage  in  more  than  one 
unforeseen  direction.  But  as  it  was,  it  so 
happened  that,  imder  the  imperative  neces- 
sity of  escaping  from  the  fire,  the  plaintiff 
sought  to  descend  the  stairway.  Had  it  been 
unobstructed,  he  could  readily  have  escaped 
in  that  way.  But  he  says  in  his  testimony 
that  the  boxes  which  had  lyeen  placed  in  the 
way  by  the  defendant's  servants  cut  him  off. 
Being  in  extreme  peril,  and  acting  upon 
what  seemed  to  him  the  best  judgment,  he 
says  that  the  only  way  of  escape  he  then 
found  open  was  through  a  window  and  down 
a  rope,  and  then  by  a  drop  to  the  ground. 
In  following  this  method  he  received  the  in- 
juries for  which  he  here  seeks  to  recover. 
If   the    jury    believe   the    testimony  of  the 
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plaintiff,  it  presents  a  succession  of  events 
which  may  properly  be  considered  as  un- 
broken. Certainly,  if  the  sequence  of  events 
as  they  actually  did  occur  had  been  suggest- 
ed beforehand  to  the  mind  of  a  reasonably 
prudent  man,  he  would  have  thought  it 
quite  possible  for  them  to  follow. 

Our  conclusion  in  this  case  is  that,  if  the 
stairs  were  so  obstructed  that  the  plaintiff 


could  not  reasonably  make  use  of  them,  such 
obstruction  may  have  fairly  been  held  to  be 
the  proximate  and  effective  cause  of  the  in- 
jury suffered  by  the  plaintiff.  The  assign- 
ment alleging  error  in  the  refusal  to  take 
off  the  nonsuit  is  sustained. 

The  judgment  is  reversed,  and  a  proce" 
dendo  is  awarded. 


UNITED  STATES  CIRCUIT  COURT  OF    APPEALS,    THIRD    CIRCUIT. 


SUPREME    COUNCIL    AMERICAN    LE- 
GION OF  HONOR,  Plff.  in  Err., 

V. 

Henry  B.  LIPPINCOTT  to  Use  of  George 
L.  Lippincott. 

(67  C.  C.  A.  650,  134  Fed.  824.) 

1.  An  election  to  treat  the  orlirlnal 
contract  an  still  In  force,  upon  notlfica- 
tlob  of  reduction  in  the  amonnta  of  certtfi- 
cates  in  a  mutual  benefit  society,  adhered  to 
for  two  yeara  and  five  months.  Is  not  subject 
to  change,  so  as  to  permit  a  certificate  holder 
to  treat  the  contract  as  rescinded,  and  sue 
for  assessments  paid. 

2.  Breach  of  the  contract  of  a  mntnal 
henellt  noclety  by  arbitrary  redac- 
tion of  the  amonnta  of  ontstandlnir 
eertlllcateii  is  not  a  continuing  one,  so  as 
to  entitle  a  certificate  holder  to  elect  to  treat 
the  contract  as  rescinded  at  any  time  before 
the  time  set  for  performance. 

(February  13,  1905.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Penn- 
sylvania to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  as- 
sessments alleged  to  have  been  wrongfully 
exacted  upon  a  mutual  benefit  certificate. 
Reversed. 

The  facts  are  stated  In  the  opinion. 

Argued  before  AcJieson,  Dallas,  and  Cfray, 
Circuit  Judges. 

Messrs.  Murdoch  Kendriok  and 
Frank  P.  Prlokard*  for  plaintiff  in 
error : 

Plaintiff  was  not  entitled  to  change  his 
election. 

Johnstone  v.  Milling,  L.  R.  16  Q.  B.  Div. 
460;  Morgan  v.  McKee,  77  Pa.  228;  Ding- 
ley  V.  Oler,  117  U.  S.  490-603,  29  L.  ed.  984r- 
988,  6  Sup.  Ct.  Rep.  850. 

Mr.  J.  H.  Brinton,  for  defendant  in 
error: 

Even  though  the  payments  were  volun- 


NoTB. — As  to  right  to  rescind  or  abandon 
contract  because  of  other  party*s  default,  see 
Lake  Shore  A  M.   8.   R.  Co.   v.  Richards,   30 
Jj.  R.  A.  33,  and  fto<e. 
«0  L.  R.  A. 


tary,  the  contracting  parties  were  not  upon 
equal  terms,  and  for  that  reason  the  doc- 
trine of  anticipatory  breach,  as  laid  down 
in  Johnstone  v.  Milling,  L.  R.  16  Q.  B.  Div. 
460;  Hochsier  v.  De  La  Tour,  2  El.  &  Bl. 
678,  22  L.  J.  Q.  B.  N.  S.  455 ;  and  Frost  v. 
Knight,  L.  R.  7  Exch.  114, — does  not  apply, 
because  the  doctrine  there  laid  down  is 
limited  to  contracts  not  even  partially  per- 
formed by  either  party. 

Jessop  V.  Ivory,  158  Pa.  71,  27  Atl.  840. 

The  notice  of  an  intention  not  to  perform 
the  contract,  if  not  accepted  by  the  other 
party  as  a  present  breach,  remains  only  a 
matter  of  intention,  and  may  be  withdrawn 
at  any  time  before  the  performance  is  in 
fact  due. 

Zuck  V.  McClure,  98  Pa.  541 ;  Ripley  v. 
M*Clure,  4  Exch.  345 ;   Leake,  Contr.  873. 

Although,  as  a  general  rule,  a  payment 
exacted  as  a  condition  to  the  performance  of 
a  contract  cannot  be  considered  compulsory 
if  the  nonperformance  of  the  contract  would 
jeopardize  the  plaintiff's  rights,  he  having 
partially  performed,  the  payment  under  pro- 
test is  compulsory. 

Niedermeyer  v.  University  of  Missouri,  61 
Mo.  App.  654;  Westlake  v.  8t.  Louis,  77 
Mo.  47,  46  Am.  Rep.  4 ;  Bomer  v.  State,  42 
App.  Div.  430,  59  N.  Y.  Supp.  96;  Buford 
V.  Loner gan,  6  Utah,  301,  22  Pac.  164;  Cor- 
kle  V.  Maxwell,  3  Blatchf.  413,  Fed.  Cas. 
No.  3,231. 

AokMon,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  was  decided  by  this  court  in  Supreme 
Council  A.  L.  B.  v.  Black,  59  C.  C.  A.  414, 
123  Fed.  650,  that,  by  reason  of  the  adop- 
tion by  the  corporation  of  the  by-law  reduc- 
ing the  insurance  certificate  from  $5,000  to 
$2,000,  and  putting  the  by-law  into  effect  by 
making  assessments  on  the  reduced  basis^ 
and  notifying  the  certificate  holders,  a  oer* 
tificate  holder  who  had  performed  his  part 
of  the  contract,  and  had  not  consented  to 
the  reduction,  might  elect  to  treat  the  con- 
tract as  rescinded,  and  sue  immediately  to 
recover  back  all  the  asseflsments  he  had  paid 
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under  his  certificate.  We  applied  to  the 
case  the  principle  enunciated  in  Hochster  v. 
De  La  Tour,  2  El.  &  Bl.  678;  Johnstone  v. 
AHling,  L.  R.  16  Q.  B.  Div.  460,  and  Roehm 
V.  Horst,  178  U.  S.  1,  13,  44  L.  ed.  953,  95S 
20  Sup.  Ct.  Rep.  780,  that  when  one  party  to 
a  contract  to  be  pedformed  at  a  future  time 
announces  his  intention  not  to  perform  it, 
the  other  party,  if  he  chooses,  may  elect  to 
act  upon  such  announcement  as  a  wrongful 
renunciation  of  the  contract,  and  may  there- 
upon treat  the  same  as  a  breach  of  the  con- 
tract, and  bring  suit  at  once  for  such  breach. 
Black  had  given  immediate  notice  that  he 
regarded  the  by-law  as  a  breach  of  the  con- 
tract, and  he  promptly  brought  his  action. 
In  the  subsequent  case  of  Supreme  Council 
A.  L.  H,  V.  Daiic,  64  C.  C.  A.  435,  130  Fed. 
101,  we  held  that  the  certificate  holder  there 
suing  had  not  lost  his  right  to  treat  the 
contract  as  rescinded,  and  recover  back  the 
assessments  he  had  paid,  simply  because  of 
a  delay  of  two  years  and  three  months  in 
giving  notice  of  his  election  to  do  so;  he 
having  done  nothing  in  affirmance  of  the  by- 
law or  indicating  a  waiver  of  his  right  to 
treat  the  contract  as  rescinded,  and  having 
done  no  act  tending  to  mislead  the  corpora- 
tion ;  and  it  not  appearing  that  the  corpora- 
tion had  suffered  any  injury  from  the  de- 
lay of  the  plaintiff  in  signifying  his  election 
to  rescind.  The  present  case  differs  from 
the  two  former  ones  (the  Cases  of  Black 
and  Daix)  in  this:  That,  immediately  up- 
on the  adoption  and  putting  into  effect  of 
the  by-law,  the  plaintiff  (Lippincott)  made 
his  election  not  to  treat  the  contract  under 
his  $5,000  certificate  as  at  an  end,  or  broken, 
but  to  keep  the  contract  in  full  force,  and 
to  maintain  unimpaired  all  his  rights  there- 
under; and  to  that  position  he  steadfastly 
adhered  for  a  period  of  two  years  and  five 
months.  The  court  below,  in  its  opinion, 
says:  ''The  unquestioned  facts  show  plain- 
ly that  the  plaintiff,  by  his  words  and  con- 
duct, declared  his  intention  not  to  assent 
to  the  reduction  of  his  certificate,  but  to 
hold  on  to  the  original  agreement."  To 
this  latter  end  he  protested  against  the  at- 
tempted reduction,  offered  to  pay  assess- 
ments upon  the  full  face  of  his  certificate, 
and  thereafter  paid  assessments  based  upon 
the  reduced  amount,  but  always  under  pro-, 
test,  until  February  28,  1903,  when  he  wrote 
to  the  local  council:  "I  shall  discontinue 
to  pay  the  dues  and  assessments  on  the 
$5,000  certificate  issued  to  me,  and  will  ask 
you  to  return  me  the  amount  paid  by  me  on 
the  same  up  to  October  1,  1900,  at  which; 
time,  by  the  adoption  of  the  resolution,  you 
abrogated  your  contract  with  me."  Now,  un- 
doubtedly the  plaintiff  had  kept  his  contract 
alive,  so  that,  if  he  had  died  between  October 
1,  1900,  and  February  28,  1903,  his  benefici- 
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ary  (Mrs.  Lippincott)  could  have  recovered 
the  amount  of  his  insurance  certificate, 
$5,000.  The  protests  which  accompanied  the 
plaintiff's  payments  of  assessments  were  in- 
tended merely  to  preserve  his  contract 
rights  under  his  $5,000  certificate,  and  had 
no  other  effect. 

This  action  was  brought  on  March  18, 
1903,  for  the  recovery  of  the  dues  and  as- 
sessments paid  by  the  plaintiff  under  his 
certificate  prior  to  October  1,  1900,  the  date 
when  the  reducing  by-law  of  August,  1900, 
went  into  effect.  Anticipatory  breach  of  the 
contract  is  the  ground  of  recovery  relied  on. 
Can  the  plaintiff  recover,  in  view  of  his  elec- 
tion, made  in  October,  1900,  not  to  accept 
the  defendant's  action  as  an  anticipatory 
breach,  but  to  treat  the  contract  as  continu- 
ing in  full  force,  his  subsequent  retention 
of  membership  in  the  order,  and  his  pay- 
ments of  assessments  down  to  February  28, 
1903  T  This  question  can  best  be  answered 
by  referring  to  what  was  said  in  Hochster 
V.  De  La  Tour,  2  El.  &  Bl.  678,  Johnstone 
V.  Milling,  L.  R.  16  Q.  B.  Div.  460*,  and 
Roehm  v.  Uorst,  178  U.  S.  1,  13,  44  L.  ed. 
953,  958,  20  Sup.  Ct.  Rep.  780,  the  leading 
cases  on  the  subject  of  anticipatory  breaches 
of  contracts.  We  extract  from  these  eases 
the  following  principles:  Where  one  party 
to  a  contract  to  be  performed  in  the  future, 
before  the  time  for  performance  arrives,  re- 
fuses to  perform,  or  declares  his  intention 
not  to  perform,  he  thereby,  so  far  as  he  i* 
concerned,  declares  his  intention  then  and 
there  to  rescind  the  contract.  Such  renun- 
ciation, however,  in  and  of  it«elf  does  not 
work  a  rescission,  for  one  party  to  a  con- 
tract cannot,  by  himself,  rescind  it.  But  by 
making  the  wrongful  renunciation  he  enti- 
tles the  other  party,  if  he  pleases,  to  agree 
to  the  contract  being  put  an  end  to,  subject 
to  the  retention  by  him  of  his  right  to  bring 
an  action  in  respect  to  such  wrongful  re- 
scission. L.  R.  16  Q.  B.  Div.  467.  A  decla- 
ration by  the  promisor,  before  the  time  for 
performance  has  arrived,  of  his  intention 
not  to  perform,  is  not  in  itself,  and  unlesis 
acted  on  by  the  promisee,  a  breach  of  the 
contract.  Such  declaration  only  becomes  a 
wrongful  act  if  the  promisee  elects  to  treat 
it  as  such.  If  he  docs  so  elect,  it  becomes  a 
breach  of  contract,  and  he  can  recover  upon 
it  as  much.  Id.  473.  In  Johnstone  v.  Mill- 
ing, L.  R.  16  Q.  B.  Div.  460,  467,  Lord 
Esher,  Master  of  the  Rolls,  said:  "Th^ 
other  party  may  adopt  such  renunciation  of 
the  contract  by  so  acting  upon  it  as,  in  ef- 
fect, to  declare  that  he,  too,  treats  the  con- 
tract as  at  an  end,  except  for  the  purpose 
of  bringing  an  action  upon  it  for  the  dam- 
ages sustained  by  him  in  consequence  of 
such  renunciation.  He  cannot,  however, 
himself  proceed  with  the  contract  on  the 
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footing  that  it  still  exists  for  other  pur- 
poses, and  also  treat  such  renunciation  as 
an  immediate  breach.  If  he  adopts  the  re- 
nunciation, the  contract  is  at  an  end,  except 
for  the  purposes  of  the  action  for  such 
wrongful  renunciation.  If  he  does  not  wish 
to  do  so,  he  must  wait  for  the  arrival  of  the 
time  when,  in  the  ordinary  course,  a  cause 
of  action  on  the  contract  would  arise.  He 
must  elect  which  course  he  will  pursue." 

Now,  the  plaintiff  was  not  bound  by  the 
action  of  the  corporation  in  adopting  the 
by-law  of  1900  and  putting  it  into  effect. 
His  contract  remained  unaffected.  But  he 
acquired  the  right  of  electing?  either  to  treat 
the  attempted  reduction  of  his  certificate  as 
a  breach  of  the  contract  and  ground  for 
making  an  end  of  it  with  an  immediate 
right  of  action  for  the  recovery  of  damages, 
or  else  to  hold  fast  to  his  contract.  The 
plaintiff  chose  the  latter  course.  He  elected 
to  keep  the  contract  alive,  and  did  so.  The 
court  below  did  not  doubt  that  the  plaintiff 
had  elected  to  keep  the  contract  alive.  In 
its  opinion  the  court  states  the  question 
here  to  be  "the  right  of  a  member  of  the  de- 
fendant order  to  rescind  his  contract  after 
having  once  elected  not  to  rescind."  And 
the  court  held  that  the  plaintiff  was  not 
precluded,  even  after  the  lapse  of  two  years 
and  five  months,  from  making  a  second  elec- 
tion to  rescind  the  contract.  To  this  view 
we  cannot  assent.  In  the  circumstances  we 
think  it  was  not  open  to  the  plaintiff  to 
make  a  second  election,  reversing  his  former 
one.  Clough  v.  London  d  N,  W.  R.  Co,  Jj. 
R.  7  Exch.  26,  34.  Speaking  of  the  right  of 
election  to  avoid  a  sale  of  personalty,  the 
court  there  said:  "And  we  further  agree 
that  the  contract  continues  valid  till  the 
party  defrauded  has  determined  his  election 
by  avoiding  it.  And,  as  is  stated  in  Com. 
Dig.  Election,  c.  2,  if  a  man  once  deter- 
mines his  election  it  shall  be  determined 
forever ;  and,  as  is  also  stated  in  Com.  Big. 
Eleotion,  c  1,  the  determination  of  a  man's 


election  shall  be  made  by  express  words  or 
by  act.  And  consequently  we  agree  with 
what  seems  to  be  the  opinion  of  all  the 
judges  below,  that,  if  it  can  be  shown  that 
the  London  Pianoforte  Company  have  at 
any  time  after  knowledge  of  the  C^aud, 
either  by  express  words  or  by  unequivocal 
acts,  affirmed  the  contract,  their  election  has 
been  determined  forever." 

The  principle  of  the  finality  of  an  elec- 
tion once  made  is  applicable,  we  think,  to 
the  present  case. 

We  see  no  ground  upon  which  the  plain- 
tiff can  avoid  the  election  he  made  in  Oc- 
tober, 1900.  We  cannot  agree  that  it  was 
**a  hasty  and  ill-advised  decision."  It 
seems  to  us  to  have  been  intelligently  and 
deliberately  made  upon  full  knowledge  of  all 
the  facts.  Moreover,  the  plaintiff  rested 
content  with  his  election  for  two  years  and 
five  months.  His  election  to  keep  the  con- 
tract alive  is  not  now  open  to  reconsidera- 
tion. Nor  can  we  give  our  assent  to  the 
proposition  urged  by  the  defendant  in  error 
that  the  breach  of  contract  was  a  continuing 
one,  and  therefore  that  the  plaintiff  could 
rescind  the  contract  at  any  time  up  to  the 
time  set  for  performance.  All  the  grounds 
warranting  rescission  existed  and  were  com- 
plete at  the  time  the  plaintiff  made  his 
original  election.  The  right  of  the  plaintiff 
to  abrogate  the  contract  was  gone  forever 
when  he  elected  not  to  rescind.  His  exer- 
cise of  the  right  of  election  fixed  the  con- 
tractual relations  of  the  parties.  Those  re- 
lations were  not  thereafter  subject  to 
change  at  the  mere  pleasure  of  the  plain- 
tiff. 

The  views  we  have  above  expressed  re- 
quire us  to  render  the  judgment  following: 
The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  is  remanded  to  that 
court,  with  direction  to  enter  judgment  in 
favor  of  the  defendant  non  obstante  vere- 
dicto. 
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B.  A-  TAYLOR,  Auditor  of  Madison  Coun- 
ty, et  al,  Plffs.  in  Err., 

V. 

Eugenia  J.  CRAWFORD  et  al. 

( Ohio ) 

•SeetloH  8  of  as  act  entitled  **An  Act  to 

*Headuote  by  the  Coubt. 


Provide  for  tlie  Cleanlnir  Out  and 
Keeplngr  In  Repair  of  Pnblle  DItciieii, 

Drains,  and  Water  Courses,  et  cet."  (05  Ohio 
Laws.  p.  155),  passed  April  15,  11H)2,  is  not 
iDvalld,  as  beinpr  in  coDfiict  with  |  19  of 
article  1.  or  f  16  of  article  1,  or  with  anj* 
other  provision  of  the  Constitution  of  the 
state  of  Ohio. 


(June  27,  1905.) 


Note. — Maintenance  of  drainage  ditches. 

The  general  question  as  to  the  liability  for 
the  expense  of  drainn}?e  Is  considered  In  a  note 
to  Heffner  ▼.  Case  & 'Morgan  Counties,  58  L.  R. 
A.  353.  But  after  the  drainage  system  has 
69  L.  R.  A. 


been  installed  there  are  necessarily  some  ex- 
penses attending  Its  maintenance  in  a  working 
condition,  and  some  attention  and  care  are  also 
necessiiry  to  preserve  Its  efficiency.  The  ques- 
tion then  arises,  Upon  whom  are  these  burdens 
cast?     Primarily  these  matters  are  controlled 
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ERROR  to  the  Circuit  Court  for  Madi- 
son County  to  review  a  judgment  re- 
versing a  judgment  of  the  Court  of  Common 
Pleas  in  favor  of  defendants  in  a  suit  to 
enjoin  proceedings  for  the  cleansing  of  a 
draining  ditch.    Reversed, 

Statement  by  Priee,  J.: 

The  plaintiffs  below  filed  their  petition 
praying  for  an  injunction  against  the  plain- 
tiffs in  error,  who  were  proceeding  to  make 
an  assessment  on  the  lands  of  the  plaintiffs 
and  others  to  pay  for  the  cleaning  out  of 
a  certain  ditch  which  had  been  established 
in  1886.  The  surveyor  and  auditor  were 
acting  under  the  provisions  of  f  3  of  an  act 
of  the  general  assembly  entitled  ''An  Act 
to  Provide  for  the  Cleaning  Out  and  Keep- 
ing in  Repair  of  Public  Ditches,  Drains,  and 
Water  Courses,  et  oeV*     (95  Ohio  Laws,  p. 


155),  passed  April  15,  1902.  Among  other 
claims  which  are  noticed  in  the  opinion,  it 
is  alleged  that  said  section  conflicts  with 
S  19  of  article  1  of  our  state  Constitution. 
The  averments  of  the  petition  were  met  by 
an  answer,  and  the  case  was  heard  in  the 
court  of  common  pleas  on  the  evidence,  and 
that  court  found  for  the  defendants,  the 
auditor  and  surveyor.  On  appeal  the  case 
was  again  heard  in  the  circuit  court,  where 
a  perpetual  injunction  was  granted  on  the 
ground  that  said  S  3  is  unconstitutional. 
Krror  is  prosecuted  in  this  court  to  obtain  a 
reversal  of  the  judgment  of  the  circuit 
court. 

Messrs,  C.  R.  Hombeok  and  T*  J.  Dvm- 
oaiit  for  plaintiffs  in  error : 

The  assessing  of  property  for  the  pur- 
pose of  public  improvement,  such  as  the 


by  the  provisions  of  statutes.  It  is  not  desir- 
able to  set  these  provisions  out,  because  not 
only  are  they  easy  of  access  in  the  statute 
books,  but  consultation  of  the  latest  edition  of 
the  statute  book  will  insure  the  securing  of  the 
provisions  in  force,  which  could  not  be  assured 
in  any  other  way.  The  construction  which  the 
courts  have  given  to  the  statutes  may,  however, 
be  helpful,  not  only  in  determining  what  the 
present  law  Is,  but  also  In  understanding  the 
meaning  of  terms  in  future  statutes ;  and  there- 
fore a  short  review  of  the  decisions  will  be  at- 
tempted. The  adoption  of  plans  for  the  im- 
provement of  lands  by  concerted  action  under 
legislative  authority  for  its  drainage  is  of  com- 
paratively recent  origin,  so  that  the  body  of 
onse  law  Is  somewhat  limited,  and  many  of  the 
problems  have  not  yet  been  solved. 

Rlyht  of  landovcner  to  compel  repair. 

After  a  landowner  has  been  assessed,  some- 
times for  a  large  amount,  for  the  construction 
of  a  drainage  system  on  the  theory  that  his 
property,  will  be  benefited  by  the  Improvement 
he  is  usually  deeply  interested  in  having  the 
system  maintained  in  a  working  condition ;  and 
the  question  arises.  What  right  has  he  to  compel 
the  officials  charged  with  the  care  of  the  im- 
provement to  perform  their  duty?  The  statutes 
usually  contain  an  express  provision  upon  this 
subject;  but  It  has  been  held  that  a  landowner 
who  has  been  assessed  for  the  construction  and 
repair  of  a  drainage  ditch  cannot  compel  the 
commissioners,  by  mandamus,  to  levy  an  assess- 
ment to  repair  a  lateral  which  has  become  ob- 
structed so  that  his  land  is  not  drained,  where 
they  have  no  funds  on  hand  to  devote  to  that 
purpose,  and  the  statute  authorizes  them,  under 
such  circumstances,  to  petition  the  court  for 
the  making  of  an  assessment ;  since,  the  matter 
l^eing  within  their  discretion,  it  cannot  be  con- 
trolled by  mandamus,  unless  It  shall  be  made  to 
appear  that  their  refusal  is  arbitrary  and 
amounts  to  a  fraud,  or  their  motive  Is  to  accom- 
plish their  own  personal  or  selfish  ends.  Brom- 
well  V.  Flowers  (111.)  75  N.  B.  487.  The  court, 
however,  in  that  case,  because  of  failure  to 
state  the  contrary  in  the  petition,  assumed  that 
the  lateral  ditches  were  in  that  district  kept 
in  repair  by  the  landowners  Individually  bene- 
fited t^^ereby.  and,  assuming  that  to  be  true, 
69  L.  R.  A. 


it  would  be  unjust  to  compel  others  to  con- 
tribute towards  the  repair  of  the  lateral  throuKh 
the  petltloner*8  land. 

A  mandamus  will  not  lie  to  compel  a  town- 
ship trustee  to  remove  obstructions  from  a 
drain,  where  the  provisions  of  the  statute  mak- 
ing it  his  duty  to.  repair  and  remove  obstruc- 
tions from  ditches  or  drains  theretofore  ob- 
structed are  unconstitutional  and  void.  Tyler 
V.  S^tate,  83  Ind.  563. 

A  landowner,  having  the  right  by  law  to 
enter  upon  the  lands  of  another  to  remove  ob- 
structions inadvertently  or  negligently  placed 
in  a  legally  established  ditch  by  such  other  for 
temporary  purposes  which  are  easily  removed, 
cannot  stand  by  and  await  the  ruin  of  his 
crops,  and  hold  the  other  liable  therefor.  In  the 
absence  of  evidence  that  the  obstructions  were 
wilfully  placed  therein  for  the  purpose  of  creat- 
ing obstructions.    Chambers  v.  Kyle,  87  IndL  83. 

Action  hy  offloials. 

The  duty  of  looking  after  the  repair  should 
be,  and  usually  Is,  Imposed  by  statute  upon  the 
officials  to  whose  care  the  improvement  has  been 
committed,  either  upon  their  own  Initiative  or 
upon  petition  by  Interested  property  owners. 
The  repair  is  usually  regarded  as  a  matter  of 
routine  duty,  and  does  not  require  the  com- 
plicated processes  necessary  for  the  original 
establishment  of  the  ditch. 

The  law  contemplates,  in  providing  the  ease- 
ment of  a  drain,  that  it  will  require  that  It  be 
kept  In  repair  in  order  to  preserve  its  useful- 
ness, and  does  not,  in  requiring  notice  to  adjoin- 
ing owners  when  the  ditch  is  originally  opened, 
demand  that  notice  of  Its  repair  or  reopening 
shall  be  given  In  the  same  manner  In  order  to 
validate  assessment  for  such  repair.  Yeomans 
V.  Riddle,  84  Iowa,  147,  60  N.  W.  886. 

The  propriety  of  having  an  existing  drain 
cleaned  out  does  not  necessarily  need  to  be  de- 
termined by  commissioners  or  Jurors,  unless  In- 
volving more  than  cleansing.  Where  a  drain 
has  once  been  legally  made  there  Is  a  presump- 
tion that,  if  necessary  at  all,  it  should  be  kept 
In  reasonable  order.  Barker  v.  Vernon  Twp. 
63  Mich.  516.  30  N.  W.  175. 

A  provision  in  a  drainage  law  authorising 
township  trustees  to  repair  and  remove  obstroc- 
tions  from  public  ditches  is  not  unconstitntlODaJ 
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<»Rfltnict]Tig  or  'cleaning  of  ditches,  or  re- 
moving obstructions  therefrom,  is  not  re- 
pugnant to  any  provision  of  the  Constitu- 
tion. 

Bill  V.  Bigdon,  6  Ohio  St.  243,  67  Am. 
Dec  289;  Scovill  v.  Cleveland,  1  Ohio  St. 
126;  JHeeveB  v.  Wood  County,  8  Ohio  St. 
333;  Thompson  v.  Wood  County,  11  Ohio 
St.  678;  Chamberlain  v.  Cleveland,  34  Ohio 
St.  551;  Lima  v.  Lima  Cemetery  Aeso.  42 
Ohio  St  128,  51  Am.  Rep.  809. 

It  is  not  the  province  of  a  court  to  de- 
clare laws  unconstitutional  because  they  are 
unwise. 

Cincinnati,  W,  d  Z.  R.  Co.  v.  Clinton 
County,  1  Ohio  St.  78;  Black,  Constr.  & 
Interpretation  of  Laws,  p.  93;  Curryer  v. 
Merrill,  25  Minn.  1,  33  Am.  Rep.  450. 

Nonresident  o^i'ners  cannot  be  counted 
either  for  or  against  the  improvement. 


Burgett  v.  tJorrie,  25  Ohio  St.  368 ;  Bays 
V.  Jones,  27  Ohio  St.  218;  Makemson  v. 
Kauffman,  35  Ohio  St.  444;  Corry  v.  Qay- 
nor,  22  Ohio  St.  584;  Cincinnati,  M.  d  L. 
Traction  Co,  v.  Feliw,  25  Ohio  C.  C.  393; 
Snell  V.  Cincinnati  Street  R.  Co,  60  Ohio  St. 
256,  54  N.  E.  270. 

Messrs,  Murray  ft  Emerj,  for  defend- 
ants in  error: 

A  statute  which  attempts  to  give  those 
resident  landowners  along  the  line  of  the 
ditch  the  right  attempted  to  be  given  by 
§  3,  and  precludes  nonresidents  from  exer- 
cising the  same  rights;  and  which  also  per- 
mits a  resident  landowner  to  impose  the 
burden,  as  in  this  case,  of  a  tax  or  assess- 
ment amounting  to  a  large  sum  upon  him, 
— is  an  unjust  and  unfair  discrimination 
between  persons  of  the  same  class. 

State  V.   Gardner,  58   Ohio  St.   699,  41 


because  it  vests  In.  those  officials  a  discretionary 
authority  to  determine  when  repairs  are  neces- 
sai-y  without  requiring  notice  to  be  given  of  the 
Intention  to  order  the  repairs.  Weaver  v. 
Templin,  113  Ind.  298,  14  N.  E.  600. 

A  provision  in  a  drainage  law  authorizing 
township  trustees  to  repair  and  remove  obstruc- 
tions from  public  ditches,  and  apportion  and 
assess  the  cost  thereof  upon  the  lands  which 
will  be  benefited  according  as,  in  their  Judgment, 
such  benefits  accrue,  and  requiring  notice  to  be 
given  of  the  assessment,  and  permitting  any 
person  aggrieved  thereby  to  appeal,  is  consti- 
tutional and  valid,  although  It  limits  the  ques- 
tion to  be  tried  on  appeal  to  the  cost  of  such 
repairs  or  removals  and  what  amount  thereof 
should  be  assessed  on  each  tract  of  land  af- 
fected. Trimble  v.  McGee,  112  Ind.  307.  14 
N.  B.  83 ;  Wisman  v.  McGee,  112  Ind.  600,  14 
N.  B.  375. 

In  repairing,  reopening,  and  deepening  county 
drainage  ditches  the  board  of  supervisors  need 
not  take  the  proceedings  required  by  statute 
for  the  original  construction  of  the  ditch,  where 
the  statute  provides  a  scheme  for  such  repairs 
without  taking  such  steps.  Yeomans  v.  Riddle, 
84  Iowa,  147,  60  N.  W.  886. 

The  courts  have  no  power  to  enjoin  a  county 
surveyor  from  repairing  a  public  ditch  by  clean 
Ing  it  out  to  its  full  dimensions,  where  he  was 
served  by  a  landowner  Interested  with  the  statu- 
tory notice  to  make  such  repairs,  and  exercised 
the  discretion  committed  to  him  by  the  law  by 
determining  that  it  was  his  duty  to  make  such 
repairs.  In  the  absence  of  a  showing  that  he  pro- 
posed to  exceed  his  authority  by  doing  some 
thing  beyond  the  mere  restoration  of  the  ditch 
to  its  original  dimensions.  Amoss  v.  Lassell, 
122  Ind.  36,  23  N.  E.  626. 

The  land  of  a  single  owner,  through  which 
is  constructed  a  ditch  proposed  to  be  cleaned 
and  widened,  is  ''adjacent'*  thereto  within  the 
meaning  of  a  statute  requiring,  as  a  condition 
precedent  to  the  exercising  of  the  power  to 
clean  and  widen,  the  filing  of  a  petition  by  "one 
or  more*'  persons  owning  lands  adjacent  to  the 
ditch  to  be  cleaned.  Kent  v.  Perkins,  36  Ohio 
St.  639. 

What  is  repair  r 

In  order  to  come  within  the  provisions  of  the 
e9  L.ILA. 


statute  authorizing  and  controlling  the  repair 
of  ditches,  the  proceeding  must  be  limited  to  a 
maintenance  of  the  ditch  in  the  condition  in 
which  the  construction  proceedings  had  left  it. 
Repair  proceedings  cannot  be  used  to  complete 
work  which  had  been  left  Incomplete,  nor  to  en- 
large work  which  was  Inadequate  as  originally 
constructed. 

The  statutory  power  given  county  surveyors 
to  keep  ditches  *-ln  repair  to  the  full  dimension 
as  to  width  and  depth  as  required  in  the  origi- 
nal specifications"  must  be  confined  strictly  to 
keeping  ditches  in  repair  to  those  dimensions, 
and  does  not  authorize  the  enlargement  thereof 
beyond  the  original  dimensions.  Pries  v.  Brier. 
Ill  Ind.  65,  11  N.  E.  958. 

A  county  surveyor  has  no  power,  under  a 
statute  authorizing  him  to  repair  public  ditches 
to  the  full  dimensions  as  required  in  the  origi- 
nal 8peclfi'»atlon«».  to  il'«n«»r'  t*i'»pef  ••  n  an  I  '•on- 
strnct  a  ditch  wider  and  deeper  than  the  origi- 
nal ditch  was  constructed,  or  to  complete  an  in- 
complete one,  or  to  correct  what  he  deems  to  be 
faults  in  the  original  construction ;  nor  can  he 
Justify  his  acts,  in  an  action  to  set  aside  the 
assessment  levied  therefor,  on  the  ground  that 
part  of  the  original  proceeding  was  void,  or 
collaterally  attack  that  proceeding  by  proof 
that  those  who  constructed  the  original  ditch 
did  not  dig  it  as  deep  as  the  specifications  re- 
quired.    Uomack  v.  Uobbs  (Ind.)  32  N.  B.  307. 

The  statutory  authority  of  township  trustees 
to  repair  and  remove  obstructions  from  public 
ditches  is  limited  to  a  restoration  of  the  ditch 
as  nearly  as  practicable  to  its  original  condi- 
tion, and  does  not  authorize  the  construction  of 
a  new  ditch  or  the  enlargement  and  improve- 
ment of  an  existing  one,  except  in  so  far  as  such 
repairs  or  removals  necessarily  enlarge  and  im- 
prove It;  and  an  assessment  levied  on  land  for 
the  cost  of  such  unauthorized  work  Is  Invalid 
and  unenforceable.  Weaver  v.  Templln,  113 
End.  208,  14  N.  10.  600. 

I>eepenlng  a  drainage  ditch  by  dredging  for  a 
distance  of  nearly  20  miles  at  an  expense  of 
nearly  |25,000  is  not  a  repair  of  the  ditch ;  and 
It  is  immaterial  that  a  portion  of  the  deepening 
is  rendered  necessary  by  the  fact  that  the  bot- 
tom of  the  open  ditch  has  become  filled  with 
mud  so  as  to  be  above  the  level  of  the  laterals 
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L.  R.  A.  689,  65  Am.  St.  Rep.  785,  51  N. 
E.  136;  Palmer  v.  Tingle,  55  Ohio  St.  423, 
45  N.  E.  313;  Harmon  v.  State,  66  Ohio  St. 
249,  58  L.  R.  A.  618,  64  N.  E.  117;  State  v. 
Qravett,  65  Ohio  St.  289,  55  L.  R.  A.  791, 
87  Am.  St.  Rep.  605,  62  N.  E.  325;  State 
ex  rel.  Schwartz  v.  Ferris,  53  Ohio  St.  314, 
30  L.  R.  A.  218,  41  N.  E.  579;  Hocking 
Valley  Coal  Co.  v.  Roaser,  53  Ohio  St.  12, 
29  L.  R.  A.  386,  53  Am.  St.  Rep.  622,  41 
N.  E.  263;  Williams  v.  Donough,  65  Ohio 
St.  499,  56  L.  R.  A.  766,  63  N.  E.  84;  State 
ex  rel.  McKell  v.  Robins,  71  Ohio  St.  273, 
73  N.  E.  470. 

No  tax  or  aasessraent  can  be  levied,  ex- 
cept for  a  public  purpose. 

2  Dill.  Mun.  Corp.  §  587;  Blue  v.  Wentz, 
64  Ohio  St.  247,  43  N.  E.  493;  Reeves  v. 
Wood  County,  8  Ohio  St.  333. 

The  act  contemplates  that  the  person  who 


makes  the  affidavit  shall  be  the  only  per- 
son who  makes  the  finding  of  tne  necessity: 
and  the  affidavit  itself  is  such  a  finding. 
It  takes  from  the  proper  administrative  of- 
ficers the  power  to  act  in  local  improve- 
ments, and  confers  this  power  upon  a  pri- 
vate individual,  without  appeai  or  redress 
to  the  persons  interested. 

Harmon  v.  State,  66  Ohio  St  249,  58 
L.  R.  A.  618,  64  N.  E.  117;  State  ex  rel. 
Broerman  v.  Hamilton  County,  54  Ohio  St. 
333,  43  N.  E.  587. 

The  legislature  has  not  the  power  to 
confer  upon  the  auditor  the  duties  imposed 
by  this  act. 

Page  v.  Allen,  58  Pa.  338,  98  Am.  Dec. 
272;  HuUe  v.  State,  35  Ohio  St.  421;  State 
ex  rel.  Broerman  v.  Hamilton  County,  54 
Ohio  St.  333,  43  N.  E.  587. 


which  drnin  Into  tt.     People  ea  rel.     Miinster- 
man  v.  McDoiiRnl,  205  111.  636,  69  N.  E.  05. 

Under  a  petition  to  clean  out  a  ditch,  trus- 
tees have  no  power  to  make  an  order  for  a  new 
ditch,  or  deepen  or  widen  one  already  construct- 
ed.   Deiiyer  v.  Rlmnert,  1  Ohio  O.  r.  73. 

An  assessment  on  land  for  the  cost  of  repairs 
to  a  public  ditch  cnnnot  be  sustnlned  for  ex- 
cavating and  repairing  a  ditch  on  a  different 
line  from  that  designated  in  the  orij^lnal  «peclfl 
cations,  where  the  surveyor  had  no  authority 
to  expend  money  for  other  purposes,  or  for  con- 
structing and  excavating  a  ditch  In  another 
place  from  the  line  upon  which  It  was  originally 
located.  Taylor  v.  Brown,  127  Ind.  293,  26 
N.  R.  822. 

There  can  be  no  enlargement  so  as  to  take 
additional  land  without  making  additional  com- 
pensation for  the  property  so  taken.  Owens- 
boro  V.  Brocklng,  27  Ky.  L.  Bep.  1086,  87  S.  W. 
1086. 

But  a  landowner  cannot  maintain  a  collateral 
suit  to  be  relieved  from  an  assessment  for  the 
repair  of  a  public  ditch  on  the  ground  that  the 
township  trustee  performing  the  work  exceeded 
his  statutory  authority  by  proceeding,  under  the 
guise  of  repairing,  to  widen  and  deepen  the 
ditch  beyond  Us  original  dimensions,  although 
such  a  defense  might  have  defeated  the  assess- 
ment,— at  least  to  the  extent  of  the  excess  of 
cost  created  by  such  unauthorized  work, — by 
appealing  from  the  assessment.  Dunkle  v.  Her- 
ron,  115  Ind.  470.  18  N.  R.  12. 

But  the  fact  that  the  ditch  was  never  fully 
completed  will  not  prevent  a  repair  of  the  part 
that  was  finished. 

The  county  sui-veyor,  whose  duty  It  Is  to  re- 
pair public  ditches,  has  Jurisdiction  to  repair 
that  part  of  a  public  ditch  completed,  although 
the  entire  ditch  Is  not  yet  finished,  where  the 
ditch  was  established  under  a  law  not  requir- 
ing the  appointment  of  an  officer  to  supervise 
the  construction  and  report  Its  completion,  and 
who  retains  control  thereof  until  completed. 
Artman  v.  Wynkoop,  132  Ind.  17,  31  N.  E. 
468. 

A  county  surveyor  who  Is  not  authorized 
to  repair  a  public  ditch  until  **after  the  con- 
struction of  such  work'*  will  not  be  enjoined 
from  repairing  such  a  ditch  on  the  ground  that 
the  same  has  never  been  constructed  according 
69  L.  R.  A. 


to  the  original  plans  and  specifications.  In  the 
absence  of  an  averment  that  the  ditch  has  never 
l)een  accepted,  where  seven  years  have  elapsed 
since  Its  construction,  after  which  lapse  of 
time  It  will  be  prrauroed  that  the  work  was 
duly  accepted  as  required  by  law,  and  that.  In 
making  the  repairs,  the  surveyor  Is  acting  with- 
in his  authority.  Bunnell  v.  Peet,  123  Ind. 
436,  24  N.  B.  146. 

An  asseFsment  on  land  for  the  repair  of  a 
public  ditch  by  a  county  surveyor  under  a 
statute  making  It  his  duty  to  repair  such  ditches 
Is  not  void  because  the  ditch  was  never  com- 
pleted aceordlng  to  the  original  specifications, 
since  the  propriety  of  making  such  repairs  Ik 
committed  by  the  statute  to  the  discretion  of 
that  official,  and  his  decision  is  final.  Klrk- 
patrlck  V.  Taylor,  118  Ind.  320,  21  N.  E.  20. 

So  the  fact  that  the  ditch  was  incidentally  en- 
larged In  the  process  of  repair  will  not  render 
the  proceeding  void  in  toto  so  that  no 
ment  can  be  made  for  the  work:  but  the  i 
mcnt  will  be  upheld  so  far  as  necessary  to 
meet  the  cost  of  legitimate  repairs. 

An  assessment  for  the  repair  of  a  public  ditch 
Is  not  void  in  toto  because  the  county  surveyor 
exceeded  his  statutory  authority  by  making  the 
ditch  larger  than  the  original  specifications  re- 
quired, but  Is  void  only  to  the  extent  of  the 
cost  of  the  unauthorized  work.  Romack  v. 
Hobbs.  13  Ind.  App.  138,  41  N.  E.  3A1. 

An  assessment  for  cleaning  out  and  wldeninir 
a  drain  is  not  Invalid  because  the  contractor 
employed  to  do  the  work  In  accordance  with  a 
diagram  of  the  existing  drain  widened  It  beyond 
Its  original  width.  Angell  v.  Cortrlght,  111 
Mich.  223,  69  N.  W.  486. 

The  fact  that  a  county  surveyor  exceeded  hl» 
authority  to  repair  a  public  ditch  by  enlarging 
It  beyond  its  original  dimensions  will  not  relieve 
landowners  from  liability  to  pay  for  benefits 
received  by  the  doing  of  that  part  of  the  work 
within  his  Jurisdiction.  Scott  v.  Strlngtey,  132 
Ind.  »78,  81  N.  E.  953. 

And,  under  proper  proceedings,  the  ditch  may 
be  enlarged. 

A  citation  In  a  proceeding  to  widen  a  ditch 
need  uot  be  in  the  exact  language  of  the  statute, 
where  it  contains  the  substance  of  its  require- 
ment, aud  the  party  upon  whom  it  is  served  u 
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Prioe,  J.,  deliyered  the  opinion  of  the 
court: 

The  evidence  heard  in  the  circuit  court 
has  not  been  brought  into  the  record  by 
bill  of  exceptions,  and  that  court  made  no 
finding  of  facts.  Consequently  we  have 
nothing  to  review  in  reference  to  the  evi- 
dence admitted  on  the  issues  joined  by  the 
pleadings.  According  to  the  judgment  en- 
try, the  lower  court  granted  a  perpetual  in- 
junction against  the  county  auditor  and 
county  surveyor  on  the  sole  ground  that  | 
3  of  an  act  of  the  general  assembly  passed 
on  the  15th  day  of  April,  1902,  found  in 
95  Ohio  Law^,  p.  155,  under  which  the  offi- 
cers were  proceeding,  is  unconstitutional, 
and  that  is  the  only  question  for  determina- 
tion here.  In  this  state  of  the  record,  wc 
have  nothing  to  do  with  many  averments  of 
the  petition  and  their  denial  by  the  answer, 


for  they  present  issues  of  fact  which  arc 
not  before  us.  Among  these  are  questions 
as  to  the  fairness  of  the  apportionment  of 
the  costs  and  expenses  of  cleaning  out  the 
ditch,  and  whether  it  was  for  a  public  pur- 
pose, or  merely  for  the  private  benefit  of 
certain  named  persons  who  asked  for  the 
improvement. 

In  taking  up  the  question  of  constitution- 
al law,  a  preliminary  observation  will  as- 
sist in  understanding  our  subject.  Itie  gen- 
eral provisions  of  our  statutes  for  the  lo- 
cation and  construction  of  ditches,  drains, 
and  water  courses,  with  some  changes  and 
variations,  have  been  in  operation  for  many 
years.  It  is  declared  by  tlie  pleadings  that 
the  ditch  about  to  be  cleaned  out  by  virtue 
of  the  proceedings  enjoined  was  established 
in  the  year  1886,  and  that  it  was  construct- 
ed during  that  year.    It  now  deserves  the 


nut  luisleil.  Wolpert  v.  Newcomb,  lUO  Mich. 
357.  04  N.  \V.  820. 

One  properly  served  wltb  a  citation  In  a  pro- 
ceeding to  widen  a  ditch  cannot  raise  the  objec- 
tion of  a  defective  service  upon  others  who 
hnve  releiised  the  rl|?ht  of  way,  and  thereby 
waived  all  lrre^i!arltles.     Ihid. 

A  township  drain  constructed  as  one  con- 
tlnuouH  drain  by  the  Joint  action  of  the  town- 
ship commissioners  of  the  two  townships  consti- 
tutes one  drain,  and  but  a  single  proceeding  Is 
necesnnry  for  widening  and  deepening  it.  Tins- 
man  V.  Monroe  County  Probate  Judge,  82  Mich. 
562,  48  N.  W.  780. 

A  landowner  who  is  Injured  by  the  widening, 
deepening,  and  straightening  of  a  ditch  exist- 
ing upon  his  property  is  not  entitled  to  question 
the  validity  of  the  proceedings  by  writ  of  cer- 
tiorari. Wolpert  V.  Newcomb,  106  Mich.  857, 
64  N.  W.  S-J6. 

Who  to  hear  C08t  of  repair. 

The  legislature  may  direct  payment  of  the 
cost  of  maintaining  the  ditch  out  of  the  public 
funds,  may  re<iulre  each  landowner  to  keep  a 
section  of  the  ditch  in  repair,  or  may  meet  the 
cost  by  assessment  upon  property  benefited. 

The  statutory  duty  imposed  upon  township 
trustees  to  keep  drains  and  ditches  In  repair  and 
free  from  olistructions,  and  pay  for  the  same 
out  of  the  general  township  funds,  is  not  uncon- 
stitutional, but  is  a  valid  and  effectual  pro- 
vision, notwithstanding  a  further  provision  in 
the  statute,  that,  in  order  to  reimburse  that 
fund,  he  is  authorized  to  apportion  and  assess 
the  cost  thereof  upon  the  lands  benefited,  has 
been  declared  unconstitutional  and  void  be- 
cause no  provision  is  made  for  a  hearing  by  the 
landowners  affected.  Ingerman  v.  Noblesvllle 
Twp.  00  lud.  393. 

That  part  of  an  act  making  It  the  duty  of 
county  surveyors  to  keep  public  ditches  in  re- 
pair at  public  expense,  which  requires  the  Issu- 
ing of  warrants  upon  the  county  treasurer  for 
the  amount  of  such  repairs,  is  a  sufficient  appro- 
priation made  by  law  within  the  meaning  of  the 
constitutional  provision  prohibiting  the  paying 
out  of  money  from  the  county  treasury  except  in 
pursuance  of  an  appropriation  made  by  law. 
State  eg  rel.  French  v.  Johnson,  105  Ind.  463,  5 
N.  B.  C53. 
69  L.  R.  A. 


Tile  drains  conptructed  In  pursuance  of  a 
drainage  law  are  included  within  a  statute  mak- 
ing it  the  duty  of  certain  public  officers  to  see 
that  **ail  drains  that  may  have  been,  or  may 
hereafter  be,  constructed  under  and  by  virtue 
of  any  law  In  this  state'*  are  kept  in  repair  by 
landowners  to  whom  portions  thereof  have  been 
allotted  for  that  purpose,  and  to  repair  the  same 
at  their  expense  upon  their  failure  so  to  do. 
Cochran  v.  White,  151  Ind.  435,  51  N.  B.  723. 

A  township  trustee,  whose  duty  It  is  to  see 
that  public  ditches  are  kept  in  repair  so  as  to 
answer  their  purpose,  may  require  a  landowner 
to  take  up  a  tile  drain  on  that  portion  thereof 
allotted  to  him  to  keep  in  repair,  and  relay 
the  tiles  so  as  to  be  level  with  the  grade  line 
established  by  the  original  speclflcatlons  to  cor- 
rect that  fault  In  the  original  construction, 
where  the  ditch  failed  to  answer  its  purpose  to 
drain  all  the  land  assessed  therefor  by  reason 
of  such  fault,  although  the  ditch  was  accepted 
as  complete  according  to  the  specifications. 
bifJ. 

Under  an  award  of  commissioners  under  an 
enclosure  act  requiring  the  owners  of  land  over 
which  a  drnin  passed  to  cleanse  and  keep  It  of 
sufficient  width  and  depth  to  carry  off  the  water, 
such  owners  are  not  required  to  keep  the  drain 
of  sunicient  capacity  to  carry  off  water  after- 
wards drained  into  It  by  the  opening  of  a  sewer 
or  other  drain.  Sharpe  v.  Ilancock,  7  Mann.  & 
G.  354,  8  Scott,  N.  B.  46. 

An  allotment  for  the  repair  of  a  drainage 
ditch,  made  without  giving  the  notice  and  pro- 
viding an  opportunity  for  remonstrances  as 
required  by  statute,  is  void.  Hille  v.  Neale» 
:{2  Ind.  App.  341,  60  N.  E.  713. 

Failure  to  give  personal  notice  to  some  land- 
owners of  allotments  of  portions  of  a  public 
ditch  to  be  kept  In  repair  by  them,  as  required 
by  law.  does  not  Invalidate  the  allotment  as  to 
others  properly  served.  Hendricks  County  v. 
Trotter,  10  Ind.  App.  626,  40  N.  R.  076. 

A  failure  to  give  personal  potlce  to  landown- 
ers of  ditch  allotments  as  required  by  statute, 
renders  the  allotments  void ;  and  a  mere  volun- 
tary acquiescence  therein  for  the  time  bein^ 
cannot  bind  the  landowners  for  the  future. 
Ibid.;  Hille  v.  Neale,  32  Ind.  App.  341,  60  N. 
E.  713. 

But  the  allotment  of  a  portion  of  a  ditch  te 
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name  of  an  old  ditch,  and,  by  reason  of  its 
location  and  construction  under  the  lawA 
then  and  now  in  operation,  it  is  a  public 
water  course.  It  is  expressly  so  declared 
by  9  4500,  Rev.  Stat.  1802.  In  order  to 
procure  its  original  location  and  construc- 
tion, it  was  incumbent  upon  the  petitioners 
therefor,  among  other  things,  to  state  in 
their  petition,  and  show  at  the  hearing  be- 
fore the  commissioners,  that  the  proposed 
ditch  would  be  conducive  to  the  public 
health,  convenience,  or  welfare,  and  it  was 
necessary  for  the  commissioners  to  find  and 
record  that  important  fact  in  order  to  give 
them  jurisdiction  to  establish  the  ditch. 
Such  a  finding  was  essential  because  the 
improvement  petitioned  for  contemplated 
the  appropriation  of  private  property,  which 


could  only  be  done  for  a  public  use.  We 
assume  the  proceedings  which  resulted  in 
the  location  and  construction  of  the  orig- 
inal ditch  were  conducted  as  the  law  re- 
quired, and  that  it  was  found  and  recorded 
by  the  county  commissioners  that  the  ditch, 
when  constructed,  would  promote  the  public 
health,  convenience,  and  welfare.  For  that 
public  purpose  lands  could  be,  and  no  doubt 
were,  appropriated,  for  which,  under  our 
Constitution,  the  owners  were  entitled  to 
compensation  and  damages;  and,  if  the 
award  of  the  commissioners  was  not  sat- 
isfactory, there  was  a  right  of  appeal  to  the 
probate  court,  where  the  landowner  could  be 
heard  before  a  constitutional  jury  as  to 
Huch  compensation  and  damages  and  other 
questions.    The    statutory    provisions    fur- 


a  landowner,  to  be  by  him  kept  in  repair,  in 
valid,  although  no  personal  notice  is  given  him 
of  the  time  and  place  to  hear  objections  there 
to,  as  required  by  statute,  when  he  voluntarily 
appears  and  presents  his  objections.  Hen- 
dricks County  V.  Trotter,  19  Ind.  App.  020. 
49  N.  E.  370. 

Where  an  attempted  allotment  for  ditch  re- 
pairs is  void  for  failure  to  give  the  necessary 
notice,  the  proper  ofQcers  may  proceed  to 
make  a  valid  one,  and  need  not  proceed  under 
the  provisions  of  the  statute  governing  the  mak- 
ing of  allotments  when  the  first  one  is  found 
to  be  inequitable.  Uille  v.  Neale,  32  Ind.  App. 
341,  00  N.  E.  713. 

Thft  duties  Imposed  by  law  on  county  sur- 
veyors to  reallot  county  ditches  to  the  various 
landowners  for  repair,  and  to  inspect  and  accept 
completed  allotments,  although  requiring  the  ex- 
ercise of  Judgment  and  discretion,  do  not  Impose 
upon  that  ofilcer  a  Judicial  function  within 
the  meaning  of  the  constitutional  prohibition 
against  the  Imposing  of  Judicial  functions  up 
on  minlsterliil  officers.  Ellis  v.  Steuben 
County,  153  Ind.  91,  54  N.  E.  382. 

The  duty  of  repairing  a  ditch  is  not  cast 
upon  the  landowner  by  a  provision  that  he  shall 
keep  it  open  through  his  land,  which  means  no 
more  than  that  he  shall  not  fill  it  up,  or  allow 
It  to  be  filled  up.  Llle  v.  Gibson,  91  Mo.  App. 
480. 

An  assessment  on  land  for  the  cost  of  repair- 
ing the  owner*s  allotment  of  a  public  ditch  Is  in- 
valid and  unenforceable  where  no  notice  by 
copy  of  the  making  of  the  allotment  was  served 
upon  the  owner  as  required  by  law,  rendering 
the  allotment  without  Jurisdiction  and  subject 
to  collateral  attack.  Beatty  v.  Pruden,  13  Ind. 
App.  507,  41  N.  E.  961. 

A  landowner  failing  to  repair  his  share  of  a 
public  ditch  within  the  time  specified  In  a  statu- 
tory notice  Is  liable  for  a  tax  Imposed  on  account 
of  the  repairs  being  made  by  the  trustee  of  the 
ditch,  although  the  trustee  agreed  that  the  land- 
owner might  complete  the  repairs  after  the 
time  limited  by  the  notice  had  expired.  Davi- 
son V.  Campbell,  ^8  Ind.  App.  688,  63  H.  E.  779. 

The  drainage  laws  of  Illinois  authorize  the 
drainage  commlsslonera  to  raise  money  by 
assessment  upon  the  lands  within  drainage  dis- 
tricts for  use,  under  the  direction  of  the  court, 
in  repairing  or  maintaining  ditches  outside  as 
wf*ll  ab  Inside  the  district,  where  such  outside 
drains  are  necessary  for  the  protection  of  the 
<J0  L.  R.  A. 


lands,  and  the  ample  drainage  of  the  same,  with- 
in such  districts.  Briggs  v.  Union  Drainage 
Dist.  No.  I,  140  111.  53,  29  N.  B.  721. 

The  asB^ament, 

The  court  cannot  make  and  levy  an  assess- 
ment for  annual  benefits  upon  lands  in  a  drain- 
age district,  for  keeping  the  improvements 
therein  in  repair,  where  the  statute  under  which 
the  district  was  organized  requires  such  assess- 
ments to  be  made  by  a  Jury,  and  nowhere 
authorizes  the  court  to  do  so  without  a  Jury, — 
especially  where  such  assessment  Is  made  with- 
out notice  to  the  landowners,  and  no  opportu- 
nity is  given  to  them  to  be  heard  in  the  matter, 
liobeson  v.  People.  161  111.  176,  43  N.  E.  619. 

A  township  trustee  is  not  estopped  from  mak- 
ing an  assessment  on  lands  benefited  by 
repairs  to  a  public  ditch  because  eighteen 
months  elapsed  from  the  completion  of  the  work 
to  the  making  of  the  assessment.  In  the  absence 
of  any  statutory  provision  as  to  time,  where 
the  cost  of  such  repairs  has  been  paid  out  of  the 
public  treasury,  and  it  does  not  appear  that  the 
work  was  not  necessary,  or  that  the  trustee 
octed  in  bad  faith,  and  the  rights  of  parties 
have  not  been  changed  or  those  of  third  parties 
affected  by  the  delay.  Geiger  v.  Bradley,  117 
Ind.  120,  19  N.  E.  760. 

Drainage  commissioners  of  drainage  districts 
organized  under  the  Illinois  farm  drainage  act 
have  the  right  to  use  funds  on  hand  to  repair 
work  already  done,  or  more  fully  to  protect  the 
lands  of  the  district ;  but  If  there  are  no  funds 
on  hand,  they  must  first  make  a  new  tax  levy 
before  contracting  additional  Indebtedness. 
They  cannot  make  an  assessment  to  meet  a 
prior  Indebtedness.  First  Nat  Bank  v.  Union 
Dlst.  No.  t,  82  III.  App.  626. 

The  authority  of  the  county  clerk  to  extend 
the  drainage  tax  Is  the  certificate  of  the  com- 
missioners, and,  unless,  a  valid  certificate  Is  on 
file,  he  Is  powerless  to  extend  the  tax.  And 
to  render  the  tax  valid  the  certificate  of  the 
commissioners  requiring  Its  levy  most  conform 
to  the  provisions  of  the  statute,  stating  for 
what  purposes  the  tax  Is  to  be  levied.  People 
ex  rel.  Trobaugh  v.  Olenn,  207  111.  50,  69  N.  B. 
568.  The  court  says  that,  under  the  statute, 
the  taxpayer  has  the  right  to  be  Informed  for 
what  purposes  his  property  Is  to  be  taxed,  and 
that  the  statute  provides  that  the  amount  raised 
for  the  payment  of  Interest  on 
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nished  the  o^iier  of  lands  taken  for  the 
ditch  a  ready  and  convenient  remedy  for 
the  enforcement  of  the  constitutional  guar- 
anties for  the  protection  of  his  rights.  No 
doubt  the  landowners  who  desired  to  do  so 
availed  themselves  of  all  these  provisions 
made  in  their  behalf. 

Another  observation  is  likewise  pertinent. 
Our  ditch  laws  are  the  exercise  of  police 
power  committed  to  the  general  assembly. 
This  was  held  in  Sessions  v.  Crunkilton,  2U 
Ohio  St.  349.  The  proposition  there  stated 
is  that  the  construction  of  drains  by  town- 
ships in  cases  where  the  public  health,  con- 
venience, and  welfare  demand  it,  is  within 
the  meaning  of  "police  powers"  mentioned 
in  §  7  of  article  10  of  our  state  Constitu- 
tion.   The   means   of   promoting   and   con- 


serving the  public  health  and  welfare  pro- 
vided by  legislation  are  so  provided  in  the 
exercise  of  the  police  powers  existing  in 
the  general  assembly.  And  §  3,  now  in- 
volved, prescribes  one  of  the  methods  of 
promoting  the  public  health,  convenience, 
and  welfare.  It  reads:  ''Provided,  how- 
ever, that  when  a  ditch  needs  to  be  cleaned 
out,  any  resident  owner  of  any  tract  of  land 
which  was  assessed  for  tne  construction  may 
make  a  sworn  statement  to  the  county  au- 
ditor, in  writing,  setting  forth  such  neces- 
sity. And  when  said  written  sworn  state- 
ment is  made  withia  three  years  from  the 
original  construction,  or  for  material  im- 
provement by  deepening  and  widening  said 
ditch,  and  as  often  thereafter  as  may  be 
necessary  to  keep  said  ditch  in  good  re- 


ahall  be  kept  separate  from  the  balance  of  the 
amount  raised. 

Rights  of  landowner. 

A  statutory  provision  that  notice  of  the  time 
and  place  of  ietting  contracts  for  the  work 
of  widening  or  extending  a  drain  be  served  upon 
every  person  whose  lands  are  affected  by  sucb 
assessment  does  not  require  such  notice  to  be 
f^iven  in  a  proceeding  to  clean  out  a  drain. 
Lannlng  v.  Palmer,  117  Mich.  529,  76  N.  W.  2. 

Although  notice  of  some  kind  is  required  pre- 
paratory to  a  final  assessment  of  benefits  on 
lands  for  the  repair  of  a  public  ditch,  is  rests 
with  the  legislature  to  determine  what  it  shall 
be,  provided  landowners  are  not  thereby  sub- 
jected to  unreasonable  Inconvenience  and  em 
barrassment.  Weaver  v.  Templin,  113  Ind.  298. 
14  N.  B.  600. 

A  provision  in  a  drainage  law  authorizing 
rounty  surveyors  to  repair  public  ditches  and 
assess  the  cost  thereof  upon  the  lands  adjudged 
hy  the  court  to  have  been  benefited  by  the  orig- 
inal construction  In  praportion  to  that  assess- 
ment is  not  unconstitutional  as  the  taking  of 
property  without  due  process  of  law  because 
no  notice  is  required  to  be  given  landowners  of 
the  intention  to  make  repairs  or  assessments, 
where  notice  of  nssexsment  after  It  is  made  Is 
provided  for,  and  opportunity  is  given  to  ap- 
peal therefrom  to  a  court  having  Jurisdiction 
to  determine  whether  the  amount  expended  was 
In  fact  for  repairs,  and  whether  the  repairs 
were  made  in  good  fnith  and  according  to  law. 
Johnson  v.  Lewis,  115  Ind.  490,  IS  N.  B.  7. 

A  provision  in  the  drainage  law  making  it 
the  duty  of  county  surveyors  to  keep  ditches 
in  repair,  and  giving  the  power  to  assess  the 
cost  upon  the  lands  adjudged  benefited  In  the 
original  proceedings  establishing  such  ditches. 
Is  not  unconstitutional  as  depriving  such  prop- 
erty owners  of  their  property  without  due  proc- 
ess of  law,  where  provision  Is  made  for  notice 
to  them  of  the  assessment,  and  for  an  appeal 
by  any  person  aggrieved.  Fries  v.  Brier,  111 
Ind.  65.  11  N.  E.  958. 

A  section  lil  the  statute  authorizing  township 
trustees  to  keep  the  drains  in  their  townships 
in  repair  and  free  from  obstructions  to  deter- 
mine the  necessity  for  such  repairs  and  re- 
movals and  the  cost  thereof,  and  to  apportion 
and  assess  such  cost  upon  the  lands  which, 
in  their  Judgment,  will  be  benefited  thereby 
69  L.  R.  A. 


In  the  proportion  of  such  benefits,  which  assess- 
ments are  a  lien  upon  such  land,  by  esD  parte 
proceedings,  without  giving  the  owners  of 
the  lands  affected  an  opportunity  to  be  heard, 
and  making  no  provision  for  appeal, — is  uncon- 
stitutional and  void  as  repugnant  to  the  provi- 
sion of  the  Bill  of  Rights  that  every  person 
shall  have  remedy  by  due  process  of  law  for  in- 
Jury  to  his  person,  property,  or  reputation ;  also 
as  violating  the  provision  of  the  Federal  Con- 
stitution prohibiting  the  depriving  a  person  of 
life,  liberty,  or  property  without  due  process  of 
law.     Campbell  v.  Dwiggins,  83  Ind.  473. 

Estoppel, 

Landowners  are  not  estopped  to  contest  the 
validity  of  an  assessment  on  their  lands  for  the 
repair  of  a  noncompleted  public  ditch  by  stand- 
ing silently  by  with  full  knowledge,  and  allow- 
ing the  work  to  be  done  without  objection, 
where  the  assessment  Is  absolutely  void  because 
the  ofiicer  making  the  repairs  had  no  Jurisdic- 
tion of  the  ditch  before  its  completion  and  ac- 
ceptance. Morrow  v.  Geetlng  (Ind.  App.)  37 
N.   E.   739. 

One  assessed  for  the  deepening  and  widening 
of  a  ditch  which  the  trustees  had  no  authority 
to  order,  under  a  petition  merely  for  the  clean- 
ing out  of  a  ditch.  Is  not  estopped  to  object 
after  the  work  is  done.  Deuyer  v.  Shonert,  1 
Ohio,  C.  C.  73. 

Irregularities. 

One  who  petitioned  for  the  cleaning  out  of  a 
drain  and  acquiesced  in  the  work,  cannot  avoid 
payment  of  the  expense  on  the  ground  of  mere 
Irregularities  In  the  proceedings.  Lannlng  v. 
Palmer,  117  Mich.  629,  76  N.  W.  2. 

Hoic  far  court  may  review  and  control  pro- 
ceedings. 

The  limitation  of  the  questions  to  be  tried 
upon  appeal  by  a  landowner  from  an  assess- 
ment for  the  repair  of  a  public  ditch  by  a  coun- 
ty surveyor,  to  a  determination  of  the  cost  of 
the  repair  and  what  amount  thereof  should  be 
assessed  against  the  owner's  land,  does  not,  in 
view  of. the  fact  that  It  is  only  through  the  me- 
dium of  such  an  appeal  that  aggrieved  land- 
owners may  make  objections  to  the  proceedings, 
prevent  the  examination,  as  preliminary  and  in- 
cidental to  the  trial  on  Its  merits,  of  questions 
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pair,  said  county  auditor  shall  forthwith 
notify  the  county  surveyor  to  examine  tne 
said  ditch,  who  shall  go  without  unneces- 
sary delay,  upon  the  line  thereof,  and  make 
an  estimate  of  the  amount  of  money  re- 
quired therefor  and  fix  the  portion  thereof 
that  the  owner  of  said  tract  of  land  and 
each  corporation,  county,  or  township  as- 
sessed for  the  construction  of  the  ditch, 
shall  be  assessed  for  such  cleaning  out;  and 
such  assessment  shall  be  made  according  to 
the  benefits;  unless  the  necessity  for  tne 
cleaning  out  arose  trom  tne  act  or  neglect 
of  some  landowner  or  corporation,  in  which 
case  such  act  or  neglect  shall  be  considered. 
Said  county  surveyor  shall  return  his  esti- 
mate and  assessment  to  said  auditor  in  writ- 
ing, who  shall  appoint  a  day  for  hearing 
the  same,  and  direct  said  county  surveyor 
to  give  notice  thei*eof  to  each  owner  of  land 
and  corporation  affected  thereby  when  said 
auditor  may  make  such  changes  therein  as 
he  may  deem  right  and  proper;  he  shall 
enter  upon  a  journal  to  be  kept  for  that 
purpose  the  assessment  as  approved  by  him, 
and  he  shall  place  such  assessment  upon  the 
duplicate  against  the  land,  upon  which  they 
are  assessed,  to  be  collected  as  other  taxes; 
the  work  of  cleaning  out  the  ditch  shall  be 
advertised,  sold,  and  let,  and  the  contracts 
therefor  performed,  as  provided  in  this  chap- 


ter; the  contractor  shall  be  paid,  by  war- 
rant of  the  county  auditor  upon  the  county 
treasurer,  out  of  the  assessments  so  made, 
and  paid  upon  the  certificates  of  said  county 
surveyor,  that  he  has  perfonned  his  con- 
tract ;  but  if  at  the  presentation  of  any  oer- 
tiflcate  all  the  assessments  have  not  been 
paid,  payments  shall  be  made  thereon  pro 
rata.**  This  section  was  amended  April  22, 
1904,  by  changing  the  latter  part  to  read  as 
follows:  "The  contractor  shall  be  paid  by 
warrant  of  the  county  auditor  upon  the 
county  treasurer,  out  of  any  funds  in  the 
treasury  applicable  to  such  purpose.  When 
the  whole  contract  is  completed  the  entire 
price  may  be  paid  in  the  manner  aforesaid." 
97  Ohio  Laws,  p.  202. 

Section  3  is  one  of  many  comprising  an 
act  entitled  "An  Act  to  Provide  for  the 
Cleaning  Out  and  Keeping  in  Repair  of 
Publia  Ditches,  Drains,  and  Water  Courses, 
and  to  Repeal  an  Act  passed  April  13,  1900," 
and  certain  other  sections.  94  Ohio  Laws, 
p.  142.  The  purpose  of  the  entire  act,  as 
its  title  indicates,  is  to  regulate  cleaning 
out  and  keeping  in  repair  the  ditches  which 
have  been  established  by  county  commis- 
sioners or  township  trustees,  embracing  the 
removal  of  obstructions  and  restoration  and 
repair  of  flood  gates.  Surely  it  is  within 
the  police  power  of  tne  general  assembly  to 


relating  to  the  competency  of  the  surveyor  to 
make  the  assessment,  and  kindred  questions. 
Markley  v.  liudy.  115  ind.  533«  18  N.  R  50. 

Upon  appeal  by  a  landowner  from  an  assess- 
ment for  the  repair  of  a  public  ditch  by  the 
county  surveyor,  under  a  statute  limiting  the 
questions  to  be  tried  on  appeal  to  a  determina- 
tion of  the  cost  of  the  repairs  and  what  amount 
thereof  should  be  assessed  against  the  owner's 
land,  It  Is  proper  to  determine  whether  his  land 
Is  subject  to  any  assessment  for  such  repairs: 
and.  hence,  the  validity  of  such  an  assessment 
cannot  be  collaterally  attacked  on  the  ground 
that  the  land  was  not  subject,  under  the  stnt- 
nte,  to  any  assessment.  Kirkpatrlck  v.  Taylor, 
118   Ind.  329,  21   N.   E.  20. 

The  question  whether  a  county  surveyor,  act- 
ing within  the  scope  of  his  authority  in  repair- 
ing a  public  ditch,  adopted  the  best  or  cheap- 
est plan  for  Its  performance,  is  not  open  to 
Inquiry  on  appeal  from  an  assessment  made  by 
bim  for  the  cost  thereof;  and.  In  the  absence 
jof  statutory  provision  requiring  him  to  adver- 
tise for  bids,  be  may  hire  the  work  done  by  the 
day,  if  no  fraud  or  collusion  Intervenes.  Scott 
V.  Stringley,  132  Ind.  378,  31  N.  E.  053. 

That  provision  in  an  act  requiring  county 
supervisors  to  keep  public  ditches  In  repair  at 
public  expense,  and  for  an  assessment  on  the 
lands  affected  in  proportion  to  the  original 
assessment  thereon  for  the  construction  of  the 
ditch,  to  reimburse  the  county  treasury,  which, 
limits  the  questions  to  be  tried  upon  appeal  by 
an  aggrieved  landowner  to  a  determination  of 
the  coHi  of  the  repairs  and  what  amount  of  such 
cost  should  be  assessed  against  such  owners' 
land.  Is  not  In  derogation  of  the  constitutional 
rights  of  such  owner  to  have  his  day  in  court. 
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State  ew  reL  French  v.  Johnson,  105  Ind.  463,  5 
N.  E.  563. 

The  statement' of  the  commlsslonera.  In  the 
certlflcate  of  levy,  that  a  tax  is  for  the  purpose 
of  repairing  the  drainage  ditches,  is  not  con- 
clusive ;  but  the  courts  may  determine  the  ques- 
tion from  the  facts.  People  ex  rel.  Munsterman 
V.  McDougal,  205  III.  636,  69  N.  R.  95. 

Equity  will  relieve  a  landowner  from  the  pay- 
ment of  an  assessment  for  the  repair  of  a  pub- 
lic ditch  on  the  ground  that  the  officer  whose 
duty  It  was  to  make  such  repairs  had  exceeded 
his  authority  by  enlarging  the  ditch  beyond  Its 
original  dimensions,  and  that  the  proceedings 
establishing  a  connecting  ditch,  which  fur- 
nished an  outlet  for  the  repaired  ditch,  had  been 
declared  void,  rendering  the  repaired  ditch  val- 
ueless and  the  repairs  of  no  benefit,  where  such 
landowner  had  no  knowledge,  and  was  not 
charged  by  law  with  knowledge,  of  the  worth- 
lessness  until  after  the  expiration  of  the  time 
to  appeal  from  the  assessment.  MlUlkan  t. 
Wall,  133  Ind.  61,  82  N.  E.  828. 

The  court  will  not  restrain  the  collection  of 
an  assessment  on  land  for  the  repair  of  a  ditch 
upon  a  ground  for  which  adequate  remedy  In 
provided  by  appeal  from  the  assessment.  Goff 
V.  McGee,  128  Ind.  394,  27  N.  E.  754. 

An  Injunction  will  not  He  to  restrain  the 
collection  of  an  assessment  against  a  railroad 
right  of  way  for  the  cost  of  repairing  a  public 
ditch  by  a  county  surveyor,  w^o  Is  Invested 
with  the  statutory  power  to  repair  public  ditch- 
es and  to  assess  the  cost  thereof  against  the 
lauds  originally  assessed  for  Its  construction, 
and  from  whose  assessment  the  right  of  appeal 
Is  given,  unless  It  Is  affirmatively  shown  that 
the  acts  of  the  surveyor  are  not  merely  errone- 
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designate  certain  officers  of  a  county  or 
township  who  may,  in  a  prescribed  mode, 
upon  application  and  due  notice  to  parties 
interested,  restore  our  public  drains  and  wa- 
ter courses  to  their  original  condition.  Ju- 
dicial authority  is  not  essential,  for  all 
parties  in  interest  were  ouly  heard  before 
the  tribunal  appointed  by  law  when  the 
original  construction  was  ordered. 

The  petition  charges  that  the  section 
<}uoted  violates  §  10  of  article  1  of  the  state 
Constitution,  which,  in  part,  reads:  "Pri- 
vate property  shall  ever  be  held  inviolate, 
but  subservient  to  the  public  welfare, 
.  .  .  and  in  all  other  cases  where  private 
property  shall  be  taken  for  public  use  a 
compensation  therefor  shall  first  be  made  in 
money,  or  first  secured  by  a  deposit  of  mon- 
ey; and  such  compensation  shall  be  as- 
sessed by  a  jury  without  deduction  for  ben- 
efits to  any  property  of  the  owner."  We 
are  unable  to  see  how  the  statute  assailed 
conflicts  with  this  fundamental  law.  The 
property  occupied  by  the  ditch  was  taken 
by  its  original  construction  when  the  par- 
ties along  its  line  whose  lands  were  taken 
had  ample  opportunity  to  obtain  compensa- 
tion; aud  if  they  applied  for  the  same  we 
must  assume  their  applications  were  con- 
sidered, and  proper  awards  made.  But  the 
proceeding  to  clean  out  the  original  channel 


under  §  3  does  not  seek  or  attempt  to  ap- 
propriate any  lands  of  the  defendants  in 
error.  Its  sole  purpose  is  to  restore  the 
water  course  to  its  former  condition  of  use- 
fulness. There  is  nothing  for  which  the  land- 
owners are  entitled  to  any  compensation,  for 
they  part  with  nothing.  The  petition  also 
alleges  that  the  section  is  unconstitutional, 
"for  the  reason  that  no  discretion  is  given  to 
any  officer,  board,  or  tribunal  to  determine 
or  decide  whether  the  improvement  ...  is 
for  the  public  health,  convenience,  and  wel- 
fare, but  makes  the  duties  to  be  performed 
under  said  act  mandatory  upon  said  audi- 
tor and  surveyor."  Again  we  think  the  sec- 
tion is  misconstrued.  When  the  ditch  was  es- 
tablished originally,  it  was  alleged  by  the 
petition  and  determined  by  the  commission- 
ers that  the  ditch  was  necessary  and  its  con- 
struction would  be  conducive  to  the  public 
health,  convenience,  and  welfare.  We  say 
this  because  the  law  required  the  petition  to 
so  allege  and  the  commissioners  to  so  find 
before  the  ditch  could  be  legally  established. 
The  questions  settled  by  the  original  proceed- 
ings imply  that  to  subserve  the  public  good 
the  ditch  should  remain  open  and  free  from 
obstruction.  Hence,  the  questions  concern- 
ing the  public  health,  convenience,  and  wel- 
fare have  been  once  settled,  and  need  not  be 
reasserted  in  the  new  proceeding. 


ous,  but  absolutely  void  and  without  any  au- 
thority. Teri-e  Haute  &  L.  R.  Co.  v.  Solce,  128 
Ind.  105,  27  N.  E.  429. 

A  railroad  company  cannot  enjoin  the  collec- 
tion of  an  assessment  upon  Its  ri^ht  of  way  for 
the  cost  of  repairing  a  public  ditch  upon  the 
{ground  that  the  ditch,  as  originally  established 
and  constructed,  was  not  rightfully  located  upon 
its  right  of  way,  and  that  no  right  existed 
to  go  upon  such  land  for  the  purpose  of  making 
repairs ;  as  that  question  cannot  be  brought  up 
In  a  collateral  attack, — especially  where  the 
company  acquiesced  In  the  location  and  con- 
struction of  the  ditch  on  its  right  of  way. 
Davis  v.  Lake  Shore  &  M.  S.  B.  Co.  114  Ind. 
364,  16  N.  E.  639. 

Liability   for   nonrepair. 

The  owner  of  land  across  which  a  drain 
passes  onto  adjoining  land  is  liable  if,  by 
reason  of  the  poor  repair  of  the  portion  of  the 
drain  which  crosses  his  premises,  any  of  the 
sewage  escapes  and  Hows  onto  the  adjoining 
land,  even  though  he  did  not  know  of  the  exist- 
ence of  the  drain ;  it  being  his  duty  to  keep 
the  sewage  which  he  was  himself  bound  to  re- 
ceive from  passing  from  his  own  premises  to  the 
adjoining  premises  otherwise  than  through  the 
drain.  Humphries  v.  Cousins,  L.  R.  2  C.  P. 
Div.  239. 

The  occupier,  and  not  the  owner,  of  premises 
is  prima  facie  liable  for  injuries  to  adjoining 
lands  arising  from  a  failure  to  cleanse  and  re- 
pair drains  and  sewers  located  on  the  premises. 
Russell  V.  Shenton,  3  Q.  B.  449. 

A  covenantee  for  the  use  of  a  public  drain- 
age canal  cannot  escape  from  his  obligations 
thereunder,  because  of  the  omission  of  the  other 
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parties  to  repair  the  lower  portion  thereof; 
since  his  covenant  points  out  the  remedy  for 
such  misuser  of  their  franchise.  Norfleet  v. 
Cromwell,  70  N.  C.  634,  16  Am.  Rep.  787. 

One  who  contracts  to  construct  part  of  a 
box  drain  which,  after  crossing  the  lands  of 
his  neighbor,  enters  his  premises,  is  liable  for 
damages  arising  from  his  failure  to  open  an 
outlet  below  the  drain  to  carry  off  the  water, 
whereby  work  upon  the  drain  is  prevented. 
Britten  v.  Dunning,  55  Mich.  158,  20  N.  W. 
883. 

Certification   of  cost. 

The  power  conferred  on  county  surveyors  by 
a  statute  making  it  their  duty  to  keep  pub- 
lic ditches  In  repair,  to  certify  the  cost  of  such 
repairs  as  well  as  the  amount  of  their  own  per 
diem  to  the  county  auditor,  is  not  judicial,  but 
merely  a  discretionary  power,  and  such  as  the 
legislature  has  the  power  to  confer  upon  ad- 
ministrative and  ministerial  officers.  State  em 
rel.  French  v.  Johnson,  105  Ind.  468,  5  N.  E. 
553. 

Repeal  of  lato, 

A  right  to  enforce  the  collection  of  the  costs 
of  repairs  of  a  public  ditch  against  lands,  un- 
der the  law  existing  at  the  time  a  contract  there- 
for was  entered  into  and  part  of  the  work  done. 
Is  not  lost  by  a  repeal  of  that  law,  by  virtue 
of  a  general  law  providing  that  repealed  laws 
shall  remain  In  force  for  the  purpose  of  sus- 
taining actions  to  enforce  liabilities  Incurred 
thereunder,  and  also  by  the  constitutional  pro- 
vision forbidding  the  passage  of  any  law  im- 
pairing the  obligation  of  contracts.  Crawford 
V.  Hedrick,  9  Ind.  App.  356,  36  N.  B.  771. 
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The  petition  also  complains  that,  if  the 
assessnientB  made  by  the  auditor  become 
liens  on  the  lands,  and  are  enforced,  the 
landowners  will  be  deprived  of  their  prop- 
erty without  due  process  of  law.  While  it 
is  not  cited  by  counsel  or  by  the  circuit 
court,  we  presume  that  §  16  of  article  1  of 
our  Bill  of  Rights  was  in  contemplation 
when  the  proposition  was  made.  It  provides 
that  '*all  courts  shall  be  open,  and  every 
person,  for  an  injury  done  him  in  his  land, 
floods,  person,  or  reputation,  shall  have  rem- 
edy by  due  course  of  law ;  and  justice  admin- 
istered without  denial  or  delay."  Section  3 
of  the  act  involved  provides  that  when  the 
syirorn  statement  of  the  resident  landowner 
is  filed  with  the  auditor  he  shall  notify  the 
county  surveyor  to  examine  the  ditch,  and 
for  that  purpose  to  go  upon  its  line,  ana 
make  an  estimate  of  the  amount  of  money 
required  for  the  cleaning  out,  and  fix  the 
portion  that  each  landowner  who  was  as- 
sessed for  the  original  construction  of  the 
ditch  should  be  assessed  for  the  improve- 
ment, which  new  assessment  must  be  made 
according  to  the  benefits.  The  surveyor  must 
return  the  result  of  his  examination  and  his 
estimate  to  the  auditor,  wlio  shall  appoint 
a  day  for  the  hearing  of  the  report,  of  which 
due  notice  shall  be  given.  The  auditor  is 
authorized  on  the  hearing  to  make  such  chan- 
ges in  the  assessment  as  he  deems  just,  and, 
when  corrected  and  confirmed,  the  assess- 
ment is  placed  on  the  duplicate.  The  work 
shall  be  advertised  and  publicly  let.  Not- 
withstanding the  assertion  of  the  defendants 
in  error,  we  think  the  surveyor,  if  he  finds 
upon  his  examination  that  the  ditch  does 
not  need  cleaning  out,  is  authorized  and 
would  be  expected  to  so  report  to  the  au- 
ditor, and  that  his  judgment  is  not  so  fet- 
tered as  counsel  imagine  that  he  must  report 
in  favor  of  an  assessment.  If  on  the  hear- 
ing before  the  auditor  the  latter  should  find 
that  cleaning  out  is  not  necessary,  he  may 
so  declare,  and  act  accordingly  by  refusing 
to  place  a^ny  assessment  upon  the  property 
along  the  ditch.  The  statute  is  not  so  one- 
sided as  counsel  contend  when  it  is  fairly 
construed  with  relation  to  the  subject-mat- 
ter. Tlie  petition  for  the  injunction  alleges 
that  on  the  day  of  hearing  "said  auditor 
heard  all  proof  offered  by  the  parties  affect- 
ed by  the  proposed  cleaning  out  of  said 
ditch,  and  found  that  the  same  [the  assess- 
ments] were  in  all  respects  fair  and  just  ac- 
cording to  the  benefits."  We  are  of  opinion 
that  the  legislature  can  constitutionally  con- 
fer upon  the  surveyor  and  auditor  the  pow- 
ers prescribed  in  S  3,  and,  according  to  many 
authorities,  the  exercise  cf  such  powers  in 
accordance  with  the  act  is  due  process  of 
law.  However,  the  hearing  and  findings  by 
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the  auditor  are  not  conclusive  upon  the  in- 
terested parties.  It  is  true  there  is  no  pro- 
vision in  the  section  for  appeal  or  prosecut- 
ing error,  and,  if  the  rights  of  the  parties 
are  concluded  by  the  findings  of  the  auditor, 
the  property  of  defendants  in  error  might  be 
taken  without  due  course  or  due  process  of 
law.  But  they  are  not  so  concluded.  For 
cases  arising  under  the  general  ditch  laws 
we  have  §  4401,  Rev.  Stat  1892,  but  it  may 
not  cover  the  special  proceedings  before  u$«. 
But  §  5848,  Rev.  Stat.  1892,  which  is  a  part 
of  our  Cbde  of  Civil  Procedure,  does  apply, 
and  furnishes  an  ample  remedy  to  vindicate 
any  right  the  landowner  may  have  to  urge 
against  the  assessment.  This  section  pro- 
vides: "Courts  of  common  pleas  and  supe- 
rior courts  shall  have  jurisdiction  to  enjoin 
the  illegal  levy  of  taxes  and  assessments,  or 
the  collection  of  either,  and  of  actions  to  re- 
cover back  such  taxes  or  assessments  as  have 
been  collected,  without  regard  to  the  amount 
thereof."  This  section  furnishes  due  course 
or  due  process  of  law.  Under  its  provisions 
the  courts  of  the  state  are  open  for  the  re- 
dress of  any  wrongs  that  may  bo  done  by 
taxation  or  assessments.  The  defendants 
in  error  have  availed  themselves  of  this  rem- 
edy in  the  very  case  before  us. 

'in  AMcr  v/whitheck,  44  Ohio  St.  571,  9 
N.  E.  680,  Minshall,  J.,  after  discussing  au- 
thorities and  the  section  of  the  Constitution 
we  are  considering,  and  also  the  14th  Amend- 
ment of  the  Federal  Constitution,  says:  **By 
these  decisions  such  laws  may  be  in  harmony 
with  that  amendment  [the  14th],  though 
they  do  not  provide  for  giving  a  party  an 
opportunity  to  be  present  when  the  tax  is 
assessed  against  Ifim,  and  to  be  there  heard, 
if  they  give  him  the  right  to  be  heard  after- 
ward in  a  suit  to  enjoin  the  collection,  in 
which  both  the  validity  of  the  tax  and  tlie 
amount  of  it  may  be  contested ;  and  it  is  im- 
material to  this  question  that  the  party  to 
the  suit  is  required,  as  in  other  injunction 
cases,  to  give  security  when  instituting  the 
suit."  The  learned  judge  cites  McMillen  v. 
Andreison,  95  U.  S.  37,  24  L.  ed.  335;  Hagar 
V.  Reclamation  Dist  No,  lOS,  111  U.  S.  701, 
28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663;  Davidson 
V.  New  Orleans,  96  U.  S.  97,  24  L.  ed.  616. 
To  these  we  add  Kilhoum  v.  Thompson,  103 
U.  S.  182,  26  L.  ed.  384;  Kelly  v,  Pittsburgh, 
104  U.  S.  79,  26  L.  ed.  6.59.  We  cite  State 
ex  rel,  Poe  v.  Jones,  51  Ohio  St.  492-513,  37 
N.  E.  945.  The  latter  case  discusses  and  de- 
cides that  S  5848  provides  due  course  of  law 
in  cases  of  taxation  and  assessment. 

In  Hagar  v.  Reclamation  Dist,  No,  108, 
111  U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep. 
663,  it  appears  that  the  l^slature 
of  California  passed  an  act  establish- 
ing a  general  system  for  reclaiming  swamps 
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and  overflowed,  salt  marsh,  and  tide 
lands  in  the  state.  The  facts  are  fully 
stated  in  the  opinion  of  the  above  case,  and 
we  do  not  repeat  them  here.  Hagar,  whose 
lands  were  about  to  be  sold  to  pay  his  assess- 
ment for  the  drainage^  contended  that  his 
property  was  being  taken  without  due  proc- 
ess of  law,  inasmuch  as  the  assessment  was 
made  without  opportunity  to  him  to  be 
heard  respecting  it ;  that  it  was  made  with- 
out notice  to  him;  and  that  the  reclaiming 
statute  contained  no  provision  for  such  no- 
tice or  hearing,  and  it  was  therefore  invalid. 
He  claimed  that  notice  and  opportunity  to 
be  heard  were  essential  to  render  any  pro- 
ceeding "due  process  of  law,"  which  may 
lead  to  the  deprivation  of  life,  liberty,  or 
property.  The  opinion  by  Justice  Field  con- 
tains an  able  discussion  of  what  constitutes 
"due  process  of  law."  On  page  710,  111  U. 
S.,  page  672,  28  L.  ed.,  page  668,  4  Sup.  Ct. 
Hep.,  referring  to  the  provision  of  the  Cali- 
fornia statute  for  fixing  the  value  of  the 
lands  by  assessors  appointed,  in  order  to  as- 
certain a  just  basis  for  assessment,  the 
learned  justice  says:  "The  officers,  in 
estimating  the  value,  act  judicially;  and  in 
most  states  provision  is  made  for  the  correc- 
tion of  errors  committed  by  them  through 
boards  of  revision  or  equalization,  sitting  at 
designated  periods  provided  by  law  to  hear 
complaints  respecting  the  justice  of  the  as- 
sessments. The  law  in  prescribing  the  time 
when  such  complaints  will  be  heard  gives  all 
the  notice  required;  and  the  proceeding  by 
which  tho  valuation  is  determined,  though  it 
may  be  followed,  if  the  tax  be  not  paid,  by  a 
sale  of  the  delinquent's  property  is  due 
process  of  law.  In  some  states,  instead  of 
a  board  of  revision  or  equalization,  the  as- 
sessment may  be  revised  by  proceedings  in 
the  courts,  and  be  there  corrected  if  er- 
roneous, or  set  aside  if  invalid ;  or  objections 
to  the  validity  or  amount  of  the  assessment 
may  be  taken  when  the  attempt  is  made  to 
enforce  it.  In  such  cases  all  the  opportunity 
is  given  to  the  taxpayer  to  be  heard  res- 
pecting the  assessment  which  can  be  deemed 
essential  to  render  the  proceedings  due  pro- 
cess of  law.  In  Damdaon  v.  New  OrleanSj 
96  U.  S.  97,  24  L.  ed.  616,  this  court  decided 
this  precise  point."  The  entire  opinion  of 
Justice  Field  is  valuable,  and  decisive  of  the 
question  before  us.  Therefore  we  safely  con- 
clude that  §  3  does  not  jeopardize  the  prop- 
erty rights  of  the  landowners,  and  deprive 
them  of  due  process  of  law.  The  section  is 
intended  as  a  summary  method  of  restoring 
water  courses,  and  the  agents  to  accomplish 
it  are  certain  county  officers,  whose  functions 
are  administrative  in  character,  as  is  the 
ease  in  very  many  other  provisions  for  the 
assessment  of  property. 

The  judgment  entry  of  the  circuit  court 
69  L.  R.  A. 


shows  that  $  3  was  held  to  be  unconstitution- 
al, but  it  fails  to  point  out  the  part  of  that 
instrument  w^ith  which  it  is  in  conflict. 
Counsel  for  defendants  in  error  attach  to 
their  brief  a  copy  of  the  opinion  rendered  in 
the  case  which  they  say  is  reported  in  Ohio 
Law  Bulletin  of  May  15,  1905  ( Crawford  v. 
Taylor,  27  Ohio  C.  C.  245).  That  court 
holds  that  §  3  is  "unconstitutional  because 
it  unjustly  discriminates  between  different 
applicants  for  such  improvement  with  res- 
pect to  costs."  And  near  the  close  of  the 
opinion  it  is  said,  in  comparing  §  3  with  $ 
2  of  the  act,  "This  would  appear  to  be  un- 
equal legislation,  an  unjust  discrimination 
against  the  fair-minded  citizen,  and  violative 
of  the  Bill  of  Rights."  This  attack  on  the 
law  is  very  general,  and  therefore  very  indef- 
inite. But  a  word  about  the  comparison  of 
the  two  sections  is  proper  in  this  connection. 
•Section  2  (p.  154)  allows  anyone  who  wau 
assessed  for  the  original  construction  of  the 
ditch  to  apply  to  the  commissioners  for  its 
cleaning  out,  and  he  is  required  to  give  bond 
for  the  payment  of  costs  if  the  application 
is  not  granted.  Section  3  authorizes  any  re- 
sident owner  of  land  which  was  assessed  for 
the  construction  of  the  ditch  to  make  the 
sworn  statement  to  the  auditor  of  the  neces- 
sity of  the  cleaning  out,  and  he  is  not  re- 
quired to  give  bond.  In  comparison,  why 
not  say  §  2  is  invalid  because  it  requires  a 
bond  while  §  3  requires  none?  We  presume 
that  it  is  competent  for  the  legislature  to  re- 
quire such  bonds  in  all  cases,  or  not  require 
them  in  any  case.  It  may  provide  for  bonds 
in  certain  proceedings  and  not  require  them 
in  others.  We  know  of  no  constitutional 
regulation  or  prohibition  on  the  subject.  It 
is  altogether  a  matter  of  legislative  discre- 
tion, and  not  a  matter  of  constitutional  law. 
To  proceed  under  §  3  is  a  simple  and  less 
expensive  method.  Sections  1  and  19  of  the 
same  act  provide  for  like  summary  action. 
Section  1  provides  for  the  removal  of  ob- 
structions, and  §  19  (p.  161),  for  the  repair 
and  restoration  of  flood  gates.  In  a  proceed- 
ing to  remove  obstructions  under  S  1,  no  bond 
is  required,  while  a  proceeding  under 
§  19  requires  the  giving  of  a  bond. 
Both  proceedings  are  of  a  summary 
nature,  and  the  law  is  not  invalid  be- 
cause a  bond  is  required  in  one  and  not  in 
the  other. 

It  is  also  urged  against  the  law  that  it 
discriminates  as  between  resident  and  non- 
resident landowners.  Under  §  3  the  resi- 
dent landowner  only  is  authorized  to  make 
the  sworn  statement,  while  under  §  2  and 
other  sections  of  the  general  ditch  law 
landowners,  without  regard  to  residence, 
may  petition  for  the  improvement.  .  This 
distinction  is  considered  by  the  circuit  court 
as  another  unconstitutional  discrimination. 


816 


Ohio  Supreme  Court. 


JUKl^ 


If  this  view  is  sound,  it  unsettles  many  old 
statutes  of  this  state,  many  of  which  have 
been  in  operation  for  more  than  half  a  cen- 
tury, and  which  have  at  one  time  or  anoth- 
er been  before  the  courts  for  construction 
and  judgment.  For  more  than  half  a  cen- 
tury county  roads  have  been  established  on 
petition  of  freeholders  resident  of  the  vicin- 
ity of  the  proposed  road.  County  line  roads 
have  been  established  on  the  petition  of  the 
inhabitants  along  the  line.  Roads  have 
been  vacated  on  the  petition  of  twelve  free- 
holders residing  in  that  part  of  the  county. 
The  law  requires  the  petitions  to  be  so 
signed.  Petitions  for  free  turnpikes  and 
roads  under  the  one-mile  assessment  act 
must  be  signed  by  resident  freeholders,  and 
remonstrances  against  the  latter  must  be 
signed  by  the  same  class.  It  is  useless  to 
cite  other  statutes  for  public  improvements 
that  contain  like  discrimination  in  favor  of 
residents  of  the  state.  It  is  not  invidious 
in  the  eyes  of  the  Constitution  to  classify 
owners  of  property  into  residents  and  non- 
residents. The  policy  of  the  legislature 
that  first  cares  for  our  own  citizens  is  not 
vicious,  and,  if  it  accords  to  residents  of 
Ohio  rights  and  privileges  not  conferred  up- 
on residents  of  another  state,  the  general  as- 
sembly is  simply  performing  a  duty  pecul- 
iarly within  its  authority.  We  therefore 
have  divorce  laws  requiring  the  applicant 
for  divorce  to  be  a  bona  fide  resident  of 
Ohio  one  year  next  before  filing  his  or  her 
petition.  If  a  suitor  is  a  nonresident,  he 
may  be  required  to  give  security  for  costs; 
and  if  one  who  has  been  a  resident  removes 
from  the  county  or  state  while  his  action 
is  pending  he  may  be  required  to  give  se- 
curity for  costs.  So  with  regard  to  our  ex- 
emption laws.  They  are  for  the  benefit  ot  a 
certain  class  of  our  own  citizens,  and  for 
the  purpose  of  exemptions  our  own  citizens 
are  classified.  The  list  of  illustrations 
might  be  extended  if  necessary.  One  more 
will  be  sufficient.  It  is  found  in  our  at- 
tachment laws.  Nonrcsidence  of  the  state 
is  made  a  ground  for  attachment,  and  that, 
too,  without  bond,  while  bond  is  required 
if  the  writ  is  asked  on  other  grounds.  The 
discrimination  against  nonresidents  by  such 
legislation  was  the  subject  of  judicial  de- 
termination in  Central  Loan  d  T.  Co.  v. 
Campbell  CommisMon  Co.  173  U.  S.  84,  43  L. 
ed.  623,  19  Sup.  Ct.  Rep.  346.  The  fifth  sec- 
tion of  the  syllabus  reads:  "That  the  terri- 
torial statute  [Oklahoma]  authorizing  the 
issue  of  a  writ  of  attachment  against  the 
property  of  a  nonresident  defendant  is  not 
repugnant  to  the  14th  Amendment  to  the 
Constitution." 

Tlie  language  of  Justice  White,  render- 
ing the  opinion,  so  well  meets  every  con- 
tention made  in  this  branch  of  our  case, 
€9  L.  R.  A. 


that  we  freely  quote  from  it  as  follo¥rs: 
**The  only  remaining  contention  to  be  con- 
sidered is  the  claim  that  the  territorial 
statute  authorizing  tne  issue  of  an  attach- 
ment against  the  property  of  a  nonresident 
defendant  in  the  case  of  an  alleged  fraudu- 
lent disposition  of  property  is  repugnant  to 
the  14th  Amendment  to  the  Constitution  of 
the  United  States^  and  in  conflict  with  the 
civil  rights  act.  The  law  of  the  territory, 
it  is  said,  in  case  of  an  attachment,  for  the 
cause  stated,  against  a  resident  of  the  ter- 
ritory, requires  the  giving  of  a  bond  by  the 
plaintiff  in  attachment  as  a  condition  for 
the  issue  of  the  writ,  whilst  it  has  been 
construed  to  make  no  such  requirement  in 
the  case  of  an  attachment  against  a  non- 
resident. This,  it  is  argued,  is  a  discrim- 
ination against  a  nonresident,  does  not  af- 
ford due  process  of  law,  and  denies  the 
equal  protection  of  the  laws.  The  elemen- 
tary doctrine  is  not  denied  that,  for  tiie 
purposes  of  the  remedy  by  attachment,  the 
legislative  authority  of  a  state  or  territory 
may  classify  residents  in  one  class  and  non- 
residents in  another;  but  it  is  insisted  that, 
where  nonresidents'  are  not  capable  of  sepa- 
rate identification  from  residents  by  any 
facts  or  circumstances  other  than  that  they 
are  nonresidents, — ^that  is,  when  the  fact 
of  nonresidence  is  their  only  distinguishing 
feature, — the  laws  of  a  state  or  territory 
cannot  treat  them  to  their  prejudice  upon 
that  fact  as  a  basis  of  classification.'  When 
the  exception  thus  stated  is  put  in  juxta- 
position with  the  concession  that  there  is 
such  a  difference  between  the  residents  of 
a  state  or  territory  and  nonresidents  as  to 
justify  their  being  placed  into  distinct 
classes  for  the  purpose  of  the  process  of 
attachment,  it  becomes  at  once  clear  that 
the  exception  to  the  rule  which  the  argu- 
ment attempts  to  make  is  but  a  denial,  by 
indirection,  of  the  legislative  power  to 
classify  which  it  is  avowed  the  exception 
does  not  question.  The  argument,  in  sub- 
stance, is  that,  where  a  bond  is  required 
as  a  prerequisite  to  the  issue  of  an  at- 
tachment against  a  resident,  an  unlawful 
discrimination  is  produced  by  permitting 
process  of  attachment  against  a  nonresi- 
dent without  giving  a  like  bond.  But  the 
difference  between  exacting  a  bond  in  th«> 
one  case  and  not  in  the  other  is  nothing 
like  as  great  as  that  which  arises  from  al- 
lowing processes  of  attachment  against  a 
nonresident  and  not  permitting  such  pro- 
cess against  a  resident  in  any  case.  That 
the  distinction  between  a  resident  and  a 
nonresident  is  so  broad  as  to  authorize  a 
classification  in  accordance  with  the  sug- 
gestion just  made  is  conceded,  and,  if  it  were 
not,  is  obvious.  The  reasoning,  then,  is 
that)  although  the  dififerenoe  between  lbs 
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two  classes  is  adequate  to  support  the  al- 
lowance of  the  remedy  in  one  case  and  its 
absolute  denial  in  the  other,  yet  that  the 
distinction  between  the  two  is  not  wide 
enough  to  justify  allowing  the  remedy  in 
both  cases,  but  accompanying  it  in  one  in- 
stance by  a  more  onerous  prerequisite  than 
is  exacted  in  the  other.  The  power,  how- 
ever, to  grant  in  the  one  and  deny  in  the 
other  of  necessity  embraces  the  right,  if 
it  be  allowed  in  both,  to  impose  upon  the 
one  a  condition  not  required  in  the  other, 
for  the  lesser  is  necessarily  contained  in 
the  greater  power.  The  misconception  con- 
sists in  conceding,  on  the  one  hand,  the 
power  to  classify  residents  and  nonresidents 
for  the  purpose  of  the  writ  of  attachment, 
and  then  from  this  concession  to  argue  that 
the  power  does  not  exist,  unless  there  be 


something  in  the  cause  of  action  for  which 
the  attachment  is  allowed  to  be  issued 
which  justifies  the  classiH cation.  As,  how- 
ever, the  classification  depends  upon  res- 
idence and  nonresidence,  and  not  upon  the 
cause  of  action,  the  attempted  distinction  is 
without  merit."  It  seems  that  the  court 
was  unanimous  in  the  above  opinion,  and 
it  deserves  both  our  respect  and  confidence. 
The  statute  in  question  may  be  unwise  and 
ill-designed,  but  its  amendment  or  repeal 
is  for  the  lawmaking  power,  and  not  for 
the  courts. 

The  judgment  of  the  Circuit  Court  is  re- 
veraedf  injunction  dissolved,  and  the  peti- 
tion, with  its  amendments,  is  dismissed. 

Davis,  Ch.  J.,  and  Crew  and  Sununerfly 
JJ.,  concur. 
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COMMONWEALTH  of  Massachusetts 

BOSTON  ADVERTISING   COMPANY. 

(188  Mass.  348.) 

Forblddlnv  the  use  of  land  near  a 
park  or  park  fvay  for  advertlslnir 
pnrpoiies  amounts  to  a  taking  of  it  for 
public  use,  for  which  compensation  must  be 
made. 

(June  20,  1005.) 

EEPORT  by  the  Superior  Court  for  Suffolk 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  after  verdict  in  plaintiff's 
favor  in  a  proceeding  against  defendant  for 
Tiolation  of  the  rules  and  regulations  of  the 
park  commission  against  the  maintenance 
of  advertising  signs.  Judgment  for  defend- 
ant. 

The  facts  are  stated  in  the  opinion. 

Mr,  Joseph  H«  Soliday»  for  defendant: 

Depriving  an  owner  of  property  of  any 
profitable  use  of  that  property  is  a  "taking" 
or  "appropriation,"  and  clearly  within  the 
constitutional  prohibition. 

Old  Colony  d  F,  River  R.  Co.  v.  Ply- 
mouth County,  14  Gray,  165;  Edwards  v. 
BruorUm,  184  Mass.  520,    60    N.    E.    328; 


Forster  v.  Scott,  136  N.  Y.  583,  18  L.  R.  A. 
543,  32  N.  E.  076;  Atty.  Gen,  v.  Williams 
{Ktiotclton  T.  Williams)  174  Mass.  476,  47 
L.  R.  A.  314,  55  N.  E.  77;  People  v.  Oreen, 
85  App.  Div.  400,  83  N.  Y.  Supp.  460;  Re 
Jacobs,  08  N.  Y.  08,  50  Am.  Rep.  636 ;  Peo- 
ple ex  rel.  Manhattan  Rav.  Inst,  v.  Otis,  00 
N.  Y.  48;  Sawyer  v.  Davis,  136  Mass.  230, 
40  Am.  Rep.  27 ;  Train  v.  Boston  Disinfect- 
ing Co,  144  Mass.  523,  50  Am.  Rep.  113,  11 
N.  E.  020. 

Mr,  Iff.  J.  Sushnie,  for  the  Common- 
wealth : 

Penal  statutes,  though  to  be  construed 
strictly  as  a  general  rule,  yet  are  to  receive 
such  a  construction  as  will  conform  to  the 
intention  of  the  legislature. 

Com.  v.  Loring,  8  Pick.  370. 

The  plain  intent  of  the  act  in  question  is 
to  prevent  or  control  the  intrusion  of  ob- 
noxious signs  upon  the  sight  of  the  public 
engaged  in  the  enjoyment  of  the  natural 
beauties  of  a  park.  It  is  a  question  of  law 
for  the  court  whether  any  given  sign  is 
"near"  within  the  meaning  of  the  statute. 

Fall  River  Iron  Works  Co,  v.  Old  Colony 
d  F.  River  R.  Co.  5  Allen,  221;  Boston 
d  P,  R.  Corp.  V.  Midland  R.  Co.  1  Gray,  340. 

Under  the  power  to  regulate,  the  require- 


Nt)TE. — For  a  case  in  this  series  holding  that 
the  restriction  of  the  height  of  buildings  ad- 
jacent to  n  park,  when  made  for  the  benefit  of 
the  public  by  promoting  the  beauty  and  attrac- 
tiveness of  the  park,  justifies  the  expenditure  of 
public  money  to  pay  compensation  for  property 
rights  thereby  injured,  see  Knowlton  v.  Will- 
lams,  47  L.  R.  A.  314. 

As  to  validity  of  regulation  of  use  of  bill- 
e0L.R.  A. 


lioards  for  advertising  purposes,  see,  in  this 
series,  Crawford  v.  Topeka,  20  L.  R.  A.  602,  and 
Chicago  V.  Gunning  System,  70  L.  R.  A.  — 

As  to  forbidding  circulation  of  advertising 
matter  in  streets,  see  People  v.  Armstrong,  2 
L.  R.  A.  721. 

As  to  prohibiting  casting  of  circulars,  hand 
bills,    etc.,    into    vestibules    of    dwellings,    see 
Philadelphia  v.  Brabender,  58  L.  B.  A.  220. 
52 
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ment  to  obtain  a  permit  or  license  is  free 
from  legal  objections. 

Com,  V.  Plaiated,  148  Mass.  375,  2  L.  R. 
A.  142,  12  Am.  St.  Rep.  566,  19  N.  E.  224; 
Com.  V.  Ellis,  158  Mass.  555,  33  N.  E.  651 ; 
Re  Vandine,  6  Pick.  187,  17  Am.  Dec.  351; 
Re  Nightingale,  11  Pick.  168. 

The  rule  regulates  the  use  of  the  prop- 
erty, which  is  a  proper  exercise  of  police 
power. 

Com,  V.  Roberts,  155  Mass.  281,  16  L.  R. 
A.  400,  26  N.  E.  522 ;  Rideout  v.  Know,  148 
Mass.  368,  2  L.  R.  A.  81,  12  Am.  St.  Rep. 
560,  19  N.  E.  390. 

Public  parks  are  created  and  maintained 
at  great  public  expense  to  contribute  to  the 
health  and  pleasure  of  the  community ;  and 
any  rule  reasonably  tending  to  promote 
public  health,  or  to  beautify  public  grounds, 
is  a  reasonable  exercise  of  the  power  dele- 
gated to  a  board  of  park  commissioners. 

Rochester  v.  West,  164  N.  Y.  510,  53  L.  R. 
A.  548,  70  Am.  St.  Rep.  659,  58  N.  E.  673; 
Com,  V.  McCafferty,  145  Mass.  384,  14  N.  E. 
451;  Re  Wilshire,  103  Fed.  620;  Gunning 
System  v.  Buffalo,  75  App.  Div.  31,  77  N.  Y. 
Supp.  987. 

Any  use  of  private  property  which  ma- 
terially interferes  with  the  public  comfort, 
except  in  those  cases  where  the  reasonabfe 
requirements  of  the  owner  afford  him  justi- 
fication or  excuse,  is  a  nuisance. 

Davis  y.  Saicyer,  133  Mass.  289,  43  Am. 
Rep.  619;  Com,  v.  Harris,  101  Mass.  29: 
Com,  V.  Perry,  139  Mass.  198,  29  N.  E.  656. 

An  advertisement  upon  private  land  any- 
where may  be  a  public  nuisance. 

The  legislature  may  very  appropriately 
recognize  and  deal  with  the  effect  upon  peo- 
ple in  general  of  unrestrained  scenic  adver- 
tising, and  take  measures  for  its  proper  re- 
pression. 

Train  v.  Boston  Disinfecting  Co.  144 
Mass.  523,  59  Am.  Rep.  113,  11  N.  E.  929; 
Langmaid  v.  Reed,  159  Mass.  409,  34  N.  E. 
593;  Newtek  v.  Joyce,  166  Mass.  83,  55  Am. 
St.  Rep.  385,  44  N.  E.  116. 

Persons  whose  property  is  affected  by 
such  restrictions  have  no  right  to  compen- 
sation, because  one  of  the  incidents  to  prop- 
erty is  a  condition  that  it  shall  not  be  so 
used  as  unreasonably  to  impair  the  inter- 
est of  the  community. 

Com,  v.  Gilbert,  160  Mass.  157,  22  L.  R. 
A.  439,  35  N.  E.  454;  Ex  parte  Casinello, 
62  Cal.  538;  Re  Flaherty,  105  Cal.  558.  27 
L.  R.  A.  629,  38  Pac.  981 ;  Moses  v.  United 
States,  16  App.  D.  C.  428,  50  L.  R.  A.  532; 
Com,  V.  Parks,  155  Mass.  531,  30  N.  E.  174; 
Com.  V.  Colton,  8  Gray,  488. 

There  is  no  vested  right  in  individuals  to 
be  exempt  from  police  regulations. 

Re  Wilshire,  103  Fed.  620;  Rochester  v. 
West,  164  N.  Y.  510,  53  L.  R.  A.  548,  79 
69  L.  R.  A. 


Am.  St.  Rep.  659,  58  N.  E.  673;  Gunning 
System  v.  Buffalo,  76  App.  Div.  31,  77  N.  Y. 
Supp.  987;  Atty.  Gen,  v.  Williams  {Knowl- 
ton  v.  Williams)  174  Mass.  476,  47  L.  R.  A. 
314,  55  N.  E.  77. 

The  legislature  may  delegate  to  boardf^ 
power  to  make  rules,  and  provide  that  they 
may  be  enforced  by  suitable  penalties. 

Brodbine  v.  Revere,  182  Mass.  598,  66  K. 
E.  607;  Opinion  of  Justices,  138  Mass, 
001. 

A  person  who  has  a  contract  for  adver- 
tising, which  this  enactment  makes  illegal, 
has  no  more  sacred  right  to  b3  immune  from 
such  regulations  than  the  one  who  owns  th(> 
property  upon  which  the  contract  was  to  be 
performed. 

"  Salem  v.  Maynes,  123  Mass.  372;  Hughes 
V.  Wamsutta  Mills,  11  Allen,  201;  Com.  v. 
Overby,  80  Ky.  208,  44  Am.  Rep.  471: 
Baily  v.  De  Crespigny,  L.  R.  4  Q.  B.  180. 

Barker,  J.,  delivered  the  opinion  of  the 
court : 

The  complaint  upon  which  the  defendant 
was  found  guilty  was  for  a  violation  of  the 
rules  and  regulations  made  by  the  metro- 
politan park  commission  under  Stat.  1903. 
chap.  158,  p.  121.  The  act  charged  was 
maintaining  a  business  sign  on  land  near 
enough  to  the  Revere  Beach  Park  Way  to 
render  the  words  of  the  sign  plainly  visi- 
ble to  the  naked  eye  of  persons  in  the  park 
way.  (t  appears  that  the  sign  was  an  ad- 
vertisement of  a  household  utensil.  The 
signboard  was  40  feet  in  width  and  7%  feet 
high  with  black  letters  on  an  orange  ground. 
The  capital  letters  were  3  feet  3%  inches 
high  and  2  feet  10  inches  wide.  It  is  not 
contended  that  the  sign  was  indecent  or  im- 
moral, or  of  a  nature  to  frighten  man  or 
beast,  or  in  any  way  to  cause  bodily  injury 
by  falling  or  being  blown  against  persons  or 
vehicles  usinsf  the  way.  The  defendant  is  in 
the  advertising  business.  It  had  purchased 
from  the  owner  of  the  land  the  right  to 
maintain  the  sign  until  October  1,  1905^ 
and  had  been  paid  to  keep  up  the  adver- 
tisement until  December  30,  1904.  Its  con- 
tract with  the  owner  of  the  land  began  on 
October  29,  1903,  and  its  conlract  to  main- 
tain the  sign  was  made  in  September,  1903. 
The  park  way  was  established  in  1899.  The 
rule  or  regulation  charged  to  have  been 
broken  by  maintaining  the  sign  was  estab- 
lished on  August  20,  1903.  The  same  sign 
had  been  in  the  same  location  before  the  es- 
tablishment of  the  park  way,  and  ever  since. 
The  rule  or  regulation  forbids  the  erection, 
maintaining,  or  display  upon  any  land  or 
the  outside  of  any  building  of  any  commer- 
cial or  business  sign,  poster,  or  advertise- 
ment within  such  distance  of  any  public 
park  or  park  way  in  care  of  the  commission 
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aa  shall  render  the  word8>  figares,  or  de- 
vices of  the  sign,  poster,  or  advertisement 
plainly  visible  to  the  naked  eye  within  the 
park  or  park  way,  without  the  written  per- 
mission of  the  commission;  save  that  the 
rule  is  not  to  be  construed  to  prevent  the 
owner  or  occupant  of  land,  building,  or  tene- 
ment from  displaying  or  maintaining  there- 
on one  sign  or  advertisement  for  business  or 
commercial  purposes,  in  size  not  larger  than 
15  inches  by  20  feet,  and  relating  exclusive- 
ly to  the  property  on  which  it  may  be  placed, 
or  to  the  business  thereon  conducted,  or  to 
the  person  conducting  the  same.  The  stat- 
ute provides  that  the  commission,  and  also 
the  officers  having  charge  of  public  parks 
and  park  ways,  "may  make  such  reasonable 
rules  and  regulations  respecting  the  display 
of  signs,  posters,  or  advertisements  in  or 
near  to  and  visible  from  public  parks  and 
park  ways  intrusted  to  their  care,  as  they 
may  deem  necessary  for  preserving  the  ob- 
jects for  whi6h  such  parks  and  park  ways 
are  established  and  maintained."  Stat.  1903, 
chap.  158,  S  1,  p.  121.  *  The  counsel  for  the 
prosecution  asserts  that  public  parks  and 
park  ways  are  created  and  maintained  to 
contribute  to  the  health  and  pleasure  of  the 
community.  It  has  been  said  that  they  "are 
established  for  the  use  and  enjoyment  of  the 
people  while  seeking  pleasure  and  recreation 
as  well  as  at  other  times."  No  doubt  the 
principal  anji  controlling  object  for  which 
public  parks  and  park  ways  are  established 
is  that  of  pleasure.  They  are  distinctively 
and  chiefly  pleasure  grounds.  So  far  as 
they  incidentally  serve  to  promote  health  by 
affording  the  means  of  being  in  the  open  air 
and  the  sunlight,  or  of  taking  healthful  exer- 
cise, the  presence  or  absence  of  signs  upon 
the  neighboring  lands  is  immaterial.  Wc 
think,  therefore,  that  the  well-being  of  the 
ordinary  person  who  uses  a  public  park  or 
park  way  can  never  be  bo  far  affected  by 
the  visibility  of  signs,  posters,  or  advertise- 
ments placed  on  other  ground  as  to  injure 
his  health.  No  doubt  their  presence  there 
may  hide  from  him  fine  views,  or  may  turn 
into  a  disagreeable  ensemble  what  otherwise 
would  be  a  pleasing  outlook,  or  the  sign  or 
poster  or  advertisement  may  be  itself  ugly, 
or,  if  not  so,  may  be  displeasing  because  of 
incongruity.  At  most,  the  presence  of  signs, 
posters,  and  advertisements  upon  lands  or 
buildings  near  a  public  park  or  park  way  is 
an  offense  against  good  taste,  and  in  that 
way  alone  detracts  from  the  pleasure  only  of 
the  frequenters  of  such  places.  We  agree 
that  the  promotion  of  the  pleasure  of  the 
people  is  a  public  purpose,  for  which  public 
money  may  be  used  and  taxes  laid,  even  if 
the  pleasure  is  secured  merely  by  delighting 
one  of  the  senses.  Higginson  v.  Nahant,  11  | 
69  L.  R.  A. 


Allen,  530;  Huhhard  v.  Taunton,  140  Mass. 
467,  5  N.  E.  167;  Atty.  Oen,  v.  Williama 
{Knotoltan  v.  JVilliama)  174  Mass.  476, 
479,  480,  47  L.  R.  A.  314,  55  N.  E.  77.  The 
question  here  is  not  of  the  power  of  the  state 
to  expend  money,  or  to  lay  taxes  to  promote 
esthetic  ends,  or  to  regulate  the  use  of 
property  with  a  view  to  promote  such  ends. 
It  is  of  the  right  of  the  state  by  such  regu- 
lations to  deprive  the  owner  of  property  of 
a  natural  use  of  that  property  without  giv- 
ing compensation  for  the  resulting  loss  to 
the  owner.  Probably  no  one  would  care  at 
present  to  deny  that  without  compensation 
"the  possession  and  enjoyment  of  all  rights 
are  subject  to  such  reasonable  conditions  as 
may  be  deemed  by  the  governing  authority 
of  the  country  essentia]  to  the  safety,  health, 
peace,  good  order,  and  morals  of  the  com- 
munity." Field,  J.,  in  Crowley  v.  Christen- 
sen,  137  U.  S.  86,  89,  34  L.  ed.  620,  622,  11 
Sup.  Ct.  Rep.  13.  Beyond  the  purposes 
named,  there  are  many  others  of  a  public 
nature,  the  promotion  of  which  may  in- 
volve the  taking  or  damaging  of  the  prop- 
erty of  individuals,  and  as  to  which  there 
well  may  be  differences  of  opinion  as  to 
whether  the  state  must  afford  compensation 
if  such  loss  or  damage  is  inflicted.  One  of 
them  is  the  education  of  youth.  Probably 
all  will  agree  that,  judged  by  any  fair  stand- 
ard, the  promotion  of  education  stands  upon 
a  higher  plane  than  the  promotion  of  es- 
thetic culture  or  enjoyment,  and  would  the 
better  justify  the  imposition  of  a  burden 
without  compensation.  But  no  one  would 
contend  that  the  state  could  authorize  the 
taking  of  land  for  a  schoolhouse  without 
providing  compensation  for  the  owner.  In  a 
very  recent  case  this  court,  in  dealing  with 
a  statute  requiring  street  railway  companies 
to  transport  school  children  at  reduced  rates 
of  fare,  has  held  that,  if  it  appeared  that  the 
enforcement  of  the  act  would  cause  expense 
which  the  carrier  must  bear  or  put  upon 
other  patrons,  we  should  be  obliged  to  hold 
that  there  was  a  taking  of  property  without 
due  process  of  law.  Com.  v.  Interstate 
ConaoL  Street  R.  Co.  187  Mass.  436,  73  N.  E. 
530.  If  the  police  power,  technically  so 
called,  will  not  justify  a  taking  of  property 
without  compensation  to  promote  the  edu- 
cation of  youth,  it  cannot  justify  such  a 
taking  for  the  promotion  of  merely  esthetic 
purposes.  Therefore,  if  the  rules  of  the  com- 
mission amount  to  a  taking  of  property,  as 
no  compensation  is  provided,  they  cannot  be 
held  valid.  The  plain  and  intended  pur- 
pose of  the  rule  is  to  prohibit  the  use  of 
land  near  public  parks  and  park  ways  for 
advertising.  This  has  come  to  be  an  ordi- 
nary and  remunerative  use  of  lands  near 
largely  traveled  streets,  park  ways,  public 
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parks,  railroads,  and  other  places  frequented 
in  numbers  by  the  public.  It  is  as  nat- 
ural a  use  of  such  lands  as  is  the  use  of 
store  fronts  and  show  windows  for  the  dis- 
play of  goods  kept  for  sale,  or  for  other 
modes  of  advertising.  It  resembles  the  plac- 
ing of  advertising  pages  on  each  side  of  the 
literary  portion  of  a  periodical,  or  the  plac- 
ing in  street  cars  or  railway  stations  of  ad- 
vertisements disconnected  with  the  business 
of  transportation.  All  these  at  present  are 
usual,  common,  and  profitable  uses  of  prop- 
erty of  which  everyone  sees  daily  numerous 
instances.  In  the  opinion  of  a  majority  of 
the  court  the  rules  or  regulations  estab- 
lished by  the  commission  so  interfere  with 
the  use  of  property  as  to  amount  to  a  tak- 
ing of  property  for  public  use,  and,  as 
no  compensation  is  provided  for,  the  rules 
are  void,  because  obnoxious  to  the  provisions 
of  our  Constitution. '  Declaration  of  Rights, 
art.  10.  They  are  not  reasonable  within  the 
meaning  of  Stat.  1903,  chap.  158,  §  1,  p. 
121.  We  do  not  hold  that  no  valid  rules  as 
to  signs,  posters,  or  advertisements  on  land 
near  to  public  parks  or  park  ways  can  be 
made  imder  Stat.  1903,  chap.  158,  p.  121. 
Rules  intended  to  prohibit  advertisements  of 
indecent  or  immoral  tendencies,  or  signs 
dangerous  to  the  physical  safety  of  the  pub- 
lic, no  doubt  would  be  reasonable  within  the 
meaning  of  the  statute,  and  valid.  We 
think  the  case  of  Rochester  v.  Weaty  104  N. 
Y.  610,  63  L.  R.  A.  548,  79  Am.  St.  Rep. 
660,  58  N.  E.  673,  was  decided,  and  can  rest 
only  on  this  ground.  See  Chunning  System 
v.  Buffalo,  75  App.  Div.  31,  77  N.  Y.  Supp. 
987 ;  People  v.  Green,  85  App.  Div.  400,  83 
N.  Y.  Supp.  460. 

Verdict  set  aside.    Judgment   to   be   en- 
tered for  the  defendant. 


Hannah  A.  WADE,  Appt., 

V. 

Katherine  MILLER. 
(188  Mass.  6.) 
Tbe    cliaracterliitle    noliiea    and    odors 


inaiilnar  from  a  clilclcen  laonae  and  yard 
which  are  malDtalned  in  a  cleanly  manner 
and  cared  for  so  as  not  Injuriously  to  af- 
fect the  health  of  any  normal  person  In  the 
neighborhood  are  not  a  nuisance,  although 
they  may  make  neighboring  property  uncom- 
fortable as  a  residence  for  inyallds. 

(April  4,  1905.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Superior  Court  for  Plymouth  County 
in  favor  of  the  defendant  in  an  action 
brought  to  enjoin  the  maintenance  of  an  al- 
leged nuisance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Daniel  T.  DeToll  for  appellant. 
Mr.  C.  A.  MoLellaii  for  appellee. 

Braley,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  to  enjoin  the  de- 
fendant from  maintaining  an  alleged  nui- 
sance, that,  by  reason  of  its  nature  and 
proximity,  impaired  the  rental  value  of  the 
plaintiff's  property.  The  case  was  referred 
to  a  master,  to  whose  report  no  exceptions 
were  taken,  and  upon  whose  findings  of  fact 
a  decree  was  entered  in  the  superior  court 
confirming  the  report  and  dismissing  the 
bill,  from  which  the  plaintiff  appealed  to 
this  court. 

1^'rom  the  report  it  appears  that  the  par- 
ties own  and  occupy  contiguous  estates  sit- 
uated in  the  principal  village  of  the  town 
of  Bridgewater.  There  were  two  dwelling 
houses  on  the  plaintiff's  land,  one  of  which 
she  occupied,  and  rented  the  other,  that  was 
nearest  to  the  homestead  of  the  defendant, 
who  maintained  two  henhouses,  and  yard 
connected  therewith,  in  which  a  number  of 
hens  and  not  more  than  two  roosters  were 
kept.  The  plaintiff's  claim  is  that  the  odor 
from  the  houses  and. yard  occasionally  be- 
came so  pungent  that,  combined  with  the 
cackling  of  hens  and  crowing  of  roosters, 
the  house  occupied  by  her  tenant  was  ren- 
dered uncomfortable  as  a  place  of  residence. 
It  is  found  that  the  tenant  and  members 
of  his  family — especially  his  wife,  who  was 
a  nervous  invalid— complained  that  they 
were  disturbed  and  annoyed  by  the  odor  and 


NoiB. — For  a  case  in  this  series  holding  thar 
the  noise  made  by  hogs  kept  for  the  purpose  of 
slaughter  Is  not  such  a  nuisance  as  to  Justify 
the  destruction  of  a  slaughter-house  business, 
see  Ballentine  v.  Webb,  13  L.  R.  A.  321. 

As  to  right  to  damages  or  injunction  because 
of  discomfort  caused  by  noises  generally,  see 
Gainesville,  H.  &.  W.  R.  Co.  v.  Hall,  9  L.  R.  A. 
298  ;  Wylie  v.  El  wood,  9  L.  R.  A.  726 ;  Powell  v. 
Bentley  &  G.  Furniture  Co.  12  L.  R.  A.  53. 
and  note:  .rones  v.  Erie  ft  W.  Valley  R.  Co. 
17  L.  R.  A.  758 :  Austin  v.  Augusta  Terminal  R. 
Co.  47  L.  R.  A.  755 ;  Chicago  G.  W.  R.  Co.  v. 
First  M.  E.  Church,  50  L.  R.  A.  488;  Hill  v. 
69  L.  R.  A. 


McBurney  Oil  ft  Fertiliser  Co.  62  U  R.  A. 
308;  Louisville  ft  N.  Terminal  Co.  v.  Jacobs. 
61  L.  R.  A.  188;  Froellcher  v.  Oswald  Iron 
Works,  64  L.  R.  A.  228;  and  Redd  v.  Edna 
Cotton  Mills,  67  L.  R.  A.  983. 

For  odors  or  gases  as  nuisance  generally,  see 
Bohan  v.  Tort  Jervls  Gaslight  Co.  0  L.  R.  A. 
711,  and  note;  Susquehanna  Fertiliser  Co.  v. 
Malone,  0  L.  R.  A.  737 :  Robb  v.  Carnegie  Bros. 
&  Co.  14  L.  R.  A.  329 ;  Fogarty  v.  Junction  City 
Pressed  Brick  Co.  18  L.  R.  A.  756  :  BoMton  Fer- 
rule Co.  V.  Hills,  20  L.  R.  A.  844;  Frost  ▼. 
Berkeley  Phosphate  Co.  26  I*.  R.  A.  693;  and 
Swift  V.  Broyles,  68  L.  R.  A.  390. 
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noise  thus  caused,  though  the  plaintiff  her- 
self, living  in  a  house  within  a  distance  of 
45  feet  therefrom,  was  not  disagreeably  af- 
fected to  an  appreciaole  extent. 

Where  the  question  of  a  private  nuisance 
is  raised,  the  result  produced  by  it  upon 
persons  of  ordinary  health  and  sensitiveness, 
rather  than  upon  those  afflicted  with  disease 
or  abnormal  physical  conditions,  is  to  be 
taken  as  the  criterion. 

In  the  lawful  use  of  property,  how  far  an 
annoyance  may  be  caused  to  other  persons, 
without  becoming  a  nuisance,  becomes  a 
question  of  degree.  For  what  may  amount 
to  a  serious  injury  to  health  or  the  enjoy- 
ment of  property  in  one  locality,  by  reason 
of  density  of  population,  or  the  residential 
character  of  the  neighborhood  affected,  or 
the  nature  of  the  specific  act,  may  in  an- 
other place,  and  under  different  surround- 
ings, be  deemed  proper  and  unobjectionable. 
But  in  any  case,  if  it  is  sought  to  prevent 
by  injunction  the  further  continuance  of  any 
legitimate  business  or  employment  which  it 
is  claimed  constitutes  a  nuisance,  a  real,  and 
not  a  fanciful,  injury  to  person  or  property 
must  be  sho^n.  Davis  v.  Sawyer,  1.33  Mass. 
289,  200,  291,  43  txm.  Kep.  519;  Com.  v. 
Perry,  130  Mass.  198,  29  N.  E.  656;  Com. 
v.  Packard,  185  Mass.  64,  66,  69  N.  E.  1067. 

The  defendant  had  a  right  to  the  lawful 
use  and  enjoyment  of  her  premises,  and  tnis 
would  include  the  keeping  of  hens  in  houses, 
and  a  yard  used  for  that  purpose,  which  are 
shown  by  the  report  to  have  been  main- 
tained in  a  cleanly  condition,  and  cared  for 
in  such  a  manner  as  not  to  injuriously  af- 
fect the  health  of  any  normal  person  living 
in  that  neighborhood.  Although,  the  odor 
arising  from  the  henhouses  and  yard,  which 
at  times  was  accompanied  by  the  charac- 
teristic cry  made  by  their  occupants,  may 
have  been  unpleasant,  it  does  not  appear  by 
the  report  to  have  been  physically  imcom- 
fortable  or  unbearable.  Indeed,  the  findings 
of  fact  fail  to  show  that  the  conditions  ex- 
isting on  the  premises  of  the  defendant  were 
abnormal,  or  differed  substantially  from 
those  usually  found  in  the  country,  where 
the  ordinary  incidents  arising  from  keep- 
ing barnyard  fowls  are  not  considered  ex- 
traordinary or  peculiarly  irritating,  even  to 
sensitive  persons.  Rogers  v.  Elliott,  146 
Mass.  349,  353,  4  Am.  8t.  Rep.  316,  15  N.  E. 
768;  Downing  v.  Elliott,  182  Mass.  28,  29, 
64  N.  K.  201. 

Decree  affirmed, 
69  L.  R.  A. 


BUSELL  TRIMMER  COMPANY 

V, 

Charles  F.  COBURN. 
(188  Mass.  254.) 

1.  A  coTei>«nt  by-  a  pnrclaaaer  of  the 
bunlnepia  and  effects  of  a  corporation, 

the  sale  of  wtiich  is  intended  to  terminate 
Its  existence,  to  indemnify  it  from  and 
against  the  contracts  and  engagements  to 
which  the  snid  vendor  appears  to  be  now 
liable,  and  also  all  claims  and  demands  on  ac- 
count of  the  same  contracts  and  engagements, 
doefl  not  cover  a  claim  by  the  president- 
manager  of  the  corporation  to  salary  for  the 
time  subsequently  accruing,  where  It  was 
founded  merely  on  the  fnct  that  he  had  been 
elected  president,  and  there  was  no  contract 
that  the  services  and  salary  should  continue 
for  any  specified  time. 

2.  Blectlnir  one  prenident  of  a  corpo- 
ration, and  appointing  him  manager,  do  not 
entitle  him  to  a  salary  for  any  specified  time. 

8.  To  entitle  an  employee  to  damasea 
airitinat  bla  employer  for  breach  of  the 
contract  by  disposing  of  all  his  property  so 
that  no  more  services  could  be  rendered,  he 
must  show  that  he  has  not  been  able  to  earn 
an  equal  amount  elsewhere. 

4.  A  Jndirment  airalnat  a  debtor  la  not 
bindlna:  on  one  who  has  contracted  to  save 
him  haiTnless  from  the  debt,  unless  he  has 
been  notified  to  come  in  and  defend. 

(May  19,  1905.) 

RXCEPTTONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  Coun- 
ty, made  during  the  trial  of  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  under  an  indemnity  contract.  Over- 
ruled. 

The  stockholders  of  the  plaintiff  company 
desired  to  close  up  its  business  and  liquidate 
the  company,  and  authorized  a  majority  of 
the  directors  to  do  so.  The  majority  direct- 
ors arranged  for  a  transfer  of  all  the  as- 
sets of  the  company  to  defendant,  and  he 
executed  a  contract  the  material  parts  of 
which  appear  in  the  opinion. 

Mr.  Richard  D.  Ware,  for  plaintiff: 

Payment  of  a  judgment  by  default  or  con- 
sent is  sufficient  to  warrant  a  recovery  un- 
der an  indemnity  contract. 

Creamer  y.  Stephenson,  15  Md.  211 ;  (Hven 
V.  Driggs,  1  Caines,  450;  Train  v.  Oold,  6 
Pick.  380. 

The  judgment  was  presumptive  evidence 

Note. — As  to  liability  of  consolidated  corpo> 
ration  for  debts  of  predecessor,  see,  in  this 
series,  Tjoulsvllle,  N.  A.  ft  C.  R.  Co.  v.  Boney,  S 
L.  R.  A.  435,  and  note;  Chicago  &  I.  Coal  R.  Co. 
V.  liall,  23  L.  R.  A.  231,  and  note. 
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of  the  company's  liability,  and  should  have 
been  admitted. 

Smith  V.  Burton,  94  Va.  158,  26  S.  E. 
412. 

The  use  of  the  word  "claims"  gfives  the 
contract  the  broadest  scope;  and  an  indem- 
nity contract  against  "claims"  embraces  any 
claims,  whether  valid  or  otherwise,  which 
may  subject  the  party  indemnified  to  costs, 
delay,  or  expense. 

Home  Ins.  Co,  v.  Watson,  59  N.  Y.  390 ; 
Niagara  Falls  Paper  Co,  v.  Lee,  20  App. 
Div.  217,  47  N.  Y.  Supp.  1;  Wood  v.  Lind- 
ley,  12  Ind.  App.  258,  40  N.  E.  283. 

Mr,  W.  O.  Cosswell,  for  defendant: 

No  evidence  has  been  introduced  sufficient 
to  establish  a  contract  between  Knight  and 
plaintiflT  for  a  year's  service. 

Tatterson  v.  Suffolk  Mfg,  Co,  106  Mass. 
56;  Sears  v.  Kings  County  Elev,  R,  Co,  152 
Mass.  151,  9  L.  R.  A.  117,  25  N.  E.  98; 
Davis  V.  Ames  Mfg.  Co.  177  Mass.  54,  58  N. 
E.  280. 

The  testimony  offered  and  excluded  was 
strictly  res  inter  alios,  and  was  not  admissi- 
ble against  this  defendant  on  the  measure 
of  damages. 

Easkins  v.  Warren,  115  Mass.  514;  Fowlc 
v.  Child,  104  Mass.  210,  49  Am.  St.  Rep.  451, 
41  N.  E.  291;  Fitohhurg  R.  Co,  v.  Freeman, 
12  Gray,  401,  74  Am.  Dec.  600;  Parker  v. 
Kenyon,  112  Mass.  204;  Cutter  v.  Gillette, 
163  Mass.  95,  39  N.  E.  1010;  Olds  v.  Mapes- 
Reeve  Constr.  Co,  177  Mass.  41,  58  N.  E. 
478. 

The  sale  to  Cobum  did  not  affect  the  cor- 
porate existence  of  plaintiff,  the  tenure  of 
office  or  duties  of  its  officers,  or  the  powers 
and  right  of  the  company  to  continue  in 
business.  Assuming  that  the  election  of 
Knight  as  president  and  manager  would 
warrant  a  finding  of  a  contract  for  a  year, 
such  contract  was  personal  in  its  nature, 
involving  powers  and  duties  not  capable  of 
assignment  or  controllable  by  an  assignee. 

Boston  Ice  Co,  v.  Potter,  123  Mass.  28,  25 
Am.  Rep.  9;  Arkdnsa^s  Valley  Smelting  Co. 
V.  Beldin  Min,  Co,  127  U.  S.  379,  32  L.  ed. 
246,  8  Sup.  Ct.  Rep.  1308 ;  Robson  v.  Drum- 
mond,  2  Barn.  &  Ad.  303;  British  Waggon 
Co,  V.  Lea,  L.  R.  5  Q.  B.  Div.  149. 

Iiathrop,  J.,  delivered  the  opinion  of 
the  court: 

The  contract  in  question  is  dated  August 
4,  1900.  In  it  the  plaintiff  is  called  the 
"vendor,"  and  the  defendant  the  "pur- 
chaser." By  tbe  terms  of  the  contract  the 
vendor  assigned  to  the  purchaser  "all  of 
the  machinery,  stock  in  trade,  fixtures,  and 
effects  pertaining  to  its  business,  and  also 
all  the  books  and  other  debts  now  due  and 
owing  to  the  said  vendor,  and  also  all  con- 
tracts, benefits,  and  advantages  which  have 
69  L.  R.  A. 


been  entered  into  by  the  said  vendor,  or  to 
which  it  is  or  can  be  entitled."  The  pur- 
chaser covenanted  with  the  vendor  "that  he 
will  at  all  times  hereafter  save  harmteas, 
and  keep  indemnified,  the  said  vendor  from 
and  against  all  losses,  costs,  expenses,  and 
damages  which  may  be  incurred  by  reason 
of  any  action  which  shall  or  may  be  brought 
or  instituted  against  the  said  purchaser, 
.  .  .  for,  or  in  respect  of,  the  said  ma- 
chinery, stock  in  trade,  effects,  and  premises, 
or  for  or  in  respect  of  the  recovery  of  the 
several  sums  of  money  which  by  its  books 
appear  to  be  due  and  owing  from  the  said 
vendor  in  respect  of  the  said  trade  or  busi- 
ness; and  also  from  and  against  the  con- 
tracts and  engagements  to  which  -the  said 
vendor  appears  to  be  now  liable;  and  also 
all  interest,  costs,  expenses,  losses,  claims, 
and  demands  on  account  of  the  same  debts, 
contracts,  and  engagements  respectively  or 
otherwise  in  relation  to  the  premises." 

It  appeared  in  evidence  that  at  the  time 
of  the  signing  of  the  contract  Knight  was 
president  of  the  company,  and  had  been  con- 
nected with  it  about  fifteen  years  as  man- 
ager and  president.  On  June  4,  1900,  the 
directors  of  the  plaintiff  company  elected  its 
officers  for  the  ensuing  year,  and  among 
them  Knight,  as  president  and  manager. 
There  was  evidence  also  that  Knight  sold 
the  manufactures  of  the  company,  bandied 
the  money,  paid  the  men,  looked  after  the 
factory,  and  attended  to  the  entire  business; 
and,  further,  that  at  the  time  of  the  trans- 
fer Knight  was  receiving  a  salary  of  $2,000 
a  year.  The  plaintiff  offered  to  show  that 
upon  November  20,  1900,  Knight  brought  an 
action  against  the  plaintiff  for  salary  al- 
leged to  have  accrued  to  him  after  the  trans- 
fer, for  the  months  of  August,  September, 
October,  and  part  of  November,  at  the  rate 
of  $110.67  per  month.  The  company  did 
not  defend  the  action,  and  Knight  recovered 
judgment,  which  judgment  was  paid  by  the 
company.  The  plaintiff  further  offered  to 
show  that  in  March,  1901,  a  further  sum  was 
paid  by  the  company  to  Knight  in  satisfac- 
tion of  a  claim  he  made  against  the  com- 
pany for  the  balance  of  the  year  for  which 
he  contended  that  his  contract  continued. 
The  judge  excluded  this  evidence  of  pay- 
ments, and  the  plaintiff  excepted. 

We  are  of  opinion  that  the  ruling  was 
right.  The  contract  before  us  transferred 
to  the  defendant  the  machinery,  stock  in 
trade,  fixtures,  and  book  debts.  It  does  not 
appear  that  Knight  rendered  any  service  to 
the  defendant,  or  that  he  was  expected  to 
do  so.  Nothing  was  due  to  him  from  the 
plaintiff  when  the  transfer  was  made.  The 
contention  of  the  plaintiff  is  that  the  lia- 
bility of  the  defendant  arises  under  the  last 
clause  of  the  contract,  "and  also  all  interest^ 
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costs,  expenses,  losses,  claims,  and  demands 
on  account  of  the  same  debts,  contracts,  and 
engagements."  The  president  of  a  corpora- 
tion, as  an  officer,  is  not  ipso  facto  entitled 
to  a  salary  or  to  a  compensation,  and,  so 
far  as  any  inference  is  to  be  drawn  in  re- 
gard to  ii,  the  inference  is  that  the  salary 
was  paid  to  him  as  manager,  and  not  as 
prenident.  The  plaintiff  disposed  of  all  of 
its  property  nt  the  aate  of  the  contract,  and 
after  th^t,  so  far  as  appears,  had  nothing 
to  manage.  There  is  nothing  to  show  that 
the  plaintiff  was  not  at  liberty  to  sell  its 
property  and  wind  up  its  business  at  any 
time.  Electing  a  man  to  an  office  is  not  or- 
dinarily to  make  a  contract  with  him  for  a 
stated  time.  There  is  nothing  to  show  that 
the  corporation  agreed  with  Knight  to  con- 
tini{e  to  carry  on  business  through  a  year, 
or  to  retain  him  under  a  salary  as  manager 
after  it  ceased  to  have  anything  to  manage. 
The  evidence  did  not  go  far  enough. 

There  is  also  another  ground  which  is 
conclusive  against  the  plaintiff.  Even  if  the 
plaintiff  made  a  contract  with  Knight, 
which  it  broke  by  the  sale  of  its  property. 


so  that  it  would  be  liable  to  him  for  such 
breach,  the  measure  of  damages  would  not 
be  the  salary  promised,  but  would  be  the 
difference  between  the  salary  and  what  he 
could  have  earned  in  some  other  occupation. 
See  1  Sedgw.  Damages,  8th  ed.  §§  206-208; 
Mayne,  Damages,  7th*  ed.  244,  245.  The 
plaintiff  put  in  no  evidence  on  this  point, 
and  there  is  nothing  to  show  that  Knight 
did  not  earn  more  in  some  other  occupation. 
The  judgment  in  the  action  brought  by 
Knight  against  the  plaintiff  was  not  bind- 
ing on  the  defendant,  in  the  absence  of  a 
notice  to  come  in  and  defend.  No,  such  no- 
tice having  been  given,  it  stood  merely  as  a 
payment;  and  to  make  it  material  the  plain- 
tiff had  to  prove  that  it  was  rightly  made. 
Until  the  plaintiff  proved  that  Knight  tried 
to  get  other  employment  and  entirely  failed, 
there  was  no  proof  that  either  payment 
made  to  Knight  of  his  full  salary  was  right- 
fully made,  and  payment  of  such  salary 
without  such  proof  was  immaterial  as 
against  the  defendant,  and  was  rightly  ex- 
cluded. 
Exceptions  overruled. 
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6.  G.  DREYFUS  et  al,  Appts., 

V, 

S.  J.  ROBERTS. 
( Ark ) 

The  pajnaent  of  lens  tban  in  due  yvlU 
dlacltamre  the  debt  when  an  agreement  to 
that  effect  is  fally  executed,  and  the  dis- 
charge Is  evidenced  by  a  written  receipt  for 
the  lesser  sum  in  full  satisfaction  of  the 
greater  one. 

(Battle  and  MoOullocK  JJ.,  dUaent,) 

(Ma^  13,  1905.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Lafayette 
County  in  plaintiff's  favor  in  an  action 
brought  to  quash  an  execution.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Scott  Sc  Head  and  Searey  A 
Parka,  for  appellants: 

Where  the  debt  is  certain  and  due,  pay- 
ment of  a  less  sum,  is  not  satisfaction. 

Btmge  v.  Koop,  48  N.  Y.  224,  8  Am.  Rep. 
546;  Bliss  v.  Bhvmrts,  65  N.  Y.  444;  "Sess 
V.  Minnesota  d  C.  Co.  87  Minn.  413,  92  N. 
W.  333;  Ooodioin  v.  Follett,  25  Vt.  386; 
Harriman  v.  Harriman,  12  Gray,  341;  Cur- 
tiss  v.  Martin,  20  111.  557 ;  Jones  v.  Ricketts, 
7  Md.  108;   Murphy  v.  Kastner,  50  N.  J. 


Eq.  214,  24  Atl.  564;  Eve  v.  Mosely,  2 
Strobh.  L.  203;  Ryan  v.  Ward,  48  N.  Y. 
204,  8  Am.  Rep.  539;  Delw^  v.  Hiett,  27 
Cal.  611,  87  Am.  Dec.  102;  Weber  v.  Couch, 
134  Mass.  26,  45  Am.  Rep.  274. 

The  giving  of  a  receipt  in  full  does  not 
in  any  way  affect  the  rule. 

8t.  Louis,  Ft.  8.  d  W.  R.  Co.  v.  Davis,  35 
Kan.  464,  11  Pac.  421;  Walan  v.  Kerhy,  99 
Mass.  1 ;  Brooks  v.  White,  2  Met.  283,  37 
Am.  Dec.  95;  Riley  v.  KersMw,  52  Mo. 
224;  Murphy  v.  Kastner,  50  N.  J.  Eq.  214, 
24  Atl.  564;  Fuller  v.  Kemp,  138  N.  Y. 
231,  20  L.  R.  A.  785,  33  N.  E.  1034;  Chica- 
go, M.  d  8t.  P.  R.  Co.  V.  Clark,  35  C.  C.  A. 
120,  92  Fed.  968;  Reynolds  v.  Reynolds,  65 
Ark.  374,  18  S.  W.  377;  Bunter  v.  Moul,  98 
Pa.  13,  42  Am.  Rep.  610;  Damall  v.  More- 
house, 36  How.  Pr.  511;  Bunge  v.  Koop, 
48  N.  Y.  225,  8  Am.  Rep.  546. 

Mr.  Robert  L.  Rosers,  Attorney  Gen- 
eral, for  appellee. 

Hill,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

In  1896  Dreyfus  &  Company  obtained  a 
judgment  against  Roberts  for  $1,621  and 
interest.  In  1900  Dreyfus  turned  the  debt 
evidenced   by   this    judgment   to   a   ooUec- 


NoiB. — For  other  cases  in  this  series  as  to 
accord  and  satisfaction  by  part  payment  of 
debt,  see  McKenzle  v.  Harrison,  8  L.  R.  A.  257 ; 
Jaffray  v.  Davis,  11  L.  R.  A.  710,  and  cases  in 
note  thereto ;  Fuller  v.  Kemp,  20  L.  R.  A.  785, 
60L.B.  A. 


and  note;  Tanner  v.  Merrill,  31  L.  R.  A.  171 ; 
Clayton  v.  Clark,  37  L.  R.  A.  771;  Chicora 
Fertilizer  Co.  v.  Dunan,  60  L.  R.  A.  401 ; 
Harrison  v.  Henderson,  62  L.  R.  A.  760; 
Kngbretson  v.  Selberllng,  64  L.  R.  A.  75. 


824 


Arkansas  Supreme  Ck)T:7BT. 


Uat^ 


tion  agency  for  collection,  with  authority 
to  compromise.  The  collection  agency  pro- 
posed to  Roberta  to  accept  $200  in  cash,  if 
at  once  remitted,  in  full  discharge  of  the 
whole  debt.  Roberts  was  living  in  Lafay- 
ette county,  Arkansas.  He  was  unable  to 
raise  the  money,  and  applied  to  his  mother 
to  assist  him.  She  did  not  have  the  money, 
but  had  credit,  and  borrowed  $200  from  a 
gentleman  in  Texarkana,  who  drew  a  check 
on  a  bank  in  Texarkana,  lexas.  This  check, 
after  proper  indorsements,  was  accepted  by 
the  collection  agency  in  Chicago  as  a  full 
acquittance  of  the  debt,  and  it  executed  a 
receipt  in  full,  and  promised  to  have  the 
judgment  record  satisfied;  but,  instead  of 
this  being  done,  Dreyfus  caused  execution 
to  issue  on  the  judgment.  This  action 
started  in  chancery,  and  was  transferred  to 
the  circuit  court  as  a  proceeding  to  quash 
the  execution  on  the  groimd  that  the  judg- 
ment had  been  paid. 
The  receipt  in  this  case  was  as  follows: 

Dear  Sir: — 

We  have  your  communication  with  en- 
closure as  stated  [which  was  the  $200  check  1 
and  you  may  consider  this  a  receipt  and 
satisfaction  in  full  of  the  account  of  S.  G. 
Dreyfus  &  Co.  vs.  yourself  for  $1,621.00. 
We  will  immediately  have  judgment  satis- 
fied as  per  your  request. 
Very  truly  yours, 

Sprague's  Collecting  Agency, 
per  Frank  M.  Utt, 
General  Attorney. 

In  1602  Lord  Coke,  speaking  for  the  court 
of  common  pleas,  said :  "Pinnel  brought  an 
action  of  debt  on  a  bond  against  Cole,  of 
£16  for  the  payment  of  £8  10«.  the  11th 
day  of  November,  1600.  The  defendant 
pleaded,  that  he,  at  the  instance  of  the 
plaintiff,  before  the  said  day,  scil.,  1  Octob. 
Anno  44,  A  pud  W.  solvit  querenti  £5  28. 
2d.,  quaa  quidem  £5  28,  2d.,  the  plaintiff 
accepted  in  full  satisfaction  of  the  £8  lOa. 
And  it  was  resolved  by  the  whole  court, 
that  the  payment  of  a  lesser  sum  on  the 
day  in  satisfaction  of  a  greater  cannot  be 
any  satisfaction  for  the  whole,  because  it 
appears  to  the  judges  that  by  no  possibility, 
a  lesser  sum  can  be  a  satisfaction  to  the 
plaintiff  for  a  greater  sum.  But  the  gift 
of  a  horse,  hawk,  or  -obe,  etc.,  in  satisfic- 
tion  is  good;  for  it  shall  be  intended  that 
a  horse,  hawk,  or  robe,  etc.,  might  be  more 
beneficial  to  the  plaintiff  than  the  money, 
in  respect  of  some  circumstance,  or  other- 
wise the  plaintiff  would  not  have  accepted  of 
it  in  satisfaction.  But  when  the  whole 
sum  is  due,  by  no  intendment  tlie  acceptance 
of  parcel  can  be  satisfaction  to  the  plain- 
tiff. But  in  the  case  at  bar  it  was  re- 
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solved   that   the   payment   and   acceptanc»» 
of  parcel  before  the  day  in  satisfaction  of 
the  whole,  would  be  a  good  satisfaction  in 
regard  of  circumstance  of  time;  for  perad- 
venture  parcel  of  it  before  the  day  would 
be  more  beneficial  to  him  than  the  whole 
at  the  day,  and  the  value  of  the  satisfac- 
tion   is   not    material."     PinneVa    Case,    & 
Coke,  117a.     It  will  be  noted  that  the  doc- 
trine tliat  the  acceptance  of  a  lesser  sum 
for  the  whole  on  or  after  due  is  not  valid 
satisfaction  of  the  whole,  was  obiter  dictum 
in  this  case;  but  this  dictum  of  this  great 
lawyer  and  jurist  established  the  doctrine 
at  common  law  that  there  must  be  some 
other   consideration,   however  trivial,   than 
cash,  to  make  a  payment  of  a  lesser  sum 
binding  as  a  satisfaction  of  the  whole,  not- 
withstanding the  solemn  agreement  of  the 
parties  to  that  effect.     Sir  Frederick  Pol- 
lock thus  states  the  case:     "It  is  enough  to 
say  that  English  common  law  stands  com- 
mitted to  the  absurd  paradox  that  a  debt 
of  £100  may   be  perfectly  well  discharged 
by  the  creditor's  acceptance  of  a  peppercorn 
at  the  same  time  and  place  at  which  the 
£100  are  payable,  or  of  10  shillings  at  an 
earlier  day  or  at  another  place;   but  that 
nothing  less  than  a  release  under  seal  will 
make  his  acceptance  of  £99  in  money  at 
the  same  time  and  place  a  good  discharge, 
although    modern    decisions    have   confined 
this  absurdity  within  the  narrowest  possi- 
ble  limits."     Pollock's   Principles   of  Con- 
tract, 1st  Am.  from  2d  Eug.  ed.   165.    In 
1884  the  Lord  Chancellor,  the  Earl  of  Sel- 
borne,  delivering  the  opinion  of  the  judges  in 
the  House  of  Lords,  said:     "It  might  be, 
and,   indeed,   I  think  it  would  be,  an  im- 
provement in  our  law,  if  a  release  or  ac- 
quittance  of  the  whole  debt,  on  payment  of 
any  sum  which  the  creditor  might  be  con- 
tent to  receive  by  way  of  accord  and  satis- 
faction  (though  less  than  the  whole),  were 
held  to  be,  generally,  binding,  thou<rh  not 
under  seal."     Foakea  v.  Beer,  L.  R.  9  App. 
Caa.  605.    Thus  it  is  seen  that  after  three 
hundred  years'  experience  in  England,  the 
highest   court  of  the  realm   says   the   law 
would  be  improved  by  not  following  Lord 
Coke's  dictum  in  the  Pinnel  Cfise.    The  Pin- 
nel  Case  came  to  the  Colonies,  and  then  the 
Union-,  as  part  and  parcel  of  the  common 
law,   and    has   generally   been   adhered   to. 
though   with  growing  reluctance  and   gen- 
erally with  criticism.     In  view  of  the  ex- 
pressions of  the  courts  on  the  subject,  it 
may  be  safely  conjectured  that,  if  presented 
as  an  original  proposition  to  the  American 
judiciary,  it  would  find  little,  if  any,  sup- 
port.   The  editors  of  a  cuiTent  encyclopa)- 
dia  of  the  law  say  of  the  rule  in  question: 
"This  doctrine  has  been  freely  criticized  in 
most  of  the  courts  which  have  had  occasion 


1905. 


Dbetfus  v.  Roberts. 


82» 


to  consider  it."  1  Cyc.  Law  &.  Proc.  p.  321. 
Notwithstanding  theso  criticisms,  except 
wlien  changed  by  statutes  the  courts  most 
generally  adhere  to  it.  Id.  p.  319,  and 
cases  in  notes;  1  Am.  &  Enc.  Law,  2d  ed.  p. 
413,  and  notes.  While  adhering  to  the  rule, 
the  courts  will  not  extend  it  "beyond  its 
precise  import,"  and  will  not  inquire  into 
the  adequacy  of  the  supporting  considera- 
tion. Haatinga  v.  Lovejoy,  140  Mass.  261, 
54  Am.  Rep.  462,  2  N.  E.  776.  The  court 
of  appeals  of  New  York,  in  following  the 
rule,  said:  "This  rule  has  been  criticized 
as  unsound  and  unjust  in  cases  where  the 
lesser  sum  is  accepted  in  full  satisfaction 
of  the  greater.  [Citing  cases.]"  McKenzie 
V.  Harrison,  120  N.  Y.  260,  8  L.  R.  A.  257, 
17  Am.  St.  Rep.  638,  24  N.  E.  458.  That 
same  distinguished  court  said  later:  "Tlie 
steadfast  adhesion  to  this  doctrine  by  the 
courts,  in  spite  of  the  current  of  condemna- 
tion by  the  individual  judges  of  the  court, 
and  in  the  face  of  the  demands  and  con- 
veniences of  a  much  greater  business,  and 
more  extensive  mercantile  dealings  and 
operations,  demonstrates  the  force  of  the 
doctrine  of  stare  decisis.  But  the  doctrine 
of  stare  decisis  is  further  illustrated  by  the 
course  of  judicial  decisions  upon  this  sub- 
ject, for  while  the  courts  still  hold  to  the 
doctrine  of  the  Pinnel  Ca^e,  5  Coke,  117a, 
and  Ctunber  v.  Wane,  1  Strange,  426,  they 
have  seemed  to  seize  with  avidity  upon  any 
consideration  to  support  the  agreement  to 
accept  the  lesser  sum  in  satisfaction  of  the 
larger,  or,  in  other  words,  to  extract,  if 
possible,  from  the  circumstances  of  eacli 
case  a  consideration  for  the  new  agreement, 
and  to  substitute  the  new  agreement  in 
place  of  the  old,  and  thus  to  form  a  defense 
to  the  action  brought  upon  the  old  agree- 
ment." Jaffray  v.  Davis,  124  N.  Y.  164,  11 
L.  R.  A.  710,  26  N.  E.  351.  The  court  in  the 
above  case  reviews  many  decisions  where  the 
accord  was  supported  on  various  grounds, 
and  some  are  interesting  and  amusing.  The 
payment  at  York  of  a  lesser  sum  than  was 
due  at  Westminster  is  good.  The  pnyment 
in  a  check  for  a  less  sum  is  good.  The  giv- 
ing of  a  negotiable  note  for  the  lesser  sum, 
of  either  the  debtor  or  some  other  party,  is 
good.  If  the  note  or  evidence  of  the  debt  be 
surrendered,  it  is  good.  If  any  security, 
however  trivial,  is  taken,  it  is  good.  In 
short,  "if  there  be  any  benefit,  or  even  any 
legal  possibility  of  benefit,  to  the  creditor, 
thrown  in,  that  additional  weight  will  turn 
the  scale,  and  render  the  consideration  suffi- 
cient to  support  the  agreement."  fbid.  Nu- 
merous other  instances  may  be  found  where 
accepting  chattels,  goods,  lands,  or  any- 
thing else  of  less  value  than  the  debt,  if 
it  be  other  than  what  the  article  repre- 
sents,— money, — will  be  good.  See  notes  1 
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Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  414-419* 
I  brief,  the  law  is,  following  those  deci- 
sions to  their  end,  that  an  executed  settle^ 
ment  of  great  or  small  amounts  for  lesser 
sums  is  good  when  lagnappe  is  given,  not 
on  account  of  the  payment  of  the  mone^ 
and  the  agreement  of  the  parties,  but  be- 
cause of  the  lagnappe  being  given. 

It  was  universally  held  at  common  law 
that  a  release  under  seal,  eitlier  with  or 
without  partial  payment,  was  a  good  ac- 
cord and  satisfaction,  and  took  the  case 
out  of  the  rule.  Jaffray  v.  Davis,  124  N^ 
Y.  164,  11  L.  R.  A.  710,  26  N.  E.  351,  1  Am, 
&  Eng.  Enc.  Law,  2d  ed.  p,  415;  1  Cyc.  Law 
&  Proc.  p.  323.  The  seal  had  magic  to  im- 
port a  consideration.  Hence  a  release  to 
which  a  piece  of  sealing  wax  was  attached 
was  good,  while  the  same  release  without 
the  piece  of  wax  was  worthless.  The  dis- 
tinction between  sealed  and  unsealed  in- 
struments is  almost  universally  abolished,, 
ana  yet  the  conservatism  of  the  courts  has 
seemingly  restrained  them  from  giving  now 
the  same  effect  to  a  written  release  of  the- 
whole  debt,  which  such  release  would  have 
had,  as  a  sealed  instrument.  Connecticut 
and  Vermont  have  given  that  effect  to  a 
receipt.  "The  general  principle  laid  down 
with  regard  to  receipts  in  full  has  long 
been  the  settled  law  of  this  state,  whatever 
it  may  be  elsewhere.  The  receipt  in  this 
case,  unless  impeached  for  fraud  or  mistake,, 
was  valid,  and  discharged  the  whole  debt, 
though  given  for  a  payment  that  was  in 
itself  but  a  part  of  the  entire  debt."  Abom 
V.  Rathbone,  54  Conn.  444,  8  Atl.  677. 
The  rule  in  Vermont  seems  to  be  that  a 
receipt  for  a  lesser  sum  purporting  to  dis- 
charge  the  whole  sum  is  prima  facie  a 
discharge  of  it,  and  is  subject  to  attack 
only  for  fraud,  mistake,  and  the  like- 
grounds.  Holbrook  V.  Blodget,  6  Vt.  520; 
Stephens  v.  Thompson,  28  Vt.  77 ;  Ashley  v. 
Hendee,  68  Vt.  209;  Ouyette  v.  Bolton,  46 
Vt.  228.  In  Mississippi  the  court  has  gone 
much  farther  than  this,  and  has  completely 
cut  away  from  the  rule  in  PinneVs  Case; 
and  of  it,  in  Clayton  v.  Clark,  74  Miss.  499, 
37  L.  R.  A.  771,  60  Am.  St.  Rep.  521,  21 
So.  565,  22  So.  189,  Chief  Justice  Woods, 
speaking  for  the  court,  said:  "The  absurd- 
ity and  unreasonableness  of  the  rule  seenk 
to  be  generally  conceded,  but  there  also 
seems  to  remain  a  wavering,  shadowy  be- 
lief in  the  fact,  falsely  so  called,  that  the 
agreement  to  accept,  and  the  actual  accept- 
ance of,  a  lesser  sum  in  the  full  satisfaction 
of  a  larger  sum  is  without  any  considera- 
tion to  support  it;  that  is,  that  the  new 
agreement  confers  no  benefit  upon  the  credi- 
tor. However  it  may  have  seemed  three 
hundred  years  ago  in  England,  when  trade 
and  commerce  had  not  yet  burst  their  swad- 
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dling  bands,  at  this  day  and  in  this  country, 
where  almost  every  man  is  in  some  way  or 
other  engaged  in  trade  or  commerce,  it  is 
as  ridiculous  as  it  is  untrue  to  say  that  the 
payment  of  a  lesser  part  of  an  originally 
greater  debt^  cash  in  hand,  without  vexa- 
tion, cost,  and  delay,  or  the  hazards  of  liti- 
gation in  an  effort  to  collect  all,  is  not 
often,  nay,  generally,  greatly  to  the  bene- 
fit of  the  creditor.  Why  shall  not  money, 
the  thing  sought  to  be  secured  by  new  notes 
of  third  parties, — notes  whose  payment  in 
money  is  designed  to  be  secured  by  mort- 
gage, and  even  negotiable  notes  of  the  debtor 
himself —  why  shall  not'  the  actual  pay- 
ment of  money,  cash  in  hand,  be  held  to  be 
as  good  consideration  for  a  new  agreement — 
as  beneficial  to  the  creditor — as  any  mere 
promises  to  pay  the  same  amount,  by  whom- 
Hoever  made  and  howsoever  secured?  And 
why  may  not  men  make  and  substitute  a 
new  contract  and  agreement  for  an  old  one, 
even  if  the  old  contract  calls  for  a  money 
payment?  And  why  may  one  accept  a 
horse  worth  $100  in  full  satisfaction  of  a 
promissory  note  for  $1000,  and  be  bound 
thereby,  and  yet  not  be  legally  bound  by 
his  agreement  to  accept  $009,  and  his  ac- 
tual acceptance  of  it,  in  full  satisfaction  of 
the  $1000  note?  No  reason  can  be  assigned, 
except  that  just  adverted  to,  and  this  rests 
upon  a  mistake  in  fact.  And  a  rule  of  law 
which  declares  that  under  no  circumstances, 
however  favorable  and  beneficial  to  the 
creditor,  or  however  hard  and  full  of  sac- 
rifice to  the  debtor,  can  the  payment  of  a 
less  sum  of  money  at  the  time  and  place 
stipulated  in  the  original  obligation,  or 
afterwards,  for  a  greater  sum,  though  ac- 
cepted by  the  creditor  m  full  satisfaction  of 
the  whole  debt,  ever  amount  in  law  to  satis- 
faction of  the  original  debt,  is  absurd,  ir- 
rational,- unsupported  by  reason,  and  not 
founded  in  authority,  as  has  been  declared 
by  courts  of  the  higliest  respectability  and 
of  last  resort,  even  when  yielding  reluctant 
assent  to  it.  We  decline  to  adopt  or  to 
follow  it." 

The  first  appearance  of  the  rule  in  Pin- 
neVe  Case  in  Arkansas  was  in  Pope  v.  Tun- 
stall,  2  Ark.  200.  The  court  adhered  to 
the  doctrine,  but  pointed  out  numerous  ex- 
ceptions to  it, — if  the  accord  was  at  a  differ- 
ent place;  the  payment  in  a  chattel;  pay- 
ment of  less  sum  by  a  third  person ;  mutual 
promises  entering  into  the  agreement,  etc. 
The  court  quoted  this  criticism:  '*That 
there  was  more  nicety  than  good  sense  in 
some  of  the  cases  on  this  subject;  that  ac- 
cords are  favored  in  law,  and  therefore 
ought  not  to  be  too  rigorously  expounded." 
In  Cavaness  v.  Rosa,  33  Ark.  672,  the  rule 
originating  in  PinneVs  Case  was  quoted 
from  text  writers,  followed,  and  applied. 
68  L.IL  A. 


In  Reynolds  v.  Reynolds,  65  Ark.  309,  18 
S.  W.  377,  a  statement  of  the  rule  by  Lord 
Ellenborough  in  Fitch  v.  Sutton,  5  East, 
230,  is  qouted  and  followed.  In  Gordon  v. 
Moore,  44  Ark.  349,  61  Am.  Rep.  600,  there 
was,  while  recognizing  the  old  rule,  a 
practical  breaking  away  from  it.  Moore 
executed  a  release  in  consideration  of  $460 
of  a  judgment  for  $2,903.20,  and  author- 
ized the  clerk  to  enter  satisfaction.  The 
release  recited,  ''Witness  my  hand  and 
seal,"  but  bore  no  seal,  and  was  executed  in 
1882,  after  the  distinction  between  sealed 
and  unsealed  instruments  was  abolished. 
Const.  1874,  §  1.  Judge  Eakin  said:  '*It 
would  be  hard  and  unreasonable  if  a  credi- 
tor pressed  for  money  might  not  say  to  an 
embarrassed  or  reluctant  debtor,  'Pay  me 
a  part,  and  I  will  release  the  balance.'  He 
is  cut  off  from  doing  that  in  many  cases 
by  the  rule  as  it  now  stands,  but  the  rule 
is  a  hard  one,  based  upon  purely  technical 
reasoning.  It  is  hedged  in  with  numerous 
exceptions."  The  result  reached  was  thus 
stated:  "We  conclude,  therefore,  that  an 
agreement  by  a  creditor  to  accept  a  smaller 
sum  in  satisfaction  of  a  debt,  carried  into 
execution  by  receipt  of  the  money,  and  the 
execution  ot  a  formal  and  positive  instru- 
ment of  release,  with  all  other  acts  es- 
sentia] to  an  absolute  relinquishment  of 
his  right,  is  a  valid  and  irrevocable  act." 
Thus  it  is  seen  Cordon  v.  Moore  recognized 
and  sustained  a  written  release  not  under 
seal,  and  practically  placed  this  court  in 
line  with  Connecticut  and  Vermont,  which 
accord  such  effect  to  a  receipt  in  full.  In 
Heaslet  v.  Spratlin,  64  Ark.  186,  16  S.  W. 
4G1,  a  parol  release  sustained  alone  by  the 
evidence  of  the  party  claiming  it  was  held 
not  to  be  an  accord  and  satisfaction;  the 
court  merely  referring  to  Gordon  v.  Moore, 
The  question  then  becomes  important  to  de- 
termine what  constitutes  a  release.  Mr. 
Beach  says :  "The  proper  words  of  a  release 
are  remise,  release,  quitclaim,  and  acquit 
Any  expressions,  however,  which  denote  the 
intention  of  the  one  party  to  disehai^  the 
other  are  sufficient."  1  Beach,  Modem  Law 
of  Contracts,  §  460.  The  receipt  in  full  of 
a  given  sum  in  full  satisfaction  of  a  largier 
one  certainly  conveys  the  intention  to  dis- 
charge the  party  of  the  debt  thus  expressly 
stated  to  be  discharged,  as  "remise,  release, 
quitclaim,  and  aquit."  The  release  in  Gor- 
don V.  Moore  did  not  use  these  technical 
terms,  but  "release  said  Childress  from  any 
and  all  liability,"  on  the  judgment,  and  au- 
thorized its  satisfaction.  Mr.  Daniels  says: 
"A  release  is  technically  an  instrument  under 
seal,  the  seal  importing  a  consideration. 
But  the  release  of  a  party  to  a  bill  or  note 
by  any  agreement,  upon  a  valuable  oonaider- 
ation,  is  as  effectual  as  if  made  under  9mL" 
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2  Dan.  Neg.  Inst,  f  1290.  The  consideration 
fictitiously  imported  to  the  release  by  the 
wax  afiSxed  to  the  name  no  longer  exists,  but 
this  court  enforced  a  release  without  it. 
thereby  recognizing  that  a  written  release 
was  valid  without  the  seal.  When  a  receipt 
and  a  release  in  this  respect  amount  to  ex- 
actly the  same  thing,  evidencing  a  discharge 
of  one  party  of  the  other,  it  is  useless  to  pre- 
serve a  distinction  without  a  difference, 
iiusiness  and  commercial  affairs  adjust 
themselves  along  practical,  and  not  technical, 
lines.  The  court  might  well  place  its  deci- 
sion under  the  facts  in  this  case  on  some  of 
the  numerous  exceptions  to  the  doctrine  oi 
the  Pinnel  Case,  but  it  prefers  to  call  a  halt 
in  refining  away  a  rule  '^which  has  been 
more  honored  in  the  breach  than  the  observ- 
ance." It  is  therefore  held  that  when  an 
agreement  is  fully  executed  to  discharge  a 
debt  by  the  payment  of  a  smaller  sum,  and 
such  discharge  is  evidenced  as  it  usually 
is,  in  practical  business  affairs,  by  a  written 
recipt  for  the  lesser  sum  in  full  satisfaction 
of  the  greater  sum,  it  is"a  valid  and  irrevoc- 
able act." 

This  case  does  not  present  the  question 
whether  a  parol  release  fully  proved  by 
clear  and  satisfactory  evidence,  carried  into 
excecution  by  receiving  the  payment,  would 
be  valid,  and  a  discussion  of  it  would  be 
merely  multiplying  obiter  dictum. 

The  judgment  is  affirmed. 

Battle  and  McCiillooli«  JJ.,  dissent. 


W,  R,  CANNON,  Appt., 

V. 

G.  R.  MATHEWS. 
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Replevin  Ilea  for  arrovrlnir  iitravrberry 
plaatsy  although  they  are  attached  to  the 
soil,  since  they  are  fruits  of  industry,  and 
mast  be  treated  as  chattels. 

(May  6,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Crawford  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  possession  of  certain  strawberry 
plants.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Saaiiiel  R.  Chew,  Henry  Ii. 
Fitali1IE]^  and  J.  Wyth  Walker,  for  ap- 
pellant: 

Growing  crops  are  regarded  as  personalty 


NOT». — As  to  classification  of  growing  fruit 
as  real  or  personal  property,  see  also,  in  this 
series.  Sparrow  v.  Pond,  16  L.  R.  A.  103,  and 
note. 

For  crops  as  personal  property  for  the  pur- 
pose of  levy  and  sale,  see  Polley  v.  Johnson, 
23  L.  R.  A.  268,  and  note. 
«9  L.R.  A. 


fbr  the  purpose  of  seizure  and  sale  upon  at- 
tachment or  execution,  and  may  be  encum- 
bered by  chattel  mortgage.  The  crops  may 
be  orally  sold  separate  and  apart  from  the 
land,  and  the  purchaser  of  said  crops  may 
maintain  replevin  therefor. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  303, 
note  5 ;  Cobbey,  Replevin,  §  73 ;  Matlock  v. 
Fry,  16  Ind.  483;  Frank  v.  Harrington,  36 
Barb.  415;  Miller  v.  Baker,  1  Met.  27; 
Hcndrickson  v.  Ivins,  1  N.  J.  Eq.  562;  Ba- 
ker V.  Jordan,  3  Ohio  St.  438 ;  Bnckenstoss 
V.  Stahler,  33  Pa.  251,  76  Am.  Dec.  692;  3 
Parsons,  Contr.  9th  ed.  p.  31 ;  Dunne  v. 
Ferguson,  Hayes.  Exch.  640;  1  Warvelle, 
Vendors,  §§  163-166;  Hensley  v.  Brodie,  16 
Ark.  511. 

MeCnllooliy  J.,  delivered  the  opinion  of 
the  court: 

The  question  involved  in  this  appeal  is 
whether  growing  strawberry  plants,  at- 
tached to  the  soil,  can  be  the  subject  of  re- 
plevin. Appellant,  who  was  plaintiff  below, 
sued  in  replevin  for  the  strawberry  plants 
growing  on  the  land  of  appellee;  claiming 
the  plants  under  an  alleged  parol  contract 
for  the  purchase  of  same.  Defendant  an- 
swered, denying  that  he  had  agreed  to  sell 
the  plants  in  controversy  to  appellant.  At 
the  trial  below  there  was  testimony  tending 
to  show  that  appellee  had  verbally  agreed 
to  sell  to  appellant  all  the  strawberry  plants 
on  a  certain  tract  of  land,  and  that  after  ap- 
pellant had  removed  a  part  of  them  a  con- 
troversy arose  between  them  as  to  the  num- 
ber of  plants  appellee  had  agreed  to  sell, 
and  this  suit  was  brought  in  consequence  of 
the  disagreement.  The  court  held  that  the 
suit  could  not  be  maintained,  and  directed 
the  jury  to  return  a  verdict  in  favor  of  the 
defendant,  which  was  done. 

Replevin  is  strictly  a  possessory  action  for 
the  recovery  of  personal  property,  and,  in  or- 
der to  recover,  the  plaintiff  must  be  the  legal 
owner  and  entitled  to  the  possession  at  the 
time  of  the  commencement  of  the  action. 
Cobbey,  Replevin.  §§27,  73.  So  the  right 
of  recovery  in  this  case  must  turn  upon  the 
question  whether  the  strawberry  plants  sued 
for  are  to  be  treated  as  chattels,  or  part  of 
the  land  upon  which  they  were  growing. 
Many  distinctions  abound  in  the  books  as  to 
the  rules  in  determining  the  character  of 
property  in  fruits  of  the  soil,  attached  there- 
to,— whether  they  are  to  be  considered  chat- 
tel interests  or  as  a  part  of  the  realty, — ^the 
distinction  most  frequently  referred  to  being 
that  between  such  as  are  natural  products 
of  the  soil,  fructus  naturales,  and  fructus  in- 
dustriales,  though  this  distinction  is  reject- 
ed by  many  courts,  and  others  adopted.  The 
pioneer    English    decision   on   the   subjeot 
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seems  to  have  been  one  by  Chief  Justice  Trt- 
by,  at  nisi  prius,  reported  by  Lord  Ray- 
mond in  Littletcood  v.  Hmith,  1  Ld.  Raym. 
182,  in  which  it  was  said  that  timber  grow- 
ing upon  land  miglit  be  sold  by  parol,  "be- 
cause it  is  but  a  hare  chattel;"  the  court 
rejecting  all  distinction  lietwccn  natural  and 
industrial  products.  This  statement  is  by 
Mr.  Barun  Hullock,  in  Scorell  v.  Boxall,  1 
Younge  &  J.  306,  pronounced  to  be  mere 
dictum;  but  the  doctrine  is  later  fully  ap- 
proved by  English  judges.  In  the  case  of 
Marshall  v.  Qreep/h.  R.  1  C.  P.  Div.  35. 
the  distinction  between  fructua  naturales 
and  fructua  induatrialea,  as  a  test  of  the  ap- 
plication of  the  statute  of  frauds,  was  re- 
jected, and  the  rule  announced  by  Treby,  Ch. 
J.,  fully  approved.  In  Browne  on  Statute  of 
Frauds,  §  2546,  the  author,  in  discussing 
the  above-cited  case  and  the  tests  therein  re- 
ferred to,  says :  "Those  tests  had,  it  is  true, 
the  sanctfon  of  previous  decisions,  but  nei- 
ther of  them  had  proved  satisfactory  or  been 
uniformly  followed.  The  doctrine  which 
laid  down  one  rule  for  the  sale  of  fructua 
naturatea,  and  another  for  the  sale  of  fruc- 
tua ivduatrialea,  is  objectionable,  because 
founded  narrowly  upon  consideration  of  the 
ownership  of  the  crop,  not  at  all  upon  con- 
sideration of  the  condition  of  the  sale."  The 
same  learned  author  says  (§  257a) :  "Where 
such  an  agreement  [for  sale  of  growing 
products  of  the  soil]  makes  part  of  the 
transaction,  it  seems  clear  that  an  interest 
in  land  is  contracted  for  and  agreed  to  be 
given.  But  where,  as  in  Marahall  v.  Oreen, 
there  is  no  agreement  that  the  goods  shall 
remain  on  the  vendor's  land, — the  vendee's 
right  to  come  in  and  take  away  what  he  has 
bought  not  depending  upon  any  contract  or 
agreement,  but  being  a  mere  incident  of  his 
purchase,  arising  by  implication  of  law,  and 
not  subject  to  revocation  by  the  owner  of 
the  land, — the  contract  is  for  the  sale,  not 
of  land,  but  of  goods,  and  this  independent- 
ly of  the  nature  of  the  growth  sold."  Prof. 
Greenleaf  saj's:  "Though  all  that  grows  on 
the  soil,  whether  spontaneously  or  by  cul- 
ture, ordinarily  passes  with  the  land,  yet 
trees,  grass,  crops,  and  other  things  fixed  to 
the  soil,  and  so  part  of  the  realty,  may  be 
the  subject  of  a  separate  sale,  in  the  pros- 
pect of  severance,  and  in  that  case  will  be 
regarded  as  personal  chattels,  if  so  treated 
by  the  parties.  The  cases  on  this  much- 
vexed  subject  are  extremely  contradictory, 
but  the  principle  now  most  generally  recog- 
nized seems  to  be  this:  That,  in  contracts 
for  the  sale  of  thinsrs  annexed  to  and  grow- 
ing upon  the  freehold,  if  the  vendee  is  to 
have  a  right  to  the  soil  for  a  time  for  the 
purpose  of  farther  growth  and  profit  of  that 
which  is  the  subject  of  sale,  it  is  an  inter- 
est in  land,  within  the  meaning  of  the  4th 
«0  L.  R.  A. 


section  of  the  statute  of  frauds,  and  must  be 
proved  by  writing;  but  where  the  thing  is 
sold  in  prospect  of  separation  from  the  soil 
immediately,  or  within  reasonable  and  con- 
venient time,  without  any  stipulation  for 
the  beneficial  use  of  the  soil,  but  with  a 
mere  license  to  enter  and  take  it  away,  it 
is  to  be  regarded  as  substantially  a  sale  of 
goods,  only,  and  so  not  within  that  section 
of  the  statute.  .  .  .  The  question  thus 
turning  upon  the  intention' of  the  parties 
and  the  nature  of  the  contract,  it  would 
seem  to  be  of  no  importance  whether  the 
thing  sold  is  to  be  severed  from  the  soil  by 
the  vendor  or  the  vendee,  whether  it  is  to  be 
oaid  for  by  particular  admeasurement  or  in 
the  gross,  or  whether  the  subject  of  sale  con- 
sists of  trees  and  other  spontaneous  pro- 
ducts, or  of  frvctua  induatriaJea."  1  Green- 
leafs  Cruise,  Real  Prop.  p.  65,  note  1.  The 
doctrine  announced  has  been  declared  by 
many  of  the  courts  of  this  country.  Cutler 
V.  Pope,  13  Me.  377;  Cain  v.  McOuire^  13 
B.  Mon.  340;  Smith  v.  Bryan,  5  Md.  151, 
50  Am.  Dec.  104 ;  Boatwick  v.  Leach,  3  Day, 
476;  McClintock'a  Appeal,  71  Pa.  365: 
Sterling  v.  Baldwin,  42  Vt.  306.  Courts  of 
other  states  adhere  to  the  distinction  be- 
tween natural  products  and  fruits  of  indus- 
try, and  hold  that  an  oral  sale  of  the  latter 
is  held  sufficient,  but  of  the  former  insuf- 
ficient, to  pass  title  before  severance.  Vu- 
licevich  v.  Skinner,  77*Cal.  230,  19  Pac.  424: 
Armatrong  v.  Lawaon,  73  Ind.  498;  Smock 
V.  Smock,  37  Mo.  App.  56;  Hirth  v.  Gra- 
ham, 50  Ohio  St.  57,  19  L.  R,  A.  721,  40  Am. 
St.  Rep.  641,  33  N.  E.  90;  Slocum  v.  Sey- 
mour, 36  N.  J.  L.  138,  13  Am.  Rep.  4.12; 
Caraon  v.  Browder,  2  Lea,  701;  Hou>e  v. 
Batchelder,  49  N.  H.  204 ;  2  Schouler,  Pers. 
Prop.  §452;  1  Warvelle,  Vendors,  8  163. 
This  court  held,  in  Kendall  v.  /.  I,  Porter 
Lumber  Co.  69  Ark.  442,  64  S.  W.  220,  that 
a  deed  conveying  growing  trees,  and  author- 
izing the  grantee  to  remove  them  from  the 
soil  within  a  definite  time,  was  a  conveyance 
of  an  interest  in  the  soil,  within  the  purview 
of  the  registration  laws. 

Without  undertaking  to  discriminate  be- 
tween the  line  of  authorities  herein  cited, 
we  hold  that  the  property  sued  for  in  this* 
case  falls  clearly  within  the  classification  of 
fruits  of  industry,  and  not  natural  products. 
According  to  either  of  the  lines  of  authori- 
ties cited,  it  must  be  treated  as  personal 
property,  and  the  subject  of  replevin.  Cob- 
bey,  Replevin,  f  73;  Shinn,  Replevin,  §§  226, 
22V;  Wells,  Replevin,  §§74,  75;  Matlock 
V.  Fry,  15  Ind.  483;  Oarth  v.  Caldwell,  72 
Mo.  622. 

The  court  erred  in  directing  a  verdict  for 
defendant. 

Rev^ersed  and  remanded  for  a  new  trial 
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I.  A.  RICHARDSON  et  al,  Trustees  of  La 
Crosse  County  l&sane  Asylum,  Reapta., 

V. 

Frank  STUESSER,  Appt. 


<. 


.Wis.. 


.) 


«1.  Tbe  incorporation  of  ||  ISOO  to  160R, 
both  Inclnalve,  Rev.  Stat.  1808,  Into  S 
0O4e  tbercof,  no  an  to  be  applicable 
to  tbe  Infiane,  affects  all  such,  the  support 
of  whom  is  not  properly  a  public  charge,  and 
provides  procedure  to  be  followed  in  compel- 
]lni7  those  privately  liable  for  such  support 
to  do  so. 

2.  In  barmony  iritb  |  ISOa,  Rev.  Stat. 
1808,  an  to  tbe  poor*  tbe  trnateea  of  a 
county-  aaylnm  for  tbe  Inaane  abonld 
proceed  by  petition  to  the  county  Judge 
to  establish  the  liability  of  anyone  for  the 
support  of  an  Insane  peraon  at  such  asylum, 
who  refuses  to  perform  his  duty  in  thnt  re 
gard,  and  the  amount  which  he  should  pay. 
and  the  time  of  payment  deteimlned.  In  har 
mony  with  |  15u4 ;  and  they  mny  cause  the 
order  of  the  county  Judge  In  that  regard  to  be 
enforced  by  contempt  proceedings,  or  by  ac- 
tion. 

8.  An  action  to  enforce  ancb  an  order 
mnat  be  commenced  In  tbe  name  of 
tiie  county  in  some  court  having  Jurisdic- 
tion of  such  civil  actions.  The  county  court 
does  not  possess  such  Jurisdiction  in  the 
absence  of  special  authorization. 

4.  Tbe  common-lafv  liability  of  a  bua- 
band  to  aupport  bia  irife  does  not  ex- 
tend to  supporting  her  outside  the  matri 
monlal  home,  reasonably  chosen  by  him,  un 
less  he  refuses  to  do  so  there,  or  she  resides 
awny  therefrom  by  his  consent. 

8.  Sucb  common-lavr  liability  cannot 
be  extended  by  Implication  from  the  writ- 
ten law  as  to  the  support  of  other  persons. 
It  can  only  be  extended  by  a  statute  plainly 
so  intended. 

C  "Wbere  a  -wife,  aa  a  cbarity  to  ber 
and  protection  to  otbera.  Is  by  due  proc- 
ess of  law  taken  from  the  matrimonial  home 
and  confined  In  an  asylum  for  the  insane,  and 
the  husband  submits,  or  even  takes  the  In- 
Itiutory  proceedings  to  secure  for  her  the 
benefit  of  the  public  charity,  there  is  no  ele 
ment  of  refusal  by  him  to  support  her  at  the 
matrimonial  home,  or  consent  by  lUm  to  her 
absence  therefi  m,  within  the  common-law 
rule  rendering  h.m  liable  for  her  support  out- 
side of  such  home. 

7.  Tbere  beingr  no  expreaa  atatute  in 
tbla  atate  extending  tbe  common-  law 
liability     of   the   husband    to   support  his 

*Headnotes  by  Marshall,  J. 


wife  In  a  case  where  she  has  been  removed 
from  his  home  by  due  process  of  law,  and 
maintained  at  an  asylum  for  the  insane, 
he  is  not  liable  in  such  circumstances. 

(May  2,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  La  Crosse 
County  in  fnvor  of  plaintiffs  in  an  action 
brought  to  require  defendant  to  pay  for  the 
care  of  his  wife  in  the  La  Crosse  County 
Insane  Asylum.    Reversed. 

Statement  by  Marshall,  J.: 

Appellant's  wife  in  due  form  of  law  was 
committed  to  the  La  Crosse  County  Asylum 
for  the  Chronic  insane.  Upon  the  ground 
that  he  was  of  sufficient  ability  to  maintain 
her  at  such  asylum,  but  refused  to  do  so,  the 
trustees  thereof  petitioned  the  county  court 
of  such  county  for  an  order  requiring  him 
to  pay  $3  per  week  therefor  from  and  after 
September  1,  1003,  so  long  as  she  remained 
therein.  Such  proceedings  were  duly  had  as 
to  such  petition  that  appellant  was  required 
to  plead  thereto,  which  he  did  by  demurring 
to  the  jurisdiction  of  the  county  court  over 
the  subject-matter  and  to  the  sufficiency  of 
facts  stated  to  show  liability,  and  by  put- 
ting in  issue  the  facts  alleged  as  to  his 
ability  to  comply  with  the  demand  of  the 
petitioners.  The  demurrer  was  overruled, 
and  the  prayer  of  the  petitioners  granted. 
Appellant  appealed  to  the  circuit  court  for 
La  Crosse  county.  A  trial  was  had  in  such 
court,  resulting  in  findings  that  defendant's 
wife  had  been,  since  December  10,  1001,  an 
inmate  of  the  asylum  as  stated  in  the  peti- 
tion, she  having  been  in  due  form  of  law 
committed  thereto;  that  he  had  complied 
with  the  demands  of  the  trustees  of  the 
asylum  as  to  furnishing  clothing  for  her, 
but  refused  to  contribute  anything  for  her 
board  and  care;  that  she  was  not  a  pauper 
nor  a  public  charge;  that  he  was  possessed 
of  property,  and  was  otherwise  of  sufficient 
ability  to  pay  reasonably  for  her  mainte- 
nance at  such  asylum,  and  was  legally  bound 
to  do  so;  and  that  the  sum  of  $2  per  week 
was  reasonable  therefor.  Judgment  was 
thereupon  rendered  requiring  defendant  to 
pay  the  trustees  of  such  asylum  $2  per  week 
from  December  22,  1003,  so  long  as  his  wife 


Note. — As  to  validity  of  statute  authorizing 
suit  a^^alnst  certain  relatives  of  insane  person 
for  support  by  county,  see,  in  this  series,  Bald- 
win V.  Douglas.  20  L.  R.  A.  850. 

As  to  statute  charging  estate  of  insane  per- 
sons who  have  no  heirs  with  expenses  Incurred 
by  county  for  their  support  and  treatment, 
see  Bon  Homme  County  v.  Berndt,  50  L.  U.  A. 
351. 
60  L.  R.  A. 


As  to  liability  of  estate  to  reimburse  county 
for  support  of  person  as  pauper,  see  McNairy 
County  V.  McColn,  41  L.  R.  A.  862. 

As  to  liability  to  pay  for  support  of  relative 
generally,  see  Albany  v.  McNamara,  6  L.  R.  A. 
212;  Rowell  v.  Vershlre,  8  L.  R.  A.  708; 
McCook  County  v.  Kammoss,  81  L.  R.  A.  461 ; 
People  use  of  Peoria  County  v.  Hill,  36  Lk  B. 
A.  634. 
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Bhould  remain  an  inmate  thereof,  and 
awarding  to  them  costs  to  the  amount  of 
$32.84.    This  appeal  was  taken  therefrom. 

Messrs.  Panl  W.  Mahoney  and  Morris 
A  Hartwell,  for  appellant: 

Section  1502  of  the  Revised  Statutes 
specifically  mentions  who  are  liable  for  the 
care  of  the  poor,  and  in  the  order  in  which 
they  are  liable;  but,  among  the  diflferent 
persons  mentioned,  we  do  not  find  the  name 
of  the  husband  or  wife.  Expressio  unius  est 
exclvsio  alierius. 

Broom,  Legal  Maxims,  607;  Pearson  v. 
Lord,  6  Mass.  84;  Lesure  v.  Norris,  11  Cush. 
328 ;  Com,  v.  Berkshire  L.  Ins.  Co,  08  Mass. 
29;  Erie  v.  Erie  Canal  Co.  59  Pa.  178;  Pul- 
Ian  V.  Civdvnati  d  C.  Air-Line  R.  Co.  4 
Biss.  35,  Fed.  Cas.  No.  11,461. 

A  husband  is  not  a  relative  of  his  wife  as 
contemplated  here. 

Brookfield  v.  Allen,  6  Allen,  585. 

The  law  of  this  state,  §  604<i,  provides 
that  the  state  of  Wisconsin  will  pay  to 
every  county  taking  care  of  its  own  chronic 
insane  $1.50  per  week  for  each  patient  so 
confined.  The  evidence  shows  that  the  coun- 
ty of  La  Crosse  received  every  year  from 
the  state  of  Wisconsin  $1.50  per  week  for 
the  care  of  Mrs.  Stuesser.  For  ten  years 
prior  to  the  commencement  of  this  proceed- 
ing, the  La  Crosse  County  Insane  Asylum 
made  a  net  profit  to  the  county  of  La 
Crosse. 

The  coimty  of  La  Crosse,  as  a  political 
organization,  has  not  paid  one  cent  towards 
the  support  of  Mrs.  Stuesser.  The  evidence 
shows  that  she  was  and  is  a  source  of 
profit,  rather  than  a  burden. 

Under  the  common  law,  a  husband  is 
liable  for  the  support  of  his  wife  while  a 
member  of  his  family,  or  when  she  is  absent 
from  him  through  his  fault.  But  in  no  case 
is  a  husband  liable  for  the  support  of  his 
wife  when  she  is  absent  from  him  without 
his  consent  or  without  his  fsult. 

Sturtevant  v.  Starin,  19  Wis.  268;  Brown 
V.  Wordeny  39  Wis.  432. 

A  husband  is  not  liable  for  the  support 
of  his  wife  while  confined  in  an  insane 
asylum,  because  she  is  placed  there  for  the 
protection  of  the  public. 

Baldtvin  v.  Douglas  County,  37  Neb.  283, 
^0  L.  R.  A.  850,  55  N.  W.  875;  Richard- 
son County  V.  Frederick,  24  Neb.  596,  30 
N.  W.  621;  Richardson  County  v.  Smith, 
25  Neb.  767,  41  N.  W.  774;  Farmington  v. 
Jones,  30  N.  H.  271. 

Mr.  Otto  Bosshard,  for  respondents: 

The  statutes  of  Wisconsin  confer  upon 
asylum  trustees  and  county  authorities  the 
power  and  right  to  compel  relief  and  sup- 
port of  persons  confined  in  the  insane 
hospitals  and  county  asylums  of  this  state, 
60  L.  R.  A. 


and  prescribe  the  procedure  to  be  followed. 

Wis.  Stat.  1898,  §  §  600,  604e,  604^;  Laws 
1901,  chap.  63. 

The  husband  of  an  insane  wife  confined  in 
a  county  asylum  is  legally  liable  for  her 
support  and  maintenance  to  the  county 
while  so  confined,  and  the  remedies  and  pro- 
cedure provided  for  in  S§  1500-1505,  in- 
clusive, will  lie  against  him. 

Siurhridge  v.  Franklin,  160  Mass.  149,  3.'> 
N.  E.  609;  Hanover  v.  Turner,  14  Mass.  227, 
7  Am.  Dec.  203;  2Vew?  Bedford  v.  Chaoe,  5 
Gray,  28;  Charlestoum  v.  Groveland,  15 
Gray,  15;  Ooodale  v.  Laiorenoe,  88  N.  Y. 
513,  42  Am.  Rep.  259;  Brookfield  v.  Allen. 
T  Allen,  585;  Bangor  v.  Wisoasset,  71  Me. 
535 ;  Davis  v.  8t.  Vincent's  Inst,  for  Insane. 
9  C.  C.  A.  501,  15  U.  S.  App.  432,  61  Fed. 
277;  Oneida  County  v.  Bartholomew,  82 
Hun,  80,  31  N.  Y.  Supp.  106;  Woodward  v. 
Worcester,  15  Gray,  19,  note. 

Financial  ability,  and  not  the  payment  of 
taxes,  should  be  the  test  of  the  husbandV 
liability. 

Orono  V.  Peavey,  66  Me.  60;  Bangor  v. 
Wisoasset,  71  Me.  539. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

Several  provisions  of  the  statutes  seem  to 
have  been  called  to  the  attention  of  the  trial 
court  to  sustain  the  proceeding,  which  are 
relied  on  now  to  support  the  judgment. 
Each  of  them  will  be  briefly  referred  to. 

Considerable  sisrnificance  is  claimed  for  i 
Q04g,  Rev.  Stat.  1898.  That  makes  the  prop- 
erty of  an  insane  person,  who  is  kept  in  any 
state  or  county  hospital,  or  by  any  county 
otherwise,  at  its  expense,  liable  for  his  sup- 
port, and  provides  a  remedy  for  the  enforce- 
ment of  such  liability.  It  throws  no  light 
on  the  right  of  the  controversy  here,  since 
such  controversy  does  not  involve  any  claim 
of  liability  for  the  support  of  appellant's 
wife  out  of  her  property. 

Section  600,  Rev.  Stat.  1898,  is  referred 
to  as  having  some  significance.  It  author- 
izes a  district  attorney,  under  the  direction 
of  his  county  board,  in  the  name  of  his 
county,  to  "sue  for  and  collect  from  the 
property  of  any  patient  maintained  at"  a 
state  hospital  for  the  insane  at  the  cost  of 
the  county,  or  from  any  person  legallv 
bound  to  support  such  patient,  the  amount 
charged  by  the  state  to  such  county  there- 
for. Plainly  this  matter  is  not  within  that 
field.  No  liability  of  the  county  is  claimed 
to  have  been  created  by  reason  of  the  sup- 
port of  appellant's  wife  at  such  hospital: 
neither  was  this  proceeding  brought  by  the 
district  attorney,  nor  was  it  an  action  with- 
in the  meaning  of  the  statute,  nor  was  its 
commencement  directed  by  the  oountj  board. 
The  county  judge,  in  the  absence  of  spedal 
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authorization,  has  no  jurisdiction  of  an  ac- 
tion under  such  section,  or  the  circuit  court 
capacity  to  take  jurisdiction  by  appeal  from 
the  county  judge's  order,  except  to  dismiss 
the  proceeding.  Klaise  v.  State,  27  Wis. 
462;  Butler  v.  Wagner,  35  Wis.  54;  Miller 
V.  Cratoford  County,  100  Wis.  210,  82  N. 
W.  175;  Stoltman  v.  Lake  (Wis.)  102  N. 
W.  920;  Birdsall  v.  Kewaunee  County 
(Wis.)   103  N.  W.  1. 

Next  we  are  referred  to  §  604e,  Rev.  Stat. 
1898,  negativing  any  Ifability  of  the  state  to 
any  county  by  reason  of  the  support  by  such 
county  of  any  person  at  its  county  asylum 
for  the  insane,  who- is  not  a  public  charge, 
and  making  the  "provisions  of  §§  1500  and 
1505,  both  inclusive,"  applicable  to  the  sup- 
port of  insane  persons.  Turning  to  such 
sections,  we  find  they  refer  to  the  relief  and 
support  of  the  poor,  rhey  declare  that  the 
father,  mother,  and  children,  being  of  suf- 
ficient ability  to  care  for  any  poor  person 
"who  is  unable  to  support  himself,  shall  be 
liable  for  such  support,"  and  provide  the 
method  of  procedure  to  enforce  such  liabil- 
ity; the  moving  partiea  being  the  town 
supervisors,  the  jurisdiction  invocable  that 
of  the  county  court,  and  the  manner  thereof 
being  by  petition  as  in  this  case.  It  is 
argued  that  the  effect  of  incorporating  such 
section  into  the  one  relating  to  the  insane 
is  to  provide  a  remedy  only  for  enforcing 
liabilities  for  the  support  by  relatives  of  in- 
sane poor  persons  at  county  asylums  and 
those  of  the  particular  class  mentioned.  It 
seems  that  would  be  too  narrow  a  construc- 
tion of  the  incorporating  language.  The 
express  prohibition  in  §  604e  of  any  credit 
from  the  state  in  favor  of  a  county  for  the 
support  of  an  insane  person  at  a  county 
asylum,  the  support  of  whom  is  not  properly 
a  public  charge,  coupled  with  writing  into 
it,  so  to  speak,  §§  1500  to  1505,  suggests 
pretty  plainly,  if  not  conclusively,  that  as 
to  a  person  duly  committed  to  a  county 
asylum,  of  the  class  mentioned,  the  proceed- 
ings to  enforce  the  private  liability  must  be 
under  such  sections,  so  far  as  they  are  ap- 
plicable thereto.  That  would  include  the 
jurisdiction  to  be  invoked,  the  manner  of  in- 
voking it,  as  by  petition,  and  the  procedure 
outlined  in  respect  to  the  matter. 

We  are  referred  to  chapter  245,  p.  407, 
Laws  1809,  as  authorizing  the  commence- 
ment of  proceedings  in  the  name  of  the  trus- 
tees. That  makes  the  trustees  of  a  county 
asylum  for  the  chronic  insane  ex  officio  trus- 
tees of  the  county  poor  with  power  "to  com- 
mence and  prosecute  in  the  name  of  the 
county  any  proper  action  or  actions  to  en- 
force and  collect  any  account,  claim,  or  de- 
mand that  may  arise  or  accrue  to  the  county 
in  their  administration  of  the  business  af- 
fairs of  such  asylum,"  they  to  account  to 
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the  county  board  of  supervisors  for  all 
moneys  so  received  or  collected.  The  main- 
tenance, under  the  direction  of  the  trustees 
of  a  county  asylum  for  the  insane,  of  a  per- 
son thereat,  who  shall  have  been  properly 
committed  thereto,  whose  support  is  not 
properly  a  public  charge,  would  create  a 
basis  for  a  liability  "in  their  administration 
of  the  business  of"  operating  the  asylum 
against  the  person  or  property  liable  for 
such  support,  but  not  a  fixed  liability  con- 
stituting an  "account,  claim,  or  demand," 
within  the  meaning  of  the  statute.  That 
term  suggests  the  existence  of  a  liability 
iixed  in  amount  and  payable. 

Section  1502,  Rev.  Stat.  1898,  as  to  poor 
persons,  provides  for  a  proceeding  in  the 
name  of  the  town  supervisors  of  the  nature 
of  the  one  resorted  to  here  for  the  purpose 
of  determining  whether  the  person  pro- 
ceeded against  is  liable  to  the  municipality, 
and,  if  so,  the  amount  of  such  liability,  and 
when  payment  should  be  made.  That  hav- 
ing been  made  a  part  of  §  G04e,  as  to  the 
insane,  it  would  seem  that  the  proceedings 
to  fix  the  amount  of  the  liability  of  any  per- 
son for  the  support  of  an  insane  person  at 
a  county  asylum  should  be  commenced,  as 
it  was  here,  in  the  name  of  the  trustees. 
The  term  **proper  action,"  as  used  in  the 
law  of  1899,  evidently  refers  to  an  ordinary 
action  under  tne  Code,  which,  without  somn 
special  authorization  therefor,  cannot  be 
commenced  before  a  county  judge.  Such 
term  does  not  refer  to  a  special  proceeding 
of  the  sort  resorted  to  here.  Moreover,  it 
does  not  authorize  any  proceedings  other 
than  in  the  name  tlje  county. 

Section  1504,  as  to  the  poor,  provides  for 
the  enforcement  of  the  county  judge's  or- 
der by  contempt  proceedings,  and  the  follow- 
ing section  provides  for  such  enforcement  by 
an  action  in  the  name  of  the  town.  In  the 
absence  of  any  other  guide,  the  fair  infer- 
ence would  be  that  the  same  method  of  en- 
forcement would  be  proper  as  to  an  order  re- 
quiring a  person  to  contribute  to  the  coun- 
ty for  the  support  of  an  insane  person,  the 
action  to  be  brought  in  the  name  of  the 
county;  but  the  law  of  1899  furnishes  a 
definite  guide,  in  that  it  provides  that  the 
action  shall  be  so  brought. 

So  the  conclusion  is  reached  that,  if  ap- 
pellant's wife,  while  she  was  at  the  county 
asylum  for  the  insane  under  a  proper  com- 
mitment thereto,  was  not  a  proper  public 
charge,  because  he  was  by  law  liable  for  her 
support,  the  proceedings  resorted  to  for  the 
purpose  of  having  such  liability,  the  amount 
thereof,  and  the  time  for  its  satisfaction  ad- 
judicated, were  proper.  So  the  county  court 
iiad  jurisdiction  of  the  subject-matter  of  the 
proceedings,  and  on  that  point  there  is  no 
infirmity  in  the  judgment. 
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We  are  not  aware  of  any  statute  varying 
the  common-law  liability  of  a  husband  to 
support  his  wife.  Counsel  for  respondent 
<loe8  not  suggest  any  which  expressly  does 
so,  but  argues  that  our  statutory  policy 
is  that  only  such  insane  persons  shall  be 
<iared  for  at  public  expense  in  state  or  coun- 
ty hospitals  as  have  no  property  that  can  be 
devoted  thereto,  and  no  relatives  legally 
bound  therefor.  This  is  true,  but  does  not 
settle  the  question  here  at  issue.  No  exten- 
sion of  the  husband's  common-law  liability 
for  the  support  of  his  wife  can  be  predicated 
on  mere  legislative  policy  shown  by  the 
liability  created  by  statute,  or  expressly 
recognized  thereby  as  to  other  persons.  New 
rights  in  derogation  of  the  common  law 
must  rest  upon  unmistakable  statutory  pro- 
visions. Ihe  common  law  is  not  subject  to 
change  by  mere  implication.  A  statute  to 
accomplish  such  a  change  "must  be  clear, 
unQmbisruous,  and  peremptory."  Sedgw. 
Stat.  &  Const.  Law,  p.  318 ;  Meek  v.  PiercCy 
ID  Wis.  300;  Orton  v.  Noonan,  29  Wis.  541 : 
Pelican  v.  Rock  Falls,  81  Wis.  428-438,  61 
N.  W.  871,  52  N.  W.  1049.  So  we  are  led  to 
inquire  whether,  by  the  common  law,  a  hus- 
band is  liable  to  support  his  wife  under  the 
circumstances  of  this  case.  If  not,  then  § 
604e  has  no  application  to  the  matter  in 
band. 

'J'he  li«>bilitv  of  a  husband  for  the  support 
of  his  wife  by  common-law  rules  only  re- 
quires him  to  do  so  in  the  matrimonial 
home,  selected  by  him, — ^acting  reasonably, 
— unless  she  is  compelled  to  seek  or  accept 
support  elsewhere  because  of  his  wilful  neg- 
lect or  refusal  to  perfoFm  his  duty  or  her 
living  apart  from  him  by  his  consent.  Gen- 
erally speaking,  the  duty  of  the  husband  for 
the  maintenance  of  his  wife  does  not  extend 
to  the  support  of  her  while  she  is  away 
from  his  home.  Sturtevant  v.  Starin,  10 
Wis.  208;  Warner  v.  Heiden,  28  Wis.  517, 
«  Am.  Rep.  515;  Bach  v.  Parmely,  35  Wis. 
238;  Brotcn  v.  Warden,  39  Wis.  432;  ifor- 
genroth  v.  Spencer,  (1905;  Wis.)  102  N. 
W.  1080. 

It  would  seem  that  when  a  wife,  by  due 
process  of  law,  as  a  charity  to  her  and  pro- 
tection to  others,  is  taken  from  the  society 
of  her  husband  without  fault  of  his,  and 
confined  in  an  asylum  for  treatment  or  safe- 
ty, or  both,  there  is  no  refusal  by  him  to 
support  her  in  his  home,  even  if  he  is  an 
actor  as  regards  setting  the  legal  machinery 
in  motion  for  the  purpose  of  affording  her 
the  benefit  of  the  public  charity  and  guard- 
ianship; nor  is  there  in  such  a  case  any  con- 
sent by  the  husband  to  the  wife's  absence 
from  his  home  within  the  meaning  of  the 
oommon-law  rule,  clothing  her  with  his 
credit  for  the  purpose  of  her  support.  There 
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is  no  very  great  amount  of  authority  on  this 
question.  The  following  are,  in  onr  judg- 
ment, the  most  important  of  the  adjudicated 
cases  throwing  light  on  the  subject.  It  will 
be  seen  by  a  careful  examination  of  them 
that  they  are  substa  tially  all  one  way, 
though  not  entirely  in  harmony.  Delaware 
County  V.  McDonald,  46  Iowa,  170;  Noble 
County  V.  Schmoke,  51  Ind.  416;  Switzer- 
land County  V.  Hildehrand,  1  Ind.  655 ;  Mar- 
shall County  V.  Burkey,  1   Ind.  App.  565, 

27  N.  E.  1108;  Davis  v.  St.  Vincent's  Inst, 
for  Insare,  9  C.  C.  A.  601,  15  U.  S.  App. 
432,  61  Fed.  277;  Watt  v.  Smith,  89  Cal. 
602,  26  Pac.  1071;  Wray  v.  Wray,  33  Ala. 
187;  Monroe  County  v.  Budlong,  51  Barb. 
493;  Goodale  v.  Lawrence,  88  N.  Y.  513,  42 
Am.  Rep.  259,  Overruling  Ooodale  v.  Brock- 
ner,  25  Hun,  621;  Bangor  v.  Wiscasset,  71 
Me.  535;  Senft  v.  Carpenter,  18  R.  I.  546, 

28  Atl.  963 ;  Howard  v.  Whetstone  Twp.  10 
Ohio,  365;  Springfield  Twp.  v.  Demott,  13 
Ohio,  104;  Baldwin  v.  Douglas  County,  37 
Neb.  283,  20  L.  R.  A.  850,  55  N.  W.  875. 

The  Iowa,  Nebraska,  and  Indiana  cases 
are  to  the  effect  that  there  is  no  common- 
law  liability  of  the  husband  in  cases  of  this 
kind.  In  the  New  York,  Rhode  Island,  Ala- 
bama, and  Federal  cases  liability  was  ad- 
judged; but  in  each  instance  there  was  an 
abandonment  of  the  insane  wife,  and  the  de- 
cision was  placed  on  that  ground.  The  Cali- 
fornia decision  was  based  on  a  statutory 
liability.  We  venture  to  say  that  no  court 
which  has  considered  and  decided  the  ques- 
tion upon  its  being  the  turning  one,  as  in 
the  case  in  hand,  or  its  being  sufficiently  in- 
volved to  challenge  careful  attention  to  the 
matter,  has  held  that  there  is  any  common- 
law  liability  of  the  husband  in  circum- 
stances similar  to  those  in  this  case.  The 
basic  idea  of  the  common-law  rule  is  that, 
in  the  special  instances  where  the  wife  is 
permitted  to  use  the  credit  of  her  husband 
for  her  relief  and  support,  she  is  his  agent 
ex  necessitate  legis  or  ex  necessitate  rei, 
failure  of  duty  on  his  part  being  the  cause 
of  the  need.  There  is  no  room  whatever  for 
that  idea  where  the  charity  of  the  law  inter- 
venes without  fault  on  the  part  of  the  hus- 
band for  the  care  and  protection  of  the  un- 
fortunate wife,  and  public  safety  supersedes 
him  as  regards  authority  and  capacity  to 
care  for  her  in  his  home.  Our  conclusion  is 
that,  till  the  legislature  makes  some  express 
provision  to  the  contrary,  no  recovery  can 
be  had  of  the  husband  in  a  case  of  this  sort. 
Therefore,  the  judgment  appealed  from 
must  be  reversed. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  directions  to 
render  judgment  in  favor  of  the  appellanL 
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V, 

KNICKERBOCKER  ICE  COMPANY  et  aU 
Respts, 

(312  Wis.  385.) 

*].  If  a  per»on  conirey  v  land  to  another^ 
•tlpulatlnar  tbat  tbe  title  sball  revert 

to  him  upon  a  failure  of  such  other  to  fulfil 
certain  conditions  specified,  a  breach  of  the 
condition  occurs,  and  such  person  malces  re- 
entry of  the  property  or  does  something 
equivalent  thereto  for  the  purpose  of  reclaim- 
ing the  same  pursuant  to  the  terms  of  the 
grant,  in  the  absence  of  any  equity  prevent- 
ing the  legal  effect  of  such  facts  the  title  to 
such  property  will  thereby  become  revested  in 

^Headnotes  by  Mj^rsuall^  J. 


such  person  as  absolutely  as  it  was  before 
such  conveyance  was  made. 

2.  In  tlie  clrcnniAtances  stated,  tlie 
srantor,  bavlnar  reclaimed  tlie  prop- 
erty, may  invoke  judicial  remedies  in  respect 
th^eto,  pleading  his  title  in  general  terms  the 
same  as  if  no  disturbance  thereof  had  oc- 
curred by  reason  of  the  grant  upon  condi- 
tion. 

3.  If  a  person  conveys  property  t(» 
anotlier,  coupled  wltli  a  condition 
tbe  breach  of  wliicli  will,  if  taken  ad- 
vantage of,  cause  the  title  to  revert  to  him, 
the  condition  being  to  secure  the  iiayment  of 
moaey,  or  the  performance  of  an  obligation 
the  breach  of  which  can  be  fairly  measured 
in  money  by  some  established  rule,  the  par- 
ticular thing  to  be  dope,  or  the  particular 
time  of  the  doing  thereof,  not  being  made  es- 
sential and  of  the  very  essence  of  the  con- 
tract, under  some  circumstances  a  court  of 


NoTB — Bqultahle    relief    againat    forfeiture  of 
estate. 

I.  General  rules,  833. 
II.  OontJUions  precedent,  836. 

III.  Forfeiture  toill  he  relieved  when  compen- 

sation can  he  made. 

a.  In  general,  839. 

b.  Forfeiture    to    secure    payment    of 

money. 

1.  General  rule.  839. 

2.  Grant  or  devise  on  condition  of 

support,  841. 
8.  Grant  or  devise  on  condition  of 
payment  of  money,  842. 

4.  Nonpayment  of  rent,  844 

5.  Nonrenewal  of  lease,  846. 

6.  Nonpayment  of  taxes,  848. 

7.  Failure     to     remote     encum- 

hrance,  840. 

IV.  Fraud,  accident,  mistake,  849. 
V.  Effect  of  conduct  of  ohltgee,  851. 

VI.  Collateral  covenants. 

a.  Jn  general,  853. 

b.  Failure  to  improve  or  repair,  854. 
c  Failure  to  insure,  S56. 

d.  Other  covenants,  856. 

e.  Copyholds,  858. 

f.  Uining  leasts,  858. 

VI 1.  Conditions  agoitutt  marriage,  858. 
\'ni.  After  forfeiture  declared,  865. 
IX.  Statutory  forfeiture,  866. 
X.  Statutory  jurisdiction,  866. 

I.  General  rules. 

Maginnis  v.  Knickerbockeb  Ice  Co.  and 
GoBDON  V.  Richardson  both  constitute  valuable 
contributions  to  the  law  upon  this  dlfllcult  and 
unsettled  subject,  in  pointing  out  the  fact  that 
no  relief  can  be  granted  from  a  forfeiture  of  an 
estate  for  failure  to  perform  a  condition  unless 
there  is  some  rule  by  which  the  damages  for 
The  failure  can  be  accurately  measured  in 
money;  and  the  former  In  emphasizing  the  ad- 
ditional principle  that  the  default  must  not  be 
wilful  or  inexcusable. 

The  courts  have  struggled  with  the  ques- 
tion for  a  long  series  of  years,  and  have*  ap- 
parently laid  down  some  general  principles  to 
be  administered  In  awarding  or  withholding  re- 
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lief;  but,  upon  close  Inspection,  it  may  be  doubt- 
ful if  many  principles  are  applicable  to  condi- 
tions other  than  those  to  wuich  they  were  ap- 
plied. It  has  been  stated  that  the  matter  de- 
pends largely  upon  the  discretion  of  the  chan- 
cellor, and  that  seems  to  be  the  rule  which  has 
the  most  general  application.       ^ 

Although  refusal  to  permit  the  enforcement 
of  a  forfeiture  occurs  sometimes  upon  equitable 
principles  in  actions  at  law,  and  the  principles 
which  Induce  courts  of  equity  to  afford  their 
assistance  to  prevent  the  forfeiture  of  an  es- 
tate are  frequently  applied  in  actions  for  the 
specific  performance  of  a  contract  to  relieve 
plaintiff  from  the  consequences  of  his  failure  to 
comply  fully  wHh  all  Its  coudiMons,  the  dis- 
cussions in  those  cases  lead  outnide  the  scope 
of  this  note,  and  they  will  be  omitted  herefrom, 
except  in  a  few  Instances  where  the  discussion 
Is  especially  valuable.  Moreover,  the  rule  which 
permits  relief  in  case  the  condition  is  to  se- 
cure prompt  payment  of  money  is  applied  fre< 
quently  to  control  mortgage  foreclosures.  But 
since,  in  such  cases,  the  rule  is  applied  as 
well  to  vest  an  estate  as  to  prevent  Its  for- 
feiture, and  the  matter  of  mortgage  foreclo- 
sures Is  a  matter  by  itself,  the  rules  of  which 
are  fairly  well  known,  the  cases  dealing  with 
that  matter  are  not   included   here. 

When  the  attempt  is  made  to  lay  down  rules 
which  shall  be  of  general .  application,  great 
difficulty  is  encountered.  Many  Judges  have 
tried  it  only  to  learn  that  a  slight  change  of 
circumstances  rendered  the  supposed  general 
rule  wholly  inapplicable.  All  courts  of  equity 
agree  that  equity  abhors  a  forfeiture,  and 
will  never  give  its  aid  to  enforce  one,  but  will, 
on  the  contrary,  give  relief  .therefrom  when- 
ever such  relief  is  in  harmony  with  equitable 
principles.  This  almost  of  necessity  makes  of 
universal  application  a  statement  found  in  a 
case  decided  under  a  Canadian  statute,  that 
the  question  of  granting  relief  is  one  within 
the  Judicial  discretion  of  the  court.  Coventry 
V.  McLean,  22  Ont.  Rep.  1. 

Equity  has  jurisdiction  to  relieve  against  for- 
feitures, but  not  to  enforce  them.  South  Car- 
olina ft  G.  R.  Co.  V.  Augusta  Southern  R.  Co. 
107  Ga.  164,  33  S.  E.  36. 

In  Pittsburg  ft  C.  R.  Co.  v.  Mt.  Pleasant  ft 
B.  F.  R.  Co.  76  Pa.  481,  in  which  the  forfeiture 
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equity,  by  an  arbitrary  rule  of  construction 
peculiar  to  that  Jurisdiction,  may  say  the 
parties  did  not  Intend  the  full  effect  of  their 
language,  but  purposed  to  have  the  condi- 
tion stand  us  security  for  the  performance 
of  the  obligation  or  the  payment  of  an  equiva- 
lent In  money. 

4.  By  the  arbitrary  rvle  referred  io« 
eontraeta  may  be  Jadtelally  made  to 
read  contrary  to  the  literal  or  reasonable 
meaning  of  the  language  thereof,  measured 
by  ordinary  rules  for  Judicial  construction, 
and  then  enforced  according  to  the  intention 
of  the  parties  as  Judicially  declared. 

6.  Tbe  role  of  con«tmctlon  above  Indi- 
cated applle»  to  prevent  a  forfeiture 
where  the  circumstances  are  such  as  to  fall 
within  the  Jurisdiction  of  equity,  and  the 
person  seeking  the  benefit  thereof  is  not 
guilty  of  having  wilfully  or  inexcusably  vio- 
lated his  obligation. 


6.  The  benellclary  of  a  condition  In  the 
conveyance  of  property >  for  the  breach 
of  which  the  title  thereto  may  revert  to  htm. 
may  lose  the  benefit  thereof  by  conduct  ren- 
dering It  inequitable  for  him  to  insist  upon 
the  forfeiture  as  stipulated. 

7.  Mere  silence  la  not  snIBclent  to 
waive  a  forfeiture)  but  silence  on  one 
side  and  conduct  in  good  faith  relying  there 
on  on  the  other,  whereby  such  other  is  placed 
In  such  a  situation  that  he  will  be  greatly 
damaged  If  the  apparent  attitude  of  his  con- 
ditional grantor  be  changed  effectively,  win 
bind  such  grantor  as  a  waiver  of  the  benefit 
of  the  condition. 

8.  Mere  silence  will  not  operate  as  a 
waiver  of  the  benefit  of  a  condition 
in  case  of  an  Intentional  breach  thereof, 
though  the  conditional  grantee  incur  ezpennt* 
which  would  operate  to  his  prejudice  If  the 


of  a  railroad  lease  for  nonpayment  of  rent,  and 
for  failure  to  keep  the  track  In  repair  and  main- 
tain an  adequate  amount  of  rolling  stock,  was 
involved,  the  court,  without  passing  upon  the 
question  of  relief  from  the  forfeiture  in  the  par- 
ticular Instance,  because  the  question  was  not 
properly  presented,  said  to  relieve  against  for- 
feiture Is  one  of  the  oldest  and  best  established 
functions  of  a  court  of  equity. 

It  Is  stated  In  Sanders  v.  Pope,  12  Ves.  Jr. 
282,  that  the  Jurisdiction  of  equity  tq  relieve 
against  the  exercise  of  a  legal  right  rests  only 
upon  this  principle, — that  one  party  Is  taking 
advantage  of  a  forfeiture ;  and,  as  his  exercise 
of  the  legal  right  would  produce  a  hardship, 
and  great  loss  and  Injury,  on  the  one  hand,  aris- 
ing from  going  to  the  full  extent  of  the  right, 
while,  on  the  other,  the  party  may  have  the  full 
benefit  of  the  contract  as  originally  framed, 
the  court  will  Ipterfere  wnere  a  clear  mode  of 
compensation  can  be  discovered. 

In  Dunklee  v.  Adams,  20  Vt.  415.  50  Am.  Dec. 
44,  It  Is  stated  that  equity  will  relieve  where 
compensation  for  the  breach  can  he  made,  ft 
is  impracticable  to  lay  down  any  definite  rule 
or  principle  by  which  it  is  to  be  determined 
whether  compensation  can  be  made  in  any  given 
case.  It  necessarily  depends,  when  the  breach 
is  not  for  the  nonpayment  of  money,  upon  the 
discretion  of  the  chancellor,  whose  power  In 
that  respect  cannot  well  be  otherwise  than  arbi- 
trary. The  soundness  of  the  early  doctrine 
granting  relief  against  forfeiture  incurred  by 
nonperformance  of  collateral  acts  has  been 
more  recently  denied  in  England,  and  it  now 
appears  to  be  the  established  doctrine  that 
relief  will  be  granted  only  where  the  breach 
oi  the  condition  is  for  the  nonpayment  of 
n.oney ;  and  it  Is  granted  In  such  cases  on  the 
principle  that  the'  allowance  of  interest  for  the 
delay  forms  a  certain  rule  of  compensation, 
and  Is  equivalent  to  payment  at  the  day. 

As  will  appear,  however.  It  is  not  enough 
to  show  that  compensation  can  be  made;  the 
plaintiff  must,  in  addition,  show  that  he  is 
equitably  entitled  to  relief. 

Thus,  in  Broaddua  v.  Ward,  8  Mo.  217,  which 
was  an  action  to  compel  specific  performance  ot 
an  agreement  to  convey  a  lot  of  land  on  which 
complainant  had  agreed  to  erect  a  dwelling 
house,  which  he  had  failed  to  do,  the  court 
Kaid  the  case  is  one  In  which  relief  from  the 
consequences  of  the  breach  of  covenant  was 
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sought  In  equity ;  and  stated  that.  If  ever 
there  was  a  case  In  which  equity  would  refuse 
to  relieve  against  a  forfeiture,  this  ought  to 
be  one,  because  complainant  had  left  the 
Htate,  and  had  never  attempted  In  any  way  to 
comply  with  his  agreement  until  the  propert:^ 
had  greatly  increased  In  value  because  of  tne 
efforts  of  other  parties. 

The  suggested  limitation  as  to  collateral  acts 
has  not  been  fully  adopted. 

Where  the  condition  of  a  grant  of  state  land 
forfeited  for  nonpayment  of  taxes,  reqniiin? 
payment  for  improvements  upon  the  property, 
was  not  complied  with,  the  court  said  equity 
will  never  lend  Its  aid  to  destroy  an  estate  for 
breach  of  a  condition  subsequent,  but  will  re- 
lieve against  the  consequences  whenever  the 
case  admits  of  a  certain  compensation  In  dam- 
ages, as  where  the  condition  Is  to  pay  money. 
It  regards  conditions  as  mere  remedies  to  en- 
force the  fulfilment  of  obligations,  and  wilt 
not  allow  them  to  be  perverted  from  their 
purposes  by  one  side  or  the  other.  Worthen 
V.   Ratcliffe,   42  Ark.  330. 

In  Rose  v.  Rose,  1  Ambl.  332,  the  court.  In 
considering  the  question  of  relieving  against 
the  enforcen*ent  of  the  full  amount  of  a  debt 
which  the  creditor  had  agreed  should  be  re- 
duced a  certain  amount,  in  case  the  rents  or 
certain  property  should  be  applied  to  Its  pay- 
ment, after  the  collection  and  appropriation  to 
his  own  use  of  rents  by  the  owner  of  the  es- 
tate, said,  equity  will  relieve  against  almost  aii 
IK'naltles  whatsoever.  Against  forfeitures  ot 
copyholds.  But  they  are  all  such  cases  where 
the  court  can  do  it  with  safety  to  the  other 
party ;  for,  if  It  cannot  put  him  into  as  good 
condition  as  if  the  agreement  had  been  per- 
formed, the  court  will  not  relieve. 

In  Wells  V.  Smith,  2  Edw.  Ch.  78.  which  wa« 
a  suit  for  specific  performance  of  a  contracr 
to  convey  real  estate  in  which  the  purchase 
price  was  not  tendered  at  the  specified  time,  the 
court  discusses  the  question  of  the  right  of  the 
court  to  relieve  the  complainant  of  the  conse- 
quence of  his  breach  of  contract.  The  court 
holds  that  it  has  no  power  to  relieve  for  the 
nonperformance  of  a  condition  precedent:  but 
says  that  the  principle  whereon  the  court  Is  to 
act  In  relation  to  conditions  subsequent  Is 
widely  different.  In  cases  of  this  sort,  if  a 
breach  or  nonperformance  appears,  the  effect  of 
which  Is  to  work  a  forfeiture  or  devest  an  es- 
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grantor  were  thereafter  permitted  to   Insist 
upon  the  forfeiture. 

9.  The  catabllaliineiit  of  a  railroad  as  a 
purely  private  enterprt«e  cannot  be  le- 
gitimately aided  by  the  power  of  eminent  do- 
main. 

10.  The  doctrine  that,  if  a  railroad 
coiupany  take*  pos«easioii  of  land  for 
a  pnblie  ^vay^tbe  owner  thereof  not  object- 
ing, the  latter  will  be  presumed  to  have  con- 
sented thereto,  and  impliedly  agreed  to  accept 
a  Just  compensation  therefor,  and  consented 
to  rely  upon  the  statutory  method  of  obtain- 
ing the  same,  has  no  application  to  a  case 
where  the  rights  of  the  parties  are  defined  by 
a  written  instrument. 

11.  If  a  rail^vay  corporation  take»  pos- 
«e»»ion  of  land  for  a  pri-vate  parpose, 
its  right  to  do  so  resting  in  a  grant  by  the 
owner  thereof,  and  it  subsequently  loses  that 


right  by  forfeiture  to  such  owner,  it  cannot 
thereafter  defy  such  owner,  and  continue  to 
enjoy  his  property,  because  it  might  succchk- 
fuUy  proceed  in  good  faith  to  acquire  il  foi- 
a  public  purpose. 

{CaMOday,  Ch.  J.,  dissents.) 

(December  17,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Racine  County  in 
favor  of  defendants  in  a  suit  to  restrain  a 
continuous  nuisance.    Reversed. 

Statement  by  Marshall,  J.: 

Action  to  restrain  a  continuous  nuisance. 
The  complaint  states,  in  substance,  that 
plaintiff  was  the  owner  in  fee  simple  and 


tate,  the  court,  acting  upon  the  principle  of 
compensation  to  the  party  for  the  Injury  sus- 
tained by  the  breach,  will  interpose  and  pre- 
vent the  forfeiture.  The  court  will  only  give 
relief  where  compensation  can  be  made  in 
damages.  There  may  even  be  cases  of  condition 
.subsequent  unperformed,  in  which  the  court 
will  not  relieve  from  forfeiture  on  account  of 
the  difficulty  of  ascertaining  with  any  degree 
of  certainty  the  amount  or  adequacy  of  com- 
pensation to  be  allowed. 

The  statement  that  the  court  will  not  inter- 
fere in  case  the  breach  is  of  condition  prece- 
dent ha9  met  with  favor,  but.  as  will  be  seen 
hereafter,  it  is  not  of  universal  application. 

In  Noyes  v.  Anderson,  124  N.  Y.  175,  21  Am. 
St.  Rep.  657,  26  N.  E.  316,  which  involved  the 
question  of  relief  from  a  forfeiture  of  a  con- 
tract right  of  a  mortgagor,  the  court  makes 
the  following  statement  with  respect  to  the 
power  of  equity  to  relieve  from  forfeiture  of 
estates :  The  doctrine  was  applied  to  relieve  a 
mortgagor  from  the  forfeiture  to  which  he  was 
subjected.  It  Is  also  not  only  available  to 
cases  of  leases  where  forfeiture  of  the  term 
and  entry  are  provided  for  as  the  consequences 
of  nonpayment  of  rent  on  the  day  it  becomes 
due,  but  is  extended  to  other  cases,  and 
more  especially  to  those  (although  not  neces- 
sarily confined  to  them)  where  the  default  re- 
sulting in  forfeiture  is  in  payment  of  money,  as 
in  such  case  adequate  compensation  can  be 
made.  This  relief  will  not  be  afforded  in  cases 
where  the  default  and  forfeiture  have  been  oc- 
casioned by  the  wilful  neglect  of  the  party 
seeking  it.  Nor  will  it  ordinarily  be  given 
where  the  breach  is  of  a  condition  precedent,  al- 
though the  rule  may  not  be  without  exception. 

In  Oil  Creek  R.  Co.  v.  Atlantic  &  G.  W.  R. 
Co.  57  Pa.  65,  which  was  a  suit  for  specific 
pvrformance  <»f  a  contract,  the  coart  says  that 
a  court  of  equity  will  not  in  general  relieve 
agaiii!%t  a  rop'o'i.ne,  unless  it  be  In  case  of 
nonpayment  of  rent  where  an  exact  and  Just 
compensation  can  be  made  by  decreeing  the  land- 
lord tl)e  arpcii»"j  o:  his  rent  with  interest  and 
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That  rule,  however,  as  has  already  been  seen, 
is  too  broadly  slated. 

The  rule  that  oquity  will  not  Interfere  it 
there  is  a  remedy  at  law  Is  applicable  in  this 
class  of  cases  as  In  others.  Therefore,  if  an 
attempt  to  forfeit  a  lease  is  a  nullity,  the  lessee 
has  a  complete  rrmeJy  at  law,  and  equity  will 
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not  entertain  a  till   on  his  behalf  for   reliet. 
Graham  v.  Carondelet.  oli  Mo.  262. 

But  tbe  statutory  right  of  a  tenant  to  set 
up  an  equitable  defense  which  he  may  have 
to  an  action  to  dlsiKKSfoss  nim  for  breach  ot 
covenants  docs  not  doprlve  equity  of  Jurlsdli*- 
tion  of  a  fuit  for  cquirable  relief  from  a  fo- 
feiture,  unless  the  right  to  set  up  the  defense 
in  an  action  at  law  Is  al>fvolute,  and  not  de- 
pendent upon  the  discretion  of  the  court. 
Giles  v.  Austlr.,  G2  N.  Y.  486,  46  How.  Pr.  2ttli. 

And  to  secnro  the  aid  of  a  court  of  equity 
an  equitable  right  must  be  relied  on.  Therefore, 
to-  give  equity  Jurisdiction  to  relieve  from  a 
forfeiture  for  nonpayment  of  rent,  there  must 
have  been  a  forfeiture,  and  Its  Jurisdiction  Is 
therefore  defeated  if  foi-feiture  is  denied  and 
proof  is  offered  to  show  that  no  forfeiture 
has  occurred.  Warne  v.  Wagenor  (N.  J.  Eq.) 
15  Atl.  307. 

Moreover,  equity  will  never  relieve  a  cov- 
enantor from  a  forfeiture  except  under  the 
strong  -expectation  that  the  covenant  will  be 
faithfully  performed  thereafter.  And  the  in- 
solvency of  the  party,  furnishing  a  presumption 
of  his  inability  to  perform  his  covenant,  is  a 
proper  ground  for  refusing  relief.  Dunklee  v. 
Adams,   20  Vt.   415,  50   Am.   Dec.   44. 

Furthermore,  the  intention  of  the  parties 
may  be  expressed  in  the  contract  in  such  a 
manner  as  to  be  conclusive  either  in  favor  of 
01   against  relief. 

Thus,  evei:  though  the  contract  contains  a 
provision  for  forfeiture  in  case  of  a  failure 
to  perform  strictly  in  point  of  time,  never- 
theless a  court  of  equity  will  examine  the 
whole  contract  In  the  light  of  surrounding 
circumstances,  and  ascertain  whether  it  was 
the  real  Intention  of  the  parties  that  the 
party  lu  default  should  lose  the  right  secured  to 
him  by  the  contract.  Steele  v.  Branch,  40 
Cal.  h. 

So  the  principles  upon  which  equity  will 
relieve  a  lessee  from  the  consequences  of  non- 
performance of  covenants  in  a  lease  have  no 
application  where  the  mode  of  determining  the 
rights  of  the  lessee  is  expressly  provided  for 
by  the  contract,  and  the  right  which  he  is 
socking  to  enforce  to  an  extension  of  the  lease, 
er  payment  for  buildings  placed  on  the  leased 
property,  is  expressly  dependent  upon  the  per- 
formance of  conditions  precedent,  such  as  the 
payment  of  all  assessments  against  the  prop- 
erty, which  have  not  been  performed.     There  is 
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in  possession*  of  certain  lands  described,  situ- 
ated in  Racine  county,  Wisconsin;  that 
<lefendant8  constructed  a  spur  railroad  track 
thereon,  leading  from  the  main  track  of  the 
Chicago,  Milwaukee,  &  St.  Paul  Railway 
(V)mpany  southeasterly  of  said  land,  in  a 
northwesterly  direction  to  the  boundary  line 
thereof,  and  intends  to  enter  upon  and  per- 
manently occupy  said  premises  for  said  spur 
track,  and  to  operate  railway  freight  trains 
over  the  same  without  permission  of  plain- 
tiff or  having  first  acquired  the  right  to  do 
HO.  The  defendant  Knickerbocker  Ice  Com- 
pany answered,  denying  the  allegations  of 
the  complaint  as  to  the  title  and  possession 
of  the  premises  in  dispute,  and  alleging  title 
and  right  of  possession  in  itself,  and  that 
such   possession  was  exclusive  except  that 


the  defendant  railway  company  possesaed 
a  license  to  maintain  a  railway  track  orer 
the  same  for  the  purpose  of  reaching  ice 
industries  operated  by  said  ice  company; 
that  the  railway  track  had  been  maintained 
and  operated  continuously  for  more  than 
three  years  before  the  commencement  of  the 
action,  by  said  railway  company,  aa  a  part 
of  its  public  railway  S3r8tem.  The  railway 
company  answered  substantially  the  same 
as  the  ice  company. 

On  the  trial  plaintiff  admitted  that  the 
railway  track  had  been  maintained  and  oper- 
ated for  more  than  three  years  before  the 
commencement  of  the  action,  but  claimed 
that  it  was  so  maintained  and  operated 
solely  for  use  of  the  defendant  ioe  company. 
The  following  facts  were  established  by  the 


no  ground  upon  which  a  court  of  equity  should 
intervene  to  relieve  the  lessee  from  the  conse- 
quences of  a  failure  or  neglect  to  perform. 
People's  Bank  v.  Mitchell,  73  N.  Y.  4<HS. 

So  if,  upon  the  face  of  the  contract  and 
nrom  the  surrounding  circumstances,  it  cleariy 
appears  to  have  been  the  distinct  understand- 
ing and  agreement  of  the  parties  that,  if  the 
stipulated  act  was  not  performed  within  the 
Kpecifled  time,  all  rights  under  the  contract 
should  be  forfeited;  and,  if  default  is  made  in 
the  performance  within  the  time, — n,  court  of 
equity  will  give  no  relief  unless  a  strict  per- 
formance is  either  waived,  or  is  excused  upon 
some  general  ground  of  equitable  cognizance. 
Steele  v.  Branch,  40  Cal.  3. 

But  a  stipulation  to  the  effect  that.  In  case 
of  a  default,  a  party  shall  lose  his  rights 
under  the  contract,  is  often  inserted  by  way  of 
penalty,  merely  with  a  view  to  induce  a  more 
prompt  performance,  and  not  with  the  Inten- 
tion that  a  failure  strictly  to  perform,  in 
point  of  time,  shall  woric  an  absolute  for- 
feiture. When  such  appears  to  have  been  the 
Intention  of  the  parties,  if  the  party  in  default 
afterwards  tenders  a  performance  promptly 
and  with  reasonable  diligence ;  and  if  the  other 
'party  has  suffered  no  damage  by  the  delay ;  and 
particularly  if  the  property  has  not  materially 
enhanced  in  value  during  the  time  of  the  delay, 
— a  court  of  equity  will  not  enforce  the  for- 
feiture, but  will  decree  a  specific  performance, 
notwithstanding  the  default,  provided  it  ap- 
pears that  the  party  in  default  has  acted  in 
good  faith,  and  gives  some  reasonable  excuse  for 
the   delay.     Ihid. 

And  in  Brink  v.  Steadman,  70  III.  241,  which 
was  an  action  to  compel  specific  performajice 
of  a  contract  to  convey  real  estate,  the  court 
says,  if  parties  under  no  disability  choose  to 
contract  for  a  forfeiture,  however  hard  it  may 
seem,  in  the  absence  of  any  fraud  or  Improper 
I)ractices  on  the  part  of  the  vendor,  the  law 
can  afford  the  vendee  no  relief. 

II.  Conditions    precedent. 

Many  expressions  will  be  found  in  the  cases 
to  the  effect  that  no  relief  can  be  granted  in 
case  the  broach  Is  of  a  condition  precedent; 
and,  upon  first  glance,  this  result  would  seem 
to  follow  from  necessity,  for,  if  the  condition 
Is  precedent,  and  has  not  been  complied  with, 
no  estate  has  vested  which  is  the  subject  ot 
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forfeiture  within  the  relief  of  equity.  But  a 
closer  view  will  disclose  that  in  many  Instances, 
although  the  estate  has  not  in  fact  vested,  yet 
a  right  has  been  acquired  under  a  contract 
which  has  been  looked  upon  by  the  parties  as 
the  equivalent  of  an  estate ;  and  the  court  will 
seize  upon  such  Interest  and  establish  It,  al- 
though the  result  is  to  relieve  from  a  forfeiture 
for  breach  of  a  condition  precedent  This  Is 
common  practice  in  actions  for  specific  per- 
formance of  contracts,  and  has  been  applied  in 
cases  of  conditional  grants  and  devises. 

In  City  Bank  v.  Smith,  3  GUI  &  J.  285,  It 
is  said  that,  although  equity  will  In  many 
cases  interpose  to  prevent  the  devesting  of  an 
estate,  It  will  not  relieve  against  the  non- 
performance of  a  condition  precedent  to  tne 
vesting  of  an  estate  by  giving  an  estate  that 
never  vested;  It  will  not  vest  any  estate  that* 
by  reason  of  the  nonperformance  of  a  condition 
precedent,  would  not  vest  at  law. 

So,  in  order  to  have  the  principle  of  equitable 
relief  apply,  the  effect  of  the  breach  of  condi- 
tion must  be  to  devest  the  estate,  and  not  to 
destroy  the  right  to  acquire  an  estate.  In 
the  latter  case  equity  has  no  power  to  Inter- 
pose and  aid  the  defaulting  party.  Robinson  v. 
Cropsey,  2  Edw.  Ch.  138. 

So,  If  title  under  a  grant  of  public  land  is  not 
to  vest  until  certain  acts  have  been  performed 
by  the  grantee,  equity  will  not  Interfere  to 
protect  him  in  possession,  if  he  falls  to  comply 
with  the  terms  of  the  contract.  People  »  rtL 
Love  V.  Center,  66  Cal.  551,  6  Pac  263,  6  Pac 
481.  The  court  says  it  Is  true  a  court  of 
equity  does  not  favor  forfeiture.  It  will  not 
aid  in  devesting  an  estate.  It  may  Interfere 
to  prevent  the  devesting  of  an  estate.  But 
here  there  is  no  question  of  forfeiture.  By  the 
terms  of  the  agreement  the  whole  of  the  work 
required  was  a  condition  precedent,  and  a  court 
of  equity  will  not,  by  its  decree,  give  an  es- 
tate which  has  never  vested. 

There  is  a  wide  distinction  between  a  con- 
dition precedent,  where  no  title  has  vested  and 
none  Is  to  vest  until  the  condition  Is  per- 
formed, and  a  condition  subsequent,  operating 
by  way  of  defeasance.  In  the  former  case 
equity  can  give  no  relief.  The  failure  to  per- 
form is  an  inevitable  bar.  No  right  can  ever 
vest.  The  result  Is  very  different  where  the 
condition  is  subsequent.  There  equity  will  in- 
terpose and  relieve  against  the  forfeiture  upon 
the    principle    of    compensation,    where    that 
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evidence:  December  15,  1803,  Frederick 
Uhen,  under  whom  both  plaintiff  and  de- 
fendants claim  title,  conveyed  to  Thomas 
Boyle  the  33-foot  strip  of  land  across  a 
portion  of  section  34,  town  3,  range  19,  de- 
scribed in  the  complaint,  out  of  a  tract  of 
land  owned  by  him,  for  a  right  of  way  for 
a  railway  track  leading  from  the  main  track 
of  the  Chicago,  Milwaukee,  &  St.  Paul  Rail- 
way to  certain  ice  houses  owned  by  the 
grantee  and  his  associates.  The  conveyance 
was  made  upon  conditions  expressed  there- 
in as  follows:  "Provided  that  said  second 
party  inclose  said  premises  herein  conveyed 
with  a  good,  legal,  and  sufficient  fence,  and 
forever  maintain  the  same,  and  provide  a 
suitable  crossing  in  said  strip  at  a  point 
to  be  designated  by  the  first  parties,  and 


to  maintain  gates  in  the  fences  at  such 
crossing,  and  to  build  and  maintain  suitable 
culverts  at  the  points  where  ditches  now 
cross  said  premises,  then  this  deed  shall  re- 
main of  full  force  and  effect;  but  if  at 
any  time  said  grantee  shall  suffer  the  above 
conditions  to  be  broken,  then  said  describeil 
premises  shall  revert  back  to  said  first  par- 
ties, their  heirs  or  assigns."  Thereafter 
Boyle  leased  to  the  defendant  railway  com- 
pany the  center  17  feet  of  said  strip  of  land, 
and  contracted  with  such  company  to  con- 
struct a  spur  track  thereon  for  the  exclusive 
use  of  himself  and 'his  associates  in  the  op- 
eration of  their  ice  industry.  A  track  was 
constructed  accordingly,  Boyle  and  his  asso- 
ciates preparing  the  roadbed  and  the  rail- 
way company  furnishing  the  tie»  and  rail« 


principle  can  be  applied,  giving  damages,  if 
damages  snould  be  given,  and  the  proper  amount 
can  be  ascertained.  Davis  v.  Gray,  16  Wall. 
203,  21  U  ed.  447. 

Where  a  person  cannot  be  compensated  in 
damages  it  is  against  conscience  to  relieve. 
Precedent  conditions  must  be  literally  per- 
formed, and  equity  will  never  vest  an  estate 
when,  by  means  of  a  condition  precedent.  It 
will  not  vest  at  law ;  but,  since  conditions  sub- 
sequent are  to  devest  an  estate  there,  it  is  other- 
wise where  there  can  be  compensation  in  dam- 
ages. Clark  V.  Lucy,  2  Eq.  Cas.  Abr.  213, 
pi.  4. 

In  Popham  v.  Bampfeild,  1  Vern.  83,  the 
lord  chancellor,  by  way  of  argument,  says 
conditions  precedent  must  be  literally  per- 
formed. Equity  will  never  vest  an  estate  where, 
by  reason  of  conditions  precedent,  it  would  not 
vest  at  law.  But  of  conditions  subsequent, 
which  are  to  devest  an  estate,  there  it  is  other- 
wise; yet  of  conditions  subsequent  there  is 
this  dllferpnce  to  be  observed, — when  the  court 
can  In  any  case  compensate  a  party  in  dam- 
ages for  nonprecise  performance  of  the  con- 
tract, there  it  is  Just  and  equitable  to  relieve, 
but  where  the  party  cannot  be  compensated  m 
damages.  It  will  be  against  conscience  to  re- 
lieve. 

And  the  same  doctrine  is  announced  on  re- 
hearing in   1  Vern.  167. 

Upon  exammation  of  the  concrete  cases, 
however,  it  will  be  observed  that  the  relief 
was  refused,  not  so  much  because  the  condi- 
tion was  precedent,  as  because  it  would  be  in- 
equitable to  grant   the   relief. 

Thus,  in  Powell  v.  Pellett,  2  Eq.  Cas.  Abr. 
200,  pi.  3,  a  father  undertook  to  pay  plaintiff 
a  certain  amount  within  two  years  on  condi- 
tion that  the  plaintiff  marry  his  daughter  and 
settle  a  certain  amount  upon  her.  The  mar- 
riage took  place,  and  the  daughter  uled  within 
the  two  years,  and  plaintiff  brought  suit  to 
enforce  the  payment.  The  settlement  not  hav- 
ing been  made,  the  court  held  that  it  was  in 
plaintiff*8  power  to  have  entitled  himself  to 
the  payment  when  he  pleased  by  settling  the 
Jointure,  and,  not  having  done  so,  he  was  not 
entitled  to  the  aid  of  equity  upon  the  ground 
that  the  act  which  he  undertook  to  perform  was 
prevented  by  an  act  of  God. 

And  a  flimilar  ruling  was  made,  with  only 
slight  changes  in  the  lacts.  In  Feversham  v. 
Watson.  2  Eq.  Cas.  Abr.  210,  Freem.  th.  3r>. 
69  L.  R.  A. 


So  where  an  agreement  for-  a  daughter's  por- 
tion on  her  marriage  was  made  on  condition 
that  the  husband  should,  within  two  years, 
settle  upon  her  a  certain  Jointure,  and  she 
died  within  the  two  years  without  the  Jointure 
having  been  settled,  it  was  held  that  the  hus- 
band could  not  be  relieved  from  breach  of  the 
condition.     Vermuden  v.   Bead,   1   Yem.  69. 

So  in  Wood  v.  Ingram,  2  Eq.  Cas.  Abr.  211, 
pi.  3,  a  woman  haying  lands  of  Inheritance 
married  and  agreed  to  settle  these  lands  upon 
increase  of  her  Jointure  from  £250  to  £450. 
Her  husband  died  before  the  agreement  was 
carried  out,  and  she  remarried,  and,  upon  bin 
to  compel  performance  of  the  agreement  to 
increase  the  Jointure,  the  lovd  keeper  held  that, 
not  having  complied  with  the  condition,  she 
could  not  be  relieved  in  equity. 

So  where  an  estate  was  granted  to  a  lady  in 
case,  within  three  years  after  the  death  of 
testator,  she  should  marry  a  certain  person 
named,  and  upon  her  failure  to  do  so  then  over. 
Lord  Holt  held  that  equity  would  not  relieve  a 
breach  of  the  condition,  since  it  was  a  condition 
precedent,  the  nature  of  which  is  such  that  no 
relief  can  be  had  upon  failure  to  perform  it. 
He  says:  Shall  equity  give  her  the  estate  al- 
though married  to  another  person?  This  is 
not  within  the  words  or  equity  of  the  will, 
but  in  express  contradiction  to  both  of  them. 
If  the  estate  indeed  be  upon  a  condition  subse- 
quent, equity  may  interpose  where  the  su1>- 
stance  is  performed,  though  not  .In  every  mat- 
ter literally  performed;  out,  where  it  is  in  no 
point  performed,  it  can  never  help.  Bertie  v. 
Faulkland,  3  Ch.  Cas.  129,  1  Eq.  Cas.  Abr.  110. 
pi.  10,  Freem.  Ch.  220. 

In  the  report  in  Holt,  230,  he  is  reported  at* 
saying  that,  in  cases  of  conditions  subsequent 
that  are  to  defeat  an  estate,  these  are  not 
favored  at  law.  And,  If  the  condition  becomes 
impossible  by  the  act  of  God,  the  estate  should 
not  be  defeated  or  forfeited ;  and  a  court  or 
equity  may  relieve  and  prevent  the  devesting  of 
the  estate,  but  cannot  relieve  to  give  an  estate 
that  never  vested. 

In  the  report  In  12  Mod.  182,  Lord  Holt  is  re- 
ported  as  saying  that  the  nature  of  a  condition 
precedent  is  this, — that  it  must  be  performed 
before  ever  the  estate  can  vest,  and.  if  the 
performance  of  the  condition  become  impos- 
sible by  the  act  of  God,  yet  the  estate  shall 
not  accrue ;  so  if  it  become  impossible  by 
any  other  inevitable  accident.       The  relief  in 
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and  putting  the  same  in  place.  While  such 
work  was  in  progress,  Uhen  made  com- 
plaint to  Boyle  and  others  engaged  therein., 
because  no  provision  was  being  made  for 
putting  in  culverts.  No  attention  was  paid 
to  his  complaints  other  than  to  suggest  to 
him  that  culverts  were  not  necessary. 
Ditches  were  made  on  either  side  of  the  strip, 
and  the  cross  drainage  ditches,  agreed  to  be 
preserved  by  culverts  under  the  track,  were 
connected  with  such  side  ditches  so  that  the 
water  would  flow  through  them  off  from 
plaintiff's  land.  There  was  delay  in  putting 
in  the  farm  crossing,  but  it  was  finally  put 
in  and  accepted.  Soon  after  the  construc- 
tion of  the  spur  track  the  rights  of  Boyle 
in  the  land,  by  mesne  conveyances,  became 
vested  in  the  defendant  ice  company.    The 


condition  in  respect  to  fencing  the  land  was 
never  performed.  Uhen  made  complaint  as 
to  that  on  several  occasions,  at  one  time 
giving  notice  that  the  title  conveyed  by  him 
could  be  reclaimed  because  of  neglect  to 
build  the  fence.  During  the  summer  of  1899, 
upon  Uhen  complaining  about  the  failure  to 
build  the  fence,  he  was  promised  that  the 
premises  should  be  inclosed  after  harvest 
time  of  that  year.  He  acquiesced  in  that.  In 
November,  thereafter,  plaintiff  became  the 
owner  of  the  land,  by  conveyance  from  Uhen, 
out  of  which  he  conveyed  the  premises  in 
controversy.  Thereafter,  with  knowledge  of 
and  without  protest  from  Uhen,  the  defend 
ants  fenced  that  part  of  such  premises  leased 
to  the  railway  company.  Thereafter,  on 
January  4,  1900,  Uhen  went  upon  the  strip 


equity  has  always  been  in  case  of  breach  of 
subsequent  conditions  which  determine  the  es- 
tate. And  the  lord  chancellor  suggests  that, 
if  the  remainder-man  had  done  any  unfair  act 
to  hinder  the  marriage,  he  being  to  have  ad- 
vantage by  it,  equity  might  have  relieved. 

In  the  report  in  2  Vem.  333,  Lord  Chiet 
.Justice  Treby  says  that  the  case  was  not  one 
of  forfeiture,  but  the  case  of  a  gift  to  two 
persons  in  case  they  should  do  a  certain  thing 
which  they  were  at  liberty  to  do  or  not  at  their 
pleasure,  and  that  the  fact  that  the  lady 
was  willing  did  not  entitle  her  to  the  estate. 
Neither  was  there  any  latitude  left  for  her 
to  choose  another  man.  It  is  not  a  case  in 
compensation. 

In  1  Salic.  231,  it  is  stated  that  this  decree 
was  reversed  on  appeal  by  th^  House  of  Lords. 

Equity  will  not  relieve  a  railroad  company 
which  has  obtained  permission  to  use  tide  lands 
for  a  depot  on  condition  that  it  fill  them  up 
from  the  result  of  the  breach  of  the  condition, 
merely  on  the  ground  that  it  had  not  the  means 
of  complying  with  the  condition.  New  Yorit  & 
N.  E.  R.  Co.  V.  Providence,  16  R.  I.  746,  19 
Atl.  759.  And  the  court  further  held  that  the 
right  of  the  railroad  company  to  continue  to 
occupy  the  land  cannot  be  decreed  by  the 
court  upon  making  compensation  to  the  city 
for  the  cost  of  the  filling  after  many  years' 
default,  saying:  We  fail  to  see  how,  after 
a  default  of  thirty  years,  we  can  reinstate  a 
rlpht  to  occupy  land  upon  a  money  payment 
when  the  right  originally  depended  upon  some- 
thing different,  and  thus  oust  the  city  and  its 
tenants  of  possession  and  Improvements. 

Where,  by  resolutions  of  public  commlssion- 
efs,  lands  for  the  manufacture  of  salt  are  set 
apart  to  applicant,  and  it  is  provided  that  the 
occupant  shall  have  four  years  in  which  to  com- 
plete the  works ;  but  that  the  location  snail 
be  void  unless  the  works  shall  have  been  com- 
menced and  one  tenth  of  the  capital  expended 
within  a  year,— the  designation  of  the  time  is  a 
condition  precedent,  upon  noncompliance  with 
which  all  estate  of  the  occupant  ceases ;  and 
equity  will  not  relieve  him  from  the  forfeiture. 
Parmelee  v.  Oswego  &  S.  R.  Co.  7  Barb.  618, 
Affirmed  In  6  N.  Y.  74. 

And  in  application  of  the  Idea  that  no  relief 
can  be  had  for  breach  of  a  condition  precedent 
the  Texas  court  of  civil  appeals  held  that, 
where  vendees  of  real  estate  are  let  into  pos- 
session under  a  contract  by  which  the  title 
09  L.  R.  A. 


is  to  be  conveyed  to  them  when  one  half  the 
purchase  money  is  paid,  the  payment  of  the 
purchase  money  is  a  condition  precedent  to  the 
vesting  of  any  equity;  and  equity  will  not 
interfere  to  relieve  them  from  a  forfeiture  for 
failure  to  comply  with  the  condition.  Pell  v. 
Chandos   (Tex.  Civ.  App.)    27  8.   W.  48. 

Of  course,  if  the  vendees  made  no  offer  to 
comply,  they  had  no  rights  under  the  contract: 
but,  if  the  default  was  merely  failure  to  maKe 
the  payments  within  a  specified  time,  there  is 
no  doubt  that  equity  might  relieve  if  compen- 
sation could  be  made  to  the  vendor. 

In  Gates  v.  Parmly.  93  Wis.  294,  66  N.  M. 
253,  67  N.  W.  739,  which  was  in  the  nature  of  an 
action  to  compel  specific  performance  of  a  con- 
tract to  purchase  real  estate,  and  to  be  relieved 
from  the  ^forfeiture  for  breach  of  a  condition 
precedent,  the  court  says  equity  will  relleTf 
against  a  forfeiture,  even  where  it  is  in  the  form 
of  a  condition  precedent,  where  It  Is  ob- 
tained merely  as  a  security  for  the  payment  ot 
money  or  the  performance  of  any  act  where  fail- 
ure to  perform  it  may  be  compensated  in 
money. 

But  in  Donnelly  v.  Eastes,  94  Wis.  390,  6J» 
N.  W.  157.  the  court  asserted  that  It  had 
no  power  to  relieve  from  a  forfeiture  for  breach 
of  a  condition  precedent,  performance  of  whicti 
was  necessary  to  vest  the  estate.  The  court 
says  that,  if  one  agrees  that  full  performance 
of  all  obligations  on  his  part  shall  be  requisite 
to  the  enjoyment  by  him  of  any  benefit  under 
the  contract,  he  is  presumed  to  know  the  legal 
effect  of  assuming  such  an  obligation,  to  have 
done  it  for  a  consideration,  and  must  abide 
the  consequences  of  it,  and  not  expect,  by  the 
aid  of  a  court  of  equity,  to  shift  the  burden  on 
to  others  which  he  has  voluntarily  agreed  to 
bear  himself. 

Where  a  compensation  can  be  made  in  case  of 
breach  of  a  condition  precedent,  equity  will 
relieve.  For  where  it  is  the  clear  intent  of  a 
person  that  the  estate  shall  go  to  another, 
and  it  Is  limited  in  case  he  performs  a  condi- 
tion, if  the  performance  is  prevented  by  act 
of  God,  or  other  accident,  it  is  highly  equitable. 
If  an  adequate  recompense  can  be  made  to  him 
for  whose  benefit  the  condition  was  designed, 
that  relief  shall  be  given  whereby  the  whole 
Intent  of  the  party  may  take  effect  But  wher^ 
that  matter  lies  not  in  compensation,  relief 
has  never  been  given.  Harvy  v.  Aston,  '2 
Comyns,  Rep.  726.  Reversing  Cas.  t.  Talb.  212. 
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of  land  for  the  purpose  of  reclaiming  title 
thereto  for  nonperformance  of  the  condi- 
tions of  the  deed.  He  then  declared  in  the 
presence  of  several  persons  the  purpose  of 
bis  ^try,  and  constructed  fences  across  the 
ends  of  the  strip  so  as  to  exclude  all  comers 
therefrom.  He  then  conveyed  the  land  to 
plaintiff,  who  thereafter  removed  the  side 
fences  of  the  17-foot  strip,  making  the  en- 
tire 33-foot  strip  a  part  of  her  inclosure. 
The  railroad  company  did  not  construct, 
operate,  or  intend  the  spur  track  for  public 
use,  but  established  it  for  the  exclusive  use 
oi  the  owners  of  the  ice  industry  served  by 
it. 

At  the  close  of  the  trial  the  plaintiff's  at- 
torneys requested  the  court  to  find  facts  in 
accordance   with   the    foregoing,    presenting 


written  findings  to  that  effect,  which  request 
was  refused.  A  decision  was  rendered  for 
defendants,  the  findings  of  fact  being  to  the 
effect  that  the  spur  track  was  constructed 
and  operated  for  public  purposes;  that  the 
defendant  ice  company  was  the  owner  and 
entitled  to  the  possession  of  the  premises  in 
dispute;  that  the  railway  track  was  owned 
and  operated  by  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company,  and  was  on  the 
premises  by  license  of  the  ice  company;  that 
plaintiff  was  not  entitled  to  any  compensa- 
tion from  the  defendants  for  the  land,  or 
for  the  use  thereof,  and  had  not  suffered 
and  would  not  suffer  any  injury  by  reason 
of  any  acts  of  the  defendants  or  either  of 
them. 


So  where  a  man  directed  that  claims  whicn 
he  had  against  the  husband  of  his  niece  should 
be  released  on  condition  that,  within  two 
months  from  testator's  decease,  the  husband 
:4hould  release  all  claims  In  or  to  the  property 
which  his  wife  should  receive  under  testator's 
-will,  It  was  claimed  that  the  execution  of  the 
rr-K'Sse  was  a  condition  precldent,  failure  to 
tromply  with  which  would  destroy  his  rights 
under  the  will.  But  the  court  says,  where  the 
property  is  given  over  on  failure  to  comply 
with  a  condition  precedent,  equity  will  not 
relieve.  The  rule  is  otherwise  where  there  is 
no  bequest  over,  and  the  parties  can  be  placed 
in  the  same  situation  as  If  the  condition  had 
T)een  strictly  compiled  with.  Holllnrake  v. 
Lister,  1  Russ.  Ch.  500. 

In  Taylor  v.  Popham,  1  Bro.  Ch.  168,  an 
annuity  was  granted  to  testator's  son  on  con- 
dition that  he  should,  within  three  months, 
release  all  demands  against  testator's  estate. 
He  refused  to  sign  a  release  tendered,  and 
brought  suit  for  an  account,  and  the  court 
said  that  this  raised  the  question  whether  he 
had  forfeited  the  annuity,  and  that  this  led 
to  the  common-law  rule  as  to  conditions  prece- 
dent If  the  court  can  put  the  parties  in  the 
same  situation  as  if  the  condition  had  been 
performed.  It  will  never  suffer  a  forfeiture  to 
littach.  And,  since  the  release  could  yet  be 
signed,    the   forfeiture  was   saved. 

One  cannot  secure  relief  from  the  failure  to 
perform  conditions  precedent,  unless  It  is  evi- 
dent that  the  stipulation  as  to  forfeiture  is  In 
the  nature  of  security.  Nelson  v.  Stephens, 
107  WJs.  1P%  82  N.  W.  163. 

See  also  cases  in  subd.  III.  b,  2,  3,  infra, 

III.  Forfeiture  will  he  relieved  when  compen- 
sation can  he  made, 

a.  In  general. 

The  first  matter  which  Is  usually  considered 
when  an  application  is  made  for  relief  from  a 
forfeiture  is  the  possibility  of  making  compen- 
sation in  ease  relief  Is  granted.  In  case  com- 
pensation is  possible,  the  court  will  favor  the 
suit,  while,  if  It  Is  not,  no  favor  will  be  shown. 
The  mere  fact  that  compensation  can  be  made 
is  not  always  sufficient  to  secure  relief,  because 
the  plaintiff  may  not  show  himself  to  be  worthy 
of  equitable  relief,  or  there  may  be  matters  of 
estoppel  or  other  counter  equities  to  be  con- 
sidered. 
4ifl  L.  R.  A. 


Where  there  was  a  breach  of  a  provision  in 
the  deed  that  the  grantee  should  pay  to  the 
grantor  a  certain  amount  on  a  specified  day 
In  each  year,  the  court  held  that,  where  com- 
pensation could  be  made  In  money,  courts  of 
equity  would  relieve  against  forfeitures,  and 
compel  the  party  to  accept  a  reasonable  com- 
pensation in  money.  Gallaher  v.  Herbert,  117 
111.  160,  7  N.  E.  611. 

So  where  a  mother  devised  lands  to  her 
executors  to  pay  a  certain  amount  to  her  son, 
provided  that,  if  his  father  did  not  release  the 
goods  In  a  certain  house,  then  the  devise 
should  be  void  and  go  to  the  executors ;  and 
the  father  refused  to  make  the  release,  where- 
upon the  son  came  Into  equity  for  relief, — the 
father  then  offered  to  give  the  release,  but  the 
executors  claimed  a  forfeiture.  The  lord  chan- 
cellor gave  the  relief,  saying  that  it  was  a 
standing  rule  of  the  court  that  a  forfeiture 
should  not  bind  where  a  thing  may  be  done 
afterwards,  and  compensation  be  made  for  it. 
Cage  V.  Russel,  2  Vent.  352. 

On  the  other  hand.  If  compensation  cannot 
be  made,  that  Is  an  end  of  the  case. 

So  in  Clark  v.  Barnard.  108  U.  S.  436,  27 
L.  ed.  780,  2  Sup.  Ct.  Rep.  878,  which-  in- 
volved relief  against  a  forfeiture  or  penalty 
under  a  bond,  and  not  the  forfeiture  of  an 
estate,  the  court  said  that  courts  of  equity 
will, not  interfere  in  cases  of  forfeiture  for  the 
breach  of  covenants  and  conditions  where  there 
cannot  be  any  Just  compensation  decreed  for 
the  breach. 

And  In  Hukill  v.  Guffey,  37  W.  Va.  425,  16 
S.  E.  544,  the  court,  although  holding  that 
the  question  was  not  before  it  because  the 
question  of  forfeiture  was  res  judicata,  said 
that  equity  will  not  relieve  against  forfeiture 
for  breach  of  covenants  In  a  lease  where  com- 
pensation cannot  be  made,  'rhls  applies  to 
covenants  for  repairing,  insuring,  and  doing 
other  specific  acts. 

b.  Forfeiture  to  secure  payment  of  money. 

1.  General  rule. 

If  a  forfeiture  of  an  estate  is  provided  for 
merely  to  enforce  the  prompt  payment  of  money, 
equity  will  regard  It  as  In  some  sense  simply 
a  provision  in  terrorem,  and,  if  interest  will 
compensate  for  the  want  of  prompt  payment. 
It  win  permit  the  payment  to  be  made  when 
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Messrs.  Iionis  H.  Rohr  and  JoHn  B. 
SiminonB,  for  appellant: 

The  conditions  in  the  deed  to  Boyle  re- 
garding the.  building  and  maintenance  of 
fences,  a  farm  crossing,  and  culverts  for  the 
farm  ditches  were  true  "conditions  subse- 
quent." 

1  Jones,  Real  Prop.  §  638;  Gallaher  v. 
Herhert,  117  111.  100,  7  N.  E.  611;  Hoyi  v. 
Ketcham,  64  Conn.  60,  6  Atl.  606;  Blanchard 
V.  Detroit,  L,  d  L.  M.  R,  Co,  31  Mich.  43,  18 
Am.  Rep.  142. 

The  addition  of  a  clause  of  re-entry  makes 
it  unmistakable  that  a  condition  was  in- 
tended. 

1  Jones,  Real  Prop.  §  638;  Cornelius  v. 
Den,  26  N.  J.  L.  376;  Ellis  v.  Kyger,  90  Mo. 
600,  3  S.  W.  23;  Pepin  County  v.  Prindle, 


61  Wis.  309,  21  N.  W.  254;  Homer  ▼.  Chi- 
cago, M.  d  8t,  P.  R.  Co,  38  Wis.  165. 

By  the  terms  of  the  deed  it  ia  to  remain 
in  force  provided  the  grantee  does  the  thing 
stipulated  for;  but,  if  not,  the  land  i%  to 
revert.  The  absence  of  an  express  covenant 
to  perform  has  been  held  to  furnish  proof 
that  a  condition  subsequent  is  intended. 

1  Jones,  Real  Prop.  §  639 ;  Brown  v.  Chi- 
cago d  N.  W.  R.  Co,  (Iowa)  82  N.  W.  1003; 
Richter  v.  Richter,  111  Ind.  456,  12  N.  E. 
698;  Blamhard  v.  Detroit,  L.  d  L.  M.  R.  Co. 
31  Mich.  43,  18  Am.  Rep.  142;  Qilchrist  v. 
Foxen,  95  Wis.  438,  70  N.  W.  585. 

Acceptance  of  a  deed  and  possession  of 
land  thereunder  bind  the  grantee  to  the  con- 
ditions   contained    therein. 

Bishop  y,  Douglass,  25  Wis.  696;  Leach 


relief  la  asked,  and  the  forfeiture  thereby 
saved. 

Equity  may  relieve  against  a  forfeiture  for 
nonpayment  of  money  within  a  time  fixed,  if 
the  amount  Is  tendered  together  with  interest. 
Beecher  v.  Beecher,  43  Conn.  556. 

Equity  will  relieve  against  forfeiture  of  a 
leasehold  where  it  has  been  incurred  by  neg- 
lecting to  pay  a  certain  sum  of  money  the  in- 
terest on  which  can  ^e  calculated  with  certain- 
ty, and  the  landlord  thereby  compensated  for 
the  inconvenience  he  may  sustain  by  the  ten- 
ant's withholding  payment.  Bacon  v.  Western 
Furniture  Co.  Wilson  Saper.  Ct   (Ind.)   567. 

In  Ritchie  v.  Kansas,  N.  ft  D.  R.  Co.  55 
Kan.  36,  30  Pac.  718,  which  was  an  action  to 
recover  land  conveyed  to  a  railroad  company 
for  failure  to  maintain  a  depot  on  it,  the 
court  adopts  the  following  statement  of  the 
law :  Wherever  a  forfeiture  Is  inserted  mere- 
ly to  secure  the  payment  of  money  or  the 
performance  of  some  act  or  the  enjoyment  of 
some  right  or  benefit,  equity  regards  such  pay- 
ment, performance,  or  enjoyment  as  the  real 
or  principal  intent  of  the  instrument,  and  the 
forfeiture  merely  as  an  accessory,  and  will 
therefore  relieve  the  obligor  from  the  forfeiture 
whenever  the  actual  damages  sustained  by  the 
other  party  can  be  adequately  compensated. 

So  an  agreement  between  purchasers  of  real 
estate  that,  upon  the  failure  of  one  to  pay  his 
share  of  the  purchase  price,  his  interest  in 
the  land  shall  vest  in  the  other,  is  a  provision 
for  a  forfeiture  against  which  equity  will 
relieve.     Asher   v.    Pendleton,   6   Gratt.   628. 

So,  where  a  contract  for  sale  of  land  pro- 
vides that  default  in  making  deferred  payments 
at  the  day  specified  shall  work  a  forfeiture  of 
the  estate,  giving  the  vendor  the  right  to  re- 
possess himself  of  the  estate,  the  provision 
will  be  regarded  as  In  the  nature  of  a  penalty, 
from  which  equity  will  relieve.  Re  Dagenham 
(Thames)  Dock  Co.  L.  R.  8  Ch.  1022. 

Where  a  mortgage  is  held  to  leave  a  condi- 
tional title  In  the  mortgagor  until  breach  of 
condition,  courts  of  equity  look  upon  provisions 
for  forfeiture  for  nonpayment  of  the  amounts 
due  as  In  the  nature  of  a  penalty,  and  give  re- 
lief accordingly.  This  Is  done  by  allowing  the 
mortgagor  to  redeem  the  land  on  equitable 
terms  at  any  time  before  the  right  to  do  so 
Is  barred  by  foreclosure.  These  courts,  look- 
ing at  the  substance  of  the  transaction  rather 
than  Its  form,  and  with  a  view  to  giving  effect 
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to  the  real  intentions  of  the  parties,  hold 
that  the  mortgage  was  a  mere  security  for 
the  payment  of  the  debt;  that  the  mortgagor 
was  the  real  beneficial  owner  of  the  land,  sub- 
ject to  the  encumbrance  of  the  mortgage;  that 
the  interest  of  the  mortgagee  was  simply  a  lien 
and  encumbrance  on  the  land,  rather  than  an 
estate  in  it.  Equity  courts,  in  allowing  a  re- 
demption after  a  forfeiture  of  the  main  estate, 
uniformly  require  the  mortgagee  to  reconrey 
to  the  mortgagor.  Barrett  v.  Hinckley,  124 
111.  82.  7  Am.  St.  Rep.  831,  14  N.  E.  863. 

In  Sanbori)  v.  Woodman,  5  Cush.  86,  which 
involved  the  power  of  a  court  of  law  to  stay 
proceedings  upon  a  writ  of  entry  to  recover 
possession  of  property  because  of  breach  of  con- 
dition to  indemnify  the  grantor  against  lia- 
bility upon  a  mortgage,  the  court  says  that. 
where  the  forfeiture  is  designed  to  secure  the 
payment  of  a  sum  of  money,  a  court  of  equity 
will  grant  relief  on  payment  of  the  money  se- 
cured, with  interest. 

In  Atkins  v.  Chilson,  11  Met.  112,  the  court, 
in  considering  the  question  whether  or  not  a 
court  of  law  had  power  to  stay  a  writ  of  en- 
try for  alleged  forfeiture  of  a  lease,  said: 
That  a  court  of  equity  would  grant  relief  In  a 
case  like  this  Is  not  questioned,  and  cannot  be 
denied.  The  true  foundation  of  equitable  re- 
lief In  cases  of  forfeiture  is  limited  to  such 
cases  as  admit  of  compensation  according  to 
the  original  intent  of  the  parties.  In  all 
cases  where  the  forfeiture  is  designed  to  se- 
cure the  payment  of  a  certain  sum  of  money, 
a  court  of  equity  will  grant  relief  on  payment 
of  the  money  secured,  with  interest. 

But  in  Hancock  v.  Carlton,  6  Gray,  S9,  i\ 
is  stated  that  how  far  and  under  what  cir- 
cumstances courts  of  equity  will  give  reliet 
In  cases  of  forfeiture  by  reason  of  nonperform- 
ance of  conditions  subsequent  seems  to  be  a 
vexed  question  in  the  English  courts.  Certain- 
ly the  broad  ground  of  giving  relief  in  all 
cases  where  a  forfeiture  has  been  occasioned 
by  a  nonpayment  of  money  at  the  stipulated 
time,  upon  an  offer  to  pay  the  same  and  the 
accruing  Interest,  has  not  been  fully  sane- 
tloned.  And  the  statement  of  Story  on  Equity. 
S  1323,  is  cited  to  the  effect  that  the  present 
English  doctrine  Is  that  In  all  cases  of  for- 
feiture for  the  breach  of  any  covenant  other 
than  a  covenant  to  pay  rent  no  relief  will  be 
I  granted  in  equity,  unless  upon  the  ground  of 
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v.  RaiM,  149   Ind.   152,  48  N.  E.  858;    6 
Am.  &  Eng.  Enc.  Law,  p.  505,  subs.  4. 

Mere  breach  of  the  condition  does  not  de- 
termine the  estate,  notwithstanding  the  deed 
expressly  provides  for  reverter  to  the  grant- 
or, but  it  will  continue  until  defeated  by  re- 
entry or  some  equivalent  act. 

1  Jones,  Real  Prop.  §§  708,  712;  1  Shars- 
wood  A,  B.  Real  Prop.  143;  Little  Falls 
Water-Power  Co,  v.  Mahan,  69  Minn.  253, 
72  N.  W.  69;  Cross  v.  Carson,  8  Blackf.  138, 
44  Am.  Dec.  754;  Ellis  v.  Kyger,  90  Mo. 
600,  3  S.  W.  23. 

The  usual  way  of  takii^  advantage  of  a 
condition  subsequent  is  by  an  entry  made 
for  that  purpose. 

2  Washb.  Real  Prop.  14;  1  Jones,  Real 
Prop.  §{  712,  715,  716;  1  Sharswood  &  B. 


Real  Prop.  143;  Cross  v.  Carson,  8  Blaokf. 
138,  44  Am.  Dec.  742;  Bowen  v.  Bowen,  18 
Conn.  535;  Hubbard  v.  Uuboard,  97  Masb. 
188,  93  Am.  Dec.  75;  Frost  v.  Butler,  7  Me. 
225,  22  Am.  Dec.  199;  Gilchrist  v.  Foxen, 
95  Wis.  428,  70  N.  W.  585;  Homer  v.  Chi- 
cago, M,  d  8t.  P.  R.  Co,  38  Wis.  165. 

The  present  action  was  brought  to  protect 
plaintiff's  possession  after  re-entry  by  her 
grantor,  and  after  conveyance  and  delivery 
of  possession  by  him  to  her.  She  did  not 
and  never  intended  to  bring  an  action  in 
equity  to  declare  or  enforce  a  forfeiture. 

Not  only  is  it  well  settled  that  a  forfei- 
ture cannot  be  enforced  in  that  form  of 
action  (Latoe  v.  Hyde,  39  Wis.  345;  Mills 
V.  Evansville  Seminary,  47  Wis.  362,  2  N. 
W.  550;  Clark  v.  Drake,  3  Plnney  [Wis.] 


accident,    mistake,    fraud,    or   surprise,    where 
the  breach  Is  capable  of  compensation. 

As  appears  from  the  discussion  In  subd.  IV., 
infra,  this  question  as  to  what  part  fraud,  ac- 
cident, or  mistake  plays  In  the  granting  or 
withholding  of  relief  is  a  vexed  one ;  but,  from 
the  cases  collected  in  this  main  division,  it 
clearly  appears  that,  so  far  at  least  as  the 
American  courts  are  concerned,  where  the  for- 
feiture is  provided  merely  to  secure  the  payment 
of  money,  relief  will  be  granted  although 
neither  of  those  special  grounds  of  equity  in- 
tervention is  shown. 

2.  Oront  or  devise  on  condition  of  support. 

Within  the  rule  that  equity  will  relieve  if 
compensation  can  be  made,  are  the  cases  in 
which  property  is  granted  or  devised  on  condi- 
tion that  support  be  furnished  to  the  grantor 
or  some  other  person  during  life.  In  most 
such  cases  the  condition  is  inserted  merely 
to  secure  the  prompt  payment  of  money,  and, 
except  in  cases  of  peculiar  hardship,  equity 
will  not  permit  a  forfeiture  merely  for  failure 
to  make  the  payments  promptly. 

Where  a  deed  in  escrow  is  to  be  delivered  to 
the  grantee  upon  his  performance  of  a  condi- 
tion as  to  support  of  the  grantor,  equity  will 
relieve  from  a  breach  of  the  condition,  althougn 
it  is  a  condition  precedent,  if  it  is  equitable, 
under  the  circumstances,  that  relief  shall  be 
granted.  Chipman  v.  Tnompson,  Walk.  Ch. 
(Mich.)  405. 

Where  land  was  conveyed  on  condition  of  the 
payment  of  quarterly  instalments  to  the  grant- 
or, the  court  held  that  failure  to  pay  did  not 
work  an  ah-  olute  forfeiture,  but  that  the  failure 
must  be  taken  advantage  of  by  the  grantor; 
but  added  that  the  circumstances  are  such 
that  a  court  of  equity  would  have  relieved 
against  the  forfeiture,  even  if  the  condition 
had  been  absolute.  Berryman  v.  Schumaker, 
67  Tex.  314.  3  S.  W.  46. 

A  deed  upon  condition  to  maintain  the  grant- 
or, involving  a  forfeiture  upon  failure  to  per- 
form, was  held,  in  Spaulding  v.  Uallenbeck, 
39  Barb.  79,  to  be  Intended  as  a  security  in  the 
nature  of  a  penalty  for  the  performance.  The 
court  said  it  was  a  condition  subsequent,  and. 
upon  failure  to  fulfil  its  requirements,  tne 
grantor  had  a  right  to  re-enter  upon  the  prem- 
ises. If  the  grantee  refused  to  comply  with 
these  conditions  he  forfeited  his  estate.  It  was 
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the  penalty  which  he  consented  to  accept  as  a 
condition  of  the  grant.  In  all  such  cases  equity 
will  relieve. 

In  Shade  v.  Oldroyd,  39  Kan.  313,  18  Pac 
198,  a  conveyance  had  been  made  in  considera- 
tion of  the  yearly  payment  of  a  certain  sum  to 
the  grantor  during  life,  upon  condition  that  a 
failure  to  pay  at  the  time  and  in  the  manner 
specified  would  forfeit  all  right  and  interest 
In  the  premises.  l*ayments  were  not  made 
when  due,  and  forfeiture  was  declared,  and 
ejectment  was  brought  to  recover  possession  of 
the  property.  There  was  Judgment  for  de- 
fendants, and  the  court,  without  discussing  the 
question  how  the  defense  could  be  made  in 
that  form  of  action,  affirms  the  Judgment,  stat- 
ing that  this  was  a  case  In  which  a  strict  for- 
feiture could  not  be  insisted  upon,  the  con- 
dition being  one  for  the  payment  of  money  only, 
and  all  preceding  payments  having  been  made 
without  much  regard  to  the  precise  time  of 
their  maturity.  The  court,  in  the  headnote, 
says  that  equity  will  not  enforce  such  a  for- 
feiture on  slight  grounds;  but,  since  the  ac- 
tion was  at  law  for  possession  of  the  property, 
and  not  in  equity  for  a  forfeiture,  it  is  difllcult 
to  see  on  what  theory  the  court  acted. 

In  Bethlehem  v.  Annis,  40  N.  H.  34,  77  Am. 
Dec  700.  it  is  Intimated  that  relief  may  be 
afforded  by  equity  for  breach  of  a  condition  to 
furnish  life  support,  upon  the  oj-dlnary  prin- 
ciples by  which  parties  are  relieved  from  other 
penalties. 

In  Donnelly  v.  Eastes,  94  Wis.  390,  69  N. 
W.  157.  a  conveyance  of  a  farm  in  considera- 
tion of  support  of  the  grantor  during  life  was 
held  to  create  a  condition  subsequent ;  and  the 
court  held  that,  even  if  the  title  had  revested, 
under  the  terms  of  the  deed,  upon  breach  of 
the  condition,  the  court  was  not  powerless  to 
relieve  from  the  consequences  thereof. 

In  Messersmith  v.  Messersmlth,  22  Mo.  369, 
the  coiirt  held  that  where  a  son  to  whom  his 
mother  had  deeded  land  on  condition  that  he 
support  her  for  life  died  before  she  did,  but 
there  was  property  enough  to  comply  with  the 
condition,  equity  would  relieve  from  the  for- 
feiture. The  court  says  the  ground  of  equi- 
table interference  is  that  we  ought  to  presume 
the  object  of  entering  into  the  contract  was 
its  fulfilment,  and  not  an  infliction  of  injury 
on  one  side,  nor  the  acquisition  of  a  collateral 
advantage  on  the  other;  that,  when  this  object 
is  frustrated,  the  intention  of  the  parties  will 
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228;  1  Jones,  Real  Prop.  §  731;  2  Story, 
Eq.  Jur.  §  1319),  but  it  is  equally  \fe\\  set- 
tled that  only  the  grantor  can  take  advan- 
tage of  a  condition  subsequent,  and  that  un- 
til re-entry  he  has  no  interest  in  the  land 
which  he  can  convey;  so  that  Mrs.  Ma- 
^nnis's  right  depends  entirely  upon  the 
title  having  revested  by  act  of  her  grantor 
before  the  conveyance  to  her. 

2  Devlin,  Deeds,  §  969 ;  Martindale,  Gonv. 
$  124;  1  Jones,  Real  Prop.  §§  708,  723,728; 
Hoyt  Y.  Ketoham,  54  Conn.  60,  5  Atl.  G06; 
Vpington  v.  Corrtgan,  151  N.  Y.  143,  37 
L,  R.  A.  794,  45  N.  E.  359;  Ruch  v.  Rock 
Island,  97  U.  S.  693,  24  L.  ed.  1101;  Boone 
y.Clark,  129  111.  466,  5  L.  R.  A.  276,  21 
N.  E.  850;  Den  ex  dem.  Southard  v.  Cen- 
tral R.  Co,  26  N.  J.  L.  21. 

There  being  no  time  specified  in  the  deed 


for  performance  of  the  oonditions,  the  rule 
prevails  that  they  must  be  performed  with- 
in a  reasonable  time. 

1  Jones,  Real  Prop.  §  682;  6  Am.  &  Eng. 
Enc.  Law,  p.  505;  Ellis  v.  Kyger,  90  Mo. 
600,  3  S.  W.  23. 

Demand  of  performance  is  unnecessary, 
except  where  the  act  to  be  performed  de- 
pends upon  some  previous  or  contempora- 
neous act  to  be  done  by  the  grantor. 

1  Smith,  Lead.  Gas.  8th  ed.  132;  1  Shar8- 
wood  &  B.  Real  Prop.  §  144;  Langley  v. 
Chapin,  134  Mass.  82;  Plumb  v.  Tubbs,  41 
N.  Y.  442;  Liebrand  v.  Otto,  56  Gal.  242; 
Whitton  V.  Whitlon,  38  N.  H.  127,  75  Am. 
Dec.  163;  Ellis  v.  Elkhart  Car  Works  Co. 
97  Ind.  247;  Royal  v.  Aultman  d  T.  Co,  116 
Ind.  424,  2  L.  R.  A.  526,  19  N.  E.  202. 

A  condition  subsequent  is  not  waived  by 


t>e  best  carried  oat  by  Bubstitutlng  au  equiva- 
lent in  its  stead,  and  not  by  enforclDK  a  re- 
covery which  is  excessive  in  value  and  different 
In  nature;  and  relief,  we  believe,  is  never 
denied  where  the  breach  is  accidental  and  wltb- 
out  fault,  and  admits  of  compensation. 

In  Austin  v.  UaymoDd,  9  Vt.  420,  a  father 
granted  his  farm  to  his  son,  taking  back  a 
mortgage  to  secure  support.  The  son  gave  a 
second  mortgage  upon  the  property,  became  in- 
solvent, and  left  the  country.  The  father 
thereupon  attempted  to  enforce  a  forfeiture  ot 
the  farm  for  breach  of  the  condition  of  the 
mortgage,  but  the  court  held  that,  in  favor  of 
the  second  mortgagee,  it  would  allow  bim  to 
make  compensatio'h  for  the  support,  and  re- 
tain his  Interest  in  the  property. 

But  in  Dunklee  v.  Adams,  20  Vt.  415,  50 
Am.  Dec  44,  the  court  held  that  relief  will 
not  be  granted  in  equity  against  forfeiture  for 
breach  of  a  condition  requiring  the  grantee  to 
furnish  personal  care  and  attention  to  the 
grantor.  In  such  case  the  time  of  the  per- 
formance Is  of  the  very  essence  of  the  contract 
It  is  impossible  to  put  the  covenantee  in  the 
precise  situation  he  would  have  been  in  if  thu 
condition  had  t>een  performed.  The  court  dis- 
tinguishes Austin  V.  Raymond,  9  Yt.  420,  on 
the  ground  that  that  was  not  a  bill  for  relief 
against  a  forfeiture. 

In  Henry  v.  Tupper,  29  Vt.  358,  the  court 
considered  that  the  question  had  not  been  settled 
by  either  the  Austin  or  Dunklee  Case,  and 
proceeded  to  examine  It  de  novo.  The  ques- 
tion in  that  case  arose  upon  a  deed  with  a  de- 
feasance clause  by  which  it  was  to  become  void 
In  case  the  grantor,  inter  alia,  furnished  sup- 
port to  the  grantee.  The  court  said  that  in 
such  cases  relief  should  be  afforded  with  more 
reserve  and  circumspection  than  in  ordinary 
cases  of  collateral  duties.  And,  although  we 
are  not  prepared  to  say  that  it  must  appear 
that  in  all  cases  the  failure  arises  from  sur- 
prise, or  accident,  or  mistake,  we  certainly 
should  not  grant  relief  when  the  omission  was 
wilful  and  wanton,  or  attended  with  suffering 
or  serious  inconvenience  to  the  obligee,  or  there 
is  any  good  ground  to  apprehend  a  recurrence 
of  the  failure  to  perform.  The  court  says 
there  are  cases  where  the  default  is  of  so 
gross  a  nature  that  not  to  afford  relief  will 
be  to  make  the  court  almost  tuir taker  In  the 
«9  L.  R.  A. 


offense.  But,  on  the  other  hand,  there  are 
cases  where,  through  mere  Inadvertence,  a 
technical  breach  may  have  occurred,  by  reason 
of  which  an  estate  of  great  value  is  likely  to  be 
forfeited,  where  the  collateral  service  was  not 
of  a  great  value  and  its  absence  is  not  attended 
with  serious  inconvenience  to  the  obligee.  Not 
to  afford  relief  in  such  case  would  be  a  dis- 
credit to  the  enlightened  Jurisprudence  of  the 
English  nation,  and  those  American  states 
which  have  attempted  to  follow  the  same  model. 
So  equity  will  not  relieve  against  breach  ot 
a  condition  in  a  deed  to  support  the  grantor 
and  his  wife  during  life,  where  the  breach  con- 
sists of  profane  abuse  and  heartless  neglect. 
Rowell  V.  Jewett,  69  Me.  293. 

3.  Grant  or  device  on  condition  of  pamn^nt  of 
money. 

Such  conditions  are  usually  treated  as  mere 
securities,  and  the  forfeiture  is  saved  if  com- 
pensation Is  made. 

Where  land  was  devised  on  condition  that 
the  devisee  should  pay  a  certain  sum  to  the 
heir  at  law  in  yearly  payments,  the  heir  en- 
tered for  nonpayment  of  one  of  the  instal- 
ments, and  claimed  that  equity  ought  not  to 
relieve,  since  to  do  so  would  be  in  disherison 
of  the  heir.  But  It  was  held  that  the  entry 
was  only  to  enforce  payment,  and  that  equity 
could  give  Interest  for  the  sum  from  the  time 
payment  was  due,  and  Vouid  relieve.  Grimston 
V.  Bruce,  1  Salk.  156.  2  Vem.  594. 

Where  land  was  conveyed  in  trust  upon  con- 
dition that,  if  the  grantor's  son  raised  a  por- 
tion for  his  younger  children  within  six  months 
after  the  death  of  the  grantor,  the  property 
was  to  be  conveyed  to  him ;  and  the  son  neg- 
lected to  raise  the  portion,  and  died, — in  a 
controversy  between  his  grantees  and  parties 
claiming  a  forfeiture,  the  court  held  tliat  it 
looked  upon  the  condition  precedent  as  In  the 
nature  of  a  penalty,  and  would  regard  the  In- 
tent of  the  trust  so  that,  upon  compliance  witb 
the  condition,  relief  would  be  given  to  the 
grantees  of  the  son.  Waliis  v.  Crimea,  1  Ch. 
Cas.  89. 

Where  land  was  devised  to  testator*8  son, 
charged  with  an  annual  rent  to  testator's  widow 
during  life,  and  with  the  payment  of  a  valua- 
tion to  be  put  on  it  after  the  widow's  death 
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mere  indulgence  or  silent  acquiescence  in 
^antee'fi  failure  to  perform,  unless  there  is 
shown  some  element  of  estoppel. 

1  Jones,  Real  Prop.  §  705;  2  Devlin, 
DeedB,  §  959 ;  6  Am.  &  Eng.  Enc.  Law,  p.  508 ; 
Royal  y.  Aultman  <f-  T.  Co.  116  Ind.  424,  2 
L.  R.  A.  626 ;  19  N.  E.  202 ;  Pepin  County  v. 
Prindle,  61  Wis.  301,  21  N.  W.  254;  Rowell 
y.  Jeioett,  71  Me.  408;  Upington  v.  Corri- 
ifan,  151  N.  Y.  143,  37  L.  R.  A.  794,  45  N. 
E.  359. 

Uhen  made  re-entry  upon  these  premises 
in  due  legal  form.  Such  act  of  re-entry 
invested  him  with  the  full  legal  title  to 
the  premises. 

Jones,  Real  Prop.  §  716;  Brickett  v.  Spof- 
ford,  14  Gray,  514;  Hancock  v.  Carlton j  6 
<3ray,  60;  Bbwen  v.  Botven,  18  Conn.  535; 
O'Brien    v.    Doe,    6    Ala.    787;    Dugan    v. 


Thomas,  79  Me.  221,  9  Atl.  354;  Barker  v. 
Cohh,  36  N.  H.  344;  Gilchrist  v.  Foxen,  95 
Wis.  428,  70  N.  W.  585. 

And,  having  such  title,  he  could  convey 
the  premises  to  another. 

Homer  v.  Chicago,  Af.  d  8t.  P.  R.  Co.  3S 
Wis.  165;  Langley  v.  Chapin,  134  Mass.  82. 

It  is  not  in  general  necessary  that  damage 
should  ensue  to  a  grantor  in  order  that  he 
may  avail  himself  of  the  breach  of  a  con- 
dition subsequent. 

Chray  v.  Blanohard,  8  Pick.  289;  Pepin 
County  v.  Prindle,  61  Wis.  309,  21  N.  W. 
254;  2  Washb.  Real  Prop.  §  17,  p.  19;  Clapp 
V.  Wilder,  176  Mass.  332,  50  L.  R.  A.  123, 
57  N.  E.  602. 

Conditions  subsequent  are  as  binding  up- 
on railroad  corporations  as  upon  natural 
persons. 


and  paid  by  the  devisee  for  the  benefit  of  thA 
residuary  estate,  and  the  devisee  died  without 
having  paid  the  valuation,  whereupon  the  re- 
siduary devisees  sought  to  obtain  possession 
of  the  land,  the  court  said  if  the  provision  was 
a  condition  equity  would  relieve  the  devisee 
from  a  forfeiture  by  his  performance  of  the 
condition  by  paying  the  money,  with  interest, 
from  the  date  of  the  valuation.  Hart  v.  Ilo- 
mlller,  20  Pa.  248. 

Where  an  estate  was  devised  on  condition 
that  a  certain  sum  should  be  paid  to  each  of 
the  daughters  of  the  grantor,  and  the  devisee 
refused  to  pay  the  money  for  three  years,  and 
then  came  in  and  tendered  payment,  the  chan- 
•cellor  held  that,  although,  in  strictness  of  law. 
the  estate  was  forfeited  on  nonpayment  of  the 
money,  yet,  this  was  but  a  security  for  money, 
which  having  been  tendered,  there  was  \io  dam- 
.age,  and  so  the  forfeiture  was  saved.  Wheeler 
V.  Whithall    Pee  ".  Ch.  9.    2  Eq.  Cas.   Abr.    SeO. 

In  Hayard  v.  Angell,  1  Vern.  223,  where  the 
question  was  whether  the  death  of  one  of  the 
•daughters  before  signing  the  release  defeated  a 
provision  of  a  portion  for  testator's  three 
daughters  if  they  should  release  certain  lands 
to  his  heir,  the  lord  Iceeper  said  that,  in  all 
•cases  where  the  matter  lies  in  compensation 
by  the  condition  precedent  or  subsequent,  he 
thought  there  ought  to  be  relief. 

Upon  devise  of  testator's  real  estate  to  his 
kinsmen  upon  payment  of  a  certain  sum  to 
each  of  testator's  daughters  within  a  specified 
time,  the  money  was  not  paid,  and  the  heirs 
at  law  entered ;  but  equity  relieved  the  devisee 
notwithstanding  the  devise  was  in  disherison 
of  the  heir.     Barnardiston  v.  Fane,  2  Vern.  366. 

Where  land  was  devised  in  trust  for  the  use 
of  testator's  daughter  for  life  with  remainder 
to  her  children,  provided  she  pay  a  certain 
sum  to  testator's  executors  within  a  specified 
time;  and  there  was  a  failure  to  pay, — the 
court  granted  relief  to  the  remainder-men  on 
the  ground  that  it  was  clearly  a  devise  on 
condition  subsequent,  in  which  compensation 
could  be  made.  Carpenter  v.  Westcott  4  K. 
I.  225. 

Where  real  estate  is  divlsed  on  condition  that 
money  be  paid  by  the  devisee  to  another  within 
a  Bpecifled  time,  equity  will  relieve  a  forfeiture 
for  failure  to  comply  with  the  condition  within 
69  L.  R.  A. 


the  time,  since  compensation  can  be  made. 
Walker  v.  Wheeler,  2  Conn.  299, 

And  that  case  was  followed  in  Bowen  v.  Bow- 
en,  20  Conn.  127. 

So  where  a  deed  was  given  upon  condition 
that  it  should  be  void  'upon  failure  of  the 
grantee  to  pay  a  bond  within  a  certain  time, 
which  was  permitted  to  elapse  without  making 
the  payment,  it  was  held  that  equity  had  juris- 
diction of  a  suit  to  redeem.  Rogan  v.  Walker, 
1  Wis.  527.  The  court  applied  the  rule  that 
equity  will  relieve  against  a  condition  sub- 
sequent whenever  compensation  can   be  made. 

So,  where  an  estate  devised  on  condition  of 
the  payment  of  certain  debts  of  the  testator  in 
relief  of  the  surety  is  sold  for  the  payment  of 
such  debts,  the  surplus  will  be  decreed  to  the 
devisees,  and  not  to  testator's  heirs,  for  the 
reason  that  equity  w^ll  relieve  against  the 
forfeiture,  full  compensation  having  been  made. 
Thompson  v.  Whipple,  5  R.  I.  144. 

Where  land  was  devised  upon  condition  that 
testator's  debts  and  legacies  should  be  paid 
by  the  devisee  within  two  months  after  the 
death  of  testator's  wife;  and  the  heir  entered 
for  breach  of  the  condition  in  t  le  fi  ilure  t<» 
pay  certain  legacies  within  the  time;  where- 
upon the  assignee  of  the  devisee  sought  relief 
In  equity, — the  reporter  states  that  the  court, 
upon  view  of  precedents  in  cases  of  like  nature, 
was  clear  of  opinion  to  give  relief  to  the 
plaintiffs  notwithstanding  the  forfeiture.  Un- 
derwood V.  Swain,  1  Rep.  in  Ch.  161. 

In  Bland  v.  Middle  ton,  2  Ch.  C&s.  1,  testator 
devised  his  land  to  his  daughter,  but  provided 
that  in  case  his  son  should  pay  her  a  certain 
amount  by  a  day  named  he  should  have  the 
land.  The  money  was  not  paid,  and  the  daugh- 
ter sold  the  land.  There  is  nothing  in  the  re- 
port of  the  case  to  show  the  nature  of  the  ac 
tlon,  but  it  is  stated  that  it  was  decreed  against 
the  vendee,  he  paying  the  money.  That  would 
seem  to  imply  that  the  action  was  against  him 
for  specific  performance,  and  that  the  condi- 
tion was  held  to  be  no  defense.  However,  the 
report  continues:  *'He  took  it  but  in  the  na- 
ture of  a  security;"  although  it  was  objected 
that  **this  is  a  contingent  devise  to  the  son  on 
payment,'*  which  would  indicate  that  the  con- 
troversy was  between  the  son  and  the  grantee. 
The  reporter  appends  a  query  as  to  the  correct- 
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Homer  v.  Chicago,  M,  d  8t.  P.  R.  Co.  38 
Wis.  165;  Schlesinger  v.  Kansas  City  d  iSf. 
R.  Co.  152  U.  S.  444,  38  L.  ed.  507,  14  Sup. 
Ct.  Rep.  647 ;  Indianapolis,  P.  d  C,  R.  Co,  v. 
Hood,  66  Ind.  580;  Taylor  v.  Cedar  Rapids 
d  8t.  P.  -K.  Co.  25  Iowa,  371 ;  Owenshoro  d  N. 
R.  Co.  V.  Oriffith,  92  Ky.  137, 17  S.  W.  277; 
Howell  V.  Long  Island  R.  Co.  Zl  Hun,  381. 

Breacli  folJowcxl  by  re-entry  not  only  de- 
vests the  title  oi  tlie  original  grantee,  bpt 
avoids  all  intermediate  rights  acquired  by 
third  parties. 

Oilchrist  v.  Foxen,  95  Wis.  428,  70  N.  W. 
585 ;  -Schlesinger  v.  Kansas  City  d  8,  R.  Co. 
152  U.  S.  444,  38  L.  ed.  607,  14  Sup.  Ct. 
Rep.  647;  Barker  v.  Cohh,  36  N.  H.  344. 

Land  could  not  be  taken  under  the  right 
of  eminent  domain  for  such  a  track  as  this. 


Hays  V.  Risher,  32  Pa.  169;  Chicago  d  E. 
I.  R.  Co.  V.  Wiltsc,  116  111.  449,  6  N.  E.  49; 
Sholl  V.  German  Coal  Co.  118  111.  427,  59 
Am.  Rep.  379,  10  N.  E.  199;  Chistafaon  v. 
Hamm,  50  Minn.  334,  22  L.  R.  A.  565,  57 
N.  W.  1054;  Qlaessner  v.  Anheu9er-BuMk 
Brewing  Asso.  100  Mo.  508,  13  S.  W.  707; 
Pittsburg,  W.  d  K.  R.  Co.  v.  Benwood  Iron 
Works,  31  W.  Va.  710,  2  L.  R-  A.  680,  8 
S.  E.  453;  Re  Split  Rock  Cable  Road  Co. 
128  N.  Y.  408,  28  N.  E.  506. 

Numerous  cases  will  be  found  in  the  re- 
ports where  chancery  has  sustained  an  ac- 
tion, after  condition  broken  and  re-entry, 
to  remove  a  cloud  on  the  title  by  canceling 
the  conveyance  containing  such  condition. 

Oilchrist  v.  Foxen,  95  Wis.  428,  70  N.  W. 


nesa  of  the  decision,  and  the  report  of  the  case 
ifl  such  as  to  make  It  of  little  value. 

Where  a  man  devised  his  land  to  his  oldest 
daughter  upon  condition  that  within  six  months 
she  should  pay  certain  sums  to  her  sisters,  on 
default  of  which  the  second  should  have  the 
same  privilf'ffe,  and  so  on,  and  the  oldest  did 
not  make  the  payment  within  six  months,  the 
court  held  that  it  would  enlarge  the  time  of 
payment  beyond  the  six  months,  even  in  case 
of  a  condition  precedent.  Woodman  v.  Blake,  2 
Vern.  222.  The  reporter,  in  a  note,  states  that 
this  case  appears  to  have  been  reversed  by  the 
House  of  Lords  January  14,  1691. 

And  in  an  earlier  case  it  had  been  held  that, 
where  a  testator  devised  his  land  to  his  oldest 
daughter  *'if  she  shall  pay  a  certain  amount 
to  her  sisters  in  six  months,  and,  if  she  shall 
not,  then  the  others  in  turn  to  have  the  same 
privilege,'*  time  is  of  t^  essence  of  the  condi- 
tion, and  equity  will  not  enlarge  it.  Maston  v. 
Wllloughby,  2  Eq.  Cas.  Abr.  211,  6  Vln.  Abr. 
03.  pi.  12. 

And  where  a  father  made  a  voluntary  set- 
tlement on  his  eldest  son,  with  a  provision  that, 
if  he  did  not  pay  a  certain  sum  to  the  second 
son  at  the  age  of  twenty-one,  the  estate,  both 
in  law  and  in  equity,  should  cease ;  and  the  eld- 
est son  did  not  comply  with  the  condition, 
whereupon  the  father  made  a  new  settlement, — 
the  court  refused  to  relieve,  because,  the  set- 
tlement being  merely  voluntary,  the  father 
might  make  such  conditions  as  he  thought  fit 
lionsdale  v.  Longdale,  1  Vern.  456. 


4.  Nonpayment  of  rent. 

Perhape  the  most  familiar  insttance  of 
eciuitable  relief  Is  Its  prevention  of  a  land- 
lord's attempted  termination  of  the  lease  for 
■onpayment  of  rent. 

Relief  may  be  granted  for  breach  of  covenant 
to  pay  rent,  although  the  rent  is  a  rack-rent 
equal  to  the  value  of  the  land.  Taylor  v. 
Knight,  4  Vln.  Abr.  chap.  Y,  pi.  31.  p.  406. 
The  decision  was  made  against  the  contention 
that  the  role  of  relief  extends  only  to  beneficial 
leases,  where  fines  have  been  paid  or  great 
sums  laid  out  in  improvements,  so  that  the  ten- 
ant is  a  sort  of  purchaser  of  part  of  the  interest 
In  the  term.  The  court  held  that  in  this  and 
the  like  cases  the  clause  of  re-entry  is  in  the 
nature  of  a  penalty,  and  therefore  rellevable 
•9  L.  R.  A. 


in  a  court  of  equity  upon  making  satisfaction 
to  the  injured  party. 

In  Doe  ex  dem.  Jersey  v.  Smith,  7  Price,  826, 
Wood,  B.,  in  observing  upon  the  statute  reg- 
ulating the  relation  of  landlord  and  tenant  says 
that  before  its  passage,  even  If  the  landlord 
had  succeeded  in  making  out  a  case  for  eject- 
ment, it  was  the  uniform  practice  of  courts  of 
equity  to  relieve  the  tenant  against  the  for- 
feiture upon  payment  of  the  rent  and  costs. 

Equity  will  relieve  a  lessee  from  forfeiture 
for  nonpayment  of  rent  where  there  is  a  pro- 
viso in  the  lease  ttiat  in  that  case  the  lea^ 
shall  be  void,  as  well  as  where  there  Is  a  mei*e 
power  of  re-entry.  Bowser  v.  Colby,  1  Hare, 
109. 

In  Gamer  v.  Hannah,  6  Dner,  262,  which 
was  an  action  involving  a  forfeiture  of  a*lease- 
hold  for  nonpayment  of  rent,  the  court  says  : 
i  take  the  rule  to  be  well  settled  that  equity 
will  readily,  where  the  breach  is  not  wtlfui. 
relieve  from  a  forfeiture,  as  where  the  stipula- 
tion is  obtained  as  a  mere  security  for  the  pay- 
ment of  money,  and  precise  compensation  can 
be  made.  And  the  tenant  cannot  be  prejudiced 
as  to  this  relief  by  the  mere  fact  that  Judgment 
Is  obtained  in  favor  of  the  landlord. 

Equity  will  relieve  against  a  forfeiture  for 
nonpayment  of  rent,  unless  the  defaulting  par- 
ty, by  his  inequitable  conduct,  has  debarred 
himself  from  such  relief,  or  the  special  cir- 
cumstances show  that  the  relief  should  not 
be  given.  Sunday  I^ke  Mln.  Co.  v.  Wakefield. 
72  Wis.  204,  30  N.  W.  136. 

In  Kemble  v.  Graff,  6  Phlla.  402.  the  court 
granted  relief  against  a  forfeiture  for  nonpay- 
ment of  rent  where  the  rent  was  tendereo  after 
only  a  few  days*  delay,  and  no  injury  had  been 
done  to  the  lessor. 

Equity  will  relieve  from  the  forfeiture  of  a 
lease  if  the  tenant  acts  In  good  faith  and 
promptly  pays  the  rent  when  demanded,  or 
before  the  landlord  suffers  loss  or  Inconven- 
ience  from  the  default.  Wilson  v.  Jonea,  1 
Bush,  173. 

The  true  ground  of  relief  from  forfeiture  ot 
a  leasehold  for  nonpayment  of  rent  is  from  the 
original  Intent  of  the  case  where  the  forfeiture 
is  designed  only  to  secure  money,  and  the  court 
can,  by  way  of  recompense,  give  all  that  was 
expected  or  desired.  The  right  to  redeem  and 
continue  the  lease,  even  after  forfeiture  and  re- 
entry, exists  whenever  the  lessee  will  pay  what 
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585;  Liehrand  v.  Otto,  56  Gal.  242;  Bir- 
mingham y.  Lesan,  76  Me.  485;  Mott  v. 
Danville  Beminary,  120  111.  403,  21  N.  E. 
927;  Barper  v.  TidfcoZw,  155  111.  370,  40  N. 
£.  575;  MoClellan  v.  Coffin,  93  Ind.  456; 
Indianapolis,  P.  d  C.  R.  Co.  v.  Bood,  66 
Ind.  580;  Btc^ter  v.  Bichter,  111  Ind.  450, 
12  N.  E,  698;  Memphis  d  C,  R,  Co,  v.  "Seigh- 
hors,  51  Miss.  412;  Vicksburg  d  M,  R.  Co. 
V.  Ragsdale,  54  Miss.  200. 

Part  performance  will  not  prevent  forfei- 
ture for  failure  to  complete  the  performance. 

Rotoell  V.  Jewett,  71  Me.  408. 

Messrs,  Thomas  M.  Kearney  and 
James  CaTaaasH,  for  respondents: 

A  court  of  equity  will  not  entertain  an 
action  to  aid  or  enforce  a  forfeiture. 

Clark  V.  Drake,   3  Pinney    (Wis.)    228; 


Laice  V.  Hyde,  39  Wis.  345;  Pom.  Eq.  Jur. 
§  459;  Donnelly  v.  Eastes,  94  Wis.  390,  69 
N.  W.  157 ;  Stringer  v.  Keokuk,  Mt.  P.  d 
N.  R,  Co,  59  Iowa,  277,  13  N.  W.  308. 

The  appellant  induced  her  grantor,  not 
for  any  apparent  benefit  to  himself,  but  to 
enable  her  to  carry  on  a  controversy  of 
doubtful  propriety  with  the  railway  com- 
pany, to  go  with  her  legal  and  other  repre- 
sentatives to  the  vicinity  of  this  strip  and 
the  railway  track  thereon,  and  vo  join  with 
her  in  tearing  doAvn  and  destroying  fences 
which  her  grantor  had  recently  requested 
defendants  to  construct,  and  in  building  bar- 
riers across  the  railway  track,  then  in  use. 
The  manner  of  this  entry  is  forbidden  by 
the  statutes  of  this  state. 

Wis.  Rev.  Stat.  §  3360. 


to  doe,  and,  if  the  lessor  declines  to  receive  It 
when  tendered,  the  amoant  will  be  ordered  paid 
into  court  and  he  will  be  enjoined  from  oust- 
ing the  tenant.  Laurence  v.  Savannah,  71  Ua. 
S92. 

A  condition  for  forfeiture  for  nonpayment 
of  rent  is  relieved  against  in  equity  on  payment 
of  the  rent  due  and  damages  which  the  lessor 
may  have  sustained.  Abrams  v.  Watson,  69 
Ala.  524.  And  the  court  says  further  that  a 
Judgment  in  favor  of  the  lessor  in  an  action  of 
unlawful  detainer  or  of  ejectment  does  not  bar 
relief  in  equity,  because  in  such  action  tbe 
right  of  possession  alone  is  involved.  The  only 
inquiry  the  court  can  make  is  whether  the  lease 
has  been  forfeited  and  the  lessor  has  the  rigBl 
of  entry.  There  can  be  no  set-off  or  recoup- 
ment allowed  the  lessee  because  of  the  lessor's 
breach  of  covenants. 

Courts  of  equity  are  governed  by  the  same 
rules,  in  the  exercise  of  their  Jurisdiction  to 
stay  a  Judgment  in  ejectment  for  forfeiture  ot 
a  leasehold  estate  for  nonpayment  of  rent,  as 
are  courts  of  law.  All  arrears  of  rent,  interest, 
and  costs  must  be  paid  or  tendered.  If  there 
be  no  special  reason  to  the  contrary,  an  in- 
junction thereupon  goes  to  restrain  further 
steps  to  enforce  the  forfeiture.  The  grounds 
upon  which  a  court  of  equity  proceeds  are,  that 
the  rent  is  the  object  of  the  parties,  and  the 
forfeiture  only  an  incident  intended  to  se- 
cure its  payment ;  that  me  measure  of  damages 
Is  fixed  and  certain ;  and  that  when  the  princi- 
pal and  interest  are  paid  the  compensation  is 
complete.  Sheets  v.  Selden,  7  Wall.  416,  19  L. 
ed.  166. 

There  are  circumstances,  however,  which 
would  make  it  plainly  Inequitable  to  grant  re- 
lief to  the  lessee.  The  courts  have  used  vari- 
ous terms  in  attempting  to  describe  these  cir- 
cumstances. 

In  Little  Rock  Granite  Co.  v.  Shall,  r)9  Ark. 
405,  27  S.  W.  r»62.  the  court  says  equity  will 
relieve  from  a  forfeiture  for  breach  of  condi- 
tion to  pay  rent  at  a  specified  time  upon  the 
notion  that  such  condition  and  forfeiture  arc 
intended  merely  as  a  security  for  tne  payment 
of  money  the  amount  of  which  can  be  ascer- 
tained, unless  the  violation  of  the  contract  is 
the  result  of  gross  negligence,  or  Is  wilful  and 
persistent. 

But  the  fact  that  the  failure  is  wilful  is  not 
in  all  cases  sufficient  to  defeat  the  relief. 

In  liactier  v.  Osbom,  146  Mass.  399,  4  Am. 
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St  Rep.  323,  15  N.  E.  641,  the  court  says, 
where  there  has  been  a  breach  of  a  covenant  to 
pay  rent  equity  will  relieve  against  a  forfeiture 
although  the  breach  is  wilful  on  the  part  of  the 
lessee;  and  where  there  has  been  a  breach  of 
a  covenant  to  perform  some  collateral  duty, 
such  as  to  repair  or  insure,  which  has  been 
caused  by  accident  or  mistake,  equity  will  re- 
lieve if  the  lessor  can,  by  compensation  or 
otherwise,  be  placed  in  the  same  condition  as 
if  the  breach  had  not  occurred. 

On  the  other  hand,  it  has  been  held  that  the 
breach  of  a  condition  giving  a  right  of  re-entry 
for  failure  to  pay  rent  need  not  be  wilful  to 
prevent  the  interposition  of  equity.  The  court 
says  if,  through  accident  or  mistake,  or  the 
misleading  conduct  of  the  lessor,  the  lessee  has 
failed  to  comply  with  the  covenants  of  the 
lease,  and  adequate  compensation  can  be  made 
for  the  breach,  relief  will  be  afforded,  there 
being  no  wilful  and  culpable  neglect  on  the 
part  of  the  lessee.  But  it  does  not  follow  that, 
because  equity  will  afford  relief  in  a  proper 
case  where  the  breach  of  the  covenant  nas  not 
been  wilful,  it  wiU  do  so  in  all  cases  where  it 
has  not  been  wilful.  It  will  deny  it  in  all 
cases  where  It  has  been  wilful,  and  grant  it, 
where  it  has  not  been  wilful,  in  such  cases 
as  come  within  the  domain  of  equitable  relief. 
Randolph  v.  Mitchell  (Tex.  Civ.  App.)  61  8. 
W.  297. 

Noncompliance  with  tue  condition  after  de- 
mand Is  a  wilful  neglect  from  which  a  court 
of  equity  will  not  relieve.  Chesterman  v.  Manft, 
9  Hare,  206. 

In  Case  129,  Freem.  Ch.  115,  It  is  said  that 
where  a  lease  is  forfeited  for  nonpayment  of 
rent  it  is  a  usual  equity  for  the  court  to  de- 
cree, upon  payment  of  the  arrears,  that  toe 
lessor  shall  make  a  new  lease  with  like  cove- 
nants, but  in  some  cases  it  will  not;  so,  if 
there  be  any  unreasonable  covenants,  and  the 
party  has  once  legally  discharged  himself  of 
them,  the  court  will  not  compel  him  to  make 
the  same  covenants  again. 

It  would  seem  that  the  most  that  can  be  said 
Is  that  the  relief  will  depend  upon  the  equities 
of  the  case  being  refused  whenever  it  would 
seem  to  be  inequitable  to  grant  it. 

In  Davis  v.  Thomas,  1  Russ.  &  M.  506,  it 
Is  stated  that  where  a  tenant  is  given  the 
privilege  of  purchasing  within  a  certain  time 
on  condition  that  the  rent  is  promptly  paid» 
failure  to  comply  with  the  condition  will  tar- 
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Tlie  conduct  of  Uhen  in  treating  obliga- 
tions imposed  upon  the  grantee  in  the  deed 
of  the  strip  of  land  referred  to  as  contin- 
uing obligations,  after  default,  and  in  in- 
sisting upon  and  accepting  performance  up 
to  what  was  practically  the  time  of  the 
alleged  re-entry,  constitutes  a  waiver  of  his 
right  to  declare  the  title  forfeited,  if  such 
right  ever  existed. 

2  Washb.  Real  Prop.  5th  ed.  pp.  20,  21; 
Fiy,  Spec.  Perf.  pp.  636,  637;  Parsons, 
Contr.  539;  Yancey  v.  Savannah  d  W.  R, 
Co.  101  Ala.  234,  13  So.  311;  Ludlow  v. 
New  York  d  H.  R.  Co.  12  Barb.  440. 

Considering  the  conditions  as  conditions 
subsequent,  instead  of  mere  covenants,  they 
must  be  construed  strictly  against  the 
grantor,  and  forfeiture  must  not  be  enforced 


unless  that  right  clearly  appears  from  such 
construction. 

Mills  V.  Evaneville  Seminary,  58  Wis.  135,. 
16  N.  W.  133;  2  Devlin,  Deeds,  2d  ed.  $ 
970;  Hartung  v.  Witte,  59  Wis.  285,  18  N- 
W.  175. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

The  statement  of  facts  shows  that,  though 
there  was  no  controversy  but  that  Uhen 
conveyed  the  land  to  Boyle  upon  conditions 
subsequent  which  were  breached,  and  re- 
claimed the  property  by  a  distinct  assertion 
of  his  rights — so  far  as  a  reclaimer  there- 
of was  possible  under  the  circumstances — 
before  the  conveyance  to  appellant,  it  was 
held  that  his  first  grantee  was  the  owner 


minate  his  rights,  and  equity  wlU  not  relieve 
him. 

But  where  a  landlord  who  has  recovered  a 
Judgment  lor  possession  of  the  property  for 
nonpayment  of  rent  brings  a  enit  in  equity  to 
enjoin  the  removal  of  buildings  placed  upon 
the  leased  property  contrary  to  the  terms  of 
the  lease,  equity  will,  in  granting  him  relief, 
impose  the  condition  that  he  give  the  tenant 
an  opportunity  within  a  reasonable  time  to 
pay  the  rent  in  arrear,  and  re-entitle  him  to 
possession  of  the  fixtures.  Uooney  v.  Crary,  8 
III.  App.  329. 

5.  Nonrenewal  of  lease. 

Many  leases,  especially  in  England  and  Ire- 
land, are  granted  upon  long  terms  in  case  they 
are  renewed  by  the  payment  of  a  fine  or  stip- 
ulated sum  as  a  premium  to  the  landlord  upon 
the  happening  of  certain  conditions.  It  ap- 
pears that  in  many  cases  the  tenants  liave 
failed  to  renew,  and  have  continued  to  hold 
over  sometimes  for  many  years,  and  then,  when 
a  forfeiture  was  sought  for  breach  of  condi- 
tion, they  have  applied  to  equity  for  relief. 
It  seems  to  have  been  the  practice  to  afford 
such  relief  in  the  earlier  cases;  but,  the  ques- 
tion having  finally  come  before  the  English 
courts,  they  held  that  equity  could  not  relieve, 
which  occasioned  such  surprise  and  hardship 
that  Parliament  immediately  interposed  and 
restored  the  equity.  It  is  very  difficult  to 
glean  from  th**  cases  the  rule  which  equity  will 
apply  in  such  cases.  In  Baton  v.  Lyon,  3  Ves. 
Jr.  692,  the  chancellor  attempted  to  limit  the 
relief  to  cases  of  unavoidable  accident,  fraud, 
surprise,  and  ignorance,  but  in  Maxwell  v.  Ward, 
11  Price,  16,  the  lord  chief  baron  stated  that 
the  doctrine  had  been  too  strongly  stated  in 
that  case. 

In  Lennon  v.  Napper,  2  Sch.  &  Lef.  684, 
Appx.,  the  court,  In  discussing  che  correctness 
of  the  decisions  which  had  been  made  on  the 
Irish  leases,  says  the  courts  in  all  cases  of 
contracts  for  estates  in  land  have  been  in  the 
habit  of  relieving  when  the  party,  from  his 
own  neglect,  had  suffered  a  lapse  of  time,  and 
from  that  or  other  circumstances  could  not 
maintain  an  action  to  recover  damages  at  law. 
In  these  leases  time  is  not  essential,  for  the 
mere  object  of  fixing  a  time  is  to  preserve  the 
tenure,  and,  if  the  rent  and  fine  are  preserved, 
the  substance  of  the  contract  is  performed. 
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So  in  Boyle  v.  Lysaght,  1  Ridgw.  P.  C.  384, 
Vern.  &  8.  135,  it  is  said  that  where  application 
for  renewal  and  payment  of  fines  had  l>een  de- 
layed for  a  long  period  courts  of  equity  adopted 
the  rule  of  decreeing  a  renewal  upon  making 
compensation,  which  was  held  to  be  a  payment 
of  a  fine  for  every  seven  years,  upon  the  prin- 
ciple that  the  period  of  a  life  was,  in  law. 
seven  years.  And,  upon  making  such  payment, 
the  tenant  was  entitled  to  relief,  except  In 
case  of  fraud  or  dereliction.  And  the  lord 
chancellor,  although  an  Englishman,  enforced 
the  rule  as  one  of  local  equity. 

A  renewal  of  the  lease  was  decreed  in  Free- 
man V.  Boyle,  2  Ridgw.  P.  C.  69. 

In  ONeil  v.  Jones,  1  Ridgw.  P.  C.  176.  the  re- 
newal of  a  lease  for  lives  was  decreed,  al- 
though there  had  been  a  failure  to  comply  witi> 
the  covenants  to  nominate  new  lives  and  pay 
a  fine  as  fast  as  the  lives  fell  in,  twenty  years 
having  elapsed  since  the  falling  of  the  first 
life. 

So  where  a  long-time  lease  is  renewable  upon 
payment  of  a  year's  rent  extraordinary  at  the 
expiration  of  the  rental  term,  and.  through  a 
mistake  as  to  the  time  when  the  payment  Is  due. 
the  time  for  making  such  extraordinary  payment 
is  allowed  to  pass,  equity  will  relieve  from  the 
forfeiture.  Selden  v.  Camp,  95  Va.  527,  2K 
S  E.  877.  The  court  holds  that,  even  treatlni; 
the  payment  as  a  condition  precedent,  there  is 
no  lack  of  power  in  a  court  of  equity  to  grant 
relief  against  the  failure  to  perform  punctually 
conditions  precedent  when  time  is  not  of  the 
essence  of  the  contract  and  compensation  can 
be  made.  In  determining  the  right  of  the  lessee" 
to  renew  in  this  class  of  cases,  the  question  to 
be  considered  is.  Has  the  party  asking  relief 
been  guilty  of  gross  negligence,  or  is  the  de- 
fault relied  on  the  result  of  mere  negligence? 

In  Lennon  v.  Napper,  2  Sch.  &  Lef.  684. 
Appx.,  Ross  V.  Worsop.  1  Bro.  P.  C.  281,  U 
stated  to  have  granted  relief  as  against  mere 
nc^k-ct  on  the  part  of  the  tenant  to  apply 
for  renewals. 

Equity  may  relieve  against  forfeiture  of  in- 
terests under  a  leasehold  by  failure  to  give  no- 
tice of  a  desire  for  renewal  within  the  time 
s[)ecified  in  the  lease.  New  York  L.  Ins.  &  T. 
Co.  V.  St.  George's  Church,  12  Abb.  N.  C.  50. 

In  Sweet  v.  Anderson,  2  Bro.  P.  C.  2,"i6,  5 
VIn.  Abr.  93,  pi.  15,  a  tenant  wbo  had  not 
tendered  a  fine  for  renewal  of  the  lease  ac- 
cording to  the  conditions  of  the  mortgage,  by 
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of  the  property,  and  entitled  to  recover 
costs  of  the  appellant.  That  conclusion  was 
reached  upon  several  grounds  whioh  we  will 
consider. 

The  principal  reason  suggested,  why  it 
was  supposed  appellant  was  not  entitled  to 
recover,  is  that  a  court  of  equity  will  n 
exercise  its  jurisdiction  to  declare  or  aid  a 
forfeiture,  but  leave  the  parties  to  their 
remedy  at  law.  We  are  unable  to  perceive 
how  that  principle  applies  to  this  case.  Ap- 
pellant did  not  seek  by  her  suit  to  reclaim 
the  property  in  controversy.  Her  complaint 
and  the  evidence  in  support  of  it,  at  every 
point,  repel  any  such  idea.  The  pleading 
distinctly  declared  that  plaintiff  was  the 
absolute  owner  of  the  property  in  dispute 
and  in  possession  thereof.    To  establish  the 


truth  thereof,  proof  was  made  that  her 
grantor,  under  whom  all  pai*ties  to  the  suit 
claimed  title,  sold  the  property  upon  condi- 
tions subsequent  to  the  grantor  of  the 
ice  company;  that  such  conditions  were 
breached,  and  that  such  grantor  made  re- 
entry  for  the  purpose  of  enforcing  a  forfei- 
ture of  the  property  to  him,  and  then  made 
a  conveyance  thereof  to  appellant.  There 
can  be  no  question  but  that  such  circum- 
stances caused  the  title  conveyed  to  Boyle 
to  revert  to  Uhen  if  his  entry  was  rightful. 
Gilchrist  v.  Foxen,  95  Wis.  428,  70  N.  W. 
585.  The  learned  circuit  judge  seems  to 
have  supposed,  and  counsel  for  respondents 
now  maintain,  that  the  evidentiary  facts 
showing  title  in  appellant,  notwithstanding 
the  paper  title  in  the  ice  company,  should 


reason  of  which  he  had  suffered  a  forfeiture, 
was  relieved  by  the  court,  but  the  reasons  for 
granting  the  relief  are  not  stated.  But  in  1 
Ridgw.  P.  C.  185.  it  is  said  that  it  was  not 
known  whether  the  cestuis  que  vie  had  been 
dead  or  not 

In  Lawless  v.  Grogan,  1  Dru.  ft  Walsh,  53, 
which  was  a  bill  to  compel  a  renewal  of  an  Irish 
lease,  the  court  h'^ld  that,  when  a  notice  by 
tbf*  landlord  is  v^Uvd  on  for  the  purpose  of 
working  a  forfeiture,  the  service  of  such 'notice 
must  be  clearly  proved  so  that  there  shall  be 
no  doubt  of  the  intention  of  the  landlord  to 
insist  on  the  forfeiture,  and  information  of  the 
facts  which  were  peculiarly  within  the  knowl- 
edge of  the  landlord  must  have  been  fully 
brought  home  to  the  tenant;  and,  this  not  ap- 
pearing, the  tenant  was  granted  relief. 

Where  the  lessor  covenanted  to  renew  the 
lease  from  term  to  term  tor  a  period  of  ninety- 
nine  years  upon  prompt  payment  of  rent,  and 
the  lessee  defaulted  causing  the  lessor  to  re- 
enter, whereupon  the  lessee  brought  a  bill  for 
a  renewal,  the  master  of  the  rolls  said  the 
case  was  to  be  distinguished  from  breach  of 
condition  to  pay  a  fine.  And,  the  lessee  hav- 
ing added  greatly  to  the  value  of  the  property 
and  the  ejectment  having  been  brought  without 
notice  to  htm,  the  court  said  that,  in  order  to 
refuse  relief,  there  must  be  neglect  on  the  part 
of  the  lessee,  or  a  prejudice  on  the  part  of 
the  lessor.  No  time  wa«  limited  in  the  lease 
for  the  payment  of  rent.  The  relief  was 
granted  on  condition  of  payment  of  the  accru- 
ing rent  together  with  interest  and  costs.  Raw- 
stome  V.  Bentley,  4  Bro.  Ch.  415. 

But,  the  question  having  been  brought  before 
the  English  courts  upon  Irish  leases.  Lord 
Mansfield,  in  Kane  v.  Hamilton,  1  Ridgw.  P.  C. 
180,  held  that  no  such  relief  could  be  granted 
where  there  had  been  great  laches  in  com- 
plying with  the  covenant.  He  states  that  it  is 
necessary,  on  the  falling  of  a  life,  that  an- 
other should  be  inserted  in  due  time,  and  be- 
fore the  day  of  renewal  has  elapsed.  There  is 
no  foundation  for  relief,  for  it  is  not  like  the 
case  of  a  penalty.  Neglect  In  not  naming  a  new 
life  deprives  the  landlord  of  the  chance  of  a 
fine.  And  a  court  of  equity  cannot  give  com- 
pensation for  the  damages  which  may  be  sus- 
tained, it  being  merely  eventual  and  uncertain. 

In  a  note  to  Rawstorne  v.  Bentley,  4  Bro. 
Ch.  415,  the  editor  cites  Allen  v.  Hinton,  I 
Fonbl.  Eq.  432,  note,  as  holding  that  where  there 
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has  been  default  in  making  application  for  re- 
newal equity  will  not  decree  relief  unless  the 
delay  has  been  explained. 

In  Bateman  v.  Murray,  1  Ridgw.  P.  C.  187, 
Lord  Thurlow.  in  determining  the  rights  of  a 
lessee  who  had  failed  to  nominate  new  lives 
and  pay  the  fines,  as  the  lives  upon  which  the 
lease  depended  fell  in,  asks :  How  can  equity 
interfere?  Can  conscience  compel  a  man  to  do- 
what  he  has  not  agreed  to  do? 

Upon  the  question  of  the  effect  of  failure  of 
the  lessee  to  pay  the  stipulated  fine  for  re- 
newal according  to  the  conditions  of  the  lease, 
Tx)rd  Thurlow  said,  in  Bateman  v.  Murray,  as 
cited  in  4  Bro.  Ch.  417,  courts  of  equity  will 
relieve  the  lessee  if  he  has  lost  his  right  by  fraud 
of  the  lessor,  or  accident  on  his  own  part;  but 
they  will  never  assist  him  where  he  has  lost 
his  right  by  his  own  gross  laches  or  neglect. 
Where  the  lessee  has  lost  his  legal  right  he 
must  prove  some  fraud  on  the  part  of  the 
lessor  by  which  he  was  debarred  from  the  ex- 
ercise of  his  right;  or  some  accident  or  mis- 
fortune on  his  own  part  which  he  could  not 
prevent,  by  means  whereof  he  was  disabled 
from  applying  for  a  renewal  at  the  stated 
times  according  to  the  terms  of  the  lease. 

In  Lennon  v.  Napper,  2  Sch.  ft  Lef.  684 
Appx.,  Bateman  v.  Murray  is  explained  a» 
having  involved  fraud  on  the  part  of  the  ten- 
ant. 

In  Baynham  v.  Guy's  Hospital,  3  Ves.  Jr.  295,. 
a  lease  depending  upon  lives,  renewable  upon 
payment  of  a  fine  whenever  a  life  should  cease, 
was  held  to  be  forfeited  upon  failure  to  comply 
with  the  condition  beyond  the  aid  of  equity. 

In  Bayley  v.  Leominster.  3  Bro.  Ch.  529,  it 
appeared  that  a  lease  had  been  granted  for 
three  lives,  renewable  upon  payment  of  the  fine 
upon  the  falling  in  of  any  one  life.  The  tenant 
made  valuable  improvements  upon  the  prop- 
erty, and  permitted  two  lives  to  fall  in  when 
he  tendered  the  fine  for  both  lives  and  an  addi- 
tional one,  on  the  presumption  that  the  substi- 
tuted life  at  the  termination  of  the  first  one 
might  also  have  fallen  in  had  the  renewal  taken 
place  at  that  time.  He  insisted  that  no  for- 
feiture is  to  be  Incurred  when  compensation  can 
be  made.  But  the  lord  chancellor  held  that 
plaintiff  was  not  bound  to  renew  upon  the 
falling  in  of  one  life.  He  had  his  election 
whether  to  renew  or  not,  and,  having  made  that 
election   by   falling   to   renew   at   the   specified 
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have  been  pleaded.  Manifestly,  that  is  a 
mistake.  If  one  sella  and  conveys  real  es- 
tate upon  condition  subsequent,  and  the  title 
thereto  thereafter  reverts  to  him,  he  may 
then  invoke  judicial  remedies  in  respect 
thereto,  pleading  his  title  in  general  terms 
the  same  as  if  that  title  were  dependent 
upon  any  "other  circumstances.  It  follows 
that  the  judgment  appealed  from  cannot  be 
sustained  upon  the  theory  that  the  action 
was  brought  for  the  purpose  of  forfeiting 
the  title  to  the  property  for  nonperformance 
of  the  conditions  subsequent.  It  was  in- 
stituted upon  the  theory  that  the  title  had 
been  already  reclaimed  and  was  vested  in 
appellant,  and  the  respondents  must  stand 
or  fall  on  the  facts  in  that  regard. 
The  court  further  g^/ounded  the  judgment 


on  the  doctrine  that  equity  will  in  some 
cases,  intervene  where  there  has  been  a 
failure  to  perform  a  condition  subsequent, 
and  prevent  a  forfeiture.  Here  there  was 
failure  again  to  perceive,  as  it  seems,  that 
the  rule  mentioned  is  one  invoked  to  pre- 
vent, not  to  defeat,  a  forfeiture  after  it  has 
occurred.  Unless  one  keeps  in  mind  the 
peculiar  doctrine  of  equity  in  respect  to  this 
matter  he  may  be  misled  by  the  expressions 
of  courts  and  text  writers  as  well.  In  Don- 
nelly  v.  Eastea,  94  Wis.  390,  396,  69  N.  W. 
157,  159,  this  language  was  used:  "If  there 
\iere  a  rightful  entry  for  condition  broken, 
so  that  the  estate  revested  under  the  terms 
of  the  deed,  or  even  if  the  title  revested  un- 
der the  terms  of  the  deed  without  a  re- 
entry, the  court  is  yet  not  powerless  to  re- 


time, he  had  lost  his  equity.  He,  however,  ex- 
pressly placed  this  ruling  upon  the  Irish  law. 

Under  the  act  of  19  &  20  Geo.  III.,  what 
should  be  considered  a  reasonable  time  after  de- 
mand In  which  to  pay  renewal  fines  depends 
upon  the  circumstances  of  each  case.  Jackson 
▼.  Saunders,  1  Sch.  &  Lef.  448. 

But,  after  the  refusal  of  the  English  House 
of  Lords  to  recognize  the  custom  of  renewal, 
the  equity  was  revived  by  the  act  of  19  &  20  Geo. 
III.,  chap.  30.  whicn  provided  that  mere  negli- 
gence, in  the  absence  of  fraud,  should  not  de- 
prive equity  of  the  power  to  grant  relief.  See 
Boyle  V.  Lysaght,  1  Rldgw.  P.  C.  384. 

The  tenantry  act  lays  down  the  rule  as  to 
what  shall  be  considered  mere  neglect.  Lennon 
V.   Napper.   2  Sch.  &  I/Cf.   684,   Appx. 

The  equities  of  the  case  will  be  given  weight 
In  this  class  of  cases. 

Thus,  where  the  delay  in  paying  the  fines  and 
applying  for  renewal  of  the  lease  results  from 
errors  of  the  landlord  In  computing  the  amount 
due,  equity  will  relieve.  Freeman  v.  Water- 
ford.  1  Sch.  &  Lef.  451.*  note. 

But  where  the  lessee  wilfully  conceals  the 
death  of  one  of  the  cestuia  que  vie,  and  acts 
tinder  such  concealment  to  his  own  advantage, 
equity  will  not  relieve  from  the  forfeiture. 
Pendred   v.    Griffith,    1   Bro.    P.    C.    814. 

So  in  Magrath  v.  Muskerry,  1  Rldgw.  P.  C. 
469,  Vern.  &  S.  166,  relief  was  refused  where 
the  landlord,  after  long  neglect  on  the  part 
of  the  tenant  until  all  the  lives  upon  which 
the  lease  depended  had  fallen  In,  had  enforce'd 
the  forfeiture  and  obtained  possession,  which 
he  had  retained  for  two  years  before  an  applica- 
tion was  made  for  relief,  which  was  only  after 
the  passage  of  the  statute  looking  to  the  relief 
of  tenants.  And  It  was  held  that  gross,  wilful, 
obstinate,  and  contentious  neglect  took  the 
case  even  out  of  the  provisions  of  the  statute. 

And  equity  will  not  grant  relief  from  for- 
feiture of  a  right  to  perpetual  renewal  or  a 
lease  by  noncompliance  with  Its  conditions, 
where,  by  reason  of  laches  and  alteration  of 
the  property,  it  cannot  be  enjoyed  according 
to  the  intent  of  the  parties.  London  v.  Mlt- 
ford,  14  Ves.  Jr.  68. 

6.  Nonpayment  of  tawee. 

Although  a  breach  of  conditions  as  to 
payment  of  taxes  Is  literally  within  the  rule 
that  equity  will  relieve  where  the  condition 
is  to  secure  payment  of  money,  the  incidents  at- 
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tending  the  payment  of  taxes,  and  the  penalties 
for  their  nonpayment,  are  such  that  the  equi- 
ties in  case  of  their  nonpayment  very  soon  desert 
the  obligor  and  range  themselves  on  the  side  of 
the  obligee.  Nevertheless  the  rule  is  that  equity 
will  relieve  as  long  as  the  obligee  can  be  fully 
compensated. 

A  breach  of  covenant  to  pay  taxes,  being 
merely  for  payment  of  money.  Is  emphatically 
one  from  which  equity  will  relieve.  Buckley  ▼. 
Belgle,  8  Ont.  Rep.  85. 

A  breach  of  covenant  to  pay  taxes  and  as- 
sessments may  be  relieved  against  in  equity. 
Mnller  v.  Earle,  3  Jones  &  8.  473. 

Provisions  for  forfeiture  for  failure  of  a 
tenant  to  pay  taxes  are  relieved  against  in 
equity  whenever  compensation  can  be  made,  the 
clause  for  re-entry  being  treated  as  a  mere  se- 
curity. Therefore,  if  the  payment  be  made 
before  the  forfeiture  is  taken  advantage  of  by 
re-entry  by  the  landlord  for  this  purpose  in 
accordance  with  the  provisions  contained  In 
the  lease,  the  forfeiture  is  saved.  Planter's 
Ins.  Co.  V.  Dlggs,  8  Baxt.  563. 

Where  land  Is  devised  to  one  for  life  upon 
condition  that  he  pay  the  taxes,  equity  will  re- 
lieve him  from  a  forfeiture  for  failure  to 
comply  with  the  condition  upon  his  paying  the 
taxes,  interest,  and  costs,  where  it  appears 
that  the  refusal  to  pay  was  due  to  Ignorance 
of  the  defaulting  party,  and  not  mainly  wilful. 
Tlbbetts  V.  Cate,  66  N.  H.  550,  22  Atl.  559. 

Equity  will  relieve  against  a  forfeiture  by 
a  tenant  for  failure  to  pay  taxes  and  assess- 
ments where  it  was  not  wilful  or  the  result  of 
gross  negligence,  where  refusal  of  relief  would 
entail  great  loss  upon  the  tenant,  and  the  lessor 
made  no  effort  to  secure  compliance  with  the 
contract.  Elchenlaub  v.  Nell.  10  Ohio  C.  C.  427. 

But  equity  will  not  relieve  against  the  for- 
feiture of  a  leasehold  for  breach  of  condition 
to  pay  taxes  where  the  breach  has  been  cul- 
pable, so  long  persisted  in  that  the  time  for 
redemption  from  the  tax  sale  has  almost  ex- 
pired, and  detrimental  to  the  lessor  to  the  ex- 
tent that  his  title  to  the  property  has  been 
nearly  sacrificed  by  the  acts  of  the  lessee.  Baoon 
V.   Park,   19  Utah,   246,   57   Pac   28. 

Covenants  by  a  tenant  to  pay  taxes  and 
assessments  are  In  the  nature  of  covenants  to 
pay  money,  and  forfeiture  Incurred  by  their 
breach  may  be  relieved  against  in  equity.  By 
the  payment  of  the  amount  due  at  any  time 
before  sale  or  the  expiration  of  the  right  to 
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lieve  the  defendant  from  the  consequencef 
thereof."  That  was  said  having  in  mind  that, 
regardless  of  the  express  intent  of  the  par- 
tiefl,  or  the  intention  inferable  from  the  lan- 
2^age  used  by  them,  applying  strict  legal 
principles  thereto,  which  would  effect  a  re- 
version of  the  title,  a  court  of  equity  may, 
in  some  circumstances,  hold  the  real  con- 
tractual intent  not  to  be  according  to  the 
literal  meaning  of  such  language  or  within 
the  reasonable  scope  thereof  according  to  the 
ordinary  rules  for  the  construction  of  con- 
tracts, but  that  the  condition  was  created  a« 
a  mere  security  for  the  performance  of  an  ob- 
ligation resting  upon  the  grantee ;  and  give 
effect  thereto  in  opposition  to  the  expressed 
intent  of  the  parties.  By  such  arbitrary 
rule  of  construction  the  title  which  would 


be  in  the  grantor  at  law  is  held  to  be  still 
in  the  conditional  grantee,  and  so  subject  to 
control  in  equity  that  th6  conditional  grant- 
or may  be  compelled  to  accept  compensation 
in  money  for  the  damages  suffered  by  non- 
performance of  the  condition  in  lieu  of  an 
enforcement  of  his  legal  rights,  the  theory 
being  all  the  way  through  that  there  has 
been  no  real  violation  of  the  contractual 
intent  of  the  parties.  The  rule  followed  in 
such  a  case  is  the  one  which  is  supposed  to 
justify  courts  in  saying  that  parties,  in 
stipulating  for  the  payment  of  a  specific 
sum  as  damages  for  breach  of  a  contract, 
did  not  mean  what  they  said,  but  intended 
the  sum  named  to  stand  as  security  against 
loss  from  such  breach,  and  the  recoverable 
damages  therefor  to  be  limited  to  enough 


redeem,  the  landlord  Is  placed  in  precUely  the 
same  position  as  if  no  default  had  occurred: 
and,  where  there  Is  no  bad  faith  on  the  part 
of  the  tenant,  mere  delay  in  making  the  stip- 
ulated payments  should  not  bar  him  of  relief. 
Giles  v.  Austin.  62  N.  Y.  486.  46  How.  Pr.  269. 
Affirming  6  Jones  &  S.  215,  where  the  court  said, 
in  the  case  of  a  person  of  slender  capacity, 
as  the  plaintiff  is  shown  to  be,  who,  through 
ignorance  of  the  consequences  of  his  default 
in  promptly  meeting  his  obligations,  the  binding 
force  of  which  he  does  not  wilfully  dispute, 
although  he  negligently  postpones;  and.  who 
blindly  relies  upon  the  mistaken  advice  of 
others,  in  whom  he  is  justified  In  confiding: 
and  when  an  adequate  compensation  for  the 
default  can  be  ascertained  and  made  in  money, 
the  severe  consequences  of  the  default  being 
the  forfeiture  of  a  considerable  property  upon 
which  he  Is  greatly  dependent, — the  benign  prin- 
ciples of  equity  should  interfere  to  shield  him 
from  the  strictly  legal  consequences. 

Upon  a  former  hearing  the  court  had  held 
that  the  lessee  was  entitled  to  no  relief,  because, 
although  he  had  convenanted  to  pay  taxes,  he 
had  permitted  them  to  become  In  arrears  for 
more  than  seven  years,  and,  after  the  action 
was  brought  to  terminate  his  rights,  had  de- 
layed answer  for  three  months,  and  then 
falsely  denied  that  any  taxes  were  due.  Giles 
V.  Austin,  2  Jones  &  8.  171. 

7.  Failure  to  remove  enoumbranoe. 

Equity  will  enjoin  proceedings  to  enforce  a 
forfeiture  for  failure  to  comply  with  a  condi- 
tion in  a  grant  to  remove  certain  encumbrances 
from  the  property  upon  compliance  of  the 
grantee  with  the  condition.  Stone  v.  Ellis,  9 
Oush.  95. 

IV.  Fraud,   accident,   mistake. 

The  granting  of  relief  from  the  consequences 
of  fraud,  accident,  and  mistake  is  a  well-rec- 
ognized head  of  equity  jurisdiction.  Therefore, 
equity  will.  In  a  proper  case,  interfere  to 
prevent  a  forfeiture  which  is  sought  to  be  se- 
cured through  such  means. 

A  breach  of  condition  in  a  lease  of  the  base- 
ment of  a  building  used  as  a  theater,  that 
alterations  should  be  made  without  noise,  so  as 
not  to  disturb  performances  In  the  theater, 
which  consisted  of  the  driving  of  a  chisel 
through  a  soft  wall  for  the  purpose  of  ascer- 
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talnlng  its  thickness,  which  takes  only  about  a 
minute,  by  one  who,  having  been  sent  to  as- 
certain the  thickness  of  the  wail,  forgot  that 
a  performance  was  In  progress,  will  be  relieved 
against  on  the  ground  of  mistake.  Lundln  v. 
Schoeffel,  167  Mass.  465.  45  N.  E.  938. 

In  discussing  the  validity  of  a  provision  In 
the  mortgage  making  the  entire  amount  due  on 
default  in  interest  payments,  the  court,  in 
Houston  V.  Curran,  101  III.  A  pp.  20a«  says  a 
court  of  equity  may  grant  relief  against  for- 
feitures occasioned  by  fraud,  accident,  or  mis- 
take, but,  where  the  agreement  creates  a  mere 
pecuniary  obligation,  it  will  not  do  so  where 
the  default  arises  from  gross  negligence,  or  is 
wilful  and  persistent. 

Where  a  trust  was  established  to  raise  a 
portion  for  testator's  daughter  upon  her  mar- 
riage with  consent,  and  the  making  of  a  set- 
tlement by  her  husband  upon  her,  and  the 
marriage  was  with  consent,  but  the  settlement 
was  not  made  through  the  neglect  of  the 
tiustee,  equity  granted  relief.  This  ruling  was 
put  upon  the  ground  of  the  mistake  of  the 
trustee.    0*CaIlaghan  v.  Cooper.  5  Ves.  Jr.  117. 

Where  a  mortgagor  has  forfeited  his  estate 
by  failure,  through  accident,  to  forward  the 
money  for  its  redemption  within  the  time  set  by 
the  court,  equity  will  relieve.  Kopper  v.  Dyer, 
50  Vt.  477,  50  Am.  Rep.  742,  9  Atl.  4. 

Equity  will  not  permit  a  mortgagee  to  ex- 
ercise his  statutory  right  of  sale  In  such  a 
manner  as  to  enlarge  his  demand,  and  com- 
pel the  mortgagor  either  to  pay  more  than  he 
owes  or  forfeit  his  estate;  and,  if  such  a 
thing  Is  attempted,  either  by  mistake  or  through 
fraud,  a  court  of  equity.  If  applied  to  in  sea- 
son and  in  a  proper  manner,  will  prevent  the 
forfeiture  by  allowing  the  party  to  pay  the 
true  sum  in  redemption  of  the  estate.  Sand- 
ford  V.  Flint,  24  Mich.  26. 

The  attempt  to  convert  into  an  absolute  con- 
veyance that  which  was  intended  to  be  in 
the  nature  of  a  mortgage,  or  to  set  up  as  ab- 
solute and  conclusive  a  deed  which  is  collateral 
and  redeemable.  Is  a  fraud  upon  the  law  which 
a  court  of  equity  will  rebuke  and  defeat.  Re- 
gan V.  Walker,  1  Wis.  527. 

In  Foley  v.  Grand  Hotel  Co.  57  C.  C.  A.  629, 
121  Fed.  509,  It  Is  said  that  courts  of  equity 
will  grant  relief  against  a  forfeiture  which  has 
been  Incurred  through  accident  or  mistake,  or 
by  reason  of  any  fraudulent,  oiH>resslve,  or  un- 
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to  adequately  measure  such  loss.  2  Story, 
Eq.  Jur.  13th  ed.  §§  1314,  1315.  The  proc- 
ess by  which  courts  thus  turn  a  contract 
which  parties  say  they  made  into  what  the 
law  says  on  the  subject  was  treated  at 
considerable  length  in  Seeman  v.  Biemann, 
108  Wis.  366,  84  N.  W.  490.  An  eminent 
text  writer  is  there  quoted,  in  effect,  thus: 
**  Parties  may  contract  for  stipulated  dam- 
ao[es  at  their  pleasure,  but  such  damages 
only  as  the  law  says  are  liquidated,  ac- 
cording to  the  artificial  rules  which  have 
been  adopted  to  justify  courts  in  saying 
what  the  parties  intended,  are  in  fact  to  be 
regarded  as  such  damages.''  So,  as  regards 
a  condition  dubsequent  in  a  deed,  regardless 
of  the  intention  of  the  parties  as  indicated 
by  the  fair  meaning  of  their  language,  in 


I  certain  cases,  to  prevent  the  great  hardship 
which  would  flow  from  giving  effect  to  the 
strict  legal  contractual  intent,  the  court 
will,  by  construction  dependent'  upon  no  rea- 
son which  can  be  easily  assigned,  other  than 
a  long  line  of  precedents  grounded  wholly 
upon  the  arbitrary  power  of  the  court,  say 
that  they  intended  something  else,  and  by 
that  means,  in  theory,  not  take  title  from' 
the  grantor  upon  condition  after  it  has  re- 
verted to  him  by  breach  of  condition  and  as- 
sertion of  his  right,  but  hold  that  the  title 
still  remains  in  the  conditional  grantee  in 
harmony  with  the  judicial  intention,  we  may 
call  it,  and  in  that  way  save  his  adversary 
from  the  consequences  of  his  fault,  preserv 
ing  the  title  to  the  property  in  him  notwitli- 
standing  such  fault,  giving  the  grantor  a 


!'alr  conduct  on  the  part  of  one  who  Is  assertiag 
a  right  of  forfeiture. 

But  In  Gregory  v.  Wilson.  10  Eng.  L.  & 
Eq.  138,  which  was  a  suit  to  compel  specific 
performance  of  an  agreement  to  execute  a  lease 
after  the  tenant  had  been  In  possession  and 
committed  a  breach  of  covenants,  it  is  said  that, 
although  in  some  cases  a  distinction  has  been 
made  between  wilful  and  obstinate  refusal  to 
comply  with  the  covenants  of  a  lease  and  cases 
of  mere  neglect  and  accident,  yet  there  is  no 
rule  that  the  court  will  in  all  cases  of  acci- 
dent even  relieve  against  breach. 

It  being  established  that  equity  will  afford 
relief  in  cases  of  fraud,  accident,  or  mistake, 
the  question  arises  whether  or  not  Jurisdiction 
is  limited  to  such  cases.  From  the  cases  which 
have  already  been  cited,  it  wonld  seem  that  the 
relieving  from  forfeitures  whenever  such  relief 
was  equitable  was  a  distinct  branch  of  equity 
Jurisdiction,  entirely  Independent  of  the  other 
branch  now  under  examination.  But  soon  after 
the  English  House  of  Lords  had  refused  to  rec- 
ognize the  right  to  renew  the  Irish  leases,  as 
stated  supra.  III.,  b.  5,  the  master  of  the  rolls 
toolc  upon  himself  the  duty  of  attempting  to 
lay  down  a  general  rule  upon  the  subject. 

In  Eaton  v.  Lyon,  3  Ves.  Jr.  692,  which  was 
a  suit  to  compel  the  execution  of  a  renewal 
lease  notwithstanding  default  on  the  part  of 
the  tenant,  the  coui't  said,  in  equity  a  covenant 
must  be  really  and  substantially  performed 
according  to  the  true  intent  and  meaning  of 
the  parties  so  far  as  circumstances  will  admit ; 
but,  if  by  unavoidable  accident,  and  by  fraud, 
by  surprise,  or  ignorance  not  wilful,  parties 
have  been  prevented  from  executing  It  literally, 
t'qulty  will  Interfere ;  and,  upon  compensation 
being  made,  the  party  having  done  everything 
in  his  power,  and  being  prevented  by  the  means 
alluded  to,  will  give  relief.  It  Is  true  that  has 
been  carried  to  a  length  that  has  become  to 
some  degree  alarming,  having  got  into  the  habit 
of  construing  terms  and  conditions  of  cove- 
nants as  being  only  in  terrorem.  But  un- 
doubtedly In  modern  times  that  has  been 
much  restricted.  The  relief  was  denied,  and 
the  roaster  of  the  rolls  said:  "I  hope  now  it 
will  be  known  .  .  .  that  equity  will  Inter- 
I>ose  and  go  l>eyond  the  stipulations  of  the  cove- 
nant at  law  only  where  a  literal  performance 
has  been  prevented  by  the  means  mentioned,  and 
no  Injury  Is  done  the  lessor." 

That  doctrine  did  not  pass  long  unchal- 
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lenged,  but  it  has  had  the  effect  of  throwing 
confusion  Into  the  law.  In  Sanders  v.  Pope,  12 
Ves.  Jr.  282,  Lord  Erskine,  In  granting  relief 
for  failure  to  repair,  says  of  Eaton  v.  Lyon.  •': 
Ves.  Jr.  C92,  that  some  of  Its  expreasions  go 
against  ail  that  has  been  laid  down  in  a  series 
of  preceding  cases,  and  which.  If  tney  wen^ 
taken  in  their  full  extent,  would  create  con- 
siderable uncertainty.  He  also  says  that,  if 
the  covenant  is  broken  with  a  conscioasness  that 
it  is  broken, — that  is,  if  It  is  wilful,  not  by 
surprise,  accident,  or  Ignorance, — still,  if  it  Is  a 
case  where  full  compensation  can  be  made, 
equity  may  grant  relief. 

And  in  Maxwell  v.  Ward.  11  Price,  16,  which 
Involved  the  question  of  relief  from  the  conse- 
quences of  not  giving  proper  notice  of  intention 
to  apply  for  a  renewal  of  a  lease,  the  lord  chief 
baron  said  that  Eaton  v.  Lyon,  3  Ves.  Jr.  G912. 
stated  the  doctrine  more  strongly  than  the  cases 
warrant.  That  It  was  not  necessary  in  all  caaeit 
of  this  sort  that  there  should  be  fraud,  surprise, 
or  Ignorance,  not  wilful,  shown  to  entitle  a 
party  to  relief.  These  are  common  grounds  of 
relief  in  all  cases  of  any  description.  Thi« 
sort  of  relief  Is  given  constantly  without  any 
such  causes  existing. 

Lord  Erskine's  rule  is  undoubtedly  the  one 
which  has  prevailed,  but  the  result  of  the  false 
note  is  found  in  several  subsequent  cases. 

Where  a  forfeiture  of  a  mining  lease  had  l>een 
declared  because  of  failure  to  pay  the  taxes. 
the  court  said  that  equity  will  relieve  against 
penalties  and  forfeitures  wherever  the  penalty 
Involved  is  designed  merely  as  security  for 
the  payment  of  money,  and  the  failure  to  make 
such  payment  Is  capable  of  compensation  to  the 
party  Injured.  But  there  Is  a  recognlsted  dis- 
tinction In  equity  between  penalties  and  for- 
feitures. In  the  latter,  although  compensation 
can  be  made,  the  forfeiture  will  not  alwajrs  t>e 
relieved.  The  true  doctrine  on  this  subject 
now  seems  to  be  that,  In. all  cases  of  forfeiture 
for  the  breach  of  any  covenant  other  than  a 
covenant  to  pay  rent,  no  relief  will  be 
granted  in  equity  unless  upon  the  ground  of 
fraud,  accident,  surprise,  or  mistake,  and  this 
although  the  breach  of  covenant  is  capable  of 
Just  compensation.  Townsend  v.  Stetler.  0 
Kulp.   11. 

In  Livingston  v.  Tompkins.  4  Johns,  Ch.  415. 
8  Am.  Dec.  598,  the  court  said,  by  way  of 
argument,  that  the  cases  arc  full  of  discussions 
as  to  how  far  equity  can  relieve  against  anb- 


WOl. 


!ilAoiXNis  V.  Knickerbockeb  Ice  Co. 


851 


money  oonsideratioii  for  his  damages.  While, 
viewing  the  situation  from  the  legal  rights 
of  the  parties,  relief  is  granted  after  for- 
feiture if  at  all,  as  said  in  Donnelly  v. 
Eastes,  94  Wis.  390,  69  N.  W.  157,  the  ab- 
surdity is  avoided  by  the  arbitrary  holding 
that  no  such  forfeiture  has  occurred  be- 
cause the  parties  intended  otherwise,  re- 
gardless of  what  they  said  on  the  subject. 
The  origin  of  sucli*arbitrary  dealing  with 
contracts  in  violation  of  the  general  rule 
that  courts  cannot  make  contracts  for  par- 
ties— can  only  interpret  them  so  far  as  to 
determine  what  the  parties  intended,  and 
enforce  such  intent,  not  going  for  their  pur- 
pose outside  the  reasonable  scope  of  the  lan- 
guage they  saw  fit  to  use  to  express  it — 
is  involved  in  much  obscurity,  but  it  is  one 


of  the  oldest  doctrines  of  equity  jurispru- 
dence, and,  although  the  reason  for  it  is 
difficult  to  discover  in  the  light  of  what 
judicial  remedies  are  ordinarily  supposed  tt> 
stand  for,  it  has  many  vigorous  defenders. 
Judge  Story,  in  bis  work  on  Equity  Juris- 
prudence (vol.  2,  §  1316),  says:  "Law,  as 
a  science,  would  be  unworthy  of  the  nam« 
if  it  did  not,  to  some  extent,  provide  the 
means  of  preventing  tlie  mischiefs  of  im- 
providence, rashncHs,  blind  confidence,  and 
credulity  on  one  side,  and  of  skill,  avarice, 
cunning,  and  a  gross  violation  of  the  prin- 
ciples of  morals  and  conscience  on  the 
other.  There  are  many  cases  in  which 
courts  of  equity  interfere  upon  mixed 
grounds  of  this  sort.  There  is  no  moi-e 
intrinsic   sanctity   in   stipulations    by    con- 


sequent conditions ;  the  general  rule  formerly 
was  that,  if  the  coart  could  make  compensation 
to  the  party  In  damages  for  nonperformance  of 
the  condition,  it  would  then  relieve.  That 
relief  seems  now  to  be  confined  to  cases  where 
the  forfeiture  has  been  the  effect  of  accident, 
and  the  injury  is  capable  of  compensation. 

In  Baxter  v.  Lansing,  7  Paige,  350,  the  court 
Intimates  that  a  court  of  equity  can  relieve 
against  a  forfeiture  for  a  breach  ot  condition  In 
a  lease  only  in  cases  where  the  act  or  omission 
by  which  the  forfeiture  was  Incurred  was  the  re- 
sult of  an  accident  or  mistake  for  which  com- 
pensation can  be  made  to  the  other  party,  or 
where  the  penalty  or  forfeiture  is  of  the  nature 
•jf  a  mere  security  for  the  payment  of  money ; 
the  court  stating  that  the  decisions  In  the  more 
recent  English  cases  limited  the  active  inter- 
ference of  the  court  to  such  cases. 

Even  as  late  as  1891  the  English  court  of 
Q;:oeus  beocL  recognized  the  rule  that  equity 
would  relieve  only  In  cases  of  fraud,  accident, 
or  mistake,  in  the  case  of  Barrow  v.  Isaacs 
[1891]  1  Q.  B.  417.  The  case  was,  however, 
one  In  which  the  forfeiture  was  claimed  for 
breach  of  a  covenant  not  to  underlet.  Such  a 
breach  as  appears  in  subd.  VI.,  d,  infra,  is 
one  which  is  not  capable  of  compensation, 
and  is  therefore  not  within  the  class  of  which 
equity  has  Jurisdiction  under  its  power  to  re- 
lieve from  forfeiture,  but  must  acquire  the 
Jurisdiction  tinder  some  other  head  of  equity 
Jurisprudence.  Under  such  circumstances  the 
statements  of  the  court  were  correct  as  appli- 
cable to  the  case  before  It,  but.  In  view  of 
the  general  doctrine  which  has  prevailed  upon 
the  question,  they  cannot  be  regarded  as  having 
universal  application. 

The  doctrine  that  no  relief  ought  to  be 
granted  In  equity  unless  upon  the  ground  of  ac- 
cident, mistake,  fraud,  or  surprise,  although 
the  breach  was  capable  of  a  Just  compensation, 
was  questioned  In  Spanldlng  v.  Ilallenbeck,  39 
Barb.  79. 

It  is  stated  In  Henry  v.  Tupper,  29  Vt.  358, 
that  It  Is  putting  the  matter  on  reasonable 
;;rounds  when  It  Is  stated  that  relief  Is  confined 
to  cases  where  the  forfeiture  has  been  the  re- 
sult of  accident  and  the  Injury  Is  capable  of 
compensation.  But,  the  court  ndds,  if  the 
matter  is  really  capable  of  compensation  it  is 
more  doubtful,  perhaps,  whether  the  cases 
will  warrant  any  denial  of  relief  upon  the' 
ground  that  the  forfeiture  was  not  the  result 
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of  accident.  It  is  certain  no  such  thing  Is 
required  to  be  shown  in  the  naked  case  of  a 
pecuniary  duty.  The  nonpayment  may  be  wil- 
ful, and  the  party  still  entitled  to  relief  as 
matter  of  right  But  relief  for  nonperform- 
ance of  collateral  duties  is  a  matter  of  dis- 
cretion to  be  Judged  of  according  to  the  par- 
ticular circumstances  of  each  particular  case. 
In  cases  where  the  condition  is  for  the  pay- 
ment of  money,  or  for  the  performance  of  a 
certain  value  of  services,  it  has  been  the  general 
practice  of  the  court  to  grant  relief  as  a  matter 
of  right  without  reference  to  the  inquiry  wheth- 
er the  default  was  accidental  or  wilful.  But  in 
all  cases  where  the  thing  to  be  done  was  some- 
thing collateral  there  the  issue  quantum  dam- 
niflcatu9  must  be  sent  either  to  a  Jury  or  mas- 
ters. Before  the  court  would  grant  relief,  they 
have  pretty  generally  required  to  be  satisfied 
that  the  omission  to  perform  was  not  wilful,  but 
accidental  and  by  surprise;  and  it  has  been 
held  always  in  such  cases  to  depend  very  much 
upon  the  circumstances  of  the  particular  case. 

V.  Effect  of  conduct  of  obligee. 

The  one  having  the  right  to  insist  on  the  for- 
feiture may  not  have  been  guilty  of  fraud, 
and  yet  his  conduct  may  have  been  such  as  to 
make  it  Inequitable  to  Insist  on  his  legal 
rights;  and,  under  such  circumstances,  equity 
win  not  permit  him  to  do  so.  Thus,  he  may 
have   waived   strict    performance. 

Equity  will  relieve  If  the  forfeiture  has 
been  waived.  Gourlay  v.  Somerset,  1  Ves.  9c 
B.  68;  Whitehead  v.  Bennett,  9  Week,  llep. 
626;  Bridges  v.  Longman,  24  Beav.  27;  Lan- 
grldge  V.  Payne,  2  Johns.  &  H.  423:  Little 
Rock  Granite  Co.  v.  Shall,  59  Ark.  405,  27  S. 
W.  562. 

In  Orr  v.  Zimmerman,  63  Mo.  72,  It  Is  stated 
that,  although  equity  will  not  interfere  where 
fhe  exaction  of  a  forfeiture  Is  made  for  the 
protection  of  the  vendor,  and  under  circum- 
stances where  a  strictly  legal  right  Is  fairly 
claimed  with  full  notice  to  the  vendee,  yet, 
where  the  right  has  been  repeatedly  waived,  and 
valuable  improvements  have  been  made,  and 
the  vendee  Is  thus  led  by  frequent  waivers  to 
assume  that  he  will  at  all  events  be  apprised 
of  any  change  of  policy  on  the  part  of  the 
seller,  the  sudden  exaction  of  a  forfeiture  will 
not  be  favorably  viewed  by  the  court. 

So   equity   will   not   permit   a   landlord   who 
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thereof  could  not  be  measured  by  any  defi- 
nite rule. 

It  is  not  strictly  accurate  to  say,  ex- 
pressly or  by  inference,  that  relief  from  a 
breach  of  condition  subsequent  can  be  grant- 
ed merely  because  a  stipulation  for  a  for- 
feiture was  inserted  in  the  contract  as  a 
security.  Nelson  v.  Stephens,  107  Wis.  146, 
82  N.  W.  166.  It  must  stand  as  security 
for  the  payment  of  money  or  for  the  per- 
formance of  something  the  breach  of  which 
can  be  definitely  measured  in  money,  the 
doing  of  the  particular  thing,  or  the  doing 
of  it  at  a  particular  time,  not  being  by  the 
contract  expressly  made  material,  or,  in 
other  words,  of  the  essence  thereof.  There 
is  no  better  illustration  of  t)iis  than  the 
ordinary  agreement  to  pay  a  certain  sum  of 


money  at  a  particular  time  upon  a  land  con- 
tract, coupled  with  a  condition  of  forfeiture 
in  case  of  the  nonpayment  according  to  the 
agreement.  Ordinarily  it  is  held  that  the 
payment  of  the  money  is  the  principal  thing. 
Therefore,  equity  will  give  compensation  for 
the  breach  as  to  time  by  the  usual  rules  for 
measuring  loss  caused  by  a  breach  of  an 
agreement  as  to  time  in  the  payment  of 
money.  But,  if  the  contract  expressly  and 
unequivocally  makes  time  of  payment  the 
principal  thing  the  condition  was  inserted 
to  secure,  equity  will  not  relieve  from  a 
breach  thereof  though  no  real  pecuniary  los:* 
be  suffered  thereby  by  the  person  entitled 
to  the  benefit  of  the  condition.  In  Crates  v. 
Parmly,  03  Wis.  294,  66  N.  W.  263,  67  N. 
W.  739,  this  language  was  used:     "It  would 


wfll  not  interfere.  It  allows  the  forfeiture  to 
be  enforced  If  such  Is  the  remedy  provided  bj 
the  contract.  This  rule  is  applied  to  the  cove- 
nant to  repair,  to  Insure,  and  not  to  assign. 
Sheets  v.  Selden.  7  Wall.  416.  19  L.  ed.  166. 

So  in  a  California  case  it  Is  stated  that  there 
are  numerous  cases  arising  under  leases  and  in 
contracts  where  time  is  not  of  the  essence  oC 
the  contract.  In  which  courts  of  equity  will 
relieve  against  a  forfeiture.  The  general  doc- 
trine is  that  equity  will  relieve  where  the 
thing  may  be  done  afterwards,  or  compensation 
can  be  made  for  it;  but  that,  unless  a  full 
compensation  can  be  given  so  as  to  put  the  party 
in  precisely  the  same  situation,  a  court  of 
e<;uity  will  not  interfere.  The  only  cases 
where  equity  interposes  as  to  such  conditions 
are  where  the  failure  of  performance  has 
been  the  effect  of  accident,  and  the  Injury  is 
capable  of  compensation  in  damages  which 
the  court  has  the  means  of  measuring,  and 
where  the  grantor  can  be  made  perfectly  secure 
and  indemnified,  and  can  be  placed  in  the 
same  situation  as  if  the  occurrence  had  not 
happened.  This  applies  to  cases  where  the 
condition  Is  for  the  payment  of  money  at  a 
Ijarticular  time,  and  compensation  for  the  delay 
can  be  measured  by  the  interest  during  that 
time.  But  where  the  condition  is  for  tU^ 
performance  of  a  collateral  act,  the  rule  is  dif- 
ferent, as  the  court  has  no  standard  by  which 
to  measure  damages.  Parsons  v.  Smllle.  97 
Cal.  653,  32  Pac.  702. 

b.  Failure  to  improve  or  repair. 

Equity  will  relieve  against  a  forfeiture  m- 
curred  by  breach  of  covenant  In  a  lease  of 
real  estate  to  prosecute  the  work  of  fitting 
up  the  premises  for  certain  purposes  without 
delay,  In  the  absence  of  bad  faith  on  the  part  of 
the  lessee,  and  where  no  actual  damage  has 
been  sustained  by,  the  lessor.  Lundln  v.  Scboef- 
fel.  167  Mass.  465,  45  N.  E.  933. 

But  where  one  who  had  taken  a  lease  ot 
ground  upon  condition  that  he  would  erect 
houses  on  It  failed  to  comply  with  the  con- 
dition after  he  had  commenced  operations, 
whereupon  the  landowner  proceeded  to  enforce 
the  forfeiture,  and  the  tenant  applied  to 
equity  for  relief,  the  court  said  that  the  ten- 
ant's failure  to  perform  had  not  arisen  from 
any  default  of  the  landowner,  and  that  the 
landowner  had  a  perfect  right  to  Insist  on  the 
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forfeiture,   and  the  bill  was  dismissed.     Croft 
V.  Goldsmld,  24  Beav.  312. 

So  breach  of  condition  In  a  lease  to  maKe 
a  roadway  In  front  of  the  property  Is  not 
excused  by  the  fact  that  it  would  be  cut  up 
by  building  operations  on  adjoining  Iot«. 
Nokes  V.  Gibbon,  3  Drew.  681,  26  L.  J.  Ch. 
N.  S.  433. 

So  breach  of  covenant  to  construct  a  drain 
Is  not  excused  by  the  fact  that  the  tenant  had 
employed  a  person  to  do  the  work,  but  he  had 
done  it  improperly  and  deceived  the  tenant  as 
to  its  efllcacy.     Ibid, 

It  will  be  noticed  that  in  the  cases  In  which 
relief  was  denied  the  covenant  had  not  been 
complied  with,  and  no  offer  of  compliance  is 
shown,  but  an  excuse  is  offered  for  noncom- 
pliance. That  is  not  sufficient  to  bring  the 
case  within  any  rule  Justifying  relief. 

With  respect  to  the  right  to  relief  in  case  of 
nonrepair,  the  cases  are  confilctlng. 

In  Sanders  v.  Pope.  12  Ves.  Jr.  282,  the 
chancellor  (Ersklne)  relieved  against  breach  of 
a  covenant  to  lay  out  a  certain  sum  within  a 
given  time  In  repairs. 

But  In  Bracebridge  v.  Buckley,  2  Price,  2W). 
It  was  held  that  there  can  be  no  relief  against 
breach  of  covenant  to  lay  out  a  certain  amount 
In  making  repairs  on  the  leasehold,  because 
there  can  be  no  effectual  means  of  ascertalniof; 
OL*  of  making  compensation.  But  Wood,  B.. 
dissented  on  the  ground  that  such  a  decision 
would  overrule  Sanders  v.  Pope,  12  Ves.  Jr. 
282,  which  he  thought  to  be  rightly  decided. 

The  cases  may  be  distinguished  on  the  ground 
that  in  the  first  the  failure  was  to  lay  out  the 
sum  within  a  given  time,  with  nothing  to  show 
that  It  would  not  be  equally  efficacious  if  made 
subsequently.  In  the  other,  it  does  not  appear 
that  there  was  an  offer  to  lay  out  the  sum  sub- 
sequently. 

And  in  Bamford  v.  Creasy,  3  Glff.  675,  where 
a  Judgment  had  been  taken  for  breach  of  cov- 
enants to  pay  rent  and  renalr  and  to  Insure, 
the  cases  holding  that  no  relief  would  be 
granted  a  tenant  who  had  failed  to  repair  and 
Insure  were  noticed,  and  the  court  stated  that 
they  were  cases  In  which  the  plaintiff  came  Into 
equity  seeking  Injunction  to  restrain  proceed- 
ings  at  law.  confessing  breach  of  covenant  and 
asking  relief.  In  these  cases  equity  always  re- 
fused to  interfere,  treating  the  question  of  for 
feltnre  or  not  as  one  with  which  equity  would 
not  deal  where  the  landlord  has  a  legal  right 
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seem  that  where  the  condition  is  security 
for  the  payment  of  money  or  the  perform- 
ance of  any  particular  act,  .  .  .  relief 
may  be  granted.''  The  broad  statement  was 
unnecessary  to  the  decision  of  the  case  in 
which  it  was  used,  and  may  be  misleading. 
Manifestly,  courts  have  not  yet  gone  so  far 
iis  to  hold  that  equity  can  relieve  from  the 
consequences  of  the  breach  of  a  condition 
wherever  it  stands  as  security  for  the  per- 
formance of  some  act.  It  cannot  if  the  act 
itself  is  of  the  essence  of  the  contract,  the 
principal  thing,  and  it  cannot  if  the  dam- 
ages caused  by  the  breach  are  not  suscepti- 
ble of  accurate  determination  by  calcula- 
tion, substantially  the  same  as  if  the  act 
were  the  mere  payment  of  money.  It  is 
Miid    by    Judge    Story    that    the    English 


courts  hold  that  in  all  cases  of  forfeiture 
for  the  breach  of  any  covenant  other  than 
the  covenant  to  pay  rent,  no  relief  ought  to 
be  granted  in  equity  unless  upon  the  ground 
of  accident,  mistake,  fraud,  or  surprise,  al- 
though the  breach  is  capable  of  a  just  com- 
pensation. 2  Story,  £q.  Jur.  13th  ed.  ff 
1323.  A  somewhat  broader  doctrine  than 
that  has  prevailed  in  the  courts  of  ihU 
country,  care  being  exercised,  as  indicated 
in  Klein  v.  New  York  L,  Ins,  Co.  104  U. 
S.  88,  26  L.  ed.  602,  not  to  substitute  o 
contract  of  their  own  for  the  one  the  par^ 
ties  made  so  as  to  prevent  them  from  hav- 
ing the  thing  made  by  them  the  very  es- 
sence of  their  agreement.  Probably  as  valu- 
able a  discussion  of  the  scope  of  the  rule, 
as  recognized  generally  in  this  country,  as 


upon  the  covenant.  But  it  bad  never  been  said 
that  (M]ulty  would  not,  under  any  circumstances, 
grant  relief  for  breach  of  such  covenants. 
Special  circumstances  mlgbt  entitle  a  t^enant  to 
relief  in  such  cases,  such  as  accident  and 
surprise.  And  relief  was  granted  where  a 
judgment  in  ejectment  had  been  taken  by  de- 
fault, without  anything  to  show  that  there 
had  been  a  breach  of  covenant. 

But  in  Hill  V.  Barclay,  16  Ves.  Jr.  402, 
where  a  similar  covenant  was  involved,  Eldon, 
chancellor,  says  that  considerable  arguments 
might  be  urged  against  the  relief  granted  in 
the  Sanders  Case.  Pie  says  that  the  difficulty 
with  its  doctrine  Is  that  there  is  no  mutuality 
In  it  The  tenant  cannot  be  compelled  to  re- 
imir;  and  is  the  tenant  to  have  the  option, 
against  the  will  of  the  landlord,  of  keeping  the 
lease  upon  these  terms,  from  time  to  time 
breaking  the  covenant  which  he  cannot  be  com- 
pelled to  perform,  and  saying  that  he  will  not 
fulfil  the  obligation?  The  relief  was  refused  in 
that  case,  although  the  court  does  not  hold 
that  equity  would  be  precluded  in  all  cases 
from  affording  any  relief. 

In  Gregory  v.  Wilson,  9  Hare,  683,  In  speak- 
ing of  breach  of  covenant  to  repair,  the  vice 
chancellor  said,  where  a  man  who  knows  that 
he  Is  charged  with  a  legal  obligation  neglects 
to  perform  it,  his  neglect  to  do  so  must  be 
deemed  to  be  wilful,  and,  if  he  persists  in  It. 
to  be  obstinate. 

In  Job  V.  Banister,  2  Kay  &  J.  374,  where 
there  was  a  breach  of  covenants  to  repair 
and  Insure,  the  court  says  it  cannot  Interfere 
between  the  parties  to  the  legal  contract.  One 
bad  agreed  to  Insure. and  keep  the  premises  In 
repair,  for  a  breach  of  which  the  other  had  a 
right  to  re-enter.  It  is  as  much  a  part  ot 
the  contract  that  the  lessor  should  have  the 
right  to  re-enter  on  breach  of  the  covenants 
to  insure  or  repair  as  that  he  should  have  the 
rent.  The  case  could  be  dealt  with  in  no 
other  way  than  by  leaving  the  parties  to  their 
rights  at  law. 

In  Ex-parte  Vaugban.  Turn.  &  R.  434,  the 
court,  in  the  exercise  of  its  supervisory  power 
over  a  lunatic's  estate,  relieved  his  tenant  from 
a  forfeiture  for  nonrepair,  where  the  repairs 
were  properly  made  by  the  direction  of  the 
court,  and  the  tenant  was  in  other  respects  a 
desirable  one. 

So  where  a  landlord  is  attempting  to  enforce 
a  forfeiture  for  nonrepair,  which  will  work 
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great  hardship  on  the  lessee,  and  full  com- 
pensation can  be  made  In  money,  equity  will 
relieve.  Hagar  v.  Buck,  44  Vt.  285,  8  Am. 
Rep.  368. 

So  where  there  was  a  breach  of  covenant  to 
repair  In  permitting  the  roof  of  the  bam  to 
get  out  of  repair,  the  lord  chancellor  said  he 
could  not  apprehend  what  damage  the  land- 
lord could  sustain  If  the  lessee  suffered  the 
buildings  to  be  out  of  repair,  so  as  he  kept  the 
main  timber  from  being  rotten,  and  left  all  in 
good  repair  before  the  end  of  the  term;  and 
he  granted  the  relief.  Hack  v.  Leonard,  9 
Mod.  i^l. 

The  same  special  equities  may  govern  In 
this  class  ol  cases  as  have  been  apparent  In 
other  classes  already  noticed. 

Thiss,  where  repairs  had  been  undertaken 
and  proceeded  with  mostly  to  completion,  but 
delayed  by  the  weather,  while  the  landlord  ap- 
peared to  be  satisfied  with  what  was  being 
done,  relief  was  granted.  Bargent  v.  Thom- 
son, 4  Giff.  473. 

So  where  the  time  allowed  for  making  re> 
pairs  Is  consumed  by  a  negotiation  upon  an 
ofter  by  the  lessee  to  sell  his  interest  In  the 
prov>erty,  equity  will  relieve  from  a  forfeiture 
which  the  lessor  attempts  to  enforce.  Uughes 
V.  Metropolitan  R.  Co.  L.  R.  2  App.  Ca8.'f430. 
Lord  O'Hagan  places  his  concurrence  upon  the 
ground  that,  while  equity  has  no  right  to  re^ 
lieve  the  tenant  because  the  forfeiture  pvesseflt 
hardly  upon  him*  yet,  that  he  was  entitled  to 
relief  because  he  failed  to  act  through  a  <mis- 
take  Induced  by  the  conduct  of  the  landlord. 

And  In  Hannam  v.  South  London  Waters 
works  Co.  2  Merlv.  01,  the  chancellor  granted- 
an  Injunction  to  restrain  proceedings  to  en- 
force a  forfeiture  for  breach  of  a  covenant  to 
repair,  upon  the  ground  that  a  treaty  with  a 
third  person  was  pending,  upon  the  successful 
outcome  of  which  the  repaired  buildings  would 
immediately  be  pulled  down. 

But  there  is  no  ground  for  relieving  a  tenant 
whose  conduct  has  been  gross  and  ruinous  that 
the  landlord  may  be  placed  In  the  same  situa- 
tion by  afterwards  putting  the  premises  in 
sufficient  repair.  The  chancellor  asks,  How. 
can  It  be  ascertained  that  the  subsequent  re- 
pairs do  put  the  landlord  In  the  same  state? 
Hill  V.  Barclay,  16  Ves.  Jr.  402. 

Upon  a  rehearing  of  the  case,  the  court  ad- 
hered to  its  former  decision  upon  the  ground 
that,   after  demand  by   the   lessor,   the  tenant 
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can  be  founds  is  in  the  opinion  of  Kedfield, 
Ch.  J.,  in  Henry  v.  Tupper,  29  Vt.  358.  In 
Grigg  v.  Landis,  21  N.  J.  Eq.  494,  it  was 
held  that  a  court  cannot  relieve  from  the 
consequences  of  the  breach  of  a  condition 
subsequent  that  certain  improvements  shall 
be  put  upon  granted  premises  within  a 
specified  time,  it  appearing  that  time  was 
made  by  the  contract  a  principal  thing; 
that  the  condition  of  forfeiture  in  such  a 
case  is  not  made  merely  to  secure  the  mak- 
ing of  the  improvements,  but  the  making  of 
them  within  a  particular  time  agreed  up- 
on. In  discussing  the  subject  the  court 
said:  "it  is  not  therefore  to  be  supposed 
that  a  court  of  equity  will  lightly  dispense 
with  contracts  made  between  competent  par- 
ties, and  substitute  other  agreements  more 


in  accordance  with  variable  rules  of  right 
and  conscience.  Every  presumption  will  be 
made  in  favor  of  such  contracts  and  they 
will  be  enforced  according  to  the  intention 
of  the  parties  expressed  and  implied,  unless- 
it  can  be  shown  that  thereby  some  hard- 
ship or  wrong,  not  within  the  presumed 
contemplation  of  the  parties  at  the  time, 
will  result  from  such  enforcement." 

From  what  has  been  said  it  seems  clear 
that  the  doctrine,  that  a  court  of  equity 
may  relieve  a  party  from  the  consequences 
to  him  of  his  breach  of  a  condition  subse- 
quent, does  not  apply  to  the  facts  of  thi? 
case.  The  condition  was  not  inserted  in  the 
deed  to  secure  the  payment  of  money,  nor 
the  performance  of  any  act  that  could  be 
substantially  performed  by  the  payment  of 


took  not  one  step  In  compliance  therewith; 
and  the  chancellor  asks,  Am  I,  then,  to  spec- 
ulate under  such  circumstances,  and  determine 
that  it  l8  80  clear  that  the  repairs,  if  done  In 
the  future,  will  be  equally  or  more  beneticial, 
that  all  the  contract  between  the  parties 
shall  be  undone?  My  opinion  is  that  this  is 
more  than  is  established  by  the  decisions.  18 
Ves.  Jr.  5C. 

c.  Failure   to   insure. 

A  failure  to  insure  at  once  Jeopardises  the 
rights  of  the  oblli^ee,  and  there  can  be  no  ad- 
equate compensation  therefor;  and,  therefore, 
the  general  rule  Is  that  no  relief  can  be  granted 
from  a  forfeiture  sought  for  such  failure. 
White  V.  Warner,  2  Merlv.  459;  Blchenlaub  v. 
Nell,  10  Ohio  C.  C.  427;  Green  v.  Bridges. 
4  Sim.  96. 

There  will  be  no  relief  for  breach  of  cove- 
nant to  insure.  Such  a  breach  of  covenant  is 
out  of  the  measure  of  damages.  And  the  ef- 
fect of  giving  relief  would  be  that  any  tenant 
may  break  this  special  covenant  with  impunity, 
and  every  landlord  must  be  content  to  take  his 
tenant  for  his  insurer.  Roife  v.  Harris,  2 
Price,  206,  note. 

In  Thompson  v.  Guyon,  5  Sim.  65,  it  Is  as- 
sumed that  there  can  be  no  relief  in  case  of 
breach  of  covenant  to  insure. 

In  Reynolds  v.  Pitt,  19  Ves.  Jr.  134,  the 
court  said,  with  reference  to  a  forfeiture  for 
breach  of  covenant  to  insure:  If  the  tenant 
has  wilfully  and  obstinately  prevented  the  in- 
surance, and  It  has  so  subsisted  for  years, 
upon  what  principle  is  a  court  of  equity  to 
say  that  a  tenant  who  has  neglected  to  ful- 
fil his  contract  shall  insist  that  the  landlord 
shall  keep  all  the  terms  with  him? 

In  Uolfe  V.  Harris,  2  I»rlce,  206,  note,  which 
was  an  application  for  relief  from  forfeiture  of 
a  leasehold  for  failure  to  insure,  the  vice 
chancellor  said  that  the  court  will  relieve 
only  where  the  forfeiture  is  the  effect  of  In- 
evitable accident,  and  the  Injury  or  Inconven- 
ience arising  from  It  must  be  capable  of  com- 
pensation ;  but  that,  where  the  transgression 
Is  wilful,  or  the  compensation  Impracticable, 
the  court  will  not  Interfere.  Sanders  v.  Pope, 
12  Ves.  Jr.  282,  Is  said  to  go  further  than 
the  authorities  warranted.  The  Jurisdiction, 
If  exercised  at  all,  should  be  confined  to  cases 
of  a  pecuniary  nature,  such  as  nonpayment  of 
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rent,  and  money  not  paid  by  a  day  certain,  and 
where  such  breaches  stand  alone. 

But  where,  by  reason  of  accident.  Insurance 
policies  secured  by  the  tenant  in  compliance 
with  the  terms  of  the  lease  were  not  acceptable 
to  the  lessor,  It  was  held  that  equity  would 
relieve;  the  court  saying  that  It  may  fairly 
be  argued  that.  If  a  lessee,  in  good  faith,  pro- 
cures Insurance;  intending  to  observe  the  re- 
quirements of  the  covenant,  but  falls  to  do  so, 
the  lessor  cannot,  without  notice,  enforce  a 
forfeiture.  'But,  assuming  that  there  hats 
been  a  breach.  It  Is  a  case  In  which  equity 
ought  to  furnish  relief.  Mactler  v.  Osbom. 
146  Mass.  399,  4  Am.  St.  Rep.  323,  15  N.  £. 
641. 

And  where  a  property  owner  procured  his 
creditors  to  take  an  assignment  of  leases  of 
It,  and  cancel  the  debt,  the  property  being 
comparatively  worthless,  but  having  been  given 
a  fictitious  value  by  the  owner's  dealings 
with  it,  he  was  enjoined  from  enforcing  a  for- 
feiture for  neglect  to  comply  with  the  condi- 
tions as  to  Insurance.  Meek  v.  Carter,  4  Jur. 
N.  S.  992. 

d.  Other  covenants. 

In  Worcester  v.  Copyholder,  Freem.  Ch.  137. 
the  court  refused  to  relieve  a  forfeiture  for 
voluntary    waste    In    cutting    timber. 

But  in  Bowen  v.  Whitmore,  Freem.  Ch.  192, 
where  a  forfeiture  had  been  declared  for  waste 
in  cutting  down  great  trees,  and  it  was  Insisted 
that  It  was  Impossible  to  set  them  up  again, 
and  to  put  the  lessor  In  the  same  plight  he  was 
In  before,  the  court  did  not  act  upon  the  sug- 
gestion, but  granted  the  relief  granting  an  In- 
quiry to  ascertain  the  amount  of  the  Injury. 

In  Thomns  v.  Porter,  1  Ch.  Cas,  9.'>,  which 
was  a  bill  for  relief  from  a  forfeiture  for 
commission  of  waste,  the  lord  keeper  stated 
that  relief  would  be  granted  if  the  waste  was 
not  wilful,  but  not  If  it  was  wilful. 

Equity  will  not  relieve  from  forfeiture  for 
alienation  of  the  leasehold  without  license. 
Wafer  v.  Mocato,  9  Mod.  112.  The  reason 
given  was  because  It  was  unknown  what  should 
be  the  measure  of  damages.  For  equity  never 
relieves  but  In  such  cases  where  it  can  give 
some  compensation  in  damages,  and  where 
there  Is  some  rule  to  be  the  measure  of  such 
damages  to  avoid  being  arbitrary. 

In  Northcote  v.  Duke,  1  Ambl.  513,  2  Eden, 
322,  where  there  had  been  a  breach  of  condl- 
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money  damages.  The  condition  was  not  onl}' 
to  inclose  the  granted  premises  by  a  good  and 
sufficient  legal  fence,  but  it  was  to  maintain 
the  same  forever.  The  grantee  agreed  to  put 
in  culverts  where  the  cross  drainage  ditches 
were  intercepted  by  the  railway  roadbed, 
and  put  in  a  suitable  crossing  where  de- 
sired by  the  grantor,  with  substantial  gates 
in  the  side  fences,  and,  by  inference,  to  main- 
tain such  connecting  culverts,  crossing,  and 
gates  perpetually.  There  is  no  rule  by 
which  damages  for  failure  to  do  those 
things  can  be  accurately  measured  in  money. 
Moreover,  it  is  manifest  that  the  perform- 
ance of  the  acts  mentioned  was  made  a  prin- 
cipal thing,  a  matter  of  the  very  essence  of 
the  contract.  The  learned  court  said  that 
no  pecuniary  loss  accrued  to  the  grantor  by 


reason  of  the  default  of  the  grantee,  and 
therefore  he  would  hold  that  equity  would 
shield  the  respondents  from  the  effects  of 
the  default.  The  fact  that  no  damages  ac- 
crued to  Uhen,  which  the  court  could  recog- 
nize and  measure  in  money,  notwithstand- 
ing evidence  showing  a  clear  breach  of  the 
conditions  of  the  deed,  should  have  pre- 
vented, rather  than  called  for,  an  application 
of  the  rule  mentioned.  In  Wafer  v.  Mocato, 
9  Mod.  112,  it  was  said  that,  if  a  man  makes 
a  lease  for  life  upon  condition  that  the  leaso 
shall  be  forfeited  if  the  lessee  assigns  or 
aliens  it  without  license,  and  afterwards  the 
lessee  doth  assign  it  without  license,  that 
U  a  forfeiture;  and  such  a  forfeiture 
against  which  the  court  cannot  relieve,  be- 
eause  it  is  not  known  what  shall  be  the 


tion  by  a  tenant  for  life  npt  to  alienate  for 
more  than  seven  years,  the  chancellor  said  it 
was  80  that  equity  would  not  relieve  when 
the  act  was  voluntary.  But  the  landlord  must 
not  have  been  Injured  at  all,  or  In  a  manner 
for  which  interest  can  compensate  talm.  1 
take  the  rule  to  be  that  In  all  cases  where  a 
person  has  broken  a  condition  and  forfeited 
a  penalty  equity  will  relieve  If  there  can  be  a 
compensation.  I  think  the  court  may  relieve 
where  a  tenant  cuts  down  timber. 

In  Davles  v.  More  ton,  2  Ch.  Cas.  127,  the 
court  refused  to  relieve  from  a  forfeiture  for 
nssignln^  a  lease  contrary  to  Its  conditions, 
unless  the  amount  received  for  the  assignment 
was  paid  to  the  lessor,  although  he  had  taken 
a  bond  for  the  amount  from  the  lessee. 

In  Whetstone  v.  Salnsbury,  Free.  In  Ch.  601. 
where  a  life  tenant  Incurred  a  forfeiture  by 
mortgaging  the  property,  the  court  refused  re- 
lief upon  the  ground  that  It  was  a  contingency 
to  destroy  the  settlement  and  disinherit  the 
remainder-man.  and  In  cases  of  this  nature 
there  would  be  no  relief. 

But  the  master  of  the  rolls  reversed  this  de- 
cision upon  the  ground  that,  under  the  settle- 
ment, the  legal  estate  was  In  trustees,  and  the 
Interest  which  was  held  to  be  forfeited  was 
but  a  trust,  and  that  a  trust  for  life  was  nor 
forfeited  by  a  fine ;  and  therefore  there  was  no 
forfeiture  which  required  the  aid  of  equity.  2 
P.  Wms.  146. 

Where  there  had  been  a  breach  of  covenant 
not  to  underlet  without  the  consent  of  the 
landlord,  through  the  mistake  of  the  solicitor 
in  falling  to  look  at  the  original  lease  In  draw- 
ing the  under  lease ;  and  the  under  tenant  was 
a  man  of  character^  so  that  there  could  have 
been  no  reasonuble  objection  to  him ;  and  the 
landowner  could  not  have  been  Injured  by  the 
breach  of  covenant, — the  court  held  thnt  equity 
could  grant  no  relief.  Barrow  v.  Isaacs  TlBOll 
1  Q.  B.  417.  The  court  adopts  the  doctrine 
that  equity  will  relieve  only  In  case  of  fraud, 
accident,  or  mistake,  and  then  only  where  com- 
plete compensation  can  be  made,  or  there  Is 
no  Injury  which  requires  compensation.  It 
was  further  held  that  mere  forgetful ness  Is 
not  mistake.  Kay,  L.  J.,  says,  at  first  there 
seems  to  have  been  some  hesitation  whether 
the  relief  extended  In  case  of  nonpayment  of 
rent  ought  to  be  extended  to  other  cases  of  for 
felture  for  breach  o?  covenant,  such  as  to 
repair,  Insure,  and  the  like,  where  compensation 
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could  be  made ;  but  It  was  soon  recognized  that 
there  would  be  great  difficulty  In  estimating 
the  proper  amount  of  compensation,  and  since 
Hill  V.  Barclay,  it  has  always  been  held  that 
equity  would  not  relieve  merely  on  the  ground 
that  It  could  give  compensation  upon  breach  of 
any  covenant  In  a  lease  except  the  covenant  for 
payment  of  rent. 

And  that  case  was  followed  In  Eastern  Teleg. 
Co.  V.  Dent  [18991  1  Q.  B.  886,  where  Hyde  v. 
Warden,  L.  R.  3  Exch.  Dlv.  72,  was  disap- 
proved. 

In  Roberts  v.  Gels.  2  Daly,  640,  the  court.  In 
discussing  the  rights  inter  ae  of  an  assignor 
and  assignee  of  a  leasehold  where  the  lease  con- 
tained a  clause  of  forfeiture  for  assignment, 
says  the  landlord  could  enter  for  condition 
broken,  and  equity  would  not  relieve  against  a 
forfeiture  thus  Incurred.  The  court  says  equity 
will  relieve  against  a  forfeiture  Incurred  by  ac- 
cident or  mistake,  or  where  full  compensation 
can  be  made,  as  for  nonpayment  of  rent,  or 
where  there  Is  some  rule  by  which  to  measure 
the  damages,  or  where  an  assignment  Is  made 
by  executors  after  the  death  of  the  lessee,  with- 
out the  lessor's  consent,  for  there  it  Is  an 
alienation  by  the  act  of  God;  but  not  where 
the  assignment  Is  voluntarily  made  by  the 
lessee  without  the  lessor's  consent.  In  such 
cases  the  court  cannot  estimate  the  damage. 
There  Is  no  rule  to  go  by,  for  It  cannot  say 
whether  the  lessor  will  gain  or  lose  by  the  as- 
signment. It  is  sufficient  that  he  Insists  upon 
his  covenant. 

But  equity  will  relieve  a  tenant  against  a 
forfeiture  for  breach  of  condition  against  sub- 
letting If  he  was  induced  to  make  the  sublease 
by  conduct  of  his  lessor,  which  amounts  to 
fraud.  Burke  v.  Prior,  15  Ir.  Ch.  Rep.  106. 
The  court  says  the  landlord  will  not  be  per- 
mitted, where,  by  a  snare  or  contrivance,  he 
has  thrown  the  tenant  off  his  guard  to  Induce 
him  to  do  an  act  amounting  to  a  breach  ot 
covenant,  then  to  turn  around  and  Insist  on  the 
forfeiture. 

And  in  Hyde  v.  Warden,  L.  R.  3  Exch.  Dlv. 
72,  which  was  a  controversy  between  the  ten- 
ant and  one  who  had  contracted  for  a  sub- 
lease, as  to  the  right  to  enforce  the  contract.  It 
was  objected  that  the  required  consent  of  the 
landowner  had  not  been  obtained.  But  the 
court  held  that  It  was  stipulated  that  such 
consent  should  not  be  withheld  from  an  as- 
signment or  underlease  to  a  respectable  and  re- 
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measure  of  damages;  for  the  court  never 
relieves  but  in  cases  where  it  can  give  some 
compensation  for  damages^  and  where  there 
is  some  rule  to  be  the  measure  of  such  dam- 
jiges,  to  avoid  being  arbitrary.  That  wa^ 
quoted  with  approval  in  Sanders  v.  Pope, 
12  Ves.  Jr.  282,  and  is  found  often  referred 
to  in  American  decisions.  The  idea  run- 
ning through  all  the  authorities  is  that  one 
of  the  essentials  to  the  application  of  the 
.doctrine*,  that  a  court  of  equity  may  relieve 
.from  the  consequences  of  a  breach  of  a  con- 
dition subsequent,  is  that  the  damages  flow- 
ing from  the  breach  must  be  such  that  the 
court  can  measure  the  same  in  money  by 
^ome  established  rule. 

If  the  breach  of  such  a  condition  as  those 
involved  in  this  case  could  be,  under  some 


sponsible  person.  And,  since  there  was  no 
objection  to  the  defendant,  an  attempt  on  the 
part  of  the  landowner  to  eject  him  on  the 
giound  of  absence  of  consent  would  fail. 

So,  where  a  tenant  for  life  had  forfeited  the 
estate  by  mortgaging  It  and  levying  a  fine  In 
corroboration  of  the  mortgage,  the  court  de- 
creed that  the  mortgagee  should  hold  during 
the  life  of  the  life  tenant.  Willis  v.  Fineux, 
I'rec.  in  Ch.  109. 

e.  Copyholds. 

Kquity  has  concurrent  Jurisdiction  with  a 
court  of  law  for  illegal  seizure  of  copyhold 
property  for  alleged  breach  of  covenant.  An- 
drews V.  Hulse,  4  Kay  &  J.  392. 

Where  timber  was  cut  on  one  copyhold  for 
repairs  on  another  within  the  same  manor, 
equity   relieved.     Nash  v.  Derby,  2   Vem.  537. 

In  Peachy  v.  Somerset.  Prec.  in  Ch.  574,  2 
Eq.  Abr.  Cas.  227,  pi.  9,  where  a  copyholder 
had  leased  a  portion  of  the  estate  for  years, 
had  opened  a  quarry  upon  the  property,  cut 
down  trees,  and  inclosed  part  of  the  lands.  It 
was  held  that  there  could  be  no  relief  in  equity, 
unless  there  was  some  equitable  circumstance 
in  the  case. 

In  the  report  In  1  Strange,  447,  the  lord 
chancellor  is  reported  as  saying,  inferentlally, 
that  it  Is  not  an  unconscionable  thing  to  take 
advantage  of  a  law  which  is  known  and  equal 
tc  all. 

f.  Mining  leases. 

Where  the  lessee  in  an  oil  lease  failed  to 
comply  with  his  covenant  to  commence  opera- 
tions within  a  spec! tied  time,  or  to  pay  the 
monthly  rental,  equity  refused  to  interpose  for 
his  relief,  the  court  saying  that,  while  the 
general  statement  that  equity  abhors  a  for- 
feiture is  true,  it  is  only  when  it  works  a 
loss  that  is  contrary  to  equity ;  not  when  it 
works  equity  to  protect  the  landowner  against 
the  indifference  and  laches  of  the  lessee,  and 
prevents  a  great  mischief.  Brown  v.  Vander- 
grift,  80  Pa.  142. 

And  that  case  was  followed  in  Munroe  v. 
Aimstrong,  96  Pa.  307. 

Where  the  lessor  in  a  gas  lease  was  at- 
tempting to  enforce  a  forfeiture  for  nonpay- 
ment of  rent  at  the  day,  and  It  appeared  that 
time  had  never  been  insisted  on  as  material, 
but  payments  had  been  received  after  they 
were  due,  the  court  said  it  is  the  settled  rule 
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circumstances,  dealt  with  by  a  oourt  of 
equity,  so  as  to  save  the  wrongdoer  from  the 
legal  consequences  thereof,  respondents^ 
would  still  have  difficulty,  for  equity  does 
not  use  its  jurisdiction  to  save  a  party  in 
such  a  case,  if  his  default  was  wilful  or 
inexcusable.  1  Jones,  Real  Prop.  §  732. 
The  doctrince  applies  that  he  who  sedcs 
equity  must  apply  with  clean  hands.  There 
must  be  grounds  for  equitable  relief  falling 
within  the  scope  of  the  jurisdiction  of  the 
court,  and  the  circumstances  of  the  particu- 
lar situation  must  be  such  as  to  excite  a 
court  of  conscience  to  activity.  How  does 
this  case  stand  tested  by  that  rule?  Nei- 
ther Boyle  nor  his  grantee,  the  Knickerbock- 
er Ice  Company,  constructed,  or  attempted 
to  construct,  the  connecting  culverts  to  pre- 


that  where  time  is  not  stipulated  as  essential, 
and  a  forfeiture  for  nonpayment  of  money  or 
other  matter  that  admits  of  accurate  and  fuil 
compensation  is  provided  as  a  mere  penalty 
whose  object  is  to  enforce  performance  o; 
another  and  principal  obligation,  equity  will 
relieve  against  it,  and  will  not  permit  It  to  be 
used  for  a  different  and  Inequitable  purpose. 
Lynch  v.  Versailles  Fuel  Gas  Co.  165  Pa.  518, 
30  Atl.  084.   . 

Where  the  lessees  In  an  oil  and  gas  lease, 
after  striking  a  paying  well,  inadvertently  de- 
prive the  lessor  of  the  use  of  the  product,  to 
which  he  is  entitled  under  a  condition  in  the 
lease,  thereby  incurring  a  forfeiture,  equity 
may  grant  relief.  South  Penn  Oil  Co.  v. 
Edgell,  48  W.  Ya.  348,  86  Am.  St  Rep.  4S. 
37  S.  £.  596.  The  court  held  that  the  provision 
for  forfeiture  was  In  the  nature  of  a  penalty 
to  secure  the  rights  of  the  lessor,  against  which 
equity  would  relieve  when  compensation  could 
be  fully  made,  and  great  loss,  wholly  dispro- 
portionate to  the  injury  occasioned  by  tne 
breach  of  contract,  would  otherwise  result  to 
the  lessee,  negligently,  but  not  fraudulently.  In 
default. 

VII.  Conditions  against  marriage, 

A  condition  in  a  conveyance  of  property 
which  is  in  restraint  of  all  marriage  has  been 
held  to  be  absolutely  void,  even  at  law.  from 
a  very  early  period ;  so  that  It  has  not  been 
necessary  to  apply  to  equity  for  relief  In  such 
cases.  But  there  have  been  a  great  many  in- 
stances of  conditions  against  marriage  under 
a  specified  age,  or  without  consent,  which  have 
occasioned  the  courts  considerable  trouble. 
They  were  not  cases  which  could  be  settled  on 
the  theory  of  fraud,  accident,  or  mistake,  nor 
yet  under  the  Jurisdiction  to  relieve  from  for- 
feitures when  compensation  could  be  made. 
The  courts,  therefore,  invented,  or  rather  bor- 
rowed, a  doctrhie  applicable  solely  to  this 
class  of  cases,  and  they  are,  therefore.  In  a 
class  by  themselves,  although  they  come  within 
the  general  doctrine  of  relief  from  forfeiture. 

There  is  no  doubt  that  a  condition  to  the 
vesting  of  a  portion  provided  for  the  daughter, 
that  she  should  never  marry,  is  void,  and  will 
not  be  given  effect  by  equity.  Uarvy  v.  Aston, 
2  Corny ns,  Ilep.  726,  Reversing  Cas.  t.  Talh. 
212. 

But  the  question  whether  or  not  a  eondltSon 
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Hcrve  the  usefulness  of  the  cross  drainage 
ditches*  The  failure  was  not  caused  by  any 
mistake,  nor  was  it  the  result  of  mere  neg- 
ligence. The  obligation  of  the  deed  was 
intentionally  disregarded.  Uhen  called 
Boyle's  attention  to  such  obligation  at  the 
time  he  was  preparing  the  granted  premises 
for  the  railroad  track.  He  was  informed, 
in  effect,  that  the  culverts  would  not  be  put 
in  because  the  purpose  thereof  could  be 
served  in  another  way.  It  is  no  answer  to 
the  neglect  to  construct  culverts  to  say  that 
the  ditches  made  on  either  side  of  the  grant- 
ed premises,  and  the  connection  thereof 
with  the  cross  drainage  ditches,  served  the 
purpose  of  the  culverts.  The  grantor  was 
entitled  to  have  just  what  he  bargained  for. 
The  agreement  to  inclose  the  granted  prem- 


ises was  not  performed,  though  Boyle  and 
his  grantee^  the  ice  company,  were  requested 
time  and  again  to  do  so,  attention  being 
called  at  one  time  to  the  fact  that  the  grant- 
ed premises  could  be  reclaimed  for  the  de- 
fault in  that  regard.  Though  in  Junc^. 
1809,  Uhen  consented  to  a  delay  in  the  con- 
struction of  the  fence  till  after  harvest  tim^. 
upon  condition  of  its  being  then  construct- 
ed, no  attempt  was  made  to  fulfil  that  con- 
dition. In  November,  1899,  the  railroad 
company  inclosed  the  center  17  feet  of  th#» 
premises,  being  that  portion  theretofore 
leased  to  it  by  the  ice  company.  That  was 
not  a  substantial  compliance  with  the  con^ 
ditions  of  the  deed.  On  the  contrary,  it  was 
a  wilful  disregard  thereof.  It  was  a  dis- 
tinct   declaration    to    Uhen    that    the    de^ 


that  the  legatee  shall  marry  with  consent  of 
some  person  named  is  valid,  tias  t>een  the  suD- 
Ject  of  much  discussion  by  the  English  courts. 
The  question  in  most  of  them,  however,  was 
not  whether  or  not  equity  would  relieve  from 
breach  of  the  condition,  but  whether  the  con- 
dition was  in  fact  enforceable.  The  cases  up- 
on the  subject  are  fully  collected  in  the  ar- 
guments in  the  case  of  Scott  v.  Tyler,  2  Bro. 
Ch.  431,  Dick.  71V.  where  the  court  held  that 
the  applicant  for  the  legacy  had  not  brought 
herself  within  the  description  of  the  gift,  so 
that  it  had  not  attached,  and  relief  was  there- 
fore denied  to  her. 

While  the  discussions  liave  been  confined  to 
the  question  of  the  validity  of  the  conditions, 
since  that  was  the  only  ground  upon  which 
equity  could  relieve,  the  fact  that  the  aid  of 
courts  of  equity  was  sought,  and  that  the 
suits  were  entertained  by  them,  shows  that 
the  granting  of  relief  from  forfeitures  was 
recognised  as  a  prerogative  of  such  courts. 

Whenever  It  was  possible  to  construe  the 
provision  so  as  to  avoid  a. forfeiture,  such  con- 
struction was  given. 

In  Daley  v.  I>e8bouverle,  2  At]£.  261,  the 
court  says  as  to  conditions,  whether  precedent 
or  subsequent,  where  they  are  in  restraint  of 
marriage,  the  court  has  always  put  the  most 
favorable  construction  upon  tbem  to  prevent 
a  forfeiture. 

In  Semphill  v.  Bayly,  Prec.  in  Ch.  562,  it 
appearing  that  the  clause  of  the  will  giving 
the  interest  read,  "and,  if  my  daughter  should 
happen  to  marry  with  the  consent  of  my  execu- 
tors, then  I  devise  to  her"  the  amount  named, 
to  be  paid  to  her  at  the  age  of  twenty-one,  or 
day  of  marriage,  which  shall  first  happen,  it 
was  held,  further,  that  this  showed  no  inten- 
tion to  make  a  forfeiture,  but  was  only  a 
cautionary  provision. 

With  respect  to  conditions  as  to  marriage. 
Lord  Hardwicke  stated,  in  Burleton  v.  Uum- 
frey,  1  Ambl.  256,  that  of  late  courts  have  done 
all  they  can  to  prevent  a  child  being  stripped 
of  a  portion,  especially  where  there  are  no 
aggravating  circumstances,  and  the  end  of  the 
father's  intention  and  caution  has  been  at- 
tained; and  have  laid  hold  of  and  made  such 
construction  of  words  which  they  would  not 
do  in  other  cases. 

In  Berkley  v.  Ryder,  2  Ves.  Sr.  533,  where 
there  was  breach  of  a  condition  not  to  marry 
without  consent,  the  chancellor  proposed  a 
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compromise,  stating  that  it  would  be  no  prec- 
edent, and  it  was  agreed  to. 

In  the  early  decisions  the  court  felt  itself 
bound  to  follow  the  rules  of  the  common  law 
if  such  rules  were  applicable.  Therefore,  If 
the  condition  was  annexed  to  a  devise  of  real 
estate,  which,  because  of  its  local  habitation.' 
was  regarded  as  peculiarly  within  the  Jurisdic- 
tion of  the  common-law  courts,  no  relief  could 
be  afforded,  because  at  common  law  there  was  no 
method  of  relief  from  a  forfeiture  for  breach - 
of  a  condition. 

Therefore,  where  a  legacy  to  one  provided 
she  do  not  marry  without  consent  is  charged 
on  land,  equity  cannot  relieve  against  a  for- 
feiture for  breach  of  the  contract.  Since,  where* 
the  portion  is  charged  on  land,  the  case  is 
governed  by  the  rules  of  the  common  law,  and 
the  condition  must  be  compiled  with  to  entitle, 
to  the  benefit.  Sheriff  v.  Morlock,  W.  Kelynge,. 
24.  ' 

But  personal  property  was  more  under  the- 
control  and  supervision  of  the  ecclesiastical 
courts,  which  had  adopted  the  rule  of  the  civil 
law,  which  reirarded  provisions  in  restraint 
of  marriage  as  in  terrorem  because  against  the 
Interests  of  the  public,  and  a.s,  therefore,  not. 
enforceable.  Consequently  the  courts  of  equity 
considered  themselves  as  free  to  follow  the  rule 
of  the  ecclesiastical  courts  when  cases  involv- 
ing personalty  came  before  them. 

In  Williams  ex  detn.  Porter  v.  Fry.  1  Mod. 
86.  Lord  Hale  said,  with  resi^ect  to  a  devise 
upcn  condition  of  marrying  with  consent,  that 
chancery  is  so  Just  as  to  enforce  the  civil  and 
canon  law  as  to  personal  legacies,  but  not  as 
to  land. 

And,  a  bill  having  been  brought  in  equity 
for  relief,  it  was  denied  for  the  reason,  inter 
alia,  that  It  is  a  condition  to  constrain  the 
party  in  that  due  obedience  which  law  and  na- 
ture require.  There  is  a  voluntary  settlement 
with  remainder  over,  both  parties  being  in 
equal  relation  to  the  devisor,  and  the  forfeiture 
was  merely  carrying  out  the  intention  of  the 
devisor.     Fry  v.  Porter,  1  Mod.  300. 

But  later,  when  courts  of  equity  acquired 
more  freedom,  this  distinction  was  no  longer 
observed;  and  in  Harvey  v.  Ashton,  2  Eq.  Cas. 
Abr.  216,  pi.  12,  it  is  stated  that  there  is  no 
distinction  between  conditions  annexed  to  mon- 
ey charged  upon  land  and  those  annexed  to 
provisions  arising  out  of  personal  estate. 
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fendants  proposed  to  build  the  fence  in  such 
manner  as  they  saw  fit,  instead  of  to  in- 
close the  33-foot  strip  of  land  according  to 
the  terms  of  the  deed.  Such  a  disregard  of 
the  rights  of  Uhcn,  in  the  absence  of  proof 
of  a  waiver  thereof  on  his  part,  leaves  re- 
spondents in  no  situation  to  be  recognized 
in  a  court  of  equity. 

It  is  suggested  that  Uhen  waived  per- 
formance of  the  conditions  of  the  agreement, 
and  that  his  re-entry  was  not  rightful  on 
that  account.  It  is  elementary  that  a  per- 
son circumstanced  as  he  was  may  lose  the 
benefit  of  the  condition  of  his  grant  by  an 
express  or  implied  waiver  thereof.  Andrews 
V.  Senter,  32  Me.  394;  Ludlow  v.  New  York 
d  H.  R.  Co,  12  Barb.  440;  Ouild  v.  Rich- 
ards,  16  Gray,  309;   Huhhard  v.  Hubbard, 


97  Mass.  188,  93  Am.  Dec.  75;  Sharon  Iron 
Co.  V.  Erie,  41  Pa.  341 ;  Qrigg  v.  Landis,  21 
N.  J.  £q.  494;  Bonniwell  v.  Madison,  107 
Iowa,  85,  77  N.  W.  530;  1  Jones,  Reai 
Prop.  §  699.  However,  the  record  before 
us  does  not  disclose  evidence  to  establish  a 
waiver.  Mere  silence  or  delay  is  not  suffi- 
cient for  that  purpose  any  more  than  to 
create  an  estoppel  which  will  prevent  the 
assertion  of  a  right.  That  was  all  there 
was  in  this  case.  Where  the  benefit  of  a 
condition  subsequent  has  been  adjudged 
lost  by  silence  or  delay,  the  person  failing 
to  perform  relied  upon  the  attitude  of  his 
obligee  as  evincing  consent,  and  incurred  ex- 
pense or  placed  himself  in  such  a  situation 
by  reason  thereof  that  a  change  of  the  appar- 
rent  position  of  such  obligee,  if  given  effect. 


Conditions  precedent. 

In  accordance  with  the  rule  which  has  al- 
ready been  noticed  supra,  11. t  tlie  courts  con- 
ceived the  idea  that,  if  the  condition  was  sucn 
tfiat  compliance  with  it  was  necessary  to  vettt 
the  estate,  no  relief  could  be  had,  in  the  ab- 
sence of  compliance. 

Therefore,  it  was  held  that,  if  the  portion  is 
charged  on  land,  equity  will  not  vest  It  in  case 
of.  a  breach  of  condition  precedent.  Keves  v. 
Heme.  2  Eq.  Cas.  Abr.  215,  pi.  10. 

So  where  a  legacy  of  a  certain  amount  was 
given  testator's  granddaughter  provided  she 
remained  with  his  executors  and  did  not  marry 
without  their  consent,  and,  upon  noncompli- 
ance with  either  proviso  she  was  to  have  a 
much  less  amount,  and  she  married  without 
their  consent,  the  court  held  that  the  concil- 
tion  was  in  its  nature  precedent,  and  refused 
to  grant  her  relief.  Creagh  v.  Wilson,  2  Vem. 
672. 

So  equity  will  not  dispense  with  a  condition 
precedent  If  one  for  whom  a  marriage  portion 
Is  provided  shall  marry  with  consent  Uarvy 
V.  Aston,  2  Comyns,  Rep.  726,  Reversing  Cas. 
i.  Talb.  212. 

And  in  the  report  of  that  case  in  1  Atlc.  361, 
it  appeared  thnt  the  case  Involved  the  enforce- 
ment of  a  condition  in  a  will  making  the  vest- 
ing of  the  estate  depend  upon  marriage  witn 
consent,  and  Lord  Chief  Justice  liCe  said  that 
though,  where  compensation  can  be  made,  there 
is  but  little  difference  between  conditions  prec- 
edent and  snbsequent,  yet,  where  a  condition  is 
annexed  to  a  portion  in  order  to  have  a  mar- 
riage with  consent,  there  is  an  equitable  dif- 
ference. In  case  of  a  condition  subsequent  the 
thing  is  vested,  and  though  in  the  nature  of  a 
penalty,  yet,  the  intent  shall  be  clear  and  plain 
by  an  express  devise  over  to  devest  it;  but  m 
esse  of  a  condition  precedent  for  which  there 
can  be  no  compensation,  it  would  be  giving  an 
estate  against  the  intent  of  the  donor  to  dis- 
pense with  the  condition.  And  the  lord  chan- 
cellor said  that  where  the  condition  of  the 
vesting  of  the  estate  is  marriage  with  consent, 
there  Is  no  rule  in  law  or  in  equity  that  can 
excuse  the  want  of  consent.  I^rd  Chief  Jus- 
tice Willes,  however,  said  that  the  rule  with 
regard  to  forfeiture  had  no  application  to  the 
case;  that  the  only  question  was  whether  or 
not  the  time  had  come  when  the  sums  ought  to 
be  raised  and  paid ;  reversing  Hervey  v.  Aston, 
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Cas.  t.  Talb.  212,  where  the  master  of  rolls 
stated  that  where  there  was  no  devise  over 
such  provisions  were  construed  to  be  in  ter- 
rorem  only.  For,  though  the  daughter  marries 
with  her  father's  consent,  yet  it  is  not  to  be 
supposed  that  this  severity  (was  he  living) 
would  carry  him  so  far  as  to  leave  her  quite 
destitute.  Besides,  whatever  Is  injnrlons  to 
the  commonwealth  Is  unreasonable.  And  fur- 
thermore, the  provision  In  this  case  was  no  more 
than  providing  for  the  daughter's  dying  un- 
married. 

And,  as  stated  in  the  report  In  2  Bq.  Cas. 
Abr.  147,  pi.  6,  he  held  that  the  proviso  wa.< 
only  in  terrorem,  and  created  no  forfeiture. 

The  distinction  between  conditions  precedent 
and  subsequent  was,  however,  somewhat  re- 
laxed. 

Where  property  was  devised  to  testator's 
heir  at  law  upon  condition  of  her  marriage 
with  consent,  it  was  contended  that  the  condi- 
tion was  precedent,  and  that  the  estate  could 
not  vest  without  compliance  with  the  condi- 
tion ;  but  the  court  held  that  this  provision  of 
the  will  was  a  mere  trust,  and  that  the 
daughter,  as  heir  at  law.  would  take  the  bene- 
ficial interest  until  marriage,  so  that  the  con- 
dition operates  as  a  condition  subsequent. 
Burleton  v.  Humfrey,  1  Ambl.  256. 

The  question  whether  or  not  equity  can  re- 
lieve will  depend  very  largely  on  the  peculiar 
circumstances  of  each  particular  case.  There 
may  be  cases  in  which  it  is  plain  that  no  in- 
terest has  ever  vested,  and  that,  there- 
fore, there  is  no  ground  for  relief. 

Thus,  where  a  will  provides  a  portion  to  be 
raised  out  of  realty  for  testator's  daughter, 
to  be  paid  at  the  age  of  twenty-one.  or  mar- 
riage, equity  will  not  vest  the  estate  In  case 
of  her  death  before  twenty-one  unmarried. 
Poulet  V.  Poulet,  1  Vern.  204. 

Upon  further  hearing,  however,  the  decree 
was  made  to  depend  upon  the  fact  that  the 
will  was  only  a  confirmation  of  a  prior  deed,  by 
the  terms  of  which  the  estate  had  never  vested. 

1  Vem.  821. 

But  the  same  doctrine  was  applied  in  Yates 
v.  Phettli>lace,  2  Vem.  41<S,  and  Bruen  v.  Braen, 

2  Vem.  439. 

Many  of  the  bequests  were  upon  condition 
that  the  beneficiary  should  marry  with  the 
consent  of  some  person  named.  The  courts 
were  generally  of  opinion  that  marriage  wlfh 
such  consent  was  a  condition  precedent,  non- 
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would  Beriously  prejudice  the  obligor. 
LudUno  V.  New  York  d  H,  R.  Co,  12  Barb. 
440,  is  a  good  illustration.  The  plaintifT 
<»nyeyed  land  for  right  of  way,  to  a  rail- 
way company,  upon  condition  of  its  road 
being  completed  over  the  premises  on  or 
before  a  particular  day  named  in  the  con- 
veyance. The  condition  was  not  satisfied. 
The  grantor  failed  to  claim  the  benefit  of 
the  condition  for  two  years  after  the  breach. 
Ue  kept  silent  during  that  time  as  to  any 
intention  to  claim  a  forfeiture,  and  in  the 
meantime,  to  his  knowledge,  the  grantee  ac- 
tually constructed  the  road  as  provided  in 
the  grant.  The  court  held  that  the  condi- 
tion of  the  grant  was  waived  by  the  con- 
duct of  the  grantor,  not  because  of  mero 
delay  or  silence,  but  because  such  conduct 


induced  the  grantee  to  expend  money  which 
would  be  lost  if  he  were  allowed  to  reclaim 
the  property.  In  Huhbard  v.  Huhhardt  97 
Mass.  188,  93  Am.  Dec.  75,  the  conditional 
grantor  received  benefits  from  the  grant 
after  the  breach,  keeping  silent  as  to  any 
purpose  to  insist  upon  a  forfeiture.  In 
Gray  v.  Blanchard,  8  Pick.  284,  292,  it  was 
said  that  mere  indulgence  alone  is  never 
construed  into  a  waiver  of  a  breach  of  con- 
dition. In  Origg  v.  Landis,  21  N.  J.  £q. 
494,  a  breach  of  a  condition  as  to  making 
improvements  upon  the  granted  premises 
was  held  waived  because  the  grantee,  rely- 
ing upon  indulgence  in  that  there  was  delay 
in  claiming  a  forfeiture,  and  silence  as  to 
any  intention  in  that  regard,  conveyed  the 
property    to   another,    who    in    good    faith 


compliance  with  which  would  bar  all  right  to 
relief. 

Where  a  legacy  Is  given  to  one  In  case  she 
marries  with  consent,  It  never  vests  If  stie 
<lles  unmarried.     Elton  v.  Elton,  1  WUs.  15V. 

Equity  will  not  dispense  with  a  forfeiture 
for  breach  of  a  condition  to  marry  with  con- 
sent.    Anonymous,  2  Eq.  Cas.  Abr.  212,  pi.  2. 

So  if  lands  are  settled  or  a  term  of  years 
<:reated  on  trust  to  raise  portions  for  daughters 
to  be  paid  at  the  age  of  twenty-one,  or  mar- 
riage, death  of  the  daughter  before  compliance 
with  the  condition  will  cause  the  property  to 
sink  into  the  estate  for  the  benefit  of  the  heir. 
Harvy  v.  Aston,  2  Comyns,  Jiep.  726,  Re- 
versing  Cas.  t,  Talb.  212. 

Equity  will  not  relieve  where  a  will  pro- 
vides an  annuity  of  a  certain  amount  for  testa- 
tor's (laughter,  and,  if  she  marries  with  con- 
sent, then  she  shall  have  a  larger  amount  in 
lieu  of  the  annuity,  since,  if  she  marries  with- 
out consent,  she  does  not  meet  the  condition 
precedent  to  her  taking  the  larger  amount. 
<liIlot  V.  Wray,  2  Eq.  Cas.  Abr.  213,  pi.  3. 

Where  a  legacy  is  given  to  one  on  condition 
of  her  marrying  before  a  certain  age  with  con- 
sent, and  upon  her  failure  to  do  so  then  over, 
marriage  with  consent  is  a  condition  prece- 
dent, nonperformance  of  which  will  prevent  the 
title  from  vesting;  and  equity,  therefore,  can- 
not relieve.  Malcolm  v.  O'Callaghan,  2  Madd. 
;M9. 

tinder  a  devise  in  trust  for  testator's  son 
while  unmarried,  and  to  convey  to  him  in  case 
he  marries  with  consent,  but  in  case  of  marriage 
without  consent  then  to  sell  the  estate  and 
divide  the  proceeds,  a  marriage  without  con- 
^nt  vested  the  devise  over,  and  defeated  the 
^on's  interest.  Ix>Dg  v.  Rlcketts,  2  Sim.  &  Stu. 
179.  The  court  says,  to  entitle  himself  to  the 
4'state,  the  son  must  marry  with  consent,  and 
he  has  not  performed  that  condition  precedent. 

Where  a  woman  was  left  an  annuity,  but,  in 
case  she  married  with  consent,  she  was  to 
have  a  portion  and  the  annuity  to  cease,  it 
was  held  that  there  was  a  provision  either 
way;  and  that,  where  the  provision  is  in  the 
alternative,  and  there  is  a  condition  precedent 
to  the  gift  of  the  portion,  viz,  if  she  marries 
with  consent,  and  that  is  not  performed,  and 
the  child  is  still  provided  for,  equity  does  not 
relieve.     Glllet  v.  Wray,  1  P.  Wms.  284. 

But  such  course  was  by  no  means  uniform. 

For  in  Reynish  v.  Martin,  3  Atk.  S^iO,  it  is 
C9  L.  R.  A. 


sUted  that  it  is  the  doctrine  of  equity  that, 
where  a  personal  legacy  Is  given  to  a  child  on 
condition  of  marriage  with  consent*  this  Is 
not  looked  on  as  a  condition  annexed  to 
the  legacy,  but  as  a  declaration  of  the 
testator  in  ierrorem.  It  being  insisted  that 
there  could  be  no  relief  because  the  con- 
dition was  precedent,  the  court  said  that 
where  the  condition  is  precedent  the  legatee 
takes  nothing  until  the  condition  is  performed, 
and  consequently  has  no  right  to  come  and  de- 
mand the  legacy ;  but  It  Is  otherwise  where  the 
condition  is  subsequent,  for  in  that  case  the 
legatee  has  a  right,  and  the  court  will  de- 
cree him  the  legacy.  But  this  difference  only 
holds  where  the  legacy  is  a  charge  on  real 
estate;  and,  therefore,  if  the  legacy  is  merely 
of  personalty,  marriage  without  consent  would 
not  preclude  relief  in  equity.  But  if  the  leg- 
acy was  a  charge  on  real  estate,  the  legatee 
could  not  come  into  equity  to  compel  its  pay- 
ment after  breach  of  condition,  since  the  mat- 
ter is  governed  by  the  rule  of  the  common  law, 
The  reason  is  that  when  the  Jurisdiction  orig- 
inally and  properly  belonged  to  another  forum 
equity  would  not  break  in,  but  would  govern  It- 
self by  the  rules  that  had  been  established  in 
that  forum.  The  condition  being  good,  it  can- 
not, in  law,  be  defeated,  and,  there  being  a 
full  breach  of  it,  since  the  law  will  not,  equity 
cannot,  help. 

So  a  provision  giving  a  certain  amount  in 
case  the  legatee  shall  marry  with  consent,  and. 
In  case  she  does  not,  she  shall  have  a  much 
less  amount,  is  a  provision  in  terrorem,  against 
which  equity  will  relieve.  But  it  is  intimated 
that,  if  any  surprise  or  bribery  had  been  used 
to  procure  an  unsuitable  marriage,  the  court 
might  decree  otherwise.  Uicks  v.  Pendarrls,  2 
Eq.  Cas.  Abr.  212,  pi.  1. 

So  where  an  estate  was  given  to  testator's 
grandchild  upon  condition  that  she  marry  with 
consent  of  a  person  named,  and  in  case  she 
should  marry  without  such  consent,  then  the 
estate  should  go  to  another,  the  master  of  the 
rolls  held  that  the  condition  must  be  held  to  be 
in  terrorem;  and,  since  the  legatee  had  no  no- 
tice of  the  condition,  he  decreed  In  her  favor. 
But  upon  appeal  the  bill  was  dismissed  upon 
the  ground  that,  the  condition  l)elng  good,  it 
could  not  be,  in  law,  defeated,  and  there  being 
a  full  breach  of  the  condition  which  the  law 
will  not,  equity  cannot,  help.  And  also,  the 
breach  was  not  rellevable  in  equity  because  it 
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made  the  improvements  agreed  upon,  and 
made  payments  of  the  purchase  money  to 
the  grantor,  who  received  the  same,  but 
without  knowledge  of  the  breach  of  the  con- 
dition. 

Further  discussion  of  this  branch  of  the 
case,  or  citation  of  authority,  seems  unnec- 
essary. There  is  some  ground  for  saying 
that  the  demand  for  the  construction  of  the 
fence,  long  after  the  breach  in  respect  to  the 
culverts,  indicated  a  purpose  to  submit  per- 
manently to  the  method  adopted  by  the 
grantee  for  conducting  water  from  the  croHS 
drainage  ditches  off  from  the  grantor's  land, 
80  that,  if  such  demand  had  been  complied 
with,  all  the  conditions  of  the  deed  would 
be  deemed  waived.  But  the  fence  was  not 
<fonstructed.    The  act  of  building  a  fenoc 


inclosing  the  center  17  feet  of  the  premise* 
was  such  a  manifestly  intentional  disregard 
of  the  obligations  contained  in  the  deed  that 
the  grantor  lost  no  rights  merely  by  not  ob- 
jecting thereto.  It  has  never  been  held  that 
an  open,  intentional  violation  of  the  obli- 
gations of  a  grant  is  sufficient  in  equity, 
coupled  with  mere  silence  on  the  part  of 
the  obligee,  to  constitute  a  waiver  of  strict 
performance. 

The  only  other  ground  upon  which  judg- 
ment was  awarded  to  respondents  is  that 
the  premises  in  controversy  were  entered 
upon  by  consent  of  the  ice  company,  and  th«> 
railway  track  laid  down  and  devoted  to  pub- 
lic purposes,  and  that  the  only  remedy  of 
appellant,  if  she  possesses  any,  is  under 
the  statute  in  respect  to  the  enforcement  of 


was  a  voluntary  settlement  to  which  the  grantor 
iiad  a  right  to  attach  such  conditions  as  he  saw 
fit.     Pry  V.  Porter,  1  Ch.  Caa.  138. 

So  where  a  legacy  Is  given  upon  condition 
that  the  legatee  marry  with  consent  of  a 
person  named,  without  any  devise  over  in  case 
she  marries  without  such  consent,  equity  will 
hold  the  condition  void  as  being  merely  in 
tcrrorem.     Bellasls  v.  Ermine,  1  Ch.  Cas.  22. 

So  in  Gresley  v.  Luther,  F.  Moore,  857, 
Winch,  J.,  cites  Plgot's  Case  as  holding  that 
a  legacy  might  be  recovered  notwithstanding 
noncompliance  with  a  condition  as  to  marriage 
with  consent. 

In  Needham  v.  Vernon,  Cas.  t.  Finch,  62,  a 
settlement  had  been  made  to  raise  portions  for 
the  daughters  of  the  settlor,  payable  at  their 
respective  marriages  with  consent,  and  for 
their  maintenance  In  the  meantime,  and,  if 
they  marry  without  consent,  then  the  portion 
of  the  one  so  marrying  to  go  over.  Both  daugh- 
ters, being  advanced  In  years,  and  not  Intend- 
ing to  marry,  applied  to  have  the  portion  paid 
into  their  possession,  which  the  court  decreed 
upon  their  giving  security  to  those  entitled  In 
remainder.  Lord  Chancellor  Hardwlcke  dis- 
poses of  this  case  In  Reynlsh  v.  Martin,  3  Atk. 
332,  by  saying  that  It  Is  reported  In  a  book  of 
no  authority.  But  a  reference  to  It,  of  the 
same  import.  Is  found  In  1  Eq.  Cas.  Abr.  p. 
Ill,  pi.  (S. 

Alternative  proviaions. 

Where  a  devise  is  to  testator's  daughter  at 
twenty-one,  or  marriage,  provided  that,  if  she 
should  marry  without  consent  a  portion  of  the 
amount  should  cease,  and  she  gains  the  age  or 
twenty-one,  and  then  marries  without  consent, 
there  shall  be  no  forfeiture,  for  the  devise 
vests  at  twenty-one.  King  v.  Withers,  Free.  In 
Ch.  348.  The  court  says,  since  her  marriage 
with  cousent  was  one  condition,  so  her  attaining 
her  age  of  twenty-one  was  another,  and  which- 
evjer  of  them  first  happens  entitles  her  to  the 
.whole  portion. 

Seceabiiy  of  devise  over. 

'  Under  the  rule  that  a  construction  woulti 
be  given  to  the  condition,  if  possible,  which 
would  uphold  the  bequest,  the  courts  held  that 
where  there  was  a  mere  bequest  upon  condition 
that  the  beneficiary  should  not  marry  without 
consent,  without  any  disposition  of  the  portion 
so  bequeathed  In  case  of  breach  of  the  condi- 
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tton,  the  testator  would  be  regarded  not  as  In- 
tending a  forfeiture  for  noncompliance,  but 
merely  as  having  Inserted  the  provision  as  a 
matter  of  advice  or  discipline. 

In  Jarvls  v.  Duke,  1  Vem.  19,  the  lord  chan- 
cellor says,  by  way  of  argument,  that  where  a 
legacy  Is  given  to  a  woman  upon  condition 
that  she  marry  with  consent.  If  the  legacy  is^ 
not  limited  over  It  Is  only  in  terrorem,  and. 
though  she  marry  without  consent,  she  shan 
have  the  legacy. 

In  Garret  v.  Prltty,  2  Vem.  293,  there  was 
a  devise  to  testator's  daughter  at  twenty-one, 
or  marriage,  provided  she  married  with  con- 
sent, otherwise  the  legacy  to  cease.  She  mar- 
ried without  consent,  but  the  court  decreed  her 
the  whole  amount,  "principally  because  It  wa& 
not  expressly  devised  over,  but  to  fall  Into  the 
surplus.** 

Where  an  Interest  does  not  accrue  to  a  third 
person  by  breach  of  a  condition  as  to  marrying 
with  consent,  such  a  condition  is  void  and  only 
in  terrorem,  although  the  provision  Is  that  in 
case  of  marriage  with  consent,  the  legacy  shall 
be  a  certain  amount,  but,  In  case  of  marriage 
without  consent.  It  shall  be  a  less  amount. 
Hicks  V.  Pendarvis,  Freem.  Ch.  41,  2  Eq.  Cas. 
Abr.  212. 

In  Marples  v.  Balnbridge,  1  Madd.  590, 
where  the  condition  was  that  the  devisee 
should  continue  unmarried,  the  court  relieved 
from  the  forfeiture,  not  upon  the  ground  that 
the  condition  was  void  as  In  restraint  of  mar- 
riage, but  because  there  was  no  bequest  over. 

If  there  is  no  devise  over  upon  a  condition 
requiring  marriage  with  consent.  It  will  not 
be  given  effect ;  otherwise  If  there  Is,  and  also 
where  the  devise  Is  to  be  raised  out  of  land. 
Pulling  V.  Reddy,  1  Wlls.  21 ;  Rhenish  v.  Mar- 
tin, 1  Wlls.  130;  Wheeler  v.  Bingham,  1  WlLs. 
135. 

If  there  Is  no  limitation  over,  It  Is  merely  a 
condition  in  terrorem,  which  equity  will  not 
enforce.  Semphlll  v.  Bayly,  2  Eq.  Cas.  Abr. 
213,  pi.  6. 

In  Harvey  v.  Ashton.  2  Eq.  Cas.  Abr.  216. 
pi.  12,  It  appears  that  the  master  of  the  rolls 
declared  that  by  a  clause  declaring  that.  If  any 
should  die  before  niarringe  with  consent  hi*r 
portion  should  cease,  this  was  not  a  sufficient 
disposition,  within  the  meaning  of  the  cases,  to 
allow  a  limitation  over  to  be  good,  for  this  is^ 
not  to  take  place  upon  the  marrying  without 
consent,  but  upon  dying  before  marriage  with 
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the  rights  of  a  landowner  in  case  of  the 
«)ccupancy  thereof  by  his  consent,  express 
or  implied,  by  a  railway  company,  with- 
out its  having  compensated  him  there- 
for. Manifestly,  that  does  not  apply  to  the 
facts  of  this  case,  for  two  reasons:  First, 
the  track  in  question  was  laid  down  and  op- 
erated for  purely  private  purposes;  second, 
the  entry  for  that  purpose  is  referable  to  an 
express  contract.  There  was  no  intention, 
at  the  time  of  constructing  the  road,  or 
thereafter,  to  devote  it  to  any  purpose  other 
than  the  private  use  of  the  ice  company. 
The  evidence  is  all  one  way  on  that  subject. 
It  is  absolutely  essential  to  the  right  to 
exercise  the  power  of  eminent  domain  that 
there  be  a  bona  fide  intention  to  devote  the 
property,    when    acquired,    to    public    use. 


Chicago  cC-  N,  W.  R.  Co.  v.  Morehouse,  112 
Wis.  1,  66  L.  R.  A.  240,  88  Am.  St.  Rep. 
918,  87  N.  W.  849.  The  learned  circuit 
court,  in  an  opinion  filed,  seems  to  havo 
had  that  in  mind,  and  comprehended  that 
the  spur  track  in  question  was  a  purely 
private  affair,  and  that,  without  a  change 
in  the  attitude  of  the  railway  company  in 
respect  thereto,  it  could  not,  by  adversary 
proceedings,  acquire  the  right  to  continue 
the  track  if  -the  title  to  the  right  of  way' 
were  found  to  be  in  appellant;  but  the  un- 
disputed evidence  as  to  the  character  of  tlie 
way  was  lost  sight  of  in  making  up  the 
findings.  In  the  opinion  it  is  said,  in  ef- 
fect: True,  there  can  be  no  right  of  way 
secured  by  condemnation  in  the  existing 
circumstances,  but,  though  the  track  is  now 


sach  consent,  and  It  is  no  more  than  providing 
for  the  daughter's  dying  upmarried. 

And  in  the  report  of  that  case  in  2  Comyns, 
Rep.  726,  Reversing  Cas.  t.  Talb.  212,  it  is 
stated  that  it  is  settled  that,  if  a  pecuniary 
iegacy  is  given  on  consideration  that  the  legatee 
should  not  marry  without  consent,  such  con- 
dition is  ineffectual  If  there  is  no  devise  over. 
But  the  contrary  is  true  if  there  is  a  devise 
over. 

Conversely,  a  devise  over  would  prevent 
equitable   relief. 

Thus,  in  Sutton  v.  Jewke,  2  Rep.  in  Ch.  95, 
the  court  refused  to  relieve  where  money  was 
left  to  be  paid  to  a  certain  person  at  mar- 
riage, but,  if  she  should  marry  without  consent 
of  a  person  named,  then  one  third  of  the  money 
should  go  as  such  person  should  appoint;  and 
the  marriage  took  place  without  consent,  a 
provision  having  been  made  that  in  such  event 
the  one-third  portion  should  be  paid  to  another 
person  named. 

So,  in  Duffield  v.  Elwes,  1  Sim.  &  Stu.  2'd\f. 
where  a  man  had  conveyed  certain  estates  in 
trust  for  his  daughter,  but  declared  that,  if 
she  married  under  age  and  without  his  consent, 
the  trustees  should  hold  the  estate  in  trust 
for  himself  and  his  heirs,  the  court  assumed 
that  marriage  without  his  consent  vested  the 
equitable  estate  in  him. 

So  where  a  legacy  is  devised  to  a  daughter, 
but,  if  she  marry  without  consent,  then  a  por- 
tion of  it  to  go  to  a  son,  equity  will  not  re- 
lieve in  case  she  marries  without  consent. 
Stratton  v.  Grymes,   2  Vem,  357. 

But  even  this  rule  was  not  consistently 
followed,  for  In  Fleming  v.  Walgrave,  1  Ch. 
i:as.  58,  a  fund  was  raised  for  a  feme  sole 
in  case  she  did  not  marry  contrary  to  tne 
liking  of  a  person  named,  and  if  she  did  then 
to  such  parties  as  the  person  named  should 
nominate.  The  feme  sole  married  without 
consent,  and  the  court  was  of  opinion  that  it 
was  not  in  the  power  of  the  trustee  to  dis- 
pose of  the  fund  otherwise  than  for  the  bene- 
fit of  the  /'  m«  W'le. 

So  in  King  v.  Withers,  Prec.  in  Ch.  348, 
the  lord  keeper  says  that  the  rule  that  where 
there  is  no  devise  over  the  condition  shall  be 
taken  only  in  terrorem,  is  a  great  deal  too 
wide. 

The  question  what  Is  a  sufficient  devise  over 
has  occasioned  some  disoussion. 

Equity  will  relieve  against  a  condition  in  a 
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bequest  that  the  legatee  shall  not  marry  v^th- 
out  consent,  where  there  is  no  gift  over  other 
than  of  the  general  residue,  without  any  express 
direction  that  the  lapsed  legacy  shall  sink  into> 
the  residue ;  such  condition  being  void  as  in  ter- 
rorem,  Wheeler  v.  Bingham,  3  Atk.  364.  The 
chancellor  said  the  true  ground  upon  which  this 
court  has  suffered  the  condition  to  effectuate 
U  not  the  intention  of  the  testator,  but  the 
right  of  a  third  person,  it  being  given  over 
and  vesting  in  that  third  person  if  the  condition 
is  not  performed. 

So  there  must  be  an  express  bequest  over  of 
the  particular  legacy,  and  a  mere  gift  of  the 
residuum  will  not  be  sufficient  to  deprive  the 
beneficiary  of  the  legacy.  The  reason  Is  be- 
cause, when  a  testator  makes  one  the  residuary 
legatee,  he  has  not  that  particular  thing  in  hls^ 
view  or  contemplation.  Wheeler  v.  Bingham,  I 
Wlls.  135. 

A  provision  for  testator's  niece,  which  should 
cease  upon  her  marrying  without  consent,  was 
held  to  be  a  condition  subsequent,  in  Lloyd  v. 
Branton,  3  Meriv.  108 ;  and,  the  will  having  pro- 
vided that  the  lapsed  portion  should  fall  into- 
the  residue,  the  court  says  the  question  whether 
a  residuary  bequest  amounts  to  a  disposition  of 
the  legacy  has  been  a  matter  of  much  contro- 
versy, but  states  that  in  the  case  before  it  there 
is  an  express  provision  that  the  forfeited  be- 
quest shall  sink  into  the  residue,  and  holds  that 
this  was  a  sufficient  express  disposition  of  what 
was  forfeited  to  prevent  equity  from  granting^ 
relief. 

The  master  of  the  rolls  having  suggested,  in 
Lloyd  V.  Branton,  3  Meriv.  118,  that  the  case 
of  Garret  v.  Pritty,  2  Vem.  293,  could  not  pro- 
ceed upon  the  ground  stated  by  the  report, 
Merlvale  sets  out  the  record  from  the  register, 
and  suggests  that  It  must  be  inferred  from  the 
ciicumstances  that  the  case  really  turned  upon 
the  subsequent  approbation  of  the  marriage. 

Under  a  devise  of  a  certain  amount  upon 
reaching  a  specified  age,  or  marriage  with  con- 
sent: but.  in  case  of  marriage  without  consent,' 
then  devisee  to  have  only  one  half  the  amount 
named,  with  nothing  but  a  general  disposal  of 
the  residue, — the  master  of  the  rolls  refused  to 
relieve  against  the  forfeiture  on  the  ground 
that  It  was  more  than  a  clause  in  terrorem. 
Amos  V.  Homer,  1  Eq.  Cas.  Abr.  112,  pi.  9. 

What  consent  sufficient. 

There  has  been  a  tendency  to  hold  that  if  aojr 
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but  a  private  way,  it  is  competent  for  the 
railway  company  to  make  it  a  public  way 
and  to  invoke  the  power  of  eminent  domain 
to  acquire  a  property  right  in  the  premises 
for  that  purpose;  and  that  is  sufficient  to 
warrant  a  court  of  equity  in  refusing  to 
aid  appellant  to  secure  the  undisputed  en- 
joyment of  her  property.  That  is  the  idea 
we  gather  from  the  opinion.  The  mere 
statement  of  the  proposition  is  sufficient  to 
condemn  it.  It  has  often  been  held  that,  if 
the  owner  of  real  estate  permits  a  railway 
company  to  occupy  the  same  with  a  public 
railroad  track,  he  will  be  deemed  to  have 
consented  to  take,  as  compensation  for  the 
permanent  use  thereof,  what  he  can  obtain 
by  the  procedure  laid  down  by  the  statutes 
for    the    protection    of    his    constitutional 


rights.  But  it  has  never  been  held,  and  it 
would  be  manifestly  absurd  to  hold,  that 
consent  can  be  obtained,  expressly  or  by 
implication,  for  the  occupancy  of  land  by  a 
railway  company  for  a  private  purpose,  and 
the  possession  thus  obtained  be  referred  to 
as  evidence  of  consent  to  the  occupancy  of 
the  property  for  public  purposes,  so  as  to 
render  the  doctrine  mentioned  applicable. 

It  follows  from  what  has  been  said  that, 
at  the  time  of  the  commencement  of  this 
action,  appellant  was  the  owner  in  fee 
simple  and  in  possession  of  the  premises  de- 
scribed in  the  complaint,  and  that,  under 
existing  circumstances,  she  was  entitled  to 
invoke  the  jurisdiction  of  equity  to  quiet 
her  title  thereto  against  the  defendants,  and 
to  enjoin  them  from  interfering  with  her 


consent  appeared  which  could  be  held  to  meet 
the  requirements  of  the  testator  It  would  be 
sufficient. 

Thus,  if  the  condition  Is  marrlasre  with 
consent  of  two  persons  named,  the  death  of  one 
relieves  the  condition.  Peyton  v.  Bury,  2  JE2q. 
Cas.  Abr.  214  pi.  9. 

The  ground  of  this  ruling  Is  stated  In  2  P. 
Wms.  626,  to  be  that  the  condition  was  subse- 
quent, and  that.  If  such  a  condition  becomes 
impossible  by  the  act  of  God,  this  excuses  anu 
discharges  the  grantee  from  it 

So,  in  Clark  v.  Lucy.  2  l<]p.  Cas.  Abr.  213,  pi. 
4,  it  is  said  that  conditions  for  marriage  with 
ironsent,  whether  precedent  or  subsequent,  are  In 
the  nature  of  forfeitures,  and.  If  the  substan-  r 
tlal  part  and  intent  are  performed,  equity  will 
supply  some  small  defects  and  circumstances, 
and  favor  tbe  devisee. 

In  that  case  the  condition  was  marriage  with 
<K>nsent  of  the  trustees,  but  the  father  had  given 
his  consent  before  his  death,  and  this  was  held 
sufficient.     5  Vln.  Abr.  87,  pi.  6. 

Where  the  condition  Is  that  the  marriage  shall 
be  with  the  consent  or  approbation  of  a  trustee, 
consent  after  the  marriage  is  sufficient.  Burle- 
ton  V.  Humfrey,  1  Ambl.  256. 

But  in  Clarke  v.  Parker,  19  Ves.  Jr.  1,  equity 
refused  to  relieve  where  the  will  required  con- 
sent of  three,  and  that  of  two,  only,  was  ob- 
tained. 

Where  lands  were  devised  to  testator's  daugh- 
ters for  life,  but  upon  condition  that,  if  they 
married  without  the  consent  of  their  mother, 
the  property  should  be  held  in  trust  for  their 
separate  use,  and  the  mother,  after  giving  con- 
sent, withdrew  it  from  caprice,  the  court  re- 
fused to  enforce  the  condition,  and  placed  the 
property  at  the  separate  use  of  the  daughters. 
Strange  v,  Smith,  1  Ambl.  263. 

But  in  Dashwood  v.  Burkeley.  10  Ves.  Jr.  230. 
it  is  said  that  it  would  be  very  dangisrous  to 
hold  that  If,  at  a  particular  time,  a  person  in 
toco  parentis,  upon  a  conscious  sense  of  duty, 
thinks  himself  required  to  give  consent,  and 
previous  to  the  marriage  is  duly  Informed  of  cir- 
cumstances that  ought  to  have  operated  at  lirst 
to  make  him  withhold  his  consent,  if  he  has 
once  given  it  he  shall  not  alterwaid  alter  his 
mind.  And  It  was  held  that,  upon  the  refusal 
of  the  Intending  husband  to  comply  with  his 
agreement  to  execute  a  settlement,  the  trustee* 
had  a  right  to  withdraw  their  consent  to  the 
marriage,  and  that  equity  would  not  relieve 
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from  the  result  of  marrying  without  such  con- 
sent. 

Necessity  of  notice. 

In  Malloon  v.  Fitzgerald,  3  Mod.  28,  which 
was  an  action  at  law,  there  was  a  settlement  in 
trust  for  the  grantor's  only  heir  provided  she 
marry  with  consent,  and  It  was  held  that  she 
must  have  notice  of  the  condition  to  make  It 
enforceable  against  her. 

The  same  doctrine  Is  announced  in  the  report 
of  the  case  In  2  Shower,  323.  But  no  Judg- 
ment is  announced  In  the  report  in  Skinner,  125. 

Relief  with  no  reasons  given. 

In  Bennett  v.  Salisbury,  Preem.  Ch.  119, 
where  a  certain  amount  was  provided  to  be  paid 
to  the  daughters  of  the  settlor  at  the  age  of 
t\%-enty-five,  or  marriage,  so  as  that  marriage  be 
had  after  the  age  of  sixteen  with  consent ;  and. 
If  they  shall  marry  otherwise,  then  to  have 
one  half  the  amount, — it  was  held  that,  even  If 
th€  provisions  Intended  that  marriage  under  the 
age  of  sixteen  should  work  a  forfeiture,  yet 
eaulty  will  relieve. 

And  in  Southampton  v.  Crambome.  Freem. 
Ch.  186,  where  similar  facts  appeared,  except 
that  the  additional  proviso  was  made,  that  there 
should  be  issue  male  of  the  marriage,  this  ruling 
was  approved  on  the  ground  that,  smce  the 
doughter  reached  the  age  of  sixteen,  she  might 
have  been  held  to  have  married  after  that 
age.  This  case  was,  however,  reversed  by  the 
House  of  Lords  in  Wood  v.  Southampton* 
Shower,  P.  C.  83.  And  in  2  Comyns,  Rep.  732, 
this  reversal  is  said  to  be  on  the  ground  that 
the  requirement  of  issue  male  had  not  been  com- 
piled with. 

Summary. 

In  Stack  pole  v.  Beaumont,  3  Ves.  Jr.  89,  the 
lord  chancellor  said,  with  respect  to  a  condi- 
tion of  marriage  with  consent  when  attached 
to  a  legacy,  it  Is  impossible  to  reconcile  the 
authorities,  or  range  them  under  one  sensible, 
plain,  general  rule.  There  can  be  no  ground  in 
the  construction  of  legacies  for  a  distinction 
between  legacies  out  of  personal  and  out  of 
real  estate.  The  construction  ought  to  be  pre- 
cisely the  same.  I  do  not  see  more  Importance 
In  realty  in  the  distinction  between  conditions 
precedent  and  subsequent  In  deciding  questions 
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possession    thereof.     The    case    seems    clear 
upon  all  the  points  involved. 

The  judgment  of  the  Circuit  Court  is  re- 
versed and  the  cause  remanded  with  direc- 
tions to  render  judgment  in  favor  of  the 
plaintiff  according  to  the  prayer  of  the  com- 
plaint. 

Cassoday,  Gh.  J.,  dissenting: 

I  do  not  understand  this  to  be  a  bill  in 
equity  brought  by  the  defendants,  or  either 
of  them,  to  relieve  themselves  from  a  for- 
feiture. On  the  contrary,  I  imderstand  it 
is  a  bill  in  equity  filed  by  the  plaintiff  to 
have  a  forfeiture  adjudged  in  her  favor, 
and  to  enforce  the  same.  The  complaint 
alleges  that  at  the  times  mentioned  the 
plaintiff  was  the  owner  in  fee  simple  and 


in  the  possession  of  the  premises  described. 
Each  of  the  answers  denies  suoh  allegations, 
and  alleges  that  at  all  such  times  the  de- 
fendant ice  company  was  the  owner  in  fee 
simple,  and  in  the  exclusive  possession  of 
such  premises.  Such  was  the  controversy 
between  the  parties.  At  the  close  of  the 
testimony  the  plaintiff  requested  the  court 
to  find  that  January  4,  1900,  Boyle's  grant- 
or made  re-entry  in  person  upon  the  land 
in  question,  and  dedared  the  title  thereto 
forfeited  for  noncompliance  with  the  con- 
dition subsequent  in  the  deed,  and  took  pos- 
session of  the  same,  and  thereupon  conveyed 
the  same  to  the  plaintiff.  The  trial  court 
refused  to  so  find,  presumably  upon  the 
ground  that  this  court  had  repeatedly  held 
that  "courts  of  equity  will  not  take  juris- 


that  arise  upon  legacies  out  of  land,  the  court 
very  properly  followed  the  rule  that  the  com- 
mon law  prescribes  and  common  sense  supports 
to  hold  the  condition  binding  where  It  Is  not 
Illegal.  Where  It  Is  Illegal,  the  condition  will 
be  rejected,  and  the  gift  pure.  In  regard  to  lega- 
cies out  of  personalty,  the  court  attempted  to 
follow  the  supposed  rule  of  the  ecclesiastical 
court.  Distinction  upon  distinction  was  taken 
to  get  out  of  the  supposed  difficulty.  The  rule  of 
the  civil  law  as  to  restraints  upon  marriage 
was  said  to  be  Inapplicable  In  England.  So  far, 
therefore,  as  a  condition  operates  In  restraint 
of  marriage  only  up  to  twenty-one  years  of 
age.  It  Is  not  Illegal,  and  a  court  of  equity 
will  not  relieve  against  Its  breach.  The 
question  Is  not  whether  a  forfeiture  has  been  In- 
curred, but  whether  the  parties  to  whom  tne 
legacy  is  given  have  put  themselves  In  a  situa- 
tion to  answer  the  description  of  the  person 
to  take.  The  chancellor  also  says :  "I  do 
not  see  the  great  importance  of  the  distinction 
upon  a  bequest  over  of  the  legacy.  It  Is  one  of 
the  points  that  occurred  to  the  judges  to  de- 
liver them  from  the  difficulty  arising  from  a 
rule  of  the  civil  law." 

And  that  case  was  followed  In  Clifford  v. 
Beaumont,   4   Ru.<i8.    Ch.    325. 

VIII.  After  forfeiture  declared. 

Although  the  mere  declaration  of  the  forfei- 
ture will  not,  of  Itself,  destroy  the  power  of 
equity  to  afford  relief,  yet  that  Is  an  important 
step  towards  the  assertion  of  the  rights  of  the 
obligee ;  and,  where  he  has  taken  the  necessary 
steps  to  reassert  his  title  at  law,  the  obligor 
must  make  a  stronger  case  to  entitle  himself  to 
relief. 

In  Gould  V.  Bugbee,  6  Gray,  371,  the  court 
held  that  evidence  to  show  the  forfeiture  and 
entry  was  admissible  In  an  action  of  trespass, 
for,  "though  the  defendants  were  rellevable 
In  equity,"  proof  of  the  facts  offered  would 
enable  plaintiffs  to  maintain  an  action  for 
damages  at  law. 

Even  though  an  action  is  brought  in  equity 
to  compel  the  reconveyance  for  breach  of  a  con- 
dition subsequent  after  re-entry  for  the  forfei- 
ture, that  court  will  not  aid  the  grantee  on 
the  theory  that  it  will  not  aid  In  the  enforce- 
'  ment  of  a  forfeiture  If  the  forfeiture  nas  al- 
ready been  declared,  and  all  that  remains  is  the 
right  to  remove  the  cloud  from  the  title  of  the 
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grantor.  Parsons  v.  Smille,  07  Cal.  647,  32 
Pac.  702.  The  court  says  that  the  re-entry 
at  law  revested  the  title  In  the  grantor,  and 
that,  in  order  to  defeat  his  right  to  remove  the 
cloud  from  his  title,  it  would  be  necessary  for 
the  grantee  to  show  that  equity  has  the 
power  to  defeat  the  operation  of  the  law  and 
the  acts  of  the  parties,  and  take  away  from 
the  grantor  the  estate  which  has  become  ro 
vested  In  him  and  again  vest  it  in  the  grantee. 

Where  a  tenant  refused  for  twenty  years  to 
perform  his  covenants,  the  court  denied  him 
relief  from  an  entry  for  forfeiture  for  the 
breach.     Cox  v.  Higford,  2  Vern.  664. 

Relief  will  not  be  granted  to  a  lessee  if  the 
lessor  has  entered  for  nonperformance  of  the 
covenant,  so  that  he  cannot  be  restored  to 
his  former  position.  Peoples'  Bank  v.  Mitchell, 
73  N.  Y.  406. 

Where  the  tenant  wilfully  refuses  to  pay  the 
arrears,  he  will  not  be  relieved  after  the 
landlord  has  entered  and  leased  the  premises  to 
another.     Dorrington  v.  Jackson,  1  Vern.  449. 

In  Stamps  v.  Cooley,  01  N.  C.  318,  where 
the  landlord  entered  for  nonpayment  of  rent, 
and  terminated  a  lease  which  gave  the  tenant 
the  right  to  remove  Improvements  at  the  end 
of  the  term,  whereupon  the  tenant  brought  an 
action  for  their  value,  It  was  held  that  a  court 
of  equity  will  not  interfere  for  the  purpose 
of  exposing  a  party  to  an  action  for  damages. 
If  any  relief  shall  be  granted  it  will  be  one 
for  extending  the  time  for  removal  of  the  im- 
provements. 

After  forfeiture  and  re-entry  for  breach  of 
covenant  to  pay  taxes,  equity  will  grant  no 
relief.  Baldwin  v.  Bees,  6  Ohio  Dec.  Reprint, 
869.  The  court,  says  nonpayment  of  taxes  is 
not  like  nonpayment  of  rent,  it  puts  in  jeopardy 
the  estate  of  the  lessor,  and  equity  does  not 
relieve  against  a  forfeiture  effected  for  such  a 
breach. 

In  Wilmington  Star  Min.  Co.  v.  Allen,  95  111. 
288,  the  court  refused  to  protect  the  lessee  of  a 
mine  from  forfeiture  for  breach  of  his  con- 
tract to  continue  mining  operations,  without 
discussing  the  principles  upon  which  courts  of 
equity  proceed  in  such  cases.  But  in  that  case 
It  appeared  that  the  lessee  had  abandoned  the 
lease  and  surrendered  possession,  while  the 
lessor  had  re-entered  and  released  the  property ; 
and  the  court  says  that,  after  such  conduct,  it 
would  be  highly  inequitable  to  retract  what 
56 
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diction  of  a  case  for  the  purpose  of  aidinf;^ 
or  enforcing  a  forfeiture,  but  will  leave  the 
complainant  to  his  remedy  at  law."  Clark 
V.  Drake,  3  Pinney  (Wis.)  228;  Lawe  v. 
Hyde,  39  Wis.  345;  Mills  v.  Evansville 
Seminary,  47  Wis.  354,  2  N.  W.  550,  52  Wis. 
669,  9  N.  W.  925,  58  Wis.  135,  15  N.  W. 
133;   Hagerty  v.  White,  69  Wis.  317,  326, 


34  N.  W.  92.  In  my  judgment  it  is  not 
the  ease  of  a  party  in*  the  exclusive  pos- 
session of  land  after  the  breach  of  condition 
subsequent,  and  then  filing  a  bill  in  equity 
to  quiet  the  title  and  protect  such  posses- 
sion. To  my  mind  the  trial  court  properly 
relegated  the  plaintiff  to  her  remedy  at  law. 


was  a  virtual  surrender  of  the  lease,  and  there 
should  be  an  estoppel  to  do  so. 

Equity  will  not  entertain  a  bill  to  relieve 
from  a  forfeiture  of  a  leasehold  for  nonpay- 
ment of  rents  where  the  right  to  declare  It 
was  reserved  in  the  lease,  and  the  power  so 
reserved  has  been  properly  exercised.  But 
where  the  lessor  has  neglected  to  declare  a 
forfeiture  until  long  after  the  rent  became  due 
pending  negotiations  for  a  change  in  the  con- 
tract he  will  not  be  permitted  to  declare  the 
forfeiture  without  giving  notice  to  the  lessee. 
Palmer  v.  Ford,  70  111.  369. 

But  equity  may  relieve  where  the  forfeiture 
is  illegally  enforced,  as  where  it  is  enforced 
against  an  infant     Lltton*s  Case,  Cary,  6. 

And  the  Jurisdiction  to  grant  relief  to  the 
tenant  who  has  forfeited  his  lease  for  nonpay- 
ment of  rent  extends  to  cases  where  the  lessor 
has  obtained  peaceable  possession  of  the  prop- 
erty without  the  aid  of  the  court  Howard  v. 
Fanshawe  [1895]  2  Ch.  589. 

IX.  Btaiutory  forfeliure. 

If  the  forfeiture  Is  declared  by  statute,  equity 
has  not  Jurisdiction  to  alford  relief  from  it 

Where  a  forfeiture  is  imposed  by  statute  for 
failure  to  comply  with  the  condition  of  a  public 
grant,  equity  cannot  relieve  against  It  Wood- 
son V.  Skinner,  22  Mo.  13 ;  Uuth  v.  Carondelet 
26  Mo.  466 :  Taylor  v.  Carondelet  22  Mo.  105. 

Equity  has  no  power  to  avoid  the  provisions 
of  a  statute  limiting  a  lessee  to  six  months 
in  which  to  regain  possession  after  he  has  been 
dispossessed  for  breach  of  condition.  Gorman 
V.  Low.  2  Edw.  Ch.  324. 

Equity  will  not  Interpose  to  relieve  from  a 
forfeiture  under  a  statute  providing  that  upon 
failure  to  make  payments  for  public  land  at  the 
time  specified  in  the  contract,  all  right  of  the 
purchaser  shall  cease.  Where  the  expression 
of  the  legislative  will  is  clear  and  explicit, 
equity  cannot  defeat  its  operation  on  the  ground 
that  It  Is  harsh  and  severe.  Smith  v.  Mariner, 
5  Wis.  551,  68.  Am.  Dec.   73. 

In  Keating  v.  Sparrow,  1  Ball  ft  B.  373, 
where  a  tenant  had  Incurred  a  forfeiture  under 
the  statute  for  failure  to  pay  a  renewal  tine 
at  the  time  specified,  the  court  says  that  the 
principle  that  equity  will  relieve  against  for- 
feitures when  compensation  can  be  made  is  ap- 
plicable to  cases  of  contract  between  the  par- 
ties, but  not  to  the  provisions  of  an  act  of 
Parliament  or  conditions  in  law.  The  true 
ground  of  relief  against  penalties  is  when,  from 
the  original  Intent  of  the  case,  the  penalty 
is  designed  only  to  secure  the  money. 

Keating  v.  Sparrow  was  recognized  in  Re 
Brain,  L.  R.  18  Eq.  389,  which  involved  the 
forfeiture  of  a  lease  of  a  government  mine ;  but 
the  court  refused  the  relief  in  that  case  be- 
cause the  time  In  which,  in  analogy  to  the  stat- 
ute governing  the  rights  between  landlord  and 
tenant  it  might  have  been  granted,  had 
passed. 
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But  where  a  statute  provides  for  the  lease 
of  government  land  by  an  instrument  which 
shall  contain  the  usual  covenant  for  payment  of 
rent,  and  a  condition  for  re-entry  on  nonpay- 
ment thereof,  equity  will  regard  the  clause  as 
subject  to  the  ordinary  rule  that  equity  will 
relieve  from  a  forfeiture  for  noncompliance 
therewith.  Atty.  Gen.  v.  Ettershank,  L.  B. 
U    I*.    C.    354. 

The  forfeiture  of  a  lease  by  a  municipal  cor- 
poration under  authority  of  the  legislature  for 
nonpayment  of  rent  cannot  be  relieved  against. 
Carondelet  v.  Wolfert,  89  Mo.  805. 

X.  Btaiutory  furisdiotion. 

As  has  already  been  stated  supra.  III.,  b^  5. 
as  soon  as  the  English  House  of  Lords  refused 
to  grant  relief  in  cases  of  failure  promptly  to 
renew  leases  a  statute  was  passed  providing 
for  such  relief.  Other  statutes  have  been 
passed  regulating  the  relief  of  tenants,  and  the 
powers  of  the  court  in  such  cases  are  very  large- 
ly controlled  by  the  provisions  of  the  statutes. 

By  statute,  in  New  York,  equity  is  given 
jurisdiction  of  a  suit  to  avoid  a  forfeit- 
ure for  nonpayment  of  rent  Horton  v.  New 
York  C.  ft  H.  R.  R.  Co.  12  Abb.  N.  C.  30.  Af- 
firmed in  102  N.  Y.  697. 

The  Irish  act  of  19  ft  20  Geo.  III.  provided 
that  equity,  upon  adequate  compensation  being 
made,  shall  relieve  tenants  against  lapse  of 
time  for  payment  of  rent  if  no  circumstances  of 
fraud  be  proved,  unless  it  shall  appear  that 
after  a  demand  made  the  tenant  refused  or 
neglected  to  renew  within  a  reasonable  time 
after  such  demand.  Therefore  the  court  will 
relieve  from  a  forfeiture  for  delay  in  payment 
of  rent  or  renewal  of  the  lease  where  the  delay 
is  satisfactorily  accounted  for.  Jessop  v.  King. 
2  Ball  ft  B.  81. 

Under  the  Irish  tenantry  acts,  the  right  of 
equity  to  relieve  was  limited  to  cases  of  mere 
negligence.  Jackson  v.  Saunders,  2  Dow,  P.  C. 
442. 

Under-tenants  are  entitled  to  relief  under 
the  Irish  acts.  Bemey  v.  Moore,  2  Ridgw.  P. 
C.  310. 

Under  a  statute  providing  that  upon  neglect 
to  renew  a  lease  at  the  time  specified,  courts  of 
equity,  upon  adequate  compensation  being 
made,  shall  relieve  the  tenant  against  lapse  of 
time  If  no  circumstances  of  fraud  be  proved 
against  him,  unless  it  be  proved  that  the 
landlord  had  demanded  the  payment  of  the  fine 
and  the  same  had  been  refused  or  neglected 
to  be  paid  within  a  specified  time,  renewal  will 
not  be  decreed  in  equity  where  the  tenant 
refuses,  for  a  number  of  years  after  demand,  to 
comply  with  it;  and  inability  to  comply  Is  no 
excuse.  Mountnorris  v.  White,  2  Dow,  P. 
C.  459. 

In  Doe  e0  dcm,  Hltchings  v.  Lewis,  1  Bnrr. 
619,  it  is  stated  that  the  purpose  of  the  act  of 
4  Geo.  H.,  chap.  28,  was  to  require  the  tenant 
to  take  his  proceedings  to  secure  relief  fron^ 
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Albert  L.  GORDON,  Appt,, 

V. 

Alice  G.  RICHARDSON. 

(186  Mass.  492.) 

1.  A  tenant  cannot  be  relieved  front  f or- 
feitnre  of  bis  term  because   of   breach    of 

his  covenant  to  pay  taxes  after  the  premises 
have  been  sold  because  of  his  default,  since 
he  can  no  longer  perform  bis  covenant,  or 
make  compensation  for  the  breach,  so  as  to 
entitle  himself  to  equitable  relief. 

2.  Tbat  tbere  is  evidence  in  tbe  record 
tbat  a  tenant  permitted  tbe  premises 
to  be  sold  for  taxes  in  violation  of  his  cove- 
nant through  mistake  does  not  require  a  re- 
versal of  a  Judgment  dismissing  his  bill  for 
equitable  relief  from  a  forfeiture  claimed  on 
that  ground,  where  there  Is  no  statement  of 
facts  found,  or  of  rulings  made ;  since  it  can- 
not be  held  to  have  been  error  to  refuse  to 
give  credence  to  such  evidence. 

3.  One  ItlinflT  a  bill  for  relief  from  a 
forfeiture,  at  law,  of  a  lease,  will  not  be 
heard  to  contend  that  the  entry  of  the  land- 
lord was  Invalid  because  there  was  no  for- 
feiture. 

(May   17,   1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Suffolk  County 
in  favor  of  defendant  in  an  action  brought 
to  secure  relief  from  an  attempted  forfei- 
ture of  a  lease.     Affirmed. 

Plaintiff  had  taken  a  lease  of  property  on 
Winter  street,  Boston,  under  an  instrument 


which  reserved  a  right  of  entry  for  breadi  of 
covenant,  and  provided  that  ''thereupon  the 
lessor  may,  at  discretion,  relet  the  premises, 
or  any  part  thereof,  at  the  risk  of  the  lessee, 
who  shall  remain  for  the  residue  of  the  term 
responsible  for  the  rent,  taxes,  and  water 
rates  herein  reserved,  and  shall  be  credited 
with  such  sums,  only,  as  shall  be  by  the 
lessor  actually  realized." 

Plaintiff  sublet  the  premises,  permitted 
some  taxes  to  become  in  arrear,  and  defend- 
ant entered  for  breach  of  covenant,  and 
made  a  new  contract  with  the  sublessee. 

Further  facts  appear  in  the  opinion. 

Mr,  Charles  R.  Darling,  for  appellant: 

Under  the  provision  of  the  lease,  the 
plaintiff  is  to  continue  to  pay  rent,  eo 
nomine,  and,  as  one  who  pays  rent  is  a  ten- 
ant, the  attempt  is  to  retain  him  as  a  tenant 
while  denying  him  the  tenant's  right  to  pos- 
session of  the  premises. 

Accepting  a  sum  of  money  as  rent  eo 
nomifie,  after  an  alleged  forfeiture,  operates 
as  a  waiver  of  the  forfeiture,  although  the 
landlord  may  protest  that  he  does  not  waive 
it. 

Croft  V.  Lumley,  5  El.  &  Bl.  648;  Daven- 
port V.  Queen,  L.  R.  3  App.  Cas.  115;  Smith 
v.  McEnany,  170  Mass.  26,  64  Am.  St.  Hep. 
272,  48  N.  E.  871. 

If  the  defendant  had  a  right  of  re-entry 
under  the  lease,  he  parted  with  it  by  the 
lease  to  Bailey,  since  he  thereby  parted  with 
the  reversion,  and  the  right  of  re-entry  at- 
tends the  reversion. 


a  forfeiture  within  a  specified  time,  or  be  barred 
from  all  relief. 

Under  the  statute  4  Geo.  II.,  relief  can  be 
given  the  tenant  only  in  case  the  breach  is 
for  nonpayment  of  rent.  Wadman  v.  Calcraft, 
10  Ves.  Jr.  67. 

Under  the  English  act  of  4  Geo.  II.,  It  Is  not 
necessary  that  the  arrears  of  rent  be  brought 
Into  court  to  entitle  the  lessee  to  relief. 
Bowser  v.  Colby,  1  Hare,  109. 

The  English  statute  of  22  &  2S  Vict,  chap.  35, 
provides  for  relief  from  forfeiture  for  failure 
to  insure,  and  applies  to  contracts  made  before 
as  well  as  after  Its  passage.  Page  v.  Bennett 
6  Jur.  N.  B.   419. 

And  so  the  provisions  of  the  act  of  44  ft 
46  Vict,  chap.  41,  for  the  relief  of  the  tenant 
were  held  to  extend  to  breaches  committed  be- 
fore the  enactment  of  that  statute,  and  to  pro- 
ceedings pending  when  they  came  Into  opera- 
tion. Qu  liter  V.  Mapleson,  L.  R.  9  Q.  B.  Dlv. 
672. 

In  Croft  V.  London  &  C.  Banking  Co.  L.  R.  14 
Q.  B.  Div.  347,  Cotton,  L.  J.,  says  that  the 
terms  Imposed  by  the  statute  governing  tne 
rights  of  tenants  as  to  payment  of  rent  and 
costs  are  conditions  imposed  by  the  act,  without 
compliance  with  which  the  Injunction  to  re- 
strain ejectment  for  nonpayment  of  rent  could 
not  be  granted  by  the  court. 
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The  statute  in  England  authorizes  relief 
from  forfeiture  for  nonpayment  of  rent  and 
failure  to  Insure  in  proper  cases.  Bamford  v. 
Creasy,  3  Glif.  676. 

In  Swanton  v.  Biggs,  Beaty,  170,  the  court 
says  it  was  the  object  of  the  statute  to  give 
an  evicted  tenant  a  remedy  for  fraud, — rein- 
statement in  case  he  paid  his  arrears  of  rent 
within  a  specified  time;  and  that  the  court 
could  not  take  Into  consideration  breaches  of 
other  conditions  In  the  lease  for  the  purpose 
of  defeating  that  remedy. 

Failure  to  give  the  notice  required  by  the 
act  of  1881  is  ground  for  relief  in  equity. 
North  London  Freehold  Land  &  House  Co.  v. 
Jaques,  49  L.  T.  N.  S.  659.     [1883]  W.  N.  187. 

Under  the  statute,  when  a  demand  is  made 
the  neglect  to  pay  when  it  goes  beyopd  what 
is  a  reasonable  time  for  payment,  ceases  to  be 
mere  neglect  and  becomes  wilful.  Barrett  v. 
Burke,  5  Dow,  1. 

Under  the  Canadian  statute  (Ont  Rev.  Stat 
chap.  143,  9  22)  providing  that,  If  the  lessee  ob- 
tain equitable  relief  he  shall  hold  and  enjoy 
etc.,  he  is  not  entitled  to  relief  from  for- 
feiture for  nonpayment  of  rent  as  matter  of 
right  without  regard  to  the  collateral  equities. 
Coventry  v.  McLean,  21  Ont  App.  Rep.  176. 
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Dumpor's  Case,  4  Coke,  119;  Wright  v. 
Burroughes,  3  C.  B.  685. 

Conditions  in  leases  are  intended  as  secu- 
rity, and  are  enforceable  only  for  that  pur- 
pose. Where  compensation  can  be  made  for 
the  breach,  that  is  all  that  can  be  demanded. 

2  Story,  Eq.  Jur.  13th  ed.  §§  1314-1316; 
2  Piatt,  Leases,  pp.  475,  479,  482;  2  Taylor. 
Land.  &  T.  8th  ed.  §§  495,  496  ;Tiedeman, 
Eq.  Jur.  §  35 ;  Maotier  v.  Oabom,  146  Mass. 
399,  4  Am.  St.  Rep.  323,  16  N  .E.  641 ;  Lun- 
din  y.  SchcBffel  167  Mass.  465,  45  N.  E.  933. 

Breach  of  covenant  to  pay  taxes  comes 
within  the  rule. 

Lundin  v.  Schopffel,  167  Mass.  465,  45  N. 
E.  933;  Giles  v.  Austin,  62  N.  Y.  486;  Hagar 
V.  Buck,  44  Vt.  285,  8  Am.  Rep.  368. 

For  most  purposes,  a  tax  sale  is  consid- 
ered to  create  an  encumbrance  rather  than 
to  devest  the  title,  so  long  a«  the  right  of 
redemption  remains. 

Stuart  y.  Reliance  Ins.  Co,  179  Mass.  434, 
60  N.  E.  929. 

Indulgence  by  the  landlord  may  prevent 
him  from  taking  advantage  of  delay  in  pay- 
ment by  the  tenant. 

Thropp  v.  Field,  26  N.  J.  Eq.  82;  Horton 
V.  New  York  C.  d  H.  B.  R.  Co.  12  Abb.  N.  C. 
30. 

It  is  no  objection  to  the  maintenance  of 
this  bill  that  the  overdue  rent  and  taxes 
were  not  paid  before  bringing  the  bill.  This 
is  not  required  when  the  landlord  is  in  pos- 
session, as  here,  and  no  injunction  is  grant- 
ed against  him  pending  suit. 

2  Piatt,  Leases,  p.  479;  Bowser  v.  Colby. 
1  Hare,  109;  Atkins  v.  Chilson,  11  Met.  112; 
Thomas  v.  Seals,  154  Mass.  51,  27  N.  E. 
J004. 

The  alienation  to  Bailey  by  the  lease  given 
to  him  by  the  defendant  does  not  a£fect  the 
plaintiff's  right  to  relief;  Bailey  takes  sub- 
ject to  all  the  equities  of  the  plaintiff. 

Ahrams  v.  Watson,  59  Ala.  524. 

Mr.  Harvey  N.  Shepard,  for  respond- 
ent: 

The  provision,  in  the  indenture,  for  for- 
feiture on  nonpayment  of  rent  and  taxes,  is 
good  in  law,  and  enforceable. 

Brand  v.  Frumveller,  32  Mich.  215;  Allen 
v.  Dent,  4  Lea,  676;  Morrill  v.  De  la  Gran- 
ja,  99  Mass.  383. 

In  this  cause  there  is  no  accident  or  mis- 
take for  the  petitioner  to  plead;  but,  on  the 
contrary,  his  neglect  was  deliberate  and  wil- 
ful, and  in  the  face  of  repeated  warnings. 
His  petition  is  without  equity. 

Bamet  v.  Passumpsic  Tump.  Co.  15  Vt. 
757;  Gregory  v.  Wilson,  9  Hare,  683;  Hill 
V.  Barclay,  18  Ves.  Jr.  56. 

The  petitioner  cannot  be  restored,  as 
prayed  by  his  bill  of  complaint,  without  in- 
jury to  Byron  E.  Bailey ;  and  it  would  be  a 
hardship  to  compel  Mr.  Bailey,  who  is  with- 
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out  fault,  to  become  again  a  subtenant  of  the 
petitioner.  The  court,  therefore,  will  not 
interfere. 

Kerr,  Fraud  &  Mistake,  436;  Giles  v.  Aw 
Hn,  62  N.  Y.  486. 

Iioring,  J.,  delivered  the  opinion  of  the 
court: 

The  ground  on  which  a  tenant  gets  relief 
in  equity  from  the  forfeiture  of  his  estate 
for  a  failure  to  pay  rent  is  that  in  equity 
the  landlord's  right  of  re-entry  is  given  as 
security  for  the  payment  of  the  rent,  and 
on  the  rent  being  paid  the  very  thing  is  done 
for  which  the  security  was  given;  and,  al- 
though the  payment  in  that  case  is  made 
after  it  is  due,  on  interest  being  paid  com- 
pensation is  made  for  the  delay  in  perform- 
ance, and  on  compensation  being  made  the 
plaintiff  is  entitled  to  relief.  Peachy  v. 
Somerset,  1  Strange,  447 ;  Hill  v.  Barclay,  IC 
Ves.  Jr.  402,  and  18  Ves.  Jr.  56;  Reynolds 
V.  Pitt,  19  Ves.  Jr.  134;  Howard  v.  Fan- 
«^u;eL1895]2  Ch.  589.  The  Massachusetts 
cases  are  Atkins  v.  Chilson,  11  Met  112; 
Sanborn  v.  Woodman,  5  Cush.  36.  See  also, 
in  this  connection.  Stone  v.  Ellis,  9  Cush. 
95:  Hancock  v.  Carlton,  6  Gray,  39,  ex- 
plained in  Mactier  v.  Osbom,  146  Mass. 
399,  402,  4  Am.  St.  Rep.  323,  15  N.  E.  641. 

But  that  does  not  cover  the  case  before 
us.  In  this  xiase  the  defendant  entered  for 
breach  of  the  covenant  to  pay  taxes,  as  well 
as  for  breach  of  the  covenant  to  pay  rent. 
When  he  exercised  his  right  of  re-entry  in 
September,  1902,  not  only  was  the  tax  for 
1900  not  paid,  but  the  estate  of  the  defend- 
ant had  been  sold  because  of  the  plaintiff's 
failure  to  i>ay  this  tax  as  he  had  covenanted 
to  do.  The  defendant's  estate  had  been  f>o]d 
to  pay  this  tax  in  the  June  preceding  the 
September  when  the  defendant  entered  on 
the  estate.  The  thing  here  in  question  se- 
cured by  the  right  of  re-entry  not  only  has 
not  been  performed,  but  it  cannot  be  per- 
formed now.  The  tax  for  1900  has  been 
paid,  and  no  longer  can  be  paid  by  the  plain- 
tiff. The  tax  was  paid  to  the  collector  by 
the  application  thereto  of  the  proceeds  of 
the  tax  sale.  There  is  a  right  to  redeem 
this  tax  title,  but  the  tax  has  been  paid,  and 
the  thing  secured  by  the  landlord's  right  of 
re-entry  can  no  longer  be  performed  by  th** 
tenant.  By  the  very  terms  of  the  covenant 
secured  by  the  forfeiture,  any  performance 
of  it  is  at  an  end,  and  that  is  the  end  of 
the  plaintiff's  application  for  relief  from  the 
forfeiture  in  the  case  at  bar. 

Moreover,  if  it  were  permissible  to  look 
behind  the  terms  of  the  covenant  here  in 
question  to  what  might  be  termed  its  true 
nature  and  substance,  the  plaintiff  would 
gain  nothing.  If  you  look  beyond  its  terms, 
the  real  substance  and  nature  of  a  covenant 
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to  pay  taxes  assessed  on  the  demised  prem- 
ises is  to  protect  and  hold  harmless  the  land- 
lord's estate.  When  the  breach  of  the  cov- 
enant has  reached  the  stage  where  the  land- 
lord's estate  has  been  sold  to  pay  the  taxes 
which  the  tenant  should  have  paid,  and 
through  the  default  of  the  tenant  a  para- 
mount outstanding  title  has  come  into  ex- 
istence, we  have  a  breach  of  covenant  for 
which  the  plaintiff  fails  to  show  that  com- 
pensation can  be  made.  It  is  like  the 
breach  of  a  covenant  to  insure  or  repair, 
where  equity  does  not  ordinarily  grant  re- 
lief against  forfeiture  of  the  tenant's  estate. 
Mactier  v.  Oshom,  146  Mass.  399,  402,  4 
Am.  St.  Rep.  323,  15  N.  E.  641.  Hill  v. 
Barclay,  16  Ves.  Jr.  402,  and  18  Ves.  Jr.  56 
(overruling  Lord  Erskine's  opinion  in'fifan- 
ders  V.  Pope,  12  Ves.  Jr.  282,  which  never 
went  to  decree,  page  294) ;  Reynolds  v.  Pitiy 
19  Ves.  Jr.  134;  Bracehridge  v.  Buckley,  2 
Price,  200;  Qreen  v.  Bridges,  4  Sim.  96. 
Lord  Erskine's  opinion  in  Sanders  v.  Pope 
was  in  effect  that  the  forfeiture  of  a  lease- 
hold estate  for  breach  of  a  collateral  cove- 
nant stood  on  the  same  ground  at  common 
law  as  that  on  which  the  forfeiture  of  a 
bond  stands  under  Stat.  8  &  9  Wm.  III., 
chap.  11,  §  8,  which  (as  Baron  Parke  said 
in  Beckham  v.  Drake,  2  H.  L.  Cas.  579,  629 ) 
''in  effect  makes  the  bond  a  security  only 
for  the  damages  really  sustained."  But 
that  view  did  not  prevail.  It  is  settled  that 
in  case  of  waste  {Peachy  v.  Somerset,  1 
Strange,  447 ) ,  in  case  of  a  breach  of  a  cove- 
nant to  make  repairs  {Hill  v.  Barclay,  16 
Ves.  Jr.  402,  and  18  Ves.  Jr.  b^\Bracehridge 
V.  Buckley,  2  Price,  200),  and  in  case  of  the 
breach  of  a  covenant  to  insure  {Reynolds  v. 
Pitt,  19  Ves.  Jr.  134;  Qreen  v.  Bridges,  4 
Sim.  96),  it  being  impossible  for  the  tenant 
to  show  affirmatively  that  compensation  can 
be  made,  relief  ordinarily  will  not  be  given. 
It  was  this  which  C.  Allen,  J.,  had  in  mind 
in  Lundin  v.  Schoeffel,  167  Mass.  465,  469, 
45  N.  E.  933,  when  he  said  of  the  case  then 
before  the  court  that  it  'Svas  not  like  a  case 
where  the  omission  caused  a  present  injury 
or  increase  of  risk  to  the  lessors,  as  in  the 
case  of  waste,  nonrepair,  or  noninsurance." 
The  lack  of  recent  cases  in  England  is  owing 
to  the  fact  that  relief  is  given  by  statute  in 
case  of  covenants  other  than  the  covenant 
to  pay  rent.  Stat.  22  &  23  Vict.  chap.  35, 
§  4,  authorized  relief  in  case  of  the  breach  of 
a  covenant  to  insure,  and  Stat.  44  &  45  Vict, 
chap.  41,  §  14,  in  case  of  all  other  covenants 
except  the  covenant  to  pay  rent  (see  clause 
8  of  §  14),  in  which  case  a  bill  must  be 
brought  within  six  months  from  the  execu- 
tion putting  the  landlord  in  possession,  by 
force  of  Stat.  4  Geo,  II.  chap.  28.  It  is  set- 
tled that,  if  a  bill  is  brought  within  the 
time  allowed  for  relief  against  a  forfeiture 
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for  breach  of  a  covenant  to  pay  rent,  tho 
relief  is  given  at  common  law.  Howard  v. 
Fanshau>e  [1895]  2  Ch.  589;  Stanhope  v. 
Haworth,  3  Times,  L.  R.  34.  As  to  the  pur- 
pose of  Stat.  4  Geo.  II.  chap.  28,  see  Lord 
Mansfield  in  Doe  ex  dem,  Hitchings  v. 
Leuns,  1  Burr.  614,  619,  and  Wigram,  V. 
C,  in  Bowser  v.  Colby,  1  Hare,  109,  125. 

From  what  has  been  said  it  is  apparent 
that  we  are  not  prepared  to  go  so  far  as  the 
court  of  appeals  went  in  its  opinion  in 
Giles  V.  Austin,  62  N.  Y.  486, 493.  The  facts 
in  that  case  are  stated  in  6  Jones  &  S.  215, 
and  it  appears  that  the  failure  to  pay  the 
taxes  in  that  case  was  in  fact  through  acci- 
dent and  mistake,  although  that  was  not  re- 
lied on  in  the  opinion  of  the  court. 

There  is,  however,  jurisdiction  to  relieve 
against  a  forfeiture  for  breach  of  collateral 
covenants,  if  the  breach  came  through  acci- 
dent or  mistake.  This  was  established  in 
this  conmionwealth  in  Mactier  v.  Oshom, 
146  Mass.  399,  4  Am.  St.  Rep.  323,  15  N.  £. 
641,  following  the  suggestion  of  Lord  Eldou 
in  Hill  V.  Barclay,  18  Ves.  Jr.  56,  62, 
Affirmed  in  Bamford  v.  Creaky,  3  Giff.  675, 
680,  and  Bargent  v.  Thomson,  4  Giff.  473. 
If  it  be  assumed  in  favor  of  the  plaintiff 
that  he  could  have  relief  here  on  proving 
that  it  was  through  an  accident  or  a  mis- 
take on  his  part  that  the  nonpayment  of 
the  1900  taxes  went  to  a  sale,  yet  the 
decree  in  the  case  at  bar  must  be  affirmed. 
The  case  comes  here  by  appeal  from  a  decree 
dismissing  the  bill.  The  evidence  is  before 
us,  but  there  is  no  statement  of  facts  found, 
or  of  rulings  made.  The  decree,  so  far  as 
it  involves  matters  of  fact,  is  to  stand,  un- 
less it  appears  by  the  evidence  to  be  clearly 
erroneous.  Brown  v.  Brown,  174  Mass.  197, 
76  Am.  St.  Rep.  303,  54  N.  E.  532;  Dickin 
hon  V.  Todd,  172  Mass.  184,  51  N.  E.  976: 
5.-.  K,  Edwards  Hall  Co  v.  Dresser,  168 
Mass.  136,  46  N.  E.  420;  Lundin  v.  Schoeffel, 
167  Mass.  465,  45  N.  E.  933.  See  also  Blos- 
som V.  Negus,  182  Mass.  515,  65  N.  E.  846. 
It  is  enough  that  the  presiding  judge  who 
saw  the  plaintiff  on  the  stand  may  not  have 
given  credit  to  the  excuse  which  he  made, 
namely,  that  the  sale  for  the  1900  tax  was 
made  earlier  than  usual. 

We  have  not  considered  the  plaintiff's  ar- 
gument that  tlif-re  was  no  forfeiture  of  the 
lease.  Wc  are  of  opinion  that,  in  a  bill  in 
equity  to  be  r<»jieve(i  from  a  forfeiture  at 
!aw,  it  is  itof'  (ijren  to  him  to  make  the  con- 
tention that  there  is  no  forfeiture  at  law. 
Such  a  case  comes  within  Pitkin  v.  Spring- 
field,  112  Mass.  509,  in  which  it  was  held 
that,  in  a  petition  for  compensation  for  land 
taken,  it  was  not  open  to  contend  that  the 
statute  providing  for  the  taking  was  uncon- 
stitutional, or  that  the  taking  was  invalid. 
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See  also,  in  this  connection,  Smith  v.  Val- 
ence, 1  Rep.  in  Ch.  169.  The  case  of  Bos- 
ton d  M.  R.  Co,  V.  Oraham,  179  Mass.  62, 
60  N.  E.  405,  stands  on  its  special  circum- 
stances. Whether  the  plaintiff  could  have 
attached  the  forfeiture  at  law  and  filed  this 


bill  in  case  he  was  unsuccessful  at  law  (see 
Moore  v.  Sanford,  161  Mass.  285,  7  L.  R.  A. 
151,  24  N.  £.  323),  or  must  in  such  a  ease 
make  his  election  in  the  first  instance,  it 
is  not  necessary  to  consider. 
Decree  affirmed. 


INDIANA  SUPREME  COURT. 


Lida  M.  GARRIGUE,  Impleaded,  etc.,  Appt., 
V. 

Jacob  KELLER. 


(. 


.Ind. 


.) 


1.  That  a  note  for  tbe  payment  of  wbicb 
a  n&arrled  ^ronian  becomes  snrety       is 

made  payable  in  a  state  where  such  contract 
is  invalid  will  not,  although  the  suit  is 
brought  In  that  state,  defeat  her  liability  if 
the  contract  was  valid  at  her  domicil,  where 
it  was  executed. 

a.  The  cxeontlon  of  a  rene^val  note  in 
consideration  of  tbe  surrender  of  one 
npon  ivblcb  tbe  slflrner  vra«  liable  as 
surety  will  bind  him  as  principal,  as  between 
himself  and  the  payee. 

8.  Tbe  admission  of  evidence  of  a  eon- 
-rersation  between  the  maker  and  payee  of 
a  note  as  to  the  law  by  which  it  shall  be 
governed,  which  took  place  in  the  alMence  uf 
the  surety,  is  not  reversible  error  upon  com- 
plaint of  the  surety,  where  the  conversation 
merely  cori*oborated  the  effect  of  the  contract 
Itself,  and  there  was  no  evidence  to  the  con- 
trary. 

4.  Failure  to  set  out  Instructions  to 
vt'bicb  objection  is  made,  as  required  by 
rule  of  court  will  waive  the  objection. 

6.  Delivery  of  notes  Into  tbe  ntall,  to  be 
fomrarded  to  anotber  state  in  accord- 
ance with  the  understanding  between  maker 
and  payee,  u>mpleteR  the  delivery  so  as  to 
make  the  contract  one  to  be  governed  by  the 
laws  of  the  state  where  the  postoflSlce  is  lo- 
cated. 

6.  Tbe  enforcement  of  a  contract  of 
suretysblp  aorainst  a  married  ivoman, 
which  is  valid  in  the  state  wherei  made,  is  not 
impossible  in  another  state,  as  violative 
of  its  public  policy,  merely  because  its  stat- 
utes forbid  her  to  bind  herself  by  such  a  con- 
tract. 

(May  23,  1905.) 

APPEAL  by  defendant  Lida  M.  Garrigue 
from  a  judgment  of  the  Circuit  Court 
for  Noble  County  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  payment  of  cer- 
tain promissory  notes  out  of  the  property 


NoTK. — For  conflict  of  laws  as  to  capacity 
of  married  women  to  contract,  see  also,  in  this 
series.  Union  Nat.  Bank  v.  Chailman,  57  L.  R. 
A.  513,  and  note. 

For  conflict  of  laws  as  to  negotiable  paper, 
see  also  Spies  v.  National  City  Bank,  61  L.  R. 
A.   193,  and  note,  and  Cherry  v.   Sprague,  67 
L.  R.  A.  33. 
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of  a  married  woman,  who  signed  them  as 
surety.     Affirmed. 

The  facts  are  stated  in  the  opinion.  . 

Mr.  Ii.  "W.  "Welker,  for  appellant: 

It  matters  not  where  the  domicil  of  the 
maker  of  the  note  is  if  the  parties  fix  a  place 
for  the  performance  of  the  contract,  for  In 
such  case  the  parties  will  be  presumed  to 
have  contracted  with  reference  to  the  law  of 
the  place. 

Hunt  V.  Standarty  15  Ind.  36,  77  Am.  Dec 
79;  Butler  v.  Myer,  17  Ind.  77;  Browning 
V.  Merritt,  61  Ind.  425;  Midland  Steel  Co.  v. 
Citizens'  Nat.  Bank  (Ind.  AppO  72  N.  E. 
290;  Fordyce  v.  Nelson,  91  Ind.  447;  Cray 
v.  State,  72  Ind.  567;  Kopelke  v.  Kopelke, 
112  Ind.  435,  13  N.  £.  695;  Broum  v.  Jones, 
125  Ind.  375,  21  Am.  St.  Rep.  227,  25  N.  E. 
462;  Pritchard  v.  Norton,  106  U.  S.  124,  27 
L.  ed.  104,  1  Sup.  Ct.  Rep.  102;  Coghlan  v. 
South  Carolina  R.  Co.  142  U.  8.  101,  35  L. 
ed.  951,  12  Sup.  Ct.  Rep.  150;  Buchanan  v. 
Drovers*  Nat.  Bank,  5  C.  C.  A.  83,  6  U.  S. 
App.  566,  55  Fed.  223;  Basoom  v.  Zediker, 
48  Neb.  380,  67  N.  W.  148;  Baum  v.  Birch- 
all,  150  Pa.  164,  30  Am.  St.  Rep.  797,  24  Atl. 
620;  Bell  v.  Packard,  69  Me.  105,  31  Am. 
Rep.  251;  Milliken  v.  Pratt,  125  Mass.  374, 
28  Am.  Rep.  241 ;  Evans  v.  Beaver,  50  Ohio 
St.  190,  40  Am.  St.  Rep.  666,  33  N.  E.  043; 
Chapman  v.  Robertson,  6  Paige,  627,  31  Am. 
Dec  264 ;  22  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1325,  UU  4,  5,  6;  1  Beach,  Modem  Law  of 
Contracts,  §§  592,  595;  1  Dan.  N^.  Inst. 
3d  ed.  §  895;  Story,  Confl.  L.  8th  ed.  8  301a. 

The  court  erred  in  refusing  to  enter  judg- 
ment in  favor  of  appellant,  Lida  M.  Gar- 
rigue. 

Frankel  v.  Michigan  Mut.  L.  Ins.  Co.  158 
Ind.  304,  62  N.  E.  703;  Geddes  v.  Blaok- 
more,  132  Ind.  551,  32  N.  E.  567;  Ohio  d  M. 
R.  Co.  V.  Stansberry,  132  Ind.  633,  32  N.  R 
218;  Shirk  y.  Wabash  R.  Co.  14  Ind.  App. 
127,  42  N.  E.  656;  Todd  v.  Fenton,  66  Ind. 
25 ;  Manning  v.  Gasharie,  27  Ind.  399 ;  Louis- 
ville, N.  A.  d  C.  R.  Co.  V.  Pedigo,  108  Ind. 
481,  8  N.  E.  027;  Toledo  d  W.  R.  Co.  v. 
Goddard,  25  Ind.  185;  Pittsburgh,  C.  d  8t. 
L.  R.  Co.  V.  Spencer,  98  Ind.  186;  Walkup  v. 
May,  9  Ind.  App.  409,  36  N.  E.  917;  Cin- 
cinnati I.  St.  L.  d  C.  R.  Co.  V.  Grames,  8 
Ind.  App.  112,  34  N.  E.  613,  37  N.  E.  421; 
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yational  Emoh,  Bank  y.  Berry ^  21  Ind.  App. 
261,  62  N.  E.  104;  DUixm  y.  Duke,  85  Ind. 
434;  Indianapolis  y.  Kingsbury,  101  Ind. 
200,  51  Am.  Rep.  749. 

AdmissionB  of  the  maker  of  a  note,  who 
is  not  making  a  defense,  are  not  competent 
against  a  surety  if  not  made  in  her  hearing. 

Pierce  y,  Ooldsberry,  35  Ind.  317;  Leach 
V.  Dickerson,  14  Ind.  App.  375,  42  N.  E. 
1031;  Bicketta  y.  Harvey,  78  Ind.  162; 
Smith  y.  Wagaman,  58  Iowa,  11,  11  N.  W. 
713;  Baker  y.  Brigga,  8  Pick.  122,  19  Am. 
Dee.  311;  Rogers  y.  Anderson,  40  Mich.  290; 
D.  M,  Osborne  d  Co.  y.  Bell,  62  Mich.  214, 
28  N.  W.  841. 

The  notes  in  controyersy  were  executed  in 
this  state,  and  made  payable  at  a  bank  in 
this  state;  consequently  they  are  governed 
by  the  laws  of  this  state. 

The  parties  fixing  the  place  of  perform- 
ance of  the  contract  as  the  Noble  County 
Bank,  Keiidallyille,  Indiana,  the  contract 
from  that  fact  alone  must  be  governed  by  the 
laws  of  this  state. 

Story,  Oonfl.  L.  §  241. 

Messrs,  R.  P.  Barr  and  Gl&Apin  Sc 
Denny  for  appellee. 

MontKOiiM'79  J',  delivered  the  opinion 
of  the  court: 

This  action  was  brought  upon  three  prom- 
issory Botes  executed  by  appellants  to  the 
Noble  County  Bank,  and  payable  at  said 
bank,  and  by  it  assigned  before  maturity  to 
appellee.  Appellee  filed  with  his  complaint 
an  affidavit  and  undertaking,  and  obtained  a 
writ  of  attachment  upon  which  certain  real 
estate  owned  by  appellant,  Lida  M.  Gar- 
rigue,  was  attached.  Appellant,  Lida  M. 
Garrigue,  answered  the  complaint,  first,  by 
general  denial,  and,  second,  by  alleging  her 
suretyship  and  coverture.  Appellee  replied 
in  three  paragraphs  to  the  second  paragraph 
of  answer;  First.  That  at  the  time  of  the 
execution  of  said  notes  said  appellant  was 
and  that  she  still  is,  a  resident  of  the  state 
of  Illinois;  that  said  notes  were  executed 
in  said  state;  and  that  under  the  laws  of 
said  state,  set  out  in  full,  she  had  the  capac- 
ity to  execute  said  notes  as  surety.  Sec- 
ond. The  same  averments  as  in  the  first, 
and  further,  that  said  notes  were  given  in  re- 
newal of  a  note  for  the  principle  sum  of  $3,- 
750,  executed  by  both  of  the  appellants  on 
the  30th  day  of  July,  1900,  in  the  city  of 
Chicago,  and  payable  in  said  city  in  one  year 
after  date,  for  money  loaned  and  paid  to 
Rudolph  H.  Garrigue  in  the  city  of  Chicago, 
lliird.  General  denial.  The  cause  was  tried 
by  a  jury,  and  a  general  verdict  returned  for 
appellee,  with  answers  to  interrogatories. 
Appellant  unsuccessfully  moved  the  court 
for  judgment  in  her  favor  upon  the  answers 
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ti)  interrogatories  and  for  a  new  trial,  and 
judgment  was  thereupon  rendered  in  favor 
of  appellee  for  $4,300  and  for  the  sale  of 
the  attached  real  estate. 

The  assignment  of  errors  requires  us  to 
review  the  decision  of  the  court  in  overrul- 
ing the  demurrer  to  the  first  and  second 
paragraphs  of  reply,  and  in  overruling  the 
motion  for  judgment  on  the  special  findings 
of  the  jury,  and  in  overruling  the  motion  for 
a  new  trial.  The  first  question  for  decision 
is  presented  by  appellant's  demurrer  to  the 
first  paragraph  of  reply,  and  is  this:  Is  a 
note  executed  in  Illinois,  by  a  married 
woman,  as  surety,  while  domiciled  in  that 
state,  but  made  payable  at  a  bank  in  this 
state,  valid  and  enforceable  in  Indiana? 
The  statute  of  Illinois  in  regard  to  contracts 
of  married  women,  in  force  at  the  time  of 
the  execution  of  the  notes  in  suit  and  at  all 
other  times  covered  by  this  controversy,  is  as 
follows:  "Contracts  may  be  made  and  lia- 
bilities incurred  by  a  wife,  and  the  same 
enforced  against  her,  to  the  same  extent  and 
in  the  same  manner,  as  if  she  were  unmar- 
ried; but,  except  with  the  consent  of  her 
husband,  she  may  not  enter  into  or  carry  on 
any  partnership  business  unless  her  husband 
has  abandoned  or  deserted  her,  or  is  idiotic 
or  insane,  or  confined  in  the  penitentiary." 
Kurd's  Rev.  Stat.  1903,  chap.  68,  §  6.  The 
Indiana  statute  applicable  to  the  matter 
under  consideration  is  as  follows:  "A  mar- 
ried woman  shall  not  enter  into  any  con- 
tract of  suretyship,  whether  as  indorser, 
guarantor,  or  in  any  other  manner;  and 
such  contract,  as  to  her,  shall  be  void.*' 
Burns's  Anno.  Stat.  1901,  §  6964.  The  de- 
cisions of  the  courts  of  different  states  upon 
the  question  before  us  are  in  irreconcilable 
confiict  and  in  hopeless  confusion.  It  has 
bectn  held  by  some  courts  that  when  con- 
flicting laws  affect  the  enforcement  of  a 
contract  like  the  one  in  suit  the  law  of  the 
domicil  of  the  maker  governs,  by  others  the 
law  of  the  place  of  execution,  by  others  the 
law  of  the  place  of  performance,  and  by 
others  the  law  of  the  place  of  enforcement. 
We  cannot  reconcile  the  cases,  or  harmonize 
the  divergent  views  contained  in  the  books, 
but  must  be  content  to  extract  therefrom 
such  principles  as  we  believe  to  be  sound,  and 
declare  the  law  as  it  is  and  ought  to  be  in 
this  state.  The  law  applicable  to  promis- 
sory notes  executed  in  one  state  and  payable 
in  another,  having  conflicting  laws,  may  be 
summed  up  as  follows:  (1)  All  matters 
bearing  upon  the  execution,  the  interpreta- 
tion, and  validity  of  the  note  including  the 
capacity  of  the  parties  to  contract,  are  to 
be  determined  by  the  law  of  the  place 
where  the  contract  is  made.  (2)  All 
matters  connected  with  the  payment,  indud- 
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ing  presontation,  notice,  demand,  protest, 
and  damages  for  nonpayment,  are  to  be 
r^^lated  by  the  law  of  the  place  where  by 
its  terms  the  note  is  to  be  paid.  (3)  All 
matters  respecting  the  remedy  to  be  pur- 
sued, including  the  bringing  of  suits,  service 
of  process,  and  admissibility  of  evidence,  de- 
pend upon  the  law  of  the  place  where  the 
action  is  brought.  Scudder  v.  Union  Nat. 
Bank,  91  U.  S.  406,  23  L.  ed.  245;  Bowles  v. 
Field,  78  Fed.  742;  Union  Nat,  Bank  v. 
Chapinan,  169  N.  Y.  538,  57  L.  R.  A.  513,  88 
Am.  St.  Rep.  614,  62  N.  E.  672;  Ruhe  v. 
Buck,  124  Mo.  178.  25  L.  R.  A.  178,  46  Am. 
St.  Rep.  439.  27  S.  W.  412;  Mendenhall  v. 
Qately,  18  Ind.  149.  A  contract  must  be 
construed  and  its  validity  determined  under 
the  laws  of  the  state  where  it  is  executed, 
unless  it  can  be  fairly  said  that  the  parties 
at  tlie  time  of  its  execution  clearly  mani- 
fested an  intention  that  it  should  be  gov- 
erned by  the  laws  of  another  state.  Orand 
V.  Livingaton,  4  App.  Div.  589,  38  N.  Y. 
Supp.  490;  F,  B,  Hauck  Clothing  Co,  v. 
Sharpe,  83  Mo.  App.  385;  Wharton,  Confl. 
L.  §  401.  If  a  contract  is  valid  in  the  state 
where  it  is  executed,  it  is  valid  everywhere. 
Miliiken  v.  Pratt,  125  Mass.  374,  28  Am. 
Rep.  241 ;  Wright  v.  Remington,  41  N.  J.  L. 
48,  32  Am.  Rep.  180;  Taylor  v.  Sharp,  108 
N.  C.  377,  13  S.  E.  138;  Holmes  v.  Reynolds, 
55  Vt.  39;  Miller  v.  Wilson,  146  111.  523, 
37  Am.  St.  Rep.  186,  34  N.  E.  1111;  Baer 
Bros,  V.  Terry,  106  La.  479,  29  So.  886; 
First  Nat.  Bank  v.  Mitchell,  34  C.  C.  A.  542, 
92  Fed.  565.  Applying  these  general  prin- 
ciples to  the  case  in  hand,  it  is  our  conclu- 
sion that  the  validity  of  the  notes  in  suit, 
as  to  the  appellant,  Lida  M.  Garrigue,  must 
be  determined  by  the  laws  of  Illinois,  where 
it  is  alleged  they  were  executed,  notwith- 
standing the  fact  that  the  place  of  payment 
was  in  Indiana.  It  the  notes  were  executed 
in  Illinois,  as  averred,  and  were  valid  there, 
the  designation  of  a  place  of  payment  in  this 
state  will  not  be  accepted  as  conclusive  evi- 
dence, or  as  clearly  manifesting  an  intention 
by  the  parties,  that  their  validity  should  be 
governed  by  the  laws  of  Indiana,  when  such 
an  interpretation  would  render  them  wholly 
void  as  to  one  of  the  makers.  This  conclu- 
sion is  supported  by  the  rule  of  sanity  and 
honesty  "that  no  contract  must  be  held  as 
intended  to  be  made  in  violation  of  the  law, 
whenever  by  any  reasonable  construction  it 
can  be  made  consistent  with  the  law,  and 
which  it  was  competent  for  the  parties  to 
adopt."  Bell  v.  Packard,  69  Me.  105,  31 
Am.  Rep.  251 ;  Wharton,  Oonfl.  L.  §  429.  The 
substantial  essence  of  a  contract  evidenced 
by  a  promissory  note  is  the  undertaking  by 
the  makers  to  pay  the  principal  sum  of 
money  named.  The  place  of  payment  is  an 
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incidental  matter.  The  makers  are  not  dis- 
charged from  their  principal  obligation  by 
an  unaccepted  tender  of  the  amount  owing 
at  the  time  and  place  designated  for  pay- 
ment, but  by  such  tender  are  released  only 
from  liability  for  damages,  which  otherwise 
would  accrue  from  nonpayment.  Makers 
of  promissory  notes  cannot  insist  that  they 
will  pay  at  the  place  designated  or  not  at 
all,  but  may  be  sued  upon  their  obligation 
and  payment  of  the  principal  amount  en- 
forced at  any  place  where  jurisdiction  over 
their  persons  or  property  may  be  acquired- 
In  the  case  of  Union  Nat.  Bank  v.  Chap- 
man, 109  N.  Y.  538,  57  L.  R.  A.  513,  88  Am. 
St.  Rep.  614,  62  N.  E.  672,  a  married  woman 
executed  a  note  as  surety,  in  Alabama,  pay- 
able in  Illinois,  and  the  court  said:  "It 
seems  clear  that  the  capacity  of  Mrs.  Chap- 
man to  contract  must  be  determined  by  the 
law  of  the  state  where  the  contract  was  exe- 
cuted, unless  it  can  fairly  be  said  that  she. 
at  the  time  of  the  execution  of  the  instru- 
ment, clearly  understood  and  intended  that 
it  should  be  governed  by  the  laws  of  another 
state.  Such  an  intention  or  understanding 
is  not  manifest  in  this  case."  In  the  case  of 
F,  B.  Hauck  Clothing  Co.  v.  Sharpe,  83  Mo. 
App.  385,  the  defendant  was  a  married 
woman,  and  resided  in  Missouri,  where  she 
executed  a  note  for  the  accommodation  of 
her  son,  and  made  it  payable  at  a  bank  in 
Indiana,  and  the  court  said:  "The  law  of 
the  place  of  performance  does  not  in  any 
way  affect  the  capacity  of  a  married  woman 
to  contract  in  a  state  which  authorized  her 
to  make  the  contract,  unless  made  with  ref- 
erence to  real  estate  situated  in  the  state  of 
performance,  or  it  is  apparent  from  the 
terms  of  the  contract  that  the  parties  in- 
tended to  incorporate  the  laws  of  the  state 
of  performance  in  the  contract."  From  the 
case  of  Wm,  Glenny  Ola^s  Co.  v.  Taylor,  99 
Ky.  24,  34  S.  W.  711,  we  quote  the  following 
paragraph:  "The  mere  fact  that  the  note 
was  made  payable  in  New  York,  and  received 
by  the  payee  in  that  city,  under  the  circum- 
stances of  this  case  is  not  sufficient  evidence 
of  the  fact  that  it  was  intended  the  law  of 
that  state  should  govern,  or  its  validity  to 
be  tested  by  the  statute  in  regard  to  usury. 
We  will  not  assume,  nor  does  the  evidence 
authorize  such  a  conclusion,  that  the  brother 
living  in  Washington  city,  and  executing  the 
note  in  that  place,  and  his  sister  executing 
the  note  in  Bracken  county,  Kentucky,  re- 
garded or  expected  their  liability  to  be  deter- 
mined by  the  statute  of  New  York,  and 
when  sued  in  Kentucky  could  defeat  the 
recovery  upon  the  paper  on  the  ground  that 
the  charge  of  the  extra  interest  rendered  the 
entire  obligation  void."  Our  statute  makes 
void,   at    her   option,   the   suretyship   con- 
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tracts  of  a  married  woman  executed  within 
this  state.  If  a  promissory  note  executed 
within  this  state  by  a  married  woman,  as 
surety,  by  merely  inserting  therein  that  it 
should  be  payable  in  Cincinnati,  Chicago,  or 
St.  Louis,  might  be  made  an  Ohio,  Illinois, 
or  Missouri  contract,  and  thereby  rendered 
valid  and  enforceable  against  her,  our  stat- 
ute would  be  easily  evaded,  and  its  beneficent 
provisions  in  a  large  measure  destroyed. 
We  cannot  so  construe  these  contracts,  but 
the  declarations  of  principles  above  quoted 
accord  with  our  views,  and  the  conclusion 
follows  that  appellee's  first  paragraph  of  re- 
ply was  sufficient,  and  the  demurrer  to  the 
same  was  rightly  overruled. 

Appellant  has  cited  a  number  of  Indiana 
cases,  in  some  of  which  the  court  has  said 
that  the  maker  of  a  promissory  note  will  be 
held  liable  according  to  the  place  where  it  is 
payable.  This  and  other  like  statements 
were  made  with  r^ard  to  the  liability  of  the 
maker  to  pay  interest  or  damages  after  pro- 
test; and  the  decisions  of  the  questions  prop- 
erly presented  in  those  cases  are  not  in  cori- 
fiict  with  the  result  reached  in  this  case.  In 
the  cases  of  Hunt  v.  Standart,  15  Ind.  33, 77 
Am.  Dec.  79,  and  Midland  Steel  Co.  v.  Citi- 
zens' Nat,  Bank  (Ind.  App.)  72  N.  E.  290, 
the  only  question  involved  was  the  liability 
of  the  indorsers.  In  the  cases  of  Butler  v. 
Myer,  17  Ind.  77;  Brotcning  v.  Merritt,  61 
Ind.  425;  Oray  v.  State,  72  Ind.  567;  and 
Kopelke  v.  Kopelke,  112  Ind.  435,  13  N.  E. 
605, — the  contention  related  only  to  the  rate 
of  interest  recoverable.  In  Fordyoe  v.  Nel- 
8onf  91  Ind.  447,  the  question  was  to  the 
negotiability  of  the  note,  and  in  Brawn  v. 
Jones,  125  Ind.  375,  21  Am.  St.  Rep.  227,  25 
N,  E.  452,  the  controversy  was  with  regard 
to  days  of  grace  and  the  time  of  protest. 

If  the  first  paragraph  of  reply  was  suffi- 
cient, it  follows,  also,  that  the  second  para- 
graph is  good.  The  second  paragraph,  in  ad- 
dition to  the  allegations  of  the  first,  averred 
that  the  notes  in  suit  were  given  in  pay- 
ment o^  a  prior  note  for  the  same  amount, 
executed  by  the  same  parties  in  the  state  of 
Illinois,  and  payable  in  that  state.  The  first 
note,  upon  the  facts  alleged,  was  a  valid  and 
enforceable  obligation  against  both  the  mak- 
ers. The  surrender  of  this  note  was  a  suffi- 
cient consideration  for  the  execution  of  the 
renewal  notes,  and  by  the  execution  of  the 
renewal  notes  the  appellant,  Lida  M.  Gar- 
rigue,  as  between  her  and  the  payee,  became 
bound,  not  as  surety,  but  as  principal. 
Vogel  v.  Leichner,  102.  Ind.  55,  1  N.  E.  554; 
Young  v.  Hart,  101  Va.  480,  484,  44  S.  E. 
703 ;  Savage  v.  Foee,  60  N.  H.  17 ;  New  York 
L.In8.0o.Y,MoKellar,  68  N.  H.  326, 44  Atl. 
516.  In  the  case  of  Young  v.  Hart,  101  Va. 
480,  484,  44  S.  £.  703,  the  court  said:  "The 
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circuit  court  was  of  opinion  that,  treating 
Mrs.  Young  as  a  mere  surety  on  the  Chicago 
notes,  which  she  had  the  unquestioned  capac- 
ity to  make,  she  could  have  been  sued  upon 
them  in  either  the  state  of  Pennsylvania  or 
the  state  of  Kentucky,  and  a  personal  judg- 
ment recovered  against  her,  and  that  the  re- 
newal of  the  notes  in  the  state  of  Pennsyl- 
vania under  the  facts  of  this  case  did  not 
release  her  nor  lessen  her  liability."  The 
court  did  not  err  in  overruling  appellant's 
demurrer  to  the  second  paragraph  of  reply. 

In  answer  to  interrogatories  propounded 
by  the  parties,  the  jury  found  the  following 
facts  specially:  That  the  three  notes  were 
given  in  renewal  of  a  note  for  $3,750,  dated 
July  30,  1900,  for  money  loaned  to  Rudolph 
H.  Garrigue,  and  upon  which  Lida  M.  Gar- 
rigue  was  surety,  and  for  the  payment  of 
which  collateral  security  was  pledged,  and 
which  note  was  signed  in  Chicago,  and  sent 
by  mail  to  the  Noble  County  Bank  at  Ken- 
dallville,  Indiana,  and  a  draft  for  the 
amount,  less  exchange  and  revenue  stamps, 
sent  by  mail  to  R.  H.  Garrigue  at  Chicago; 
that  the  notes  in  suit  were  executed  in 
Chicago,  Illinois,  where  the  said  Lida  M. 
Garrigue  then  resided,  and  ever  since  has 
resided,  and  that  at  and  before  that  time 
the  statute  hereinbefore  set  out  was,  and 
the  same  still  is,  in  force  in  said  state;  that 
said  notes  were  signed  by  Lida  M.  Gar- 
rigue as  surety  for  her  husband,  who,  with 
her  consent,  enclosed  them  in  a  sealed  letter, 
and  mailed  them,  with  a  draft  for  the  inter- 
est accrued  on  the  old  note,  at  Chicago,  di- 
rected to  the  Noble  County  Bank  at  Kendall- 
ville,  Indiana;  that  the  notes  were  prepared 
and  sent  by  the  bank  to  R.  H.  Garrigue  at 
Chicago,  who  inserted  the  words  "on  or  be- 
fore," and  signed  and  caused  his  wife  to  sign 
them,  and  that  the  signing  and  mailing  at 
Chicago  as  aforesaid  was  done  in  pursuance 
of  an  agreement  to  that  effect  between 
Rudolph  H.  Garrigue  and  appellee,  presi- 
dent, and  acting  for  said  bank;  that  the 
bank  received  said  notes  by  mail,  and  there- 
upon returned  the  old  note  by  mail  to  R.  H. 
Garrigue  at  Chicago,  and  subsequently  in- 
dorsed the  notes  to  appellee;  and  that  the 
bank  and  appellee  at  all  times  knew  that 
Lida  M.  Garrigue  was  surety  for  her  hus- 
band on  said  notes.  These  facts  were  not  in 
conflict  with  the  general  verdict,  but,  in  our 
opinion,  support  it;  and  what  has  already 
been  said  in  discussing  the  sufficiency  of  the 
replies  leads  to  the  conclusion  that  there 
was  no  error  in  overruling  appellant's  mo- 
tion for  judgment  in  her  favor  upon  the 
answers  to  interrogatories,  notwithstand- 
ing the  general  verdict. 

Appellant's  motion  for  a  new  trial  em- 
braced a  number  of  causes,  many  of  which 
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have  been  waived.  Appellee  testified  to  a 
oonversatioH  between  himself  and  Rudolph 
H.  Garrigue  had  at  Chicago  the  latter  part 
of  July,  1901,  with  regard  to  the  payment  or 
renewal  of  the  note  then  outstanding  and 
almost  due,  in  which  Mr.  Garrigue  said  that 
he  could  not  pay  the  note,  but  would  make 
new  notes  on  shorter  time,  and  have  his 
wife  sign  them,  and  the  notes  would  then  be 
sent  to  Kendallville,  and  that  a  wife  could 
sign  in  Illinois,  and  her  signature  would  be 
good  against  her  property;  and  appellee  said 
that  would  be  satisfactory.  Appellant,  Lida 
M.  Garrigue  insists  that  the  admission  of 
this  evidence  over  her  objection  was  error. 
Appellee  suggests  that  the  record  does  not 
show  that  she  was  not  present  during  this 
conversation.  Her  absence  is  not  shown,  un- 
less it  may  be  implied  from  the  objection 
itself.  As  we  have  already  shown,  it  will 
not  be  inferred  from  the  substance  of  the 
notes  themselves  that  they  were  Indiana  con- 
tracts, and  appellee's  case  was  already  made 
out,  without  reference  to  this  extraneous 
evidence.  If  the  notes  were  Illinois  con- 
tracts as  against  the  principal  maker,  they 
were  the  same,  also,  as  to  the  surety  under 
the  facts  of  this  case.  Appellant,  Lida  M. 
Garrigue  had  no  evidence,  other  than  the 
notes  themselves,  upon  which  to  re»t  her 
contention  that  they  were  Indiana  contracts. 
It  follows,  therefore,  that,  conceding  her 
absence,  and  that  she  could  not  be  bound  by 
the  conversation  to  which  objection  was 
made,  the  utmost  that  may  be  said  is  that 
the  evidence  was  harmless. 

Exceptions  were  taken  to  the  giving  and 
refus:il  of  the  court  to  give,  upon  request, 
a  number  of  instructions.  The  general 
ground  of  the  objections  of  the  appellant  to 
these  instructions  was  predicated  upon  the 
view  that  the  law  of  the  place  of  payment 
governs  the  validity  of  the  notes.  This  sub- 
ject has  been  sufficiently  discussed. 

Objection  is  urged  to  instruction  No.  13 
given  by  the  court;  but  we  are  unable  to 
find  this  instruction,  either  in  full  or  in  sub- 
stance, set  out  anywhere  in  the  brief  of 
appellant,  and  must  treat  the  objection  as 
waived  for  noncompliance  with  subdivision 

5  of  rule  22  of  this  court  (55  N.  E.  vi.). 
Chicago  Terminal  Transfer  Co.  v.  Walton 
(Ind.)72  N.  E.  646;  Chicago  d  E,  R.  Co.  v. 
Lain  (Ind.  App.)   72  N.  E.  539;  Lake  Erie 

6  W.  R.  Co.  V.  UcFall  (Ind.)  72  N.  E.  552; 
Penn  Mut.  L.  Ins.  Co.  v.  Norcross,  163  Ind. 
379,  72  N.  E.  132;  Barricklow  v.  Stewart, 
163  Ind.  438,  72  N.  E.  128. 

The  remaining  question  presented  by  the 
motion  for  a  new  trial  is  whether  the  ver 
diet  of  the  jury  is  sustained  by  sufficient 
evidence,  or  is  contrary  to  law.  Appellant'p 
counsel  contends  that  the  notes  were  not 
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delivered  in  Illinois,  but  in  Indiana,  and,  if 
this  contention  is  true,  then  they  are  Indiana 
contracts,  and  the  judgment  must  be  re- 
versed. A  precedent  agreement  between  the 
principal  in  the  notes  and  the  appellee  act- 
ing for  the  payee  was  shown  by  the  evidence, 
according  to  the  terms  of  which  the  notes 
were  to  be  signed  by  the  makers  in  Chicago, 
and  eent  to  the  payee  by  mail.  They  were 
properly  signed  and  sealed  in  an  envelope 
addressed  to  the  payee,  and  delivered  to  the 
United  States  mail  in  the  City  of  Chicago, 
according  to  agreement,  and,  in  our  opinion, 
the  delivery  was  then  and  thereby  completed. 
Ir  the  case  of  Purviance  v.  Jones,  120  Ind. 
162,  16  Am.  St.  Rep.  319,  21  N.  E.  1099, 
Justice  Mitchell,  speaking  for  the  court  (p. 
164  of  120  Ind.,  p.  321  of  16  Am.  St.  Rep.,  p. 
1099  of  21  N.  K),  says:  ''While  it  is  not 
indispensable  that  there  should  have  been  an 
actual  manual  transfer  of  the  instrument 
from  the  maker  to  the  payee,  yet  to  consti- 
tute a  delivery  it  must  appear  that  the 
maker  in  some  way  evidenced  an  intention  to 
make  it  an  enforceable  obligation  against 
liimself,  according  to  its  terms,  by  surrender- 
ing control  over  it,  and  intentionally  placing 
it  under  the  power  of  the  payee,  or  of  some 
third  person  for  his  use/'  In  the  case  of 
Wm.  aienny  Class  Co.  v.  Taylor,  99  Ky.  24, 
34  S.  W.  711,  involving  conflicting  laws, 
Pryor,  Ch,  J.,  in  the  opinion  says:  "The 
note,  when  signed  by  Mary  D.  Bradford  in 
Kentucky,  and  inclosed  to  the  payee,  was 
an  executed  instrument;  as  much  so  as  if 
the  payee  had  been  present  and  the  note  de- 
livered to  her  in  Kentucky."  In  the  case  of 
Barrett  v.  Dodge,  16  R.  I.  740,  27  Am.  St. 
Rep.  777,  19  Atl.  530,  the  court,  speaking 
upon  the  question  under  immediate  consider- 
ation, said :  "In  the  absence  of  instructions 
to  the  maker  as  to  the  mode  by  which  he 
should  return  them  when  signed,  the  payees 
must  have  contemplated  that  the  maker 
would  return  them  by  the  natural  and  ordi- 
nary mode  of  transmitting  such  obligations, 
and  must  be  deemed  to  have  authorized  him 
to  so  return  them.  The  natural  and  ordi- 
nary mode  of  transmitting  them  waa  by 
mail,  the  mode  adopted  by  the  maker.  In 
such  cases  the  postoifice  may  be  regarded  as 
the  common  agent  of  both  parties, — of  the 
maker  for  the  purpose  of  transmitting  the 
note,  and  of  the  payee  for  the  purpose  of 
receiving  it  from  the  maker.  By  depositing 
the  note  in  the  mail  with  the  intent  that 
it  shall  be  transmitted  to  the  payee  in  the 
usual  way,  the  maker  parts  with  his 
dominion  and  control  over  it,  and  the  deliv- 
ery is,  in  legal  contemplation,  complete." 
We  €UMx>rdingly  conclude  that  the  notes  were 
fully  executed  by  delivery  in  the  state  of 
Illinois,  and  are  Illinois  contracts,  and,  un- 
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<ler  the  laws  of  that  state,  valid  against  both 
the  makers.  The  notes^  being  valid  under 
the  laws  of  Illinois^  are  equally  valid  and 
enforceable  in  this  state,  by  the  principle  of 
comity,  unless  their  enforcement  would  be 
contrary  to  good  morals,  or  in  violation  of 
public  policy,  or  forbidden  by  positive  law. 
It  is  clear  that  a  contract  of  suretyship  by 
a  married  woman,  executed  in  a  foreign 
etate,  is  not  in  itself  immoml,  nor  is  its 
enforcement  forbidden  by  our  laws.  In 
some  states,  where  the  common-law  disabil- 
ities of  married  women  still  exist,  it  has 
l)een  held  that  the  enforcement  of  such  an 
allied  contract  against  them  would  be  con- 
trary to  the  public  policy  of  the  state,  and 
that  it  was  nonenforceable  within  that  jur- 
isdiction. Almost  all  the  states  of  the  Union 
have  removed  substantially  all  the  disabili- 
ties of  married  women  to  contract,  and  in 
the  interests  of  conmierce  and  business,  and 
upon  the  principle  of  comity  among  the 
states,  have  sustained  and  enforced  contracts 
validly  executed  elsewhere,  although  the 
particular  oontraet,  if  executed  within  such 
etates,  would  have  been  unauthorized  and 
invalid.  In  the  case  of  Baer  Bros,  v.  Terry, 
105  La.  479,  20  So.  886,  the  supreme  court  of 
Louisiana,  speaking  to  this  point,  said:  "Nor 
do  we  agree  with  the  counsel's  contention 
that,  assuming  defendant  to  have  been  liable 
on  the  notes  before  she  came  to  this  state 
the  law  of  this  state  prohibiting  wives  from 
binding  themselves  for  the  debts  of  their  hus- 
bands precludes  recovery  against  her.  That 
law  is  satisfied,  and  its  whole  object  and 
purpose  is  accomplished,  when  Louisiana 
wives  are  protected  against  binding  them- 
selves for  the  debts  of  their  husbands.  This 
protection  is  not  extended  to  Missouri  wives, 
and,  if  these  bind  themselves  in  the  state  of 
their  domicil  for  the  debts  of  their  husbands, 
they  cannot  be  permitted  to  come  to  this 
state  to  be  divorced  from  their  obligations. 
When  defendant  crossed  our  borders  as  an 
immigrant  to  our  soil  the  debt  was  already 
hers,  and  it  has  continued  to  be  such. 
There  is  nothing  in  the  atmosphere  of  Louis- 
iana law  and  Louisiana  jurisprudence  to 
disintegrate  or  dissolve  valid  obligations. 
To  such  it  is  a  healthful  and  bracing  at- 
mosphere." See  also  Wright  v.  Remington, 
41  N.  J.  L.  48,  32  Am.  Rep.  180. 

We  hold,  in  accord  with  the  great  weight 
of  authority,  that  the  enforcement  of  the 
notes  in  suit  against  appellant,  Lida  M.  Gar- 
rigue,  is  in  no  sense  violative  of  the  public 
policy  of  this  state.  There  is  no  suggestion 
that  any  unfair  means  or  undue  influence 
was  used  to  procure  the  execution  of  the 
notes,  and,  their  collection  not  being  in  con- 
flict with  our  public  policy,  we  affirm  that 
the  verdict  is  sustained  by  the  evidence,  and 
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in  accordance  with  the  law,  and  that  the 
motion  for  a  new  trial  was  properly  over- 
ruled. 

The  judgment  is  affirmed. 


PITTSBURGH,  CINCINNATI,  CHICAGO, 
&  ST.  I^UIS  RAILROAD  COMPANY, 
Appt., 

V, 

William  J.  MONTGOMERY. 

(162  Ind.  1.) 

1.  An  employee  Injured  by  the  neorll- 
arence  of  another  while  both  are  acting  In 
the  line  of  duty  as  employees  of  a  corporation 
has  a  right  of  action  against  the  company, 
under  the  Indiana  employer's  llabiilty  act  of 
1893. 

2.  A  proTlnlon  creatlnar  a  ne^  liabllltr 
is  with  in  the  title  of  a  statute,  "An  Act  Regu- 
lating Liability  of  Railroads  and  Other  Cor- 
porations." 

3.  The  employer'*  liability  act  ehaa- 
arlnar  the  laiv  as  to  the  defense  In  caae 
of  negligence  of  fellow  servants  of  corpora- 
tions is  not  within  a  constitutional  provision 
as  to  local  or  special  laws  "regulating  the 
practice  in  courts.** 

4.  The  aventlon  ivhether  a  general  la^r 
can  be  made  applicable  to  a  particular 
case  is  for  the  legislature,  and  not  for  the 
court,  to  determine. 

5.  Railroad  corporations  are  personn 
within  the  constitutional  provisions  as  to 
equal  privileges  and  immunities  of  citizeuH 
and  the  equal  protection  of  persons. 

6.  A  avcstlon  of  the  nnconntltntlonall- 
ty  of  a  statute  as  to  other  corporations 
cannot  be  raised  by  a  railroad  company  as  to 
which  the  act  la  valid. 

7.  The  exemption  of  municipal  corpora- 
tions from  a  statute  making  other  corpora- 
tions liable  to  a  servant  for  negligence  of  a 
fellow  servant  does  not  make  the  statute  in- 
valid. 

8.  A  statute  maklnor  void  a  contract  by 
a  corporation  for  the  release  or  relief  from 
liability  to  an  employee  for  negligence  of  a 
fellow  servant  is  not  unconstitutional. 

9.  A  prohibition  of  contracts  releaa- 
Inor  corporations  from  their  liability 
to  injured  employees  is  within  the  main  sub- 
ject expressed  in  the  title,  which  is  the  reg- 
ulation of  liability  In  such  cases. 

10.  An  airreement  by  a  railroad  em- 
ployee that  the  acceptance  of  bene- 
fits from  a  relief  fund  shall  operate  as  a 
release  of  all  claims  against  the  railroad 
company  is  void,  under  the  employer's  liabil- 
ity act  of  1893,  although  the  release  is  only 
conditional. 

11.  The  excuslnflT  of  a  competent  Juror 
on  motion  of  the  court  itself  is  not  ground 


Note. — As  to  validity  of  statute  imposing 
liability  for  InJuVy  by  fellow  servant,  see  John- 
son V.  St.  Paul  &  D.  R.  Co.  8  L.  R.  A.  419,  and 
Funk  V.  St.  Paul  City  R.  Co.  29  L.  R.  A.  208. 
also  the  case  following  this  one. 
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of  error,  if  a  fair 'and  impartial  Jury  was 
obtained. 

12.  The  court  may  properly  refniie  to 
require  tbe  Jury  to  return  to  their  room 
and  insert  specified  facts  in  their  special 
verdict ;  but  the  remedy,  if  any,  is  by  motion 
for  a  new  trial. 

13.  Inatructlmar  the  f^ry  not  to  consider 
evidence  withdrawn  by  the  party  who 
offered  it  is  proper,  when  requested  by  the 
other  party. 

14.  Physical  and  mental  Bufferlnflr  aris- 
ing out  of  a  personal  injury  may  be  taken 
into  consideration  in  estimating  damages. 

16.  A  manifest  clerical  mistake  in  copy- 
ing an  instruction  is  not  prejudicial  error. 

(February  19,  1898.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Cass  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  O.  Ross  and  G.  E.  Ross,  for 
appellant: 

The  statute  in  question  is  in  derogation 
of  the  common  law,  and  must  be  strictly 
construed. 

Thomhurg  v.  American  Strawhoard  Co. 
141  Ind.  443,  50  Am.  St.  Rep.  334,  40  N.  E. 
1062. 

What  contracts  does  this  statute  pro- 
hibit r 

The  contract  must  be  between  a  railroad 
company  and  one  of  its  employees,  or  be- 
tween some  other  corporation  and  one  of 
its  employees. 

The  contract  was  not  one  made  by  appel- 
lant with  appellee.  It  was  made  by  the 
appellee  with  an  organization  known  as  the 
"Voluntary  Relief  Department  of  the  Penn- 
sylvania Lines  West  of  Pittsburgh;"  hence 
it  is  not  within  the  prohibition  of  the  stat- 
ute. 

The  terms  of  the  contract  must  be  to  re- 
lease or  relieve  appellant  from  a  liability 
to  the  appellee.  The  liability  mu3t  be  re- 
leased by  the  contract  alone.  In  this  case 
it  was  not.  This  contract  provided  that,  if 
appellee  accepted  certain  payments  for  a 
certain  period  of  time,  such  payments 
should  operate  as  a  release,  and  nothing 
more.  Having  accepted  the  former,  he  can- 
not justly  ask  the  latter  in  addition. 

Johnson  v.  Philadelphia  d  R.  R.  Co.  163 
Pa.  127,  29  Atl.  854, 

This  contract  has  been  considered  and 
construed  with  reference  to  the  question 
now  under  consideration  in  the  following 
cases: 

Donald  v.  Chicago,  B.  d  Q.  R.  Co.  93 
Iowa,  284,  33  L.  R.  A.  492,  61  N.  W.  971; 
ep  L.  R.  A. 


Otis  V.  Penmylvania  Co.  71  Fed.  136;  Cos 
V.  Pittsburgh,  C.  C.  d  8t.  L.  R.  Co.  1  Ohio 
N.  P.  213;  Pittsburg,  C.  C.  d  8t.  L.  R.  Co. 
V.  Cox,  66  Ohio  St.  497,  35  L.  R.  A.  507, 
45  N.  E.  641;  Vickers  v.  Chicago,  B.  d  Q. 
R.  Co.  71  Fed.  139. 

That  this  contract  was  not  between  ap- 
pellant and  appellee,  but  between  appellee 
and  a  third  party,  does  not  prevent  the  ap- 
pellant from  claiming  protection  under  it. 

Rodenbarger  v.  Bramblett,  78  Ind.  213; 
Harrison  v.  Wright,  100  Ind.  515,  50  Am. 
Rep.  805;  Waterman  v.  Morgan,  114  Ind. 
237,  16  N.  E.  690;  Leake  v.  Ball,  116  Ind. 
214,  17  N.  E.  918;  Claypool  v.  School 
Comrs.  132  Ind.  261,,  31  N.  E.  665. 

Said  act  denies  to  certain  persons  or  citi- 
zens equal  protection  of  the  laws,  and 
grants  privileges  and  in^munities  to  some 
which  are  not  granted  to\pthers  similarly 
situated.  It  abridges  the  right  and  privi- 
leges of  certain  citizens,  and  deprives  them 
of  their  liberty  and  property  \vithout  due 
process  of  law. 

While  there  may  be  a  classi^cation  of 
subjects  or  kinds  of  business  by  the  legis- 
lature, it  cannot  classify  the  persons  to  be 
affected  so  that  all  similarly  situati^d  shall 
not  be  granted  the  same  privileges  lor  im- 
munities. \ 

Cooley,  Const.  Lim.  391;  Wally  v.\Kct 
nedy,  2  Yerg.  554,  24  Am.  Dec.  511;  V^» 
Tuyp.  V.  Btate,  51  N.  J.  L.  402,  6  L.  Rf  A. 
56,  18  Atl.  749;  8tate  ex  rel.  Randolph  ^• 
Wood,  49  N.  J.  L.  85,  7  Atl.  286;  Edmon^ 
V.  Eerbrandson,  2  N.  D.  270,  14  L.  R.  A- 
725,  50  N.  W.  970. 

Inasmuch  as  the  law  must  apply  equally 
to  all  persons  or  citizens  similarly  situp 
ted,  if  for  any  reason  any  part  of  them 
not  be  made  to  come  within  its  compass  J 
is  unconstitutional.    If  the  act  is  invalid  f 
to  any  of  the  persons  embraced  in  its 
visions,  it  is  invalid  as  to  all,  since 
valid  can  only  be  separated  from  the  inv 
by  construction,  which  is  not  permissibly 

United  States  v.  Reese,  92  U.  S.  214,1 
L.  ed.  563;  Baldunn  v.  Franks,  120  U. 
678,  30  L.  ed.  766,  7  Sup.  Ct.  Rep.  656,  76^ 
State  ex  rel.  McCue  v.  Ramsey  County,  4\^ 
Minn.  236,  31  Am.  St.  Rep.  650,  61  N.  W> 
112;  Lavallee  v.  St.  Paul,  M.  d  M.  R.  Co. 
40  Minn.  249,  41   N.  W.   974;    Nichols  v. 
Walter,  37  Minn.  264,  33  N.  W.  800;  State 
ex  rel.  Richards  v.   Hammer,  42  N.  J.  L. 
436;  Missouri  P.  R.  Co.  v.  Mackey,  127  U. 
S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161: 
Deppe  V.  Chicago,  R.   I.  d  P.   R.  Co.  36 
Iowa,  52;  Johnson  v.  St.  Paul  d  D.  R-  Co. 
43  Minn.  222,  8  L.  R.  A.  419,  46  N.  W.  166; 
Pearson  v.  Portland,  69  Me.  278,  31  Am. 
Rep.  276;   Millett  v.  People,  117  III.  2W, 
57  Am.  Rep.  869,  7  N.  E.  631;  Bolden  v. 
James,  11  Mass.  396,  6  Am.  Dec.  174;  Min- 
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neapolia  d  8t.  L.  R,  Co.  v.  Herriek,  127  U. 
S.  210,  32  L.  ed.  109,  8  Sup.  Ct.  Rep.  1176; 
Bucklew  Y.  Central  Iowa  R,  Co.  64  Iowa, 
611,  21  N.  W.  103;  Herriok  v.  Minneapolis 
d  8t,  L.  R.  Co.  31  Minn.  11,  47  Am.  Rep. 
771,  16  N.  W.  413. 

Laws  must  not  only  be  uniform  in  their 
application  throughout  the  territory  over 
which  the  legislative  jurisdiction  extends, 
but  they  must  apply  to  all  classes  of  citi- 
zens alike. 

Shaver  v.  Pe^tnsylvania  Co.  71  Fed.  931. 

Such  contracts  have  been  upheld,  and  the 
answers  based  thereon  sustained,  in-~ 

Graft  V.  Baltimore  d  O.  R.  Co.  5  Sadler, 
(Pa.)  94,  8  Atl.  206;  Fuller  v.  Baltimore  d 
O.  Employees'  Relief  Asso.  67  Md«  433,  10 
Atl.  237 ;  Oivena  v.  Baltimore  d  0.  R.  Co.  1 
L.R.A.75,  35  Fed.  715;  State  use  of  BlaoJs 
V.  Baltimore  d  0.  R.  Co.  36  Fed.  655;  Mar- 
tin Y.  Baltimore  d  0.  R.  Co.  41  Fed.  125; 
Com.  V.  Equitable  Beneficial  Asso.  137  Pa. 
412,  18  Atl.  1112;  Lease  v.  Pennsylvania 
Co.  10  Ind.  App.  47,  37  N.  E.  423;  Johnson 
v.  Philadelphia  d  R.  R.  Co.  163  Pa.  127, 
29  Atl.  854;  Ringle  v.  Pennsylvania  R.  Co. 
164  Pa.  529,  44  Am.  St.  Rep.  628,  30  Atl. 
492;  Donald  v.  Chicago,  B.  d  Q.  R.  Co.  93 
Iowa,  284,  33  L.  R.  A.  492,  61  N.  W.  971; 
Chicago,  B.  d  Q.  R.  Co.  v.  Bell,  44  Neb.  44, 
62  N.  W.  314;  Vickers  v.  Chicago,  B.  d  Q. 
R.  Co.  71  Fed.  139;  Otis  v.  Pennsylvania 
Co.  71  Fed.  136;  Shaver  v.  Pennsylvania 
Co.  71  Fed.  931;  Pittsburg,  C.  C.  d  St.  L. 
R.  Co.  V.  Cox,  55  Ohio  St.  497,  35  L.  R.  A. 
507,  45  N.  E.  641 ;  Maine  v.  Chicago,  B.  d 
Q.  R.  Co.  109  Iowa,  260,  70  N.  W.  630,  80 
N.  W.  315;  Chicago,  B.  d  Q.  R.  Co.  v.  Cur- 
tis, 51  Neb.  442,  66  Am.  St.  Rep.  456,  71 
N.  W.  42;  Eckman  v.  Chicago,  B.  d  Q.  R. 
Co.  169  111.  312,  38  L.  R.  A.  750,  48  N.  E. 
496. 

Section  6  of  said  act  is  in  conflict  with 
the  14th  Amendment  to  the  Constitution 
and  the  acts  of  Congress  passed  for  the  en- 
forcement thereof. 

State  V.  JuloiD,  129  Mo.  163,  29  L.  R.  A. 
257,  50  Am.  St.  Rep.  443,  31  S.  W.  781; 
Bertholf  v.  O'Reilly,  74  N.  Y.  515,  30  Am. 
Rep.  323;  Braceville  Coal  Co.  v.  People, 
147  111.  66,  22  L.  R.  A.  340,  37  Am.  St.  Rep. 
206,  35  N.  E.  62;  State  v.  Goodwill,  33  W. 
Va.  179,  6  L.  R.  A.  621,  25  Am.  St.  Rep. 
863,  10  S.  E.  285;  Yiok  Wo  v.  Hopkins,  118 
U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064;  Slaughter-House  Cases,  16  Wall.  36, 
21  L.  ed.  394;  Butcherti'  Union  S.  H.  d  L. 
8.  L.  Co.  v.  Crescent  City  L.  8.  L.  d  8.  H. 
Co.  Ill  U.  S.  746,  28  L.  ed.  585,  4  Sup.  Ct. 
Rep^  652;  Re  Parrott,  6  Sawy.  349,  1  Fed. 
481;  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636;  People  v.  Marw,  99  N.  Y.  377,  52  Am. 
Rep.  34,  2  N.  E.  29;  Ex  parte  Weaterfield, 
55  Cal.  650,  36  Am.  Rep.  47 ;  Ragio  v.  State. 
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86  Tenn.  272,  6  S.  W.  401;  State  v.  Divine, 
98  N.  C.  778,  4  S.  E.  477. 

The  vocation  of  an  employer,  as  well  as 
that  of  his  employee,  is  his  property. 

Depriving  the  owner  of  property  of  one 
of  its  attributes  is  depriving  him  of  his 
property  under  the  provisions  of  the  Con- 
stitution. 

People  ex  rel.  Manhattan  Sav.  Inst.  v. 
Otis,  90  N.  Y.  48;  State  v.  Fire  Creek  Coal 
d  Coke  Co.  33  W.  Va.  188,  6  L.  R.  A.  359, 
25  Am.  St.  Rep.  891,  10  S.  E.  288;  God- 
charles  v.  Wigeman,  113  Pa.  431,  6  Atl.  354; 
State  V.  Loomis,  115  Mo.  307,  21  L.  R.  A. 
789,  22  S.  W.  350;  Frorer  v.  People,  141 
111.  171,  16  L.  R,  A.  492,  31  N.  E.  395; 
Com.  V.  Perry,  155  Mass.  117,  14  L.  R.  A. 
325,  31  Am.  St.  Rep.  533,  28  N.  E.  1126; 
Ramsey  v.  People,  142  111.  380,  17  L.  R.  A. 
853,  32  N.  E.  364;  San  Antonio  d  A.  Pass. 
R.  Co.  V.  Wilson,  4  Tex.  App.  Civ.  Cas. 
(Willson)  p.  565,  19  S.  W.  910;  Harding  v. 
People,  160  111.  459,  32  L.  R.  A.  445,  52  Am. 
St.  Rep.  344,  43  N.  E.  624;  Ritchie  v.  Peo- 
ple, 155  111.  98,  29  L.  R.  A.  79,  46  Am.  St. 
Rep.  315,  40  N.  E.  454;  Ex  parte  Kuback, 
85  Cal.  274,  9  L.  R.  A.  482,  20  Am.  St.  Rep. 
226,  24  Pac.  737 ;  Low  v.  Rees  Printing  Co. 
41  Neb.  127,  24  L.  R.  A.  702,  43  Am.  St. 
Rep.  670,  59  N.  W.  362;  State  ex  rel.  Luria 
V.  Wagener,  69  Minn.  206,  38  L.  R.  A.  677. 
65  Am.  St.  Rep.  565,  72  N.  W.  67 ;  Re  House 
BUI  No.  203,  21  Colo.  27,  39  Pac  431 ;  Peo- 
ple V.  Oillson,  109  N.  Y.  389,  4  Am.  St.  Rep. 
465,  17  N.  E,  343;  Wallace  v.  Georgia,  C.  d 
N.  R.  Co.  94  Ga.  732,  22  S.  E.  579;  New 
York  L.  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.) 
41  S.  W.  680;  Eraser  v.  McGonway  d  T.  Co. 
82  Fed.  257;  Toledo,  W.  d  W.  R.  Co.  v. 
Jacksonville,  67  111.  37,  16  Am.  Rep.  611: 
Vanzant  v.  Waddel,  2  Yerg.  270;  Madisan 
d  I.  R.  Co.  V.  Whiteneck,  8  Ind.  217. 

This  section  does  not  seek  to  regulate  the 
terms  and  conditions  upon  which  a  right 
may  be  enjoyed,  but  it  denies  to  both  the 
employer  and  the  employee  the  right  to  con- 
tract at  all.  If  contracts  such  as  this  sec- 
tion forbids  are,  or  can  be,  classed  as  liable 
to  be  injurious  to  public  morals  or  public 
safety,  or  as  in  any  way  jeopardizing  the 
public  welfare,  they  might  be  subject  to 
reasonable  restrictions,  but  not  forbidden. 

Printing  d  Numerical  Registering  Co.  v. 
Sampson,  L.  R.  19  Eq.  462 ;  Diamond  Match 
Co.  V.  Roeher,  106  N.  Y.  473,  60  Am.  Rep. 
464,  13  N.  E.  419;  United  States  Chemical 
Co.  V.  Provident  Chemical  Co.  64  Fed.  946; 
Dent  V.  West  Virginia,  129  U.  S.  114,  32  h. 
ed.  623,  9  Sup.  Ct.  Rep.  231. 

Messrs.  D.  H.  Chase,  S.  O.  Plokens, 
and  G.  "W.  Funk  also  for  appellant. 

Messrs.  MoConnell  Sc  Jenkiaes  and 
Nelson  Sc  Myers  for  appellee. 
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MeOabe,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  appellee 
against  the  appellant  to  recover  damageu 
suffered  by  him  on  account  of  the  alleged 
negligence  of  the  defendant,  resulting  in  a 
personal  injury  to  the  plaintiff.  A  demurrer 
to  the  complaint  for  want  of  sufficient  facts, 
and  a  demurrer  to  the  second  paragraph 
of  the  answer,  were  overruled,  and  the  issues 
joined  were  tried  by  a  jury,  resulting  in  a 
special  verdict  and  judgment,  over  defend- 
ant's motion  for  a  new  trial,  for  $3,000 
damages.  The  errors  assigned  call  in  ques- 
tion the  rulings  on  demurrer^  the  refusal  of 
a  new  trial,  overruling  motions  for  a  venire 
de  novo,  for  judgment  in  appellant's  favor 
on  the  special  verdict,  and  sustaining  appel- 
lee's motion  for  judgment  on  the  special 
verdict  in  his  favor. 

The  only  objection  urged  to  the  complaint 
is  that  it  shows  that  the  plaintiff  was  a 
freight  brakeman  in  the  defendant's  service 
on  its  railroad,  and  that  it  was  the  negli- 
gence of  the  engineer  of  the  train  on  which 
he  was  serving  that  caused  his  injury,  and 
that,  under  the  fellow-servant  rule,  there 
was  no  liability.  The  injury  occurred  on 
July  1,  1893,  after  the  act  approved  March 
4,  1893,  took  effect,  touching  the  liability  of 
railroads,  commonly  called  the  "employer's 
liability  act."  Acts  1893,  p.  294;  Bums's 
Rev.  Stat.  1894,  §§  7083-7087  (Horner's 
Rev.  Stat.  1897,  §§  620^5206t?). 

Appellant's  learned  counsel  contend  that 
it  is  settled  law  that  the  employer  is  not 
liable  to  an  employee  for  injuries  caused  by 
the  negligence  of  a  ooemployee  in  the  same 
general  service,  unless  the  employer  was 
guilty  of  some  negligence  in  employing  the 
servant,  with  knowledge  of  his  negligent 
habits  or  incompetency,  or  retained  him 
after  knowledge  of  such  negligence  or  lack 
of  skill.  There  is  no  showing  of  any  such 
negligence  on  the  part  of  the  appellant,  as 
employer,  in  the  complaint.  Appellee  con- 
cedes this  to  be  the  common-law  rule,  and 
that  it  prevailed  in  this  state  prior  to  the 
enactment  above  mentioned.  Indeed,  it  is 
conceded  by  the  appellee  that  his  complaint 
depends  upon  that  act  for  its  sufficiency  in 
its  facts  to  constitute  a  cause  of  action,  and 
is  founded  thereon. 

It  is  first  contended  by  the  appellant 
that  the  act  does  not  change  the  common-law 
rule,  and  it  would  seem  to  follow,  if  that  is 
true,  that  the  complaint  is  clearly  bad. 
The  1st  section  provides :  "That  every  rail- 
road or  other  corporation,  except  municipal, 
operating  in  this  state  shall  be  liable  in 
damages  for  personal  injury  suffered  by  any 
employee  while  in  its  service,  the  employee 
so  injured  being  in  the  exercise  of  due  care 
and  diligence,  in  the  following  cases."  Then 
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follow  four  subdivisions,  specifying  the  < 
in  which  liability  is  to  attach,  the  fourth  of 
which,  and  the  one  on  which  this  action  is 
founded,  reads  thus:  "Where  such  injury 
was  caused  by  the  n^ligence  of  any  person 
in  the  service  of  such  corporation,  who  has 
charge  of  any  signal,  telegraph  office,  switeh 
yard,  shop,  roundhouse,  locomotive  engine,. 
or  train  upon  a  railway,  or  where  such  in- 
jury was  caused  by  the  negligence  of  any 
person,  coemployee,  or  fellow  servant  en- 
gaged in  the  same  common  service  in  any 
of  the  several  departments  of  the  service  of 
any  such  corporation,  the  said  person,  co- 
employee,  or  fellow  servant,  at  the  time  act- 
ing in  the  place,  and  performing  the  duty 
of  the  corporation  in  that  behalf,  and  the 
person  so  injured,  obeying  or  conforming  to 
the  order  of  some  superior  at  the  time  of 
such  injury,  having  authority  to  direct;  but 
nothing  herein  shall  be  construed  to  abridge 
the  liability  of  the  corporation  under  exist- 
ing laws."  Appellant's  learned  counsel 
say:  "The  complaint  lacks  two  allegations 
to  make  it  good  under  this  provision.  (1) 
That  the  engineer  at  the  time  was  acting 
in  the  place  and  performing  the  duty  of  the 
corporation  in  that  behf^lf ;  and  (2)  that  ap- 
pellee was  obeying  or  conforming  to  t^e 
order  of  some  superior  at  the  time  of  such 
injury,  having  authority  to  direct.  It  was 
not  alleged  that  the  engineer  was  acting 
in  the  place  or  performing  the  duty  of  the 
master,  or  that  appellee  was  acting  in  obe- 
dience to  a  superior,"  etc 

This  language,  together  with  other  parts 
of  appellant's  brief,  indicates  that  appel- 
lant's learned  counsel  construe  the  language 
of  the  statute  above  quoted  as  conveying 
the  meaning  that  the  right  to  recover 
against  an  employer  for  the  n^ligence  of  a 
coemployee  or  fellow  servant  rests  upon  the 
condition  that  such  negligent  coemployee 
M'KS  at  the  time  acting  in  the  place  and  per- 
forming the  duty  that  the  master  or  em- 
ployer owed  to  his  or  its  servants  or  em- 
ployees generally;  and  yet  they  do  not  say 
so  in  so  many  words.  The  majority  of  the 
court  It  re  of  the  opinion  that  the  decision  of 
that  question  is  not  necessary  to  the  de- 
cision of  this  case.  They  hold  that  the  only 
part  of  the  4th  subdivision  of  said  section 
which  is  necessary  to  be  considered  in  de- 
termining the  sufficiency  of  the  complaint 
is  the  following:  "Where  such  injury  was 
caused  by  the  negligence  of  any  person  in 
the  service  of  such  corporation  who  has 
charge  of  any  ...  locomotive  engine 
or  train  upon  a  railway,  .  .  .  and  the 
person  so  injured,  obeying  or  conforming  to 
the  order  of  some  superior  at  the  time  of 
such  injury,  having  authority  to  direct;" 
and  that,  hence,  it  was  not  necessary  that 
the  complaint  should  state  that  the  alleged 
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neglig^ent  engineer,  at  the  time  he  com- 
mitted the  alleged  negligent  injury,  as  pro- 
vided in  such  concluding  clause,  was  acting 
in  the  place  and  performing  the  duty  of  the 
corporation  in  that  behalf ;  while  the  writer 
hereof  is  of  the  opinion  that  the  whole  of 
the  4th  subdivision  must  stand  together,  and 
that  the  words  quoted  from  the  concluding 
clause  qualify  the  liability  created  in  the 
first  clause  or  clauses.  But  the  duty  of  the 
corporation  therein  mentioned,  in  the  opin- 
ion of  the  writer,  means,  not  the  duty  it 
owes  to  its  servants,  but  the  duty  it  owes 
to  the  public  in  carrying  on  its  business; 
and  the  words,  "acting  in  the  place  of  such 
corporation,"  with  the  other  words  quoted, 
were  used  to  convey  the  idea  that,  in  order 
that  the  liability  mentioned  should  exist, 
the  negligent  person,  coemployee,  or  fellow 
servant  must  be  acting  as  such  employee, 
in  the  line  of  his  duty,  at  the  time  of  his 
negligence.  The  writer  is  of  opinion  that 
the  complaint  is  good  under  this  construc- 
tion; and  the  holding  of  the  court  is  that, 
in  order  to  make  the  complaint  good  under 
the  first  part  of  the  subdivision  quoted,  as 
to  the  point  in  question,  it  is  only  required 
that  it  state  that  the  engineer,  while  in  the 
service  of  appellant,  in  charge  of  a  loco- 
motive engine,  negligently  injured  the  appel- 
lee, both  being  at  the  time  acting  in  the 
line  of  duty  as  employees  of  the  appellant. 
That  being  so,  the  averments  of  the  com- 
plaint, showing,  as  they  do,  that  at  Hart- 
ford City,  Indiana,  the  freight  train  upon 
which  appellee  was  brakeman  stopped  to 
switch  out  loaded  cars;  that  the  conductor 
of  said  train,  acting  in  the  service  of  appel- 
lant, the  authority  and  position  of  said  con- 
ductor making  it  appellee's  duty  to  obey  his 
orders  in  respect  to  said  train  and  switch- 
ing, ordered  appellee  to  go  between  said  cars 
to  make  couplings,  and  while  so  engaged  the 
engineer  in  charge  of  said  train,  also  in  ap- 
pellant's service,  and  in  the  line  of  his  duty, 
without  signal,  carelessly,  negligently,  and 
recklessly  reversed  said  engine  and  applied 
full  steam,  whereupon  said  cars  were  driven 
and  jammed  together  with  terrific  force, 
without  notice  to  appellee,  whereby  appel- 
lee's entire  right  hand  was  caught  between 
the  bumpers  and  mashed  off,  without  any 
fault  on  his  part, — ^make  the  complaint  suf- 
ficient, under  the  statute,  as  to  the  objection 
thereto  urged. 

The  next  contention  against  the  sufficiency 
of  the  complaint  is  that  the  act  is  uncon- 
stitutional, that  being  confessedly  the  foun- 
dation of  the  action.  It  is  first  contended 
that  it  violates  §  19  of  article  4  of  the  state 
Constitution,  which  provides  that  "every  act 
shall  embrace  but  one  subject  and  matters 
properly  connected  therewith;  which  subject 
shall  be  expressed  in  the  title."  It  is  con- 
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tended  that  the  subject  is  not  expressed  in 
the  title,  in  that  the  title  is  "An  Act  Regu- 
lating Liability  of  Railroads  and  Other  Cor- 
porations except  Municipal,"  while  the  pro- 
visions of  the  act  itself  are,  as  claimed  by 
appellant,  to  create  a  liability  which  up  to 
that  time  had  no  existence.  The  precise 
question  here  involved  was  decided  adverse- 
ly to  appellant's  contention,  on  a  statute 
similar  to  our  own,  under  a  Constitution 
an  exact  copy  of  our  own  in  this  respect,  in 
McAunich  v.  Mississippi  d  M,  R,  Go,  2Q 
Iowa,  338.  We  feel  content  to  follow  that 
case,  without  extending  this  opinion  by  re- 
peating its  reasoning,  and,  accordingly,  hold 
that  the  subject  is  sufficiently  expressed  in 
the  title. 

The  same  rule  has  been,  in  effect,  followed 
by  this  court  in  holding  that  the  title  of  an 
act  need  not  go  into  details.  It  is  sufficient 
if  it  indicates  with  reasonable  precision  and 
clearness  the  subject  it  embraces.  Nor  is 
an  act  invalid  because  it  includes  details  not 
mentioned  in  the  title,  provided  the  details 
are  germane  to  the  general  subject  desig^nai- 
ed  in  the  title.  Bitters  v.  Fulton  County, 
81  Ind.  125;  Crawfordsville  d  8.  W,  Tump. 
Co,  V.  Fletcher,  104  Ind.  97,  2  N.  E.  243; 
Benson  v.  Christian,  129  Ind.  535,  29  N.  E. 
26;  State  ex  rel.  Terre  Haute  v.  Kolsem,  130 
Ind.  434,  14  L.  R.  A.  566,  29  N.  E.  595; 
State  ex  rel,  Duensing  v.  Rohy,  142  Ind. 
168,  33  L.  R.  A.  213,  51  Am.  St.  Rep.  174, 
41  N.  E.  145;  Lewis  v.  State,  148  Ind.  346, 
47  N.  E.  675. 

In  the  course  of  some  of  the  briefs  filed 
in  other  cases  involving  the  validity  of  the 
act,  it  is  contended  that  the  act  is  void,  in 
that  it  violates  §  22  of  article  4  of  the  state 
Constitution,  providing  that  "the  general 
assembly  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases, 
that  is  to  say:  .  .  .  Regulating  the 
practice  in  courts  of  justice."  That  the  act 
does  not  violate  the  provision  quoted  is 
settled  by  Woods  v.  McCay,  144  Ind.  316,  33 
L.  R,  A.  97,  43  N.  E.  269,  and  cases  cited; 
Mode  V.  Beasley,  143  Ind.  306,  42  N.  E.  727, 
and  cases  there  cited;  Jackson  County  v. 
State,  147  Ind.  476,  46  N.  E.  908.  Also 
that  it  violates  §  23  of  the  same  article,  re- 
quiring all  laws  to  be  of  general  and  uni- 
form operation  throughout  the  state,  where 
such  a  law  can  be  made  applicable.  But 
that  is  a  question  for  the  legislature,  whose 
determination  is  final  and  conclusive  on  the 
courte.  Mode  v.  Bea^ley,  143  Ind.  306,  42 
N.  E.  727,  and  cases  there  cited;  Woods  v. 
McCay,  144  Ind.  316,  33  L.  R.  A.  97,  43  N. 
E.  269,  and  cases  there  cited. 

It  is  next  contended  that  the  act  violates 
§  23  of  article  1  of  the  Constitution,  pro- 
viding that  "the  general  assembly  shall  not 
grant  to  any  citizen,  or  class  of  citizens, 
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privileges  or  immunities  which  upon  the 
same  terms  shall  not  equally  belong  to  all 
citizens."  Railroad  corporations  are  persons 
within  the  meaning  of  this  provision  of  our 
Bill  of  Rights,  and  the  equality  clause  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States.  Charlotte,  C.  d  A,  R, 
Co.  V.  Oihhes,  142  U.  S.  386,  35  L.  ed.  1051, 
12  Sup.  Ct.  Rep.  255;  Santa  Clara  County 
V.  Southern  P.  R.  Co.  118  U.  S.  394,  30  L. 
ed.  118,  6  Sup.  Ct.  Rep.  1132  ;Pem6ina  Con- 
sol.  Silver  Min.  d  Mill.  Co.  v.  Pennaylvcmia, 
125  U.  S.  187,  2  Inters.  Com.  Rep.  24,  31  L. 
ed.  650,  8  Sup.  Ct.  Rep.  737.  The  inequali- 
ty complained  of  is  that  corporations,  except 
municipal,  are  made  liable  for  damages 
caused  to  one  of  their  servants  by  the  neg- 
ligence of  a  coemployee  or  fellow  servant, 
without  any  negligence  on  the  part  of  the 
employer,  while  other  employers  are  left 
free  from  such  liability  to  their  employees. 
Appellant  also  contends  that  the  act  vio- 
lates the  equality  clause  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  demanding  for  every  person  the  equal 
protection  of  the  laws.  The  same  provision, 
quoted  from  the  Bill  of  Rights  in  the  Consti- 
tution of  this  state,  is  found  word  for  word 
in  the  Bill  of  Rights  of  the  Constitution 
of  Iowa.  The  supreme  court  of  that  state, 
in  upholding  the  employers'  liability  act  of 
that  state,  held  that  the  provision  mentioned 
in  the  Bill  of  Rights  in  the  Constitution  of 
that  state  was,  in  effect,  the  same  as  the 
equality  clause  of  the  14th  Amendment  to 
the  Federal  Constitution,  and  that  the  em- 
ployers' liability  act  did  not  violate  either 
Constitution  in  respect  of  equality  of  laws 
or  equality  of  rights  secured  by  each  of  said 
provisions,  in  Buokleto  v.  Central  Iowa  R. 
Co.  64  Iowa,  611,  21  N.  W.  103.  That  de- 
cision rests  largely  on  two  decisions  made 
upon  the  subject  of  the  constitutionality  of 
the  employers'  liability  act  of  Kansas  and 
that  of  Iowa  in  the  Supreme  Court  of  the 
United  States.  Mackey  had  recovered  a 
judgment  for  $12,000  damages  against  the 
Missouri  Pacific  Railway  Company  for  in- 
juries caused  by  a  coemployee  of  that  com- 
pany, which,  on  appeal,  was  affirmed  by  the 
supreme  court  of  Kansas.  From  that  judg- 
ment the  compan}^  appealed  to  the  Supreme 
Court  of  the  United  States,  on  the  ground 
that  the  Kansas  statute  violated  the  14th 
Amendment  to  the  Constitution  of  the 
United  States.  But  that  court  affirmed  the 
.  judgment,  holding  that  the  act  in  no  way 
infringed  that  amendment.  Missouri  P.  R. 
Co.  V.  Mackey,  127  U.  S.  205,  32  L.  ed.  107, 
8  Sup.  Ct.  Rep.  1161.  Mr.  Justice  Field, 
speaking  for  the  court,  there  said:  'The 
company  calls  the  attention  of  the  court  to 
the  rule  of  law  exempting  from  liability  an 
employer  for  injuries  to  employees  caused 
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by  the  negligence  or  incompetency  of  a  fel- 
low servant,  which  prevailed  in  Kansas  and 
in  several  other  states  previous  to  the  act 
of  1874,  unless  he  had  employed  such  negli- 
gent or  incompetent  servant  without  rea- 
sonable inquiry  as  to  his  qualifications,  or 
had  retained  him  after  knowledge  of  his 
negligence  or  incompetency.  The  rule  of  law 
is  conceded  where  the  person  injured  and 
the  one  by  whose  negligence  or  incompeten- 
cy the  injury  is  caused  are  fellow  servants 
in  the  same  common  employment,  and  act- 
ing under  the  same  immediate  direction. 
.  .  .  Assuming  that  this  rule  would  ap- 
ply to  the  case  presented  but  for  the  law 
of  Kansas  of  1874,  the  contention  of  the 
company  ...  is  that  the  law  imposes 
upon  railroad  companies  a  liability  not  pre- 
viously existing,  in  the  enforcement  of  which 
their  property  may  be  taken,  and  thus  au- 
thorizes, in  such  cases,  the  taking  of  prop- 
erty without  due  process  of  law,  in  violation 
of  the  14th  Amendment.  .  .  .  The  sup- 
posed hardship  and  injustice  consist  in  im- 
puting liability  to  the  company  where  no 
personal  wrong  or  negligence  is  chargeable 
to  it  or  to  its  directors.  But  the  same  hard- 
ship and  injustice,  if  there  be  any,  exist 
when  the  company,  without  any  wrong  or 
negligence  on  its  part,  is  charged  for  in- 
juries to  passengers.  .  .  .  The  utmost 
care  on  its  part  will  not  relieve  it  from 
liability,  if  the  passenger  injured  be  him- 
self free  from  contributory  negligence.  The 
law  of  1874  extends  this  doctrine,^and  fixes 
a  like  liability  upon  railroad  companies, 
where  injuries  are  subsequently  suffered  by 
employees,  though  it  may  be  by  the  n^li- 
gence  or  incompetency  of  a  fellow  servant 
in  the  same  general  employment  and  acting 
under  the  same  immediate  direction.  That 
its  passage  was  within  the  competency  of 
the  legislature  we  have  no  doubt.  The  ob- 
jection that  the  law  of  1874  deprives  the 
railroad  companies  of  the  equal  protection 
of  the  laws  is  even  less  tenable  than  the  one 
considered.  It  seems  to  rest  upon  the  theory 
that  legislation  which  is  special  in  its  char- 
acter is  necessarily  within  the  constitution- 
al inhibition;  but  nothing  can  be  further 
from  the  fact.  The  greater  part  of  all  legis- 
lation is  special,  either  in  the  objects  sought 
to  be  attained  by  it  or  in  the  extent  of  its 
application.  Laws  for  the  improvement  of 
municipalities,  the  opening  and  widening  of 
particular  streets,  the  introduction  of  water 
and  gas,  and  other  arrangements  for  the 
safety  and  convenience  of  their  inhabitants, 
and  laws  for  the  irrigation  and  drainage  of 
particular  lands,  for  the  construction  of 
levees,  and  the  bridging  of  navigable  rivers, 
are  instances  of  this  kind.  ...  A  law 
giving  to  mechanics  a  lien  on  buildings  con- 
structed or  repaired  by  them,  for  the  amount 
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of  their  work,  and  a  law  requiring  railroad 
corporations  to  erect  and  maintain  fences 
along  their  road  a,  separating  them  from 
land  of  adjoining  proprietors  so  as  to  keep 
cattle  off  their  tracks,  are  instances  of  this 
kind.  Such  legislation  is  not  obnoxious  tu 
the  last  clause  of  the  14th  Amendment,  if 
all  persons  subject  to  it  are  treated  alike 
under  similar  circumstances  and  conditions 
in  respect  both  of  the  privileges  conferre<l 
and  liabilities  imposed.  .  .  .  But  the 
hazardous  character  of  the  business  of  oper- 
ating a  railway  would  seem  to  call  for  spe- 
cial legislation  with  respect  to  railroad  cor- 
porations, having  for  its  object  the  pro- 
tection of  their  employees,  as  well  as  the 
safety  of  the  public."  A  like  decision  was 
made  by  the  same  court,  upholding  the  em- 
ployers' liability  law  of  Iowa,  which  has 
been  in  force  in  that  state  ever  since  1862. 
Minneapolis  d  8t.  L.  R,  Co.  v.  Ecrrick,  127 
U.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct.  Rep. 
1176.  The  Iowa  statute  is  expressed  in 
fewer  words  and  better  language  than  our 
own.  It  reads  thus:  "Every  corporation 
operating  a  railway  shall  be  liable  for  all 
damages  sustained  by  any  person,  includ- 
ing employees  of  such  corporation,  in  con- 
sequence of  the  neglect  of  agents,  or  by  any 
mismanagement  of  the  engineers  or  other 
employees  of  the  corporation,  and  in  conse- 
quence of  the  wilful  wrongs,  whether  of 
commission  or  omission,  of  such  agents, 
engineers,  or  other  employees,  when  such 
wrongs  are  in  any  manner  connected  with 
the  use  and  operation  of  any  railway  on  or 
about  which  they  shall  be  employed;  and 
no  contract  which  restricts  such  liability 
shall  be  legal  or  binding."  Code  Iowa, 
1873,  S  1307.  Herrick  was  injured  in  Iowa 
by  the  negligence  of  a  fellow  servant  in  the 
employ  of  said  railroad  company.  He  sued 
and  recovered  against  the  company  on  the 
Iowa  statute  in  the  state  court  of  Minne- 
sota, which  judgment  was  affirmed  in  the 
supreme  court  of  that  state,  upholding  the 
constitutionality  of  the  Iowa  statute.  Iler- 
rick  v.  Minneapolis  d  8t.  L.  R.  Co,  31  Minn. 
11,47  Am.  Rep.  771, 16  N.W.413,32  Minn. 
435,  21  N.  W.  471.  On  appeal  to  the  Su- 
preme Court  of  the  United  States,  the  con- 
stitutionality of  the  Iowa  statute  was  up- 
held on  the  authority  of  Missouri  P.  R.  Co, 
V.  Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1161,  as  above  stated.  Some 
ten  or  twelve  states  of  the  Union  have  such 
acts  on  their  statute  books,  and  none  of 
them  have  ever  been  held  unconstitutional, 
while  the  following  decisions  of  state  su- 
preme courts  have  held  such  legislation  to 
be  constitutional  and  valid:  McAtmich 
V.  Mississippi  d  M,  R,  Co,  20  Iowa,  338; 
Bucklew  V.  Central  Iowa  R.  Co.  64  Iowa, 
603,  21  N.  W.  103:  Rose  v.  Des  Moines 
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Valley  R,  Co.  39  Iowa,  246;  Ka/nsas 
P,  R.  Co.  v.  Peavey,  29  Kan.  169,  44  Am. 
Rep.  630;  Missouri  P.  R.  Co.  v.  Mackey,  33 
Kan.  298,  6  Pac.  291;  Atty.  Gen,  v.  Chicago 
d  N,  W.  R.  Co.  35  Wis.  425;  Dithemer  v. 
Chicago,  M.  d  St.  P.  R.  Co.  47  Wis.  138,  2 
N.  W.  69.  The  questions  decided  by  this 
court  in  Tovmsend  v.  State,  147  Ind.  624, 
37  L.  R.  A.  294,  62  Am.  St.  Rep.  477,  47 
N.  £.  19,  are  analogous  to  and  on  the  same 
lines  as  the  cases  just  cited. 

Appellant's  learned  counsel  have  urged 
upon  our  attention  Gulf,  C.  d  8.  F.  R.  Co. 
v.  Ellis,  165  U.  S.  150,  41  L.  ed.  668,  17  Sup. 
Ct.  Rep.  255,  as  probably  declaring  a  diflfer- 
ent  rule.  The  reference  to  that  case  is  for- 
tunate, because,  while  it  does  not  in  the 
least  depart  from  the  rule  laid  down  in  the 
two  cases  above  cited,  it  lays  down  some 
principles  governing  the  subject,  doubtless 
in  mind  in  both  of  the  other  judgments  of  the 
Federal  Supreme  Court,  but  not  deemed  nec- 
essary in  those  cases  to  be  fully  stated.  In 
the  course  of  the  opinion.  Mr.  Justice  Brew- 
er, speaking  for  the  court,  said:  "That 
such  corporations  may  be  classified  for  some 
purposes  is  unquestioned.  The  business  in 
which  they  are  engaged  is  of  a  peculiarly 
dangerous  nature,  and  the  legislature,  in  the 
exercise  of  its  police  powers,  may  justly  re- 
quire many  things  to  be  done  by  them  in 
order  to  secure  life  and  property.  Fencing 
of  railroad  tracks,  use  of  safety  couplers, 
and  a  multitude  of  other  things  easily  sug- 
gest themselves.  And  any  classification  for 
the  imposition  of  such  special  duties — du- 
ties arising  out  of  the  peculiar  business  in 
which  they  are  engaged — is  a  just  classi- 
fication, and  not  one  within  the  prohibition 
of  the  14th  Amendment.  .  Thus  it  is  fre- 
quently required  that  they  fence  their 
tracks,  and,  as  a  penalty  for  a  failure  to 
fence,  double  damages  in  case  of  loss  are. 
inflicted.  MissouH  P,  R.  Co.  v.  Humes,  115 
U.  S.  512,  29  L.  ed.  463,  6  Sup.  Ct.  Rep. 
110.  But  this  and  all  kindred  cases  proceed 
upon  the  theory  of  a  special  duty  resting 
ui)on  railroad  corporations  by  reason  of  the 
business  in  which  they  are  engaged, — a  duty 
not  resting  upon  others;  a  duty  which  can 
be  enforced  by  the  legislature  in  any  proper 
manner;  and,  whether  it  enforces  it  by  pen- 
alties in  the  way  of  fines  coming  to  the 
state,  or  by  double  damages  to  a  party  in- 
jured, is  immaterial.  It  is  all  done  in  the 
exercise  of  the  police  power  of  the  state, 
and  with  a  view  to  enforce  just  and  reason- 
able police  regulations.  .  .  .  But  arbi- 
trarv  selection  can  never  be  justified  by  call- 
ing it  classification.  The  equal  protection 
demanded  by  the  14th  Amendment  forbids 
this.  .  .  .  It  is  apparent  that  the  mere 
fact  of  classification  is  not  suflicient  to  re- 
lieve a  statute  from  the  reach  of  the  equal- 
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ity  clause  of  the  14th  Amendment,  and  that 
in  all  cases  it  must  appear  not  only  that  a 
classification  has  been  made,  but  also  that 
it  is  one  based  upon  some  reasonable  ground, 
— some  difTerence  wliich  bears  a  just  and 
proper  relation  to  the  attempted  classifica- 
tion,— ^and  is  not  a  mere  arbitrary  selec- 
tion." 

Objection  is  made  to  the  validity  of  the 
act  because  it  embraces  ail  corporations  ex- 
cept municipal,  and  that  there  are  other  cor- 
porations whose  business  may  be  such  as  not 
to  afi'ord  any  reasonable  ground  for  their 
clnssilication,  in  that  their  business  may  not 
be  peculiarly  dangerous  to  life  and  limb, 
like  that  of  railroads.  To  this  it  may  be 
answered,  if  the  act  is  valid  as  to  railroad 
companies,  the  appellant,  a  railroad  corpo- 
ration, cannot  bo  permitted  to  litigate  the 
const  itulional ity  of  the  act  as  to  other  cor- 
porations. Henderson  v.  State,  137  Ind. 
652,  24  L.  R.  A.  469,  36  N.  E.  257 ;  Switzer- 
land County  V.  Reeves,  148  Ind.  467,  46  N. 
E.  905;  Currier  v.  Elliott,  141  Ind.  394,  39 
N.  £.  554.  It  will  be  time  enough  to  decide 
its  validity  as  to  other  corporations  when 
any  of  them  come  before  this  court  with  a 
case  presenting  the  question. 

It  is  also  urged,  as  an  objection  to  the 
validity  of  the  act,  that  it  exempts  munic- 
ipal corporations  from  its  operation.  But 
no  reason  has  been  suggested  why  munic- 
ipal corporations  should  be  classed  as  rail- 
road corporations.  We  have  many  statutes 
applying  to  railroad  corporations  that  do 
not  apply  to  municipal  corporations.  There 
is  no  necessary  similarity  between  them. 
Nor  is  the  business  of  municipal  corpora- 
tions so  peculiarly  hazardous  to  their  em- 
ployees as  to  call  for  such  special  legisla- 
tion as  is  called  for  in  case  of  railroad  cor- 
porations to  protect  their  employees.  We 
therefore  conclude  that  the  act  does  not  vio- 
late the  Constitution,  either  Federal  or 
state. 

it  is  next  contended  that  the  circuit  court 
erred  in  sustaining  the  plaintiif's  demurrer 
t<»  the  second  paragraph  of  the  defendant *4 
answer.  It  sets  up  that  on  the  8th  day  of 
March,  1893,  and  prior  to  the  plaintiff's 
injury,  he  became  a  member  of  the  voluntary 
relief  department  of  the  Pennsylvania  linei< 
west  of  Pittsburgh,  and  was  such  member 
at  the  time  he  was  injured,  and  so  contin- 
ued long  after  his  said  injury;  that  the 
management  of  said  department  is  under 
the  cliarge  of  said  lines  west  of  Pittsburgh ; 
that  said  fund  is  made  up  of  stated  contri- 
butions from  said  lines  and  the  employees 
thereon,  and  said  lines  guarantee  the  fulfil- 
ment of  all  the  obligations  of  said  depart- 
ment, and  make  up  and  pay  all  deficiencies 
in  the  amojmts  necessary  to  pay  all  benefits 
to  its  members.  In  becoming  a  member  of 
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said  relief  department,  he  agreed  to  be 
bound  by  its  rules  and  regulations,  among 
which  was  that  each  member,  on  comply- 
ing with  its  rules,  was  entitled  to  receive 
stipulated  benefits  on  account  of  disability' 
incurred  by  injury  received  to  such  member 
in  the  service  of  the  company.  This  agree- 
ment is  all  set  forth  in  the  appellee's  writ- 
ten application  for  membership,  and  signet! 
by  him;  and,  among  the  stipulations  con- 
tained therein,  is  the  following,  namely: 
"And  I  agree  that  the  acceptance  of  bene 
fits  from  the  said  relief  fund  for  injury  or 
death  shall  operate  as  a  release  of  all  claims 
for  damages  against  said  company  arising 
from  injury  or  death  which  could  be  made 
by  or  through  me,  and  that  I,  or  my  legal 
representatives,  will  execute  such  further 
instrument  as  may  be  necessary  formally 
to  evidence  such  acquittance.*'  And  it  is 
further  averred  that,  after  receiving  the  in- 
jury complained  of,  while  disabled  thereby,, 
he  accepted  benefits  from  said  relief  depart- 
ment to  the  amount  of  $385.  But  it  is  con- 
tended by  the  appellee  that  by  the  5th  sec- 
tion of  the  act  we  have  been  considering  the 
contract  set  up  in  this  answer  as  a  bar  is 
made  void.  The  contract  set  up  is  shown 
therein  to  have  been  entered  into  after  thi^ 
act  took  effect  and  became  a  law.  The  sec- 
tion reads  thus:  *''A11  contracts  made  b^' 
railroads  or  other  corporations  with  their 
employees,  or  rules  or  regulations  adopted 
by  any  corporation  releasing  or  relieving  it 
from  liability  to  any  employee  having  & 
right  of  action  under  the  provisions  of  this 
act,  are  hereby  declared  null  and  void." 
Burns's  Rev.  btat  1894,  s  7087.  The  bal- 
ance of  the  section  makes  the  whole  act  ap- 
ply to  future  injuries,  and  not  to  past. 
The  validity  of  this  section  is  assailed  on 
the  grounds  that  it  violates  the  Bill  of 
Rights  and  the  14th  Amendment  of  the  Fed- 
eral Constitution.  What  we  have  said  as 
to  the  validity  of  the  other  parts  of  the 
act,  under  these  constitutional  provisions, 
is  applicable  to  this  section,  and  hence  it 
must  be  held  not  to  infringe  them. 

And  it  is  further  insisted  by  appellant 
that  said  section  violates  §  19  of  article  4 
of  the  state  Constitution,  in  that  the  sub- 
ject of  the  5th  section  is  not  expressed  in 
the  title,  nor  properly  connected  with  the 
subject  expressed  in  the  title.  The  prohi- 
bition of  contracts  releasing  corporations 
from  their  liability,  as  prescribed  in  the  act. 
is  germane  to  and  properly  connected  with 
that  main  subject  of  the  act,  and  hence  the 
matter  of  the  5th  section  thereof  need  not 
be  expressed  in  the  title.  State  ex  rel. 
Duensing  v.  Roht/,  142  Ind.  168,  33  L.  R.  A. 
213,  51  Am.  St.  Rep.  174,  41  N.  E.  145,  and 
cnses  there  cited;  Warren  v.  BrittoUf  84 
Ind.  14;  Bitters  v.  Fulton  County,  81  Ind. 
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125;  Benson  v.  Christian,  129  Ind.  535,  20 
K.  E.  26;  Farrell  v.  State,  45  Ind.  371; 
Thomaseon  y.  State,  15  Ind.  449;  Reams  v. 
State,  23  Ind.  Ill;  Bank  of  State  v.  New 
Albany,  11  Ind.  139;  State  ex  rel.  Stingley 
V.  Sullivan,  74  Ind.  121;  Indianapolis  v. 
Hu^gele,  115  Ind.  581,  18  N.  E.  172;  Hunter 
V.  Bumsville  Tump.  Co,  56  Ind.  213;  Wal- 
ker V.  Dunham,  17  Ind.  483;  JtfcOtwZin  v. 
State,  44  Ind.  151;  State  ex  rel  Terre 
Haute  V.  Kolsem,  130  Ind.  434,  14  L.  R.  A. 
566,  29  N.  E.  695;  Shoemaker  v.  fifmtffc,  37 
Ind.  122;  Crawfordsville  d  S.  W.  Twmp.  Co. 
▼.  Fletcher,  104  Ind.  97,  2  N.  E.  243 ;  Bar- 
nett  V.  Harshbarger,  105  Ind.  410,  5  N.  E. 
718;  Hunt  v.  Lafcc  Shore  d  M,  S.  R.  Co. 
112  Ind.  69,  13  N.  E.  263.  We  therefore 
hold  that  the  5th  section  is  not  invalid,  be- 
cause it  is  a  matter  properly  connected  with 
the  subject  of  the  act. 

Assuming  that  it  is  valid,  and  makes  con- 
tracts releasing  or  relieving  corporations 
from  liability  under  the  act  absolutely  void, 
appellant's  learned  counsel  contend  that 
there  is  nothing  in  the  agreement  set  forth 
in  the  second  paragraph  of  the  answer  re- 
lieving or  releasing  the  company  from  liabil- 
ity for  negligence,  or  from  any  liability 
whatever.  They  say  appellee  "elected  to  ac- 
cept benefits  from  the  relief  fund,  and,  hav- 
ing done  so,  he  cannot  maintain  this  action 
for  damages.  That  is  the  essence  of  his 
agreement."  Appellant's  coimsel  further 
say  in  one  of  their  briefs  that  "the  payment 
and  acceptance  of  benefits  under  the  terms 
of  the  contract  in  this  relief  fund  is  simply 
a  compromise  and  settlement  of  the  claim 
of  the  injured  employee  against  the  com- 
pany." Let  us  suppose  that  the  abovo 
statement  is  true;  it  is  certainly  the  strong- 
est and  best  statement  that  can  be  made 
of  appellant's  position.  What  is  it  that 
makes  the  acceptance  of  benefits  from  the 
relief  fund  a  compromise  and  settlement  of 
appellee's  claim?  Only  one  answer  can  be 
made  to  this  question,  and  that  is  that  the 
antecedent  contract  alone  makes  it  such. 
There  is  no  allegation  in  the  answer  that  in 
accepting  the  benefits  appellee  made  any 
agreement  or  compromise  whatever,  and 
there  is  no  claim  that  he  did.  He  simply 
accepted  that  which  he  had  a  legal  and 
moral  right  to  demand.  His  OAvn  con- 
tributions helped  to  create  the  fund,  and  hi.<( 
injury  brought  him  within  the  rules  and 
regulations  entitling  him  to  the  benefits. 
So,  even  if  it  was  a  compromise  and  settle- 
ment, it  was  such  wholly  and  solely  by  vir- 
tue of  the  antecedent  contract, — a  contract 
executed  before  the  injury  occurred;  and, 
that  being  so,  it  amounts  to  nothing  more 
than  an  attempt  to  secure  a  release  of  fu- 
ture liability  under  the  act,  call  it  by  what- 
soever name  we  may.  But  such  acceptance 
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is  not,  in  any  proper  or  legal  sense,  a  com- 
promise and  settlement  of  liability  under 
the  act.  The  language  of  the  contract  is: 
"And  I  agree  that  the  acceptance  of  benefits 
from  said  relief  fund  shall  operate  as  a  re- 
lease of  all  claims  for  damages  against  said 
company,  arising  from  such  injury  or 
death,"  etc.  So,  by  the  express  terms  of  the 
contract,  it  is  a  release,  and  not  a  compro- 
mise and  settlement.  The  acceptance  of  ben- 
efits shall  operate  as  a  release.  But  what 
makes  it  soY  If  the  antecedent  contract 
was  abrogated,  the  acceptance  of  benefits 
would  have  no  effect  whatever  upon  the  ques- 
tion of  appellant's  liability  under  the  act: 
because  he  had  a  legal  and  moral  right,  as 
before  remarked,  to  demand  and  receive 
such  benefits.  So,  if  the  release  takes  place, 
it  is  not  by  virtue  of  the  acceptance,  but 
it  is  by  the  force,  vigor,  and  effect  of  the 
antecedent  contract.  It  breathes  that  ef- 
fect into  the  acceptance. 

But  it  is  contended  that  the  contract  does 
not,  of  itself,  operate  as  a  release  of  liability 
under  the  act.  The  only  difference  between 
it  and  a  contract  of  absolute  release  is  that 
the  one  would  be  unconditional  while  the 
other  is  conditional.  The  conclusion  seems 
unavoidable  that  the  contract  here  is  a  con- 
ditional release  of  appellant  from  liabil- 
ity under  the  act.  The  condition  upon 
which  it  is  to  become  absolute  is  the  accept- 
ance of  benefits  from  the  relief  fund.  Sec- 
tion 5  of  the  act  makes  "all  contracts 
.  .  .  by  any  corporation  releasing  or  re- 
lieving it  from  liability"  Under  the  act  "null 
and  void." 

Appellant's  learned  counsel  contend  that 
an  exact  copy  of  this  contract  was  held 
valid  in  the  following  cases:  Johnson  v. 
Philadelphia  .d  R.  R.  Co.  163  Pa.  127,  29 
Atl.  854;  Ringle  v.  Pennsylvania  R.  Co.  164 
Pa.  529,  44  Am.  St.  Rep.  628,  30  Atl.  492: 
Lease  v.  Pennsylvania  Co.  10  Ind.  App.  47, 
37  N.  E.  423;  Donald  v.  Chicago,  B.  d  Q. 
R.  Co.  93  Iowa,  284,  33  L.  R.  A.  492,  61 
N.  W.  971.  The  first  three  cases  just  cited 
were  decided  in  states  not  having  employers' 
liability  acts  forbidding  contracts  of  this 
kind  in  force  at  the  time  the  injury  sued 
for  occurred.  And  they  proceeded  upon 
the  sole  ground  that  the  contract  did  not 
violate  public  policy,  and  therefore  they  were 
upheld.  But  the  Iowa  case  was  decided  in 
a  state  having  in  force  at  the  time  such  an 
act.  But  in  that  case  the  injury  resulted 
in  death,  and  the  administrator  of  the  de- 
ceased had  recovered  a  judgment  against 
the  company  for  the  benefit  of  the  mother 
of  the  deceased  on  account  of  his  death,  on 
a  similar  statute  to  our  own.  The  deceased 
was  a  member  of  the  relief  association  ver>' 
similar  to  the  one  here  involved.  The  case 
decided  in  93  Iowa,  284,  33  L.  R.  A.  492, 
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and  61  N.  W.  971,  was  a  suit  by  the  mother 
against  the  relief  association  for  the  $500 
death  benefits  provided  by  the  rules  of  the 
association.  The  case  was  decided  againsrt 
her  because  of  the  following  stipulation  in 
the  contract  signed  by  the  deceased  when 
he  became  a  member  of  the  relief  associa- 
tion, namely:  "Should  a  member  or  his 
legal  representatives  bring  suit  against 
the  company  .  .  .  for  damages  on  ac- 
count of  injury  or  death  of  such  member, 
payment  of  benefits  from  the  relief  fund  on 
account  of  the  same  .shall  not  be  made  un- 
til such  suit  is  discontinued;  and  if  suit 
shall  proceed  to  judgment,  or  shall  be 
compromised,  all  claims  upon  the  relief  fund 
for  benefits  on  account  of  such  injury  or 
df^ath  shall  be  thereby  precluded."  Tl-at 
contract  does  not  seek  to  avoid  the  liabil- 
ity of  the  company  under  the  Iowa  act, 
and  hence  was  a  perfectly  legal  contract. 
As  before  observed,  the  other  cases  in- 
volved the  question  whether  such  a  contract 
as  that  now  before  us  was  invalid  because 
of  its  violation  of  public  policy.  Without 
either  approving  or  disapproving  of  the  rule 
laid  down  by  the  Pennsylvania  supreme 
court  and  our  o^tTi  appellate  court,  yet  the 
United  States  circuit  court  for  the  district 
of  Colorado  decided  the  question  the  other 
way  in  a  strong  and  able  opinion  in  Miller 
V.  Chicago,  B,  d  Q,  R,  Co.  65  Fed.  305;  and 
we  think  there  is  a  marked  distinction  in 
the  rule  where  a  contract  is  charged  with 
violating  public  policy  and  where  it  contra- 
venes a  positive  statutory  prohibition,  and 
especially  where  the  statute  providers 
that  the  inhibited  contract  shall  be  null  and 
void.  In  Barrett  v.  Garden,  65  Vt.  431, 
36  Am.  St.  Rep.  876,  2C  Atl.  530,  tlie  su- 
preme court  of  Vermont  saijd:  "The  de- 
fendant insists  that  the  alleged  undertak- 
ing of  the  plaintiff  is  contrary  to  public 
policy,  and  that  for  this  reason  the  bond 
should  be  declared  void.  Courts  will  not 
declare  contracts  void  on  grounds  of  public 
policy  except  in  cases  free  from  doubt,  and 
prejudice  to  the  public  interest  must  clearly 
appear  before  a  court  is  justified  in  pro- 
nouncing an  instrument  void  on  this  ac- 
count. In  Richmond  v.  Dubuque  d  8,  C.  R. 
Co.  26  Iowa,  191,  it  is  said  *that  the  power 
of  courts  to  declare  a  contract  void  for 
being  in  contravention  of  sound  public  pol- 
icy is  a  very  delicate  and  imdefined  power, 
and,  like  the  power  to  declare  a  statute  un- 
constitutional, should  be  exercised  only  in 
cases  free  from  doubt.'  ...  In  Rich- 
ardson V.  Mellish,  2  Bing.  229,  Sir  James 
Bur  rough  said:  'I  protest,  as  my  lord  has 
done,  against  urging  too  strongly  upon  pub^ 
li«  policy.  It  is  a  very  unruly  horse,  and, 
w^hen  once  you  get  astride  it,  you  never 
know  where  it  will  cacrv  vou.  It  may  lead 
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you  from  the  sound  law.     It  is  never  urged 
at    all    but    when    other    points    fail.'    In 
Walsh  V.  Fuasell,  6  Ring.  169,  Lord  Chief 
Justice   Tindal,   in   pronouncing   judgment, 
said:     'It  is  not.  contended  that  the  cove- 
nant was  illegal  on  the  ground  of  the  breach 
of  any  direct  rule  of  law,  or  the  direct  vio- 
lation of  any  statute,  and  we  think,  to  hold 
it  to  be  void  on  the  ground  of  its  impolicy  or 
inconvenience,  w^e  ought  to  be  clearly  Bati^- 
ficd  that  the  performance  of  it  would  be 
necessarily  attended  with  injury  or  incon- 
venience to  the  public' "    As  was  said  in 
Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  21  L.  K. 
A.  617,  35  Am.  St.  Rep.  793,  26  Atl.  978: 
"Where  there  is  no  statutory  prohibition, 
the  law  will  not  readily  pronounce  an  agree- 
ment invalid  on  the  ground  of  policy  or  con- 
venience, but  is,  on  the  contrary,  inclined 
to  leave  men  free  to  regulate  their  affair:* 
as  they  think  proper.     .    .     .    Now,  the  in- 
tention of  the  contract  was  to  contravene 
the  statute,  and  this  intention  is  revealed 
in  the  contract.    This  renders  the  contract 
vicious    and    unenforceable."    An    eminent 
author  says:     "By  public  policy  is  intended 
that  principle  of  the  law  which  holds  thai 
no  citizen  can  lawfully  do  that  which  has 
a  tendency  to  injure  the  public,  or  which  is 
against  the  public  good.     Courts  will   not 
declare  contracts  void  on  grounds  of  public 
policy,  except  where  the  case  is  free  from 
doubt,  and  where  an  injury  to  the  public 
interest  clearly  appears.    A  doubtful  mat- 
ter of  public  policy  is  not  sufficient  to  in- 
validate   a    contract."    2    Beach,    Modem 
Law  of  Contracts,  §  1498,  and  authorities) 
there   cited.    It  might   be   difficult   to  say 
that  such  a  contract  has  a  tendency  to  in- 
jure, or  is  against  the  public  good,  beyond 
all  doubt.     On  the  other  hand,  the  same  au- 
thor says   (§  1447)   that  "contracts  requir- 
ing the  performance  of  acts  forbidden  by 
statute,  or  tending  to  promote  such  acts, 
are  void,  even  though  the  statute  does  not 
declare    them    void."     See   the    authoritiei* 
there  cited.     The  same  author,  in   §    1443. 
says:     "Whatever   tends  to  interfere  with 
the  beneficial  operation  of  the  statut«  is  un- 
lawful, as  against  the  policy  of  the  law. 
Whatever  tends  to  obstruct  duty,  by  defeat- 
ing the  letter  or  spirit  of  the  law,  is  al^o 
unlawful,  and  the  courts  will  not  enforce 
any  agreement  or  contract  for  the  benefit  of 
one  through  whose  direction  or  assistance 
the  law  is  violated.     .     .     .    The  law  at- 
tempts to  close  the  doors  to  temptations  by 
refusing    such    parties    recognition    in    thi' 
courts."    See  authorities  there  cited.     It  is 
laid  down  in  3  Am.  &  Eng.  Enc.  Law,  p. 
872,  that  "where  a  transaction  is  forbidden 
b}'-  a  statute  it  is  void;  the  grounds  of  the 
proposition  are  immaterial."    As  we  have 
before  said,  the  contract  in  question  is  a  re- 
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lease  of  appellant's  liability  under  the  act 
upon  a  certain  condition.  That  it  is  a  con- 
ditional release  of  such  liability,  dependent 
upon  the  happening  of  the  condition,  name- 
ly, the  acceptance  of  said  benefits  by  appel- 
lee, there  can  be  no  doubt.  If  that  condi- 
tion happens,  as  it  did,  appellant's  liability 
under  the  act  is  released  by  virtue  of  the 
antecedent  contract,  if  it  is  enforced.  If  it 
is  enforced,  it  must  be  so  done  in  violation 
of  the  statute  which  makes  all  such  con- 
tracts null  and  void.  That  certainly  more 
than  tends  to  obstruct  both  the  letter  and 
spirit  of  the  statute.  Our  cases  are  to  like 
effect  in  holding  that  a  contract  in  violation 
of  a  statute  is  void.  State  Bank  v.  Coquil- 
lard,  0  Ind.  232 ;  Cassaday  v.  American  Ins. 
Co.  72  Ind.  95.  And  the  same  is  true  if 
any  part  of  the  contract  is  in  violation  of 
the  law  and  the  consideration  unseverable. 
Daniels  v.  Barney^  22  Ind.  207;  Case  v. 
Johnson,  91  Ind.  477;  Benton  v.  Hamiltony 
110  Ind.  294,  II  N.  E.  238;  Woodford  v. 
Hamilton,  139  Ind.  481,  39  N.  E.  47;  Ban- 
dage v.  tStudahaker  Bros.  Mfg.  Co.  142  Ind. 
148,  34  L.  R.  A.  363,  51  Am.  St.  Rep.  165, 
41  N.  E.  380;  Sullivan  v.  State,  121  Ind. 
342,  23  N.  E.  150.  / 

But  the  contract  is  only  conditionally  in 
conflict  with  the  statute;  that  is,  if  the  con- 
dition never  happens,  it  does  not  and  never 
can  conflict  with  the  statute.  But  it  is 
equally  true  if  the  condition  does  happen  it 
will  directly  conflict  with  the  statute.  One 
of  the  most  learned  of  law  writers  upon 
this  topic  says:  "A  condition  is  a  limita- 
tion making  a  contract  arbitrarily  depend- 
ent on  an  event  at  the  time  uncertain."  1 
Wharton,  Contr.  S  545.  And  in  §  548  the 
same  learned  author  says:  *'The  promisor 
to  not  to  be  bound  only  in  the  future.  He 
is  bound  from  the  time  he  makes  the  prom- 
ise, and  the  title  he  passes  vests  subject  to 
the  condition.  Any  intermediate  disposi- 
tion of  the  title,  made  by  the  promisor  be- 
fore the  happening  of  the  condition,  is  sub- 
ject to  the  condition.  .  .  .  The  promis- 
or, also,  who  agrees  to  convey  an  estate  on 
a  future  contingency,  is  liable  in  damages 
if  he  makes  his  compliance  with  his  promise 
impossible,  or  subjects  the  property  to 
waste."  And  in  §  551  he  further  says: 
''The  same  may  be  said  of  all  contracts  to 
be  performed  on  the  happening  of  a  certain 
event.  The  contract  binds  from  the  time  it 
is  made,  and  ceases  to  bind  on  the  nonoccur- 
rence of  a  certain  event,  which  is  there- 
fore, in  this  sense,  a  condition  subsequent." 
To  the  same  effect  is  Clark,  Contr.  Horn- 
book Series,  p.  663,  §  277. 

If  we  were  even  mistaken  in  construing 
this  contract  as  a  conditional  one,  so  as  to 
bring  it  within  the  principles  above  laid 
down  nnd  within  the  condemnation  of  the 
69  L«  R.  A. 


statute  in  question,  it  unquestionably  falls 
within  the  principle  laid  down  by  Wharton, 
thus:  "The  prohibition  of  a  statute  cannot 
be  evaded  by  putting  a  contract  in  a  shape 
which,  while  nominally  not  inconsistent 
with  the  statute,  virtually  contravenes  its 
provisions.  This  has  been  frequently  held 
with  regard  to  stipulations  evading  usury 
statutes  and  with  regard  to  assignments 
evading  bankrupt  laws.  If  a  contract  con- 
flicts with  the  general  policy  and  spirit  of  a 
statute  governing  it,  it  will  not  be  enforced, 
although  there  may  be  no  literal  conflict." 
1  W-harton,  Contr.  S  362.  In  State  ex  ret. 
Matthews  v.  Forsythe,  147  Ind.  466,  33  L. 
R.  A.  221,  44  N.  E.  593,  it  was  said:  *^ln 
chapter  4,  §  1,  of  Maxwell  on  the  Interpreta- 
tion of  Statutes,  under  the  title  of  'Con- 
st ruction  to  Prevent  Evasion,'  it  is  accord- 
ingly said,  at  pages  133  and  134:  *It  is  the 
duty  of  the  judge  to  make  such  construction 
as  shall  suppress  all  invasions  for  the  con- 
tinuance of  the  mischief .  To  carry  out  effec- 
tually the  object  of  a  statute,  it  must  be  so 
construed  as  to  defeat  all  attempts  to  do  or 
avoid,  in  an  indirect  or  circuitous  manner, 
that  which  it  has  prohibited  or  enjoined. 
in  fraudem  legis  facit,  qui  salbis  verbis 
Icgis,  sententiam  ejus  circumvenit;  and  a 
statute  is  understood  as  extending  to  all 
such  circumventions,  and  rendering  them 
unavailing.  Quando  aliquid  prohihetur, 
prohihetur  et  omne  per  quod  devenitur  ad 
illud.  When  the  acts  of  the  parties  ar<» 
adopted  for  the  purpose  of  effecting  a  thing 
which  is  prohibited,  and  the  thing  prohibit- 
ed is  in  consequence  effected,  the  parties  have 
done  that  which  they  purposely  caused, 
though  they  may  have  done  it  indirectly. 
When  the  thing  done  is  substantially  that 
which  was  prohibited,  it  falls  within  the  act 
simply  because,  according  to  the  true  con- 
struction of  the  statute,  it  is  the  thing 
thereby  prohibited.  Whenever  courts  see 
such  attempts  at  concealment  'they  brush 
away  the  cobweb  varnish,*  and  show  th« 
transaction  in  its  true  light.  They  see 
things  as  ordinary  men  do,  and  see  througli 
them.  Whatever  might  be  the  form  or  col- 
or of  the  transaction,  the  law  looks  to  the 
substance  of  it.  In  all  such  cases  it  is,  in 
truth,  rather  the  particular  transaction 
than  the  statute  which  is  the  subject  of  con- 
struction; and,  if  it  is  found  to  be  in  sub- 
stance within  the  statute,  it  is  not  suffered 
to  escape  from  the  operation  of  the  law  b>' 
means  of  the  disguise  under  which  its  reai 
character  is  masked.'  "  W^e  are  therefore  of 
opinion  that  the  contract  set  up  in  the  sec- 
ond paragraph  of  the  answer  is  in  contra- 
vention of  the  statute,  and  hence,  by  force 
thereof,  the  contract  so  set  up  is  null  and 
void;  and,  that  being  so,  said,  answer  was 
bad  and  the   circuit  court  did  not  err   in 
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sustaining  the  demurrer  thereto  for  want  of 
sufficient  facts. 

It  is  complained,  under  the  motion  for  a 
new  trial,  that  the  circuit  court  erred  in  ex- 
cusing on  its  own  motion  the  juror  Overhol- 
ser,  who  it  is  alleged  was  a  competent  juror, 
over  appellant's  objection.  But  it  is  not 
shown  that  the  jury  which  was  finally  im- 
paneled was  not  a  fair  and  impartial  jury. 
In  such  a  case  the  matter  is  very  much  in 
the  discretion  of  the  trial  court,  and  no  er- 
ror is  committed  where  no  injury  results 
from  the  court's  action  in  excusing  the 
juror.  De  Pew  v.  Robinson,  95  Ind.  109, 
It  is  not  even  claimed  that  any  injury  re- 
sulted therefrom.  We  therefore  conclude 
there  was  no  error  conunitted  in  excusing 
the  juror. 

It  is  further  contended  that  the  seventh 
item  in  the  special  verdict  is  not  supported 
by  the  evidence.  It  reads  thus:'  "We  fur- 
ther find  that,  under  the  rules  of  the  de- 
fendant company  governing  the  operation  of 
defendant's  freight  trains  in  cases  where  it 
became  necessary  for  brakemen  to  go  be- 
tween defendant's  cars,  attached  to  the  en- 
gine drawing  the  same,  for  the  purpose  of 
making  couplings,  it  was  the  duty  of  the 
engineer  in  charge  of  the  engine  of  said 
train,  after  receiving  a  signal  from  a  brake- 
man,  to  stop  the  engine  and  train  for  the 
purpose  of  allowing  such  brakeman  to  pass 
between  the  cars  thereof  and  make  a  coup- 
ling, to  obey  a  signal  and  stop  the  engine 
and  train,  and  so  remain  until  receiving  a 
signfl.1  from  some  member  of  the  train  crew 
to  back  or  pull  forward."  Counsel  say: 
"The  evidence  does  not  sustain  this  finding. 
There  was  no  evidence  of  such  a  rule."  The 
finding  is  not  that  there  was  such  a  rule, 
but  that,  "under  the  rules  of  the  defend- 
ant," not  rule,  "it  was  the  duty  of  the  en- 
gineer" to  do  certain  things.  Those  rules 
might  have  been  such  as  yrere  adopted  by 
the  company,  or  such  as  by  long  usage  and 
custom  had  become  understood  as  incumbent 
on  appellant's  servants.  We  think  there 
was  evidence  sufficient  to  support  this 
finding. 

The  tenth  finding  was  objected  to  because 
the  evidence  on  that  branch  of  the  verdict 
was  not  sufficient  to  sustain  it,  but  there 
was  evidence  sufficient  to  support  it,  though 
there  was  strong  conflicting  evidence.  We 
can  only  look  to  that  part  of  the  evidence 
that  supports  the  finding. 

It  is  also  complained  that  the  circuit 
court  erred  in  refusing  to  require  the  jury 
to  return  to  their  room  and  insert  in  their 
special  verdict  certain  facts  specified.  To 
have  sustained  the  motion  would  have  been 
an  invasion  by.  the  court  of  the  province  of 
the  jury  to  determine  the  facts.  If  a  spe- 
cial verdict  fails  to  find  material  facts,  with- 
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in  the  issue,  which  were  established  by  the 
evidence  the  remedy  is  not  by  a  motion  to 
coerce  them  into  making  such  finding,  but 
by  a  motion  for  a  new  trial  by  the  party  ag- 
grieved. Brazil  Block  Coal  Co,  ▼.  Hoodlet, 
129  Ind.  327,  27  N.  E.  741,  and  cases  there 
cited;  Vinton  v.  Baldtoin,  95  Ind.  433,  and 
cases  there  cited;  Lafayette  t.  Allen,  81 
Ind.  166,  and  cases  cited. 

Overruling  appellant's  objection  to  the 
question  and  answer  of  the  witness  Ballard 
is  also  urged  as  error.  The  appellee's  coun- 
sel had  asked  the  witness  the  question  what 
danger  there  was  to  appellee's  life  at  the 
time  witness  saw  him,  and  he  answered:  "i 
considered  him  in  a  great  deal  of  danger;  a 
man  continuing  in  that  condition  could  not 
live  many  days."  Appellee's  counsel  imme- 
diately withdrew  the  evidence,  and  the 
court,  at  the  request  of  appellant's  coun- 
sel, instructed  the  jury  not  to  consider  such 
evidence.  There  was  no  available  error  in 
the  ruling. 

Complaint  is  made  of  the  third  instruc- 
tion given  by  the  court:  "That  in  estimat- 
ing the  plaintifi's  damages  it  is  proper 
.  .  .  that  you  should  take  into  consider- 
ation the  plaintiff's  physical  and  mental 
suffering."  In  M^ahash  duW.  R.  Co,  v.  Mor- 
gan, 132  Ind.,  at  page  438,  31  N.  E.,  at  page 
663,  an  instruction  "that  in  making  such 
estimate  the  jury  should  take  into  consider- 
ation appellee's  physical  and  mental  suffer- 
ing if  any  were  caused  by  and  arising  out 
of  the  injury,"  was  upheld  as  not  an  "erro- 
neous statement  of  the  rule  governing  the  as- 
sessment of  damages  contained  in  either  of 
the  instructions."  There  was  no  error  in 
giving  the  instruction. 

The  fourth  instruction  is  complained  of. 
reading,  as  appellant's  counsel  say  in  their 
brief,  thus:  "The  jury  are  instructed  that 
if  they  find  that  the  plaintiff  had  proved  by 
a  preponderance  of  the  evidence  the  injuries 
he  has  sustained  as  charged  .in  the  com- 
plaint, then  every  particular  and  phase  of 
the  injury  may  enter  into  the  consideration 
of  the  jury  in  estimating  his  damages,  loss 
of  time,  with  reference  to  his  condition  and 
ability  to  earn  money  in  his  business  or  call- 
ing, his  lo;3S  from  permanent  improvement 
of  his  physical  powers,  his  pain  and  suffer- 
ing already  endured,  and  that  may  be  en- 
dured, from  his  injuries  in  the  future,  bin 
personal  disfigurement;  and  the  jury  should 
give  the  plaintiff  such  a  sum  as  will  com- 
pensate him  for  the  injuries  received,  taking 
into  consideration  all  the  facts  proved  in 
the  case."  The  appellee's  counsel  have  cop- 
ied the  same  instruction  into  their  brief, 
except  the  word  printed  "improvement"  in 
appellant's  copy  of  the  instruction  is  print- 
ed "impairment"  in  appellee's  copy.  Neither 
brief   cites   us   to   the   place   in   the   tran- 
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script  where  the  instruction  can  be  found, 
and  we  have  spent  some  time  hunting  for 
it  without  success.  Under  such  circum- 
stances, we  are  justified  in  assuming  that 
the  word  "improvement"  in  appellant's  copy 
is  a  clerical  or  typographical  error,  and 
that  the  real  instruction  had  the  word  '* im- 
pairment" in  it  instead  of  the  word  "im- 
provement," as  set  out  in  appellant's  brief. 
Indeed,  if  the  word  "improvement"  were  in 
the  transcript,  instead  of  the  word  "impair- 
ment," it  is  so  manifestly  a  clerical  mistake 
in  copying  the  instructions  that  we  are  au- 
thorized to  read  it  "impairment"  instead  of 


"improvement."  Landon  v.  WWfe,  101  Ind. 
249;  Indiana,  B.  d  W.  R.  Co.  v.  Daileyy  110 
Ind.  75,  10  N.  E.  «31.  With  that  reading 
the  instruction  is  correct.  Wabash  d  TT. 
R.  Co.  V.  Morgan,  132  Ind.  438,  31  N.  E. 
603,  32  N.  E.  85.  We  have  thus  patiently 
gone  over  all  the  rulings  of  the  circuit 
court  urged  and  properly  presented  here  as 
error,  and  conclude  that  the  circuit  court  did 
not  err  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  affirmed. 

Petition  for  rehearing  overruled. 


MINNESOTA   SUPREME    COURT. 


Jacob  SCHUS,  Respt., 

V. 

POWERS-SIMPSON  COMPANY,  Appt. 
(85  Minn.  447.) 

*1.  Defendant  ia  a  corporation  organ- 
ised for  the  purpose  of  mannfactnr- 
1ns  and  deallnflr  In  lumber)  buying,  im- 
proving, selling,  and  dealing  in  real  and  per- 
sonal property  connected  with  Its  lumbering 
bustness ;  and,  in  addition  thereto  and  In  con- 
nection therewith,  it  owns  and  operates 
what  is  called  a  "logging  railroad/*  which 
Is  equipped  with  four  locomotives  and  a 
number  of  logging  and  box  cars,  used  in  car- 
rying logs  from  the  pineries  to  the  saw  mills 
owned  and  operated  by  it.  It  does  not  fol- 
low the  business  of  a  common  carrier  of 
passengers  and  freight,  the  operation  of  thr 
road  being  limited  exclusively  to  its  own 
private  business ;  but  its  servants  and  em- 
ployees engaged  fn  the  operation  of  its 
trains  are  exposed  to  the  same  dangers  and 
risks  as  are  employees  and  servants  of  rail- 
road corporations  engaged  as  common  car- 
riers. Held,  that  Gen.  Stat.  1894,  |  2701. 
known  as  the  "fellow  servant  act,"  applies 
to  defendant,  and  it  is  liable  to  an  employee 
engaged  in  the  operation  of  such  railroad  for 
injuries  caused  by  the  negligence  of  a  co- 
employee  or  fellow  servant. 

X.  In  tlila  action  (one  to  recover  dam- 
ases  for  personal  Injuries  received 
by  a  bralcenian  in  coupling  cars  on  defend- 
ant's said  railroad)  the  evidence  received 
on  the  trial  tended  to  show  that  there  was  a 
general  custom  in  respect  to  the  operation  of 
the  road  for  the  engineer,  when  cars  being 
coupled  came  together,  immediately  to  stop 
bis  engine  and  hold  it  stationary  until  sig- 
naled to  again  move  it  by  the  brakeman  mak- 
ing the  coupling.  It  further  tended  to  show 
that,  on  the  occasion  complained  of,  this  cua 
tom  was  not  observed  by  defendant's  engi 
neer,  in  consequence  of  which  plaintiff  was 
injured.  It  is  held  that  the  evidence  was 
sufficient  to   require  the  submission   of  the 
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case  to  the  Jury,  and  to  sustain  their  ver- 
dict to  the  effect  that  such  custom  existed, 
and  that  the  engineer's  failure  to  follow  and 
observe  It  at  the  time  complained  of  was 
the  proximate  cause  of  plaintiff's  injury. 
3.  Evidence  examined  and  considered, 
and  held  to  sustain  the  verdict  of  the  Jurv 
to  the  effect  that  plaintiff  was  not  guilty 
of  contributory  negligence,  and  did  not  as- 
sume the  risks  Incident  to  making  the  coup- 
ling in  question ;  also  to  sustain  the  verdict 
that  plaintiff's  cause  of  action  was  not  set- 
tled and  adjusted  by  an  agreement  between 
the  parties  made  and  entered  into  prior 
to  the  commencement  of  the  action. 

(February  21,  1902.) 

\  PPEAL  by  defendant  from  an  order  of 
«-A  the  District  Court  for  Hennepin 
County  denying  judgment  non  obstante  vere- 
dicto, and  denying  a  new  trial  after  ver- 
dict in  plaintifTs  favor,  in  an  action  brought 
to  recover  damages  for  piersonal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Woods,  King^many  Sc  Wallace, 
for    appellant : 

In  order  that  plaintiff  may  recover  he  is 
bound  to  show  facts  and  circumstances  from 
which  it  can  be  ascertained  with  reasonable 
certainty  what  particular  precaution  defend- 
ant ought  to  have  taken  but  did  not. 

Shearm.  &  Redf.  Npg.  5th  ed.  §  57  p.  74. 
Ellison  V.  Truesdale,  49  Minn.  240,  51  N. 
W.  918:  Johnson  v.  Walsh,  83  Minn.  74. 
85  N.  W.  910. 

Plaintiff  admits  that  he  did  not  give  the 
signal,  which  was  the  only  way  the  engineer 
Had  of  knowing  when  to  stop,  and  which 
il  was  his  duty  to  give. 

Merritt  v.  Oreat  Northern  R.  Co.  81  Minn. 
496,  84  N.  W.  321 ;  Ellison  v,  Truesdale,  49 
Minn.  240,  51  N.  W.  918;  1  Shearm.  &  Redf. 
Neg.  5th  ed.  §110,  p.  170. 

He  must  be  held  to  have  understood  and 
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appreciated  the  hazard  of  making  this 
coupling,  and  hence,  in  attempting  to  make 
it,  uHHumed  all  the  risks  incident  thereto. 

McLaren  v.  Willision,  48  Minn.  299,  51 
N.  W.  373 ;  Tennessee,  Coal,  L  d  R.  Co.  v. 
Kyle,  93  Ala.  1,  12  L.  R.  A.  103,  8  So.  764; 
Georgia  P.  R.  Co.  v.  Dooly,  12  L.  R.  A.  342, 
and  note,  86  Ga.  294,  12  8.  E.  923 ;  Bailey, 
Master's  Liability  for  Injuries  to  Servant, 
pp.  150,  170;  1  Shearm.  k  Redf.  Neg.  5th  ed. 
8  185,  p.  276;  Cooley,  Torts,  pp.  550-553; 
Wood,  Mast.  &  S.  §  214,  p.  673;  Scharen- 
broich  v.  8t.  Cloud  Fiber-Ware  Co,  59  Minn. 
116,  60  N.  W.  1093;  Smith  v.  Tromanhauser, 
63  Minn.  98,  65  N.  W.  144;  Anderson  v.  C. 
N.  Nelson  Lumber  Co,  67  Minn.  79,  69  N. 
VV.  030;  Sicanson  v.  Gnat  Northern  R.  Co, 
68  Minn.  184,  70  N.  W.  978;  Quick  v.  Min- 
nesota Iron  Co,  47  Minn.  361,  50  X.  W. 
244;  Greene  v.  Minneapolis  d  8t,  L.  R.  Co. 
31  Minn.  248,  47  Am.  Rep.  785,  17  N.  W. 
378;  Woods  v.  St.  Paul  d  D.  R.  Co.  39 
Minn.  435,  40  N.  W.  510;  Smith  v.  Winona  d 
St.  P.  R.  Co.  42  Minn.  87,  43  N.  W.  968; 
Tuttle  V.  Detroit,  G.  H.  d  M.  R.  Co.  122  U. 
S.  189,  30  L.  ed.  1114,  7  Sup.  Ct.  Rep.  1166; 
Southern  P.  Co.  v.  Seley,  152  U.  S.  145,  38 
L.  ed.  391,  14  Sup.  Ct.  Rep.  530. 

Releases  for  torts  stand  on  the  same  level 
as  other  contracts. 

Och  V.  Missouri,  K.  d  T.  R.  Co.  130  Mo. 
27,  36  L.  R.  A.  455,  31  S.  W.  962;  Penn- 
sylvania R.  Co.  V.  Shay,  82  Pa.  198;  Squires 
V.  Amherst,  145  Mass.  102,  13  N.  E.  609; 
Christianson  v.  Chicago,  St.  P.  M.  d  O.  R. 
Co.  67  Minn.  94,  69  N.  W.  640. 

Defendant  docs  not  own  and  operate  a 
ailroad  in  the  sense  that  the  word  "railroad*' 
i^  used  in  the  statute  in  question. 

23  Am.  &  Eng.  Enc.  Law,  p.  400 ;  Shearm. 
&  Redf.  Neg.  5th  ed.  §  241c,  p.  444;  Lavallee 
V.  St.  Paul,  M.  d  M.  R.  Co.  40  Minn.  240, 
41  N.  W.  974;  Johnson  v.  St.  Paul  d  D.  R. 
Co.  43  Minn.  222,  8  L.  R.  A.  419,  45  N.  W. 
156;  Kreuzer  v.  Great  Northern  R.  Co.  83 
Minn.   385,  86   N.  W.   413. 

It  is  impossible  that  the  legislature  meant 
to  include  logging  railroads  under  the  term 
"railroads,"  because  at  the  time  this  stat- 
ute was  passed  there  was  not  a  logging  rail- 
road built  in  this  state. 

Futik  V.  St.  Paul  City  R.  Co.  61  Minn. 
435,  29  L.  R.  A.  208/  52  Am.  St.  Rop.  608, 
iJ3  N.  W.  1099;  State  v.  Duluth  Street  R. 
Co.  76  Minn.  90,  67  L.  R.  A.  63,  78  N.  W. 
1032;  Fidelity  Loan  d  T.  Co.  V.  Douglas, 
104  Iowa,  536,  73  N.  W.  1039;  Massachu- 
svits  Loan  d  T.  Co.  v.  Hamilton,  32  C. 
C.  A.  46,  59  U.  S.  App.  403,  88  Fed.  688. 

In  order  to  ascertain  the  subject-matter, 
Koopo,  and  object  of  an  enactment  the  in- 
terpreter should  ascertain  what  is  the  mis- 
<'hief  or  defect  it  is  int4»nded  to  remedy. 

23  Am.  &  Kng.  Enc.  I^w,  p.  336;  Bccson 
t«»  L.  R.  A. 


V.  Busenbark,  44  Kan.  669,  10  L.  R.  A«  839, 
25  Pac.  48;  Ellington  v.  Beckoer  Dam 
Lumber  Co.  93  Ga.  53,  19  S.  E.  21;  Railcy 
V.  Garbutt,  112  Ga.  288,  37  S.  E.  360;  Me- 
Knight  V.  Iowa  d  M.  R.  Constr.  Co.  43  Iowa, 
406. 

Mr.  T»  D.  Iiarrabee,  for  respondent: 

The  defendant  in  this  case,  as  to  this  plain- 
tiff, is  in  truth  and  fact  a  railroad  corpora- 
tion. 

McLaren  v.  Williston,  48  Minn.  299,  51 
X.  W.  373;  Funk  v.  St.  Paul  City  R.  Co. 
61  Minn.  435.  29  L.  R.  A.  208,  52  Am.  St. 
Rep.  608,  63  N.  W.  1099;  Mikkelson  v.  Trues- 
dale,  63  Minn.  137,  65  X.  \V.  260;  Union 
Trust  Co.  V.  Kendall,  20  Kan.  615;  McKnighf 
V.  Iowa  d  M.  R.  Constr.  Co.  43  Iowa,  406; 
Massachusetts  Loan  d  T.  Co.  v.  Hamilton, 
32  C.  C.  A.  46,  59  U.  S.  App.  403,  88  Fed. 
588. 

Because  the  cars  were  moved  after  the 
coupling  was  made,  contrary  to  custom, 
it  certainly  was  a  question  for  the  jury  to 
say  whether  or  not  the  engineer  was  negli- 
gent. 

Kelly  V.  Southern  Minnesota  R.  Co.  28 
Minn.  98,  9  X.  W.  588;  Kolsti  v.  Minneapolis 
d  St.  L.  R.  Co.  32  Minn.  133,  19  X.  W.  655; 
O'Malley  v.  St.  Paul,  M.  d  M.  R.  Co.  43 
Minn.  289,  45  X.  W.  440;  Larson  v.  St, 
Paul,  M.  d  M.  R.  Co.  43  Minn.  423,  45  X. 
W.  722 ;  Moran  v.  Eastern  R.  Co.  48  Minn. 
46,  50  X.  W.  930;  Bergquist  v.  Chandler 
Iron  Co.  49  Minn.  511,  52  X.  W.  136: 
Flanders  v.  Chicago,  St.  P.  M.  d  O,  R.  Co. 
51  Minn.  193,  53  X.  W.  644;  Chicago,  M, 
d  St.  P.  R.  Co.  V.  Carpenter,  5  C.  C.  A.  551. 
12  U.  S.  App.  392,  56  Fed.  451;  NeUon  v. 
Southern  P.  Co.  18  Utah,  244,  55  Pac.  364 « 
Pier  V.  Chicago,  M.  d  St.  P.  R.  Co.  «4  Wi« 
357,  68  X.  W.  464;  Chicago,  M.  d  St.  P.  R. 
Co.  V.  O'Sullivan,  143  111.  48,  32  X.  E.  398; 
Pennsylvania  Co.  v.  McCormack,  131  Ind. 
250,  30  X.  E.  27 ;  0*Mellia  v.  Kansas  City, 
St.  J.  d  C.  B.  R.  Co.  115  Mo.  206,  21  S,  W. 
503:  Whitsett  v.  Chicago,  R.  I.  d  P.  R.  Co. 
07  Iowa,   150,  25  N.  W.  104. 

Brown,  J.,  delivered  the  opinion  of  tin- 
court: 

This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
lK»en  caused  by  the  negligence  of  defendant. 
Plaintiff  had  a  verdict  in  the  court  below, 
and  defendant  appeals  from  an  order  deny- 
ing its  alternative  motion  for  judgment 
notwithstanding  the  verdict,  or  for  a  new 
trial.  The  facts  are  as  follows:  Defend- 
ant is  a  corporation  organized  for  the  pur- 
pose of  buying  and  selling  timber  land; 
cutting,  hauling,  and  driving  logs  and  tim- 
ber; buying,  improving,  selling,  and  dealing 
in  real  and  personal  property;  and  the  car- 
rying on  of  such  other  business  as  Is  con- 
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veniently  and  necessarily  connected  there- 
with. In  addition  to  its  lumbering  business, 
and  in  connection  therewith,  it  owns  and 
operates  what  is  called  a  "lojrging  railroad." 
Its  line  extends  into  the  pine  woods  from 
Hibbing,  in  St.  Louis  county,  the  distance 
of  about  29  miles,  including  spur  tracks  and 
branches.  It  is  equipped  with  four  locomo- 
tives and  a  number  of  logging  and  freight 
cars,  which  are  used  in  carrying  logs  from 
the  pineries  to  the  sawmills  owned  and 
operated  by  it.  It  does  not  follow  the  busi- 
ness of  a  common  carrier  of  passengers  or 
freight,  the  operation  of  its  road  being 
limited  exclusively  to  its  own  business. 
At  the  time  complained  of,  plaintiff  was  in 
the  employ  of  defendant  upon  this  railroad 
as  a  brakeman,  and  was  injured  while 
coupling  cars.  The  facts  with  respect  to 
his  injury,  the  manner  in  which  it  was  re- 
ceived, and  the  evidence  tending  to  show 
negligence  on  the  part  of  the  defendant  will 
be  stated  further  on  in  this  opinion.  Four 
principal  questions  are  presented  for  our 
consideration :  ( 1 )  Whether  defendant  is  a 
railroad  corporation  within  the  meaning, 
or  comes  within  the  operation,  of  chapter  13, 
Laws  1887  (Gen.  Stat.  1894,  §  2701),  known 
as  the  "fellow  servant  act;"  (2)  whether 
the  evidence  establisnes  negligence  on  the 
part  of  defendant,  which  was  the  prox- 
imate cause  of  plaintiffs  injury;  (3) 
whether  plaintiif  was  guilty  of  contribu- 
tory negligence;  and  (4)  whether  his  cause 
of  action  for  damages  was  settled  and  ad- 
justed, and  defendant  released  and  dis- 
charged therefrom,  by  an  agreement  made 
and  entered  into  between  the  parties  prior  to 
the  commencement  of  the  action. 

1.  It  is  contended  that  defendant  is  not 
a  railroad  corporation,  within  the  intent 
and  meaning  of  chapter  13,  si/pra,  and  that 
in  consequence  it  is  not  liable  to  one  of  its 
servants  for  injuries  caused  by  the  negli- 
gence and  carelessness  of  a  fellow  servant. 
It  is  urged  that  the  statute  does  not  apply 
to  defendant,  for  the  reason  that  it  was  not 
organized  as  a  railroad  corporation,  and  for 
the  further  reason  that  it  is  not  engaged  as  a 
common  carrier  of  passengers  and  freight; 
its  railroad  business  being  confined  exclu- 
sively to  its  own  private  atfairs.  The  stat- 
ute provides,  generally,  that  every  railroad 
corporation  owning  or  operating  a  railroad 
in  this  state  shall  be  liable  for  all  damages 
sustained  by  an  agent  or  servant  thereof 
by  reason  of  the  neglip^encp  of  another 
agent  or  servant;  but  railroads  under  con- 
struction and  not  open  to  public  use  are  ex- 
cepted from  the  operation  of  the  act.  The 
statute  has  been  before  the  court  repeated- 
ly with  respect  to  its  validity  and  its  appli- 
cation to  particular  servants  and  employees, 
and  has  been  sustained,  not  as  a  law  apply- 
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ing  exclusively  to  railroad  corporations  as  a 
class, — for,  if  that  were  its  purpose,  it 
would,  as  intimated  by  Judge  Mitchell  in 
Johnson  V.  8t,  Paul  d  D.  R,  Co,  43  Minn. 
222,  8  L.  R.  A.  419,  45  N.  W.  156,  be  uncon- 
stitutional and  void  as  class  legislation, — but 
as  applying  to  employers  whose  servants 
and  employees  are  exposed  to  the  peculiar 
hazards  and  dangers  incident  to  the  opera- 
tion of  railroads.  In  that  case  the  court 
said:  "If  a  distinction  is  to  be  made  as  to 
the  liability  of  employers  to  their  em- 
ployees, it  must  be  based  upon  a  difference 
in  the  nature  of  the  employment,  and  not  of 
the  employers.  One  rule  of  liability  cannot 
be  established  for  railway  companies,  mere- 
ly as  such^  and  another  rule  for  other  em- 
ployers, under  like  circumstances  and  con- 
ditions." Within  the  reasoning  of  that  de- 
cision, and  other  cases  in  this  court  {Smith 
v.  8L  Paul  d  D.  R.  Co.  44  Minn.  17,  40 
N.  W.  149;  Lavallee  v.  Bt,  Paul,  M.  d  M.  R, 
Co.  40  Minn.  249,  41  N.  W.  974;  Mikkelson 
V.  Trucsdale,  63  Minn.  137,  65  N.  W.  260), 
the  test  in  interpreting  and  construing  this 
statute  is  not  whether  the  corporation  en- 
gaged in  operating  the  railroad  was  organ- 
ized as  a  railroad  corporation,  but  whether 
the  road  being  operated  is  a  railroad,  within 
the  ordinary  meaning  of  the  term,  in  and 
about  the  operation  of  which  employeus  are 
exposed  to  those  dangers  and  risks  against 
the  consequences  of  which  the  legislature 
intended  to  provide.  In  Sutherland,  Stat. 
Constr.  218,  it  is  said  to  be  indispensable  to 
a  correct  understanding  of  a  statute  to  in- 
quire what  is  the  subject  of  it, — ^what  ob- 
ject is  intended  to  be  accomplished  by  it. 
When  the  subject-matter  is  once  clearly  as- 
certained, and  its  general  intent,  a  key  is 
found  to  all* its  intricacies.  General  words 
may  be  restrained  to  it,  and  those  of  nar- 
rower import  may  be  expanded  to  embrace 
it,  to  effectuate  that  intent.  When  the 
intention  can  be  collected  from  the  statute, 
words  may  be  modified,  altered,  or  sup- 
plied so  as  to  obviate  any  repugnancy  or 
inconsistency  with  such  intention.  The 
subject-matter  of  the  statute  under  consid- 
eration, and  its  intent  and  purpose,  were  to 
protect  employees  engaged  in  a  dangerous 
and  hazardous  employment;  and,  within  the 
decisions  cited,  the  character  of  the  em- 
ployer is  not  of  Controlling  importance.  The 
statute  is  to  be  given,  if  not  a  liberal,  at 
least  a  reasonable,  interpretation,  and  one 
that  will  carry  into  effect  the  intent  of  the 
legislature.  If  the  character  of  the  em- 
ployer, within  the  meaning  of  the  statute, 
is  not  important,  and  the  nature  of  the  em- 
ployment is  the  test  to  be  applied  in  con- 
struing the  statute,  the  expression  "any  rail- 
road corporation  engaged  in  the  operation  of 
a   railroad"    should,    within    the   rule    laid 
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down  by  Sutherland,  be  enlarged  and  ex- 
panded 80  as  to  include  any  person,  com- 
pany, or  corporation  engaged  in  operating 
a  railroad,  incident  to  which  operation  are 
the  dangers  and  hazards  from  which  the 
legislature  intended  to  protect  the  employees. 
Winters  v.  Duluth,  82  Minn.  127,  84  N.  W. 
788.  Defendant  was  not  organized  as  a  rail- 
road corporation,  it  is  true;  but  it  is  con- 
ceded that  it  is  operating  a  line  of  railroad 
equipped  with  engines  and  cars,  the  opera- 
tion of  which,  so  far  as  concerns  the  running 
of  its  trains,  is  identical  with  ordinary 
railroads,  except  that  it  is  in  the  interests 
of  its  own  private  affairs.  Every  purpose 
intended  to  be  subserved  by  the  stntute  ap- 
plies to  it.  Its  servants  and  employees  in 
the  operation  of  its  trains  are  exposed  to 
the  same  dangers  and  hazards,  if  not  greater, 
as  employees  of  ordinary  railroads;  and  to 
hold  that  it  does  not  come  within  the  stat- 
ute would,  in  our  judgment,  be  illosricil  and 
out  of  harmony  with  the  prior  decisions  of 
the  court,  against  the  manifest  intent  of  the 
legislature,  and  a  cramped  and  unnecessa- 
rily restricted  interpretation  of  the  law. 
The  mere  fact  that  it  is  called  a  "logging 
railroad,"  and  came  into  existence  since  the 
passage  of  that  act,  is  by  no  means  decisive 
of  the  question.  It  is  a  general  rule  of  statu- 
tory construction  that  learislative  enactments 
in  general  and  comprehensive  terms,  pro- 
spective in  operation,  apply  alike  to  all 
persons,  subjects,  and  business  within  their 
general  purview  and  scope  coming  into  ex- 
istence subsequent  to  their  passage.  Mo- 
Aunich  v.  Mississippi  d  M,  R,  Co,  20  Iowa, 
338.  And  within  this  rule,  even  though  a  de- 
fendant is  engaged  in  operating  a  "logging 
railroad"  only,  and  exclusively  in  the  in- 
terests of  its  private  affairs;  and  though 
such  railroads  were  not  known  at  the  time 
of  the  passage  of  the  statute,  and  consequent- 
ly not  then  in  the  contemplation  of  the  legis- 
lature,— the  operation  of  its  road,  in  respect 
to  the  dangers  and  hazards  to  which  its 
employees  are  exposed,  brings  it  squarely 
within  the  spirit  and  purpose  of  the  law ;  and 
it  must,  to  effectuate  fully  the  intention  of 
the  legislature,  be  held  to  be  within  its  scope 
and  operation.  In  the  case  of  Mikkelson  v. 
Truesdale,  63  Minn.  137,  65  N.  W.  260,  it 
was  held  that  the  statute  applies  to  a  re- 
ceiver engaged  in  operating  a  line  of  rail- 
road as  the  representative  of  the  court,  in 
the  interests  of  bondholders  and  creditors. 
We  are  unable  to  point  out  any  logical  dis- 
tinction between  a  receiver  engaged  in  oper- 
ating a  railroad  and  a  lumber  company  sim- 
ilarly enfjnged,  in  so  far  as  applicable  to 
this  statute.  A  like  conclusion  was  reached 
in  Wall  V.  Plait.  169  Mass.  398,  48  N.  E. 
270, — a  case  involving  a  similnr  statute.  In 
Daniels  v.  Hart,  118  Mass.  543,  mortgagees 
69  L.  K.  A. 


in  possession  of  a  railroad  and  operating 
it  were  held  to  be  within  the  meaning  of 
the  statute.  These  decisions  are  In  line 
with  sound  reasoning  and  the  spirit  and 
purpose  of  such  statutes.  It  was  held  in 
Funk  V.  St.  Paul  City  R,  Co.  61  Minn.  435, 
29  L.  R.  A.  208,  52  Am.  St.  Rep.  608,  63 
N.  W.  1099,  that  the  statute  did  not  apply 
to  street  railways.  But  the  reasons  for  the 
statute  do  not  in  any  essential  degree  apply 
to  such  railways.  Employees  on  such  roadn 
are  not  exposed  to  such  hazards,  risks,  and 
dangers  as  are  the  employees  of  railroad 
corporations  proper.  The  spirit  and  pur- 
pose of  the  statute  must  be  looked  to  in  de- 
termining its  scope  and  application;  and,  as 
the  spirit  and  purpose  of  this  law  was  the 
protection  of  employees  engaged  in  a  hazard- 
ous and  dangerous  work,  though  the  literal 
language  thereof  limits  its  operation  to  rail- 
road corporations,  we  hold  that  it  applies 
t(»  any  corporation  or  person  engaged  in 
operating  a  line  of  railroad,  incident  to 
which  operation  are  the  dangers  and  hazards 
to  employees  the  legislature  intended  to 
provide  against. 

2.  It  is  contended  by  appellant  that  there 
is  no  evidence  sufficient  to  support  the  find- 
ing of  the  jury  that  plaintiff's  injury  was 
caused  by  defendant's  negligence.  The  ac- 
cident occurred  in.  the  nighttime,  when  it 
was  vei-y  dark.  The  employees  in  charge  of 
the  logging  train  had  been  engaged  in  haul- 
ing car  loads  of  logs  from  spur  tracks  to 
the  main  track  of  defendant's  road,  and 
plaintiff  was  injured  in  coupling  two  of  the 
cars.  The  cars  so  coupled  by  him  were 
loaded  with  logs  which  were  so  placed 
thereon  that  the  ends  projected  over  the 
euds  of  the  cars  to  such  an  extent  that 
the  first  effort  to  couple  them  failed,  the 
ends  of  the  logs  coming  together  and  pre- 
venting the  coupling.  The  impact,  how- 
ever, drove  the  logs  back  on  the  respective 
cars,  so  that  at  the  next  attempt  to  couple 
the  drawbars  came  together,  and  the  coup- 
ling w^as  made.  The  evidence  tends  to  show 
that  it  was  customary,  in  making  couplings 
of  this  kind,  for  the  engineer,  when  the 
cars  being  coupled  came  together,  to  stop 
his  engine  immediately,  and  not  move  it 
until  signals  were  received  from  the  person 
making  the  coupling,  and  after  he  had  come 
from  between  the  cars.  This  custom  and 
practice  are  not  disputed.  There  is  evidence, 
also,  that  the  brakeman  making  the  coup- 
ling usually  signaled  the  engineer  for  the 
purpose  of  guiding  the  movement  of  the 
engine  as  it  approached  the  car  to  which 
the  coupling  was  to  be  made,  and  that  just 
prior  to  the  time  the  cars  came  together 
a  signal  would  be  given  by  the  brakeman  to 
stop  the  engine.  No  such  signal  was  given 
on  this  occasion;  but  plaintiff  relies  for  re- 
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aayery,  not  upon  a  failure  to  obey  that  sig- 
nal, but  upon  a  failure  on  the  part  of  the  en- 
gineer to  observe  the  usual  custom  In  re- 
spect to  stopping  th6  engine  and  train  at 
the  time  the  coupling  is  made.  It  is  not  dis- 
puted in  the  evidence  but  that  the  engineer 
is  able  to  tell  from  the  jar  of  the  train 
when  the  cars  come  together,  and,  in  view 
of  the  fact  that  it  appears  from  his  testimony 
that  when  they  came  together  on  this  occa- 
sion he  did  immediately  stop  his  ens^ne,  it 
13  not  important  that  the  usual  signal  to 
stop  was  not  given.  The  custom  being  estab- 
lished, it  is  clear  that  plaintiff  had  the  right 
to  rely  upon  its  observance,  and  the  failure 
on  the  part  of  the  engineer  to  do  so  was  neg- 
ligence. Romick  v.  Chicago ^  R,  I.  d  P.  R, 
Co.  62  Iowa,  167,  17  N.  W.  458;  Hooper  v. 
Great  yorlhem  R.  Co,  80  Minn.  400,  83  N. 
W.  440.  Besides,  it  is  not  claimed  that  the 
failure  to  give  the  stop  signal  was  the  cause 
of  the  continued  movement  of  the  train  after 
the  coupling  was  made ;  but  it  is  insisted  by 
appellant  that  the  engine  was  in  fact 
stopped,  and  did  not  move  a  greater  distance 
than  2  or  3  feet.  It  is  contended  by  plaintiff 
that  at  the  time  he  entered  between  the  cira 
to  make  the  coupling,  instead  of  observing 
the  usual  custom  and  rule  as  to  stopping 
the  engine  when  the  coupling  is  made,  the 
engineer  continued  to  move  and  push  the 
cars  forward,  in  consequence  of  which  plain- 
tiff was  injured.  Because  of  the  fact  that 
the  logs  extended  over  the  ends  of  the  cars 
so  being  coupled,  plaintiff  could  not  enter  be- 
tween them  in  an  erect  position,  but  was  com- 
pelled to  do  so  in  a  stooping  position.  To 
make  the  coupling  was  a  dangerous  under- 
taking. He  knew  of  the  situation  and  the 
manner  in  which  he  would  be  required  to 
<»o  between  the  cars,  and  before  doing  so  he 
called  the  engineer's  attention  to  tlie  fact, 
and  requested  him  to  move  his  engine  back 
•carefully^  so  as  to  avoid  any  danger.  As 
stated,  the  specific  charge  of  negligence  is 
that  the  engineer  failed  to  observe  the 
usual  custom  in  respect  to  stopping  the 
engine  at  the  time  the  coupling  was  made. 
On  this  theory  the  case  was  sent  to  the 
jury.  The  evidence  on  the  part  of  the  de- 
fendant tends  to  show  not  only  that  no  sig- 
nal was  given  to  the  engineer  to  stop  his 
engine  at  the  time  plaintiff  entered  between 
the  cars  to  make  the  coupling,  but  that  the 
engineer  did  in  fact  stop  it,  by  shutting  off 
fiteam  and  reversing  the  machinery.  It  is 
claimed  that  the  evidence  is  conclusive  that 
the  engineer  exercised  care  and  prudence, 
and  was  guilty  of  no  failure  or  neglect  in 
the  respects  contended  for  by  plaintiff.  If 
this  were  true,  defendant  should  have  judg- 
ment; but  a  careful  examination  of  the 
evidence  satisfies  us  that  a  case  was  fairly 
made  for  the  jury,  and  their  verdict  in 
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plaintiff's  favor  cannot  be  disturbed.  Plain- 
tiff's evidence  to  the  effect  that  the  engineer 
did  not  stop  the  engine  and  cars  at  the  time 
the  coupling  was  made  is  corroborated  by  un- 
disputed evidence  tending  to  show  that  fact. 
It  appears  that  there  were  not  more  than 
four  cars  attached  to  the  engine  at  the 
time  the  coupling  was  made,  and  five  after  it 
was  made.  It  further  appears  that,  just 
before  making  this  coupling,  plaintiff  and 
his  fellow  brakeman  blocked  the  wheels  of 
the  fifth  car  with  a  large  stick  of  timber  or 
wood,  about  6  inches  in  thickness ;  the  testi- 
mony is  that  (and  we  find  nothing  in  the 
record  to  dispute  it),  after  the  coupling 
had  been  made,  the  fifth  car,  to  use  the  lan- 
guage of  the  witness,  **passed  clear  over  the 
blocks."  It  is  the  claim  of  plaintiff  that  the 
train  proceeded  a  distance  of  a  car  length 
and  a  half  after  the  coupling  was  made.  If 
defendant's  testimony  that  the  engineer  did 
in  fact  bring  tne  engine  and  cars  to  a  stand- 
still at  the  time  the  coupling  was  made  be 
true,  it  is  not  very  clear  how  the  fifth  car 
could  have  passed  over  the  blocking.  The 
fact  that  it  did  tends  to  show,  and  to  corrob- 
orate plaintiff's  assertion,  that  the  engine 
was  not  stopped.  Again,  plaintiff  was 
picked  up  after  his  injury  at  the  side  of  the 
track,  about  the  center  of  the  third  car 
from  the  engine,  and  he  testified  that  the 
coupling  was  made  between  the  fourth  and 
fifth  cars.  It  is  not  seriously  controverted 
that  plaintiff  was  found  near  the  track  at 
about  the  center  of  the  third  car  though  it 
is  claimed  by  defendant  that  the  coupling 
was  made  between  the  third  and  fourth. 
If  plaintiff's  testimony  that  the  coupling 
was  made  between  the  fourth  and  fifth  cars 
is  true,  th^  fact  that  he  was  found  imme- 
diately after  the  accident  at  about  the  center 
of  the  third  car  tends  to  corroborate  his 
claim  that  the  engine  was  not  stopped 
when  the  coupling  was  made,  but  con- 
tinued to  move  forward  the  distance  of 
a  car  or  more.  The  truthfulness  of  the 
several  witnesses  was  for  tne  jury  to  de- 
termine, and  we  are  unable  to  see  our  way 
clear  to  declare,  as  a  matter  of  law,  that  the 
evidence  is  conclusive  against  the  contention 
that  the  engineer  was  negligent. 

3.  It  is  claimed  that  plaintiff  was  guilty 
of  contributory  negligence,  and  that  ne  as- 
sumed the  risks  incident  to  making  the  coup- 
ling in  question.  It  is  true,  as  a  general 
rule,  that,  if  a  person  by  his  own  careless- 
ness contributes  to  his  injury,  he  cannot  re- 
cover. It  is  also  true  that  a  railroad  em- 
ployee assumes  all  the  ordinary  risks  and 
dangers  of  his  employment;  but  this  as 
sumption  of  risks  extends  only  to  such  as 
are,  in  point  of  fact,  ordinary  risks  of  the 
employment.  He  does  not  assume  risks  and 
dangers    resulting   from   the   negligence   of 
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his  fellow  servants.  The  question  of  plain- 
tiff's contributory  uegligence  is  disposed  of, 
"we  think,  by  the  decision  in  Corhin  v.  M'itiona 
d  8t.  P,  R,  Co,  64  Minn.  185,  66  N.  W.  271,— 
a  very  similar  case.  There  the  car  was 
loaded  with  iron  rails,  and,  as  here,  they 
projected  over  the  end  of  the  car;  and,  in 
order  to  make  the  coupling,  it  was  necessary 
that  the  braKeman  stoop  over  in  going  be- 
tween the  cars  for  that  purpose.  He  knew 
the  situation,  ana  the  condition  in  which  the 
cars  were  loaded ;  and  the  court  held  that  he 
was  not  guilty  of  contributory  negligence,  as 
a  matter  of  law,  but  that  the  question  was 
one  of  fact  for  the  jury  to  determine.  That 
case  is  on  all  fours  with  the  case  at  bar, 
so  far  as  this  question  is  concerned,  and  is 
decisive  and  controlling. 

4.  About  a  month  after  plaintiff  received 
his  injury,  and  while  he  was  still  at  the  hos- 
pital, an  agent  of  the  defendant  called  upon 
him  and  paid  him  the  sum  of  $75,  obtaining 
therefor  a  written  release  of  defendant  of  all 
claims  for  damages  arising  in  plaintiff's 
favor  by  reason  of  this  accident.  It  is 
claimed  by  defendant  that  this  payment  was 
made  and  accepted  in  full  settlement  of 
plaintiff's  claim,  that  an  agreement  to  that 
effect  was  entered  into  by  plaintiff  under- 
standingly,  and  that  he  was  fully  apprised 
of  the  contents  of  the  written  release  before 
it  was  signed  by  him.  Plaintiff  claims  that 
the  payment  to  him  was  stated  at  the  time 
to  be  a  donation  by  defendant;  that  noth- 
ing was  said  to  him  about  the  settlement  of 
his  claim  for  damages;  that  his  signature 
to  the  written  release  was  obtained  by  the 
fraudulent  representations  of  defendant's 
agent;  that  he  cannot  read  the  English  lan- 
guage, and  did  not  read  the  paper  or  release 


signed  by  him,  but  relied  wholly  upon  the 
statements  of  defendant's  agent  as  to  its 
contents.  A  similar  situation  was  preh^nted 
in  the  case  or  Chriaiianaon  v.  Chicago,  8t.  P. 
M.  d  6.  R.  Co.  67  Minn.  94.  69  N.  W.  640. 
It  was  there  held,  upon  evidence  similar  to 
that  presented  in  the  record  in  this  case, 
that  the  question  whether  the  money  was 
paid  in  satisfaction  of  plaintiff's  damages, 
and  whether  the  release  was  signed  for  th(> 
purpose  of  discharging  the  railroad  company 
from  liability,  or  whether  it  was  procured 
by  fraud  on  the  part  of  the  company's  agent, 
were  questions  for  the  jury  to  determine. 
The  verdict  in  that  case  was  to  the  effect 
that  the  release  was  obtained  by  fraud,  and 
this  court  sustained  it.  We  discover  no 
reason,  after  a  careful  reading  of  the  evi- 
dence, for  disturbing  the  finding  of  the  jury 
in  this  case,  though  there  are  some  items  of 
evidence  which  tend  strong\y  to  corroborate 
defendant's  contention,  but  it  is  by  no  meani* 
conclusive  in  its  favor.  Mullen  v.  Old  Colony 
R,  Co.  127  Mass.  86,  34  Am.  Rep.  349.  There 
are  circumstances,  too,  tending  to  corrolio- 
rate  plaintiff's  contention  that  the  money 
was  paid  as  a  donation.  If  defendant  did 
not  deem  itself  liable  to  plaintiff  on  account 
of  his  injuries,  no  reason  is  apparent  why 
it  should  donate  to  him  any  sum  whatever: 
and,  on  the  other  hand,  if,  in  its  opinion,  a 
liability  in  fact  existed,  and  one  which,  in 
justice,  it  ought  to  settle,  it  is  fair  to  as- 
sume, as  the  jury  probably  did,  taking  into 
consideration  the  nature  and  extent  of  plain- 
tiff's injuries,  that  it  would  have  offered  him 
considerably  more  than  the  very  nominal 
sum  of  $75. 

Our  conclusion  is  that  the  verdict  of  the 
jury  must  be  sustained.     Order  affirmed. 


TENNESSEE  SUPREME  COURT. 


Barney  BLUE,  Appt\, 
1?. 

L.  F.  GUNN. 


(. 


.Tenn. 


.) 


Commercial  flniahinar  material,  such  aa 
doom,  manteln,  caslngray  etc.,  which  bnvp 


I.  Introduction,  892. 
11.  Actual  annexatinn,  893. 
III.  Constructive  annexation,  893. 
TV.  Mere  intention  to  annex. 

a.  Machinery  or  parts  thereof,  894. 

b.  Mate.HaU    for   use,   repair,    or   recon- 

struction of  railroads,  897. 

c.  Building  materials,  898. 

d.  Fencing  materials,  901. 

e.  Fertilizers,  902. 
V.  Conclusion,  902. 

69  L.  R.  A. 


been  purchased  for  an  unfinished  traildlng- 
and  placed  therein,  but  not  affixed  there- 
to, does  not  pass  by  a  sale  of  the  real  prop- 
erty under  a  mortgage  foreclosure,  where  It 
Is  not  mentioned  or  deemed  a  part  of  the 
sale. 

(May  1,  1905.) 


NoTio. — Arc  things  placed  on  land  tcith  the 
intention  of  annexing  them  fixtures,  where 
they  are  never  actually  attached f 


I.  Introduction. 


It  is  not  intended  in  this  note  to  Include  all 
of  the  cases  bearing  upon  the  question  whether 
an  article  or  thing  may  become  a  fixture  with- 
out actual  annexation  to  real  property,  as  It 
has  generally  arisen  where  the  chattels  In  dis- 
pute were  in  place  and  actually  in  use,  or,  at 
least,  ready  for  the  work,  or  business,  or  purpose 
for  which  they  were  designed  and  made,  al- 
though not  actually  annexed  or  let  Into  the  real 
property.  A  few  leading  cases  on  the  general 
subject  will  be  referred  to  where  It  la  thought 
they  will  he  of  some  help  on  the  point  defined 
In  the  subject  of  this  note.     Cases  In  which  the 
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APPEAL  by  plaintilT  from  a  judgment  of 
the  Circuit  Court  for  Lawrence  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  the  value  of  certain  building  mate- 
rials alleged  to  have  been  wrongfully  con- 
A-erted  by  defendant  to  his  own  use.  Re- 
versed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Robert  B.  Williams  and  I«.  B. 
WJiite,  for  appellant : 

The  property  did  not  pass  under  the  mort- 
gnpe. 

11  Am.  &  Eng.  Enc.  Law,  pp.  519-521, 
note;  Topliif  v.  Topliff,  122  U.  S.  121,  30  L. 
(•d.  1110,  7  Sup.  Ct.  Rep.  1057;  Citizens'  Fire 
Ins.  Seoiirity  d  Land  Co.  v.  Doll,  35  Md.  89, 
«  Am.  Rep.  360;  Philadelphia,  W.  d  3. 
R.  Co.  v.  THinblCy  10  Wall.  367,  19  L.  ed. 


048;  Fogg  v.  Middlesex  Mut.  F.  Ins.  Co. 
10  Cush.  337;  Wrompelmeir  v.  Moses,  3 
Baxt.  467;  Kirtland  v.  Montgomery,  1 
Swan,  452;  Jones  v.  Richardson,  99  Tenn. 
614,  42  S.  W.  440;  Philadelphia  Mortg.  d 
T.  Co.  V.  Miller,  20  Wash.  607,  44  L.  R.  A. 
660,  72  Am.  St.  Rep.  138,  56  Pac.  382. 

There  is  no  ambiguity  in  said  mortgage  as 
to  its  meaning,  and  no  meaning  can  be  read 
into  it,  as  its  terms  are  plain. 

11  Am.  &  Eng.  Enc.  Law,  p.  519,  note  1. 
p.  520,  notes  1,  2,  1|  2 ;  Chicago  v.  Sheldon,  9 
Wall.  50,  19  L.  ed.  594;  titapcnhorst  v. 
Wolff,  3  Jones  &  S.  25;  Yinton  v.  Baldwin, 
95  Ind.  433. 

Simply  being  stored  on  the  mortgaged 
premises,  though  part  of  the  property  may 
have  been  used  in  the  building,  is  not  a 


issue  is  whether  mechanics*  liens  reach  things 
not  yet  annexed  to  the  freehold  are  omitted,  as 
they  turn  upon  the  application  of  special 
statutes,  rathor  than  upon  the  law  of  fixtures. 

II.  Actual  annexation. 

In  Capen  v.  Peckbam,  35  Conn.  88,  the  court 
says  the  great  weight  of  authority  is  in  favor 
of  the  doctrine  that  to  constitute  a  fixture  it  is 
necessary  that  the  article  should  be  annexed  to 
the  freehold,  as  the  name  itself  imports ;  but 
that  there  is  great  diversity  of  opinion  in  rela- 
tion to  the  degree  of  annexation  which  is  essen- 
tial for  this  purpose. 

In  Williamson  v.  New  Jersey  Southern  R. 
Co.  29  N.  J.  Eq.  311,  it  is  sUted  that  the  mere 
Intention  of  the  parties  to  make  a  chattel  a 
part  of  the  freehold  does  not  make  It  a  fixture ; 
that  to  accomplish  that  result  there  must  be  an 
actual  annexation  to  the  freehold,  though  the 
strength  of  the  union  is  not  material  if  in  fact 
it  be  annexed;  that  the  intent  of  the  party 
affixing  it  is  only  important  on  the  question 
whether  be  Intended  to  make  the  chattel  so  an- 
nexed a  temporary  or  a  permanent  accession  to 
the  freehold. 

The  rule  that  actual  annexation  is  necessary 
before  a  chattel  can  be  turned  into  realty  Is  also 
laid  down  in  Brown  v.  Lillie,  6  Nev.  244.  After 
referring  generally  to  the  cases  holding  that 
movables  of  a  certain  class  may  be  constructive- 
ly annexed  to  the  realty,  the  court  says:  '*We 
do  not  wish  to  be  understood  as  indorsing  these 
authorities,  except  so  far  as  they  hold  that  ac- 
tual annexation  to  the  soil  is  necessary.  All  the 
c'ases  deserving  couHldcratlon  certainly  make 
that  an  essential  requisite,  while  others  not  only 
require  an  actual  annexation,  but  something  In 
addition  thereto." 

And  in  Wolford  v.  Baxter,  33  Minn.  12,  53 
Am.  Rep.  1,  21  N.  W.  744,  It  Is  stated  that  the 
authorities,  while  not  agreeing  as  to  the  neces- 
sity for,  or  the  degree  of  importance  to  be  at- 
tached to  the  fact  of,  actual  physical  annexa- 
tion, yet  that  they  generally  unite  in  holding 
that,  to  constitute  a  fixture,  the  thing  must  be 
of  an  accessory  character,  and  must  be  In  some 
way  In  actual  or  constructive  uu'du  with  the 
principal  subject,  and  not  merely  brought  upon 
it.  **To  make  a  fixture,"  says  the  court,  "It 
most  not  merely  he  esHcutlal  to  the  business  of 
the  structure,  but  It  must  be  attached  to  it  In 
some  way ;  or,  at  least,  It  must  be  mechanically 
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fitted  so  as,  In  ordinary  understanding,  to  con- 
stitute a  part  of  the  structure  itself.  It  must 
be  permanently  attached  to,  or  the  component 
part  of  some  erection,  structure,  or  machine 
which  is  attached  to  the  freehold,  and  without 
which  the  erection,  structure  or  machine  would 
be  imperfect  or  incomplete." 

III.  Consti-uctive  annexation. 

The  criterion  of  an  immovable  fixture  is  the 
united  application  of  these  three  requisites : 
(1)  Keal  or  constructive  annexation  of  the  arti- 
cle In  question  to  the  freehold;  (2)  appropria- 
tion or  adaptation  to  the  use  or  purpose  of  that 
part  of  the  realty  with  which  it  Is  connected; 
(3)  the  Intention  of  the  party  making  the  an- 
nexation to  make  the  article  a  permanent  ac- 
cession to  the  freehold.  Blnkley  v.  Forkner. 
117  Ind.  176,  3  L.  R.  A.  33,  19  N.  E.  753. 

Where  the  first  of  these  three  tests  may  be 
satisfied  by  constructive  annexation,  the  courts 
are  not  in  harmony  as  to  Just  how  far  the 
doctrine  should  be  carried. 

A  thing  may  be  said  to  be  constructively  at- 
tached to  realty  where  it  has  been  annexed,  but 
Is  separated  for  a  temporary  purpose,  as  In  the 
case  of  a  millstone  removed  for  the  purpose  of 
being  dressed,  or  where  the  thing,  although 
never  physically  fixed,  is  ah  essential  part  of 
something  v/hlch  Is  fixed  ;  as  in  the  case  of  keys 
to  a  door,  or  the  loose  cover  of  a  kettle  set  In 
brick  work.  Wolford  v.  Baxter,  33  Minn.  12,  53 
Am.  Rep.  1,  21  N.  W,  744. 

Articles  held  to  be  constructively  annexed  are 
of  that  class  which,  although  movable,  and  pure- 
ly personal  property  in  themselves,  yet  form  a 
part  of,  or  are  essential  to  the  completion  of, 
something  which  is  actually  fastened  to  the 
soil.  As  articles  embraced  In  this  class,  may  be 
mentioned,  the  doors,  windows,  locks,  keys, 
rings  of  a  house,  and  an  ordinary  Virginia 
rail  fence.     Brown  v.  LiUle,  6  Nev.  244. 

In  Williamson  v.  New  Jersey  Southern  R.  Co. 
20  N.  .T.  Eq.  311,  It  is  stated  that  cases  of  what 
are  called  constructive  annexation  are  only  ap- 
parent exceptions  to  the  general  rule  requiring 
actual  annexation.  The  Instances  of  construct- 
ive annexation,  says  the  court,  such  as  keys, 
doors,  and  windows  of  a  house  removed  for  a 
tempornry  purpose,  a  millstone  taken  out  of  the 
mill  to  be  picked,  the  saws  and  leather  belting 
taken  to  be  repaired  or  laid  aside  for  future 
use,  and  the  like,  are  all  cases  where  the  chattal. 
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sufficient  altering  of  its  property  nature  as 
to  convert  it  into  a  fixture,  or  into  realty. 

8  Am.  &  Eng.  Enc.  Law,  pp.  41,  43;  Cub- 
hina  V.  Ayres,  4  Lea,  329. 

Mere  intention  to  put  this  material  into 
this  building  without  doing  so  is  not  suffi- 
cient to  convert  it  from  a  chattel  into  a 
fixture. 

Wolford  V.  Baxter,  33  Minn.  12,  53  Am. 
Rep.  1,  21  N.  W.  744;  Arnold  v.  Croujder,  81 
111.  56,  21  Am.  Rep.  260;  Treadway  v. 
Sharon,  7  Nev.  37. 

Mr.  W.  R.  King,  for  appellee: 

Nothing  but  a  description  of  the  lot  or 
parcel  of  land  was  necessary  to  carry  with  it 
all  the  improvements  on  the  land,  and  the  ap- 
purtenances on  the  land  thereimto  belonging. 

Shannon's  Code,  §  3680;  Daly  v.  Willis, 
5  Lea,  104. 

The  most  controlling  test  of  the  question 
whether  property  connected  with  real  estate 
is  to  be  deemed  realty  or  a  mere  chattel, 
removable  at  the  pleasure  of  the  owner,  is 
the  intention  and  purpose  of  the  erection. 

Johnson  v.  Patterson,  13  Lea,  631;  Mo- 
David  v.  Wood,  5  Heisk.  95;  Hopewell  Mills 
V.  Taunton  8av,  Bank,  150  Mass.  519,  6  L. 
R.  A.  249,  15  Am.  St.  Rep.  235,  23  N.  E.  327 ; 
Atchison,  T.  d  H,  F.  IL  Co.  v.  Morgan,  42 
Kan.  23,  4  L.  R.  A.  284,  16  Am.  St.  Rep.  471, 
21  Pac.  809. 

This  material  had  been  purchased,  togeth- 
er with  other  material,  for  the  express  pur- 


pose of  completing  the  building,  and  the  ma- 
terial had  actually  been  deposited  in  the 
building  for  that  purpose  at  the  time  of  the 
execution  of  the  trust  deed  under  which  the 
property  was  sold;  and  part  of  it  had  been 
used,  and  was  being  used,  in  furnishing  the 
bouse  when  the  trust  deed  was  executed. 

Plaintiff  and  wife,  in  the  trust  deed,  ex- 
pressly covenanted  to  keep  improvements  in 
a  good  state  of  repair  and  preservation. 
Plaintiff  moved  out  and  left  this  material  in 
the  building. 

In  determining  what  is  a  fixture  the  no- 
tion of  physical  attachment  is  exploded.  It 
is  now  to  be  determined  by  the  character  of 
the  act  by  which  the  structure  is  put  in 
place,  tlie  policy  of  the  law  connected  with 
its  purpose,  and  the  intention  of  those  con- 
cerned. 

Meigs's  Appeal,  62  Pa.  28,  1  Am.  Rep.  372. 

Constructive  annexation  is  sufficient. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  605, 
note  3. 

Articles  placed  on  the  ground  for  the  pur- 
pose of  annexation  at  once  become  part  of 
the  realty,  and  will  pass  as  such. 

Patton  V.  Moore,  16  W.  Va.  428,  37  Am. 
Rep.  789;  MoFadden\.  Crawford,  36  W.  Va. 
671,  32  Am.  St.  Rep.  894,  15  S..  E.  408; 
Hackett  V.  Amsden,  57  Vt.  432;  Conklin  v. 
Parsons,  2  Pinney,  264;  Palmer  v.  Forbes, 
23  111.  301 ;  McLaughlin  v.  Johnson,  46  111. 
163;  Daniel  v.  Weaver,  5  Lea,  393. 


by  actual  aonezntlon,  was  once  part  of  the 
realty,  and  had  been  detached  for  temporary 
purposes  without  the  intention  to  sever  It  from 
the  freehold.  Having  once  been  a  part  of  the 
realty,  removal  temporarily  without  intent  to 
sever  pei*manently  does  not  reconvert  the  chat- 
tel into  personalty,  and  destroy  its  character  as 
a  fixture. 

The  following  things  have  been  declared  flzi 
tures,  although  not  actually  annexed  to  the  f  reeA 
hold :  Loom  beams  in  u  cotton  mill,  which  are 
essential  parts  of  the  looms, — Hopewell  Mills 
V.  Taunton  Snv.  Bank,  150  Mass.  519,  6  L.  R. 
A.  249,  15  Am.  St.  Rep.  235,  23  N.  E.  327: 
Ice  in  an  ice  house  on  premises  sold  for  hotel 
purposes, — Hill  v.  Mundy,  89  Ky.  36,  4  L.  R.  A. 
674,  11  8.  W.  956,  detachable  chain,  which  was 
part  of  the  machinei-y  of  a  sawmill, — Parrar  v. 
Stackpole,  6  Me.  154,  19  Am.  Dec.  201 ;  a  hay- 
fork, which  was  part  of  a  plant  consisting  of 
a  track,  a  truck,  pulleys,  and  the  fork,  the  track 
being  attached  to  the  realty, — McCarthy  v.  Mc- 
Carthy, 20  Can.  Law  Times,  211 ;  machinery, 
or  parts  thereof,  temporari'y  severed,  but  iu tend- 
ed to  be  reannexed  to  the  freehold, — Wistow's 
Case  of  Gray's  Inn.  14  Hen.  VIII.  25  b,  Cited 
in  report  of  LIford's  Case,  11  Coke,  50b;  Grant 
V.  Wilson,  17  U.  C.  Q.  B.  144;  Wadleigh  v. 
Janvrin,  41  N.  n.  503,  77  Am,  Dec.  789;  Se- 
curity Co.  V.  Security  Co.  13  Montg.  Co.  L.  Rep. 
126;  Voorliis  v.  Freeman,  2  Watts  &  S.  116, 
87  Am.  Dec.  490,  infra;  Pyle  v.  Penuock,  2 
Watts  &  8.  390,  37  Am.  Dec.  517,  infra;  ma- 
terials from  a  building  which  has  been  torn 
down,  where  they  are  intended  to  be  used  in 
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rebuilding, — Moore  v.  Cunningham,  23  111.  328 ; 
Beard  v.  Duralde,  23  La.  Ann.  '284  ;  fence  rallH 
or  materials  accidentally  or  temporarily  de 
tached,  but  intended  to  be  reannexed  to  tho 
land, — Goodrich  v.  Jones,  2  Hill,  142 ;  McLaugh- 
lin V.  Johnson,  46  111.  163 ;  Hannibal  &  St.  J.  R. 
Co.  V.  Crawford,  68  Mo.  80;  hop  poles  taken 
down  for  the  purpose  of  gathering  the  crop,  and 
<ip<l  up  with  the  intention  of  being  used  over 
again, — Bishop  v.  Bishop,  11  N.  Y.  123,  62  Am. 
Dec.  68 ;  ( but  not  as  between  tenant  and  grantee 
of  landlord  where  the  poles  were  put  up  by 
tenant  for  his  temporary  use.  Wing  v.  Gray, 
36  Vt.  261)  ;  a  bell  taken  from  a  belfry  of  an 
old  church,  set  up  on  a  temporary  frame  on  the 
lot,  and  intended  to  be  placed  In  the  tower  of  a 
new  building, — Congregational  Soc.  v.  Fleming. 
11  lown,  533,  79  Am.  Dec.  511 ;  the  rolling  stock 
of  a  railroad, — Palmer  v.  Florbes,  23  III.  301, 
infra;  Titus  v.  Mabee,  25  HI.  257;  Michigan  C. 
R.  Co.  V.  Chicago  &  M.  L.  S.  R.  Co.  1  III.  App. 
399;  although  the  weight  of  authority  as  to 
this  last-named  class  of  property  is  the  other 
way.  For  cases  holding  the  contrary  rule,  see 
Williamson  v.  New  Jersey  Southern  R.  Co.  29 
N.  J.  Eq.  311,  supra;  Randall  v.  El  well,  52  N. 
Y.  521,  11  Am.  Rep.  747 ;  Hoyle  v.  Plattsburgh 
&  M.  R.  Co.  54  N.  y.  315,  13  Am.  Rep.  695; 
Coe  V.  Columbus  P.  &  I.  R.  Co.  10  Ohio  St. 
372,  75  Am.  Dec.  518. 

IV.  Mere  intention  to  annem. 

a.  Machinery  or  parts  thereof. 

The  cases  are  comparatively  few  In  which  the 
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MoAlister,  J.,  delivered  the  opinion  of 
the  court: 

The  question  to  be  solved  on  this  record  is 
whether  or  not  certain  doors,  mantels,  cas- 
ings, columns,  etc.,  deposited  in  a  building 
for  the  purpose  of  annexation,  but  which,  as 
a  matter  of  fact,  were  never  physically  at- 
tached to  the  building,  passed  to  the  pur- 
chaser under  a  mortgage  sale  of  the  prem- 
ises. 

The  facts  revealed  in  the  record  are  that 
plain tiflr  and  wife  on  the  17th  day  of  June, 
1001,  executed  a  deed  of  trust  on  certain 
real  estate  to  James  T.  Duuti,  trustee,  to 
secure  an  indebtedness  to  one  D.  E.  Rose,  for 
the  sum  of  $1,000.  There  was  a  foreclosure 
of  this  trust  deed,  and  the  property  was  pur- 
chased by  M.  S.  McDougal  for  the'  sum  of 
$2,100.  The  latter  sold  the  property  in  a 
short  time  thereafter  to  the  defendant,  L. 
y,  Gunn.  It  appears  that  when  the  prop- 
erty was  first  mortgaged  a  house  had  been 
erected  upon-  the  premises,  which  was  not 
entirely  finished.  Prior  to  the  sale  by  the 
trustee,  the  plaintiff  mortgagor  had  bought 
certain  finishing  material,  and  deposited  it 
in  a  room  of  the  building  on  the  second  floor. 
The  material  consisted  of  doors,  mantels, 
casings,  columns,  corner  beads,  etc.,  which 
had  been  ordered  with  the  intention  of  being 
used  in  this  house,  but  none  of  it  was  at- 
tached in  any  way  to  the  building. 

It  further  appears  that  this  finishing  ma- 


terial was  not  especially  designed  for  that 
particular  house,  but  could  be  utilized  in 
any  other  residence.  The  plaintiff  lived  on 
the  property  at  the  time  the  trust  deed  was 
executed,  and  continued  to  occupy  it  until 
after  the  foreclosure  sale.  It  further  appears 
that  in  the  deed  from  the  trustee  to  the  pur- 
chaser said  material  was  not  mentioned,  nor 
was  it  mentioned[  in  the  trustee's  advertise- 
ment of  the  foreclosure  sale.  There  is  evi- 
dence tending  to  show  that  plaintiff  at  all 
times  claimed  this  material,  and  after  the 
first  sale  gave  notice  to  the  purchaser,  Mc- 
Dougal, that  he  claimed  it.  It  is  also  shown 
that  he  notified  the  trustee  before  the  sale 
not  to  sell  this  material,  and  claimed  it  aa 
his  property.  It  further  appears  that,  about 
a  year  after  L.  F.  Gunn  went  into  possession 
of  the  premises  under  his  purchase  from 
McDougal,  he  used  said  material  which  he 
found  stored  in  the  building  for  the  purpose 
of  completing  it.  Thereupon  the  plaintiff, 
Barney  Blue,  who  was  the  original  mort- 
gagor, and  had  purchased  this  material  and 
left  it  in  the  building,  brought  suit  to  re- 
cover the  sum  of  $148,  the  value  of  said 
material.  There  was  a  verdict  and  judgment 
in  the  court  below  in  favor  of  the  defendant. 
The  plaintiff  appealed  and  h^s  assigned 
errors. 

The  disputed  question  of  law  is  whether 
said  material  passed,  under  tlie  mortgage 


attempt  has  been  made  to  have  movable  articles 
declared  fixtures  because  of  mere  intention  to 
annex  them  to  the  freehold  when  they  have 
never  been  octually  attached,  as  was  done  in 
Blub  v.  Gcnn  ,  and  Bybnb  v.  Wehnbb.  This 
has  been  termed  m«re  ideal  annexation,  and,  if 
it  may  bo  said  to  be  a  species  of  constructive 
annexation,  it  marks  the  utmost  limit  that  doc- 
trine has  reached. 

The  rollor-mill  cases  have  furnished  an  inter- 
esting contribution  to  the  subject.  In  Voorhls 
v.  Freeman,  2  Watts  &  S.  116,  37  Am.  Dec.  400, 
the  question  was  whether  a  number  of  detached 
rolls  which  were  part  of  the  machinery  of  an 
iron  rolling  mill  were  fixtures.  The  rolls  in- 
cluded among  their  number  several  duplicates 
but  all  of  them  had  at  one  time  or  another  been 
in  actual  operation,  so  that  it  was  impossible  to 
say  which  were  proper  members  of  the  set  and 
which  were  supernumeraries.  "But  even  if 
that  could  be  told,**  says  the  court,  "all  might, 
nevertheless,  be  deemed  a  part  of  the  mill,  see- 
ing that  they  are  often  broken,  and  cannot  be 
instantly  replaced  If  they  are  not  kept  ready  on 
hand.'*  It  was  held  that  even  the  duplicates 
were  part  of  the  realty.  The  court  gives  the 
following  curious  reason  as  the  ground  for  its 
decision :  "In  Pennsylvania,  where  a  statute 
directs  that  real  estate  shall  not  be  sold  on  exe- 
cution before  the  rents,  issues,  and  profits  shall 
have  been  found  by  an  inquest  Insufficient  to 
satisfy  the  debt  In  seven  years,  not  only  might 
this  conservative  provision  be  evaded,  but  a 
cotton  spinner,  for  instance,  whose  capital  is 
chiefly  invested  In  loose  machinery,  might  be 
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suddenly  broken  up  in  the  midst  of  a  thriving 
business,  by  suffering  a  creditor  to  gut  his  mill 
of  everything  which  happened  not  to  be  spiked 
and  riveted  to  the  walls,  and  sell  its  bowels,  not 
only  separately,  but  piecemeal." 

This  is  perhaps  the  first  Instance,  says  the 
court,  in  Teaff  v.  Hewitt,  1  Ohio  St.  530,  59  Am. 
Dec.  634,  8upra,  In  which  movable  property  was, 
by  constructive  annexation,  adjudged  parcel  of 
the  realty  for  the  avowed  reason  that  it  ought 
to  be  placed  beyond  the  convenient  reach  of 
creditors.  Nevertheless  a  similar  reason  •was 
advanced  in  the  case  of  Patton  v.  Moore,  16  W. 
Va.  428,  37  Am.  Rep.  789. 

In  Pyle  v.  Pennock,  2  Watts  &  S.  390,  37  Am. 
Dec.  517,  extra  rolls  of  an  Iron  rolling  mill, 
some  of  which  were  in  housings  and  some  of 
which  had  been  used,  but  had  been  removed  from 
buildings  in  which  they  had  been  accustomed  to 
run,  and  were  not  In  any  way  connected  there- 
with, were  held  to  be  part  of  the  realty.  It 
does  not  appear  from  the  report  of  this  case 
whether  any  of  the  detached  rolls  in  question 
had  never  been  fitted  or  used  In  the  mill. 

In  the  later  case  of  Johnson  v.  MebafPey,  43 
Pa.  308,  82  Am.  Dec.  568,  the  Issue  was  square- 
ly presented,  and  it  was  held  that  rolls  cast  for 
a  rolling  mill  and  paid  for  and  delivered  beside 
It.  wiiprp  tliev  hnd  lain  for  two  or  three  years  In 
a  rougn,  unfinished  state,  did  not  pass  on  a 
sheriff's  sale  of  the  realty.  The  court  said : 
"Do  the  rolls  go  with  the  mill  to  the  purchaser? 
The  test  question  Is,  Were  they  elementary  parts 
of  the  mill  at  the  time  of  the  sale?  And,  as 
matter  of  fact,  it  Is  quite  plain  that  they  were 
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iale,  as  fixtures,  or  wlicther  it  remained  the 
personal  property  of  the  original  mortgagor. 

As  already  stated,  said  material  was  not 
mentioned  in  any  of  the  various  conveyances 
of  the  property,  and  there  was  no  physical 
attadiment  of  said  material  to  the  building; 
and,  while  this  material  was  originally  pur- 
chased to  bo  affixed  to  this  building,  it  was 
commercial  finishing,  carried  in  stock  by 
dealers,  and  could  have  been  used  on  other 
buildings. 

While  the  question  thus  presented  is  of 
first  impression  in  this  state,  so  far  as  we 
are  advised,  it  seems  to  have  been  settled 
as  a  matter  of  legal  controversy  in  many 
other  states.  The  question  of  what  con- 
stitutes a  fixture  has  usually  arisen  in  cases 
where  the  article,  appurtenance,  or  material 
has  been  affixed  to  the  freehold,  and  the 
question  for  determination  in  that  class  of 
cases  was  whether  the  fixture  could  be  de- 
tached from  the  freehold;  the  solution  of 
that  question  being  dependent  generally 
upon  the  intention  of  the  parties  in  annex- 
ing it,  and  whether  the  right  of  removal 
had  been  reserved.  This  phase  of  the  ques- 
tion was  fully  considered  by  this  court  at 
the  present  term  in  the  case  of  Union  Bank 
d  T,  Co.  v.  Fred  W.  Wolf  Co.  86  S.  W.  310, 
in  an  elaborate  opinion  by  Judge  Neill. 

But,  as  already  ob8er\'ed,  the  question  pre- 
»tented  by  this  record  is  whether  an  article 
which  has  been  deposited  upon  the  premises 
with  a  view  of  annexation,  and  for  the  pur- 


pose of  finishing  a  building,  thereby  becomeH 
a  part  of  the  realty,  in  such  a  sense  that  it 
passes  under  the  deed  to  the  purchaser. 

The  definition  of  a  fixture  usually  given  is, 
"An  article  which  was  a  chattel,  and  which, 
by  being  physically  annexed  or  affixed  to  the 
realty,  becomes  accessory  to  it,  and  a  part 
and  parcel  of  it."  13  Am.  &  Eng.  Enc.  Iaw. 
2d  ed.  p.  696. 

It  thus  appears  that  annexation  is  the  con- 
trolling element  in  the  very  definition  of  a 
fixture,  and  we  find,  on  examination,  that  the 
overwhelming  weight  of  authority  in  thi^^ 
country  is  that  the  physical  annexation  of 
a  chattel  to  the  realty  is  necessary  in  order 
to  render  it  a  part  of  the  realty.  See  casejN 
cited  in  J  3  Am.  &  Eng.  Ena  Law,  2d  ed.  p. 
600. 

But  the  question  as  to  the  necessity  of  ac- 
tual attachment  has  also  arisen  as  to  ar- 
ticles which  have  not  been  annexed  to  the 
land,  but  have  merely  been  brought  on  or 
near  to  the  land  with  the  intention  of  Annex- 
ing them.  The  great  weight  of  authority  is 
that  such  articles  are  still  to  be  considered 
as  chattels.  Rails  lying  on  the  land,  and  not 
yet  placed  in  a  fence,  have  been  held  to  be 
personalty.  Thiceat  v.  Stamps,  67  Ala.  96: 
Robertson  v.  Phillips,  3  G.  Greene,  220: 
Harris  v.  Scovel,  85  Mich.  32,  48  N.  W.  173. 
So  of  lumber  intended  for  a  building.  Car- 
kin  v.  Babbitt,  68  N.  H.  679.  So  windoi*-H 
and  window  blinds  made  to  be  used  in  a 
house,  but  not  actually  put  in  place  and 


not :  for  the  mill  had  always  run  without  them. 
No  doubt  they  were  intended  to  be  made  a  part 
of  the  mill ;  but  we  do  not  see  how  we  can  take 
the  Intention,  without  fact,  in  order  to  declare 
what  constitutes  the  mill.  .  .  .  And,  if 
mere  Intention  coald  affix  such  articles  to  the 
realty,  then  a  mere*  change  of  Intention  would 
unfix  them,  or  prevent  their  becoming  affixed, 
and  we  should  thus  be  without  any  rule  at  all  to 
j^uide  U8.  Besides,  It  Ir  rather  a  contradiction 
In  terms  to  say,  at  the  same  time,  that  they  are 
parts  of  the  structure,  and  are  intended  to  be 
made  so.  That  these  rolls  will  fit  no  other  mill 
does  not  make  them  part  of  this  one,  or  prove 
them  so.  ...  The  rolling  mill,  consist- 
ing of  all  Its  constituent  parts,  as  It  was  actu- 
ally constructed  and  used  at  the  time  of  the 
sale,  is  all  that  passed  by  the  sale ;  and  there- 
fore these  rolls  were  not  Included." 

The  two  earlier  cases  In  the  state  were  not 
referred  to  in  the  opinion. 

8o,  In  England  loose  duplicate  rolls  of  a  fixed 
rolling  mill  machine  and  detached  rolls  of  dif- 
ferent sizes  for  use  In  the  machine,  and  which 
had  been  actually  fitted  to  It,  are  essential  parts 
of  the  machine ;  but  rolls  that  have  never  been 
used  In,  or  fitted  to,  the  machine,  which  require 
something  more  to  be  done  to  them  before  they 
are  fitted,  are  not  essential  parts  of  it.  Ex 
parte  Astbury,  L.  R,  4  Ch.  630. 

As  to  other  machinery,  it  was  held.  In  Pat- 
ton  v.  Moore,  16  W.  Va.  428,  37  Am.  Rep.  780, 
that  an  engine  and  boiler,  bought  by  the  owner 
of  u  mill,  and  hauled  Into  the  yard  with  the 
bona  fido  intention  of  attaching  them  to  the 
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mill,  and  which  were  necessary  for  the  pur- 
pose for  which  they  were  to  be  used,  must  be 
regarded  as  part  of  the  realty,  and  not  liable 
to  the  levy  of  an  execution  as  personal  prop- 
erty. The  reason  given  for  the  decision  waK 
that  persons  Involved  In  any  degree  would  not 
have  much  encouragement  to  erect  permanent 
Improvements;  that  they  might  have  all  their 
arrangements  made  to  build,  their  contract^ 
made,  the  materfal  all  on  the  ground,  and  that 
the  whole  scheme  might  then  be  frustrated,  and 
irreparable  loss  be  Inflicted  by  the  levy  of  an 
execution  on  the  materials  thus  collected  on  the 
ground. 

The  Pat  ton  Case  was  cited  and  followed  In 
McFadden  v.  Crawford,  3«  W.  Va,  671,  32  Am. 
St.  Rep.  894,  15  S.  K.  408.  In  the  latter  case 
a  rolling  mill  company  had  purchased  two  rail- 
road spike  machines  to  be  attached  to  Its  mills. 
The  machines  had  been  shipped  on  a  car  which 
had  t)een  run  in  on  a  railroad  switch  belonging 
to  the  mill  company  upon  Its  grounds.  The 
foundation  had  been  prepared  to  receive  the 
machines,  and  one  of  them  had  been  unloaded, 
and  the  other  was  still  on  the  car,  but  had 
been  partially  moved,  when  they  were  levied  on 
as  personal  property.  The  court  held  that  they 
were  not  liable  to  seizure  and  sale  as  personal 
property. 

In  Iowa  a  steam  engine  and  other  machinery 
for  a  mill  do  not  become  a  fixture  so  as  to  de- 
feat the  lien  of  a  chattel  mortgagee  as  against 
a  holder  of  a  prior  vendor^s  Hen  on  the  land,  al- 
though It  was  purchased  to  be  annexed,  and  It 
was   the    intention    to   annex   It,   and    It   wan 
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fastened,  nor  otherwise  annexed  to  it,  are 
articles  held  not  to  be  a  part  of  the  realty. 
Peck  Y,  BatcheldcTy  40  Vt.  233,  94  Am.  Dec. 
392.  So  of  a  stone  brought  within  a  door- 
yard  to  be  placed  as  a  doorstep.  Wood- 
man V.  Fease,  17  N.  H.  2d2.  And  so  of  ma- 
ehinery  and  parts  thereof.  Miller  v.  Wil- 
j<on,  71  Iowa,  610,  33  N.  W.  128;  Bumaide 
V.  Twitckell,  43  N.  H.  390.  So  the  rolling 
stock  of  a  railroad  is  held  not  to  be  treated 
as  realty.  In  Williamson  v.  New  Jersey 
Southern  R.  Co.  29  N.  J.  Eq.  311,  it  was 
said :  "The  criterion  above  stated,  of  actual 
annexation  to  the  freehold  as  a  rule  for  de- 
termining when  chattels  become  part  of  the 
really,  is  as  well  settled  in  this  state  as  any 
other  rule  of  property.  Exceptions  founded 
on  financial  and  groundless  distinctions  only 
tend  to  produce  uncertainty  and  confusion 
in  the  rules  of  property,  which  should  be  per- 
manent and  uniform.  .  .  .  Tested  by  the 
foregoing  criterion,  it  is  manifest  that  the 
rolling  stock  of  a  railroad  must  be  regarded 
as  chattels  which  have  not  lost  their  dis- 
tinctive character  as  personalty  by  being  af- 
fixed to  and  incorporated  in  the  realty." 

There  are  authorities  which  hold  a  con- 
trary doctrine,  being  based  on  the  theory 
that  material  deposited  on  the  land  for  the 
purpose  of  becoming  a  part  thereof,  or  ma- 
chinery deposited  in  a  house  for  the  purpose 
of  being  attached  thereto,  is,  in  the  eye 
of  the  law,  constructively  attached  thereto. 
But,  as  said  by  the  author  in   13  Am.  & 


Eng.  Enc.  Law,  2d  ed.  p.  605:  "Of  the 
cases  treated  as  illustrations  of  construct- 
ive annexation,  some'  are  merely  cases  of 
temporary  severance,  in  which  the  articles, 
though  not  at  the  time  actually  attached, 
are  treated  as  still  annexed  and  part  of  the 
realty;  and  the  term  has  been  at  times  ap- 
plied to  deer  in  a  park,  fish  in  a  pond,  and 
doves  in  a  dovecote,  which  passed  to  the 
heir,  and  not  to  the  executor." 

This  class  of  cases  was  discussed  in  Wil- 
liamson  v.  New  Jersey  Southern  R,  Co.  29  N. 
J.  Eq.  311,  in  which  it  was  said:  "The 
illustrations  of  doves  in  a  cote,  deer  in  a 
park,  and  fishes  in  a  pond  are  entirely  in- 
applicable to  the  present  subject.  They  go 
with  the  inheritance,  for  special  and  peculiar 
reasons.  In  Amos  &  Ferard  on  Fixtures, 
they  arft  classified  under  the  head  of  heir- 
looms,— a  class  of  property  entirely  dis- 
tinct from  fixtures."  See  also  Hoyle  v. 
Plattahurgh  d  M.  R.  Co.  54  N.  Y.  315,  13 
Am.  Rep.  595. 

It  remains  to  notice  several  cases  decided 
by  this  court  which  are  supposed  to  illus- 
trate the  policy  of  our  laws  upon  this  sub- 
ject. They  are  cases  in  which  furnishers  of 
material  for  a  building  are  allowed  a  lien  on 
the  lot  upon  which  the  building  is  to  be 
erected,  whether  the  material  was  ever  ac- 
tually used  or  not.  In  Daniel  v.  Weavei\ 
5  Lea,  393,  this  court  said  it  is  not  the  actual 
use  of  the  lumber  in  repairs  to  a  building  by 
the  owner  tha>  gives  the  furnisher  a  lien,  but 


delivered  on  the  ground  for  that  purpose,  and 
although  work  had  been  begun  for  the  purpose 
and  with  the  intention  of  annexation ;  where 
aii  the  machinery  was  lying  on  the  ground  near 
the  mill,  or  In  It,  but  where  none  of  It  had 
been  put  In  place.  Miller  v.  Wilson,  71  Iowa, 
610.  33  N.  W.  128. 

And  in  New  Hampshire  the  mere  fact  that 
naws  which  have  been  kept  In  a  mill  for  a  yenr 
or  more,  and  never  attached,  were  purchasefd 
with  the  Intention  to  be  used  as  a  part  of  the 
mill.  Is  not  sufficient  to  make  them  fixtures ;  but 
other  saws,  which  have  been  set  and  used  In 
the  milt,  are  part  of  the  real  estate.  Burn- 
side  V.  Twltchell,  43  N.  H.  890. 

b.  Materials  for  unct  repair,  or  reconstruction 
of  railroads. 

In  Illinois  materials  provided  for  and  de- 
signed to  be  attached  to  a  railroad  are,  for  the 
purpose  of  a  mortgage  or  conveyance,  a  part  of 
the  real  estate  Itself.  Palmer  v.  Forbes,  23 
III.  301.  In  this  case  the  controversy  was  be- 
tween mortgagee  and  execution  creditor,  and 
the  property  In  dispute  was  certain  car  wheels, 
car  axles,  a  ciuantlty  of  locomotive  ties,  and 
miscellaneous  Iron  and  fuel  oil.  The  court 
said :  "We  are  of  opinion  that  the  rolling  stock, 
rails,  ties,  chairs,  spikes,  and  all  other  ma- 
terial brought  upon  the  ground  of  the  company 
encumbered  by  the  mortgage,  and  designed  to  be 
attached  to  the  realty,  should  be  considered  as 
a  part  of  the  realty,  and  encumbered  by  the 
mortgage  as  such ;  but  fuel  oil,  and  the  like, 
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which  are  designi.^  for  consumption  In  the  use 
and  which  may  be  sold  and  carried  away,  and 
used  as  well  for  other  purposes,  as  In  the  opera- 
tion of  the  road,  and,  when  taken  away,  hav(> 
no  distinguishing  marks  to  show  that  tliey 
were  designed  for  railroad  uses,  cannot,  we 
thhik,  with  any  propriety,  be  treated  or  consid- 
ered as  anything  but  personal  property,  and 
subject  to,  and  governed  by,  the  law  applicable 
to  such  property.**  One  of  the  judges  of  the 
court  dissented  as  to  the  opinion  that  rails, 
chairs,  spikes,  and  ties,  drawn  upon  and  not 
attached  to  the  road,  but  intended  to  be  so, 
savored  of  the  realty,  or  passed  with  it,  by 
conveyance. 

In  Wyatt  v.  Levis  &  K.  R.  Co.  6  Quebec 
Law  Rep.  213,  It  was  held  that  railroad  fasten- 
ings and  sleepers  on  hand  for  the  repair  of  the 
road  were  not  Immovables  by  destination  under 
article  379  of  the  Code,  which  reads  as  follows : 

"Movable  things  which  a  proprietor  has 
placed  on  his  real  property,  for  a  permanency, 
or  which  be  has  Incorporated  therewith,  are 
immovable  by  their  destination  so  long  as  they 
remain  there.  Thus  within  these  restrictions, 
the  following  and  other  like  objects  are  immov- 
able; (1)  Presses,  boilers,  stll's,  vats,  and 
tuns;  (2)  all  utensils  necessary  for  working 
forges,  paper  mills,  and  other  manufactories; 
manure,  and  the  straw  and  other  substances 
Intended  for  manure,  are,  likewise,  immovable 
by  destination.** 

In  Covey  v.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  8 
Fhila.  17.S,  the  question  whether  old  and  new 
rails,  and  rail  chairs,  lying  along  the  track 
57 


Tennessee  Supreme  Court. 


Mat, 


the  fumi&hing  under  the  contract  for  that 
use ;  and  the  lien  exists  whether  the  lumber 
was  used  or  not.  That  case  involved  a  con- 
struction of  Shannon's  Code,  §  3531,  estab- 
lishing a  mechanic's  lien  and  furnisher's 
lien  on  any  lot  of  ground  or  tract  of  land 
upon  which  a  house  had  been  erected,  built, 
or  repaired,  or  fixtures  or  machinery  fur- 
nished or  erected,  or  improvements  made 
by  special  contract  with  the  owner  or  his 
agent,  in  favor  of  the  mechanic  or  under- 
taker, founder,  or  machinist  who  does  the 
work,  or  any  part  of  the  work,  or  furnishes 
the  materials,  or  any  part  of  the  materials, 
or  puts  therein  any  fixtures,  machinery,  or 
material,  either  of  wood  or  metal,  and  in 
favor  of  all  persons  who  did  any  portion  of 
the  work  or  furnished  any  portion  of  the 
material  for  the  building  contemplated  in 
this  section.  Section  3539  provides :  *'The  lien 
shall  include  the  building,  fixture,  or  im- 
provement, as  well  as  the  lot  or  land,  and 
continue  for  one  year  after  the  work  is  fin- 
ished or  materials  are  furnished."  The 
court,  in  dealing  with  these  two  section]^ 
held  that  it  is  the  furnishing  of  the  lumber 
for  repairs,  etc.,  that  creates  the  lien;  and 
that  it  does  not  depend  upon  the  use  of  it  by 
the  purchaser  whether  the  seller  shall  have 
a  lien.  Otherwise,  by  not  using  it  for  a  year, 
the  owner  could  entirely  defeat  the  lien  of 
the  purchaser.  Such  is  not  the  proper  con- 
struction of  said  acts, .  and  this  is  made 
more  clear  by  the  provision  in  $  3539  that 
the  lien  shall  continue  for  one  year  "after 


the  work  is  finished,"  in  favor  of  the  work- 
man, or  "materials  are  furnished,"  as  to 
the  furnisheri  The  furnisher  may,  there- 
fore, within  one  year  after  he  has  delivere<l 
the  materials  contracted  for,  have  his  rem- 
edy by  attachment  to  enforce  his  lien. 

The  case  otHalleyv.  Alloicay,  10  Lea,  523. 
was  another  case  involving  the  furnisher'.- 
lien  for  repairing  and  furnishing  the  Grand 
Opera  House  in  the  city  of  Nashville.  Thn 
question  presented  for  determination  in  that 
case  was  whether  the  things  claimed  to  have 
been  furnished  entitled  the  furnisher  to  n 
lien  on  the  house  and  lot.  The  material 
furnished  consisted  of  stage  machinery,  such 
as  pulleys,  rollers  for  cylinders,  etc,  used 
for  fitting  up  the  stage, — some  attached  and 
some  not, — chairs  furnished  and  fitted  to  the 
Qoor,  and  seats  for  the  accommodation  of  the 
audience,  painting  the  scenery,  curtains,  and 
the  like.  The  court  held  the  nature  of  the 
thing  done  and  the  character  of  the  house 
repaired,  and  for  which  the  materials  were 
furnished,  as  well  as  the  intent  of  the  party 
building,  served  to  guide  to  the  correct  con- 
clusion as  to  whether  the  work  done  wa> 
work  done  on  the  house,  and  became  part  of 
it.  These  elements  are  better  guides  than 
the  old  idea  as  to  fixtures,  which  was  wheth- 
er the  thing  was  permanently  attached  and 
fixed  in  or  to  the  freehold.  In  getting  up  u 
theater,  the  whole  building,  considered  in 
reference  to  its  use,  makes  the  house  con- 
tracted for.  All  that  serves  to  complete  and 
furnish  such  house  for  the  purpose  designee  I 


ic  readiness  for  repairs  or  recoDstructlon,  are 
fixtures,  was  raised,  but  not  decided ;  the  court 
taking^  the  position  that  such  property  is  not 
liable  to  scissure  and  sale  on  execution  for  an  or- 
dinary debt  on  the  ground  of  public  policy. 
But  the  court  'said  that,  independently  of  the 
public  purpose  for  which  they  were  used, 
doubtless  they  were  liable  to  seizure. 

c.  Building    materials. 

The  attempt  to  haVe  building  materials  that 
have  never  been  attached  to  the  freehold  de- 
clared fixtures  seems  to  have  been  generally  un- 
successful. 

In  Tripp  V.  Armltage,  4  Mees.  &  W.  687,  it 
appeared  that  wooden  sash  frames  Intended  to 
be  annexed  to  a  hotel  building  were  delivered 
on  the  premises  by  the  contractor,  where  they 
were  duly  approved  and  returned  to  him  for  the 
purpose  of  having  iron  pulleys  belonging  to  the 
hotel  owners  aflixed.  While  the  frames  were  in 
his  shop  he  went  into  bankruptcy.  The  own- 
ers of  the  hotel  claimed  the  property  under  the 
terms  of  their  contract  with  the  builder  as  work 
actually  done  and  fixed,  but  it  was  held  that  ii 
passed  to  the  assignee. 

In  King  V.  Hedges.  1  Leach,  C.  L.  201,  a 
prisoner  was  Indicted  for  stealing  six  light, 
glased  window  sashes.  The  window  frames 
from  which  they  were  taken  were  fixed  in  their 
proper  places,  but  the  sashes  were  neither  hung 
nor  beaded  in  the  frames,  but  were  fastened  In 
by  laths  nailed  across  the  frames  to  prevent 
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their   falling  out.     The   court   held   that   they 
were  not  fixed  to  the  freehold. 

In  Cook  V.  Whiting,  16  III.  480,  it  was  held 
tba%  hewed  timbers  provided  and  intended  for 
a  granary,  and  lying  on  the  ground  at  the  time 
it  was  sold,  did  not  pass  to  the  vendee.  Th«' 
court,  conceding  the  vendee  to  be  strictly  pro 
tected  and  entitled  to  all  that  in  law  belongs 
to  the  land,  said  that,  after  doing  this  in  th«^ 
most  extended  sense.  It  was  unable  to  includf' 
these  timbers  as  fixtures  becoming  part  of  the 
land. 

In  Banflll  v.  Twyman,  71  111.  App.  253,  Af 
firmed  in  172  111.  123,  49  N.  E.  085,  It  ap 
peared  that  a  purchaser  of  land  at  sheriff^s  sale 
claimed  a  quantity  of  brick  and  other  build 
ing  materials  that  had  been  brought  upon  the 
premises  for  the  purpose  of  replacing  a  build 
ing  destroyed  by  fire.  Operations  having  been 
suspended  by  the  financial  embarrassment  of  the 
owner  of  the  land,  the  materials  in  question 
had  previously  been  sold  by  the  sheriff  under 
an  execution  as  personal  property.  The  pur- 
chaser of  the  premises  claimed  the  materials 
ns  constructively  annexed  to  the  land,  but  the 
evidence  showed  that  he  had  Impliedly  con- 
sented to  the  prior  sale.  The  court  said  that 
It  might  be  assumed  that,  where  one  brings  a 
quantity  of  material  on  his  land  for  the  purpose 
of  building  a  permanent  structure,  there  Is. 
constructively,  an  annexation  of  the  chattels 
to  the  realty,  and  that,  were  the  owner  to  sell 
the  land  while  matters  were  in  that  stage. 
the  buyer  would  take  the  whole ;  but  held  that 
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makes  up  the  house,  ami  is  part  of  it  when 
completed.  Scenery,  seats,  pulleys,  etc.,  and 
the  like,  make  up  a  necessary  part  of  a 
building  designed  for  theatrical  exhibitions, 
as  much  as  do  the  counters  on  which  goods 
are  exposed  for  sale  in  a  retail  mercantile 
store.  It  is  probable  the  scenery  and  other 
articles  herein  mentioned  are  as  perma- 
nently attached  to  and  were  a  part  of  the 
building  as  such  counters. 

In  Sieger  v.  Avdic  Refrigerating  Co.  89 
Tenn,*  453,  11  L.  R.  A.  580,  14  S.  W.  1087,  it 
was  held  that  statutes  creating  liens  upon 
real  estate  in  favor  of  those  who,  under  con- 
tract with  the  owners,  have  furnished  lum- 
ber or  materials  for  erection  of  buildings, 
machinery,  etc.,  thereon,  are  construed  lib- 
erally in  favor  of  lienholders,  as  regards  the 
subject-matter  to  which  the  lien  should  at- 
tach. In  that  case  it  appears  that  the 
Arctic  Refrigerating  Company  erected  a  fac- 
tory on  a  lot  in  Nashville  for  the  manufac- 
ture of  vapor  for  cold  storage.  By  permis- 
sion of  the  city  this  company  laid  subterran- 
ean pipes  in  the  streets,  connecting  with  its 
factory,  to  convey  the  vapor  to  its  customers. 
P.  supplied  labor  and  materials  in  the  erec- 
tion of  the  factory,  and  also  furnished  and 
laid  down  the  pipes  in  the  streets.  It  was 
held  that  the  plant,  including  lot,  factory, 
pipes,  etc.,  is  an  entirety,  ard  P.'s  lien  for 
materials  furnished  or  labor  done  upon  any 
part  of  it  attached  to  the  whole. 

The  case  last  cited,  it  will  be  observed, 
does  not  even  remotely  touch  the  question 


with  which  we  are  dealing  in  the  present 
case. 

In  the  case  of  Grosvenor  v.  Bethell,  93 
Tenn.  579,  26  S.  W.  1096,  one  of  the  objects 
of  tiie  bill  was  to  determine  whether  or  not 
Bcthell,  the  purchaser  at  first  mortgage  sale, 
thereby  acquired  title  to  all  the  theater  fur- 
nitui*e  ard  fixtures;  the  same  not  having 
been  specifically  mentioned.  It  was  held 
that  a  mortgage  by  an  incorporated  opera 
house  company,  made  after  the  purchase  of 
lot,  and  while  the  theater  buildings  were 
in  course  of  erection  thereon,  conveying  tho 
lot  and  ''all  the  buildings  and  improvements 
thereon  or  to  be  erected  thereon,"  operates  to 
pass  all  furniture,  fixtures,  and  furnishings 
then  or  thereafter  placed  in  the  theater 
building,  and  essential  to  its  successful  oper- 
ation; citing  Halley  v.  Alloway,  10  Lea,  523, 
as  settling  this  question. 

In  Grewar  v.  Allovcay,  3  Tenn.  Ch.  584, 
it  was  held  that  the  rollers,  pulleys,  etc.,  for 
shifting  scenery,  and  other  stage  properties, 
were  fixtures  or  machinery,  within  the  mean- 
ing of  the  mechanic's  and  furnisher's  lien 
act.  It  was  further  said  that  the  movable 
machinery  and  flying  stages  of  a  theater, 
necessary  for  the  purpose  of  theatrical  exhi- 
bitions, are  trade  fixtures,  and  removable  by 
the  tenant,  as  between  him  and  his  landlord, 
but,  as  between  the  owner  and  mechanic,  are 
subject  to  the  mechanic's  lien  law.  The 
question  wliether  a  thing  is  a  fixture  or  not, 
as  between  owner  and  mechanic,  depends 
little  upon  the  mode  of  annexation.     Its  fit- 


tbe  plaintiff  could  not  recover  because  there 
had  been  a  severance  of  the  property  by  legal 
proceedings,  with  the  implied  consent  of  the 
parties  themselves. 

In  Indlano  chipboards,  piled  upon  land  at  the 
time  it  is  sold  and  intended  for  general  repairs, 
do  not  pass  with  a  deed  to  the  land.  Hinkle 
V.  Hinkle,  69  Ind.  134. 

In  Woodman  v.  Tease,  17  N.  H.  282,  the 
court  held  that  a  chattel  fit  to  be  annexed  to 
the  freehold,  and  which  has  been  brought  upon 
It  with  the  Intention  on  the  part  of  the  posses- 
sor to  annex  It,  does  not  become  a  fixture, 
unless  actually  annexed  or  placed  in  position 
In  which  it  Is  Intended  to  be  used,  and  In 
which  It  Is  adapted  for  use.  The  court,  how- 
ever, did  not  take  the  position  that  actual  an 
nexatlon  Is  necessary  to  constitute  a  fixture, 
stating  that  the  term  might  embrace  other 
things  than  such  as  are  denoted  by  the  word  In 
Its  strict  etymological  sense.  The  question 
In  the  case  was  whether  a  stone  which  had 
been  quarried  and  brought  onto  the  land  for 
the  puriiose  of  being  fitted  and  used  at  some 
future  time  In  a  doorstep  passed,  while  In  this 
condition,  to  the  vendee  upon  a  sale  of  the  land. 
The  court  decided  that  It  did  not. 

Bllnd>)  Intended  for  a  house,  but  not  painted, 
and  not  hung  on  the  house  to  remain  as  part 
of  It,  do  not  become  annexed  to  the  house  so 
as  not  to  be  liable  to  seizure  under  an  execu- 
tion a^fllnst  the  property  of  the  builder  by 
whom  tiiey  were  furnished,  although  the  blinds' 
have  been  fitted  to  the  windows,  marked  with 
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the  number  corresponding  with  their  respective 
windows,  and  the  work  of  painting  them  has 
been  actually  begim.  Manchester  Mills  t. 
Rundlett,  23  N.  H.  271. 

In  Louisiana  bricks  and  lumber,  lying  on  the 
premises  and  intended  to  be  used  for  a  new 
building,  do  not  form  part  of  the  realty  under 
article  408  of  the  Civil  Code,  which  provides 
that  "materials  arising  from  the  demolition 
of  a  building,  those  which  are  collected  for  the 
purpose  of  raising  a  new  building,  are  movables 
until  they  have  been  made  use  of  In  raising  a 
new  building.  But  if  the  materials  have  been 
separated  from  the  house  or  other  edifice  only 
for  the  purpose  of  having  It  repaired  or  added 
to,  and  with  the  intention  of  replacing  them, 
they  preserve  the  nature  of  immovables,  and 
are  considered  as  such.'*  Beard  v.  Duralde, 
23  La.  Ann.  284. 

In  Maxwell  v.  Wlllard,  1  W.  N.  C.  355,  It  is 
held  that  lumber,  mill  work,  sashes,  etc.,  de- 
livered on  the  premises  for  the  purpose  of 
being  used  In  a  building,  are  not  fixtures.  The 
court  stated  that  It  did  not  know  of  any  de- 
cision which  treated  materials  or  machinery  In 
such  condition  as.  fixtures.  The  roller  mill 
cases  (Voorhls  v.  Freeman,  2  Watts  &  S.  116, 
37  Am.  Dec.  490,  and  Pyle  v.  Pennock,  2 
Watts  &  S.  390,  37  Am.  Dec.  517,  supra)  were 
the  nearest  to  it ;  but  neither  of  them,  the  court 
said,  went  so  far  as  to  include  raw  materials 
not  yet  used  at  all  in  the  building. 

In  Peck  V.  Batchelder,  40  VK  233,  94  Am. 
Dec.  392,  a  vendee  claimed  certain  double  win- 


900 


Tennessee  Supreme  Coubt. 


Mat, 


ness  for  the  particular  place  where  it  is  an- 
nexed, its  being  coTinected  with  the  genera] 
business  conducted  there,  and  other  facts 
going  to  shoyr  the  intent  of  the  owner  to 
make  one  thing  of  the  land  and  chattels  to 
carry  out  a  general  purpose,  would  have 
more  effect  upon  the  question  than  the  mode 
or  permanence  of  the  annexation.  It  ap- 
peared in  that  case  tliat  the  chairs  had  been 
fastened  to  the  floor,  and  it  is  to  be  inferred 


that  the  other  property  was  also  in  some 
way  attached  to  the  building. 

It  is  unnecessary  to  pursue  this  line  of 
cases  any  further,  since  we  deem  the  ques- 
tion settled  by  the  great  weight  of  authority 
in  favor  of  the  contention  that  such  mate- 
rials are  not  fixtures,  and  are  removable  by 
the  mortgagor. 

It  results  from  this  that  the  judgment  of 
the  Circuit  Court  must  he  reversed. 


MICHIGAN  SUPREME  COURT. 


Samuel  E.  BYRNE,  Jr., 

V. 

Jacob  P.  WERNER  et  ah,  Plffe,  in  Err. 


(. 


.Mich. 


.) 


A  mortflragre  of  a  lot  on  -vrlilcli  stands  a 
partially  completed  bnlldln^  will  pass 
cut  stone  and  structural  iron  prepared  for 
the  building  and  located  on  the  lot  mort- 
gaged and  that  adjoining,  if  the  Intention 
of  the  parties  Is  that  the  building  shall  be 
speedily  completed  with  the  materlat  at 
hand. 

(Moore,  Ch.  J.,  and  Hooker,  J.,  di88ent.) 

(December  7,  1904.) 

ERROR   to   the   Circuit   Court   for   Mar- 
quette County  to  review  a  judgment  iii 


favor  of  plaintiff  in  an  action  brought  to 
recover  for  the  alleged  wrongful  conversion 
of  certain  cut  stone  and  structural  iron. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ball  Sc  Ball,  for  plaintiffs  in 
error : 

Samuel  E.  Byrne,  Sr.,  was  estopped  by 
his  words  and  acts  from  claiming  owner- 
ship of  the  material  as  against  Mr.  White, 
after  his  purchase  from  Thurber. 

Eureka  Iron  d  Steel  Works  v.  Bresna- 
han,  66  Mich.  493,  33  N.  W.  834;  Thomas  v. 
Watt,  104  Mich.  206,  62  N.  W.  346;  Rogers 
V.  Robinson,  104  Mich.  329,  62  N.  W.  402. 

If  the  plaintiff  or  his  grantor  ever  had 
any  right  of  action,  it  was  barred  by  lapse 
of  time  before  this  suit  was  commenced. 

Scudder  v.  Anderson,  54  Mich.  122,  19  N. 
W.  775. 


<low8  and  blinds  as  part  of  the  real  estate 
bought  from  the  vendor,  who  was  a  sash  and 
door  maker.  The  windows  had  been  fitted  to 
the  window  casings  of  the  house,  but  had  not 
been  fastened  in  place  when  the  house  was  sold. 
The  blinds  were  made  for  the  house,  but  were 
never  fitted  or  put  on.  The  vendor  hid  this 
property  at  the  time  the  premises  were  sold,  and 
the  vendee  did  not  learn  of  its  existence  until 
some  time  afterwards.  The  court  held  that 
neither  the  blinds  nor  the  windows  passed  to 
the  vendee.  "The  mere  fact,"  says  the  court, 
"that  tlie  defendant  had  made  some  sash,  paint- 
ed them,  and  set  glass  in  them,  intending  to  use 
them,  at  some  future  time,  in  the  construction 
of  doubie  windows  for  the  house,  does  not  con- 
stitute even  constructive  annexation.  In  order 
to  make  such  windows  a  part  of  the  realty, 
they  mu»t  have  been  so  annexed  or  attached  to, 
or  used  upon,  the  building,  as  to  indicate  that 
the  owner  intended,  by  such  annexation  or  use, 
to  make  them  a  part  of  the  building."  The 
court  was  of  the  opinion  that  the  manner  in 
which  the  windows  had  been  put  in  showed  that 
(he  owner  did  not  intend  to  make  them  a  part 
of  the  building. 

In  an  early  New  York  case  it  appeared  that 
n  builder  contracted  to  build  a  hotise  and  fur- 
nish materials  for  it.  As  the  work  progressed 
plank  was  worked  up  on  the  premises  into 
rolumns  for  a  piazza.  These  columns  were 
nfterwai'ds  removed  for  convenience  to  other 
premlseR.  The  contractor  also  procured  for  the 
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building  a  number  of  carved  capitals,  bases 
for  the  columns,  and  carved  window  and  door 
caps.  Before  any  of  these  materials  was  at- 
tached they  were  levied  on  under  an  execu- 
tion against  the  builder.  The  owner  of  the 
building  claimed  and  sued  to  recover  the  prop- 
erty, but  the  question  was  not  raised  whether 
it  had  I)ecome  part  of  the  real  estate  by  con- 
structive annexation,  it  seeming  to  be  assumed 
that  It  was  personal  property;  the  only  ques- 
tion being  whether  title  had  passed  under  the 
terms  of  the  building  contract.  The  court 
stated  that  the  house  standing  on  the  plain- 
tifTs  ground  became  his  as  fast  as  the  parts 
added  to  it  became  attached  so  as  to  Iwcome 
part  of  the  freehold  ;  that  the  house  in  question 
was  real  property,  but  that  the  materials  of 
which  it  was  composed  were  personal  property, 
and  did  not  pass  to  the  plaintiff  until  delivery, 
or  until  they  became  affixed  to  the  freehold. 
The  court  held  under  the  evidence,  therefore, 
that  lltle  was  not  in  plaintiff.  Johnson  v. 
Huut,  11  Wend.  135. 

Lumber  placed  on  a  homestead  lot,  and  in- 
tended to  be  made  part  of  the  homestead  dwell- 
ing, is  liable,  In  New  Hampshire,  to  seisurc 
under  Attachment.  Until  it  becomes  part  of  the 
homestead  it  is  not  within  the  protection  of  the 
homestead  law-  Carkin  v.  Babbitt,  58  N.  H. 
379. 

But,  under  the  homestead  laws  of  Wisconsin, 
lath,  shingles,  and  lumber  obtained  for  the  pur- 
pose of  repairing  a  house  occupied  as  a  dwell- 
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This  structural  iron  and  stone  became  a 
part  of  the  realty. 

Manwaring  v.  Jenison,  61  Mich.  117,  27 
N.  W.  899. 

The  question  of  fixture  or  no  fixture  must 
depend  upon  the  intention  of  the  parties. 

Morrison  v.  Berry,  42  Mich.  397,  36  Am. 
Rep.  446,  4  N.  W.  731 ;  Wheeler  v.  Bedell, 
40  Mich.  696;  Patton  v.  Moore,  16  W.  Va. 
428,  37  Am.  Rep.  789;  McFadden  v.  Craw- 
ford, 36  W.  Va.  671,  32  Am.  St.  Rep.  894, 
15  &  E.  408. 

The  idea  that  there  must  be  an  actual 
physical  annexation  before  property,  origi- 
nally chattels,  can  become  part  of  the  realty, 
has  in  the  modern  decisions  been  gradually 
abandoned,  and  the  intent  of  the  parties  is 
now  the  real  criterion. 

Snedecker  v.  Warring,  12  N.  Y.  175;  Far- 
rar  v.  Btackpole,  0  Me.  154,  19  Am.  Dec. 
201 ;  Voorhia  v.  Freeman,  2  Watts  &  S.  116, 
37  Am.  Dec.  490;  Carey  v.  Bright,  58  Pa. 
85;  Hill  V.  Setoald,  53  Pa.  274,  91  Am.  Dec. 
209;  Overton  v.  Williston,  31  Pa.  155;  Pyle 
V.  Pennock,  2  Watts  &  S.  390,  37  Am.  Dec. 
517;  Covey  v.  Pittsburg,  Ft,  W.  d  C.  R,  Co, 
3  Phila.  173. 

Rails  placed  along  the  line  of  a  contem- 
plated fence  for  the  purpose  and  with  the  in- 
tention of  being  used  to  build  the  fence  con- 
stitute a  part  of  the  realty,  and  pass  by 
conveyance  of  the  land. 

Conklin  v.  Parsons,  1  Chand.  (Wis.)  240; 
Ripley  v.  Paige,  12  Vt.  353;  Noble  v.  Syl- 
vester, .42  Vt.  146;  Palmer  v.  Forbes,  23  111. 
301;  McLaughlin  v,  Johnson,  46  111.  166. 


Messrs,  Button  Sb  CnlTMr,  -for  defend- 
ant in  error: 

The  materials  were  not  real  estate. 

Crippen  v.  Morrison,  13  Mich.  23;  Harris 
V.  Scovel,  85  Mich.  32,  48  N.  W.  173;  Curtih- 
V.  Leasia,  78  Mich.  483,  44  N.  W.  500; 
Palmer  v.  Forbes,  23  111.  301. 

Personal  property  does  not  become  a  fix- 
ture until  actually  in  some  form  annexed,  or 
put  to  some  use,  beneficial  and  permanent 
in  its  nature  in  connection  with  realty. 

Johnson  v.  Mehaffey,  43  Pa.  308,  82  Am. 
Dec.  568;  Woodman  v.  Pease,  17  N.  H.  282; 
Peck  V.  Batchelder,  40  Vt.  233,  94  Am.  Dec 
392;  Carkin  v.  Babbitt,  58  N.  H.  579;  Cool: 
V.  Whiting,  16  111.  480. 

The  question  of  estoppel  is  a  mixed  one  of 
fact  and  law,  and  conclusions  from  the  evi- 
dence must  be  drawn  by  the  jury,  and  not 
by  -the  court. 

Maa!u?€ll  V.  Bay  City  Bridge  Co.  41  Mich. 
468,  2  N.  W.  639. 

On  motion  for  rehearing, 

Messrs,  Button  Sb  Heffeman,  also  for 
defendant  in  error: 

If  it  was  intended  to  have  the  materials 
covered  by  the  mortgage  before  actual  an- 
nexation, the  better  reasoning  would  require 
their  specific  description  in  the  mortgage,  as 
such,  because  ordinarily  they  would  not  be 
included  in  the  mortgage  security  until 
after  actual  annexation. 

Jones,  Mortg.  4th  ed.  §  436. 

It  is  only  in  cases  of  uncertainty  that 


ing,  and  actually  deposited  upon  the  land,  are 
exempt  from  seizure  under  an  attachment  as 
personalty,  Irrespective  of  the  question  whether 
such  materials,  deposited  on  the  lot,  become 
part  of  the  realty.  Krueger  v.  Pierce,  37  Wis. 
269. 

d.  Fencing  materials. 

It  seems  to  be  settled  In  Vermont  that  suita- 
ble matiniuls,  deposited  upon  a  farm  for  the 
purpose  and  with  the  Intention  of  building 
necessary  fences,  pass  by  a  conveyance  of  the 
land  as  a  part  of  the  realty,  and  are  not  at- 
tachable as  personal  property.  Ilackett  v. 
Amsden,  57  Vt.  432. 

In  an  earlier  case  In  the  same  state  It  was 
held  that  posts  and  rails  on  a  farm,  distributed 
In  piles  along  the  roadside,  and  Intended  for 
immediate  fencing  of  the  land,  pass  with  the 
realty.     Ulpley  v.  Paige,  12  Vt.  853. 

In  Wisconsin  this  is  also  held  to  be  the 
l)etter  opinion.  The  court  says  that,  where 
rails  have  been  placed  along  the  line  of  an  In- 
tended fence,  for  the  purpose  of  being  laid  Into 
the  fence,  though  not  actually  applied  to  that 
use,  they  pass  by  a  deed  of  the  land,  there  hav- 
ing been  a  manifest  appropriation  to  the  use  of 
the  land.  Conklin  v.  Parsons,  2  PInney  (Wis.) 
264. 

In  Illinois,  on  the  contrary,  it  Is  held  that 
posts  lying  on  the  ground,  and  Intended  by  the 
vendor  for  use  In  fences  on  the  land,  do  not 
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pass  to  the  vendee  as  fixtures.  Cook  v.  Whit- 
ing, 16  111.  480. 

So,  In  Texas  loose  cedar  pickets  on  land  at 
the  time  It  was  sold  do  not  pass  to  the  vendee, 
the  decision  being  In  flat  conflict  with  the  Ver- 
mont and  Wisconsin  cases.  The  court  said : 
*'No  matter  If  the  posts  had  been  cut  off  the 
land  bought  by  appellants  [vendees],  the  mo- 
ment they  were  severed  from  the  soil  they  be- 
came personalty,  and  did  not  pass  by  a  deed  to 
the  land,  although  they  may  have  been  cut  to 
build  a  fence  on  the  land."  Longino  v.  Wester 
(Tex.  Civ.  App.)   88  S.  W.  445. 

In  Indiana  fence  stakes,  piled  on  the  land 
and  intended  for  general  repairs,  do  not  pfOfn 
with  a  deed  to  the  realty.  HInkle  v.  Ilinkle. 
69  Ind.  134. 

The  question  whether  fencing  material  passes 
to  a  vendee  of  the  land  on  which  it  Is  placed 
as  part  of  the  realty  was  touched  upon  in  Mc- 
Carthy V.  McCarthy,  20  Can.  Law  Times,  211. 
The  court.  In  holding  that  certain  unattached 
rails  did  not  pass  with  the  land,  stated  that, 
while  it  might  be  that  fence  rails,  piled  al'onp 
the  line  of  a  fence,  but  not  used  because  the 
fence  was  not  completed,  belong  to  the  free- 
hold, it  placed  Its  decision  on  the  ground  that, 
so  far  as  the  evidence  showed,  there  was  an 
entire  absence  of  Intent  to  erect  them  Into  a 
fence. 

The  subject  was  likewise  Indirectly  alluded 
to  In  Wlncher  v.  Shrewsbury,  3  111.  283,  3n 
Am.  Dec.  108,  a  case  which  holds  that  fence 
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the  subject-matter  and  surrounding  circum- 
stances are  ever  permitted  to  be  gone  into. 

17  Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  23. 

Unless  this  court  can  say  that,  under  the 
testimony,  the  building  materials  became  an 
integral  part  of  the  real  estate,  they  could 
not  be  considered  as  covered  by  this  mort- 
gage deed. 

Ripley  v.  Paige,  12  Vt.  354. 

Carpenter,  J.,  delivered  the  opinion  of 
the  court: 

riaintiif  brings  the  suit  to  recover  for 
the  conversion  of  certain  cut  stone  and 
structural  iron.  The  property  originally 
belonged  to  plaintiff's  father,  Samuel  £. 
Byrne.  Both  parties  claim  to  have  ac- 
quired his  title.  Plaintiff  claims  to  have 
acquired  it  by  a  bill  of  sale  executed  in 
1800.  It  is  defendants'  claim  that  in  1887 
the  property  in  controversy  was  transferred 
by  Samuel  E.  Byrne  to  Henry  C.  Thurber, 
and  that  they  have  acquired  Thurber's 
rights.  It  is  clear  that  defendants  have  ac- 
quired the  rights  of  Thurber,  and  that, 
therefore,  the  validity  of  their  claim  de- 
pends upon  whether  Byrne  transferred  the 
property  to  Thurber.  The  facts  respecting 
the  transfer  are  as  follows:  In  1887  Byrne 
conveyed  to  Thurber  by  a  warranty  deed 
(intended  to  be  a  mortgage)  lots  4  and  5 
of  block  17  in  the  city  of  Marquette.  At 
that  time  there  was  situated  upon  these  lots 
a  partially  completed  building  in  the  proc- 
ess of  erection.  There  was  also  situated 
on  the  land  conveyed  and  on  an  adjoining 
lot  the  cut  stone  and  structural   iron  in- 


volved in  this  case,  which  was  intended  to 
be  used  in  the  completion  of  the  building. 
The  stone  had  been  cut  and  dressed  for  the 
front  of  the  building.  Each  piece  of  the 
structural  iron  was  of  the  dimensions  pro- 
vided in  the  plan  of  the  building,  and  fit  for 
the  place  where  it  was  to  go.  At  that  time 
it  was  intended  that  the  building  would  be 
completed.  The  plan  of  completing  the 
building  was,  for  some  reason,  abandoned, 
and  defendants  used  the  stone  and  iron  for 
another  purpose.  Did  the  title  to  that 
material  pass  to  Thurber  by  his  deed?  The 
learned  trial  judge  held  that  it  did  not.  It 
is  urged  that  the  building  material  had  not 
become  a  part  of  the  land,  and  was,  there- 
fore, in  a  legal  sense,  personalty  at  the  time 
of  the  conveyance  to  Thurber.  If  this  be 
true,  it  is  not,  in  my  judgment,  decisive  of 
this  controversy.  Though  the  building 
material  was  personalty,  it  is  our  duty  to  de- 
clare that  it  passed  with  the  partially  com- 
pleted building,  if  the  parties  so  intended, 
and  if  that  intent  may  be  ascertained  from 
a  proper  construction  of  the  conveyance  of 
the  land  upon  which  said  building  stood. 
The  question  is,  then,  not  whether  the  build- 
ing material  was  in  fact  personalty,  but 
whether  it  was  intended  to  transfer  it  with 
the  conveyance  of  the  partially  complet- 
ed building.  And  this  intent  is  to  be 
determined  by  a  proper  construction  of 
the  conveyance;  that  is  (Sec  Norris  v, 
Shotcerman,  2  Dougl.  [Mich.]  16;  Davis  v. 
Belford,  70  Mich.  120,  37  N.  W.  919),  by  ap- 
plying the  language  of  the  conveyance  to 
its  subject-matter.    No  uncertainty  results 


rails,  lying  on  the  ground  and  cut  by  a  tres- 
passer from  timber  growing  on  government 
land,  do  not  pass  with  the  land;  the  court 
stating  that  fence  rails,  when  not  put  into  a 
fence  or  evidently  intended  to  be  so  used  on  the 
land  (which  could  not  be  Inferred  if  made  by 
a  stranger),  did  not  pass  with  it. 

And  In  Noble  v.  Sylvester,  42  Vt.  146,  the 
court,  In  holding  that  a  stone  hewn  from  a 
quarry,  and  intended  to  be  used  in  a  tomb  else- 
where, did  not  pass  to  a  vendee  of  the  land 
from  which  it  was  cut,  and  upon  which  it  was 
suffered  to  lie  after  severance,  declared  that 
the  queslion  was  analogous  to  that  passed  upon 
in  the  fence  rail  cases.  Said  the  court :  **The 
stone  may  be  regarded  as  being  governed  by  the 
.same  principles  that  are  applicable  to  timber, 
fence  rails,  and  the  like,  that  have  been  re- 
moved from  the  freehold  in  fact,  but  remain 
upon  the  premises  for  the  purpose  of  being  used 
there  in  the  construction  of  fences,  etc. :  and. 
If  on  the  land  at  the  time  the  premises  are 
conveyed,  they  will  pass  by  the  deed ;  but  if 
they  are  there,  not  for  the  purpose  of  being 
used  on  the  premises,  but  to  be  removed  else- 
where, then  they  do  not  pass  by  the  deed." 
e.  Fertilizers. 

Under  the  Constitution  of  Georgia,  requir- 
ing all  property,  with  specifled  exceptions,  to 
be  taxed,  It  was  held  that  commercial  ferti- 
lizers were  subject  to  be  taxed,  although  at  the 
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time  It  was  the  purpose  of  the  ow^ner  to  apply 
the  same  to  bis  land,  which  was  also  taxed. 
Joiner  v.  Adams,  114  Ga.  389,  40  S.  B.  281. 
On  the  contrary,  it  was  held  In  Massachu- 
setts that  manure  from  the  barnyard  of  a 
homestead,  and  standing  in  a  pile  on  the  land, 
is  not  assets  in  the  hands  of  an  administrator, 
although  not  broken  up  or  rotten,  and  not  in 
fit  condition  for  Incorporation  Into  the  soil. 
Fay  v.  Muzzey,  13  Gray,  53,  74  Am.  Dec,  619. 
Rut  the  decision  was  placed  on  the  ground 
that  manure  made  in  the  course  of  husbandry 
upon  a  farm  is  so  attached  to  and  connected 
with  the  realty  that,  in  the  absence  of  any 
express  stipulation  to  the  contrary,  it  passes  as 
appurtenant. 

V.  Concision. 

From  an  examination  of  the  cases,  the  weight 
of  authority  seems  to  be  that  things  placed  on 
land  with  the  intention  of  annexing  them  are 
not  fixtures,  where  they  are  never  actually 
attached.  Even  in  Btbne  v.  Wernbb,  which 
holds  that  the  building  material  In  question 
passed  by  the  deed,  it  will  be  observed  that  the 
question  does  not  turn  upon  whether  the  build- 
ing material  was  In  fact  personalty,  "but 
whether  It  was  intended  to  transfer  it  with 
the  conveyance  of  the  partially  completed  build 
ing;*'  which  intent  the  court  determined  by  a 
construction  t>f  the  language  of  the  convey 
ance.  e.  C.  8 
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from  this  rule.  Upon  the  land  conveyed  to 
Thtirber  was  an  incomplete  building  in  the 
process  of  erection.  Situated  upon  that 
land  and  upon  the  adjoining  land  was  build- 
ing material  designed  to  be  used  for  the 
completion  of  the  building.  It  was  surely 
intended  that  the  incomplete  building 
should  be  transferred  to  Thurber.  It  was 
surely  intended  that  the  building  would  be 
speedily  completed  with  the  building  ma- 
terial at  hand.  And  I  think  it  therefore 
oqually  certain  that  it  was  intended  that 
such  material  should  pass  with  the  convey- 
ance. In  my  judgment,  there  is  no  sound 
principle  of  law  which  compels  us  to  defeat 
this  intention.  On  the  contrary,  I  maintain 
that  is  is  our  clear  legal  duty  to  give  it 
effect.  I  think,  therefore,  that  the  build- 
ing material  became  the  property  of  Thur- 
i)er.  This  conclusion  is  sustained  by  au- 
thority. 

In  Wiaiaufa  Case  of  Gary's  Inn  (14  Hen. 
VIII.),  cited  in  11  Coke,  506,  it  was  resolved 
that  a  millstone  temporarily  severed  from 
the  mill^  with  the  intention  that  it  should 
be  replaced,  passed  with  the  conveyance  of 
the  mill.  "So  of  doors,  windows,  rings,  etc. 
The  same  law  of  keys,  although  they  are 
distinct  things,  yet  they  shall  pass  with 
the  house/'  In  Conklin  v.  Parsons,  1  Chand. 
(Wis.)  240^  is  was  held  that  rails  placed 
along  the  boundary  line,  ''not  laid  up  into  a 
fence,  but  which  had  been  placed  on  the  land 
for  the  purpose  of  building  the  fence,"  passetl 
with  the  conveyance  of  the  land.  In  Rip- 
ley V.  Paige,  12  Vt.  354,  there  was  a  contro- 
versy as  to  whether  certain  rails  passed 
with  the  conveyance  of  land  from  plaintiff 
to  defendant.  Defendant  offered  to  prove 
that  when  the  conveyance  was  made  the 
rails  were  distributed  upon  the  farm  for 
the  purpose  of  being  there  erected  into  a 
fence.  The  court  said:  "Upon  this  branch 
of  the  case  we  are  inclined  to  regard  the 
rails,  if  it  was  evident  from  the  manner  of 
their  distribution  upon  the  land,  and  other 
appearances,  that  they  were  designed  for 
immediate  use  in  fencing  the  land,  as  we 
should  the  materials  of  a  fence  accidentally 
fallen  down,  or  of  one  purposely  taken  down 
to  be  immediately  reconstructed,  or  those  of 
an  intended  wall  distributed  in  like  manner. 
As  fences  always  pass  by  a  deed  of  the  soil 
on  which  they  stand  if  the  grantor  has  an 
unrestricted  right  to  convey  both,  so  we 
are  disposed  to  think  that  sucl)  materials 
for  a  fence  may,  in  all  these  cases,  as 
against  the  grantor,  be  treated  as  being 
within  the  operation  of  his  deed."  In 
Hackett  v.  Amsden,  57  Vt.  432,  it  was  held 
that  stone  posts,  which  it  seems  were  de- 
posited on  a  farm  for  the  purpose  and  with 
the  intention  of  building  necessary  fences, 
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could  not  be  seized  and  sold  as  personalty; 
the  court  saying:  "Whatever  the  rule  may 
be  elsewhere,  it  seems  to  be  settled  in  this 
state  that  suitable  materials,  deposited 
upon  a  farm  for  the  purpose  and  with  the 
intention  of  building  necessary  fences  with 
them  thereon,  pass  by  a  conveyance  of  the 
land  as  a  part  of  the  realty."  In  Wadleigh 
V.  Janvrin,  41  N.  H.  503,  77  Am.  Dec.  780, 
it  was  held  that  certain  stanchion  timbers, 
staples,  tie  chains,  and  planks,  which  had 
been  removed  from  a  bam  for  the  purpose 
of  making  repairs,  passed  to  plaintiff  by  a 
conveyance  from  defendant  of  the  land  upon 
which  the  bam  stood,  notwithstanding  the 
fact  that  the  latter  had  formed  a  plan  un- 
known to  the  former  to  make  changes  in 
the  barn  and  to  dispense  with  their  use. 
The  court  said:  "It  was  entirely  imma- 
terial what  purpose  the  defendant  had 
formed,  so  long  as  he  had  not  carried  it 
out.  By  the  conveyance  the  barn  passed 
to  the  plaintiff  just  as  it  then  was,  with 
the  portions  afterwards  carried  off  by  the 
defendant  dissevered  from  the  rest.  The 
plaintiff  saw  the  bam  in  the  process  of  re- 
pair. He  had  a  right  to  infer,  and  to  act 
upon  the  inferenee,  that  the  dissevered  por- 
tions constituted  an  integral  portion  of  the 
edifice."  In  Palmer  v.  Forbes,  23  111.  301,  it 
was  held  that  the  title  to  rolling  stock  and 
the  material  provided  for  the  repair  of 
tracks  was  transferred  by  a  mortgage  of  the 
real  estate  of  a  railroad  company;  the  court 
saying:  "It  is  a  familiar  principle  to  all 
that  rails  hauled  onto  the  land  designed 
to  be  laid  into  a  fence,  or  timber  for  a 
building,  although  not  yet  raised,  by  lying 
around  loose  and  in  no  way  attached  to  the 
soil,  are  treated  as  a  part  of  the  realty, 
and  pass  with  the  land  as  appurtenances." 
(This  decision  and  reasoning  go  farther 
than  it  is  necessary  for  us  to  go  in  the  case 
at  bar.)  in  McLaughlin  v.  Johnson,  46 
111.  163,  it  was  held  that  rails  which  had 
once  been  and  which  were  intended  to  again 
be  used  for  a  fence  passed  with  the  con- 
veyance of  the  land  jiotwithstanding  the 
fact  that  at  the  time  of  such  conveyance 
they  were  actually  in  temporary  use  on 
adjoining  land.  See  also  Curtis  v.  Leasia, 
78  Mich.  480,  44  N.  W.  500.  Harris  v. 
Scovel,  85  Mich.  32,  48  N-  W.  173,  is  not 
inconsistent  with  these  views.  There  it  was 
held  that  rails  piled  on  land  did  not  pass 
with  its  conveyance.  The  rails  had  once 
formed  part  of  a  fence.  The  grantor 
had  taken  down  the  fence  because  it  was 
no  longer  needed,  intending  to  use  the 
rails  elsewhere.  It  is  clear  that  there 
was  no  ground  upon  which  the  grantee 
could  assert  that  it  was  intended  that  the 
rails    should   pass    with    the    land.    John- 
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son  V.  Mehaffey,  43  Pa.  308,  82  Am.  Dec. 
668»  relied  upon  by  plaintiff  and  the  learned 
trial  judge,  is,  in  my  judgment,  clearly 
distinguishable  from  the  case  at  bar.  In 
that  case  it  was  held  that  rolls  originally 
purchased  to  be  put  in  a  mill  did  not  pass 
upon  a  conveyance  of  the  mill.  At  the 
time  of  the  sale  these  rolls  had  for  nearly 
three  years  remained  on  the  property,  un- 
used, and  in  a  rough,  unfinished  state. 
They  were  not  necessary  to  the  operation  of 
the  mill,  for  the  mill  had  always  run  with- 
out them.  This  afforded  a  ground  for  say- 
ing that  it  was  not  intended  that  the  rolls 
should  pass  to  the  purchaser  of  the  mill. 
That  ground  does  not  exist  in  this  case, 
for  the  building  material  in  question  was 
necessary  for  the  completion  of  the  building. 
Woodman  v.  Pease,  17  N.  H.  282,  cited  by 
plaintiff,  is  very  similar  to  Johnson  v.  Me- 
haffey,  43  Pa.  308,  82  Am.  Dec  568,  and 
is  likewise  distinguishable  from  the  case  at 
bar.  It  is  true  that  the  court,  in  deciding 
each  o^  these  cases,  stated  that  personalty 
does  not  become  a  part  of  real  estate  until 
actually  annexed  thereto.  If  by  this  i1 
was  intended  to  assert  that,  notwithstand- 
ing me  obvious  intent  of  the  parties,  prop 
erty ,  originally  personalty,  will  not,  unless 
actually  annexed  thereto,  pass  on  a  convey- 
ance of  real  estate^  the  court  made  a  state- 
ment not.  necessary  to  its  decision, — which 
migh^  have  rested  upon  the  intention  of  the 
parties  concerned, — and  w^hich,  as  already 
indicB^ted,  X  cannot  approve.  Other  cases 
cited  by  plaintiff  are  even  more  easily  dis- 
tingi^slfaMC:  In  Oook  v.  Whiting,  16  111. 
480,.  ^t  \Ya9  held  that  the  "simple  intention" 
6^;  .th(^  vendor,  before  he  sold  his  farm,  to 
erect  posts  into  a  fence  and  hewed  timber 
into  a  granary,  without  having  done  any- 
thing towaras  those  objects  more  than  to 
naul  said  posts  and  timber  onto  the  farm* 
"is  not  sullicient  to  pass  the  property  in 
said  posts  and  timber."  In  Peck  v.  Batch- 
elder,  40  Vt.  233,  04  Am.  Dec.  392,  the  court 
gave  ^effect  to  the  obvious  intention  of  the 
parties  in  deciding  that  certain  property, 
viz.,  detached  extra  blinds  and  windows, 
Old  not  pass  with  the  sale  of  the  house.  It 
was  held  in  Carkin  v.  Babbitt,  68  N.  H. 
679,  where  the  controversy  arose  between 
tne  owner  and  an  attaching  creditor,  that 
lumber  designed  for  the  erection  of  a  house 
was  personalty.  The  facts  in  that  case  were 
very  unlike  those  in  the  case  at  bar.  The 
lumber  was  "neither  in  form  nor  position 
as  it  was  designed  to  be  permanently  used." 
There  was  nothing  "to  distinguish  it  from 
ordinary  lumber  suitable  for  building  pur- 
poses." Nor  could  the  court  apply  in  that 
case  the  principles  applicable  to  a  contro- 
versy between  mortgagor  and  mortiraeee. 
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I  think,  therefore,  that  the  defendants 
were  entitled  to  a  verdict,  and  that  ike 
judgment  should  he  reversed,  with  oosts,. 
and  a  new  trial  ordered. 

Grant  and  Montsomery,  JJ.,  concur. 

Moore,  Gh.  J.,  dissenting. 

In  1886,  bamuel  £.  Byrne,  father  of  ihe^ 
plaintiff,  was  the  owner  of  part  of  lots  4 
"and  5  of  block  17  in  Marquette,  and  com- 
menced the  erection  of  a  building  thereon. 
He  had  plans  and  specifications  drawn, 
specifying  each  piece  of  structural  iron  to  gi> 
into  the  building,  with  the  size  and  length 
of  each  piece.  He  ordered  a  considerable 
quantity  of  structural  iron,  each  piece  of 
which  was  of  the  dimensions  provided  in 
his  plans,  and  fitted  for  the  place  where  it 
was  to  go.  After  commencing  to  lay  the 
foundation,  he  bought  some  of  the  structur- 
al iron  upon  the  premises  and  some  on  an 
adjoining  lot,  where  it  would  be  most  con- 
venient to  put  into  the  building.  He  also- 
purchased  some  building  stone,  which  was 
cut  and  dressed  for  tne  front  of  the  building 
by  the  masons  hired  by  him,  some  of  which 
were  on  the  premises  and  some  on  the  ad- 
joining lot.  He  continued  the  work  of 
building  until  the  following  year.  A  con- 
siderable quantity  of  the  structural  iron  was 
built  into  the  structure  and  some  of  the 
stpne  was  used.  After  finishing  the  base- 
ment story,  the  work  was  suspended,  but  Mr. 
Byrne  intended  to  go  on  with  the  work,  and 
the  iron  and  stone  were  left  there  for  that 
purpose.  Mr.  Byrne  gave  Mr.  Thurber  a 
warranty  deed  of  the  premises  April  20, 
1887,  and  no  work  was  done  on  the  building 
after  that  time.  The  deed  was  intended 
to  operate  as  a  mortgage,  and  Byrne  ex- 
pected, notwithstanding  the  deed,  to  com- 
plete the  building.  Mr.  Byrne  had,  in  1883. 
mortgaged  the  premises  to  one  Michael 
Hagerty  to  secure  the  payment  of  $2,500, 
which  remained  unpaid.  He  also  executed 
mortgages  on  the  property, — one  to  Camp- 
bell &  Wilkinson,  February  14,  1885,  for 
$1,100,  and  one  to  James  Dwyer,  July  20. 
1887,  for  $1,400.  The  Thurber  title  was 
sold  on  execution  July  13,  1889,  for  $2,000. 
Henry  C.  Tliurber,  by  warranty  deed  dated 
April  23,  1889,  acknowledged  February  4. 
1890,  conveyed  the  premises  to  Peter  White 
for  $4,000.  After  making  this  purchase 
from  Thurber,  Mr.  White  purchased  all 
these  other  mortgages  and  the  execution 
lien.  The  several  deeds  and  mortgages 
above  enumerated  covered  the  real  estate, 
and  made  no  mention  of  building  material. 
The  structural  iron  and  stone  remained  on 
the  premises  as  they  were  left  at  the  8uspen< 
sion  of  building  operations.    April  16,  1902^ 
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Mr.  White,  by  warranty  deed,  conveyed  the 
premises  to  the  defendants.  The  deed, 
when  first  drawn,  included  the  building 
material  on  the  premises,  for  which  this 
suit  was  brought;  but,  at  the  request  of 
the  defendants,  it  was  stricken  out  of  the 
deed,  and  a  separate  bill  of  sale  was  given 
for  it.  Defendants  moved  the  material  out 
of  the  way,  and  proceeded  to  put  up  a  busi- 
ness building  on  the  premises,  using  there- 
in a  small  portion  of  the  material  involved 
in  this  suit,  and  disposing  of  the  rest. 
Samuel  E.  Byrne  executed  a  bill  of  sale  of 
the  said  building  material  to  the  plaintiff 
May,  20,  1896.  The  plaintiff  brought  an 
action  of  trover  for  this  building  material, 
and  recovered  judgment.  A  motion  for  a 
new  trial  was  made,  which  was  overruled. 
The  case  is  brought  here  by  writ  of  error. 

In  overruling  the  motion  for  a  new  trial 
the  circuit  judge  filed  a  written  statement, 
which  states  so  admirably  the  questions  in- 
volved that  we  produce  it  here: 

"(1)  The  first  reason  assigned  for  the 
motion  is  that  the  court  erred  in  refusing 
to  charge  the  jury  as  requested  by  defend- 
ants' counsel  in  the  first  request.  This  re- 
quest related  to  the  subject  of  fixtures,  and 
was  to  the  effect  that  the  property  which 
i^as  the  subject-matter  of  this  suit  passed 
by  virtue  of  the  deed  from  Samuel  E.  Byrne, 
Sr.,  to  Thurber.  This  deed  was  in  the  usual 
form  of  a  deed  of  lands.  There  was  evi- 
dence tending  to  show  that  it  was  intended 
by  the  parties  thereto  to  be  a  mortgage. 
But  as  the  rule,  when  applied  to  mortgages, 
is  no  more  favorable  to  the  plaintiff  than 
when  applied  to  a  deed,  it  is  not  very  ma- 
terial here.  I  refused  this  request  at  the 
trial  upon  a  somewhat  hasty  examination 
of  such  authorities  as  were  at  hand.  A 
more  careful  examination  of  the  authorities 
has  confirmed  my  position  at  the  trial.  The 
evidence  was  undisputed  that  Samuel  E. 
Byrne,  Sr.,  had  as  early  as  1886  or  1887 
commenced  the  erection  of  a  building,  and 
bad  purchased  the  stnictural  Iron  and  stone 
in  question  to  go  into  the  building,  and  that 
the  same  had  been  prepared  for  the  build- 
ing, and  had  been  delivered  upon  or  near 
the  premises,  with  the  intention  to  place 
the  same  in  the  structure.  My  recollection 
of  the  evidence  is  that  work  on  the  build- 
ing had  ceased  for  want  of  f undb  at  the  time 
of  the  deed  to  Thurber,  but  of  this  I  am  not 
positive.  It  certainly  had  ceased  before 
the  deed  to  White.  These  were  articles  to 
be  annexed  to  the  land.  'The  question  as  to 
the  necessity  of  actual  annexation  also 
arises  as  to  articles  which  have  not  yet  been 
annexed  to  the  land,  but  have  merely  been 
brought  on  or  near  the  land  with  the  in- 
tention .of  annexing  them.  Such  articles 
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are,  by  the  weight  of  authority,  perhaps  to 
be  considered  as  still  personalty,  though 
the  contrary  has  quite  frequently  been  de- 
cided.' 13  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  601,  602,  and  cases  there  cited.  It  seeing 
to  me  that  it  cannot  be  said  that  this  iron 
and  stone  formed  or  constituted  a  neces- 
sary accessory  to  the  enjoyment  of  the  land^ 
which  seems  to  be  the  rule  laid  down  by 
some  of  the  courts  as  the  true  test  where 
annexation  had  not  actually  taken  place. 
Much  of  the  iron  in  question  never  went 
into  the  building  since  erected  by  the  de- 
fendants, but  was  exchanged  for  that  more 
modem  and  suitable.  The  old  rule  seems 
to  have  been  that  there  must  be  physical 
annexation,  but  under  some  circumstances 
that  rule  has  been  relaxed  where  the  article 
is  shown  to  be  a  necessary  accessory  to  the 
enjoyment  of  the  land.  The  fact  that  a 
place  was  prepared  in  which  to  put  an  ar- 
ticle does  not  necessarily  make  the  article 
part  of  the  realty.  Id.  pp.  608,  610.  Not- 
withstanding the  language  of  our  supreme 
court  in  the  case  of  Curtis  v.  Leaaia,  78 
Mich.,  at  page  483,  44  N.  W.  500,  .1  under- 
stand that  in  a  case  like  the  one  under  con- 
sideration the  question  may  be  said  to  be  ao 
open  one  in  this  state. 

''Having  ruled  as  I  did  upon  the  trial, 
and  finding  upon  further  examination  no 
reason  to  change  the  ruling,.!  feel  like  ad; 
hering  to  the  ruling,  and  must  refuse  a 
new  trial  upon  this  ground.  Upon  this  sub- 
ject I  refer  to  the  following  case:  The  rea^ 
soning  of  Lowrie,  Ch.  J.,  speaking  for  f>\i(^ 
court,  in  Johnson  v.  Mehaffey,  43  Pa.  308, 
82  Am.  Dec.  668,  is  very  satisfactory.  The 
action  was  replevin  for  two  rolls  wJiich  had 
been  cast  for  a  certain  rolling  mill.  The 
mill  was  sold  to  the  plaintiff,  who  claimed 
th  I  rolls.  The  rolls  had  been  sold  on  execu- 
tion as  the  personal  property  of  the  grantor. 
The  rolls  had  been  paid  for  and  delivered 
at  the  mill,  where  they  remained  for  about 
three  years,  in  a  rough  and  unfinished  con- 
dition, without  having  been  put  into  the 
niill.  After  stating  these  facts,  the  court 
s^id:  'These  rolls  were  cast  for  this  rolling 
mill,  and  paid  for  and  delivered  beside  it. 
and  lay  there  two  or  three  years  without 
being  turned  or  finished  off  or  put  into  the 
mill,  and  then  the  mill  was  sold  by  the  sher- 
iff. Do  the  rolls  go  witn  the  mill  to  the 
purchaser?  The  test  question  is,  Were  they 
elementary  parts  of  the  mill  at  the  time  of 
the  sale?  And  as  matter  of  fact  it  is  quite 
plain  that  they  were  not,  for  the  niiU  i^4 
always  run  without  them.  No  doubt  they 
were  intended  to  be*  made  part  of  the  mill, 
but  we  do  not  see  how  we  can  take  the  inten- 
tion, without  fact,  in  order  to  declare  what 
constitutes  the  mill.    If  we  do,  then  the 
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sule  of  a  half-built  or  half-ruined  house 
would  include  all  the  materials  provided 
for  its  completion  or  repair.  A  very  provi- 
dent man  is  quite  sure  to  have  on  hand  ma- 
terials -which  he  sees  will  some  time  be 
necessary  for  repair  of  his  works  or  for  sup- 
plying deficiencies  in  them;  but  his  having 
them  with  this  intention  does  not  make 
them  constituent  parts  of  his  works.  Thus, 
he  will  provide  extra  saws  for  a  sawmill,  or 
'bolting  cloth  for  a  flour  mill,  or  extra  cast- 
ings for  the  nmning  gear,  or  lumber,  nails, 
screws,  and  other  materials,  to  make  im- 
provements or  repairs;  but  this  prudence 
tloes  not  convert  personal  into  real  property, 
so  long  as  the  fact  remains  that  they  are 
not  yet  made  constituent  elements  of  the 
mill  or  other  structure.  That  fact  we  can 
ascertain  and  define  with  reasonable  cer- 
tainty; but  we  can  have  no  measure  for  the 
ever- varying  degrees  of  prudent  forethought. 
And,  if  mere  intention  could  afiix  such  ar- 
ticles to  the  realty,  then  a  mere  change  of 
intention  would  unfix  them,  or  prevent 
their  becoming  affixed,  and  we  should  thus 
be  without  any  rule  at  all  to  guide  us. 
Besides,  it  is  rather  a  contradiction  in 
terms  to  say  at  the  same  time  that  they  are 
parts  of  the  structure,  and  are  intended  to 
be  made  so.  That  these  rolls  will  fit  no 
other  mill  does  not  make  them  part  of  this 
one,  or  prove  them  so.  Furniture  for  a 
dwelling  house,  shelving  and  drawers  for  a 
store,  boilers  and  fiywheel  for  an  engine,  the 
frame  for  an  addition  to  a  house,  have  of- 
ten this  very  peculiarity,  and  great  loss 
would  arise  if  they  should  not  be  applied 
according  to  the  intention  with  which  they 
were  made;  yet  they  cannot  be  a  part  of  the 
real  estate  without  a  purpose  of  annexation 
actually  effectuated,  though  this  peculiarity 
of  adoption  may,  by  inference  or  corrobo- 
ration, supply  the  want  or  the  weakness  of 
direct  evidence  of  annexation,  whenever  thid 
fact  can  be  reasonably  said  to  be  left  in 
doubt  by  the  other  evidence.' 

"(2)  It  will  be  borne  in  mind  that  de- 
fendants' requests  upon  the  subject  of 
abandonment  were  all  given.  The  second 
reason  for  the  motion  is  that  the  jury  disre- 
garded the  clear  weight  of  evidence  and  the 
charge  of  the  court  upon  this  subject.  The 
jury  was  charged  that  abandonment  is  the 
relinquishment  or  surrender  of  rights  or 
property  by  one  person  to  another;  that  it 
includes  both  the  intention  to  abandon  and 
the  external  act  by  which  the  intention  is 
carried  into  effect;  that  to  constitute  an 
abandonment  there  must  be  the  concurrence 
of  the  intention  to  abdndon  and  the  actual 
relinquishment  of  the  property,  so  that  it 
may  be  appropriated  by  the  next  comer.  In 
view  of  the  fact  that  Samuel  E.  Byrne,  Sr., 
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had  in  1806  made  a  bill  of  sale  of  this  prop- 
erty to  the  plaintiff,  and  that  both  the  plain- 
tiff and  his  vendor  testified  that  they  never 
intended  to  abandon  it,  I  cannot  say  l^t  the 
verdict  was  against  the  clear  weight  of  the 
evidence  upon  this  subject. 

**{3)  Upon  the  question  of  adverse  pos- 
session or  the  statute  of  limitations  the  jur\- 
were  charged  as  requested  by  defendant^*' 
counsel.  Now  for  the  first  time  defendants' 
coimsel  take  the  position  that  'the  uncon- 
tradicted evidence  of  the  case  showed  con- 
tinued adverse  possession  of  the  property  by 
tlie  defendants  and  their  grantor  for  more 
than  six  years  prior  to  the  beginning  of  the 
suit.'  The  evidence  showed  that  the  lot  and 
real  estate,  with  a  partially  constructed 
wall,  had  been  unoccupied  for  a  long  term  of 
years  before  the  defendants  commenced  the 
erection  of  their  building  in  1902.  The 
premises  near  the  sidewalk  were  in  a  some- 
what dangerous  condition,  as  they  were  up- 
on a  level  with  the  walk,  and  Mr.  White 
had  placed  guards  there  to  prevent  persons 
from  going  upon  the  wall,  and  a  small  candy 
store  had  stood  there  for  a  short  time.  I  do 
not  think  that  there  was  any  evidence  that 
Mr.  White  had  done  or  performed  any  act 
that  would  indicate  that  he  claimed  to  own 
the  structural  iron  and  stone  that  lay 
loosely  scattered  about,  upon,  and  near  the 
premises  covered  by  his  deed.  In  fact,  all 
of  his  acts  were  more  consistent  with  asser- 
tion of  ownership  of  the  real  estate,  than 
with  an  open,  adverse  claim  of  the  owner- 
ship of  this  personal  property,  until  he  sold 
the  same  by  bill  of  sale  to  the  defendants  in 
1902.  So  I  cannot  agree  with  defendants' 
counsel  that  the  verdict  was  even  against 
the  weight  of  the  evidence  upon  this  subject. 

"(4)  The  court,  upon  its  own  motion, 
and  without  request  from  defendants'  coun- 
sel, fully  charged  the  jury  upon  the  subject 
of  estoppel.  Defendants'  counsel  claim 
that  the  jury  disregarded  the  evidence  in 
the  case  and  the  charge  of  the  court,  and 
that  defendants  were  entitled  to  a  verdict 
upon  that  ground."  In  the  light  of  the  tes- 
timony of  Samuel  E.  Byrne,  Sr.,  it  is  not 
fair  to  say  that  the  evidence  upon  this  sub- 
ject was  undisputed.  A  question  of  fact  was 
raised  by  the  testimony  of  Mr.  White  and 
Mr.  Byrne,  which  was  for  the  jury  to  con 
sider.  Mr.  White  had  testified  to  the  repre- 
sentations claimed  to  have  been  made  by 
Byrne  that  all  of  the  material  went  with 
the  premises,  and  that  relying  upon  that, 
he  purchased  from  Mr.  Thurber,  in  the 
spring  of  1889,  and  that  he  and  Thurber, 
walked  upon  the  premises,  and  that  he  then 
took  possession  of  this  personal  property. 
It  appeared  by  reference  to  the  deed  from 
Ihurber  that  it  was  executed  in  Washings 
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ton,  D.  C.  some  time  after  its  date.  There 
is  no  doubt  that  this  fact  may  have  influ- 
enced the  jury.  It  was  unexplained  by  Mr. 
White.  It  also  appeared  that  at  the  time 
Mr.  Byrne,  Sr.,  had  a  talk  with  Mr.  White 
about  his  getting  a  deed  from  Thurber,'  he, 
Byrne,  contemplated  finishing  the  building. 
Had  the  building  been  completed,  this  ma- 
terial would,  in  all  probability,  have  gone 
into  it,  and  the  security  or  value  of  the 
property  would  have  been  increased.  So 
there  was  some  force  in  Mr.  Byrne's  claim 
in  his  testimony  that,  while  he  did  refer  to 
the  material  as  possessing  a  value,  he  did 
not  say  that  it  went  with  the  land.  I 
simply  refer  to  this  to  show  that  there  was 
here  a  question  of  fact  for  the  jury,  and 
that  I  cannot  say,  as  matter  of  law,  that  the 
defendants  were  entitled  to  a  verdict  upon 
the  ground  of  estoppel. 

It  is  said  the  court  erred  in  admitting  the 
testimony  of  Byrne  as  to  the  gross  cost  of 
the  structural  iron.  Mr.  Byrne  had  testi- 
fied that  the  structural  iron  cost  him  $62 
a  ton;  that  it  had  remained  about  the 
same  price  from  then  until  now,  and  that 
he  did  not  think  over  a  fourth  was  afiSxed 
to  the  structure;  that  he  was  positive  not 
more  than  a  third  was  affixed.  He  was 
then  asked  for  its  gross  purcnase  price, 
and  the  judge  said  that  in  connection  with 
his  other  testimony,  where  he  stated  he 
thinks  there  has  been  no  change,  he  would, 
for  that  reason  only,  permit  the  answer. 
We  think  this  ruling  was  not  error.  See 
Kendrich  v.  Beard,  90  Mich.  589,  51  N.  W. 
645;  Johnston  v.  Farmers'  F.  Ins,  Co,  106 
Mich.  96,  64  N.  W.  5.    . 

It  is  said  the  evidence  did  not  warrant 
a  verdict  for  the  plaintiff,  and  the  court 
erred  in  submitting  the  case  to  the  jury. 
( 1 )  Samuel  E.  Byrne,  Sr.,  was  estopped  by 
his  words  and  acts  from  claiming  owner- 
ship of  the  materials  as  against  Mr.  White 
after  his  purchase  from  Thurber.  (2)  If 
the  plaintiff,  or  his  grantor,  ever  had  any 
right  of  action,  it  was  barred  by  lapse  of 
time  before  this  suit  was  commenced.  There 
is  nothing  in  the  record  to  show  the  judge 
was  requested  to  take  the  case  from  the 
jury.  Upon  the  question  of  estoppel  the 
jury  was  charged :  "I  first  call  your  atten- 
tion to  this  question  of  estoppel  that  is 
claimed  here  by  the  defendants  in  this  case. 
It  seems  that  at  one  time  this  property  had 
been  deeded  by  Mr.  IJyrne,  Sr.,  to  Mr.  Thur- 
ber, of  this  city,  and  subsequently  Mr. 
White  obtained  the  interest  that  Mr.  Thur- 
ber had  by  a  deed  of  conveyance  made  in 
1889,  as  I  remember  it.  The  claim  of  Mr. 
White  here  is  that  before  he  made  the  pur- 
chase from  Mr.  Thurber  of  the  land  or  any 
of  this  property  that  he  had  fcrtain  conver- 
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sations  with  Mr.  Byrne,  Sr.,  at  a  time  when 
Mr.  Byrne  had  not  yet  parted  with  this 
property  by  his  bill  of  sale  to  his  son,  and 
the  claim  of  Mr.  White  is  that  at  an  inter- 
view had  between  him  and  Mr.  Byrne,  at 
which  Mr.  Byrne  desired  him  (White)  to 
obtain  the  interest  of  Mr.  Thurber,  that  Mr. 
White  expressed  the  belief  that  the  prop- 
erty was  not  worth  the  amoimt  he  would 
have  to  pay  Mr.  Thurber.  together  with 
the  mortgages  that  were  upon  the  prop- 
erty,—referring  to  the  Campbell  &  Wil- 
kinson mortgage,  the  Dwyer  mortgage, 
and  the  Hagerty  mortgage;  and  Mr.  White 
claims  before  you  in  his  testimony  that 
Mr.  Byrne  said  to  him:  'There  is  a  great 
deal  there  you  don't  see,  that  you  don't 
count.  There  is  material  enough  to  almost 
finish  the  building.  It  all  goes  with  it.' 
And  Mr.  White  claims  that  in  many  talks 
had  with  Mr.  Byrne  before  he  (White)  be- 
came interested  by  purchasing  from  Mr. 
Thurber,  Mr.  Byrne  said  to  him  that  the 
property  would  all  pass  if  he  dealt  with 
Thurber,  and  belonged  to  the  property,  and 
would  go  into  and  with  the  lot  or  the  build- 
ing. Now,  gentlemen,  the  first  question  that 
arises  is.  Was  this  statement  made  by  Mr. 
Byrne  to  Mr.  White?  While  the  court  ad- 
vises you  that  this  personal  property,  con- 
sisting of  this  structural  iron  and  stone, 
would  not  pass  by  a  deed  of  the  realty 
simply  to  Mr.  Thurber,  whether  that  was 
a  mortgage  or  a  deed,  it  would  not  pass  by 
virtue  of  the  instrument,  it  would  have 
been  perfectly  competent  for  Mr.  Byrne 
by  an  oral  arrangemnt — ^by  a  verbal  a^ee- 
ment— with  Mr.  Thurber  at  that  time 
to  have  parsed  over  and  conveyed  to  him 
this  personal  property.  And  if,  before 
Mr.  White  purchased  this  real  estate  of 
Thurber,  and  took,  as  he  claims,  Mr. 
Thurber's  interest  in  this  personal  property, 
— for  I  understand  that  it  is  claimed  that 
accompanying  this  transaction  of  the  deed 
from  Thurber,  he  took,  by  virtue  of  a  verbal 
arrangement  with  Thurber,  the  right  to  re- 
ceive this  personal  property,  and  claims 
that  it  was  pointed  out  to  him  and  delivered 
to  him  by  Mr.  Thurber;  and  it  is  for  you 
to  weigh  this  evidence  and  say  whether  Mr. 
White  is  correct  or  not;  that  being  his 
claim, — I  say  that,  if  Mr.  Byrne  gave  him  to 
understand  bjr  any  conversations  with  him 
that  Mr.  Thurber  owned  not  only  the  real 
estate,  but  also  owned  the  personal  property 
there;  that  it  belonged  to  him,  would  pass 
to  him  (White)  if  he  dealt  with  Thurber,— 
then  Mr.  Byrne  is  estopped,  and  his  vendee, 
his  son,  is  estopped  from  claiming  any 
interest  in  this  property.  For  a  man 
cannot  stand  by,  or  cannot  induce  another 
to  purchase  property  in  which  he  claims  an 
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interest,  if  he  gives  such  purchaser  to  un- 
derstand that  he  will  get  a  good  title  if  he 
deals  with  somebody  else  with  reference  to 
it.  He  is  estopped  from  asserting  any  such 
claim.  If  you  stand  by  while  I  am  pur- 
chasing a  horse  of  your  neighbor,  and  say 
that  your  neighbor  owns  that  horse,  and, 
if  I  buy  him,  I  will  get  a  good  title,  and  I 
purchase  the  horse  and  pay  my  money  for  it, 
you  are  estopped — ^your  mouth  is  closed — 
from  ever  afterwards  claiming  that  you 
owned  the  horse  at  that  time;  because  you 
have  by  your  conduct  and  language  induced 
me  to  part  with  my  money,  and  it  is  in- 
equitable and  unjust  for  you  to  make  a 
claim  inconsistent  with  .that.  The  doctrine 
is  a  familiar  one  in  the  books.  When  a 
person  by  his  words  or  conduct  voluntarily 
causes  another  to  believe  in  the  existence 
of  a  certain  state  of  things,  and  thereby 
induces  him  to  act  upon  that  belief,  so  as 
to  change  his  previous  condition,  the  person 
irducing  such  belief  will  be  estopped  from 
afterwards  denying  the  existence  of  such 
state  of  things  to  the  prejudice  of  the  per- 
son BO  acting.  In  other  words,  if  a  person 
knowingly  and  voluntarily  so  conducts  him- 
self in  relation  to  his  business  as  to  justify 
persons  dealing  with  him  in  supposing  and 
believing  that  a  certain  state  of  facts  exists, 
and  such  person  so  dealing  with  him  relies 
upon  that  inference  and  belief,  the  person 
so  conducting  himself  will  not  afterwards 
be  permitted  to  deny  that  such  state  of  facts 
did  exist,  to  the  prejudice  of  the  person 
acting  upon  such  belief.  You  will  remem- 
ber that  in  the  conduct' of  the  trial  yester- 
day, and  while  Mr.  White  was  upon  the 
stand,  the  court  asked  him  this  question: 
*You  may  state  whether  the  fact  that  Mr. 
Byrne,  Sr.,  stated  to  you  that  this  material 
was  to  go  with  the  building,  and  the  other 
conversations  you  have  referred  to,  had  any 
influence  upon  you  in  purchasing  the  prop- 
erty.' And  you  remember  tnat  Mr.  White 
claimed  and  said  in  answer  to  that:  'Most 
decidedly.  I  wouldn't  have  touched  it — I 
wouldn't  have  paid  him  $4,000 — without 
tlie  complete  understanding  that  all  the  ma- 
terial there  belonged  to  or  went  with  the 
building.  Mr.  Byrne's  own  argument  was 
that  it  was  ample  to  cover  the  $4,000.' 
I  do  not  wish  to  emphasize  this  language 
\)y  calling  your  attention  to  that;  more 
than  to  call  your  attention  to  the  point  in- 
volved. You  will  weigh  the  testimony  of 
Mr.  Byrne  upon  the  opposite  side  of  the 
question,  in  which  he  denies  that  he  said 
to  Mr.  White  that  it  would  go  with  the 
building,  or  with  the  transaction  or  trade 
with  .Thurber.  Now,  who  is  right  about 
this,  gentleman?  If  you  shall  say  that  Mr. 
Byrne  used  this  language,  it  having  been 
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perfectly    competent    and    proper    for    Mr- 
Byrne  to  have  conveyed  this   property  by 
oral  arrangement  to  Mr.  Thurber,  if  you 
shall  say  that  he  did  do  that,  or,  even  if  he 
didn't  do  that  at  all,  but  gave  Mr.  White 
to  understand  by  language  that  a  reason- 
able man  would  believe  and  be  induced  to 
act  upon,  that  he  had  so  conveyed  it  over 
to  him,  by  a  verbal  or  other  arrangement, 
so  that  if  he  (White)  did  deal  with  Thurber 
he   obtained   the   interest  in   this   personal 
property, — then  I  say  Mr.  Byrne  is  estopped 
from  claiming  this  property;    and  his  son, 
who  afterwards  became  the  alleged  owner 
of  it  by  virtue  of  a  bill  of  sale,  could  take 
no  greater  title  than  his  father  had;    and. 
if  his  father  had  parted  with  his  title  to 
that    property,    then   he    could    convey    no 
interest  in  it.     So  much  for  this  doctrine 
or  claim  of  estoppel  on  the  part  of  the  de- 
fendants."   Mr.    Byrne    denied    most    em- 
phatically   Mr.    White's    testimony    as    to 
Byrne's  telling  him  the  title  to  the  iron  and 
stone  passed  to  Thurber  by  the  deed.     In 
Maxwell  v.  Bay  City  Bridge  Co,  41  Mich. 
453,  2  N.   W.   6b9,  the  court  said:     "The 
doctrine  of  estoppel  rests  upon  a  party  hav- 
ing directly  or  indirectly  made  assertion;». 
promises,  or  assurances  upon  which  another 
has  acted  under  such  circumstances  that  he 
would  be  seriously  prejudiced  if  the  asser- 
tions were  suffered  to  be  disproved  or  the 
promises   or   assurances   to   be   withdrawn. 
But  as  the  doctrine,  when  applied,  operates 
to  take  away  legal  rights,  it  is  no  more  than 
common   justice  to  require  that  the  fact» 
which  are  supposed  to  call  for  its  applica- 
tion snail  be  unquestionable,  and  the  wrong 
which  is  to  be  prevented  shall  be  undoubted. 
Fredenhurg  v.  Lyon  Lake  M.  E,  Church,  37 
Mich.  476;   Cronin  v.   Gore,  38  Mich.  381. 
Moreover,   the   question  of   its  application 
in  any  case  is  a  mixed  question  of  law  and 
fact,  and  in   cases   of  jury  trial  must  bt» 
submitted   to    the    jury    under    proper    in- 
structions.    Now,   however  clear  the   facts 
in  support  of  the  estoppel  may  seem  to  be. 
it  is   always   possible   that   there   may   be 
qualifying  or  overruling  facts;   and  the  con- 
clusions from  the  evidence  must  be  drawn 
by  the  jury,  not  by  the  court." 

In  relation  to  the  claim  ot  plaintiff  bein<r 
barred  by  lapse  of  time,  we  think  it  suf- 
ficient to  refer  to  what  was  said  by  the 
learned  trial  judge  in  overruling  the  motion 
for  a  new  trial. 

We  now  come  to  the  moat  difficult  ques- 
tion in  the  case :  that  is,  whether,  as  claimed 
by  defendants,  the  court  erred  in  the  in- 
struction given  to  the  jury  that  the  struc 
tural  iron  and  stone  did  not  become  a  part 
of  the  realty,  and  refusing  the  request  of 
defendants,  counsel  on  that  subject.  It 
must  be  confessed  there  is  a  good  deal  of 
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-conflict  in  the  authorities.  They  are  col- 
lated at  length  in  13  Am.  &  £ng.  Enc.  Law, 
2d  ed.,  at  pages  601-610,  and  in  the  notes 
thereto.  We  are  impressed  with  the  rea- 
soning of  Chief  Justice  Lowrie  in  Johnson 
V.  Mehaffey,  43  Pa.  308,  82  Am.  Dec.  568, 
from  whose  opinion  Judge  Stone  quoted  so 
•copiously.  There'  is  an  expression  used 
in  Curtis  v.  Lcctsia,  by  Justice  Sherwood, 
that  tends  to  support  the  claim  of  defend- 
unts,  but  it  is  obiter  dictum.  The  court 
held  in  the  case  that  the  rails  which  were 
claimed  to  be  realty  were  not  realty,  but 
were  personal  property.  See  Harris  v.  flfco- 
vely  85  Mich.  32,  48  N.  W.  173.  In  this 
ease  it  appears  the  defendants  made  new 
plans  for  a  building,  which   rendered   the 


structural  iron  and  the  dressed  stone  un- 
fitted for  use  therein.  Was  this  material 
up  to  that  time  real  estate,  and  from  that 
time  on  personal  property?  If  so,  would 
the  same  result  have  followed  had  Mr. 
Byrne  changed  the  plan  of  the  building 
while  he  owned  the  property  ? 

We  are  inclined  to  agree  with  the  trial 
judge  as  to  the  weight  of  authority,  and 
that  the  judgment  should  be  affirmed. 

Hooker,  J.,  concurred  w^ith  the  Chief 
Justice. 

Petition  for  rehearing  denied  January 
30,  1905. 
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V, 

Jessie  May  STRICKLING. 

(88  Md.  500.) 

^.  The  fallore  to  box  or  otherirlse  pro- 
tect a  rapldlf  revolvlngr  nprlsht  sbaft 

comlns:  up  throasrh  the  floor  in  an  alley  or 
passageway  where  an  Inexperienced  girl  Is 
required  to  sweep,  and  who  Is  not  warned  of 
the  danger,  may  be  found  by  the  Jury  to  con- 
stitute negligence  which  will  render  the  em- 
ployer liable  for  injuries  to  her  when  her 
clothing  is  caught  and  wound  upon  the 
shaft. 
2.  Sundays  cannot  be  excluded  In  com- 
pntlngr  the  time  for  slarnlngr  of  bills  of 
exception  under  Code  Pub.  Loc.  Laws,  art. 
4,  i  170,  allowing  It  to  be  done  "at  any  time 
within  thirty  days"  after  verdict  or  finding 
of  fact. 

(December  20,  1898.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Appeal  dismissed. 

The  facts  are  stated   in  the  opinion. 

Messrs,  Carroll  T.  Bond  and  William 
Tu   Marbury,   for   appellant: 

It  is  not  the  duty  of  an  employer  to  pro- 
vide against  all  possible  injuries  to  his  em- 
ployees, but  only  against  such  as  are  * 'likely 
to  occur"  in  case  of  his  failure  to  take  certain 

NoTB. — As  to  the  duty  of  a  master  to  warn 
his  servants  of  danger,  see  note  to  James  v. 
Rapides  Lumber  Co.  44  L.  R.  A.  33. 

As  to  exclusion  of  Sunday  in  computation  of 
time,  see  note  to  Brown  v.  Vailes,  14  L.  R,  A. 
120. 
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precautions,  or,  in  other  words,  such  as 
would  probably  result  therefrom. 

Bailey,  Personal  Injuries  Eelating  to  Mas- 
ter &  Servant,  pp.  18,  19,  and  cases  cited. 

By  thirty  days  is  meant  thirty  working 
days,  or  thirty  judicial  days. 

The  right  of  appeal  being  a  valuable  one. 
itself  expressly  conferred  by  statute,  and  al- 
lowed to  be.  exercised  at  any  time  within 
sixty  days  from  the  entry  of  the  judgment, 
any  statute  operating  as  a  practical  forfei- 
ture of  that  right  will  be  construed  as  lib- 
erally as  possible  to  prevent  its  working 
such  a  forfeiture. 

Murvhy  v.  McGuirc  (Md.)  20  Atl.  726. 

In  the  case  at  bar  three  Sundays  inter- 
vened, so  that,  under  a  literal  interpreta- 
tion of  this  statute,  the  appellant  would 
have  had  only  twenty-seven,  instead  of  thirty, 
days  in  which  to  do  the  necessary  work, 
about  the  most  tedious  vexatious,  and  re- 
sponsible that  a  trial  lawyer  is  called  upon 
to  perform. 

A  statute  will  be  construed  liberally,  so 
far  as  it  reasonably  may,  to  effectuate  the 
suppression  of  the  mischief  it  is  intended 
to  remedy. 

mate  V.  Harris,  121  Mo.  445,  26  S.  W. 
5o8;  McChesney  v.  People,  145  111.  614,  34 
N.  E.  431. 

The  statute  expressly  says  that  tne  bill 
of  exceptions  "may  be  signed  at  any  time 
within  thirty  days  from  the  rendition  of  the 
verdict;"  that  is  to  say,  on  any  one  of  those 
thirty  days.  Surely  the  legislature  will 
not  be  considered  to  have  intended  to  au- 
a  Sunday, — ^to  give  express  legislative  rec- 
a  Sunday, — to  give  express  legisltive  rec- 
ognition to  Sunday  as  "a  day  appropriate 
to  business  of  this  character."  The  only 
construction  which  can  prevent  this  result,  a 
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result  certainly  not  intended  by  the  legisla- 
ture, is  the  construction  which  excludes 
Sundays — ^all  Sundays — ^in  the  computation 
of  the  thirty  days. 

Sunday  is  not  a  day  for  the  transaction 
of  judicial  business. 

Basa  V.  Irvin,  49  Ga.  436;  Neal  V.  Crew, 
12  Ga.  93;  Cheeaehorough  v.  Van  Neaa,  12 
Ga.  380;  Ecker  v.  Firat  Nat.  Bank,  64  Md. 
292,  1  Atl.  849;  Blaney  v.  State,  74  Md.  167, 

21  Atl.  647;  Shepard  v.  Hull,  42  Me.  677; 
Conrow  v.  Sckloaa,  65  Pa.  28;  Drexel  v. 
Mann,  6  Watts  &  S.  397,  40  Am.  Dec.  573; 
Marah  v.  Hand,  35  Md.  123. 

The  fact,  if  fact  it  were,  that  the  signing 
of  a  bill  of  exceptions  on  Sunday  would  not 
be  a  void  act  irrespective  of  this  statute,  af- 
fords no  reason  whatever  for  the  presumption 
that  this  statute  was  intended  to  encourage 
or  promote  the  doing  of  such  secular  work 
on  the  Sabbath. 

Louisville  d  N.  R,  Co.  v.  Turner,  81 
Ky.  699;  Le%ma  v.  Schvoenn,  15  Mo.  App. 
342;  National  Bank  v.  Willia^na,  46  Mo. 
19;  Michie  v.  Michie,  17  Gratt.  109;  Burton 
V.  Chicago,  53  111.  87 ;  Caroihera  v.  Wheeler, 
1  Or.  194;  Meng  v.  Winkleman,  43  Wis.  41; 
Neal  V.  Crew,  12  Ga.  93 ;  Kellogg  v.  Carrico, 
47  Mo.  157;  Johnaon  v.  Doraey,  7  Gill,  269; 
Leffler  v.  Armatrong,  4  Iowa,  482,  68  Am. 
Dec.  672 ;  Marka  v.  Rusaell,  40  Pa.  372 ;  Si- 
monaon  v.  Durfee,  50  Mich.  80, 14  N.  W.  706; 
Coningaby'a  Case,  8  Mod.  46 ;  Lee  v.  Carlton, 
3  T.  R.  642, 

The  question  is.  What  was  the  probable  in- 
tention of  the  legislature? 

Thayer  v.  Felt,  4  Pick.  354. 

The  intention  of  the  legislature  to  exclude 
Sundays  from  the  thirty  days  allowed  for 
the  signing  of  bills  of  exceptions  is  manifest. 

Meaara.  Thomas  G.  Hayes,  Daniel  B. 
Chamber*  and  James  A.  Feohtis,  Jr^ 
for  appellee: 

The  appellant  owed  a  duty  to  the  female 
appellee  to  provide  a  reasonably  safe  place 
for  her  to  perform  the  work  for  which  she 
was  employed. 

Norman  v.  Wahaah  R.  Co.  10  C.  C.  A.  617, 

22  U.  S.  App.  505,  62  Fed.  727;  Oowen  v. 
Buah,  22  C.  C.  A.  196,  40  U.  S.  App.  349,  76 
Fed.  349;  Baltimore  d  O.  R.  Co.  v.  Baugh. 
149  U.  S.  368,  37  L.  ed.  772,  10  Sup.  Ct.  Rep. 
914. 

The  vertical  shaft  in  question,  under  the 
circumstances  and  conditions  shown  in  the 
case  at  bar,  was  dangerous  machinery,  and 
its  danger  was  hidden  and  unknown  to  the 
female  appellee,  and  to  all  other  persons  ex- 
cept those  persons  experienced  in  machinery ; 
and  it  was  the  duty  of  the  appellant,  which  it 
owed  to  the  female  appellee,  before  permit- 
ting her  to  sweep  around  said  shaft,  or  come 
ill  proximity  to  it,  either  to  have  warned  her 
of  the  hidden  danger,  or  to  have  guarded  it 
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by  boxing  or  otherwise;   neither  of  which 
things  the  appellant  did.. 

Pullman*a  Palace-Car  Co.  v.  Harkina,  5 
C.  C.  A.  326,  17  U.  S.  App.  22,  55  Fed.  932; 
Fairhank  v.  Haentsache,  73  111.  236;  Oaag^ 
City  V.  Larkin,  40  Kan.  206,  2  L.  R.  A-  56, 
10  Am.  St.  Rep.  186,  19  Pac.  658;  Kinchloic 
V.  Midland  Elevator  Co.  57  Kan.  375,  46  Pac. 
703;  Caawell  v.  Worth,  5  El.  &  Bl.  849;  DoeJ 
V.  Sheppard,  5  El.  &  Bl.  866;  Boloh  v.  Smith, 
7  Hurlst.  &  N.  736. 

The  appellant  could  or  ought  to  have 
known,  if  it  did  not  know,  by  the  exercise 
of  ordinary  care,  of  the  hidden  danger  at- 
tendant upon  the  sweeping  by  the  female 
appellee  in  proximity  to  the  shaft  in  ques- 
tion. The  fact  is  that  the  appellant  had 
actual  notice  of  the  danger  of  such  unguard  - 
ed  shafting. 

Wood  V.  Heigea,  83  Md.  257,  34  AU.  872 : 
Baltimore  v.  Whittington,  78  Md.  231,  27 
Atl.  984. 

General  custom  or  usage  to  guard,  or  not 
to  guard,  smooth  shafting  is  an  immaterial 
inquiry,  and  is  not  admissible  in  evidence  in 
this  case. 

Wood  V.  Heigea,  83  Md.  257,  34  Atl.  872; 
Reed  v.  Stockmeyer,  20  C.  C.  A.  381,  34  U.  S. 
App.  727,  74  Fed.  186 ;  Ryan  v.  Loa  Angelat 
Tee  d  Cold  Storage  Co.  112  Gal.  244,  32  L. 
R.  A.  524,  44  Pac.  471;  Jonea  v.  Florence 
Min.  Co.  66  Wis.  277,  57  Am.  Rep.  269,  28  N. 
W.  207. 

The  question  under  the  inquiry  as  to  gen- 
eral usage  or  customs  of  others  is.  What 
would  a  reasonably  prudent  employer  do  un- 
der similar  circumstances  and  conditions? 

Bertha  Zinc  Co.  v.  Martin,  93  Va.  79 K 
22  S.  E.  869;  Titua  v.  Bradford,  B.  d  K.  R. 
Co.  136  Pa.  618,  20  Am.  St.  Rep.  944,  20  Atl. 
517. 

The  injury  which  happened  to  the  female 
appellee  was  most  reasonable  and  probable 
under  the  circumstances  and  conditions  of 
the  case. 

Milwaukee  d  St.  P.  R.  Co.  v.,  Kellogg,  9+ 
U.  S.  469,  24  L.  ed.  266;  Greenland  v.  Chap 
lin,  5  Exch.  248;  Ryan  v.  Loa  Angelea  let- 
d  Cold  Storage  Co.  112  Cal.  244,  32  L.  R.  A. 
524,  44  Pac.  471;  Lane  v.  Atlantic  Works. 
Ill  Mass.  139. 

W^here  an  act  is  required  to  be  done  in  any 
certain  number  of  days  after  or  before  a 
fixed  time,  Sunday  is  to  be  included  in  com 
puting  the  number  of  days  when  it  exceeds 
seven. 

26  Am.  &  Eng.  Enc.  Law,  p.  10. 

There  is  no  reason,  as  might  be  the  casw 
in  other  statutes,  for  excluding  Sunday,  few 
Sunday,  as  to  the  ministerial  act  of  siguini^ 
a  bill  of  exceptions,  is  not  a  diea  non. 

Blaney  v.  State,  74  Md.  153,  21  Atl.  547: 
Marah  v.  Hand,  35  Md.   123. 
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In  the  computation  of  statutory  time  Sun- 
day is  always  to  be  reckoned. 

Harris,  Sunday  Laws,  §§  37,  54;  Suther- 
land, Stat.  Constr.  §  115;  Cunningham  v. 
Mohan,  112  Mass.  58;  Brown  v.  Johnson, 
10  Mees.  &  W.  331;  ^or  parte  Dodge,  7  Cow. 
147 ;  King  v.  Dowdall,  2  Sandf.  131 ;  Neal 
V,  Crew,  12  Ga.  93;  Adams  v.  Dohrmann,  63 
Cal.  417. 

Though  some  of  the  cases  hold  that  where 
Sunday  is  the  last  day  it  is  to  be  excluded, 
yet  some  go  so  far  as  to  say  that,  even 
if  it  is  the  last,  it  should  be  counted. 

Brown  v.  Voiles,  16  Colo.  462,  14  L.  R.  A. 
120,  27  Pac.  945;  Cooley  v.  CooA;,  125  Mass. 
406. 

A  few  of  the  cases,  especially  those  in 
Massachusetts,  draw  the  distinction  between 
long  and  short  time;  holding  that,  when  the 
period  is  less  than  a  week,  Sunday  is  not  to 
be  counted  when  an  intervening  day,  but, 
when  longer  than  a  week,  it  must  be  count- 
ed. 

Cunningham  r.  Mahan,  112  Mass.  58; 
Caupfield  v.  Cook,  92  Mich.  626,  52  N.  W. 
1031. 

Generally  the  cases  bear  out  the  conten- 
tion that  Sunday  must  be  computed. 

Peacock  v.  Queen,  4  C.  B.  N.  S.  264; 
Cressey  v.  Parks,  75  Me.  387,  46  Am.  Rep. 
406;  Haley  v.  Young,  134  Mass.  366;  Eng- 
lish V.  Dickey,  128  Ind.  174,  13  L.  R.  A.  40, 
27  N.  E.  495;  Cattell  v.  Despatch  Pub,  Co, 
88  Mo.  356;  State  v.  Green,  66  Mo.  631; 
Franklin  v.  Holden,  7  R.  I.  215;  Banover  F. 
Ins,  Co.  V.  Shrader,  89  Tex.  35,  30  L.  R.  A. 
498,  59  Am.  St.  Rep.  25,  32  S.  W.  872,  33 
S.  W.  112;  Taylor  v.  Palmer,  31  Cal.  241; 
Edelhoff  V.  Homer-Miller  Mfg,  Co.  86  Md. 
595,  39  Atl.  314. 

Boyd«  J.,  delivered  the  opinion  of  the 
court: 

The  appellee,  Jessie  May  Strickling,  was 
employed  by  the  American  Tobacco  Com- 
pany, the  appellant,  in  one  of  its  factories 
in  Baltimore,  and  whilst  engaged  in  her 
regular  work  was  seriously,  injured  by  rea- 
son, as  she  claims,  of  the  negligence  of  the 
company.  When  she  first  went  into  the  com- 
pany's employ,  in  January,  1897,  she  worked 
on  a  sieve, — ^putting  tobacco  in  a  sieve, — 
but  her  employment  was  subsequently 
changed  to  sweeping  the  floors  of  the  factory, 
and  she  was  so  engaged  in  May,  1897,  when 
she  was  injured.  Amongst  other  places, 
she  was  required  to  sweep,  was  a  room  in 
which  there  was  a  smooth,  revolving,  verti- 
cal shaft,  which  ran  from  the  floor  to  the 
celling,  and  which  was  in  an  aisle  or  pas- 
sageway between  the  wall  and  a  stationary 
machine,  being  about  26  inches  from  the 
former  and  16  inches  from  the  latter.  The 
shaft  is  3  inches  in  diameter,  and  at  the 
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time  of  the  accident  it  made  about  170  rev- 
olutions a  minute.  It  was  the  duty  of  the 
plaintiff  to  sweep  around  this  shaft  as  well 
as  other  places  where  the  dust  collected  on 
the  floor,  and  in  doing  so  on  the  morning 
of  the  accident  her  apron  was  caught  in 
some  way  and  drawn  around  the  shaft.  She 
was  whirled  around,  and,  violently  striking 
such  objects  as  were  in  her  way,  probably 
the  wall  and  machinery,  had  her  clothing 
torn  from  her,  and  received  injuries  which 
confined  her  in  a  hospital  for  nine  weeks. 
The  shaft  was  not  boxed,  or  otherwise  pro- 
tected, and  it  is  not  pretended  that  the 
plaintiff,  who  was  seventeen  years  of  age 
and  altogether  inexperienced  in  the  use  of 
machinery,  was  ever  warned  as  to  any  dan- 
ger from  it.  She  sued  the  company,  and 
recovered  a  judgment  for  $6,000,  and,  a 
motion  for  a  new  trial  having  been  over- 
ruled, an  appeal  was  taken  to  this  court. 
A  motion  to  dismiss  the  appeal  has  been 
made  on  the  ground  that  the  bill  of  excep- 
tions was  not  signed  within  the  time  al- 
lowed by  the  statute.  That  motion  must 
prevail  for  the  reasons  hereinafter  given; 
but,  as  the  case  was  fully  argued  and  we 
understood  counsel  to  say  that  a  case  was 
pending  in  which  the  father  of  the  plaintifr 
was  suing  the  defendant  for  loss  of  services 
of  his  daughter  as  the  result  of  this  accident, 
we  will  first  pass  upon  the  merits  of  the 
case. 

Cases  between  master  and  servant  have 
been  so  numerous  in  this  state,  as  well  as 
elsewhere,  that  it  is  generally  difficult  to 
discuss  one  of  that  class  without  simply  re- 
peating what  has  been  already  said  and  an- 
nounced as  the  law  applicable  to  them.  The 
precise  question  whether  a  master  can  be 
held  liable  for  leaving  unprotected  and  un- 
guarded a  smooth  shaft  in  a  place  where 
one  inexperienced  in  machinery  and  shaft- 
ing will  be  called  in  the  line  of  her  duty, 
without  warning  to  her,  has  not  been  before, 
this  court,  but  the  principles  applicable  to 
it  have  been  frequently  stated.  We  are  not 
called  upon  to  discuss  some  of  the  questions 
that  frequently  arise  in  cases  of  this  charac- 
ter, as  it  is  not  pretended  there  was  any 
contributory  negligence  on  the  part  of  the 
plaintiff,  nor  can  it  be  said  that  the  danger 
was  so  obvious  or  apparent  to  her  as  in  any- 
wise to  interfere  with  her  right  of  recovery. 
On  the  contrary,  the  evidence  not  only 
shows  that  she  was  inexperienced  and  knew 
of  no  danger  lurking  in  that  rapidly  re- 
volving shaft,  but  the  appellant  bases  its 
defense  mainly  on  the  fact  that  its  agents  did 
not,  and  could  not  by  the  use  of  reasonable 
care,  have  known  that  there  was  any  danger 
in  leaving  the  shaft  unprotected. 

In  referring  to  the  law  of  the  case,  we 
may  very  properly  begin  with  the  pruposi- 
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tioh  slktJed  in  the  plaintiff's  first  prayer, 
that  it  was  the  duty  of  the  defendant  to 
♦^xercise  ordinary  care  to  provide  a  reason- 
ably safe  place  in  which  the  plaintiff  might 
perform  the  services  which  she  was  employed 
to  perform  for  the  defendant.  In  the  case 
of  Baltimore  d  O.  R,  Co.  v.  Baugh,  149  U.  S. 
368,  37  L.  ed.  772,  13  Sup.  a.  Rep.  914,  the 
Supreme  Court,  of  the  United  States  thus 
announced  that  principle:  ''A  master  em- 
ploying a  servant  impliedly  engages  with 
him  that  the  place  in  which  he  is  to  work, 
and  the  tools  or  machinery  with  which  he 
19  to  work,  or  by  which  he  is  to  be  surroimd- 
«d,  shall  be  reasonably  safe.  It  is  the  mas- 
ter who  is  to  provide  the  place  and  the  tools 
and  machinery,  and  when  he  employs  one  to 
finter  into  his  ser\'ice  he  impliedly  says  to 
liim  that  there  is  no  other  danger  in  the 
place,  the  tools,  and  the  machinery  than 
fiuch  as  is  obvious  and  necessary."  It  is 
true,  however,  and  the  court  below  so 
instructed  the  jury,  that  the  law  does  not 
require  persons  owning  and  operating  fac- 
tories containing  machinery  to  guard 
against  every  accident  that  may  possibly 
happen  to  their  employees,  but  only  against 
such  as  in  the  ordinary  experience  of  per- 
sons using  machinery  are  known  to  be  like- 
ly to  occur. 

The  plaintiff's  third  prayer  is  the  one 
that  is  most  objected  to.  It  submitted  to 
the  finding  of  the  jury  the  employment  and 
experience  of  the  plaintiff,  the  location  and 
construction  of  the  shaft,  whether  it  was 
dangerous  to  female  employees  required  to 
<!ome  in  close  proximity  to  it,  whether  the 
defendant  knew,  or  might  have  known,  by 
the  exercise  of  ordinary  care,  of  such  dan- 
^er  as  probable,  whether  such  danger  was 
obvious  and  apparent  to  a  person  ignorant 
of  and  inexperienced  in  the  operation  of 
Huch  shafts,  whether  the  plaintiff  was 
warned  of  its  danger,  and  whether  the  de- 
fendant was  guilty  of  the  want  of  ordinary 
<;are  in  constructing  and  putting  the  shaft 
in  motion  when  the  plaintiff  was  sweeping 
the  room,  as  well  as  the  question  of  care 
on  the  part  of  the  plaintiff. 

It  is  contended  by  the  appellant  that  there 
was  nothing  which  required  the  defendant 
to  anticipate  an  accident  of  this  sort  as 
likely  to  occur  from  a  failure  to  guard  this 
piece  of  smooth  shaft,  and  that  the  defend- 
ant neither  knew,  nor  could  have  known  by 
the  exercise  of  ordinary  care,  of  the  hidden 
danger  to  the  plaintiff  or  others.  But  the 
record,  we  think,  fully  justified  the  court  in 
submitting  those  questions  to  the  jury.  A 
number  of  expert  witnesses  testified,  and 
those  on  the  part  of  the  plaintiff  not  only 
said  there  was  danger  from  leaving  a  shaft 
of  this  kind  unprotected,  but  they  gave  in- 
stances of  accidents  from  coming  In  contact 
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with  shafting,  w^hich  had  happened  in  their 
own  experience  or  observation. 

G.  B.  Abler,-  who  had  been  a  machinist 
for  over  twenty  years,  said  a  person  ap- 
proaching shafting  like  this,  especially  a 
girl  or  a  woman,  is  liable  to  be  caught  and 
be  wound  up  by  it,  and  that  he  always  in- 
structed owners  of  buildings  where  he 
erected  machinery  to  box  up  the  shafting. 
James  O.  Towson,  who  had  been  a  machin- 
ist since  1876,  said:  "I  consider  a  vertical 
shaft  to  be  dangerous  if  it  is  not  enclosed: 
and  it  has  always  been  my  custom,  when  it 
has  been  found  absolutely  necessary  to 
place  a  vertical  shaft,  to  advise  the  addi- 
tional expense  of  enclosing  it."  Charles  K 
Spencer  testified  to  the  same  effect,  and 
said  a  vertical  shaft  was  more  dangerous 
than  a  horizontal  one.  W.  T.  Howard,  a 
mechanical  engineer,  and  Benjamin  Cham- 
bers, a  machinist  for  over  thirty  years,  also 
spoke  of  the  dangers  of  such  shafting.  Mr. 
Chambers  explained  very  fully  and  dearly 
such  dangers.  He  said  there  was  a  tenden- 
cy to  create  a  vacuum  about  the  surface,  and 
that  induces  the  surrounding  atmosphere  to 
rush  toward  the  shaft  to  fill  the  vacuum 
created,  and  thus  draw  articles  of  light  ma- 
terial around  the  shaft.  In  answer  to  the 
question  about  the  danger  to  a  female  sweep 
ing  near  it,  he  said:  "The  very  act  of 
sweeping  itself  would  necessitate  a  move- 
ment, moderately  rapid,  of  her  body  and  of 
her  garments,  in  passing  and  sweeping  there, 
it  would  be  moderately  rapid,  because  that 
would  be  necessary  to  an  industrious  worker. 
and,  on  nearing  that  shaft  there  would  be 
imminent  danger  that  she  would  be  wrapped 
about  it."  Again  he  said:  ''All  shafts  ttw 
dangerous;  but  I  regard  a  vertical  shaft, 
passing  up  through  the  floor  unprotected, 
as  the  most  dangerous  diaracter  of  shaft.'^ 
That  witness  also  said  that,  "where  shaft- 
ing stands  vertically  the  method  is  to  take 
some  lumber  and  make  about  7  feet  high 
two  half  barrels,  as  it  were,  or  two  pieces, 
which,  when  put  together,  form  a  circle, 
and  that  is  put  around  the  shaft  and  hooked 
together,  and  that  can  be  readily  removed 
for  the  purpose  of  oiling,  etc." 

Thus  the  witnesses  of  the  plaintiff  not 
only  testified  as  to  the  danger  of  such  shaft- 
ing, but  their  evidence,  if  accepted  by  the 
jury  as  correct,  was  sufficient  to  justify 
them  in  believing  that  the  defendant  knew. 
or  ought  by  the  exercise  of  reasonable  care 
to  have  known,  that  it  was  not  safe  to  thus 
leave  it  unprotected  when  the  duties  of  the 
plaintiff  (and  possibly  other  inexperienced 
persons)  required  her  to  come  in  close  prox- 
imity to  it  in  the  discharge  of  her  duties. 
The  superintendent  of  the  factory,  in  an- 
swer to  the  question :  "Had  you  ever  known 
of  anybody  being  injured  by  a  smooth  piece 
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of  shafting  of  that  kind  prior  to  this  acci- 
dent?", replied:  "Only  from  knowledge 
gleaned  from  the  daily  press*', — thus  ad- 
mitting that  he  had  knowledge  from  that 
public  source  that  accidents  did  happen  as 
the  result  of  coming  in  contact  with  smooth 
shafting. 

Of  course  it  would  not  be  necessary,  un- 
der all  circumstances,  to  cover  shafting.  It 
may  be  so  situated  as  to  be  safe,  and  at 
least  beyond  the  reach  of  inexperienced  per- 
sons; but,  when  shafting  is  so  easily  pro- 
tected as  described  by  some  of  the  witnesses, 
and  when  it  is  so  situated  that  those  inex- 
perienced witii  its  danger  may  be  brought 
in  contact  with  it  in  the  discharge  of  their 
duties,  there  can  be  no  reason  why  in  a 
case  of  this  kind  the  question  whether  the 
owner  of  the  factory  was  guilty  of  the  want 
of  ordinary  care,  and  whether  it  was  an 
accident  likely  to  occur,  should  not  be  sub- 
mitted to  the  jury. 

In  Pullman's  Palace-Car  Co.  v.  Harkins, 
5  0.  C.  A.  328,  17  U.  S.  App.  22,  65  Fed. 
932,  this  very  question  was  considered.  The 
court  said:  "Revolving  shafting,  it  appears, 
is  attended  with  peculiar  and  latent  dan- 
ger. It  seizes  with  fatal  result  the  clothing 
of  any  person  who  unconsciously  or  in- 
cautiously comes  in  contact  with  it;*'  and 
again  it  said  that  the  evidence  justified  the 
statement  of  the  judge  below  that  "all  the 
witnesses  agree  in  the  opinion  that  shafting 
when  in  motion  is  very  dangerous,  and  that 
it  should  be  boxed,  or  covered,  or  protected 
in  some  manner  when  in  a  place  where  per- 
iions  are  liable  to  come  into  contact  with  it." 
See  also  Fairbank  v.  Haentzache,  73  111.  236 ; 
Kinchloto  v.  Midland  Elevator  Co.  67  Kan. 
376,  46  Pac  703. 

'  Thus,  we  have  in  this  case  not  only  the 
fact  that  an  accident  did  happen  by  the 
plaintiff  coming  in  contact  with  smooth  re- 
volving shaft  and  the  evidence  of  a  number 
of  witnesses  that  such  accidents  are  likely 
to -happen  if  the  shafting  is  not  guarded, 
and  the  admission  of  the  superintendent  of 
the  factory  that  he  had  seen  notices  of 
them  in  the  public  press;  but  we  find  the 
question  has  already  been  before  the  courts. 
The  prayers,  as  granted,  correctly  announce 
the  law,  and  we  will  not  discuss  them 
further,  but  would  affirm  the  judgment  if 
it  was  properly  before  us,  as  there  was  no 
other  exception  taken. 

The  verdict  was  rendered  on  the  4th  day 
of  April,  1898,  and.  nothing  was  done  in 
reference  to  the  bill  of  exceptions  until  May 
5th,  1898,  when  an  order  was  passed  extend- 
ing the  time  for  signing  and  filing  it.  Sec- 
tion 170  of  article  4  of  the  Code  of  Public 
Local  Laws  provides  that  "bills  of  excep- 
tion may  be  signed  in  any  cause  pending 
in  any  of  said  courts  at  any  time  within 
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thirty  days  from  the  rendition  of  the  ver- 
dict of  the  jury  or  the  findings  of  the  court 
upon  the  issues  of  fact  in  said  cause,  but  not 
thereafter  unless  the  time  for  signing  said 
bill  of  exception  shall  have  been  previously 
extended  by  order  of  court,  or  by  consent 
of  parties,*'  etc.  There  was  no  consent  of 
the  parties,  and  the  order  extending  the 
time  of  signing  was  passed  after  the  expira- 
tion of  thirty  days  from  the  rendition  of  the 
verdict,  if  Sundays  be  included.  It  is  con- 
tended, however,  that  Sundays  should  be 
excluded,  and  that' the  statute  means  thirty 
working  or  judicial  days.  But  with  tnat 
contention  we  cannot  agree.  If  there  had 
been  error  in  the  rulings  of  the  court  below, 
it  might  have  seemed  a  hardship  that  the 
appellant  should  have  lost  its  right  of  ap- 
peal by  being  one  day  too  late;  but  neither 
this  court  nor  the  court  below  can  disregard 
the  plain  language  of  the  statute,  and  we 
have  had  occasion  to  speak  more  than  once 
of  the  importance  and  necessity  of  having 
bills  of  exception  signed  promptly.  West- 
minster  v.  Shipley,  68  Md.  610,  13  Atl.  305; 
Palmer  v.  Hughes,  84  Md.  652,  36  Atl.  431. 
"As  a  general  rule,  where  an  act  is  re- 
quired to  be  done  in  any  certain  number 
of  days  after  or  before  a  fixed  time,  Sun- 
day is  to  be  included  in  computing  the  num- 
ber of  days,  when  it  exceeds  seven.  If  it 
is  less  than  seven,  Sunday  must  be  ex- 
cluded." 26  Am.  &  Eng.  Enc.  Law,  p.  lO,  and 
cases  cited.  Of  course  that  rule  will  not  ap- 
ply when  Sundays  are  expressly  excluded  by 
the  statute,  or  the  intention  of  the  legisla- 
ture to  exclude  them  is  manifest.  The  rule 
Hiay  be  said  to  be  somewhat  arbitrary,  yet  it 
is  not  without  a  reason.  When  the  legisla- 
ture fixes  a  limitation  of  time  of  more  than 
seven  days,  it  knows  that  the  period  must 
necessarily  Include  one  or  more  Sundays, 
and  hence,  if  it  intends  to  exclude  thehi,  it 
can  and  should  say  so;  but,  when  the  period 
of  time  is  less  than  seven  days,  it  may'  or 
may  not  include  a  Sunday,  depending  upon 
the  day  of  the  week  it  is  computed  fron^l  It 
is  said  in  Hanover  F.  Ins.  Co.  v.  Shradet^l  89 
Tex.  35,  30  L.  R.  A.  498,  59  Am.  St.  Riep. 
25,  32  S.  W.  872,  33  S.  W.  112,  "the  pi^rf- 
ciple  would  seem  to  be  that  wherf  Wit  h 
few. days  are  allowed  in  which  to  do  th^  ieuSt, 
it  is  not  to  be  presumed  the  tegislatui'e  In- 
tended further  to  abbreviate  it,  in  eif ^  by 
including  a  day  ordinarily  obsefv^d  'as  a 
day  of  cessation  from  all  ordinary  busihess. 
For  example,  where  two  days  are  designated 
it  is  not  reasonable  to  hold  that  it  traA  the 
purpose  to  include  a  Sunday  when  the  prac- 
tical effect  of  the  ruling  would  be  to  reduce 
the  tinie  to  one  day  only.  But,  wh^n  Weeks 
are  included  in  the  time  allowed,  the  reason 
does  not  apply."  In  State  v.  Harris,  121 
Mo.  445,  26  S.  W.  658,  cited  by  the  appellant, 
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this  distinction  is  recognized.  There  it  was 
held  that  Sunday  would  be  excluded  in  the 
computation  of  the  four  days  within  which 
motions  for  new  trials  can  be  made;  but  in 
the  same  case,  where  sixty  days  from  August 
9th  had  been  allowed  within  which  to  si^ 
a  bill  of  exceptions,  it  was  said  that  Octo- 
ber 0th  was  too  late,  thus,  in  effect,  holding 
that  Sundays  must  be  included.  See  also 
8iate  v.  Beaton,  10(5  Mo.  108,  17  S.  W.  169; 
Cunninghnm  v.  Mahan,  112  Mass.  58;  Caup- 
field  V.  Cook,  92  Mich.  620,  62  N.  W.  1031 ; 
Hanover  F.  Ins,  Co,  v.  Schroder,  89  Tex.  35, 
30  L.  R.  A.  408.  50  Am.  St.  Rep.  25,  32  S.  W. 
872,  33  S.  W.  112. 

Tliere  are  but  few  exceptions  to  the  gen- 
eral rule  laid  do^i'n  above.  There  are  cases 
which  may  seem  to  be,  but  a  careful  exami- 
nation of  the  most  of  them  will  show  that, 
when  Sundays  are  excluded  from  the  com- 
putation of  time  of  mere  than  a  week,  it  is 
becausje  of  the  language  of  the  statute,  or  be- 
cause the  days  referred  to  are  such  as  the 
courts  find  exclude  Sundays.  We  were  cited 
lib  the  case  of  Matthetca  v.  State,  Oz  Ala.  80. 
9  So.  740,  to  show  that  the  constitutional 
limit  of  the  sessions  of  the  legislature  in 
that  state  to  fifty  days  excluded  Sundays. 
But  we  do  not  understand  that  to  have  been 
the  construction  that  has  always  been  put  on 
our  constitutional  provision  that  the  general 
assembly  may  continue  its  sessions  for  a 
period  not  longer  than  ninety  days.  Tliere 
are  many  instances  in  our  statutes  where 
the  practice  has  always  been  to  include 
Sundays.  Take,  for  example,  §  8  of  article 
66  of  the  Code,  which  provides  for  twen- 
ty days*  notice  of  the  time,  place,  and 
terms  of  sale  under  powers  of  sale  contained 
in  mortgages.  If  Sundays  are  to  be  ex- 
cluded, many  sales  have  been  made  without 
legal  notice,  as  it  has  not  beon  the  practice 
to  exclude  them.  Section  6  of  article  6  pro- 
vides for  appeals  from  orders  or  decrees 
of  the  orphans'  courts  within  thirty  days, 
and  so  §  7  of  that  article  allows  thirty  days 
for  appeals  under  the  insolvent  laws.  In 
none  of  those  cases  has  it  been  the  practice, 
so  far  as  we  are  aware,  to  exclude  Sundays 
in  the  computation  df  the  time  fixed  by  the 
respective  statutes,  and  other  instances 
might  be  given. 

Nor  do  we  think  the  language  of  the 
statute,  "at  any  time  wituin  tuirty  days," 
etc.,  can  make  any  difference.  That  sim- 
ply means  at  any  time  within  the  thirty 
days  that  the  court  can  act ;  and  whether  or 
not  a  bill  of  exceptions  can  be  signed  on 
Sunday  is  not  relevant  to  the  question 
in  this  case. 

It  will  not  be  out  of  place,  and  may 
prevent  further  trouble,  to  add  that  if  the 
thirty  days  expire  on  Sunday,  it  should  still 
be  counted,  and  the  next  day  should  not  be 
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allowed,  as  we  can  see  no  valid  reason  for 
excluding  the  last  Sunday  and  including  the 
others.  The  general  rule,  subject  to  but 
few  exceptions,  is  that  statutory  time  of 
over  seven  days  cannot  be  extended  because 
the  last  day  falls  on  Sunday.  2  Enc.  PI. 
&  Pr.  p.  256;  Broim  v.  Vailes,  16  Colo.  462, 
14  L.  R.  A.  120,  27  Pac  945;  Cooley  v. 
Cook,  125  Mass.  406;  Ea  parte  Dodge,  7 
Cow.  147 ;  Johnson  v.  Meyers,  4  C.  C.  A.  399, 
12  U.  S.  App.  220,  54  Fed.  417. 

As  neither  the  bill  of  axo^ption*),  uor  the 
order  extending  the  time,  was  signed  within 
thirty  days  from  the  rendition  of  the  verdict, 
the  motion  to  dismiss  the  appeal  must  pre- 
vail. 


Frank  A.  BONSAL,  Appt., 

V. 

Oeorge  W.  YELLOTT  et  al,  Commissioners 
of  Baltimore  County,  etc 

( Md ) 

Appropriations  to  aid  counties  in  the 
conntmetion  of  pnblie  roads  are  not 
forbidden  by  a  constltutioDal  provision  that 
the  Reneral  assembly  shall  not  have  power  to 
Involve  the  state  In  the  coostructlon  of  works 
of  Internal  IniprovemeDt,  nor  to  flrant  any  aid 
thereto,  which  shall  Involve  the  faith  or  credit 
of  the  state,  nor  make  any  appropriation 
therefor. 

(March  22,  1005.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Baltimore  County  in 
favor  of  defendants  in  a  suit  to  enjoin  the 
expenditure  of  public  funds  for  the  improve- 
ment of  highways.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  8.  Bryma,  Jr^  and 
Badmoad    O.    Stewart,    for    appellant: 

The  language  Of  the  prohibition  is  clear 
and  unequivocal,  and  includes  all  internal 
Improvements. 

There  is  nothing  in  the  constitutional  de^ 
bates  of  1851  to  show  that  the  words  "inter- 
nal improvements^'  were  used  in  any  limited 
sense. 

Bandel  v.  Isaac,  13  Md.  202. 

In  construing  the  Constitution,  as  in  con- 
struing every  other  written  paper,  we  should 
give  the  instrument  the  meaning  which  the 
framers  of  it  intended,  and  not  the  meaning 
which  we  may  now  think  it  would  have  been 
wiser  or  better  for  them  to  have  intended. 

Queensberry  Case,  1  Blight,  479;  Jones  v. 
Smart,  1  T.  R.  61. 

Note. — For  other  cases  In  this  serlee  as  te 
constitutional  provisions  against  state  encas- 
ing In  works  of  Internal  Improvement,  see  Rlppe 
V.  Becker,  22  L.  II.  A.  857 ;  Oren  v.  ringree,  4e 
r..  U.  A.  4U7 ;  and  State  em  rel.  Jones  v.  Kroeli* 
llch,  58  L.  R.  A.  757. 
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Mea&rs.  Jo&a  J.  Boaaldsoa  and  Os- 
borne I.  Tellott,  for  appellees: 

All  powers  of  legislation  are  taken  to 
exist,  except  where  prohibited,  in  express 
terms  or  by  necessary  implication,  in  the 
Constitution  of  the  state. 

Cooley,  Const.  Lim.  6th  ed.  102-109,  200, 
201;  People  ex  rel  Wood  v.  Draper,  15  N. 
Y.632;  Thorpe  V.  Rutland  dB.R.  Co,  27  Vt. 
140,  02  Am.  Dec.  625;  Whittington  v.  Polk, 
1  Harr.  &  J.  236;  Davis  v.  Ilelhig,  27  Md. 
462,  92  Am.  Dee.  646;  Dorchester  County  v. 
Meehins,  50  Md.  28. 

To  justify  the  courts  in  setting  aside  en- 
actments of  the  co-ordinate  legislative  de- 
partment of  the  state  governmentf  there 
must  be  a  plain,  and  not  a  doubtful,  viola- 
tion of  the  organic  law. 

Drennen  v.  Banks,  80  Md.  310,  30  Atl. 
665;  Davis  v.  Belbig,  27  Md.  452,  92  Am. 
Dec.  646;  Dorchester  County  v.  Meekins,  60 
Md.  28. 

In  construing  the  Constitution  the  courts 
must  consider  the  circumstances  attending 
its  adoption,  and  what  appear  to  have  been 
the  understanding  and  purpose  of  those  who 
adopted  it. 

Bandel  v.  Isaae,  13  Md.  202;  State  v. 
Mace,  5  Md.  337;  Manly  v.  State,  7  Md. 
136;  Buckingham  v.  Davis,  9  Md.  324; 
Jackson  v.  State,  87  Md.  191,  39  Atl.  604. 

It  must  be  construed,  also,  with  reference 
to  the  previous  legislation  of  the  state. 

Baltimore  v.  State,  15  Md.  376,  74  Am. 
Dec.  672;  Manly  v.  State,  7  Md.  135. 

In  like  manner,  a  contemporaneous  and 
continued  construction  is  of  the  greatest 
weight,  and  should  not  be  shaken  except 
upon  the  ground  of  manifest  error  and  ur- 
gent necessity. 

State  V.  Mayhew,  2  Gill,  487;  Catholic 
Cathedral  Church  v.  Manning,  72  Md.  116, 
19  Atl.  509;  Harrison  v.  State,  22  Md.  468, 
85  Am.  Dec.  658. 

Such  powers  and  duties  as  local  author- 
ities have  had  in  Maryland,  from  the  first 
settlement  till  to-day,  in  dealing  with  the 
public  roads,  including  their  construction 
and  maintenance,  the  levy  and  appropria- 
tion of  taxes  for  the  purpose,  they  had  sole- 
ly by  delegation  from  the  general  assembly. 

Hagerstovm  v.  Sehner,  37  Md.  180;  Balti- 
more V.  State,  15  Md.  376,  74  Am.  Dec.  672; 
Born  V.  Baltimore,  30  Md.  218;  Oroff  v. 
Frederick  City,  44  Md.  67;  Frederick  v. 
Groshon,  SO  Md.  436,  96  Am.  Dec.  591; 
Talbot  County  v.  Queen  Anne's  County,  60 
Md.  246;  Pumphrey  v.  Baltimore,  47  Md. 
145,  28  Am.  Rep.  446;  Daly  v.  Morgan,  69 
Md.  460,  1  L.  R.  A.  767,  16  Atl.  287;  Bal- 
timore V.  Ifeitz,  50  Md.  574. 

The  taxing  power  belongs  to  the  legisla- 
ture, and  it  will  not  be  h^ld  to  have  been 
conferred  ^n  a  municipal  corporation  except 
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by  express  language  or  necessary  implica- 
tion. 

State  V.  Rowe,  72  Md.  548,  20  Atl.  179. 

The  general  words  must  be  restricted  to 
subjects  of  the  same  genus  as  those  spe- 
cifically named. 

Maxwell,  Interpretation  of  Statutes,  66, 
297;  Roberts  v.  Oibson,  6  Harr.  &  J.  116. 

Boyd«  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  filed  a  bill  in  equity  against 
the  appellees,  in  which  he  sought  to  enjoin 
them  from  expending  any  of  the  public 
funds  under  their  control  for  plans  and 
specifications  for  the  construction  of  any 
road  under  the  provisions  of  Acts  1904,  p. 
388,  chap.  225,  and  from  making  any  other 
expenditure  of  such  public  funds  under 
color  of  the  provisions  of  that  act.  The 
appellant  is  a  resident  and  taxpayer  of  Bal- 
timore county,  and  the  appellees  are  the 
county  commissioners,  sitting  as  the  high- 
ways commission  of  said  county.  The  act 
of  1904  is  entitled  "An  Act  for  the  Im- 
provement of  the  Public  Highways  of  the 
State  and  to  Provide  the  Means  Therefor, 
and  to  Require  the  Commission  Created  by 
an  Act  of  the  General  Assembly  of  1806, 
chap.  61,  to  Perform  Certain  Additional 
Duties."  By  it,  it  is  proposed  to  furnish 
state  aid  for  the  construction  of  roads 
which  may  be  macadamized,  or  of  a  telford 
or  other  stone,  or  constructed  of  gravel  or 
other  good  material,  "in  such  a  manner  that 
the  same  will  be,  with  reasonable  repairs 
thereto,  at  all  seasons  of  the  year  firm, 
smooth,  and  convenient  for  travel."  It  ap- 
propriates the  sum  of  $200,000  annually,  or, 
so  much  thereof  as  may  be  necessary,  out  of 
the  state  treasury,  and  provides  that  the 
state  shall  pay  not  exceeding  one  hieilf  of  the 
total  cost  and  expenses  of  the  roads  built 
according  to  its  provisions.  The  counties 
are  to  pay  the  other  half,  and  no  county 
is  to  receive  a  larger  share  of  the  amount 
appropriated  than  the  proportion  the  pub- 
lic-road mileage  of  the  county  bears  to  the 
total  public-road  mileage  of  all  the  counties 
in  the  state  applying,  as  determined  by  the 
commission.  Any  road  constructed  under 
the  act  is  to  be  thereafter  a  county  road, 
and  the  duty  of  keeping  it  in  regular  order 
devolves  upon  the  county.  The  commission 
provided  for  by  the  act  of  1896,  and  referred 
to  in  this  act,  is  composed  of  the  governor, 
the  comptroller,  the  president  of  Johns  Hop- 
kins University,  and  the  president  of  the 
Maryland  Agricultural  College,  and  it  has 
various  duties  to  perform  under  the  provi- 
cions  of  the  statute.         ,     '  . 

The  question  is  whctherthfs  act  is  in  con- 
flict with  that  part'  of  §  34  of  article  3 
of  the  Constitution  of  the  state  which  is  as 
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follows:  "The  credit  of  the  state  shall  not 
in  any  manner  be  given  or  loaned  to,  or  in 
aid  of,  any  individual  association  or  corpo- 
ration ;  nor  shall  the  general  assembly  have 
the  power  in  any  mode  to  involve  the  state 
in  the  construction  of  works  of  internal  im- 
provement, nor  in  granting  any  aid  thereto, 
which  shall  involve  the  faith  or  credit  of  the 
state;  nor  make  any  appropriation  therefor, 
except  in  aid. of  the  construction  of  works 
of  internal  improvements  in  the  counties 
of  St.  Mary's,  Charles,  and  Calvert,  which 
have  had  no  direct  advantage  from  such 
works  as  have  been  heretofore  aided  by  the 
state;  and  provided  that  such  aid,  advances, 
or  appropriations  shall  not  exceed  in  the  ag- 
gregate the  sum  of  $500,000."  The  first 
provision  of  this  character  that  was  adopted 
in  this  state  was  in  §  22  of  article  3  of  the 
Constitution  of  1851.  tt  was  similar  to 
that  in  the  present  Constitution,  excepting, 
instead  of  using  the  expression  "nor  in 
granting  any  aid  thereto,  which  shall  in- 
volve the  faith  or  credit  of  the  state,"  it 
said,  "or  in  any  enterprise  which  shall 
involve  the  faith  or  credit  of  the  state,"  and 
no  exception  was  made  in  favor  of  the  three 
counties  named.  The  Constitution  of  1864 
followed  the  language  of  that  of  1851. 

Inasmuch,  then,  as  the  provision  in  con- 
troversy was  first  introduced  in  the  Consti- 
tution of  185 1,  and  was  continued  in  that 
of  1864,  and,  with  such  changes  as  we  have 
noted,  in  that  of  1867,  it  will  be  proper  to 
consider  the  circumstances  under  which  it 
w^s  first  adopted,  the  object  of  its  adoption, 
and  the  construction  that  has  been  placed 
on  it  by  the  legislature,  the  framers  of  tne 
several  Constitutions,  and  by  the  people. 
.Questions  of  this  character  cannot  be  de- 
termined by,  simply  ascertaining  the  ety- 
mology of  the  terms  used..  Pujblic  roads 
may  be,  and  unquestionably  generally  are, 
"internal. improvements;"  out  when  the  gen- 
eral assembly  has  been  prohibited  for  more 
than  half  a  century  from  in  any  mode  in- 
volving the  state  in  "the  construction  of 
works  of  internal  improvement,  or  grant- 
ing any  aid  thereto,  which  will  involve  the 
faith  or  credit  of  the  state,  or  making  any 
appropriation  therefor,"the  question  is  not 
whether  th^t  term  can  include  "public 
roads,"  but  whether  it  was  intended  to  and 
(lid  do  so,  as  used  by  the  framers  of  the 
Constitution  and  the  people  who  adopted  it. 
As  was  said  in  Jitokaon  v.  State,  87  Md.  194, 
39  Atl.  505:  "The  Constitution  is  not  to  be 
construed  in  a  technical  manner,  but  in  as- 
certaining its  meaning. we  are  to  consider 
the  circumstieuioes  attending  its  adoption,  and 
what  appears  to  have  been  the  understand- 
ing of  the  people  when  they  adopted  it;"  and 
we  then  only  announced  a  rule  of  interpreta- 
tion which  had  been  frequently  adopted. 
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It  is  only  by  recalling  what  seems  almost 
like  ancient  history  to  us  of  to-day — that 
there  was  a  time  when  the  state's  eredit  was 
seriously  affected — ^that  we  can  appreciate 
the  occasion  for  such  a  provision  as  the  one 
under  consideration.  Yet  we  find  the  same 
legislature  that  passed  this  act  recognizing 
the  great  public  services  rendered  by  a  for- 
mer governor  of  Maryland  in  preserving  its 
credit,  not  long  prior  to  the  assembling  of 
what  was  called  "The  Maryland  Reform 
Convention  to  Revise  the  Constitution." 
From  the  debates  of  that  convention  and 
other  history  of  the  state,  it  is  well  known 
that  it  had  expended  millions  of  dollars 
in  aiding  "works,  of  internal  improvement," 
which  in  some  instances  proved  to  be  worth- 
less investments,  and  in  others  giving  little 
or  no  promise  of  early  returns.  But  they 
were  canals,  railroads,  possibly  turnpikes, 
and  similar  internal  improvements;  and,  so 
far  as  the  records  disclose,  or  we  are  in- 
formed, not  one  dollar  of  the  state's  money 
had  been  lost  or  was  in  any  jeopardy  by 
reason  of  aid  to  such  "public  roads"  as  we 
are  now  concerned  in.  With  the  exception 
of  about  $20,000,  in  the  aggregate,  loaned 
to  three  counties  by  Acts  1774,  chap.  21,  we 
have  not  been  cited  to  any  instance  where 
its  credit  had  been  involved  for  the  bene- 
fit of  "public  roads,"  and,  indeed,  that 
was  whilst  Maryland  was  still  a  colony.  It 
was  said  by  the  appellees,  and  does  not  seem 
to  be  denied  by  the  appellant,  that  that 
act  is  '^the  only  instance  of  direct  aid  from 
the  treasury  of  the  government,  provincial 
or  state,  to  public  roads."  But  be  that 
as  it  may,  certain  it  is,  as  clearly  shown 
by  the  debates  of  the  convention,  that  the 
"works  of  internal  improvement"  which 
had  been  and  were  then  giving  people  of 
this  state  such  concern  were  the  Balti- 
more &  Ohio  Railroad,  the  Chesapeake  & 
Ohio  Canal,  the  Tidewater  Canal,  and  simi- 
lar companies  in  which  the  state's  money 
had  been  so  largely  invested.  Such  enter- 
prises were  being  aided  not  only  for  the  pur- 
pose of  developing  the  state,  but  the  legis- 
lature had  doubtless  been  made  to  believe 
that  they  would  be  profitable  investments. 
But  the  time  came  when  the  state  could 
not  meet  the  interest  on  its  debt  incurred  by 
reason  of  these  investments,  and  it  was  in 
danger  of  bankruptcy  and  repudiation.  The 
legislature  passed:  "An  Act  to  Sell  the 
State's  Interest  in  the  Internal  Im- 
provement Companies,  and  to  Pay  the  Debts 
of  the  State"  (Acts  1842,  1843,  chap.  301). 
but  they  could  not  be  sold,  for  want  of  pur- 
chasers; and  finally,  after  a  great  struggle, 
the  obligations  of  the  state  were  met  by  in- 
creased taxation,  and  its  credit  re-estab- 
lished. When,  then,  the  constitutional  con- 
vention of  1851  submitted  to  the  people  this 


1906. 


BOI78AI.  V.  YeLLOTT. 


017 


prorisioii,  it  is  certain  that  its  members 
and  the  people  had  in  mind  the  character  of 
''internal  improvements"  which  had  been 
so  disastrous  to  the  state,  and  it  would 
seem  to  be  equally  clear  that  they  did 
not  refer  to  the  ordinary  "public  roads," 
which  the  public  authorities  alone  con- 
struct. 

We  are  not  called  upon  to  attempt  to 
give  the  history  of  highway  legislation  in 
Maryland.  An  article  of  much  interest  is 
found  in  volume  3  of  "Maryland  Geological 
Survey,"  and  the  briefs  filed  in  this  case 
can  be  studied*  with  profit.  It  must  suf- 
fice to  say  that,  with  the  exception  of  the 
National  Road,  built  by  the  general  gov- 
ernment from  Cumberland  westward,  and 
the  turnpike  and  plank  roads  constructed 
by  private  corporations  chartered  by  the 
state  or  by  individuals,  the  public  roads 
have  been  constructed  almost,  if  not  alto- 
gether, exclusively  by  the  local  authorities. 
We  followed  that  rule  of  the  common  law, 
with  others.  But,  while  that  is  so,  it  is 
equally  true  that  no  power  of  taxation  or 
other  means  of  raising  revenue  for  .the 
construction  and  maintenance  of  roads  is 
vested  in  the  counties,  excepting  what  the 
state  gives  them.  "Cities  and  counties  are 
but  local  divisions  of  the  state,  organized 
and  chartered  for  the  more  efficient  and 
economical  administration  of  the  govern- 
ment. As  such  they  have  no  inherent  power 
of  taxation.  The  legislature  itself  may  levy 
needful  taxes  to  defray  the  general  expenses 
of  such  cities  or  counties,  or  it  may  delegate 
this  power  to  the  local  authorities.  These 
expenses  of  a  city  or  county — for  example, 
expenses  for  .  .  .  the  maintenance  of 
the  public  highways  and  other  like  expenses 
— are  public  or  governmental  expenses;  and 
the  power  of  taxation,  exercised  by  the  local 
authorities,  to  defray  such  expenses,  is  a 
delegated  power  derived  from  the  legisla- 
ture." Daly  V.  Morgan,  69  Md.  407,  1  L.  R. 
A.  767,  16  Atl.  287.  Under  our  present 
system  the  county  commissioners  are  the 
lx>ards  in  charge  of  the  local  affairs  of  the 
counties;  and,  by  §  1  of  article  7  of  the  Con- 
stitution, "their  compensation,  powers,  and 
duties  shall  be  such  as  now  or  may  be 
hereafter  prescribed  by  law."  Under  the 
Code  of  Public  General  Laws  (art.  25)  they 
have  charge  of  and  control  over  county 
roads  and  bridges,  have  the  power  to  open, 
alter,  or  close  public  roads  in  their  respec- 
tive counties,  and  are  required  to  keep  them 
in  repair.  But  the  legislnture  can  so 
change  their  powers  and  duties  as  to  the 
public  roads  as  to  place  them  under  the  con- 
trol of  another  board,  as  was  done  in  Balti- 
more county,  where  they  were  put  in  the 
hands  of  road  commissioners;  and  the  stat- 
ute  was  upheld  by  this  court,  to  the  ex* 
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tent  of  relieving  the  county  commissioners 
from  liability  for  damages  for  injuries 
sustained  by  reason  of  a  road  being  out  of 
repair.  Baltimore  County  v.  Wilson,  97 
Md.  207,  54  Atl.  71,  56  Atl.  596. 

Such  being  the  case,  it  would  seem 
strange  if  the  people  did  mean  by  this  pro- 
vision in  the  Constitution  to  deprive  the 
legislature  of  the  power  to  aid  in  the  con- 
struction of  coimty  roads.  It  may  well  be 
that  such  assistance  by  the  state  as  U 
proposed  by  this  act  may  be  the  means  of 
enabling  the  counties  to  construct  roads  of 
a  character  that  no  one  county  could  well 
undertake.  A  state  commission  such  as 
that  provided  for  may  be  able  to  introduce 
a  system  and  methods  that  the  local  au- 
thorities of  one  county  could  not  be  expect- 
ed to  undertake.  Yet,  if  the  contention  of 
the  appellant  is  correct,  there  not  only  could 
not  be  a  commission  paid  by  the  state  to 
help  the  counties  in  this  work,  but  even 
one  such  as  this  would  be  unlawful,  for,  al- 
though the  act  of  1896  Which  created  the 
commission  requires  the  members  to  serve 
without  compensation,  it  provides  that  they 
shall  be  reimbursed  for  actual  expenses  in- 
curred, and  there  are  expenses  connected 
with  their  duties,  other  than  those  personal 
to  the  members  of  the  commission,  which 
must  be  met.  Indeed,  can  it  be  doubted 
that  much  of  the  work  already  done  in 
connection  with  the  Maryland  Geological 
Survey  is  in  conflict  with  this  provision  of 
the  Constitution,  if  the  construction  con- 
tended for  must  be  placed  on  it?  On  page 
38  of  volume  1  of  the  reports  of  that  sur- 
vey attention  is  called  to  "the  special  in- 
vestigation of  road  materials."  After  re- 
ferring to  the  fact  that  perhaps  no  subject 
is  attracting  more  attention  "of  enlightened 
commonwealths"  than  the  proper  construc- 
tion of  roads,  and  "that,  if  the  money  now 
expended  annually  by  the  several  states 
was  properly  applied,  a  system  of  perma- 
nently good  roads  could  be  gradually  con- 
structed in  place  of  the  temporary  make- 
shifts now  in  vogue,"  the  importance  of 
sliowing  to  the  road  commissioners  of  each 
county  the  various  rock  formations  within 
the  state,  the  most  available  local  materials, 
questions  of  transportation  of  them,  etc, 
that  page  concludes:  "There  are  few  ways 
in  which  the  Geological  Survey  can  be  of 
more  direct  service  to  the  state  than  in 
giving  advice  regarding  the  proper  ma- 
terials for  road  construction,  and  it  is  the 
intention  of  the  State  Geologist  to  give  the 
subject  his  careful  attention  as  the  work 
of  the  survey  proceeds."  One  entire  vol- 
ume (3)  of  these  reports  is  devoted  to  this 
subject,  and  in  othfer  ways  the  money  of 
the  state  has  been  used  in  aid  of  these  "in- 
ternal improvements;"  but  is  it  to  be  sug- 
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gested  that  the  framers  of  our  three  Con- 
stitutions containing  this  provision  ever 
dreamt  that  they  were  so  effectually  seal- 
ing the  doors  of  our  state  treasury  as  to 
prevent  the  expenditure  of  any  of  its  money 
for  such  purposes?  Every  intelligent  per- 
son in  the  state,  who  has  given  the  work 
of  this  commission,  and  the  officers  and 
others  employed  by  them,  due  considera- 
tion, must  know  that  the  public  money  has 
seldom  been  more  advantageously  spent  for 
the  development  and  advertisement  of  the 
state,  and  for  the  instruction  of  its  people 
in  matters  that  must  be  of  the  most  practi- 
cal and  permanent  benefit.  Yet  it  cannot 
be  doubted  that,  if  the  appropriation  made 
by  the  act  of  1904  is  in  conflict  with  the 
Constitution,  the  expenditure  of  all  money 
heretofore  expended  by  the  officers  of  the 
Maryland  Geological  Survey  for  the  benefit 
of  the  highways  has  likewise  been  so,  for 
it  would  be  an  anomaly  to  say  that  the 
general  assembly .  cannot  aid  in  the  actual 
construction  of  the  public  roads,  but  can 
aid  in  finding,  developing,  and  testing  the 
material  for  such  roads,  in  instructing  the 
county  officials  how  to  make  roads,  etc. 
Of  course,  we  are  aware  that  it  would  not 
justify  the  expenditure  of  the  money  under 
the  act  of  1904  to  show  that  other  money 
of  the  state  had  been  used  in  connection  with 
public  roads,  but  we  refer  to  this  to  show 
how  far  the  contention  of  the  appellant 
would  require  us  to  go,  if  adopted;  and, 
as  we  have  no  doubt  of  the  authority  of 
the  officers  of  the  Maryland  Geological  Sur- 
vey to  give  such  assistance  to  the  counties 
as  we  have  referred  to,  it  reflects  upon  the 
question  now  before  us. 

One  way  of  ascertaining  the  meaning  of 
a  word,  term,  or  expression  as  used  in  a 
Constitution,  sanctioned  by  this  and  other 
courts,  is  to  see  how  it  is  used  in  other  con- 
nections and  provisions  in  the  same  in- 
strument. The  concluding  part  of  this  pro- 
hibition of  the  present  Constitution  throws 
considerable  light  on  the  subject:  "Except 
in  aid  of  the  oonstruction  of  works  of  in- 
ternal improvement  in  the  counties  of  St. 
Mary's,  Charles,  and  Calvert,  which  have 
had  no  direct  advantage  from  such  works 
as  have  been  heretofore  aided  by  the  state." 
What  "works"  iiad  been  heretofore  aided 
by  the  state?  We  have  seen  that  the  state 
had  not  aided  such  works  as  "public  roads," 
but  it  had  aided  railroads,  canals,  etc.,  such 
as  we  have  said  the  framers  of  the  Con- 
stitution had  in  mind.  If  it  was  intended 
to  equalize  those  counties  with  the  others, 
manifestly  it  was  intended  to  do  so  by  aid- 
ing them  in  "such  works"  as  the  state  had 
aided  the  others.  It  did  not  intend  simply, 
to  make  a  donation  to  those  three  counties 
of  half  a  million  dollars,  but  that  they 
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should  "have  such  aid,  advances,  or  appro- 
priations" as  had  been  given  or  made,  which 
had  directly  benefited  the  other  counties. 
That  such  was  the  legislative  construction 
is  shown  by  the  significant  fact  that  at  the 
first  session  of  the  legislature  it  passed  "An 
Act  to  Aid  in  Construction  of  Works  of  In- 
ternal Improvements  in  St.  Mary's,  Charles, 
and  Calvert  Counties"  (Acts  1868,  p.  880. 
chap.  464),  in  which  this  provision  of  the 
Constitution  was  referred  to;  and  in  the 
preamble  it  was  stated  that  "said  counties 
have  heretofore  received  no  direct  benefit 
from  works  heretofore  aide;^  by  the  state." 
The  amount  was  then  apportioned  between 
the  three  counties,  and  the  state  treasurer 
was  authorized  to  subscribe  to  the  capital 
stock  "of  any  railroad  company  now  char- 
tered, or  which  may  hereafter  be  ohartered. 
in  said  counties  respectively;"  thus  con- 
clusively showing  that  the  members  of  the 
legislature  who  were  elected  a  few  months 
after  the  Constitution  was  adopted  con- 
strued the  provision  as  contended  for  by 
the  appellees. 

Another  provision  of  the  Constitution 
which  reflects  on  the  subject  is  §  64  of  the 
same  article  (3).  That  provides  that  "no 
county  of  this  state  shall  contract  any  debt, 
or  obligation,  in  the  construction  of  any 
railroad,  canal,  or  other  work  of  internal 
improvement,  nor  give  or  loan  its  credit  to, 
or  in  aid  of,  any  association  or  corporation, 
unless  authorized  by  an  act  of  the  general 
assembly,"  which  must  be  published  for  two 
months,  and  then  be  approved  by  a  major- 
ity of  all  the  members  elected  to  each  house 
of  the  next  general  assembly.  If  the  con- 
struction urged  by  the  appellant  be  correct, 
a  county  could  not  incur  a  debt  or  obliga- 
tion to  construct  a  road  or  build  a  bridge 
without  first  complying  with  these  provi- 
sions. It  has  happened  in  some  portions  of 
the  state  that  a  road  as  originally  con- 
structed has  been  so  completely  destroyed 
as  to  require  building  a  new  one  for  some 
distance  over  other  lands;  and,  although 
bridges  are  included  in  the  general  term  "in- 
ternal improvements,"  it  is  not  unusual,  in 
some  portions  of  the  state,  for  them  to  be 
carried  off  by  floods.  If  a  county  meets 
with  such  disaster  by  reason  of  high  waters, 
such  as  some  of  them  did  in  1877,  1889,  and 
other  recent  years,  although  a  duty  to  re- 
place rests  upon  it,  nothing  could  be  done 
for  two  or  more  years;  depending  upon 
when  the  disaster  overtook  it.  Such  a  con- 
struction would  be  contrary  to  the  practice 
of  most,  if  not  all,  of  the  counties;  and  it 
would  in  some  counties  ruin  many'  of  the 
inhabitants  if  they  are  to  be  thus  cut  off 
from  markets  and  other  places  they  must 
reach  for  such  length  of  time.  Counties 
have  frequently  contracted  large  obligatioofi 
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in  the  original  oonstniction  of  roads  and 
bridges  without  attempting  to  comply  with 
the  provisions  of  this  section.  The  legis- 
lature has,  over  and  over  again,  passed 
laws  requiring  county  commissioners  to 
build  bridges,  and  directing  the  issue  of 
bonds.  Sometimes  it  has  authorized  the 
issue  of  bonds  for  the  purpose  of  building 
new  roads,  and,  so  far  as  we  are  aware,  it 
has  never  been  the  practice  in  such  cases 
to  comply  with  the  provisions  of  §  54  of 
article  3  of  the  Ck)nstitution,  as  it  was  not 
thought  to  be  necessary,  either  by  the  mem- 
bers of  the  legislature,  the  governors  and 
attorney  generals  passing  on  such  acts,  the 
county  offieialB,  or  by  the  people  at  large. 
It  would  be  unreasonable,  therefore,  to 
suppose  that  the  framers  of  the  Onstitu- 
tion,  or  the  people  who  voted  on  it,  ever 
intended  to  give  such  a  construction  to  the 
term  "works  of  internal  improvement,"  and, 
if  it  was  not  so  intended  as  to  the  counties, 
why  was  it  as  to  the  state?  If  "works  of 
internal  improvement"  in  §  34  include  "pub- 
lic roadjs"  of  the  character  in  question,  why 
does  not  that  term  have  a  similar  meaning 
in  S  64  of  the  same  article?  Yet  it  has 
never  been  so  understood,  and  it  would  be 
contrary  to  all  precedents  to  so  construe  it. 
Still  other  expressions  are  to  be  found  in 
the  Constitution  of  the  state  showing  that 
the  meaning  of  this  term  is  not  such  as 
the  appellant  urges.  In  this  same  section 
the  legislature  is  forbidden  to  "use  or  ap^ 
propriate  the  proceeds  of  the  internal  im- 
provement companies;"  in  §  42,  art.  3, 
Const.  1851,  it  was  made  the  duty  of  the 
legislature,  as  soon  as  the  public  debt  was 
paid,  "to  cause  to  be  transferred  to  the 
several  counties  and  the  city  of  Baltimore 
stock  in  the  internal  improvement  com- 
panies;" in  §  3,  art.  12,  Const.  1867,  the 
board  of  public  works  was  authorized  to 
exdiange  the;  state's  interest  in  the  Balti- 
more ft  Ohio  Railroad  Company,  and  "to 
sell  the  state's  interest  in  the  other  works 
of  internal  improvement,  whether  as  a 
stockholder  or  a  creditor;"  and  now  by 
that  section,  as  amended  in  1891,  "to  sell 
the  state's  interest  in  all  works  of  internal 
improvement,  whether  as  a  stockholder  or 
ercMlitor."  In  1867  the  state  owned,  ex- 
clusive of  the  counties,  the  national  road 
within  its  boundaries,  and  it  Was  undoubt- 
edly a  "public  highway;"  but  can  It  be 
supposed  for  a  moment  that  it  was  a  **work 
of  internal  improvement,"  within  the  mean- 
ing intended  to  be  given  that  term  in  the 
Constitution, — either  in  S  3  of  article  12, 
or  in  §  34  of  article  3?  And  do  not  these 
several  provisions  of  the  Constitution  show 
conclusively  that  the  "works  of  internal 
improvement"  intended  were  such  as  the 
state  had  been  connected  with  or  interested 
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in  as  "stockholder"  or  "creditor,"— such  as 
had  driven  it  to  the  very  verge  of  bank- 
ruptcy and  repudiation, — and  not  such  as 
every  state  government  must  have,  either 
in  its  own  name,  or  in  the  name^  of  its 
"political  agencies,  created  for  the  better 
government  of  the  affairs  of  the  state," 
which  counties  are  said  to  be  in  Queen 
Ann^e  County  v,  Talbot  County,  09  Md.  13, 
57  Atl.  1. 

The  learned  counsel  for  the  appellees 
have  quoted  the  titles  of  many  acts  of  the 
general  assembly  passed  prior  to  the  adop- 
tion of  the  Constitution  of  1851  which 
strongly  indicate  the  meaning  of  the  term 
as  used  by  the  legislature  during  the  peri- 
od this  state  was  becoming  interested  in 
"internal  improvements."  They  are  such 
as  "An  Act  for  the  Promotion  of  Internal 
improvements,"  "A  Supplement  to  the  Act 
Entitled  *An  Act  for  the  Promotion  of  In- 
ternal Improvements,' "  "An  Act  to  Provide 
Ways  and  Means  to  Meet  the  Subscriptions 
on  the  Part  of  the  State  to  Works  of  Inter- 
nal Improvements,"  and  many  others.  It 
will  be  seen  by  an  examination  that  in  most 
of  them  provision  was  made  for  subscription 
by  the  state  to  the  stock  or  bonds  of  rail- 
roads or  canals,  or  both,  the  issue  of  certifi- 
cates of  stock  of  the  state,  and  other  means 
to  aid  these  "internal  improvements."  An 
examination  of  these  and  similar  acts  can- 
not fail  to  strengthen  the  conviction  that 
the  makers  of  our  Constitutions,  and  the 
people  who  by  their  action  made  them  ef- 
ifective,  had  in  mind  such  internal  improve- 
ments as  those  acts  have  reference  to,  and 
not  such  as  public  roads. 

It  is  difficult  to  do  full  justice  to  this 
subject  in  an  opinion  of  anything  like  rea- 
sonable length,  and  we  do  not  desire  to  un- 
necessarily prolong  this,  important  as  we 
realize  the  subject  to  be.  We  fully  appre- 
ciate the  importance,  and,  under  some  con- 
ditions, the  necessity,  of  curbing  the  ten- 
dency to  make  too  free  use  of  the  public 
funds  or  the  credit  of  the  state.  This  pro- 
vision in  the  Constitution  is  a  wise  one, 
and  perhaps  has  at  times  saved  the  state 
from  becoming  interested,  not  to  say  in- 
volved, in  what  might  well  be  deemed  ques- 
tionable enterprises  for  a  state  to  embark 
in.  Nor  have  we  any  doubc  that  a  public 
highway  is  an  "internal  improvement,"  as, 
indeed,  in  a  sense,  the  term  may  include 
the  statehouse,  the  court  of  appeals  build- 
ing, the  penitentiary,  house  of  correction, 
reformatory  institutions,  hospitals,  and  the 
like,  including  the  improvements  of  the 
grounds  appurtenant  thereto,  and  the  roads 
and  ways  leading  to  them;  but  we  are  con- 
vinced tu-:t  the  term  "works  of  internal  im- 
provement," as  used  in  this  section  of  the 
Constitution,  was  not  intended  to,  and  does 
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not,  embrace  the  "public  highways"  contem- 
plated by  the  act  of  1004.  The  occasion  for 
such  provision,  the  discussion  of  the  sub- 
ject in  the  convention  that  first  adopted  it, 
the  context,  the  evident  meaning  of  the 
term  in  other  parts  of  the  Constitutions, 
the  prior,  contemporaneous,  and  subsequent 
construction  of  the  term,  all  suggest  this  as 
the  reasonable  and  proper  meaning  to  be 
given  to  it  by  the  courts.  Then,  when  we 
add  to  those  considerations  the  additional 
one  that  by  the  same  Constitution  which 
first  adopted  this  provision  it  was  provided 
that  the  county  commissioners  ''shall  exer- 
cise such  powers  and  duties  only  as  the 
legislature  may  from  time  to  time  pre- 
scribe," and  by  the  present  one  their  "pow- 
ers and  duties  shall  be  such  as  now,  or  may 
bo  hereafter  prescribed  by  law,",  we  are 
strengthened  in  our  conviction.  For,  as 
was  well  said  in  appellees'  brief,  "the  estab- 
lishment, construction,  and  maintenance  of 
public  roads  is  a  primary  function  of  gov- 
ernment," and  when  we  remember  that  a 
county  is  but  a  division  of  the  state,  "cre- 
ated and  organized  for  public  political  pur- 
poses connected  with  the  administration 
of  the  state  government,"  and  that  the  leg- 
islature has,  imder  the  power  given  it  by 
the  Constitution,  imposed  the  duty  on  the 
county  commissioners  to  raise  money  with 
which  the  public  roads  can  be  maintained, 
it  would  seem  remarkable,  if  not  unjust  to 
the  counties,  if  the  legislature  was  intention- 
ally shorn  of  the  power  to  give  such  reason- 
able aid  to  the  counties  towards  the  con- 
struction or  improvement  of  public  roads  as 
this  act  contemplates.  The  general  assem- 
bly exercises  great  power  over  the  counties, 
and  in  no  respect  more  than  concerning 
their  public  roads  and  bridges,  as  illustrated 
in  the  cases  between  Queen  Anne'a  County 
and  Talbot  County  in  50  Md.  246,  and  00  Md. 
13, 67  Atl.  1,  the  Baltimore  County  v.  WiUon 
Case,  97  Md.  207,  64  Atl.  71,  56  Atl.  500, 
and  by  the  act  lof  1878,  chap.  158,  p.  250, 
by  which  it  required  Allegany  and  Garrett 
counties  to  take  charge  of  and  keep  in  re- 
pair the  national  road.  Yet,  if  the  appel- 
lant's contention  is  right,  it  cannot  aid 
these  "political  divisions  of  the  state,  or- 
ganized with  a  view  to  the  general  policy  of 
the  state,"  as  was  said  of  counties  in  Daly 
V.  Morgan,  "although  they  are  constantly 
subject  to  legislative  control,"  however 
desirable  for  the  state  at  large  it  may  be  to 
do  so.  It  cannot  be  doubted  that,  in  the 
absence  of  some  constitutional  prohibition, 
the  general  assembly  has  full  power  to  fur- 
nish such  aid;  and  when  we  are  called  upon 
to  determine  whether  a  recognized  and  un- 
questioned power  has  been  taken  from  a 
body  such  as  the  general  assembly,  in  which 
it  was  formerly  vested,  any  doubt  on  the 
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subject  should  be  resolved  in  favor  of  its 
continuance,  rather  than  against  it,— espe- 
cially when  it  concerns  a  subject  in  which 
the  state  has  so  much  interest  as  public 
roads.  Rules  of  interpretation  adopted  by 
the  courts  require  them  to  sustain  legisla^ 
tion  when  it  can  properly  be  done,  and 
courts  should  be  inclined  to  continue  the 
powers  formerly  vested  in  the  general  as- 
sembly, unless  there  be  manifested  a  clear, 
unquestionable  intent  to  take  them  from  it. 

Being  of  the  opinion  that  Acts  1904,  chap. 
225,  p.  388,  is  not  in  conflict  with  f  34  of 
article  3  of  the  Constitution,  as  the  term 
"works  of  internal  improvements,"  as  there- 
in used,  was  not  intended  to  apply  to  such 
public  highways  of  the  state  as  are  con- 
structed by  the  counties  and  contemplated 
by  that  act,  the  decree  of  the  lower  court  so 
holding  will  be  affirmed. 

Deoree  affirmed;  costs  to  be  paid  by  the 
appellant. 


Mary  E.  POLK  et  al,  Af^pta^ 

V. 

Helen  A.  LINTmCUM 


(. 
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.) 


1.  Mere  unfriendliness  of  a  cestnl  «ne 
trnmt  toward  a  trustee    Is   not   sufflelent 

ground  for  the  removal  of  the  latter. 

2.  Tlie  removal  of  the  widow  as  trvstee 
of  a  fand  provided  for  the  beaeflt  of 
testator's  daashter  ts  required,  where  she 
elected  to  take  her  dower  rights  In  oppoel- 
tloD  to  the  will,  thereby  depleting  the  trust 
estate,  and  destroying  a  very  Important  part 
of  the  scheme  of  the  testator,  remarried  with- 
in a  short  time,  became  estranded  from  the 
ret^tul  uun  tnut  and  her  cotrustees  to  that  no 
intercourse  could  subsist  between  them,  and 
kept  the  estate  in  needless  litigation. 

(March  28,  1005.)' 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Baltimore  City  in- 
fusing to  remove  a  trustee.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  James  P.  Gorier  and  K.  Ar- 
thur Stump,  for  appellants: 

The  behavior  of  Mrs.  Linthicum  is  very 
much  below  the  standard  that  the  courts  of 
this  state  exact  in  the  performance  of  the 
responsible  and  delicate  duties  pertaining 
to  the  office  of  trustee. 

Dickerson  v.  Smith,  17  S.  C.  289. 

There  ought  to  be  peaceful  intercourse  be- 
tween the  beneficiary  and  those  intrusted 
with  the  management  of  the  estate.    Where 

Note. — On  the  question  of  dlssentlons  be> 
tween  beneficiary  and  trustee  as  ground  for  the 
latter's  removal,  see  also,  in  this  series.  Hay  ▼. 
May,  41  L.  R.  A.  767. 
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strained  relations  exist  between  trustee  and 
cestui  que  trust,  the  court  has  exercised  its 
power,  and  removed  the  trustee. 

WiUon  V.  Wilson,  145  Mass.  492,  1  Am. 
St.  Rep.  477,  14  N.  E.  521 ;  McPherson  v. 
Cow,  96  U.  S.  419,  24  L.  ed.  751 ;  Scott  v. 
Rand,  118  Mass.  215;  May  v.  May,  1G7  U. 
S.  310,  42  L.  ed.  179,  17  Sup.  Ct.  Rep.  824. 

Strained  relationship  between  the  trus- 
tees is  an  additional  ground  for  removal. 

May  y.  May,  167  U.  S.  310,  42  L.  ed.  179, 

17  Sup.  Ct.  Rep.  824;  Uvedale  v.  Ettrick,  2 
Ch.  Cas.  130;  Jones  v.  Btockett,  2  Bland, 
Ch.  434;  Quackenhoss  v.  Southtoick,  41  N. 
Y.  117;  Re  Bernstein,  3  Redf.  26;  Druid 
Park  Heights  Co,  ▼.  Oettinger,  53  Md.  62. 

When  Mrs.  Linthicum  renounced  the  will, 
she  ceased  to  be  trustee. 

Meyer's  Estate,  8  Pa.  Co.  Ct.  374. 

Messrs.  T«  B.  Clendinen,  Enoeh  Har- 
laa,  and  J.  Charles  liinthioum  ft 
Brother,  for  appellee: 

Equity  will  not  exercise  its  power  to  take 
charge  of  and  administer  a  trust  when  it 
is  being  properly  administered  by  the  trus- 
tee. 

Perry,  Tr.  §275;  Schouler,  Exrs.  & 
Admrs.  2d  ed.  §  33,  pp.  45,  46;  Massey  v. 
Stout,  4  Del.  Ch.  274;  Thompson  v.  Thomp- 
son, 2  B.  Mon.  175. 

A  trustee  appointed  by  the  grantor  of  the 
benefits  should  not  be  displaced  unless  he 
has  violated  his  trust, — especially  when 
asked  for  by  part  only  of  the  beneficiarie& 

Berry  ▼.  Williamson,  11  B.  Mon.  271; 
Re  Newman,  124  Cal.  688,  45  L.  R.  A.  782, 
57  Pac.  686;  Kidd  v.  Bates,  120  Ala.  79, 
41  L.  R.  A.  155,  74  Am.  St.  Rep.  17,  23  So. 
736. 

An  executor  appointed  by  will  cannot  be 
rejected  by  the  court,  except  where  the  law 
ha«  specially  so  provided. 

8mith*s  Appeal,  61  Conn.  420,  16  L.  R.  A. 
638,  24  Atl,  273;  William*s  Appeal,  73  Pa. 
277;  Bonner  v.  Lessley,  61  Miss.  397; 
Moorman  v.  Crockett,  90  Va.  198,  17  S.  E. 
875. 

The  mere  fact  of  there  being  a  dissention 
between  the  cestui  que  trust  and  the  trus- 
tee is  not  a  sufficient  ground  for  removing 
that  trustee  from  the  trust. 

Forster  v.  Davies,  4  DeG.  F.  &  J.  139; 
Oibbes  ▼.  Smith,  2  Rich.  Eq.  134;  Clark  v. 
Anderson,  10  Bush,  113;  Nickels  v.  Philips, 

18  Fla.  736;  Keen's  Estate,  6  Pa.  Co.  Ct. 
645;  Stci-enson's  Appeal,  68  Pa.  105. 

Testator's  judgment  in  appointment  will 
not  be  interfered  with. 

Berry  v.  Williamson,  11  B.  Mon.  245; 
McPherson  v.  Cox,  96  U.  S.  404,  24  L.  ed. 
746;  Smithes  Appeal,  61  Conn.  420,  16  L.  R. 
A.  638,  24  Atl.  273;  May  v.  May,  167  U.  S. 
817,  42  L.  ed.  183,  17  Sup.  Ct.  Rep.  824. 
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Pase»  J., .  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  order  of  the 
lower  court  dismissing  the  petition  of  the 
appellants  for  the  removal  of  the  appellee 
from  the  trust  created  by  the  last  will  and 
testament  of  the  late  Gabriel  D.  Clark.  The 
decedent  left,  surviving  him,  a  widow  (the 
appellee  in  this  case)  and  two  children  by  a 
former  wife  (a  son,  Gabriel  D.  Clark,  Jr., 
and  a  daughter,  Mary,  who,  with  her  hus- 
band, Lucius  C.  Polk,  are  the  appellants). 
By  his  last  will,  made  in  the  year  1892,  he 
distributed  a  large  estate,  except  as  to  a 
small  portion  donated  to  certain  charitable 
purposes,  among  the  several  members  of  his 
family.  For  his  wife  he  made  an  ample  pro- 
vision. He  gave  her  his  residence  and  con- 
tents, and  one  half  of  his  personal  estate, 
amounting  to  more  than  a  million  and  a 
half  of  dollars,  for  her  life  or  widowhood, 
and  one  third  of  the  residue  of  his  realty  for 
life.  All  the  residue  of  his  estate,  including 
that  portion  that  might  remain  after  the 
termination  of  the  estate  given  to  the  wife 
for  life  or  for  widowhood,  he  divided  among 
his  Von  and  daughter.  The  son  took  his 
share  absolutely,  but  that  of  his  daughter 
was  given  to  his  widow,  his  son,  and  the 
Mercantile  Trust  Company  of  Baltimore,  in 
trust  to  hold  and  manage  the  same,  and  pay 
over  the  income  thereof  to  Mrs.  Polk,  "into 
her  hands  and  not  into  another,"  for  her 
life,  and  from  her  death  to  his  grandson,  if 
he  be  then  living,  during  his  natural  life, 
and  then  for  the  benefit  of  his  child  or  chil- 
dren, until  the  youngest  child  shall  have 
reached  twenty-one  years  of  age,  when  the 
trust  is  to  close,  and  the  property  shall  vest 
absolutely  in  the  said  children.  In  the 
event  of  his  grandson  dying  without  leaving 
child  or  descendant,  the  property  is  to  go  to 
the  children  of  the  testator's  brother.  He 
died  on  the  8th  December,  1896,  and  in  June, 
1898,  the  court  assumed  jurisdiction  of  the 
trust. 

The  appellee  and  the  decedent  were  mar- 
ried in  1883.  From  the  time  of  the  mar- 
riage up  to  his  death,  it  seems  not  to  be 
questioned  that  their  intercourse  was  har- 
monious and  agreeable.  From  the  period  of 
Mr.  Clark's  death,  there  arose  causes  of  es- 
trangement between  the  widow  and  the  chil- 
dren, which  have  brought  about  much  bad 
feeling,  and  broken  up  all  the  pleasant  rela- 
tions that  may  have  heretofore  subsisted  be- 
tween them.  We  do  not  deem  it  necessary, 
in  the  view  we  take  of  the  case,  to  enter  in- 
to a  discussion  of  the  nature  of  these  causes, 
nor  to  make  any  attempt  to  determine  how 
far  the  suspicion  and  distrust  the  children 
seem  to  entertain  for  the  appellee  may  be 
justified  by  the  circumstances  as  they  are 
disclosed  by  the  record.    It  will  be  suf- 
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fident  to  observe  that  in  fact  ever  since 
Mr.  Clark's  death  these  causes  have  operated 
to  bring  about  a  most  unfortunate  state  of 
bad  feeling  in  the  family,  and  to  develop 
differences  respecting  the  conduct  of  the 
trust  which  have  kept  the  estate  in  constant 
litigation.  The  appellee,  it  is  true,  has  tes- 
tified that  she  has  never  entertained  "one 
moment  of  ill  will  against  one  of  them" 
(meaning  Mr.  Clark  and  his  sister) ;  and 
it  may  be  conceded  that  the  appellee  has  tes- 
tified with  entire  candor  and  honesty.  But 
notwithstanding  this^  it  seems  improbable, 
if  not  impossible,  that,  under  all  the  circum- 
stances of  the  case,  she  can  ever  resume 
with  them  the  kindly  and  sympathetic  rela- 
tions that  existed  during  the  lifetime  of  the 
testator,  and  are  so  necessary  for  the  suc- 
oesaful  conduct  of  a  trust  like  the  one  under 
this  will.  It  may  not  unreasonably  be  as- 
sumed that  the  testator  made  selection  of 
his  widow  not  only  because  of  his  entire  con- 
fidence in  her  judgment  and  integrity,  but 
also  because  he  knew  of  her  satisfactory  re- 
lations with  Mrs.  Polk.  He  must  have 
sought  not  only  that  his  daughter's  share 
of  his  estate  should  be  wisely  and  honestly 
controlled,  but  that  her  dealings  with  those 
managing  the  trust  might  be  through  the 
medium  of  the  appellee,  whose  affectionate 
solicitude  for  her  comfort  and  welfare  would 
soften  to  some  extent,  at  least,  the  burden 
of  having  to  submit  to  the  will  of  others. 
These  remarks  are  not  intended  as  the  state- 
ment of  a  sufficient  ground  for  a  removal, 
for  the  reason  that  it  seems  to  be  well  set- 
tled that  mere  unfriendliness  of  the  cestui 
que  trust  towards  the  trustee  is  not  a  suf- 
ficient ground  per  se  for  the  removal  of  the 
latter.  Forster  v.  Davies,  4  DeG.  F.  &  J. 
139;  Wilson  V,  Wilson,  145  Mass.  492,  1  Am. 
St  Rep.  477,  14  N.  E.  521.  But  these  re- 
flections, we  think,  enable  us  to  approach  the 
consideration  of  other  features  of  the  case 
in  our  judgment  of  more  importance.  The 
last  will  of  the  testator  was  made  and  exe- 
cuted in  the  year  1892,  four  years  prior  to 
his  death.  It  evinces  a  solicitude  for  the 
welfare  of  each  member  of  his  family,  as 
well  as  an  earnest  desire  to  maintain  an  ab- 
solute equality  among  his  children.  He  in- 
tended, it  is  true,  to  guard  the  share  of  Mrs. 
Polk  by  means  of  the  trust,  for  reasons  of 
which  we  arc  not  informed,  but  which  we 
must  assume  were  inspired  by  the  expecta- 
tion that  it  would  operate  for  her  benefit. 
But  he  bestowed  upon  each  of  his  children 
an  equal  share  of  the  estate.  To  the  widow 
be  was  extremely  liberal.  He  gave  her  a 
life  interest  in  more  than  one  half  of  his 
estate.  It  included  the  dwelling  and  con- 
tents, and  an  income  estimated  by  one  of 
the  counsel  to  amount  to  more  than  $50,- 
000  per  annum.  He  seems,  therefore,  to 
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have  regarded  the  interest  and  probably  the 
wishes  of  all  the  members  of  his  family. 
At  the  time  he  selected  his  widow  as  one 
of  the  trustees  for  his  daughter,  he  must 
have  believed  that  the  agreeable  relations 
between  her  and  his  children  would  continue 
to  exist  after  he  was  gone.  He  probably  did 
not  anticipate  that  she  would  remarry  with- 
in less  than  a  year  and  a  half  after  his 
death,  and  thereupon  would  be  broken  up 
the  home  where  they  had  so  happily  resided, 
nor  that  there  would  spring  up  so  soon  es- 
trangements of  serious  character  and  far- 
reaching  effect.  His  object  in  joining  her  in 
the  management  of  the  trust  could  not  have 
been  to  supply  the  business  skill  needed  for 
the  successful  control  of  so  large  an  estate, 
for  that  was  already  supplied  by  the  other 
trustees.  What  else  could  have  been  his  mo- 
tive, but  that  there  might  be  at  his  daugh- 
ter's side  a  safe,  agreeable,  and  sympathetic 
medium  through  which  she  could  convey  her 
wishes  respecting  the  trust  estate  to  those 
that  had  it  in  charge?  Her  position  on  the 
board  of  trustees  seems  to  be  an  additional 
proof  of  the  fact  that  he  intended  the  trust 
estate  primarily  for  the  benefit  only  of  his 
daughter,  to  be  enjoyed  by  her  in  the  most 
agreeable  as  well  as  the  most  advantageous 
manner.  It  is  apparent,  also,  from  the  face 
of  the  will  that  the  scheme  of  the  testator 
was,  after  providing  liberally  for  his  widow, 
to  so  dispose  of  all  his  property  in  such  a 
manner  that  it  should  eventually  go  down  in 
the  line  of  his  own  blood.  The  testimony 
also  shows  that  he  was  exceedingly  solicit- 
ous that  his  dispositions  should  be  accept- 
able to  his  wife.  He  trusted  her,  talked 
with  her  about  his  will,  read  it  to  her,  and 
she  promised  him  to  do  what  he  wished  her 
to  do.  Mr.  Snowden,  who  prepared  the  will, 
testified  that  after  the  will  was  executed  the 
appellee  'Vas  called  into  the  parlor,  and  Mr. 
Clark  requested  me  to  read  it  to  her,  which 
I  did,  very  carefully  and  deliberately,  and 
he  asked  her  if  she  imderstood  it,  and 
whether  she  approved  of  it,  to  which  she  re- 
plied that  she  did."  Notwithstanding  this 
solemn  declaration  on  her  *  part,  she  r«> 
nounced  the  will,  and  elected  to  take  in  lieu 
thereof  her  dower  or  legal  estate.  By  this 
act  she  took  out  from  the  operation  of  the 
trust  a  very  large  amount — probably  several 
hundred  thousand  of  dollars — and  diverted 
it  to  her  own  use.  We  are  not  now  ques- 
tioning in  any  manner  her  right  thuA  to  re- 
nounce, or  what  the  moral  aspect  of  the  act 
may  be,  when  considered  in  connection  with 
the  statements  and  promises  made  by  her  to 
her  late  husband,  but  we  regard  it  now  only 
as  a  fact  to  be  considered  in  connection  with 
other  matters  in  relation  to  the  trust  More- 
over, it  appears  from  the  record  that  less 
than  one  year  and  a  half  after  her  husband's 
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death  she  roniarried,  and  ceased  not  only 
to  be  on  good  terms  with  her  stepchihlrcn, 
but  all  intercourse  of  every  kind  with  hU 
family  ceased.  It  is  clear  that  by  these  acts 
she  destroyed  a  very  important  part  of  the 
scheme  of  the  testator.  His  property  has 
been  diverted  from  the  channel  in  which  he 
desired  it  to  go,  and  the  trust  has  been  de- 
pleted to  the  extent  of  many  thousands  ot 
dollars.  Moreover,  the  proof  shows  that  hci" 
cotrustee,  Mr.  Clark«  entertains  feeling  of 
such  a  positive  character  towards  her  that 
proper  eo-operation  between  them  in  the 
business  of  the  trust  has  become  impossible, 
and  also  that  the  beneficiary  has  become 
charged  with  distrust  of  her,  founded  upon 
her  dealings  with  the  property  of  the  tes- 
tator, so  that  for  the  future  there  can  no 
longer  be  personal  relations  between  them. 
Finally,  whatever  amount  of  blame  may  or 
may  not  attach  to  the  appellee,  if  any,  there 
can  be  no  doubt  her  participation  in  the 
trust  haa  for  many  years  operated  to  keep 
the  estate  in  litigation,  at  much  expense; 
and  it  is  not  unreasonable  to  expect  that,  if 
she  remain,  there  may  be  other  recurring 
matters  that  will  develop  still  further  liti- 
gation for  many  years  longer.  In  addition 
to  this,  we  think  it  is  clear  that  the  testa- 
tor created  this  trust  for  the  benefit  of  hi» 
daughter,  and  selected  his  wife  to  be  one  of 
the  trustees,  not  for  her  personal  advantage, 
but  for  that  of  the  cestui  que  trust.  His 
will  ought  to  and  must  be  respected;  but 
it  is  not  for  a  moment  to  be  even  suspected 
that  he  would  have  appointed  anyone  for 
the  performance  of  the  duty  of  trustee  for 
the  benefit  of  his  daughter  whose  first  act 
would  be  the  depletion  of  the  trust  by  re- 
nouncing his  will,  and  thereby  diminishing 
the  value  of  the  trust  estate,  and  to  that  ex- 
tent destroying  his  cherished  hopes  and 
wishes,  and  afterwards,  having  remarried, 
become  so  obnoxious  to  his  children  that 
they  are  unwilling  to  have  dealings  with 
her.  These  things  show  a  want  of  fidelity 
to  the  wishes  of  the  testator,  and  render  the 
person  so  affected  unfit  to  keep  the  financial 
prosperity  of  his  daughter  in  her  hands.  In 
addition  to  this,  we  think  it  undoubtedly 
was  Mr.  Clark's  desire  that  his  daughter 
should  not  only  receive  her  income  prompt- 
ly, but  that  she  should  be  made  comfort- 
able in  the  reception  of  it  as  well  as  in  its 
enjoyment.  The  mere  fact  of  dissention  be- 
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tween  the  cestui  que  trust  and  the  trustee  is 
not,  it  is  true,  a  sufficient  ground  for  the  re- 
moval of  a  trustee,  because,  as  waa  said  in 
Forster  v.  Dames,  4  DeG.  F.  &  J.  139,  a 
cestui  que  trust  "might  at  any  time  raise  a 
quarrel  with  the  trustee,  and  thereupon 
come  to  this  court  to  discharge  the  trustee 
and  remove  him  from  the  trust  upon  the 
ground  of  the  impossibility  of  their  acting 
together."  But  it  is  also  well  settled  that 
an  application  by  a  cestui  que  trust  to  re- 
move a  trustee  is  addressed  to  the  reason- 
able discretion  of  the  court,  and  "requires 
a  careful  consideration  of  all  the  circum- 
stances, the  existing  relations,  and  to  some 
extent  the  state  of  feeling  between  the  par- 
ties." Boott  V.  Randy  118  Mass.  215.  And 
so  in  May  v.  May,  167  U.  S.  320,  42  L.  ed. 
184,  17  Sup.  Ct.  Rep.  828,  the  Supreme 
Court  said:  "The  power  to  remove  a  trus- 
tee and  to  substitute  another  in  his  place 
is  incidental  to  its  paramount  duty  to  see 
that  trusts  are  properly  executed,  and  may 
properly  be  exercised  whenever  such  a  state 
of  mutual  ill  feeling,  growing  out  of  his  be- 
havior, exists  between  the  trustees,  or  be- 
tween the  trustee  in  question  and  the  bene- 
ficinries,  that  his  continuance  in  office  would 
be  detrimental  to  the  execution  of  the  trust, 
even  if  no  other  reason  than  that  human 
infirmity  would  prevent  the  cotrustee  or 
the  beneficiaries  from  working  in  harmony 
with  him,  and  although  charges  of  miscon- 
duct against  him  are  either  not  made  out, 
or  are  greatly  exaggerated."  Disbrow  v, 
Dishrou},  46  App.  Div.  115,  61  N.  Y.  Supp. 
614,  Affirmed  in  167  N.  Y.  606,  60  N.  E. 
1110;  WiUon  v.  Wilsorty  145  Mass.  490,  1 
Am.  St.  Rep.  477,  14  N.  E.  521. 

We  do  not  rest  our  decision  in  this  case 
upon  the  mere  fact  of  inharmonious  rela- 
tions between  the  appellee  and  Mrs.  Polk, 
or  between  the  appellee  and  her  cotrustee; 
but  we  are  of  opinion  that  these  and  other 
facts  stated  in  the  record,  and  particularly 
that  she  has  placed  herself  in  a  position  of 
hostility  to  the  plans  of  the  decedent,  where- 
by the  trust  fund  has  been  materially  de- 
pleted, convince  us  that  she  is  not  a  proper 
person  to  longer  act  as  a  cotrustee  of  the 
fund,  and  should  therefore  be  removed. 

Order  reversed  and  cause  remanded,  that 
an  order  may  be  passed  removing  the  appel- 
lee from  the  trusteeship;  the  appellee  to 
pay  costs  in  this  court  and  below. 
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BOSTON  INSLTIANCE  COMPANY,  Appt. 

(17  Conn.  678.) 

An  op«n  mortvaire  clause  attached  to  a 
policy  of  fire  Insaranocy  which  merely 
provides  that  loss,  if  any,  shall  be  paid  to  a 
mortgagee  as  his  interest  may  appear,  does 
not  create  any  contract  relations  between  the 
mortgagee  and  insurer,  or  give  the  mortga- 
gee a  right  to  participate  in  arbitration  pro- 
ceedings to  fix  the  amount  of  ioss ;  and,  there- 
fore, he  will  be  bound  by  the  award,  although 
lie  was  given  no  opportunity  to  be  heard. 

(April  20,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Hartford 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  fire  insurance  policy.  R^eraed 
in  part. 

Statement  by  Prentice,  J.: 

One  Woodruff  was  the  owner  of  a  lot  of 
land  in  New  Hartford,  with  a  building 
standing  thereon.  These  premises  were  sub- 
ject to  a  mortgage  to  the  plaintiff  for  $10,- 
000.  Woodruff  caused  the  building  to  be 
concurrently  insured  in  five  companies  for 
the  total  sum  of  $0,000.  The  defendant 
wrote  $2,000  of  this  amount.  The  policies 
were  in  the  form  of  the  Connecticut  stand- 
ard policy,  had  stamped  thereon  the  so- 
called  reduced  rate,  or  80  per  cent,  clause, 
and  bore  the  indorsement,  "Loss,  if  any, 
payable  to  the  Collinsville  Savings  Society 
as  their  mortgage  interest  may  appear." 
The  building  having' been  damaged  by  fire, 
the  defendant  and  Woodruff  made  a  submis- 
sion in  writing  to  two  appraisers  and  an 
umpire  in  the  manner  prescribed  in  the  pol- 
icy. This  submission,  whose  result  the  pol- 
icy provided  should  be  final,  left  to  the  de- 
termination of  the  appraisers  and  umpire 
the  two  factors  from  which  the  defendant's 
liability  could  be  ascertained  by  a  mathe- 
matical calculation,  to  wit,  the  "sound 
value"  of  the  property  damaged  and  the  fire 
damage.  Tt  also  provided  that,  in  deter- 
mining the  sound  value  and  the  loss  upon 
the  property  insured,  the  appraisers  should 


"make  an  estimate  of  the  actual  eaah  cost 
of  replacing  or  repairing  the  same,  or  the 
actual  cash  value  thereof,  at  and  immediate* 
ly  preceding  the  time  of  the  fire;  and,  in 
case  of  depreciation  of  the  property  from 
use,  age,  condition,  location,  or  otherwise,  a 
proper  deduction  shall  be  made  therefor." 
Tlie  appraisers  thereupon  made  their  award, 
determining  therein  that  the  sound  value  of 
the  property  was  $17,500,  and  the  fire  loss 
$3,571.94.  The  sound  value  was  arrived  at 
by  estimating  the  cost  of  construction  of  a 
new  building,  and  deducting  therefrom  the 
depreciation  arising  from  the  length  of  time 
the  burned  building  had  been  built,  and  the 
use  to  which  it  had  been  put.  Upon  this 
basis  an  apportionment  was  oorrectly  made, 
nnd  the  defendant's  liability  ascertained  U> 
be  $510.28.  Subsequently,  proof  of  loss  hav- 
ing been  made  by  Woodruff,  the  defendant 
made  out  its  sight  draft  for  said  sum  of 
$510.28,  payable  to  the  joint  order  of  Wood- 
ruff and  the  plaintiff,  and  attached  thereto 
a  receipt  to  be  signed  by  said  payees,  and  to 
accompany  the  draft  when  presented  for 
payment.  Woodruff  thereupon,  with  knowl- 
edge of  the  result  of  the  appraisal,  in- 
dorsed said  draft  and  signed  said  receipt, 
which  recited  that  the  amount  of  the  draft 
was  received  of  the  defendant  in  full  of  all 
claims  and  demands  for  loss  and  damage  by 
reason  of  its  said  policy  and  the  fire  in  ques- 
tion. The  plaintiff,  having  been  presented 
with  certain,  at  least,  of  the  drafta  and  re- 
ceipts made  out  in  settlement  of  said  loss, 
thereupon  notified  the  defendant  that  it 
would  not  accept  the  award,  and  subsequent- 
ly brought  this  action.  The  plaintiff  was 
not  a  party  to  said  submission,  nor  did  it 
participate  or  acquiesce  in  the  same  or  in 
the  proceedings  thereunder.  Woodruff  has 
never  objected  to  or  complained  of  the 
award.  On  the  day  upon  which  the  plain- 
tiff notified  the  defendant^  as  stated,  that  it 
refused  to  recognize  the  award,  it  obtained 
from  Woodruff  an  assignment  in  writing  of 
all  his  right,  interest,  and  claim  against  the 
defendant  by  reason  of  said  loss,  and  forth- 
with gave  notice  thereof  to  the  defendant. 
The  evidence  disclosed  no  suggestion  of  bad 
faith  on  the  part  of  either  the  defendant  or 
Woodruff.  The  trial  court  ruled  in  favor 
of  the  plaintiff's  contention  that  it  was  not 


NoTB. — As  to  right  of  mortgagee  to  be  a 
party  to  arbitration  on  a  loss  under  an  insur- 
ance policy  taken  out  by  the  mortgagor,  but 
containing  an  indorsement  that  the  losses,  if 
any,  shall  be  payable  to  the  mortgagee,  see,  in 
this  series,  Bergman  v.  Commercial  Union 
Assur.  Co.  15  L.  R.  A.  270. 

As  to  effect  on  rights  of  mortgagee  In  policy 
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payable  to  him  as  his  Interest  may  appear,  of 
an  accord  and  satisfaction  between  the  insurer 
and  the  owner  of  the  premises,  see  Hathaway  v. 
Orient  Ins,  Co.  17  L.  R.  A.  614. 

As  to  rights  given  generally  by  attachment  of 
mortgage  clause  to  insurance  policy,  see  noi€ 
to  Phenlx  Ins.  Co.  v.  Omaha  Loan  ft  T.  Co.  2^ 
L.   R.  A.  670. 
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eonclnded  by  said  award,  and  also  that  the 
rule  adopted  by  the  appraisers  for  the  de- 
termination of  sound  value  was  not  the  cor- 
rect one.  It  further  found  that,  by  reason 
of  a  reoent  depreciation  in  values  in  the  vi- 
cinity, the  result  reached  by  the  appraisers 
was  too  large.  It  thereupon  proceeded,  up- 
on independent  evidence,  to  ascertain  the 
market  value  and  fix  such  ascertained  value, 
to  wit,  $10,000,  as  the  sound  value.  The 
plaintiff  made  no  complaint  of  the  award  as 
to  the  fire  damage,  and  the  court  made  the 
7«ame  finding  in  that  regard  that  the  ap- 
praisers had  made.  Upon  the  basis  of  these 
conclusions,  the  court  computed  the  defend- 
ant's liability  under  its  policy  to  be  $793.- 
76,  for  which  sum,  with  interest  thereon 
from  August  10,  1903, — making,  in  the 
whole,  $849.32, — ^judgment  was  rendered. 
The  defendant  does  not  congest  its  liability 
to  pay  the  amount  which  results  from  an  ap- 
portionment of  the  loss  upon  the  basis  of  the 
award,  but  stands  ready  to  pay  that  sum. 
Other  facts  not  pertinent  to  the  conclusions 
of  this  court  are  not  stated. 

Mr,  Cliarles  E.  Gross  for  appellant. 

Mr,  Theodore  M.  Maltbie,  for  appel- 
lee: 

The  title  of  the  plaintiff  to  the  amount  of 
the  loss  was  given  by  the  policy  contract, 
and  vested  in  the  plaintiff  when  the  loss  oc- 
curred. 

Hall  V.  Fire  A880,  64  N.  H.  405,  13  Atl. 
648 ;  Beach  v.  Fairbanks,  52  Conn.  167. 

As  the  title  of  the  plaintiff  is  coincident 
with  the  origin  of  the  claim,  the  conduct  of 
the  insured  in  reference  to  the  loss  and  its 
adjustment,  without  the  knowledge  and  con- 
sent of  the  plaintiff,  could  not  prejudice  the 
plaintiff's  right  to  recover  the  full  amount 
of  the  loss. 

Harrington  v.  Fitchhurg  Mut.  F.  Ins.  Co, 
124  Mass.  126;  Hathaway  v.  Orient  Ins,  Co. 
134  N.  Y.  409,  17  L.  R.  A.  514,  32  N.  E.  40 ; 
Hall  V.  Fire  Asso,  64  N.  H.  405,  13  Atl. 
448 ;  Broton  v.  Hartford  F,  Ins.  Co.  6  R.  I. 
398;  Bergman  v.  Commercial  Assur.  Co.  92 
Ky.  494,  15  L.  R.  A.  270,  18  S.  W.  122 ;  Wil- 
son V  Hakes,  36  111.  App.  547 ;  Jones,  Mortg. 
1407. 

Prentice,  J.,  delivered  tne  opinion  of  the 
court: 

The  plaintiff  concedes  that,  by  the  as- 
tiigment  from  the  property  owner  of  his 
claim  under  the  policy  sued  upon,  it  has  not, 
under  the  facts  of  this  case,  acquired  any 
right  which  it  did  not  previously  have,  save 
the  right  to  maintain  in  its  own  name  an 
action  against  the  defendant.  That  assign- 
ment may  therefore  be  disregarded. 

If,  as  the  defendant  contends,  the  plain- 
tiff is  bound  by  the  award  made  under  the 
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submission  entered  into  by  the  defendant 
and  the  property  owner,  there  is  error  in 
this  case.  The  court  ruled  against  this  con- 
tention, and  rendered  judgment  in  favor  of 
the  contrary  claim  of  the  plaintiff, — ^that 
it  was  not  bound  by  said  award.  Two  rea- 
sons are  urged  in  support  of  the  plaintiff's 
position,  to  wit :  ( 1 )  That  it  was  not  a  par- 
ty to  the  submission,  and  has  never  acqui- 
esced in  or  ratified  it;  and  (2)  that  the  ap- 
praisers applied  an  erroneous  rule  of  law  in 
their  determination  of  the  sound  value  of 
the  property  insured. 

The  policy,  whose  provisions  prescribe  and 
define  the  defendant's  liability,  is  the  Con- 
necticut standard  policy,  having  indorsed 
thereon  the  so-called  reduced  rate  or  80  per 
cent  clause,  and  also  the  following:  "Loss, 
if  any,  payable  to  the  Collinsville  Savings 
Society  as  their  mortgage  interest  may  ap- 
pear." Said  society  is  in  no  other  way  or 
place,  either  speci6ca]ly  or  descriptively, 
mentioned  in  the  policy  or  its  indorsements, 
save  as  it  is  provided  in  the  body  of  the 
policy  that  "if,  with  the  consent  of  the  com- 
pany, an  interest  under  this  policy  shall 
exist  in  favor  of  a  mortgagee,  or  of  any 
person  or  corporation  having  an  interest  in 
the  subject  of  insurance  other  than  the  in- 
terest of  the  insured  as  described  herein,  the 
conditions  hereinbefore  contained  shall  ap- 
ply in  the  manner  expressed  in  such  pro- 
visions and  conditions  of  insurance  relating 
to  such  interest  as  shall  be  written  upon,  at- 
tached or  appended  hereto." 

The  indorsement  above  recited,  designat- 
ing the  payee  of  any  loss,  which,  for  the 
purposes  of  distinction,  has  been  called  the 
"open  mortgage  clause,"  did  not  bring  the 
plaintiff  and  defendant  into  contractual  re- 
lations with  each  other,  either  directly  or 
through  an  assignment  of  the  policy; 
neither  did  the  plaintiff  thereby  become  a 
person  or  corporation  whose  property  or 
property  interests  were  insured  under  the 
policy.  The  contract  for  indemnity  re- 
mained one  exclusively  between  the  defend- 
ant and  the  property  owner.  The  plaintiff 
was  only  a  coniHcional  appointee  of  the  lat- 
ter. As  such  appointee,  it  was  entitled  to 
receive  so  much  of  any  sum  that  might  be- 
come due  under  the  policy  as  did  not  exceed 
its  interest  as  mortgagee,  and  nothing 
more.  Such  is  the  accepted  rule  in  this 
state,  and,  with  few  possible  exceptions, 
elsewhere.  Woodbury  8av.  Bank  d  Bldg. 
Asso.  V.  Charter  Oak  F.  d  M.  Ins.  Co.  29 
Conn.  374;  Meriden  8av.  Dunk  v.  Home 
Mut.  F.  Ins.  Co.  50  Conn.  396;  Franklin 
8av,  Inst.  v.  Central  Mut.  F.  Ins.  Co.  119 
Mass.  240;  Baldwin  v.  Phoenix  Ins.  Co.  60 
N.  H.  164;  Biddeford  8av.  Bank  v.  Dwell- 
ing-House  Ins.  Co.  81  Me.  666,  18  Atl.  298; 
Magoun   v.    Fireman's   Fund   Ins.    Oo.   86 
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Minn.  486,  91  Am.  St.  Hep.  370,  01  N.  W.  6; 
Hartford  F,  Ins,  Co,  v.  Olcott,  97  111.  439 ; 
Williamson  v.  Michigan  F,  d  M.  Ins.  Co,  80 
Wis.  393,  39  Am.  St.  Rep.  906,  67  N.  W. 
46 ;  Van  Buren  v.  8t.  Joseph  County  Village 
F,  Ins  Co.  28  Mich,  398 ;  Martin  v.  Franklin 
F.  Ins,  Co,  38  N.  J.  L.  146,  20  Am.  Rep.  372 ; 
Grosvenor  v.  Atlantic  F,  Ins,  Co.  17  N.  Y. 
391 ;  Syndicate  Ins,  Co.  v.  Bohn,  27  L.  R.  A. 
614,  12  C.  C.  A.  531,  27  U.  S.  App.  604,  65 
Fed.  105.  It  is  universally  held  that  a  pol- 
icy so  indorsed  may  become  forfeited,  and 
the  mortgagee  deprived  of  all  protection 
thereunder,  by  any  act  or  default  of  the 
property  owner  before  loss.  Moore  v.  Han- 
over F.  Ins.  Co.  141  N.  Y.  219,  36  N.  E.  191 ; 
BalduAn  v.  Phoenix  Ins,  Co.  00  N.  H.  104. 

There  is  another  stipulation  appearing  in 
or  appended  to  policies  issued  to  property 
owners,  and  designed  to  protect  the  interest 
of  mortgagees,  which  it  is  important  to  no- 
tice. This  has  been  variously  denominated 
the  "mortgagee  clause"  and  the  "union 
mortgage  clause."  It  is  embodied  in  the 
standard  policies  in  some  states,  and  is  fre- 
quently used  as  a  rider  upon  policies  in 
other  states.  It  embraces  the  provision,  in 
substance,  that  no  act  or  default  of  any  per- 
son other  than  such  mortgagee  or  his  agent, 
or  those  claiming  under  him,  shall  alTect 
the  mortgagee's  right  of  recovery.  It  has 
frequently  been  held  that  the  effect  of  this 
clause,  whenever  It  is  made  a  part  of  or  in- 
dorsed upon  a  policy,  is  to  bring  the  insurer 
and  mortgagee  into  relations  of  privity,  to 
convert  the  mortgagee  into  a  party  to  the 
contract  of  insurance,  to  give  to  the  mortga- 
gee separate  and  distinct  protection  to  his 
interest,  to  create  in  him  an  interest  under 
the  policy  distinct  from  that  of  the  prop- 
erty owner,  and  to,  in  fact,  make  him  an  as- 
sured. Hastings  v.  Westchester  F.  Ins  Co. 
73  N.  Y.  141;  Magoun  v.  Fireman*s  Fund 
Ins.  Co.  86  Minn.  486,  91  Am.  St.  Rep.  370. 
91  N.  W.  6;  Hartford  F.  Ins.  Co.  v.  Olcott, 
97  111.  439 ;  Phenix  Ins.  Co.  v.  Omaha  Loam 
d  T.  Co.  41  Neb.  834,  25  L.  R,  A.  679,  60  N. 
W.  133 ;  Ormshy  v.  Phenix  Ins.  Co.  5  S.  D. 
72,  58  N.  W.  301;  Syndicate  Ins.  Co.  v. 
Bohn,  27  L.  R.  A.  614,  12  C.  C.  A.  531,  27 
U.  S.  App.  564,  65  Fed.  165;  Clement, 
Ins.  33;  Elliott,  Ins.  §  341.  This  court 
has  never  gone  to  the  full  length  of 
these  decisions,  nor  need  we  do  so  now. 
In  Meriden  Sav.  Bank  v.  Home  Mut.  F. 
Ins.  Co.  50  Conn.  396,  was  presented  a  case 
in  which  the  policy  had  attached  to  it  the 
"open  mortgage  clause;"  but  the  insurer 
and  mortgagee  had  entered  into  a  collateral 
agreement  by  which,  in  effect,  the  provisions 
of  the  "union  mortgage  clause"  were  made 
applicable  to  all  policies  issued  or  to  be  is- 
sued by  the  defendant  (the  insurer),  where- 
in the  loss  had  been  or  might  be  made  pay- 
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able  to  the  plaintiff  aa  mortgagee,  or  had 
been  or  might  be  assigned  to  it.  The  mort- 
gagee brought  suit  against  the  insurance 
company  to  recover  for  a  loss,  the  poli^ 
being  one  bearing  the  appointee  indorse- 
ment. The  first  count  was  on  the  policy  and 
indorsement  alone ;  the  second,  upon  the  pol- 
icy, indorsement,  and  collateral  agreement. 
The  defendant  demurred  to  each  count.  The 
court,  after  holding  that  recovery  could  not 
be  had  upon  the  first  count  for  want  of 
privity  between  the  parties,  decided  not  only 
that  the  agreement  created  such  privity,  but 
also  that  the  mortgagee  was  thereby  "made 
a  party  to  the  contract  of  insurance."  The 
exigencies  of  the  case  required  the  court  to 
go  no  further  for  the  overruling  of  the  de- 
murrer to  the  second  count,  and  so  the  court 
said  that  it  would  go  no  further  at  that  time 
and  in  that  case.  It  is  unnecessary  to  in- 
quire into  the  logical  consequences  of  what 
was  then  held,  since  it  is  quite  clear  that  the 
plain  and  explicit  provision  of  the  "union 
mortgage  clause,"  to  the  effect  that  the 
mortgagee's  right  of  recovery  under  the  pol- 
icy, as  the  payee  thereof,  shall  not  be  af- 
fected by  the  act  or  neglect  of  any  person 
other  than  the  mortgagee,  his  agent,  or  those 
clniniing  under  him,  must  suffice  to  estab- 
lish for  a  mortgagee  under  such  conditions 
a  status  with  respect  to  the  insurance  which 
is  not  only  independent  of,  but  also  superior 
to,  that  of  the  property  owner.  The  former's 
rights  are  thus  expressly  set  free  from  the 
operation  of  those  acts  and  neglects  of  the 
latter  which  would  destroy  the  latter's  in- 
surance or  limit  the  extent  of  his  recovery. 
The  rights  of  the  mortgagee  become  not 
merely  those  of  a  substitute  for  the  owner. 
He  acquires  rights  of  his  own  which  are 
subject  to  no  man's  control,  and  which  give 
him  independent  and  aistinct  protection. 

It  requires  no  argument  to  demonstrate 
that,  under  such  circumstances,  the  mortga- 
gee's protection  extends,  as  we  have  above 
assumed  it  to  do,  to  the  consequences  of  all 
the  acts  and  neglects  of  the  property  owner 
both  before  and  after  loss,  and  that  it  there- 
fore precludes  a  submission  to  appraisers 
which  should  be  binding  upon  the  mortgagee 
without  his  concurrence  or  ratification.  The 
plaintiff's  claim  is  dependent  upon  the  prop- 
osition that,  however  unlike  the  essence  and 
character  of  the  two  clauses  discussed  may- 
be, and  however  much  the  consequences 
flowing  from  the  acts  and  neglects  of  the 
insured  prior  to  the  occurrence  of  the  loss 
may  differ,  according  as  the  one  or  the  other 
enters  into  or  is  indorsed  upon  the  policy, 
the  consequences  flowing  from  acts  and  neg- 
lects subsequent  to  the  loss  are  the  same, 
regardless  of  which  of  the  forms  is  used,  sa 
that  in  either  event  the  mortgagee  will  not 
be  bound  by  any  adjustment  of  the  loss  in 


1906. 


GoLLiNSviLiJi  Savings  Soo.  v.  Boston  Ins.  Co. 


027 


which  he  does  not  participate  or  concur.  In 
support  of  this  proposition,  six  caseb  are 
cited.  These  cases  are  frequently  referred 
to  by  legal  writers  and  annotators  as  sup- 
porting the  principle  propounded  by  the 
plaintiff  and  accepted  by  the  trial  court. 
An  examination  of  them,  however,  discloses 
that  many,  if  not  most,  of  them  have  no  per- 
tinence whatever  to  the  proposition  in  sup- 
port of  which  they  are  so  often  cited,  and 
that  the  balance  are  not  of  such  a  character 
as  to  strongly  commend  them  as  authorities 
in  this  jurisdiction,  at  least. 

In  Uathausay  v.  Orient  Ins.  Co.  134  N.  Y. 
409,  17  L.  R.  A.  614,  32  N.  E.  40,  the  right 
of  the  mortgagee  to  participate  in  the  ad- 
justment of  the  loss  was  not  in  question. 
Both  the  policy  and  loss  covered  a  building 
mortgaged,  and  machinery  therein  not  mort- 
gaged, save  such  as  had  become  attached  to 
the  realty.  What  had  become  so  attached 
was  a  matter  of  dispute  between  the  owner 
and  mortgagee.  The  latter's  interest,  there- 
fore, in  the  sum  to  be  paid  by  the  insurance 
company,  was  not  only  a  partial,  but  also  an 
uncertain,  one.  The  company  and  owner  not 
only  adjusted  the  loss,  but  also  made  a  divi- 
sion of  the  amount  of  the  adjustment,  which 
was  a  single  gross  sum,  between  the  owner 
and  mortgagee,  without  consulting  the  lat- 
ter. This  latter  attempt  at  a  distribution  of 
what  had  been  determined  upon  as  the 
amount  due  from  the  insurer,  without  the 
participation  therein  of  one  who  had  a  vest- 
ed right  in  some  part  of  that  amount,  while 
suggestive  of  fraud  and  collusion,  was  also 
in  plain  violation  of  the  mortgagee's  right, 
and  the  court  so  held.  What  it  determined 
was  that  the  insurer  "had  no  authority  to 
agree  with  the  owner  as  to  the  amount  of 
the  damages,  and  determine  as  between  him 
and  the  mortgagee  what  sum  was  payable 
to  each.'' 

In  Wilwn  v.  Hakea,  36  III.  App.  647,  the 
only  question  raised  related,  not  to  the  ad- 
justment, but  to  the  payment  of  what  was 
in  fact  paid.  The  contention  successfully 
made  was  that  a  mortgagee,  with  whom  the 
owner  and  mortgagor  has  in  the  mortgage 
covenanted  to  maintain  insurance  sufficient 
to  secure  the  indebtedness,  has  such  an 
equitable  right  to  insurance  money  due  by 
reason  of  a  loss  that  the  insurer,  after  no- 
tice, cannot  pay  the  owner,  except  at  its  own 
risk.  Massachusetts  in  1873  adopted  a 
standard  form  of  policy,  which  embodied  as 
one  of  its  provisions  the  ''union  mortgage 
clause."  Such  must  have  been  the  policy 
in  the  oft-quoted  case  of  Harrington  v. 
Fitekhurg  .Hfut,  A  fna,  Co.  124  Mass.  126 
That  case  is  not,  therefore,  authority  for  the 
doctrine  which  is  credited  to  it.  The  re- 
port of  the  case  of  Hall  v.  Fire  Asso.  64  N. 
H.  406,  13  Atl.  648,  is  so  meager  that  it  is 
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impossible  to  gather  from  it  with  certainty 
what  the  terms  of  the  policy  in  suit  were. 
A  standard  policy  containing  the  "union 
mortgage  clause"  was  adopted  by  that  state 
prior  to  June,  1886,  and  probably  in  1886. 
The  case  was  decided  in  December,  1887. 
It  is  altogether  probable,  therefore,  that  the 
situation  there  was  identical  with  that  in 
the  Massachusetts  case.  Brovm  v.  Hartford 
fna.  Co.  6  K.  [.  3S)8,  was  decided  upon  the 
proposition  that  the  "open  mortgage  clause** 
indorsed  upon  a  policy  operated  as  an  as- 
signment of  it,  by  reason  of  which  the 
mortgagee  acquired  not  only  a  right  of  ac- 
tion upon  the  policy  as  long  as  his  debt  was 
unpaid,  but  afterwaVds.  This  principle,  en- 
tirely at  variance  in  its  every  part  with  the 
law  of  this  state,  was  propounded  upon  the 
authority  of  the  superior  court  decision  in 
Groavenor  v.  Atlantic  F.  fna.  Co.  5  Duer, 
517,  overruled  upon  appeal,  17  N.  Y.  391, 
and  a  dictum  in  King  v.  State  Mut.  F.  Ina. 
Co.  7  Cush.  6,  64  Am.  Dec.  683,  which  was 
plainly  misinterpreted,  and  thus  made  to  ex- 
press the  reverse  of  the  settled  rule  in  that 
jurisdiction.  Fogg  v.  Middleaex  Mut.  F, 
fna.  Co.  10  Cush.  337;  Hale  v.  Mechanica' 
^fut.  F.  fra.  Co.  6  Gray,  109,  66  Am.  Dec. 
410;  Loring  v.  Manufacturera*  fna.  Co.  8 
Gray,  28;  Franklin  8av.  fnat.  v.  Central 
Mut,  F.  fna.  Co.  119  Mass.  240.  There  re- 
mains the  Kentucky  case  of  Bergman  v. 
Commercial  Aaaur.  Co.  92  Ky.  494,  16  L.  R. 
A.  270,  18  S.  W.  122,  which  rests  its  deci- 
sion upon  the  authority  of  Brovm  v.  Hart' 
ford  Ina.  Co.  5  R.  I.  398;  Harrington  v. 
Fitchlurg  Mut.  F.  fna.  Co.  124  Mass.  126, 
and  a  text-book  reference  not  in  point.  But 
whatever  may  be  said  of  the  pertinence  of 
these  decisions,  we  are  unable  to  accept  the 
conclusion  said  to  be  supported  by  them. 
We  find  it  difficult  to  harmonize  the  ac- 
cepted proposition  that  a  mortgagee,  by 
force  of  the  appointment  clause  in  question, 
does  not  become  a  party  to  the  insurance 
contract,  and  is  not  in  privity  with  the  in- 
surer, with  the  other  proposition,  that  never- 
theless he  acquires  the  right  to  intervene 
between  the  only  parties  having  contractual 
relations,  and  to  exercise  the  functions 
which  are  created  by  the  contract  to  which 
he  is  a  stranger,  and  which  are  exercised  in 
pursuance  of  its  provisions.  It  has  been 
suggested  that  the  explanation  is  that  upon 
the  happening  of  a  loss  the  mortgagee  ac- 
quires a  vested  right.  True,  he  does,  but 
what  is  the  right  which  thus  vests?  Is  it 
anything  more  than  the  right  to  have  the 
payment  made,  of  his  rightful  share  of  it? 
If  more,  how  and  what  more,  and  how  does 
the  claimed  right  to  participate  in  the  ad- 
justment under  the  contract  so  suddenly 
arise?  It  in  said  that  he  ou^ifht,  for  his 
own  protection,  to  have  the  right.    But  con- 
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tract  rights  are  not  thus  created.  The  law 
does  not  raise  up  contract  rights  and  rela- 
tions for  the  protection  of  every  man  who 
has  failed  to  protect  himself. 

But  it  is  unprofitable  to  pursue  this  line 
of  inquiry  further,  without  first  discovering 
what  provisions  there  may  be  in  the  insur- 
ance contract  into  which  the  defendant  en- 
tered which  determine  the  rights  of  the  par- 
ties in  the  matter  under  consideration,  since 
it  is  clear  that,  in  so  far  as  the  contract 
speaks,  whether  it  be  in  the  way  of  defining 
the  extent  of  the  defendant's  liability  for 
the  loss  in  the  abstract,  or  of  prescribing  the 
manner  in  which  that  liability  in  any  given 
ease  should  be  measured,  ascertained,  and 
reduced  to  figures,  it  will  be  controlling. 
And  it  will  be  no  less  controlling  of  the 
rights  of  the  mortgagee  than  those  of  the 
insurer  and  owner,  since  he  takes  his  rights 
under  and  subject  to  the  insurance  contract. 
His  right  to  take  is  limited  to  the  insurer's 
obligation  to  pay,  as  determined  by  the  pro- 
visions of  the  policy.  Let  us  therefore  see 
how  far,  if  at  all,  the  parties  to  the  contract 
have  themselves  determined  the  questions 
pertinent  to  the  present  issue. 

No  question  arises  as  to  the  extent  of  the 
defendant's  liability,  abstractly  considered. 
The  policy  promises  indemnity  to  an  amount 
not  exceeding  $2,000  for  all  direct  loss  or 
damage  by  fire,  subject,  however,  to  the  ex- 
ceptions named.  These  exceptions,  which 
include  the  limitations  upon  the  defendant's 
liability  arising  from  concurrent  insurance 
and  the  80  per  cent  clause,  concerning  the 
effect  of  which  no  question  arises,  need  not 
be  considered.  The  controversy  here  relates 
solely  to  the  means  of  obtaining  an  expres- 
sion, in  concrete  dollars  and  cents,  of  the 
obligation  whose  statement  in  the  abstract 
all  concur  in.  Upon  this  subject  the  policy, 
first  of  all,  provides  that  "the  loss  or  dam- 
age shall  be  ascertained  and  established"  up- 
on a  specified  basis,  and  that  such  ascer- 
tainment or  estimate  shall  be  made  by  the 
insured  and  the  company,  or,  "if  they  differ, 
by  appraisers  as  hereinafter  appointed.*' 
The  subsequent  provision  for  the  event  of  a 
difference  requires  the  appointment  of  two 
appraisers, — one  by  the  insurer  and  the 
other  by  the  insured, — and  the  selection  by 
the  appraisers  of  an  umpire.  The  award 
thus  obtained  is  made  final  as  to  the  amount 
of  the  loss.  The  policy,  it  will  thus  be  seen, 
could  scarcely  be  more  clear  and  precise  in 
committing  and  limiting  to  the  insurer  and 
owner  not  only  the  power  and  right  of  ad- 
justment by  agreement,  but  also  the  power 
and  right  to  submit  the  adjustment  to  the 
final  decision  of  third  parties,  unless  it  can 
be  said  either  that  the  term  "insured,"  as 
used  in  this  connection,  is  of  itself  suflUcient- 
ly  comprehensive  to  include  this  mortgagee. 
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or  that  the  right  of  participation  is  by  some 
other  provision  so  given  or  to  be  implied 
that  the  term  must  be  construed  as  iBclud- 
ing  him. 

It  is  easy  to  understand  how  a  mortgagee, 
having  acquired  the  status  which  the 
"union  mortgage  clause"  gives  one,  whatever 
that  status,  technically  regarded,  may  be, 
might  be  fairly  entitled  to  be  comprehended 
within  the  descriptive  term  "the  insured," 
and,  if  not,  that  the  express  language  of 
that  clause  so  defines  his  rights  and  limits 
the  rights  and  powers  of  the  property 
owner  that  the  right  to  participate  in  any 
adjustment  of  the  loss  is  impliedly  accorded 
him.  On  the  other  hand,  it  is  not  easy  to 
discover  upon  what  theory  it  can  be  reason- 
ably claimed  that  a  person  who  has  not 
come  into  contractual  relations  with  the  in- 
surer, who  has  obtained  no  insurance  pro- 
tection, and  who  is  only  an  appointee  of  the 
owner  as  respects  whatever  may  become  due 
under  the  contract  of  insurance,  to  which  he 
is  a  stranger,  acquires  the  right,  even  by  in- 
direction, to  assume  the  title  of  "the  in- 
sured." If  we  look  for  other  provisions 
which  may  serve,  by  way  of  implication  or 
otherwise,  to  give  him  a  standing  in  the  ad- 
justment of  a  loss,  we  find  only  that  the 
word  "insured,"  whenever  used  in  the  pol- 
icy, should  be  construed  to  include  the  legal 
representatives  of  the  insured,  and  nothing 
more.  It  appears,  therefore,  that  the  right 
to  participate  in  an  adjustment  of  a  loss 
under  this  policy  and  indorsement  has  by 
the  parties  to  the  contract  been  limited  to 
the  insurer,  the  property  owner,  and  his 
legal  representatives. 

The  plaintiff's  second  objection  to  the 
binding  force  of  the  award  falls  With  the 
first.  It  having  been  determined  that  the 
owner  had  full  power  in  the  matter  of  ad- 
justment, whether  by  way  of  agreement  or 
arbitration,  and  that  the  mortgagee  was  not 
entitled  to  be  a  party  thereto,  it  follows  that 
the  former  had  full  power  to  accept  the  re- 
sult of  a  submission,  however  erroneously 
arrived  at  it  might  have  been,  and  that  the 
latter  has  no  standing  to  attack  it  for  the 
cause  alleged. 

The  defendant  slrenuously  complains  that 
it  is  aggrieved  because  the  court,  after  set- 
ting aside  the  award  as  not  binding  upon 
these  parties,  and  finding  that  the  determi- 
nation of  sound  value  therein  was  made  up- 
on an  erroneous  basis,  which,  under  the  pe- 
culiar circumstances  of  the  case,  gave  too 
large  a  result,  proceeded  to  accept  the  ap- 
praisal of  the  fire  damage  as  correctly  repre- 
senting that  item,  without,  as  it  is  said, 
other  evidence  upon  the  subject  than  the  dis- 
credited award,  and  the  statement  of  one  of 
the  appraisers  that  he  found  the  damage  aa 
stated  therein.    The  contention  Is  that  the 
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court  thus  found  an  important  fact  without 
competent  evidence,  and  unwillingly  gave  ef- 
fect to  a  part  of  the  award  which  was  not 
only  presumptively  influenced  by  the  ele- 
ment of  sound  value,  but  also  based  upon 
the  same  considerations  of  cost  of  construc- 
tion which  entered  into  the  determination  of 
that  item ;  thus  unjustly  converting  a  20  per 
cent  damage  inte  one  of  35  per  cent.  This 
claim  and  others  of  an  incidental  character 
discussed  at  bar  do  not,  in  view  of  our  con- 
clusions above,  call  for  consideration. 

The  plaintiff  was  entitled  to  judgment  for 
the  sum  of  $510.28,  the  amount  of  the  de- 
fendant's liability  upon  the  basis  of  the 
award,  together  with  interest  on  said  sum 
from  the  time  it  was  payable  to  the  date  of 
judgment,  making,  in  the  whole,  $540.23, 
and  was  entitled  to  no  more. 

There  is  error  in  so  much  of  the  judg- 
ment as  is  in  excess  of  $540,2S,  and  it  is  set 
aside  as  to  such  excess.  There  is  no  error 
in  the  balance  of  the  judgment,  and  the 
judgment  is  affirmed  for  said  sum  of 
$549.23. 

All  concur. 


Hester  RICHARDS 

V. 

NEW  YORK,  NEW  HAVEN,  &  HART- 
FORD RAILROAD  COMPANY,  Appt. 

(77  Conn.  501.) 

1.  Error  1a  overrullnir  a  demurrer  In 
not  available  to  defendant  after  a  vol- 
untary default  and  hearlDii:  In  damages  there- 
on, unless  the  complaint  Is  bad  in  substance. 

2.  The  'wharfaare  and  reclamation 
rlarhta  of  the  ovrner  of  land  on  a  cove 
leading  off  from  a  river  ore  not  destroyed 
or  impnired  by  the  construction  of  an  em- 
bankment across  the  mouth  of  the  cove. 

3.  No  recovery-  can  be  had  by  the  ovrncr 
of  land  on  a  cove  leading  off  from  a  river 
for  Interference  with  bis  right  of  access  from 
hli  land  to  the  river  by  the  construction  of  a 
railroad  track  across  the  mouth  of  the  cove, 
where  the  access  is  not  entirely  cut  off,  and. 
because  of  the  limited  extent  of  the  cove, 
and  the  shallowness  of  its  waters,  the  right 
is  not  essentially  impaired. 

(January  4,  1905.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  New  London 
County  in  plaintiff's  favor  in  an  action  to 
recover    damages   for   injury   to   plaintiff's 

Note. — As  to  right  of  owner  of  upland  to 
access  to  navigable  water,  see  also,  in  this  se- 
ries. State  ew  rel.  Denny  v.  Bridges,  40  L.  R.  A. 
593,  and  note. 

As  to  right  of  riparian  owner  to  wharf  out, 
see  Madison  v.  Mayers,  40  L.  B.  A.  635,  and 
note. 
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rights  as  owner  of  land  abutting  on  navi- 
gable water.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brandegee,  Noyei,  A  Brande- 
see,  for  appellant: 

The  defendant  has  not  interfered  with  the 
wharfage  right,  or  any  other  private  right 
or  privilege,  of  the  plaintiff. 

Ockerhausen  v.  Tyson,  71  Conn.  38,  40 
Atl.  1041. 

The  principle  that  riparian  proprietors 
have  the  right  to  wharf  out  to  the  deep 
water  or  channel  is  applicable  only  where 
the  body  of  water  upon  which  they  own 
property  has  a  channel. 

The  private  rights  of  the  plaintiff  not  be- 
ing infringed  upon,  her  other  damages  are 
damnum  absque  injuria. 

The  title  to  the  beds  of  navigable  streams 
is  in  the  state,  and  the  state,  in  the  absence 
of  action  by  Congress  under  iU  power  to 
regulate  commerce,  has  authority  to  author- 
ize the  construction  of  bridges  and  other 
structures  across  such  streams. 

Frost  v.  Washington  County  R,  Co.  96 
Me.  86,  59  L.  K.  A.  68,  51  Atl.  800 ;  David- 
son v.  Boston  &  M.  R.  Co.  3  Cush.  106; 
Clark  V.  Sayhrook,  21  Conn.  325;  O'Brien 
V.  Noncich  d  W.  R.  Co.  17  Conn.  372. 

The  legislature  has  the  power  to  author- 
ize a  railroad  company  to  build  a  perma- 
nent bridge  over  navigable  waters,  and  the 
riparian  owners  above  are  not  only  without 
remedy,  but  without  a  right  to  a  remedy. 

Bailey  v.  Philadelphia,  W.  d  B.  R.  Co.  4 
Harr.  (Del.)  380,  44  Am.  Dec.  503;  Homo- 
chitto  River  v.  Withers,  29  Miss.  21,  64  Am. 
Dec.  126;  Boston  d  W.  R.  Corp.  v.  Old 
Colony  R.  Corp.  12  Cush.  605;  Bray  ton  v. 
Fall  River,  113  Mass.  229,  18  Am.  Rep.  470; 
Blackwell  v.  Old  Colony  R.  Co.  122  Mass. 
1;  Thayer  v.  New  Bedford  R.  Co.  125  Mass. 
253;  Breed  v.  Lynn,  126  Mass.  367;  Pound 
V.  Turck,  95  U.  S.  459,  24  L.  ed.  525;  Oil- 
man V.  Philadelphia,  3  Wall.  713,  18  L.  ed. 
96;  Passaic  Bridges  {Milnor  v.  New  Jersey 
R.  d  Transp.  Co.)  3  Wall.  782,  Appx., 
and  16  L.  ed.  799;  Baldwin  Am.  Railroad 
Law,  pp.  68,  105;  Whitehead  v.  Jessup,  53 
Fed.  709. 

The  complaint  in  the  present  case  con- 
tains no  such  allegations  of  special  dam- 
age. 

Harvard  College  v.  Steams,  15  Gray,  1 ; 
Lansing  v.  Smith,  8  Cow.  146;  Brightman 
V.  Fairhaven,  7  Gray,  272. 

As  the  navigation  of  Clark's  cove  has  only 
been  impaired,  the  plaintiff  has  no  right  of 
action. 

Randolph,  Em.  Dom.  25 ;  Blood  v.  Nashua 
d  L.  R.  Corp.  2  Gray,  137,  61  Am.  Dec.  444; 
Jolly  V.  Terra  Haute  Drawbridge  Co.  6  Mc- 
Lean, 237,  Fed.  Cas.  No.  7,441. 

Even  if  the  weight  of  the  railroad  strue- 
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ture  has  caused  the  filling  up  of  a  small  por- 
tion of  the  cove  outside  the  railroad  loca- 
tion, the  plaintiff  cannot  recover  damages 
therefor. 

Wesson  v.  Washburn  Iron  Co.  13  Allen, 
101,  90  Am.  Dec  181;  Stetson  v.  Faxon,  10 
Pick.  147,  31  Am.  Dec.  123;  Hatch  v.  Ver- 
mont C.  R.  Co,  28  Vt.  142. 

Messrs,  Franklin  H.  Brown  and  Don- 
ald O.  Perkins,  for  appellee: 

The  owner  of  land  abutting  on  a  navigable 
stream  has  the  right  of  access  to  and  from 
his  land  on  the  water,  and  a  right  to  fill  in 
flats  and  wharf  out  to  deep  water;  and  these 
rights  are  privileges  or  franchises  attached 
to  the  land,  and  constitute  a  valuable  prop- 
erty right. 

J'Jast  Haven  v.  HeminguHiy,  7  Conn.  202; 
Now  Haven  8,  B.  Co.  v.  Sargent,  50  Conn. 
206,  47  Am.  Rep.  632;  Ladies^  Seaman's 
Friend  Soo.  v.  Ualstead,  58  Conn.  150,  19 
Atl.  658 ;  Prior  v.  Sxoartz,  62  Conn.  132,  18 
L.  R.  A.  668,  36  Am.  St.  Rep.  333,  25  Atl. 
398;  Lane  v.  New  Haven  Harbor,  70  Conn. 
695,  40  Atl.  1058;  Ockerha/asen  v.  Tyson, 
71  Conn.  31,  40  Atl.  1041;  Vew  York,  N.  H. 
d  H.  R.  Co.  V.  Long,  72  Conn.  21,  43  Atl. 
559;  French  v.  Connecticut  River  Lumber 
Co.  145  Mass.  261,  14  N.  L.  113;  Tates  v. 
Milwaukee,  10  Wall.  497,  19  L.  ed.  984;  Sul- 
livan Timber  Co.  v.  Mobile,  110  Fed.  193; 
Carli  V.  Stillwater  Street  R.  d  Transfer  Co. 
28  Minn.  373,  41  Am.  Rep.  290,  10  N.  W. 
205 ;  Chicago  d  P.  R.  Co.  v.  Stein,  75  111.  45 ; 
Rock  Island  d  E.  I.  R.  Co.  v.  Gordon,  184 
III.  456,  56  N.  E.  810;  Baltimore  d  O.  R.  Co. 
V.  Chase,  43  Md.  23;  Clark  v.  Peokham,  10 
R.  I.  35,  14  Am.  Rep.  654;  Providence  Steam 
Engine  Co.  v.  Providence  d  S.  S.  S.  Co.  12 
R.  I.  356,  34  Am.  Rep.  652;  Rumsey  v.  Vew 
York  d  N.  E.  R.  Co.  133  N.  Y.  79,  16  L.  R. 
A.  618,  28  Am.  St.  Rep.  600,  30  N.  E.  654; 
Williams  v.  New  York,  105  N.  Y.  419,  11  N. 
E.  829;  Re  Neic  York,  108  N.  Y.  135,  58 
L.  R.  A.  600,  61  N.  E.  168;  Buccleuch  v. 
Metropolitan  Board  of  Works,  L.  R.  5  H. 
L.  418;  Lyon  v.  Fishmongers'  Co.  L.  R.  1 
App.  Cas.  682. 

The  right  to  wharf  out  is  usually  on  a 
line  at  right  angles  with  the  channel,  and 
the  right  exists  and  may  be  exercised  no 
matter  whether  deep  water  is  near  or  far. 

New  Haven  S.  B.  Co.  v.  Sargent,  50  Conn. 
206,  47  Am.  Rep.  632;  Morris  v.  Beardsley, 
64  Conn.  341,  8  Atl.  139;  Lowndes  v.  Wicks, 
69  Conn.  30,  36  Atl.  1072. 

The  indentation  of  the  shore  of  the  river 
at  plaintiff's  land  is  just  as  much  a  part 
of  the  river  as  a  point  where  the  shore  is 
straight. 

Gallup  V.  Tracy,  25  Conn.  16. 

An  obstruction  in  a  navigable  stream  is 
a  public  nuisance,  and  any  person  who  suf- 
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fers  a  particular  injury  from  a  public  nui- 
sance can  maintain  an  action  therefor. 

Burrows  v.  Pialey,  1  Root,  363,  1  Am. 
Dec.  56;  Frink  v.  Laiorence,  20  Conn.  120, 
50  Am.  Dec.  274;  Hubbard  v.  Deming,  21 
Conn.  360;  Wheeler  v.  Bedford,  54  Conn. 
248,  7  Atl.  22;  Cooley,  Torts,  pp.  732-737. 

The  mere  layout  of  the  railroad,  and  the 
approval  of  the  layout  over  the  water  in 
front  of  plaintifTs  land,  did  not  authorize 
or  imply  that  the  railroad  company  could 
take  and  destroy  the  plaintifTs  rights  be- 
fore or  without  first  making  compensation, 
any  more  than  such  a  layout  over  upland 
accomplishes  such  a  result. 

Bradley  v.  New  York  d  N.  H.  R.  Co.  21 
Conn.  306;  Hooker  v.  New  Haven  d  N.  Co. 
16  Conn.  326;  Gilpin  v.  Ansonia,  68  Conn. 
79,  35  Atl.  777;  10  Am.  &  Eng.  Enc  Law. 
2d  ed.  p.  1137. 

But  even  though  the  state  itself  author- 
ized a  railroad  company  to  cross  navigable 
waters,  it  could  not  do  so  and  thereby  take 
and  destroy  the  property  rights  of  a  land- 
owner abutting  on  the  water,  until  it  had 
first  made  compensation  for  the  damage;  for 
the  state  itself  cannot  take  private  prop- 
erty for  public  use  without  making  com- 
pensation. 

Farist  Steel  Co,  v.  Bridgeport,  60  Conn. 
283,  13  L.  R.  A.  590,  22  AU.  561;  Hooker 
V.  New  Haven  d  N.  Co.  14  Conn.  152,  36 
Am.  Dec.  477 ;  Bradley  v.  New  York  d  N. 
H.  R.  Co.  21  Conn.  294. 

The  rights  are  analogous  to  thoee  of  a 
property  holder  abutting  on  a  highway. 

Shively  v.  Bowlby,  152  U.  S.  14,  38  L. 
ed.  337,  14  Sup.  Ct.  Rep.  548;  Kane  v.  New 
York  Elev.  R.  Co.  125  N.  Y.  164,  11  L.  R.  A. 
640,  26  N.  E.  278. 

Even  though  a  statute  authorizing  the 
taking  of  property  makes  no  provision  for 
compensation,  this  will  not  relieve  from  lia- 
bility, for  tlic  Constitution  requires  compen- 
sation for  taking  property  for  a  public  use. 

McKeon  v.  New  Haven,  N.  H.  d  H.  R.  Co, 
76  Conn.  343,  61  L.  R.  A.  730,  63  Atl.  656; 
Knapp  d  C.  Mfg.  Co.  v.  New  York,  N.  H. 
&  H.  R.  Go.  76  Conn.  314,  100  Am.  St.  Rep. 
994,  56  Atl.  512. 

Torrence,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  complaint  alleges,  in  substanoe,  that 
the  plaintiff  is  the  owner  of  land  having  a 
frontuge  of  several  hundred  feet  on  the 
Thames  river,  a  navigable  stream  in  this 
state;  that  the  defendant,  "wrongfully  and 
against  the  will  and  consent  of  the  plain- 
tiff," has  built  and  maintains  a  permanent 
embankment  in  front  of  said  land  and  be- 
tween it  and  said  river;  and  that  "the  de- 
fendant has  thereby  separated  and  cut  off 
the  plaintiffs  said  land  from  said  river,  and 
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diverted  said  river  bo  that  it  no  longer  flows 
by  plaintifTB  said  land  in  its  natural  course, 
and  has  obstructed  and  destroyed  the  plain- 
tiiTs  use  of  said  river  as  a  way  of  access  to 
her  said  land,  and  has  obstructed  and  de- 
stroyed the  right,  which  the  plaintiff  owned 
as  attached  to  her  said  land/  to  wharf  out 
from  her  said  land  into  deep  water  in  said 
river  for  use  of  the  same  as  a  navigable 
stream,  and  has  obstructed  and  destroyed 
the  view  and  prospect  of  and  over  said  river 
from  the  plaintiff's  said  land."  The  com- 
plaint also  alleged  damages  caused  by  the 
upheaval  of  mud  of  the  river  bottom  outside 
of  the  location  of  said  embankment  in  conse- 
quence of  the  building  of  said  embankment. 
The  defendant  demurred  to  the  complaint, 
and,  after  this  was  overruled,  suffered  a  de- 
fault, and  was  heard  in  damages  upon,  no- 
tice, which  gave  the  defendant  the  right  to 
contest  all  the  allegations  of  the  complaint. 
The  action  of  the  trial  court  in  overruling 
the  demurrer  is  assigned  for  error  in  one  of 
the  reasons  of  appeal. 

After  a  voluntery  default  and  hearing  in 
damages  thereon,  this  reason  of  appeal  is  no 
longer  open  to  the  defendant,  unless  the  com- 
plaint is  bad  in  substance;  and,  as  this  is 
not  the  case,  the  assignment  above  referred 
to  cannot  avail  the  defendant  upon  this  ap- 
peal. Hourigan  v.  Nortoich,  77  Conn.  358, 
59  Atl.  487. 

The  other  errors  assigned  relate  to  the  ac- 
tion of  the  court  in  overruling  certain  claims 
of  law,  and  in  rendering  judgment  for  more 
than  nominal  damages.  The  controlling 
facts  in  the  case  are,  in  substance,  the  fol- 
lowing: The  Thames  river,  a  navigable 
stream,  flows  in  a  southerly  direction  to 
Long  Island  sound.  Upon  its  eastern  mar- 
gin, at  a  point  just  above  Gale's  ferry,  there 
is  a  small  pouch  shaped  indentetion  known- 
as  "Clark's  cove."  This  cove  is  about  1,600 
feet  in  length  north  and  south,  and,  near  ite 
northerly  end,  it  has  an  opening  or  mouth 
into  the  river  about  450  feet  in  width. 
There  is  no  channel  in  the  cove,  and  it  has  a 
mud  bottom,  with  from  1%  to  2%  feet  of 
water  thereon  at  mean  low  tide.  The  mean 
rise  and  fall  of  the  tide  there  is  2  feet  and 
10  inches.  The  channel  of  the  river  is  about 
800  feet  westerly  from  the  mouth  of  the 
cove.  The  land  surroimding  the  cove  is 
owned  by  divers  owners  in  severalty.  The 
land  described  in  the  complaint  lies  within 
the  cove,  and  has  a  frontege  of  between  450 
to  5Q0  feet  upon  the  waters  of  the  cove.  Ite 
front  line  lies  opposite  the  mouth  of  the 
cove,  and  about  200  feet  distant  easterly 
therefrom.  Two  lines  drawn  at  right  angles 
to  the  channel  of  the  river,  one  at  the  north 
and  one  at  the  south  side  of  the  cove  mouth, 
e9L.R.  A. 


would  embrace  the  frontage  above  men- 
tioned. There  are  three  dwelling  houses  on 
!wid  land.  Prior  to  the  doing  of  the  acte 
complained  of  there  was  no  obstruction  on 
the  waters  of  the  cove  or  the  river  between 
the  plaintiff's  said  land  and  the  channel 
of  the  river.  The  defendant  is  the  lessee 
of  the  Norwich  &  Worcester  Railroad  Com- 
pany, and  in  doing  the  acte  complained  of 
it  acted  as  such  lessee  and  as  the  agent 
of  said  lessor;  but  it  was  agreed  by  the 
parties  upon  the  trial  below  that  judgment, 
if  in  favor  of  the  plaintiff,  should  properly 
run  against  the  defendant,  and  that  the 
«Iefendant  should  be  treated  as  if  it  were 
the  owner  of  said  railroad,  invested,  with 
reference  thereto,  with  all  the  power  and 
authority  conferred  by  the  legislature  upon 
•^nid  lessor.  In  tliis  view  of  the  case  the 
defendant  owns  the  land  frontfusr  on  the 
river  immediately  north  and  south  of  the 
cove  mouth.  It  has  made,  and  laid  ite  rail- 
road thereon,  a  solid  embankment,  20  feet 
wiile  and  10  feet  high,  across  the  mouth 
of  said  oove,  save  at  the  northerly  end  there- 
of, where  it  has  left  an  opening  16  feet  wide, 
but  permanently  closed  at  the  top  with  ite 
railroad,  between  the  cove  and  the  river. 
All  this  was  done  by  legislative  authority 
and  sanction  under  laws  which  made  no  pro- 
vision for  compensation  to  parties  who 
might  be  injured  by  acts  done  by  virtue  of 
Hueh  authority.  Through  the  opening  afore- 
said left  at  the  north  end  of  said  roadbed 
'^boats  with  maste  set  cannot  enter,  and  it 
is  difficult  for  small  boate  to  enter,  except 
at  low  water,  on  account  of  the  flow  of  water 
caused  by  the  tide."  The  building  of  said 
roadbed  has  forced  parte  of  the  bottom  of 
the  cove  upwards,  in  places  outside  of  the 
defendant's  location,  and  these  parts  are  not 
flowed  at  low  water.  It  was  agreed  that  the 
damages  to  be  awarded,  if  any,  should  be  for 
the  permanent  depreciation  of  the  plain- 
tiff's property  by  reason  of  the  building  of 
the  railroad  across  the  mouth  of  the  cove, 
to  be  assessed  once  for  all.  "It  did  not  ap- 
pear in  evidence  that  the  plaintiff  personal- 
ly ever  used  said  cove,  or  intended  to  use  it 
in  any  way  for  any  purpose."  Upon  these 
facts  the  defendant  based  certein  claims 
of  law  made  in  the  court  below,  which  were 
there  overruled.  In  the  view  we  take  of 
this  case,  it  will  be  unnecessary  to  stete  or 
consider  separately  these  claims  of  law  with 
the  rulings  thereon.  With  reference  to  said 
claims  it  is  enough  to  say  that,  except  as 
hereinafter  indicated,  the  court  committed 
no  error  in  overruling  them. 

The  plaintiff's  case,  as  steted  in  her  com- 
plaint, proceeds  upon  the  theory  that  her 
land  f ronte  upon  the  Thames  river,  and  not 
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upon  Clark's  co^e,  and  the  case  was  tried 
and  decided  upon  that  theory.  In  this  there 
was  error.  It  is  undoubtedly  true  that,  so. 
far  as  the  public  rights  of  fishing  and  navi- 
gation and  others  of  like  nature  are  con- 
cerned, Clark's  cove  is  a  part  of  the  Thames 
river  ( Gallup  v.  Trooy,  25  Conn.  10) ;  but  it 
does  not  follow  from  this  that  for  all  pur- 
poses the  cove  is  to  be  regarded  as  a  part  of 
the  river.  It  does  not  follow,  for  instance, 
that  the  riparian  owner  at  the  south  end  of 
the  cove  has  rights  of  wharfage,  or  reclama- 
tion, or  alluvian  in  the  main  river.  The  sit- 
uation of  his  land  precludes  the  existence  of 
any  such  rights,  and  this  is  equally  true  of 
other  owners  of  land  fronting  upon  the  wa- 
ters of  the  cove.  They  have  undoubtedly 
certain  exclusive,  yet  qualified,  rights  and 
privileges  in  the  waters  and  submerged  land 
adjoining  their  upland ;  but  they  must  take 
their  riparian  rights  as  they  find  them,  and 
they  are  entitled  only  to  such  as  the  condi- 
tion of  the  cove  and  the  situation  of  their 
land  with  respect  to  tlie  cove  will  afford. 
New  Haven  S,  B.  Co.  v.  Sargent,  60  Conn. 
190-208,  47  Am.  Rep.  632.  Among  the  most 
important  of  these  rights  and  privileges  in 
the  cove  and  its  waters  are  (1)  the  right 
of  access  by  water  to  and  from  their  upland, 

(2)  the  right  to  wharf  out  in  front,  and 

(3)  the  right  of  reclamation  or  accretion. 
Mather  y.  Chapman,  40  Conn.  382-395,  IG 
Am.  Rep. .  40 ;  Ookerhausen  v,  Tyson,  7 1 
Conn.  31-30,  40  Atl.  1041.  Riparian  propri- 
etors in  the  cove  have  the  right  to  wharf 
out  and  to  reclaim,  but  they  are  rights  con- 
fined to  the  cove,  and  to  be  exercised  there- 
in, and  not  in  the  main  river,  and  to  be  ex- 
ercised by  each  subject  to  the  riparian  rights 
of  his  neighbors  and  to  the  rights  of  the 
public  in  the  cove  and  its  waters.  They  also 
have  each  the  important  right  of  access; 
that  is,  the  right  to  go  from  their  land  to  t1ie 
river  and  from  the  river  to  their  land, 
through  the  waters  of  the  cove.  This  right 
is  distinct  from  the  right  of  each  as  a  mem- 
ber of  the  public  to  navigate  the  waters 
of  the  cove.  It  is  a  private  right,  belonging 
to  each  as  the  owner  of  land  bordering  upon 
waters  forming  part  of  a  great  water  high- 
way. However  much  courts  may  differ  up- 
on the  que;»tion  whether  such  a  right  can  be 
destroyed  or  impaired  by  the  state  without 
compensation  to  the  owner,  they  all  agree 
that  the  right  of  access  exists.  The  follow- 
ing are  a  few  of  the  many  cases  recognizing 
its  existence:  Lyon  v.  Fishmongera*  Co.  L. 
R.  1  A  pp.  Cas.  662;  Delaplaine  v.  Chicago 
&  N,  W.  R.  Co.  42  Wis.  214,  24  Am.  Rep. 
386 ;  BrisUne  v.  8t,  Paul  d  8,  City  R.  Co. 
23  Minn.  114;  Backus  v.  Detroit,  49  Mich. 
60  L.  R.  A. 


110,  43  Am.  Rep.  447,  13  N.  W.  380;  Yates 
V.  Milwaukee,  10  Wall.  497,  19  L.  ed.  984; 
Illinois  C.  R.  Co,  v.  Illinois,  146  U.  S.  445, 
36  L.  ed.  1039,  13  Sup.  Ct.  Rep.  110;  Scran- 
ton  v.  Wheeler,  179  U.  S.  141,  45  L.  ed.  126, 
21  Sup.  Ct.  Rep.  48.  See  also  the  cases 
in  the  note,  40  L.  R.  A.  593.  Each  ripa- 
rian proprietor  in  the  cove  had  then  at  least 
three  important  rights,  but  they  all  relate 
ed  to  the  waters  of  the  cove  and  to  the 
land  submerged  by  said  waters,  and  not  to 
the  river  proper.  It  may  be  said  that  the 
situation  of  the  plaintiff's  land  was  such, 
with  reference  to  the  mouth  of  the  cove  and 
the  channel  of  the  river,  as  to  give  her  the 
right  to  wharf  out  to  the  channel,  and  also 
to  reclaim  submerged  land  in  that  part  of 
the  river  lying  westerly  of  and  opposite  to 
her  land;  but  we  do  not  think  so.  Her 
rights  of  wharfing  out  and  of  reclamation, 
like  those  of  her  neighbors,  were  confined  to 
the  cove.  The  existence  in  her  of  a  right  t-o 
wharf  out  and  reclaim  in  the  river  is  entire- 
ly inconsistent  with,  and  its  exercise  might 
be  destructive  of,  the  rights  of  access  belong- 
ing to  her  neighbors.  It  would  give  the 
plaintiff  the  right,  as  against  her  neighbors, 
to  fill  up  wholly  or  partially  the  waters  of 
the  cove  and  its  mouth,  so  as  practically  to 
impair  or  destroy  the  riparian  rights  of 
those  neighbors,  and  especially  their  right 
of  access.  It  follows  from  the  fact  that 
her  rights  of  wharffng  out  and  of  reclama- 
tion were  confined  to  the  cove,  that  these 
rights  were  not  invaded  by  the  acts  of  the 
defendant,  and  that  the  court  erred  in  hold- 
ing that  they  had  been. 

As  to  her  right  of  access,  it  is  clear,  upon 
the  facts  found,  that  it  has  not  been  de- 
stroyed. She  can  still  get  from  her  land  to 
the  river,  and  from  that  to  her  land,  through 
the  waters  of  the  cove.  Nor  does  the  finding 
show  that  it  has  been  essentially  impaired, 
taking  into  account  the  situation  and  limit- 
ed extent  of  the  cove  and  the  shallowness  of 
its  waters.  Its  uses  for  purposes  of  naviga- 
tion have  always  been,  and,  in  the  nature  of 
things,  must  continue  to  be,  quite  insignifi- 
cant; and  if  its  availability  for  such  pur- 
poses has  been  lessened  to  some  extent,  that 
is  a  matter  of  which  the  plaintiff  cannot  be 
heard  to  complain  in  this  action.  It  is  a 
public,  and  not  a  private,  detriment.  We 
think  the  facts  found  fail  to  show  thatithe 
riparian  rights  of  the  plaintiff  have  been  in- 
vaded or  injured. 

There  is  error.  The  judgment  is  set 
aside,  and  the  cause  remanded,  in  order 
that  nominal  damages  may  be 

All  concur. 


1906. 
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933 


Amelia  P.  D£  WITT  et  al. 

V, 

William  L.  BISSELL,  Appt. 

(77  Conn.  530.) 

Tlie  uy^-n^T  of  property  bordertnar  on  a 
mill  pond  cannot  enjoin  the  ovrner  of 
the  dam  and  'water  prlvlleflre  from 
dravrlnfc  the  crater  down  to  Its  natural 
level  when  It  becomes  necessnry  for  the  utili- 
zation of  the  power,  altbousb  a  portion  of 
the  bottom  of  the  pond  Is  thereby  uncovered 
and  exposed  to  the  sun,  rendering  It  unhealth- 
ful  and  Injurious  to  the  abutting  owner. 

(March  9,  1905.) 

APPEAL  by  defendant  from  a  judj^ent 
of  the  Superior  Court  for  Litchfield 
County  enjoining  him  from  drawing  the 
water  from  a  mill  pond..    Reversed. 

Statement  by  Hamersley,  J.: 

The  complaint  alleges  the  following  facts: 
On  July  15,  1807,  the  plaintiff  was,  and 
ever  since  hns  been,  the  owner  of  a  piece  of 
land  adjoining  and  bordering  upon  the  east 
shore  of  Long  pond,  on  which  piece  of  land 
is  a  dwelling  house  used  by  the  plnintiff  as 
a  summer  residence.  At  the  outlet  of  said 
pond  there  is  a  dam,  claimed  to  be  owned 
by  the  defendant,  which  maintains  the  water 
of  said  pond  at  a  higher  level  than  its  natu- 
ral level.  From  July  15th  to  Qctober  1st 
in  each  of  the  years  1897,  1898,  and  1899, 
and  from  July  15th  to  the  commencement  of 
this  suit  on  September  18th  in  the  year 
1900,  the  defendant  drew  off  the  water  of 
said  pond  by  raising  the  gate  in  said  dam 
until  |i  large  area  of  the  land  which  is 
covered  by  water  when  said  pond  is  full  wa^ 
exposed,  which  exposed  condition  continued 
until  October  1st  in  the  years  1897,  1898,  and 
1899,  when  the  defendant  permitted  said 
pond  to  fill  up  to  its  usual  level  as  main- 
tained by  said  dam^  and  continued  in  the 
year  1900  until  the  commencement  of  this 
suit.  When  the  water  was  thus  drawn  off, 
the  land  thus  exposed  to  the  sun  produce ' 
offensive  stenches,  unhealthy  to  the  plaintiff 
and  other  inmates  of  said  house,  rendering 
said  house  uninhabitable,  and  constituting 
a  nuisance.  The  defendant  formerly  oper- 
ated a  gristmill,  machine  shop,  and  foundry 
with    the   water   flowing   from    said    pond, 


Note. — As  to  rights  In  artificial  condition 
of  body  of  water  generally,  see  note  to  Pewau- 
kee  V.  Savoy.  50  L.  R.  A.  836. 

As  to   right  of  owner  of  mill   to  draw  off 

the  water  and  lower  the  water  In  the  pond  so  88 

,  to  destroy  the  Ice  privileges  of  the  owner  of 

land  bordering  on  the  pond,  see.  In  this  series. 

Eldemlller  Ice  Co.  v.  Guthrie.  28  L.  R.  A.  581. 

As  to  right  of  owners  of  mill  on  stream  flow- 
ing from  great  pond  to  lower  outlet  to  draw 
down   the  water  In   the  pond,  see  Fernald  v. 
Knox  Woolen  Co.  7  L.  R.  A.  459. 
69  L.  R.  A« 


which  gristmill,  etc.,  stood  on  a  tract  of 
land  owned  by  the  defendant  below  the  out- 
let of  said  pond;  but  said  mill,  machine 
shop,  and  foundry  have  been  abandoned, 
and  the  defendant  has  put  the  water  drawn 
from  said  pond  at  the  times  above  men- 
tioned to  no  beneficial  use.  The  acts  of  the 
defendant  in  creating  such  nuisance  have  in- 
juriously affected  the  health  and  comfort 
of  the  plaintiff  and  her  family,  and  the 
value  of  the  plaintiff's  said  land  has  been 
depreciated.  The  plaintiff  has  often  re- 
quested the  defendant  to  cease  drawing  off 
the  water  as  aforesaid,  but  the  defendant, 
notwithstanding  such  requests,  has  contin- 
ued to  so  draw  it  off,  and  the  plaintiff  is 
without  adequate  remedy  at  law.  The 
prayer  for  relief  asks  an  injunction  restrain- 
ing the  defendant  from  ^drawing  off  the  wa- 
ter below  the  level  maintained  by  said  dam 
when  the  gate  therein  is  closed  from  July 
15th  to  October  Ist  in  each  year,  and  $5,000 
damages.  The  defendant's  answer,  after 
denying  certain  paragraphs  of  the  com- 
plaint, sets  up  as  a  special  defense  to  the 
plaintiff's  cause  of  action  as  stated  in  the 
complaint  the  following:  ''(1)  The  defend- 
ant on  the  15th  day.  of  July,  1897,  was  and 
for  more  than  twenty  years  prior  thereto  had 
been,  and  still  is,the  owner  of  the  dam  and 
water  privilege  at  the  outlet  of  said  Long 
pond,  and  during  all  of  said  time  was,  has 
been,  and  still  is  the  owner  and  user  .of  the 
water  flowing  therefrom;  and  during  all 
of  said  time  has  been  and  still  is  entitled 
to  the  right  to  raise  the  water  in  said  pond 
to  the  height  of  said  dam,  and  to  draw  off 
and  use  all  the  water  from  said  pond  that 
would  flow  from  the  same.  (2)  Any  and 
all  acts  of  the  defendant  in  raising  and 
lowering  the  water  of  said  Long  pond  were 
done  in  the  exercise  of  his  legal  right  as 
owner  and  user,  as  set  forth  in  paragraph 
1  of  this  defense."  The  plaintiff,  in  her 
reply  to  the  special  defense,  admitted  so 
much  of  paragraph  1  as  alleged  that  the  de- 
fendant was  on  July  15,  1897,  and  for  more 
than  twenty  years  prior  thereto  had  been, 
and  still  is,  the  owner  of  the  dam  at  the 
outlet  of  Long  pond,  and  denied  the  remain- 
der of  said  paragraph  and  paragraph  2. 
The  judgment  of  the  court  finds  for  the 
plaintiff  the  issues  of  fact  raised  by  tlie 
pleadings,  and  adjudges  that  the  defendant 
be  perpetually  enjoined  from  drawing  off 
the  water  of  Long  pond  from  July  15th  to 
October  Ist  in  each  year,  and,  that  the 
plaintiff  recover  of  the  defendant  $100  dam- 
ages. 

Messrs.  Cliarles  E. .  Perkins  and  J. 
Henry  Borabaclc,  for  appellant: 

Using  a  mill  pond  for  the  ,U8es  for  which 
it  is  made,  in  the  manner  which  ia  absolute- 
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iy  necessary  for  its  practical  use,  is  not  an 
unreasonable  and  unlawful  use  of  it. 

Hurlbut  V.  MoKone,  65  Conn.  42,  3  Am. 
St.  Rep.  17,  10  Atl.  164. 

A  distinction  has  been  made  between  a 
case  where  the  injury  is  the  natural  and 
necessary  consequence  of  the  exercise  of  the 
l^al  right  of  the  owner  to  develop  the  re- 
sources of  his  property,  and  a  case  where 
it  is  the  consequence  of  his  election  to  de- 
vote his  land  to  the  establishment  of  a  par- 
ticular sort  of  manufacture  having  no  natu- 
ral connection  with  the  soil  or  the  subja- 
cent strata. 

21  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  689; 
Pennsylvania  Coal  Co,  v.  Sanderson,  113 
Pa.  126,  57  Am.  Rep.  445,  6  Atl.  453;  Rohh 
V.  Carnegie  Bros,  145  Pa.  324,  14  L.  R.  A. 
329,  27  Am.  St.  Rep.  694,  22  Atl.  649. 

This  distinction  has  sound  reason  and 
good  sense  to  sustain  it. 

Broton  d  Bros,  v.  Illius,  27  Conn.  95,  73  ; 
Am.  Dec.  49;  Ishell  v.  New  York  &  N,  H,  R. 
Co.  27  Conn.  412,  71  Am.  Dec.  78. 

This  rule  is  especially  applicable  to  the 
case  of  a  person  coming  to  live  near  the  al- 
leged nuisance. 

Fay  v.  Salem  d  D,  Aqueduct  Co.  Ill  Mass. 
27;  State  v.  Sunapee  Dam  Co,  70  N.  H.  458, 

59  L.  R.  A.  66,  60  Atl.  108;  Bieroe  v.  Sharon 
Electric  Light  Co.  73  Conn.  300,  47  Atl. 
324. 

Where  a  mill  has  been  erected  upon  a 
stream  for  a  long  period  of  time,  it  gives 
the  owner  the  right  to  have  the  water  flow 
to  and  from  the  mill  in  the  manner  in  which 
it  has  been  accustomed  to  flow  all  the  time. 
The  owner  is  not  bound  to  use  the  water  in 
the  precise  manner,  or  apply  it  to  the  same 
mill. 

8<iunders  v.  Newman,  1  Barn,  ft  Aid. 
261 ;  Gould,  Waters,  3d  ed.  §  234,  p.  464. 

Messrs.  Hubert  Williams  And  War- 
ner ft  Iiaadoiit  for  appellees: 

Defendant  must  so  use  his  property  as 
not  to  injure  his  neighbor. 

Whitney  v,  Bartholomew,  21  Conn.  218; 
Grady  v.  WoUner,  46  Ala.  381,  7  Am.  Rep. 
593 ;  Hurlhut  v.  McKone,  55  Conn.  41,  3  Am. 
St.  Rep.  17,  10  Atl.  164;  Kaspar  v.  Dawson, 
71  Conn.  410,  42  Atl.  78. 

The  question  as  to  whether  the  acts  com- 
plained of  constitute  a  nuisance  is  one  of 
fact  to  be  determined  by  the  trier. 

Stowe  y.  Miles,  39  Conn.  428;  Bumham 
V.  Hotchkiss,  14  Conn.  318;  Bierce  v,  Sharon 
Electric  Light  Co,  73  Conn.  301,  47  Atl. 
324. 

Plaintiffs  having  proved  a  special  and  pe- 
culiar injury  by  reason  of  the  defendant, 
they  were  entitled  to  the  judgment  for  dam- 
ages, and  to  the  injunction  granted. 

Bigelow  v.  Hartford  Bridge  Co.  14  Conn. 
565,  36  Am.  Dec.  502;  Wheeler  v.  Bedford, 
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64  Conn.  244,  7  Atl.  22;  Kaspar  v.  Dawson. 
71  Conn.  410,  42  Atl.  78;  Nolan  v.  New 
BHtain,  69  Conn.  678,  38  Atl.  703. 

Hamersley,  J.,  delivered  the  opinion  of 
the  court: 

It  is  alleged  by  the  defendant  and  ad- 
mitted by  the  plaintiff  that  the  defendant  is, 
and  for  more  than  twenty  years  last  past 
has  been,  the  owner  of  the  dam,  which  is 
found  to  have  existed  for  nearly  one  hundred 
years,  and  to  have  been  used  by  its  owners 
for  the  purpose  of  storing  water  to  the  full 
capacity  of  the  dam  and  drawing  off  the 
water  thus  stored  as  occasion  required.  It 
is  also  foimd  that  during  the  years  men- 
tioned in  the  complaint  the  defendant  has. 
from  July  15th  to  October  1st,  substantially 
drawn  off  all  the  water  stored  for  use  by 
the  dam, — i.  e.,  to  the  depth  of  about  4  feet 
at  its  gate;  that  when  the  water  is  drawn 
off  to  this  extent  the  bottom  of  the  pond  at 
several  points  is  exposed  to  the  sun  and 
air;  that  one  of  the  portions  thus  exposed 
is  opposite  land  owned  by  the  plaintiff,  and 
the  exposure  of  this  portion  has  caused  an 
appreciable  injury  to  the  plaintiff's  said 
property,  for  which  injury  the  defendant  is 
liable.  It  is  not  found  that  drawing  off 
the  water  to  the  depth  o{  2  feet  would  cause 
this  injury,  and  it  plainly  appears  that 
drawing  off  the  water  to  some  extent  might 
not  harm  the  plaintiff.  The  judgment  per- 
petually enjoins  the  defendant  against  any 
exercise  of  his  admitted  right  to  draw  off 
the  water  during  the  periods  mentioned,  al- 
though some  exercise  of  that  right  can  work 
no  injury  to  the  plaintiff,  and  for  this  rea- 
son the  judgment  is  plainly  erroneous. 

It  appears  that  the  defendant  is  the  owner 
of  a  dam  and  water  privil^e  at  the  outlet 
of  Long  pond,  and  this  property  includef^ 
the  power  of  storing  the  water  flowing 
through  the  land  on  which  the  dam  standi 
to  the  capacity  of  the  dam,  and  of  letting 
the  water  flow  through  its  open  gates  as  the 
owner  may  desire,  and  includes  that  quali- 
fied ownership  in  the  water  stored  which 
the  law  recognizes.  This  property  is  sub- 
ject to  the  rights  belonging  to  oUier  ripa 
rian  owners  as  owners  of  the  land  and  their 
rights  acquired  by  appropriation  or  con- 
tract, but  is  in  other  respects  similar  to  an\ 
property  held  in  absolute  ownership.  It  ap- 
pears that  the  plaintiff  in  1894  purchased  a 
piece  of  land  adjoining  and  bounded  by  the 
shore  of  Long  pond.  On  this  land  the  plain* 
tiff,  shortly  after  its  purchase,  built  a  house 
for  a  summer  residence.  The  real  subetanoe 
of  the  plaintiff's  cause  of  action,  as  stated 
in  the  complaint  and  determined  by  the 
court,  is  this:  The  uncovered  condition 
of  Long  pond  in  the  immediate  neighbor- 
hood of  the  plaintiff's  house  results  in  the 
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private  nuisance  describee}  in  the  complaint, 
namely,  offensive  stenches  unhealthy  to  the 
plaintiff  and  other  inmates  of  her  house, 
^d  injuriously  affecting  the  value  of  her 
land.  This  uncovered  condition  of  the  pond 
is  caused  by  the  defendant's  act  in  drawing 
off  the  water  stored  by  his  dam,  and  the  de- 
fendant is  therefore  liable,  whether  owner  of 
the  dam  or  not,  to  the  plaintiff,  for  the  in- 
jury caused  by  this  nuisance.  The  ultimate 
conclusion  of  the  court  is  this :  The  defend- 
ant drew  off  the  water  of  Long  pond,  as 
alleged,  and  such  acts  constituted  and  cre- 
ated a  nuisance,  and  entitled  the  plaintiff 
to  damages  on  account  of  the  appreciable 
injury  thereby  caused  her  property.  Upon 
the  trial  the  defendant  claimed  and  asked 
the  court  to  rule  that  the  law  is  so  that 
where,  in  the  natural  and  necessary  use  of  a 
mill  pond,  it  is  necessary  in  the  summer 
months  so  to  draw  down  the  water  as  to 
expose  some  portions  of  the  bottom  of  the 
pond,  persons  who  purchase  property  and 
live  near  the  pond  after  it  has  been  estab- 
lished and  used  cannot  object  to  such  use 
on  the  ground  that  bad  odors  arise  from 
such  use.  The  court  unqualifiedly  overruled 
this  claim,  and  in  doing  so  plainly  erred. 
Bieroe  v.  Sharon  Eleotrio  Light  Co.  73 
Conn.  300,  47  Atl.  324;  State  v.  Sunapee 
Dam  Co.  70  N.  H.  458,  59  L.  R.  A.  65,  50 
Atl.  .108.  We  think  this  error  was  mate- 
rial, and  seriously  injured  the  defendant. 

The  conclusion  of  the  court  subjects  the 
defendant's  property  to  diminution  or  de- 
struction, because  its  continued  existence  is 
inconsistent  with  the  full  enjoyment  by  the 
plaintiff  of  her  property,  and  because,  when 
such  inconsistency  exists  between  property 
such  as  the  defendant's  (i.  e.,  a  dam  and 
water  privilege)  and  property  such  as  the 
plaintiff's  (that  is,  land  in  the  neighbor- 
hood of  a  mill  and  water  privilege),  the  for- 
mer property  must  be  held  and  enjoyed  in 
subordination  to  the  latter.  It  is  evident 
that  in  reaching  such  a  conclusion  the  law 
determining  the  character  and  incidents  of 
the  defendant's  property  shoiild  be  accurate- 
ly understood  and  correctly  applied.  The 
owner  of  land  on  both  sides  and  bed  of  a 
natural  stream  of  water  not  navigable  may 
erect  a  dam  to  create  power  to  operate  mills 
and  machinery.  He  cannot  do  this  so  as 
to  interfere  with  the  right  of  proprietors  of 
lands  below  to  the  natural  flow  of  the  wa- 
ter, nor  so  as  to  throw  back  the  water  up- 
on the  lands  of  those  above  without  their 
consent;  but,  subject  to  these  limitations,  he 
may  detain  the  water  by  a  dam  so  as  to 
create  an  artificial  pond  or  enlarge  a  natur- 
al one,  and  use  the  water  thus  stored  for 
his  own  purposes.  He  may  open  his  gates 
and  use  the  water  a  few  miles  below  as 
well  as  at  the  outlet  of  the  dam.  He  may 
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lease  or  grant  the  water  to  a  lower  riparian 
proprietor,  and  may  use  the  water  for  any 
purpose,  provided  he  does  not  thereby  inter- 
fere with  the  rights  of  other  proprietors, 
either  above  or  below  him.  Such  a  dam 
and  water  privilege,  with  its  incidental 
rights,  constitutes  property  favored  by  the 
law  since  earliest  times.  Holyoke  Water- 
Potoer  Co,  v.  Lyman,  15  Wall.  500,  21  L. 
ed.  133;  Smith  v.  Agatoam  Canal  Co,  2  Al- 
len, 366;  Whittier  v.  Cocheoo  Mfg.  Co,  9 
N.  H.  454,  458,  32  Am.  Dec.  382;  Nuttall  v. 
Braoewell,  L.  R.  2  Exch.  1;  Miner  v.  (HI- 
mour,  33  L.  T.  98.  Not  only  has  such  prop- 
erty been  always  favored  by  the  public  pol- 
icy of  this  state,  but  in  later  years  the  pow- 
er of  eminent  domain  has  been  pushed  to  its 
limits  in  authorizing  the  acquirement  of 
such  property  through  proceedings  for  con- 
demnation. Assuming,  for  the  moment, 
that  such  property  may  become,  by  the  mere 
fact  of  its  existence,  the  occasion  of  a  pri- 
vate nuisance  injurious  to  the  property  of 
neighboring  landowners,  so  as  to  make  its 
owner  liable  in  damages  to  such  landowners, 
especially  when  he  is  chargeable  with  mali- 
cious or  wanton  disregard  of  their  interests, 
it  is  evident  that  in  determining  the  ques- 
tion of  such  liability  all  the  facts  and  cir- 
cumstances must  be  weighed  in  their  rela- 
tion to  the  law  which  establishes  a  dam  and 
water  privilege  as  property,  and  defines  its 
incidents.  In  the  present  case  it  is  appar- 
ent from  the  action  of  the  court  in  overrul- 
ing the  defendant's  claim  of  law,  as  well 
as  from  the  whole  finding,  that  the  law  rel- 
ative to  this  peculiar  property  in  a  dam 
and  water  privilege  was  not  duly  regarded 
in  drawing  the  inferences  from  evidence  and 
from  the  facts  found  as  well  as  in  reach- 
ing the  ultimate  conclusion.  The  error 
complained  of  indicates  that  the  material 
conclusions  of  the  court  may  have  been,  and 
probably  were,  influenced  to  the  detriment 
of  the  defendant  by  an  erroneous  view  of  the 
law,  and  must  therefore  be  treated  as 
vitiating  the  whole  judgment. 

It  was  suggested  in  argument  that  the 
paragraph  in  the  finding  which  states  that 
in  the  year  1900,  with  his  own  hands,  the 
defendant  opened  the  gate  of  the  dam,  and 
permitted  the  water  stored  to  flow  out  to 
the  same  extent  and  with  similar  effect  up- 
on the  plaintiff's  propei-ty,  as  in  the  former 
years  mentioned,  for  no  apparent  purpose 
unless  to  assert  his  legal  right  to  draw  off 
the  water  as  against  any  legal  right  in  the 
plaintiff  to  have  the  water  stored  to  the 
height  of  the  dam,  is  sufficient  to  support 
at  least  that  part  of  the  judgment  which 
gives  the  plaintiff  damages.  It  may  be 
doubtful  whether,  upon  the  pleadings,  the 
defendant  having  established  his  ownership 
of  the  dam  nnd  water  privilege,  and  that 
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during  the  years  1897,  1898,  and  1890  he 
had,  in  pursuance  of  his  legal  right,  used  the 
water  drawn  from  the  dam  for  operating 
mills  located  at  a  point  2  miles  below  its 
outlet  and  owned  by  the  Sharon  Electric 
Light  Company,  which  paid  him  for  the 
power,  the  court  could  properly  render  judg- 
ment only  for  the  damage  that  might  have 
been  caused  by  this  single  act;  but,  if  it 
had  the  power,  it  has  not  rendered  such  a 
judgment.  The  judgment  for  damages 
covers  the  injury  to  the  plaintiff's  property 
caused  by  the  defendant's  drawing  off  the 
water  from  his  dam  from  1807  to  1900,  and 
it  is  evident  that  the  erroneous  view  of  the 
law  which  influenced  the  court  in  drawing 
inferences  from  testimony  and  in  reaching 
the  conclusion  that  the  property  of  the 
plaintiff  was  injured  and  the  defendant  was 
liable  for  this  injury  affected  its  conclusion 
in  respect  to  damage,  including  any  that 
may  have  been  suffered  in  the  year  1000. 

There  is  error.     The  judgment  of  the  Su- 
perior Court  is  reversed,  and  the  cause  re- 
•  manded   for   further  proceedings  according 
to  law. 

All  concur. 


Bianca  RINCICOTTI,  Admrx.,  etc., 

V. 

JOHN      J.      O'BRIEN      CONTRACTING 
COMPANY,  Appt. 

(77  Conn.  617.) 

1.  There  1m  no  diMttnctton  betvreen  the 
coimtrncttoii  of  the  appltancea  for- 
niithed  for  the  Hue  of  a  servant  and 
their  maintenance,  so  far  ns  the  right 
of  the  master  Is  concerned  to  absolve  him- 
self from  llnMllty  for  Injuries  by  furnishing 
sal  table  materials  to  a  competent  person,  to 
be  used  for  that  purpose. 

2.  The  proximate  eanae  of  the  Injury  of 
a  servant  by  the  fall  of  a  derrick 
because  of  the  breaking;  of  a  spliced  rope 
Is  not  the  failure  to  Insert  thimbles  Into  the 
loops  of  tbe  splice,  but  the  failure  to  Inspect 
the  rope  for  the  purpose  of  determining  its 
condition,  and  to  repair  it  after  it  has 
become  chafed  and  worn  by  use.  where  there 
is  nothing  to  show  that  the  splice  is  not  suf- 
ficiently stron}?,  without  the  inimbles.  to  do 
the  work  required  of  it,  but  falls  because  of 
the  wear  due  to  continued  use. 


NoTH. — As  to  master's  duty  to  inspect  iip- 
pllances  and  places  of  work,  including  right  to 
delegate  such  duty,  see  also  note  to  Walkowskl 
V.  Penokee  &  (1.  Tonsol.  Mines.  41  L.  R.  A.  74. 
109,  and  the  later  cases,  in  this  series,  of  Mc- 
Gnlre  v.  Bell  Teleph.  Co.  52  L.  R.  A.  4;J7 : 
Smith  V.  Krie  R.  Co.  00  L.  R.  A.  302:  and 
Twombly  v.  Consolidated  Electric  Light  Co.  04 
L.  R.  A.  5.11. 

As   to  duty   to  Inspect  materlnl   to  be  used 
In  bridge,  see  Lafayette  Bridge  Co.  ▼.  Oisen, 
54  L.  R.  A.  33. 
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3.  The  master  1«  bound  to  malce  reaaoa* 
able  InapecUoa  of  appllaaees  aaed  to 

aid  his  servants  in  their  work,  and  he  cannot 
relieve  himself  from  the  consequences  of  his 
failure  to  do  so  by  delegating  the  duty  to 
competent  employees. 

4.  The  admlMMlon  of  CT'ldenee  of  tbe 
ase,  at  the  time  of  death,  of  the  parents 
of  one  killed  by  accident,  for  the  purpose  of 
showing  his  expectation  of  life,  although  er- 
roneous l)ecause  of  remoteness,  is  not  ground 
for  new  trial. 

(March  0,  1005.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Fairfield 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  her  husband.    Affirmed. 

Statement  by  Preatloe,  J.: 

The  defendant  was  engaged  in  building  a 
stone  retaining  wall  along  the  Naugatudc 
river,  in  Ansonia.  One  Toole  was  the  su- 
perintendent of  the  work,  and  had  charge 
thereof  and  of  the  men  employed  upon  it. 
The  plaintiff's  intestate  was  a  mason  so 
employed,  and  foreman  of  the  masons.  For 
the  prosecution  of  the  work  the  defendant 
used  a  heavy  steam-hoisting  derrick,  having 
a  mast  50  feet  in  height  and  a  boom  58 
feet  long,  operated  by  what  is  known  as  a 
"bull  wheel.**  By  its  use  the  defei;idant 
was  enabled  to  lift  the  heavy  blocks  of 
stone,  of  which  the  wall  was  constructed, 
from  the  cars,  and  swing  them  into  position 
upon  the  wall.  The  derrick  rested  upon  a 
foundation  prepared  for  it,  and  was  sup- 
ported in  its  upright  position  by  twisted 
wire  cables  which  radiated  in  various  di- 
rections from  the  top  of  the  mast  to  secure 
points,  where  they  were  fastened.  As  the 
construction  of  the  wall  progressed  so  far 
that  the  boom  would  no  longer  serve  at  the 
point  where  stones  were  desired  to  be 
placed,  the  derrick  was  moved  and  relo- 
cated. Work  upon  the  wall  had  been  in 
process  for  some  time  when  the  intestate  re- 
ceived his  injuries,  and  two  such  reloca- 
tions had  been  made.  Toole  was  an  expert 
derrick  rigger,  and  it  was  a  part  of  his 
duty,  and  his  duty  alone,  to  take  care  and 
charge  of  the  derrick,  including  its  loca- 
tions, removals,  and  preparation  for  use. 
The  masons  had  no  duty  in  thst  regard.  At 
the  time  of  the  last  location  of  the  derrick, 
which,  like  the  others,  was  made  under 
Toole's  direction,  and  about  one  month  prior 
to  the  accident,  it  was  supported  in  position 
by  six  cables,  varying  from  186  to  413  feet 
in  length.  One  of  them  was  360  feet  in 
length,  and  extended  from  the  masthead 
across  the  river,  where  it  was  made  fast  to 
a  tree.  Owing  to  the  distance  which  this 
cable  had  in  the  former  locations  of  the 
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derrick  been  required  to  span,  Toole  had 
spliced  it.  The  new  conditions  necessitated 
the  same  extension,  and  the  spliced  cable 
was  used,  the  point  of  splicing  being  about 
15  or  20  feet  from  the  tree  and  across  the 
river.  The  splice  was  made  by  doubling 
back  the  end  of  each  piece  of  the  cable,  in- 
serting one  of  the  loops  thus  formed  into 
the  other,  and  fastening  each,  and  thus 
doubled  back  to  the  cable  by  iron  clamps  of 
approved  design.  Interlocked  loops  were 
thus  made.  As  the  result  of  the  use  of  the 
derrick  after  the  splicing,  and  the  constant 
strain  and  friction  at  the  points  of  contact 
within  the  loops,  these  parts  of  the  cable 
had,  before  the  accident,  become  chafed 
and  worn,  and  some  of  the  strands  had 
parted.  At  the  time  of  the  accident  the 
derrick  was  being  used  to  carry  a  stone  into 
position.  When  tlie  stone  was  in  mid  air, 
said  cable  parted  at  the  worn  and  weakened 
part  within  one  of  the  loops.  As  the  result, 
the  derrick  fell,  striking  the  intestate. 
Toole  never  at  any  time  inspected  the  cable 
to  ascertain  its  condition.  In  making  cable 
spl icings  such  as  have  been  described,  it  is 
customary  and  prudent  to  place  a  device 
called  a  "thimble"  in  each  of  the  loops 
in  such  manner  as  to  furnish  the  bearing 
in  both  directions.  By  the  use  of  the  thim- 
bles the  cables  are  prevented  from  bending 
as  sharply  as  they  otherwise  would,  the 
tension  is  distributed,  and  the  friction  and 
chafing  obviated.  Added  strength  and  dur- 
ability are  thus  obtained.  There  were  suit- 
able thimbles  furnished  by  the  defendant  in 
a  chest  upon  or  near  the  premises,  which 
fact  was  known  to  Toole. 

Messrs,  Seymour  C«  Loomls  and  Earn- 
est C.  Simpaoa  for  appellant. 

Messrs,  Joltn  J.  Cullinan  and  Stiles 
Judsoiiy  Jr.,  for  appellee: 

The  test  as  to  whether  one  acts  as  a  vice 
principal  or  as  a  fellow  servant  is  the  na- 
ture of  the  duties  to  be  performed,  and  not 
the  grade  of  employment. 

Sullivan  v.  "New  York,  N,  H,  d  H.  R,  Co. 
62  Conn.  210,  25  Atl.  711;  McElligott  v 
Randolph,  01  Conn.  157,  29  Am.  St,  Rep. 
181,  22  Atl.  1094;  Jackson  v.  Norfolk  d  W. 
R.  Co.  43  W.  Va.  380,  46  L.  R.  A.  337,  27 
S.  E.  278,  31  S.  E.  258;  Baltimore  d  O,  R. 
Co,  V.  Baugh,  149  U.  S.  387,  37  L.  ed.  781, 
13  Sup.  a.  Rep.  914. 

The  duty  of  the  master  is  not  discharged 
by  anything  short  of  actual  performance. 

McElligott  V.  Randolph,  61  Conn.  157,  20 
Am.  St.  Rep.  181,  22  Atl.  1094. 

Until  the  agent  in  fact  acts  up  to  the  lim- 
it of  the  duty  of  his  master  to  act,  the 
master's  duty  is  not  done. 

Wilson  V,  WilUmantic  Linen  Co.  50  Conn. 
433,  47  Am.  Rep.  653 ;  Laning  v.  New  York 
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C.  R.  Co.  49  N.  Y.  521,  10  Am.  Rep.  417; 
Hough  V.  Texas  d  P.  R,  Co,  100  U.  S.  218, 
25  L.  ed.  615;  Davis  v.  Central  Vermont 
It,  Co.  55  Vt.  84,  45  Am.  Rep.  590;  Ford  v. 
Fitchburg  R,  Co.  110  Mass.  260,  14  Am. 
Rep.  598;  Brodeur  v.  Valley  Falls  Co.  16  R. 
i.  450,  17  Atl.  54;  Wood,  Mast.  &  S.  p.  871. 

The  servant  is  not  bound  to  inspect  ap- 
pliances before  using  them,  but  assumes  the 
risk  only  of  such  defects  as  are  in  fact 
known  to  him,  or  are  patent  and  obvious. 

Darrigan  y,.New  York  d  N.  E.  R,  Co.  52 
Conn.  299,  52  Am.  Rep.  590;  Oerrish  v.  New 
Haven  Ice  Co,  63  Conn.  16,  27  Atl.  235; 
Kelly  V.  New  Haven  8,  B,  Co.  74  Conn.  347, 
57  L,  R.  A.  494,  92  Am.  St,  Rep.  220,  50 
Atl.  871. 

The  duty  of  maintaining  sound  instrumen- 
talities while  in  use  by  the  servant,  which 
involves  the  duty  of  reasonable  inspection, 
is  obligatory  on  the  part  of  the  master. 

Moore  v.  Wabash,  8t.  L.  d  P.  R.  Co.  85 
Mo.  688;  Bailey  v.  Rome,  W.  d  0,  R.  Co. 
139  N.  Y.  302,  34  N.  E.  918. 

The  duty  of  inspection  is  affirmative,  and 
must  be  continuously  fulfilled  and  positively 
performed. 

Brann  v.  Chicago,  R,  I,  d  P.  R.  Co.  53 
Iowa,  595,  30  Am.  Rep.  243,  6  N.  W.  5; 
Chesson  v.  John  L.  Roper  Lumber  Co.  118 
iV.  C.  59,  23  S.  E.  925;  Ocean  S.  8.  Co  v. 
Matthews,  86  Ga.  418,  12  S.  E.  632;  Ar- 
mour V.  Brazeau,  191  111.  117,  60  N.  E.  904; 
Comben  v.  Belleville  Stone  Co.  59  N.  J.  L. 
226,  36  Atl.  473. 

This  is  a  nonassignable  duty,  and  cannot 
be  delegated  so  as  to  release  the  master 
from  responsibility. 

Louisville,  E,  d  8t,  L,  Consol,  R.  Co.  v. 
Utz,  133  Ind.  205,  .32  N.  E.  881 ;  Bahcock  v. 
Old  Colony  R.  Co.  150  Mass.  467,  23  N.  E. 
325;  1  Labatt,  Mast.  &  S.  p.  241 ;  Jackson 
V.  Norfolk  d  W.  R.  Co.  43  W.  Va.  380,  46  L. 
R.  A.  337,  27  S.  E.  278,  31  S.  E.  258. 

Where  the  master  assumes  to  furnish  his 
servant  a  complete  instrument  or  Apparatus 
for  the  performance  of  his  work,  the  servant 
has  nothing  to  do  with  the  question  of  the 
original  sufficiency  of  its  parts,  or  of  their 
subsequent  preservation,  unless  a  defect  is 
obvious. 

Shanny  v.  Androscoggin  Mills,  66  Me.  420 ; 
Hough  v.  Texas  d  P.  R.  Co.  100  U.  S.  213, 
25  L.  ed.  612;  Lehigh  Valley  R.  Co.  v.  Kis- 
zel,  25  C.  C.  A.  566,  -61  U.  S.  App.  265.  80 
Fed.  470;  Eureka  Co.  v.  Bass,  81  Ala.  200, 
60  Am.  Rep.  152,  8  So.  216;  Jager  v.  Cali- 
fornia Bridge  Co.  104  Cal.  542.  38  Pac.  413; 
Wells  V.  Coe,  9  Colo.  159,  11  Pac.  50:  Sny- 
der v.  Cleveland.  C.  C.  d  St.  L.  R.  Co.  60 
Ohio  St.  487,  54  N.  E.  475;  1  Labatt,  Mast. 
A  S.  p.  228;  1  Shearm.  &  Redf.  Neg.  S  194; 
McNeil  V.  The  Para,  56  Fed.  241  :  Dyer  v. 
Pittsburg  Bridge  Co,  198  Pa.  183, -47  Atl. 
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979;  Donnelly  v.  Booth  Bros,  d  B,  I,  Oran- 
ite  Co.  90  Me.  Ill,  37  Atl.  874;  MoChiigan 
y.  Beatty,  186  Pa.  329,  40  Atl.  490;  Bier  ▼. 
Standard  Mfg.  Co.  130  Pa.  447,  18  Atl.  637 ; 
Baker  v.  Allegheny  Valley  R.  Co.  95  Pa. 
211,  40  Am.  Rep.  634;  Yaw  v.  Whitmore,  46 
App.  Div.  422,  61  N.  Y.  Supp.  733,  Af- 
finned  in  167  N.  Y.  605,  60  N.  E.  1123; 
Briody  v.  The  Persian  Monarch,  49  Fed. 
669;  Ashley  Wire  Co.  v.  Meroier,  61  111. 
App.  487 ;  Tangney  v.  J.  B.  Wilson  d  Co.  87 
Mich.  455,  49  N.  W.  666;  Honifus  v.  Cham- 
hershurg  Engineering  Co.  196  Pa.  47,  46 
Atl.  259;  Woods  V.  Chicago  d  O.  T.  R.  Co. 
108  Mich.  397,  66  N.  W.  328;  Houston  v. 
Brush,  66  Vt.  332,  29  Atl.  380;  Fuller  v. 
Jewett,  80  N.  Y.  46,  36  Am.  Rep.  575; 
Brenna/n  v.  Berlin  Iron  Bridge  Co.  74  Conn. 
389,  60  Ail.  1030. 

The  intestate,  as  a  stone  mason,  intent 
only  upon  transferring  the  stones  from  the 
car  to  the  wall  and  there  laying  them, 
had  nothing  to  do  with  the  construction, 
inspection,  and  repair  of  the  appliances 
that  were  being  operated. 

1  Labatt»  Mast.  &  S.  p.  595;*  Benzing  v. 
Steimcay  d  Sons,  101  N.  Y.  547,  6  N.  E. 
449;  1  Shearm.  &  Redf.  Neg.  S  185&; 
Crowley  t.  Cutting,  165  Mass.  436,  43  N. 
E.  197. 

The  intestate  had  a  right  to  assume 
that  Toole,  as  a  competent  and  skilled  der- 
rick rigger,  had  properly  secured  the  der- 
rick, and  that  it  was  safe  to  engage  in  the 
work  of  operating  the  same. 

Buzzell  V.  Laconia  Mfg.  Co.  48  Me.  113, 
77  Am.  Dec.  212;  TeoMW  d  P.  R.  Co.  v.  Archi- 
bald, 170  U.  S.  665,  42  L.  ed.  1188,  18 
Sup.  Ct.  Rep.  777;  Delude  v.  St.  Paul  City 
R.  Co.  55  Minn.  63,  56  N.  W.  461 ;  Bergin 
V.  Southern  New  England  Teleph.  Co.  70 
Conn.  65,  39  L.  R.  A.  192,  38  Atl.  888. 

The  Massachusetts  rule  that  supplying 
loose  appliances  and  proper  supervision  by 
a  competent  representative  will  exempt  the 
master   from   liability   stands   alone. 

1  Labatt,  Mast.  &  S.  1639;  1  Shearm.  & 
Redf.  Neg.  8  177 ;  Darrigan  v.  New  York  d 
N.  B.  R.  Co.  52  Conn.  305.  52  Am.  Rep.  590. 

Preatloe,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  intestate,  while  acting  as 
the  defendant's  servant,  received  injuries, 
from  which  he  died,  by  reason  of  the  fall  of 
an  instrumentality  used  in  the  work  upon 
which  he  was  employed.  The  injuries  were 
not  occasioned  by  any  negligence  in  the  use 
of  the  instrumentality.  The  instrumental- 
ity was  not  one  whose  construction,  prepa- 
ration, adaptation  for  use,  care,  or  inspec- 
tion entered  into  the  performance  of  the  in- 
testate's work  or  duty,  or  was  it  an  inci- 
dent of  it.  Fraser  v.  Red  River  Lumber 
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Co.  45  Minn.  235,  47  N.  W.  785;  BurnB  v. 
Sennett,  99  Cal.  303,  33  Pac.  916;  Rffiin- 
son  V.  'George  F.  Blake  Mfg.  Co.  143  Mass. 
528,  10  N.  E.  314;  Richards  T.  Hayes,  17 
App.  Div.  422,  45  N.  Y.  Supp.  234;  Labatt, 
Mast.  &  S.  S  589.  It  was  a  mechanical  ap- 
paratus furnished  by  the  master  to  oo-oper- 
ate  with  and  facilitate  the  intestate  and  his 
fellow  masons  in  the  work  upon  which  they 
were  engaged.  The  duty  of  the  defendant 
as  master,  under  such  circumstances  and  in 
respect  to  such  an  instrumentality,  was  to 
use  reasonable  care  to  provide  one  which 
should  be  reasonably  safe  for  the  work  to 
which  it  was  to  be  put  McElligott  v. 
Randolph,  61  Conn.  157,  29  Am.  St.  Rep. 
181,  22  Atl.  1094;  Oerrish  y.  New  Haven 
Ice  Co.  63  Conn.  16,  27  Atl.  235.  This 
duty  was  a  continuing  one,  and  included 
that  of  •  maintenance.  Hough  v.  Texas  d 
P.  R.  Co.  100  U.  S.  213,  25  L.  ed.  612; 
Shanny  v.  Androscoggin  Mills,  66  Me.  420: 
Ford  V.  Fitohburg  R.  Co.  110  Mass.  240,  14 
Am.  Rep.  598;  Tiemey  v.  Minneapolis  d  8t. 
L.  R.  Co.  33  Minn.  311,  53  Am.  Rep.  35, 
23  N.  W.  229;  Indiana  Car  Co.  v.  Parker, 
100  Ind.  181 ;  Moore  v.  Wabash,  St.  L.  d  P. 
R.  Co.  85  Mo.  588;  Bailey  v.  Rome,  W.  d 
0.  R.  Co.  139  N.  Y.  302,  34  N.  E.  918.  The 
duty  of  maintenance  necessarily  involved 
that  of  reasonable  inspection  and  repair. 
Union  P.  R.  Co.  v.  Daniels,  152  U.  S.  684, 
38  L.  ed.  597,  14  Sup.  Ct.  Rep.  756;  Tier^ 
ney  v.  Minneapolis  d  St.  L.  R.  Co.  33  Minn. 
311,  53  Am.  Rep.  36,  23  N.  W.  229;  Armour 
V.  Braaeau,  191  111.  117,  60  N.  E.  904;  Com- 
ben  V.  Belleville  Stone  Co.  69  N.  J.  L.  226, 
36  Atl.  473;  Munch  v.  Great  Northern  IL 
Co.  76  Minn.  61,  77  N.  W.  641;  LouisviUe, 
E.  d  St.  L.  Consol.  R.  Co.  v.  Viz,  133  Ind. 
265,  32  N.  E.  881 ;  Richmcmd  d  D.  R.  Co.  V. 
Burnett,  88  Va.  538,  14  S.  E.  372, 

The  defendant  says  that  the  cause  of  the 
accident  was  the  failure  to  insert  thimbles 
in  the  loops  made  in  splicing  the  cable,  and 
argues  therefrom  that,  as  their  absence  was 
due  to  the  failure  ojf  Toole,  the  superin- 
tendent, to  insert  them,  and  as  the  defend- 
ant had  provided  sufficient  thimbles  to  be 
used  when  needed,  it  had  not  failed  in  its 
duty  as  master,  and  the  intestate's  injuries 
were  the  consequence  of  the  negligence  of 
Toole  in  respect  to  his  service  as  the  intes- 
tate's fellow  servant.  This  contention  is 
unsound  in  both  its  premise  and  the  conclu- 
sions drawn  therefrom.  It  is  enough  for 
our  present  purpose  to  pursue  at  length  the 
first  of  these  dual  propositions.  In  thus 
limiting  our  discussion,  however,  we  do  not 
wish  our  silence  to  imply  our  assent  to  the 
legal  principle  which,  in  so  far  at  least  as 
maintenance  and  repair  are  oonoemed,  is 
vigorously  urged  upon  us,  to  wit,  that  a 
master  upon  whom  rests  the  duty  of  using 
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reasonable  care  to  provide  and  maintain  for 
the  use  of  his  servants  in  their  work  rea- 
sonably safe  mechanical  instrumentalities 
may  perform  that  duty  by  furnishing  to  a 
fit  and  competent  agent  the  materials  or 
parts  out  of  or  by  means  of  which  the  in- 
strumentality as  a  working  entity  can  be 
either  created  or  maintained,  and  that  for 
the  shortcomings  of  the  agent  in  his  utiliza- 
tion or  failure  to  utilize  this  material  or 
these  parts  the  master  assumes  no  respon- 
sibility. In  so  far  as  the  defendant's  con- 
tention assumes  that  there  is  a  difference,  as 
respects  the  master's  duty,  between  con- 
struction and  maintenance,  it  is  without 
foundation.  To  whatever  extent  the  con- 
tention is  carried,  it  also  involves  princi- 
ples which  have  had  the  repeated  disap- 
proval of  this  court.  The  master's  duty  re- 
quires performance.  It  may  be  performed 
in  person,  or  by  one  delegated  to  that  end. 
In  either  event,  the  thing  required  must  be 
done.  Delegation  to  a  fit  and  competent 
agent  is  not  su£9eient.  Wilson  v.  Williman' 
tio  Lvnm  Co.  50  Ck>nn.  433,  47  Am.  Rep. 
653 ;  MoElligott  v.  Randolph,  61  Conn.  157, 
29  Am.  St.  Rep.  181,  22  Atl.  1094;  OerrxBh 
V,  New  Haven  Ice  Co.  63  Conn.  16,  27 
Atl.  236. 

Let  us  return  now  to  the  defendant's 
premise  that  the  proximate  cause  of  the  in- 
jury complained  of  was  the  superintendent's 
failure  to  place  thimbles  in  the  loops  of  the 
splice.  It  is  doubtless  true  that,  had  thim- 
bles been  inserted  in  making  the  splice,  the 
cables  would  not  by  use  have  become  so 
worn  and  defective  at  the  points  of  tension 
that  they  would  have  parted  when  they  did. 
To  this  extent  the  failure  to  insert  the  thim- 
bles was  without  doubt  the  cause — but  the 
remote  one—of  the  accident.  The  proxi- 
mate cause,  however,  was  the  worn  and  de- 
fective condition  into  which  the  cables  had 
been  suffered  to  lapse  by  being  used  for  a 
considerable  period  of  time  without  such 
repair  or  replacement  as  was  necessary,  in 
view  of  the  way  in  which  the  splice  was 
made,  to  maintain  the  requisite  condition  of 
strength.  The  cable  as  spliced  was  not  able 
to  stand  as  great  a  strain  as  one  spliced 
with  thimbles,  but  it  does  not  appear  that 
without  them  it  was  not  originally  suffi- 
ciently strong  to  do  the  work  required  of  it. 
Its  original  strength  became  dissipated  as 
the  consequence  of  wear  and  tear  and  a  fail- 
ure in  the  duty  of  maintenance.  The  worn 
and  weakened  condition  wich  resulted  may 
not  have  been  known  to  the  defendant  or 
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its  superintendent,  and  apparently  was  not, 
as  it  is  found  that  no  inspection  was  made. 
But  that  is  of  no  legal  consequence,  since 
it  is  found  that  it  was  so  apparent  that  an 
inspection  would  have  revealed  it.  In  other 
words,  the  failure  which  was  the  true  proxi- 
mate cause  of  the  parting  of  the  cable,  and 
thus  of  the  intestate's  injuries,  was  one  in 
the  master's  duty  of  reasonable  inspection. 
The  manner  of  the  splice  was  known,  for 
Toole  made  it;  the  consequences  thereon  of 
wear  were  palpable,  and  therefore  such  as 
the  defendant  and  Toole  were  bound  to  an- 
ticipate. The  duty  of  inspection  was  one  to 
be  exercised  in  the  light  of  these  conditions. 
The  facts,  therefore,  disclose  a  clear  Tailure 
on  the  part  of  the  defendant,  as  master, 
in  the  performance  of  its  duty  towards  the 
intestate. 

If  it  be  suggested  that  the  cable  was,  by 
the  manner  of  the  splice,  inherently  weak 
and  thus  defective,  the  master  is  not  thereby 
exonerated.  In  that  event,  his  failure  in 
the  duty  of  using  reasonable  care  to  provide 
reasonably  safe  instrumentalities  only  as- 
sumes a  slightly  different  aspect;  but  it  is 
the  same  duty.  The  duty  of  the  master  is 
the  same  in  its  essence  whether  it,  in  a 
given  case,  assumes  the  immediate  form  of 
original  provision,  maintenance,  or  inspec- 
tion as  an  incident  of  maintenance.  All 
are  involved  in  the  general  duty  of  provision, 
which,  as  we  have  seen  is  a  continuing  one 
and  an  unchanging  one. 

Three  rulings  upon  the  admission  of  evi- 
dence are  assigned  as  erroneous.  Only  one 
is  pursued  in  the  brief.  The  intestate's 
widow  being  upon  the  stand,  the  court  per- 
mitted the  plaintiff  to  ask  her  the  age  of  his 
parents  at  their  death,  as  bearing  upon  his 
health  and  constitution.  Her  reply  was 
seventy-eight  and  seventy  years,  respective: 
ly.  Rulings  of  this  character,  where  the 
vice,  if  any,  in  the  evidence  offered,  is  re* 
moteness,  can  seldom  be  of  sufficient  con- 
sequence to  warrant  the  granting  of  a  new 
trial.  Much  must  be  left  to  the  discretion 
of  the  court.  State  v.  Kelly,  77  Conn.  266, 
58  Atl.  705.  This  ruling  furnishes  no  ex- 
ception to  the  general  rule. 

None  of  the  corrections  which  the  defend- 
ant claims  should  be  made  in  the  finding  as- 
sumes any  importance,  in  view  of  our  con- 
clusions. 

There  ia  no  error. 

All  coneor. 
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Re  ESTATE  OF  Thomas  Mifflin  JONES,  Jr., 
Deceased. 

(211  Pa.  364.) 

1.  The  procnrlngr,  by  the  legatee,  of  an 
ahMolnte  divorce  subsequeDt  to  the  execu- 
tion of  the  will,  does  not  cause  the  Inpse  of 
a  legacy  which  testator  creates  for  his  **wife*' 
by  name. 

2.  The  flrrantli&v  of  an  abaolvte  divorce 
doe*  not  revoke  by  implication  a  legacy  In 
the  will  of  the  husband  in  favor  of  the  wife. 

{MitcheU,  Ch.  J.,  disaenU.) 

(April  10,  1005.) 


APPEAL  by  the  Fidelity  Title  &  Trust 
Company,  guardian  of  Thomas  M. 
Jones,  3d,  from  a  decree  of  the  Orphans' 
Court  of  Allegheny  County  dismissing  ex- 
ceptions to  the  allowance  of  a  claim  to  a 
legacy  under  the  will  of  Thomas  Mifflin 
Jones,  Jr.,  deceased.    Affirmed. 

The  amount  for  distribution  was  in  the 
neighborhood  of  $600,000.  A  claim  to  share 
in  this  under  the  will  of  the  testator  was 
presented  by  his  former  wife. 

Miller,  J.,  the  auditing  judge,  after  set- 
ting out  the  stipulation  as  to  the  facts,  con- 
tinued as  follows: 

"The  question  presented  is  new.    Careful 


Note. — Effect  of  divorce  to  revoke  gift  hy  loilL 

I.  Introductory,  940. 
II.  When  Htatus  mentioned  in  will  oontroU. 

a.  In  yeneval,  040. 

b.  When  legatee  U  mentioned  by  name, 
941. 

III.  Effect  of  lapse  of  time  "between  divorce 

and  testator* e  death,  042. 

IV.  Effect  of  property  settlement,  943. 

I.  Introductory. 

From  tbe  few  decisions  upon  this  question  in 
Eni;lnnd  and  in  this  country,  it  Ih  plain  that 
the  courts,  while  talcing  into  consideration  all 
relovsnt  clrcum8tances  fending  to  throw  light 
upon  the  testator's  intention,  refrain  as  s 
rule  from  Interfering  with  the  right  of  a  di- 
vorced legatee  to  take  under  a  will  executed 
prior  to  the  granting  of  the  divorce,  unlesx 
from  the  language  of  the  will  it  is.  In  the  court's 
opinion,  obviously  testator's  Intention  that  the 
gift  shall  not  go  to  a  legatee  occupying  the 
changed  relntlon  resulting  from  a  divorce, 
or  unless,  from  some  other  circumstance,  the 
coiirt  is  irresistibly  convinced  that  not  to 
decree  an  implied  revocation  in  regard  to  the 
divorced  legatee  on  account  of  the  divorce 
would  be  to  allow  something  entirely  contrary 
to  the  testator's  desire  and  intention.  Under 
such  circumstances  only  is  the  doctrine  of  im- 
plied revocation  applied. 

This,  it  seems,  is  the  proper  course,  for,  if 
a  testator  bad  notice  of  divorce  proceedings 
affecllng  a  legntee.  and  therenfter  mnde  no 
change  In  his  will  regarding  him  or  her  when 
there  was  sufScIent  time  and  oppoi*tnnity  In 
which  to  do  so,  the  presumption  Is  strong  that 
his  will  expi*eR.«ed  his  wishes  and  Intentions, 
and'  any  Interference  by  the  courts,  except 
under  the  circumstances  above  indicated,  would 
be  an  unwarranted  and  unjustifiable  extension 
of  the  doctrine  of  implied  revocation. 

II.  When  status  mentioned  in  will  controls, 

a.  In  general. 

While  there  is  strong  ground  for  the  pre- 
sumption thiit  If,  nfier  a  divorce,  there  was 
opportunity  and  time  in  which  a  testator 
might  have  changed  his  will  In  regard  to  the 
divorced  legatee,  and  omitted  to  do  so,  he  did 
not  care  to  make  any  cliange,  on  the  other 
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hand,  there  is  the  possibility  that  he  might  have 
labored  under  the  supposition  that  the  changed 
status  of  the  legatee,  resulting  from  the  di- 
vorce, would  of  Itself  revoke  his  gift.  When, 
however,  the  legatee  is  specifically  named,  al- 
though also  referred  to  as  "huslMind"  or  **wlfe,'' 
the  testator  would  hardly,  in  so  importani  a 
matter,  be  Justified  In  resting  upon  his  belief 
that  his  gift  had  been  revoked  by  virtue  of 
the  divorce  proceedings  alone,  when  he  could 
so  easily,  If  he  had  desired,  have  made  changes 
which,  without  question,  would  set  forth  his 
Intentions;  and  the  application  by  the  courts 
of  the  doctrine  of  implied  revocation  would, 
under  such  circumstances,  seem  to  be  un- 
warranted. Re  Jo.nes  and  the  similar  earlier 
decisions  (II..  b)  show  that  the  courts  have 
proceeded   upon    the  alx>ve   principle. 

But  if  the  legatee  is  not  mentioned  by  name 
In  the  will,  or  even.  If  so  mentioned,  is  fur 
ther  described  as  "widow,"  or  otherwise  re- 
ferred to  in  such  a  way  that  the  status  of 
marriage  is.  so  far  as  can  be  Judged  from  the 
language  of  tne  will  itself.  Intended  to  exist  as 
a  condition  of  the  gift,  then  there  is  a  greater 
possibility  that  tlie  testator  might  have  omitted 
to  act,  under  the  supposition  that  the  di- 
vorce of  Itself  operated  to  revoke  his  gift: 
and  under  such  circumstances  the  courts  have. 
In  a  few  Instances,  applied  the  dactrlne  of  im- 
plied revocation. 

Thus,  a  will  providing  that.  In  case  the  wife 
of  testatrix's  son  should  survive  him,  an  annual 
payment  should  be  made  to  her  during  her 
widowhood,  was  construed  to  mean  tnat  the 
wife  must  occupy  that  status  or  condition  at 
the  time  of  the  son's  death  so  as  to  become 
his  widow.  In  order  to  benefit  nnuer  the 
will ;  and,  therefore,  that  a  decree  of  divorce 
operated  to  defeat  her  rl'^hts  therein.  Bell  v. 
Smalley,  45  N.  J.  Eq.  478,  18  Atl.  70. 

The  bequest  of  an  annuity  to  a  wife  by 
name,  *'so  long  as  she  should  continue  my 
widow  and  unmnrried,"  was  held  to  be  ren- 
dered inoperative  by  a  decree  snlisequently  ob- 
tained by  her  rendering  the  marriage  null  ah 
initio,  on  the  ground  that  the  status  of  widow- 
hood was  a  condition  of  Inception  and  a  measure 
of  the  duration  of  the  gift.  Boddlngton  t. 
Clalrat.  L.  U.  25  Ch.  Div.  085,  following  the 
lower  court  decision  reported  in  L.  B.  22  Oh. 
DIv.  597.  48   r..  T.  N.  S.  110. 

But  the  decisions  right  at  this  point  are 
not  harmonious.     Thus,  where  a  will  provided 
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research  shows  no  adjudication  by  the  su- 
preme court  of  this  state  under  the  same 
conditions. 

"Counsel  for  the  guardian  contend  that, 
owing  to  the  changed  relations  of  the  testa- 
tor after  his  will  was  made,  and  the  decree 
of  divorce  was  entered  against  him,  abso- 
lutely severing  and  making  null  and  void 
the  marriage  relationship,  that  the  law  im- 
plies a  revocation  of  his  will  as  to  this  be- 
quest; that  the  presumption  is  that  he 
^x>uld  not  have  intended  the  disposition  of 
his  property,  made  before  his  relations  with 
his  then  wife  were  changed,  to  still  con- 
tinue after  the  relations  by  decree  of  abso- 
lute divorce  were  severed ;  that  the  bequest 
of  one  third  of  his  estate  was  not  to  Mary 
Brown  Jones  as  an  individual  only,  but  to 


Mary  Brown  Jones,  his  wife;  that  the  be- 
quest so  made  to  her  was  by  reason  of  the 
marriage  relation. 

"The  contention  of  counsel  for  the  claim- 
ant is  that,  as  to  the  identification  of  the 
beneficiary,  the  will  speaks  from  its  date 
when  the  claimant  was  testator's  wife; 
that  the  word  'wife'  identifies  the  bene- 
ficiary, but  does  not  imply  any  condition; 
that  the  divorce  did  not  render  the  legacy 
either  void  or  lapsed;  and  that  the  lapse 
of  time  between  the  date  of  divorce  and  tes- 
tator's death — ^about  twenty  months — with- 
out changing  the  will  is  conclusive  of  his 
fixed  intention  to  confer  upon  her  the  bene- 
fit given  by  the  will.  Implied  revocation  of 
wills  is  an  ingrafted  heritage  from  the  com- 
mon law.     When  the  conditions  after  the 


for  the  payment  of  an  Income  to  a  son.  or,  in 
case  of  his  death  his  wife  siirvivlng  him,  to 
**the  widow*'  of  the  son  so  long  as  she  should 
so  ramain,  it  was  held  that  the  words,  "his 
wife"  and  "his  widow"  referred  to  the  w6man 
who  occupied  thnt  relation  at  the  time  the  will 
was  made,  notwithstanding  they  were  subse- 
quently divorced  and  the  son  married  another, 
who  survived  him.  Pavis  v.  Kerr,  3  App.  Dlv. 
322.   38   N.    Y.    Supp.   387. 

Somewhat  similarly,  under  a  will  devising 
property  in  trust  to  a  daughter,  and  after  her 
death  "In  trust  for  any  husband  with  whom 
she  micrht  intermarry,  if  he  should  survive  her," 
one  who  had  married  the  daughter,  obtained  a 
divorce  from  her,  and  subsequently  remarried, 
was  held  entitled  to  take  under  the  will,  «inc<' 
he  fulfilled  all  the  words  of  the  bequest,  there 
being  no  expression  of  any  Intention  upon  the 
part  of  the  testator  that  he  must  be  her  hus 
band  at  the  date  of  death  in  order  to  take 
Bullmoi-e  v.  Wynter,  L.  R.  22  Ch.  Dlv.  610. 
48  Fi.  T.  N.  S.  300.  Thia  case,  however,  was 
disapproved  In  Tlltchlns  v.  Morrieson,  Ij.  R.  40 
Ch.  Dlv.  30,  which  held  that,  under  a  will  be 
queathing  a  share  of  testator*8  residuary  per- 
sonal estate  in  trust  for  his  son  and  after  his 
death  in  trust  to  pay  the  income  thereof  for 
life  to  any  wife  of  the  son,  a  wife  from  whom 
the  son  had  obtained  an  absolute  divorce  cannot 
claim  a  life  Interest,  although  the  son  died 
without  having  remarried,  since  the  life  inter 
est  was  to  commence  at  the  death  of  the  son, 
and  she  was  not  at  that  moment  in  the  status 
and  position  of  a  wife. 

b.  When    legatee  is   mentioned   hy  name. 

If,  however,  the  testator,  in  making  the  be- 
4|ue8t,  mentions  by  name  the  husband  or  wife 
who  is  the  legatee  of  the  gift,  besides  referring 
to  him  or  her  as  "husband"  or  "wife,"  ii 
seems  Justifiable,  from  the  decisions  as  they 
stand,  tofrether  with  Re  .Tones,  to  lav  down  as 
a  rule  that,  under  such  circumstances,  the 
fact  of  a  subsequent  divorce  will  not  affect 
the  legatee's  right  to  benefit  under  the  will, 
since  the  words  "wife"  or  "husband"  will 
t>e  regarded  as  falsa  if emonst ratio,  and  not 
words  implying  a  condition  that  the  legatee 
must  occupy  that  relation  in  order  to  receive 
the  gift.  This  conclusion  has  been  reached 
In  a   number  of  decisions. 

Thus,  a  legacy  willed  to  his  wife  by  name. 
«9  L.  R.  A. 


by  a  (estntor.  was  upheld,  although  she  subse- 
quently obtained  a  decree  declaring  the  mar> 
rlage  null.  This  decision  was  upon  the  ground 
that  the  gift  of  the  legacy  to  her  ^wawlfa  was 
only  a  falsa  tiemonstratio,  the  description  of 
wife  being  merely  to  point  out  the  individnaL 
Boddington  v.  Clariat,  L.  R.  25  Ch.  Div.  686, 
following  the  lower  court  decision  reported  in 
L.  R.  22  Ch.   Div.  597. 

So  where,  by  a  will,  testator  beqtieathed  an 
annuity  to  his  son  and  son's  wife  jointly,  and, 
in  case  his  son  should  die  leaving  "Eliza,  his 
wife,  bim  surviving,"  to  her  as  long  as  she 
should  continue  unmarried,  the  fact  that  the 
son  obtained  an  absolute  divorce  from  his 
wife  was  held  not  to  prevent  her  from  re- 
ceiving the  annuity  bequeathed  in  the  will 
so  long  as  she  remained  unmarried,  since  she 
was  the  person  clearly  described  and  designated 
therein.  Knox  v.  Wells,  48  L.  T.  N.  S.  655, 
31  Week.  Rep.  5.59. 

And  where  a  will  provided  for  the  payment  of 
an  income  to  testator's  nephew  by  name,  and 
•*Rebeccrt,  his  wife,"  a  subsequent  divorce  will 
not  operate  so  as  to  effect  the  wife's  right  to 
benefit  under  the  will,  since  she  is  distinctly 
named  therein,  and  the  words  "his  wife"  are  to 
be  taken  as  mere  words  of  description.  Bul- 
lock V.  ZiUey,  1  N.  J.  Lq.  489. 

And  so,  a  bequest  of  the  income  of  a  certain 
sum  to  be  paid  to  the  husband  of  the  tes- 
tator's daughter  if  he  should  survive  her,  the 
will  mentioning  him  by  name,  remains  a  valid 
and  subsistent  trust  although  the  husband 
and  wife  were  divorced.  The  court  says:  "We 
may  conjecture,  but  we  cannot  be  certain,  that 
the  inducing  cause  of  the  provision  for  Thomas 
Waller  was  that  he  was  the  husband  of  the 
testator's  daughter.  The  relationship,  however, 
could  not  have  been  the  sole  motive,  since  the 
q:ift  is  to  the  individual  by  name,  and  not  to 
him  simply  as  husband."  Mellon's  Estate,  28 
W.  N.  C.  120. 

And  similarly,  where  a  testator  bequeathed 
money  in  trust  for  his  son,  and,  in  case  of  the 
letter's  death,  that  the  trust  be  continued  for 
the  use  and  benefit  of  the  son's  wife,  naming 
her;  and  where,  during  the  testator's  lifetime, 
the  son  and  wife  were  divorced  upon  the  wife's 
application, — such  divorce  does  not  operate 
to  prevent  her  from  receiving  the  benefit  of 
the  trust  so  provided  for  by  will.  Sharpe's 
Estate,  15  W.  N.  C.  419.  The  fact  that  the 
wife  was  mentioned  in  the  will  by  name,  and 
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making  of  the  will  produce  a  change  in  the 
testator's  previous  obligations  and  duties 
there  may  arise  a  reasonable  presumption  of 
a  change  of  intention  in  his  mind.  4  Kent, 
Com.  64.  The  doctrine  is  stated  and  adopt- 
ed in  Young's  Appeal,  39  Pa.  115,  80  Am. 
Dec.  613,  as  follows:  'If  the  testator's  cir- 
cumstances be  so  altered  that  new  moral 
testamentary  duties  have  accrued  to  him 
subsequently  to  the  date  of  the  will,  such  as 
may  be  presumed  to  produce  a  change  of 
intention,  this  will  amount  to  an  implied 
revocation.  .  .  .  This  principle  gives 
the  fundamental  reason  of  all  the  positive 
rules  of  law  we  have  on  this  subject.  .  .  . 
The  positive  rules  are  given  sometimes  by 
statute  and  sometimes  by  judicial  decision.' 
But  the  fact  in  this  case  involved  an  ante- 
nuptial settlement  and  the  subsequent  birth 
of  issue  after  date  of  the  will.  The  revoca- 
tion of  the  will  under  the  facts  does  not  ap- 
ply here.  Lansing  v.  Baynes,  06  Mich.  10, 
35  Am.  St.  Rep.  546,  54  N.  W.  090,  is  the 
leading  case  apparently  sustaining  the 
gpiardian's  contention,  and  is  worthy  of  ex- 
tended notice.  The  parties  were  married  in 
1864.  The  wife  obtained  an  absolute  de- 
cree of  divorce  in  1889.  The  husband  died 
in  1801.  They  executed  mutual  wills  in 
1881,  identical  in  language,  each  devising 
all  their  property  to  the  other.  She,  by 
agreement,  became  custodian  of  both  wills 


until  the  divorce^  when  she  destroyed  hers, 
and  she  retained  his,  which  action  was  un- 
known to  him.  In  1889,  pending  the  di- 
vorce suit,  she  and  he  made  a  division  of 
his  property,  he  conveying  to  her  eertais 
real  estate,  she  releasing  her  interest  in  the 
remainder  to  him.  At  the  same  time  an 
agreement  was  executed  by  them  in  which 
he  conveyed  to  her  certain  personal  prop- 
erty. She  released  him  from  all  demand  of 
every  sort,  agreeing  to  pay  her  own  ex- 
penses in  the  divorce  proceedings,  it  being 
stated  in  the  above-recited  agreement  that  it 
and  the  deeds  recited  were  intended  as  a 
property  settlement  between  them.  After 
his  death  she  probated  his  will,  and  under 
it  claimed  the  husband's  estate.  Her  claim 
was  denied,  the  court  saying,  inter  alia: 
*The  natural  presumption  arising  from  these 
changed  relations  is  the  reasonable  one,  and 
the  one  which  in  law  implies  a  revocation. 
.  .  .  To  hold  the  will  unrevoked  under 
these  circumstances  would  be  repugnant  to 
that  common  sense  and  reason  upon  which 
law  is  based.'  The  foregoing  is  one  of  the 
few  adjudicated  cases  involving  the  effects 
of  a  divorce  upon  the  precise  point  at  is- 
sue; but  it  differs  from  this,  that  there  had 
been  a  settlement  of  the  property  rights  of 
the  parties ;  the  court,  after  commenting  on 
the  effect  of  divorce  and  change  of  relation, 
saying:     'It  is  not,  in  my  judgment,  the 


was  tbe  only  person  answerlDg  to  that  descrip- 
tion at  the  date  of  the  will,  was  one  of  the  rea- 
sons which  appealed  to  the  court  in  coming 
to  the  above  conclusion.  It  is  said:  **The 
person  intended  by  testator  was  his  daughter- 
in-law,  Ada,  and  to  add  the  word  *wife* 
was  merely  to  still  more  particularly  identify 
her.  It  was  to  designate  the  person,  and  not 
to  imply  a  condition,  vis.,  that  she  must  be 
the  wife  of  the  son  at  the  time  the  bequest  to 
her  tools  effect.  She  was  his  wife  at  the  date 
of  the  gift  to  her,  and  that  is  all  that  is  neces- 
sary." 

So,  in  Charlton  v.  Miller,  27  Ohio  St  298, 
22  Am.  Rep.  807,  on  tbe  same  day,  bat  prior 
to  their  marriage,  the  prospective  husband 
made  a  will  giving  to  his  intended  wife  by 
name  a  certain  sum.  She  subsequently  aban- 
doned him,  whereupon  he  obtained  a  divorce. 
The  bequest  to  the  wife  was  upheld,  partly 
upon  the  ground  that  it  was  absolute  and  un- 
conditional in  its  terms,  and  was  not  condi- 
tioned upon  her  survivorship  as  his  widow. 

But  if  the  legatee  is  referred  to  as  ••widow,'* 
although  also  by  name,  that  seems  to  be  re- 
garded as  a  designation  by  the  testator  of 
the  status  which  tbe  legatee  must  occupy 
In  order  to  receive  the  gift.  Thus,  in  one  case 
where  the  bequest  was  to  the  wife  by  name 
*^9o  long  as  she  shall  continue  my  widow  and 
unmarried,'*  a  decree  obtained  by  her  ren- 
dering the  marriage  void  ah  initio  was  held  to 
prevent  her  from  receiving  the  gift  on  the 
ground  that  the  status  of  widowhood  was  a 
condition  of  the  inception  and  measure  of  the 
duration  of  the  gift.  Uoddlngton  v.  Clarlat, 
L.  R.  25  Ch.  Dlv.  685,  following  tbe  lower 
09  L.  R.  A. 


court  decision  reported  in  L.  B.  22  Cb.  Dtv. 
597. 

III.  Effect   of  lapBS  of  time  hetwssm  dIvorM 
and  testator's  death. 

The  fact  that,  after  the  granting  of  the  di- 
vorce with  the  knowledge  of  the  testator,  be 
had  ample  time  before  his  death  to  change  his 
will  in  regard  to  the  legatee  affected  by  the 
divorce,  is  a  circumstance  which  is  justly  re- 
garded as  of  great  weight  in  support  of  the 
conclusion  that  be  desired  the  provisions  car- 
ried out  which  were  embodied  In  his  will  at 
the  time  of  his  death. 

A  husband  bequeathed  to  bis  wife  a  sped- 
fled  sum  payable  annually  in  lieu  of  dower. 
The  following  year  he  obtained  a  divorce  from 
her,  and  died  five  years  thereafter.  In  hold- 
ing that  tbe  gift  to  tbe  wife  was  not  revoked 
by  the  divorce  granted,  the  court  declared  that 
coverture  could  not  be  said  to  have  been  the 
sole  motive  or  Inducement  to  the  will,  since, 
after  that  was  taken  away,  It  still  remained 
true  that  the  legatee  had  been  the  testator^* 
wife,  and  was  the  mother  of  his  children ;  and, 
adding  to  this  the  further  facts  which  existed 
in  the  case,  that  the  testator  was  possessed  of 
a  large  estate,  the  provision  for  the  wife  being 
•cm  para  lively  a  mere  pittance,  and  that  he 
lived  nearly  five  years  after  the  divorce,  making 
no  change  in  his  will,  tbe  conclusion  was  de- 
clared well-nigh  irresistible  that  he  did  not 
intend  to  deprive  bis  former  wife  of  the  pro- 
viflion  he  had  made  for  her.  Card  v.  Alexan- 
der, 48  Conn.  492,  40  Am.  Rep.  187. 
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natural  presumption  that,  after  the  testator 
had  settled  with  her^  had  conveyed  to  her 
a  good  share  of  his  property,  and  they  by 
agreement  had  terminated  all  their  prop- 
erty as  well  as  their  marital  relations,  the 
will  executed  nearly  ten  years  before  should 
remain  in  force  and  operate  upon  his  death 
as  a  conyeyance  of  the  remainder  of  his 
property  to  her  to  the  exclusion  of  his 
heirs.' 

"Our  statutes  provide  for  the  revocation 
of  wills — as  to  real  estate  by  some  other 
will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  by  burning,  canceling, 
obliterating,  or  destroying  the  same;  as  to 
personal  estate  in  the  same  manner,  except, 
in  addition,  by  a  nuncupative  will,  made 
under  the  same  circumstances,  committed  to 
writing  in  the  lifetime  of  the  testator,  so 
read  to  and  allowed  by  him;  and  by  the 
marriage,  subsequent  to  the  making  of  a 
will,  of  a  mnn  leavini?  a  widow  and  child  or 
widow  or  child  or  children ;  and  by  the  sub- 
sequent marriage  of  a  single  woman  who 
had  made  her  will.  The  statutes  are  silent 
as  to  the  revocation  of  wills  in  any  other 
manner.  The  language  that  'no  will  shall 
be  revoked,'  except  as  therein  provided,  in- 
dicates a  strong  implication  that  any  other 
revocation  is  prohibited.  In  Walker  v. 
Hall,  34  Pa.  483,  the  court,  after  declaring 
the  well-recognized  rules  of  revocation,  con- 


tinues: 'It  is  clear,  therefore,  that  all  our 
rules  in  such  cases  are  statutory  ones,  estab- 
lished by  the  legislature,  by  which  the  com- 
mon law  has  been  either  repealed  or  altered 
or  enforced  by  positive  legislative  sanction, 
and  therefore  not  open  to  the  doctrine  of  im- 
plied presumption.'  In  Heise  v.  Heise,  31 
Pa.  246,  is  said:  'Yet,  under  the  13th  sec- 
tion, that  which  was  once  a  perfect  will 
must  ever  remain  such  unless  repealed,  al- 
tered, or  destroyed  in  some  one  of  the  modes 
designated  in  the  act.  Those  modes  are  ex- 
clusive of  all  others.'  So,  also,  Diaon'a  Ap- 
peal, 56  Pa.  424.  There  is  no  doubt  that  as 
to  the  beneficiary  intended  this  will  speaks 
from  its  date.  2  Jarman,  Wills,  p.  320; 
Gardner,  Wills,  p.  432;  Anahuta  v.  Miller, 
81  Pa.  212.  This  person  was  Mary  Brown 
Jones.  The  words  'my  wife,'  prefixed  to  the 
name,  do  not  imply  any  condition.  Theo- 
bald, Wills,  p.  210.  Testator  did  not  stipu- 
late that  she  should  continue  to  be  his 
wife  while  he  lived,  and  his  widow  upon  his 
death,  as  a  condition  precedent.  The  name 
will  prevail  if  there  is  a  person  fully  answer- 
ing to  it,  even  though  there  be  a  description 
and  no  one  answers  to  it.  'The  mere  fact 
that  a  gift  is  made  to  a  named  legatee  in  a 
certain  character,  as,  for  instance,  to  my 
wife  A,  does  not  avoid  the  legacy,  if  the  leg- 
atee does  not  happen  to  fill  the  character." 
Theobald,    Wills,    p.    214.    In    BuUook   v. 


The  fact  that  the  will  might  easily  have  been 
ezpresRiy  revoked,  and  that,  on  the  contrary, 
the  testator  made  no  change  In  It  for  nearly  five 
years  after  he  was  abandoned  by  his  wife  be- 
fore be  obtained  a  divorce  from  her,  and  more 
than  four  years  after  the  divorce  before  his 
death,  was  regarded  by  the  court  as  a  stron? 
reason  In  support  of  this  conclusion  upholding 
the  bequest  made  In  the  will  to  the  wife  before 
the  divorce  was  granted.  Charlton  v.  Miller, 
27  Ohio  St.  208,  22  Am.  Rep.  807. 

So,  the  fact  that  testator  survived  the  di- 
vorce some  time,  and  died  without  making  any 
alteration  In  his  will,  was  one  of  the  reasons 
which  led  the  court  to  uphold  the  legacy  in 
Sharpe*s  Estate,  IR  W.  N.  C.  419. 

IV.  Bftect  of  property  aetilement. 

A  settlement  of  property  rights,  made  be- 
tween the  parties  at  the  time  of  the  divorce 
proceedings,  is  a  circumstance  which,  in  one 
Instance  at  least,  was  deemed  a  strong  element 
in  favor  of  the  Implied  revocation  of  the  will. 

I'hns,  the  facts  showed  that  a  husband  and 
wife  while  living  together  executed  mutual  wills 
identical  In  language,  he  devising  all  his  prop- 
erty to  her  and  she  devising  all  her  property 
to  him.  She  took  possession  of  both  wills,  and 
preserved  them  until  a  decree  of  divorce  was 
rendered  In  her  favor,  after  which  she  de- 
stroyed her  will.  At  the  time  of  the  divorce 
proceedings  a  property  settlement  was  had  by 
which  the  husband  conveyed  to  the  wife  per- 
sonalty and  realty,  In  consideration  of  which 
she  released  blm  from  all  demands  of  every 
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nature.  In  holding  that  the  husband's  will 
was  revoked  by  implication  of  law  on  account 
of  the  changed  relations  of  the  parties,  the 
court  bases  its  conclusion  largely  upon  tne 
ground  that  the  property  settlement  raised  the 
natural  presumption  that  the  husband  Intend- 
ed to  make  no  further  provision  for  his  wife. 
It  Is  said:  **To  hold  the  will  unrevoked  under 
these  circumstances  would  be  repugnant  to 
that  common  sense  and  reason  upon  which  law 
Is  based.  I  do  not  think  the  common  law  is 
so  unbending  as  to  lead  to  this  result.  .  '.  . 
The  natural  presumption  arising  from  these 
changed  relations  Is  the  reasonable  one,  and  the 
one  which  in  law  Implies  a  revocation.  The 
question  Is  not  to  be  controlled  by  a  possible 
presumption,  but  by  the  reasonable  presumption. 
The  possibility,  therefore,  that  the  deceased 
might  have  desired  that  the  remainder  of  his 
property  should  go  to  his  divorced  wife,  cannot 
be  considered  in  determining  the  question  of 
an  Implied  revocation  In  this  case.  Such  dis- 
position of  his  property  would  be  unusual  and 
contrary  to  common  experience.*'  Lansing  v. 
Elaynes,  95  Mich.  16,  35  Am.  St  Rep.  545,  54 
N    W.  699. 

But  in  Baacke  v.  Baacke,  50  Neb.  18,  69 
N.  W.  303,  the  subsequent  granting  of  a  di- 
vorce to  the  wife  of  a  testator,  and  the  settle- 
ment of  her  property  rights.  It  Is  declared.  wiU- 
not  work  a  revocation  of  the  will;  whether  it 
would  revoke  the  will  as  to  the  wife's  legacy 
is  expressly  not  determined,  since  the  question 
was  not  at  issue. 

M.  M.  M. 
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Zilley,  1  N.  J.  Eq.  489,  testator  directed 
interest  to  be  paid  to  Thomas  Bullock  and 
Rebecca,  his  wife.  They  were  divorced  after 
testator  died.  Held,  the  word  'wife'  was 
descriptive,  designating  the  person,  and 
that  Rebecca  took  under  the  will.  Judge 
Penrose,  in  Mellon'a  Estate,  28  W.  N.  C. 
120:  We  may  conjecture,  but  we  cannot 
be  certain,  that  the  inducing  cause  of  the 
provision  for  this  claimant  was  that  she  was 
testator^s  wife.  We  do  know  she  is  the  in- 
dividual in  testator's  mind  when  the  will 
was  executed.  Tlie  case  of  Charlton  v.  Mill- 
er,  27  Ohio  St.  208,  22  Am.  Rep.  307,  arose 
under  the  provisions  of  testator's  will  be- 
queathing to  'my  intended  wife,  Elizabeth 
Jennings,  the  sum  of  one  thousand  dollars, 
to  be  paid  to  her  by  my  executors  one  year 
after  my  decease.'  The  execution  of  the  will 
was  followed  by  the  marriage  of  testator 
with  the  legatee.  Eight  months  thereafter 
she  deserted  him.  Five  years  later  he  ob- 
tained a  divorce  on  the  ground  of  such  de- 
sertion, and  he  died  five  years  after  the  di- 
vorce. Held,  in  awarding  the  legacy  to  the 
claimant,  that,  'undoubtedly  the  contemplat- 
ed marriage  of  the  parties  and  a  desire  to 
make  a  provision  for  the  plaintiff  as  his 
wife  were  prompting  causes  of  the  will,  but 
whether  these  were  the  only  motives  .  .  . 
we  cannot  tell.  ...  To  defeat  the  be- 
quest we  must  then  not  only  add  to  the 
will  conditions  that  are  neither  expressed 
nor  necessarily  implied  therein,  but  must 
rebut  the  presumption  against  any  intended 
revocation  of  the  will  arising  from  tiie  tes- 
tator's acquiescence  therein  for  nearly  five 
years  after  he  was  abandoned  by  his  wife  be- 
fore he  obtained  a  divorce.'  In  Sharpe'a 
Estate,  15  W.  N.  C.  419,  testator  created  a 
trust  for  his  son,  he  to  receive  the  interest 
during  life,  and,  in  case  of  his  death,  for  the 
use  and  bnefit  of  his  wife,  Ada,  and  child, 
or  children,  in  the  same  manner  until  the 
children  att^Jned  lawful  age,  when  the  cor- 
pus was  to  be  divided  equally  between  the 
wife,  Ada,  and  children,  Jind  in  case  of  no 
surviving  children  the  half  pnrt  of  the  cor- 
pus to  the  son's  wife,  Ada,  the  other  half  to 
testator's  surviving  children.  The  will  was 
dated  October  5,  1871,  at  which  time  the 
testator  was  living  with  his  son  and  the 
son's  wife,  Ada,  On  October  19,  1872,  in 
the  lifetime  of  the  testator,  upon  the  appli- 
cation of  the  wife,  they  were  divorced  a  vin- 
culo, having  no  children.  The  son  was  re- 
married, and  died  leaving  a  widow,  Emma, 
and  child.  The  divorced  wife,  Ada,  remar- 
ried, and  was  living  with  her  second  hus- 
band at  the  time  of  the  adjudication.  The 
auditing  judge,  Hanna,  P.  J.,  awarded  one 
half  the  corpus  to  the  legatee,  Ada,  hold- 
ing that  the  effect  of  the  divorce  was  im- 
material, referring  to  Burton  v.  Sturgeon, 
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34  L.  T.  N.  S.  706;  Fitzgerald  v.  Chapman, 
33  L.  T.  N.  8.  587;  Bullmore  v.  Wynter,  48 
L.  T.  N.  8.  309;  the  court  further  stating 
that,  the  testator  survived  the  divorce  mak- 
ing no  alteration  in  his  will,  that  the  di- 
vorce did  not  convert  the  legacy  into  a 
lapsed  or  void  legacy.  The  court,  by  Judge 
Penrose,  affirmed  the  adjudication  on  an  ad- 
ditional and  different  theory,  but  it  did  not 
disturb  the  conclusions  stated  by  the  audit- 
ing judge.  In  the  recent  case  of  Broum  v. 
Ancient  Order  of  U.  W.  208  Pa.  101,  57  Atl. 
176,  the  facts,  as  stated  in  the  opinion,  are: 
John  P.  Brown,  in  October,  1877,  became  a 
member  of  a  subordinate  lodge  of  the  An- 
cient Order  of  United  Workmen,  and  had  a 
benefit  certificate  insuring  his  life  in  the 
sum  of  $2,000,  payable  at  his  death  to  Mat- 
tie  Brown,  his  wife.  In  1893  she  obtained 
an  absolute  divorce  from  him,  and  in  the 
same  year  he  married  Annie  Z.  Whaley.  He 
died  December  22,  1901,  leaving  to  survive 
his  widow,  Annie  Z.  Brown,  with  one  child ; 
three  children  of  his  first  wife,  Mattie 
Brown,  the  beneficiary,  who  also  survived, 
and  who  had  possession  of  the  benefit  cer- 
tificate. No  change  was  made  in  the  bene- 
ficiary. The  decedent  had  contributed 
toward  the  support  of  his  divorced  wife  and 
her  children  until  his  death.  The  judgment 
in  favor  of  the  divorced  wife,  the  beneficiary 
named,  was  sustained.  True,  the  facts  are 
somewhat  different,  and  the  adjudication  of 
the  rights  of  the  parties  in  passing  upon  the 
charter  and  laws  of  this  beneficial  organiza- 
tion are  not  similar  to  the  questions  raised 
under  this  will;  still  this  similarity  does 
exist:  At  the  time  she  was  made  benefici- 
ary she  was  his  wife.  She  was  within  the 
class  recognized  by  the  laws  of  the  society. 
At  the  time  of  his  death  she  was  not  his 
wife.  The  divorce  severed  their  relationi*. 
Brown  could  have  changed  his  beneficiary. 
That  he  did  not  had  its  weight  in  the  deci- 
sion of  the  court,  Mr.  Justice  Mestrezat 
saying:  'It  is  manifest  .  .  .  that  John 
P.  Brown  intended  that  his  first  wife  should 
continue  to  be  the  beneficiary  .  • 
after  they  had  been  separated  by  the  di- 
vorce proceedings.  .  .  .  The  divorce  was 
granted  eight  years  before  his  death.  Yet 
he  allowed  these  years  to  go  by  without  a 
surrender  of  the  policy  and  a  change  of  the 
beneficiary,  or  without  disclosing  any  desire 
to  make  such  change.  .  .  .  Under  the 
21  rcum stances  it  is  evident  that  he  never  in- 
tended or  desired  to  exercise  his  power  of 
appointment,  and  thereby  deprive  hia  first 
wife  of  the  benefit  of  the  policy  issued  by 
the  defendant  company.* 

"The  contention  that  the  divorce  abso- 
lutely severed  the  marriage  relations  is  cor- 
rect. If  this  claim  were  based  on  that  rela- 
tion alone,  it  would  be  summarily  dismissed. 
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But  it  arises  from  an  entirely  different 
cause.  Its  basis  is  the  deliberate,  mature 
act  of  the  testator^  made  when  the  end  of 
the  marriage  relation  had  begun;  an  act 
that  he  continued  to  ratify  during  tl^e 
months  that  the  divorce  proceedings  were 
pending,  in  every  step  of  which  he  had  no- 
tice, which  act  he  continually  reaffirmed 
during  the  long  period  after  the  divorce, 
ending  only  with  his  death.  It  does  not  fol- 
low that^  because  the  divorce  made  these 
parties  as  strangers  to  each  other,  so  far  as 
their  marital  rights  were  concerned,  that 
therefore  the  testator's  deliberate  act  in 
making  his  devise,  which  did  not  necessa- 
rily depend  on  the  marriage  relation,  a  void 
or  lapsed  devise.  The  facts  here  do  not 
bring  this  case  within  the  rule  that  the  law 
works  a  revocation  w^here  the  changed  rela- 
tions raise  a  reasonable  presumption  of  a 
change  of  intention  in  the  testator's  mind. 
To  strike  down  his  expressed  intention,  and 
substitute  therefor  a  presumption  of  his 
change  of  intention,  would  lead  to  a  result 
unwarranted  in  principle  or  precedent.  Why 
the  testator  did  not  alter  his  will  cannot  be 
known.  He  had  almost  two  years  in  which 
to  change  it.  Although  divorced,  the  devi- 
see was  not  a  stranger  to  him  or  to  his 
blood.  She  was  the  mother  of  his  only 
child.  Both  remained  unmarried  to  his 
death.  Her  subsequent  marriage  did  not,  so 
far  as  the  record  shows,  enter  into  any  con- 
sideration, and  is  immaterial.  There  was  no 
change  or  alteration  in  his  estate  when  the 
will  took  effect.  The  principal  object  of  his 
bounty,  his  only  son,  who  takes  the  remain- 
der (by  far  the  greater  portion)  of  his 
estate,  still  continued  as  the  chief  object  of 
care.  His  will,  made  after  the  separation, 
taking  effect  at  his  death,  is  presumptive 
legal  evidence  that  he  was  satisfied,  and  so 
intended  the  disposition  of  his  property. 
He  could,  after  the  divorce,  have  made  a 
new  will  with  the  sam3  devise  to  the  same 
person  or  any  other  devise  to  any  other  per- 
son ;  that  he  did  not  do  so  is  persuasive  that 
he  intended  the  devise  to  Mary  Brown  Jones, 
his  former  wife,  the  mother  of  the  child 
bom  to  them  both,  to  remain  in  effect.  In 
Schouler  on  WilU,  §  427,  it  is  said:  *In 
short,  revocation  of  a  particular  will  by 
mere  inference  of  law  or  presumption  is 
limited  to  a  very  few  instances  in  our  mod- 
em practice;  while,  on  the  other  hand, 
changes  in  the  condition  of  the  testator*s 
affairs  or  through  the  mortal  chances  to 
which  both  he  and  his  beneflcinries  are  ex- 
posed may  work  out  a  very  different  settle- 
ment and  distribution  of  his  estate  after  his 
death  from,  what  the  will  purported  to  ar- 
range. Modern  l^islation  itself  repudiates 
in  England  and  many  of  our  states  the 
whole  theory  of  a  presumed  intention  to 
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revoke  on  the  ground  of  an  alteration  in 
circumstances,  and  what  is  left  of  that  the- 
ory  aside  from  such  statutes  it  would  be 
very  difficult  to  say.'  To  hold,  under  the 
facts  in  this  case,  that  the  divorce  revoked 
this  bequest,  would  not  be  in  accordance 
with  statutory  regulation,  and  would  be  ex- 
tending the  doctrine  of  an  implied  revoca- 
tion beyond  any  authoritative  adjudication, 
and  would  be  contrary  to  the  express  and 
implied  intention  of  the  testator." 

Exceptions  to  this  ruling  were  dismissed 
by  the  Orphans'  Court,  Hawkins,  P.  J.,  fil- 
ing the  following  dissenting  opinion : 

"If  Mr.  Jones  had  died  intestate,  it  must 
be  conceded  that  this  claimant  would  have 
had  no  standing  here.  Her  right  to  claim 
in  distribution  would  have  depended  on  the 
continuance  of  the  marital  relation,  and  that 
had  been  terminated  by  her  act  as  complete- 
ly as  though  she  had  died  before  Mr.  Jones. 
The  law  gave  her  the  option  of  qualified  or 
absolute  divorce,  and,  having  chosen  the  lat- 
ter, she  would  voluntarily  have  relinquished 
her  whole  interest  in  his  estate.  The  stat- 
ute of  divorce  prescribes  that,  upon  the  dis- 
solution of  marriage,  'all  and  every  the  du- 
ties, rights,  and  claims  accruing  to  either 
of  the  parties  at  any  time  theretofore  in 
pursuance  of  said  marriage  shall  cease  and 
determine,'  and  to  this  extent  is  part  of  the 
law  of  distribution.  And  why  not  apply 
this  broad  principle  to  wills?  Because,  says 
counsel,  there  can  be  no  implied  revocation 
without  statutory  prescription ;  and  divorce 
is  not  prescribed.  But  it  is  fully  established 
that  change  of  circumstances  raises  a  pre- 
sumption of  change  of  intention,  and  works 
a  revocation  of  a  will ;  and  this  presumption 
is  said  to  be  so  strong  that  it  may  not  be 
rebutted  by  parol  evidence,  on  the  ground 
that  this  would  be  productive  of  the  evils 
which  were  intended  to  be  averted  by  the 
statute  of  fraud.  Marshall  v.  Marshall,  11 
Pa.  430.  There  are  subordinate  reasons 
everywhere,  said  the  court  in  Young*8  Ap- 
peal, 39  Pa.  115,  80  Am.  Dec.  513,  varying 
the  rule  according  to  the  laws  of  descent. 
The  positive  rules  are  given  sometimes  by 
statute  and  sometimes  by  judicial  decision ; 
and  the  most  positive  of  them  are  sometimes 
changed  merely  incidentally  by  a  change  in 
the  laws  of  descent.  For  the  law  does  not 
do  or  require  vain  things.  It  has  according- 
ly been  held  again  and  again  that  testator's 
sale  of  a  thing  specifically  given  is  an  im- 
plied revocation  pro  tanto,  notwithstanding 
the  absence  of  statutory  prescription.  1 
Wms.  Exrs.  242.  So,  it  was  held  in  Carey's 
Appeal,  75  Pa.  201,  that  revocation  may  be 
implied  from  change  of  domicil.  No  one 
can  doubt  that  refusal  to  accept  a  legacy 
will  work  revocation  pro  tanio.  Re  Bryoe, 
104  Pa.  135,  44  Atl.  1076.  And  so  in  Lee^s 
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Estate,  207  Pa.  218,  56  Atl.  425,  it  was  held 
that  a  decree  of  divorce  implied  the  revoca- 
tion of  a  coverture  trust  upon  the  ground 
that  'the  law  has  severed  the  matrimonial 
bond  as  effectually  as  death  could  have 
done.'  If  this  claimant  had  died  before  Mr. 
Jones,  there  can  be  no  doubt  that  the  gift 
must  have  failed^  for  she  would  not  have 
been  within  the  statute  of  lapse;  and  di- 
vorce is  the  equivalent  of  death.  If  divorce 
be  the  equivalent  of  death  in  such  will 
{Flory  V.  Becker,  2  Pa.  St.  470,  45  Am.  Dec. 
610),  it  must  be  so  in  every  will  in  which 
marital  rights  are  involved.  Implied  revo- 
cations, said  Chancellor  Kent  (4  Com.  521), 
'are  founded  upon  the  reasonable  presump- 
tion of  an  alteration  of  the  testator's  mind 
arising  from  circumstances  since  the  making 
of  the  will,  producing  a  change  in  his  previ- 
ous obligations  and  duties.  .  .  There 
is  not,  perhaps,  any  code  of  civilized  juris- 
prudence in  which  this  doctrine  of  implied 
revocation  does  not  exist,  and  apply  when 
the  occurrence  of  new  social  relations  and 
moral  duties  raises  a  necessary  presumption 
of  a  change  of  intention  in  the  testator.'  It 
is  immaterial,  said  the  court  in  Young's  Ap- 
peal, 30  Pa.  115,  80  Am.  Dec.  613,  whether 
this  principle  of  the  common  law  'was  de- 
rived from  the  Roman  law  or  from  /our  hu- 
man instincts  of  justice;  certainly  it  is  now 
a  legitimate  element  of  our  common  law, 
and  we  would  not  have  received  it  but  for 
those  instincts.  The  Romans  received  it  be- 
fore us  because  they  were  before  us,  and  be- 
cause they,  too,  were  human.'  It  seems 
dear,  therefore,  that  there  may  be  implied 
revocation  of  wills  outside  of  statutory  pre- 
scription. 

"The  pivotal  question,  then,  is  whether  or 
not  the  change  of  conditions  since  the  mak- 
ing of  this  will  produced  such  a  change  in 
testator's  previous  moral  obligations  and 
duties  as  raises  a  reasonable  presumption 
of  alteration  of  his  mind,  and  implies  revo- 
cation of  the  bequest  which  he  had  made  to 
his  wife?  If  the  gift  was  made  because  of 
the  existence  of  the  marital  relation,  di- 
vorce would  certainly  take  away  the  reason 
for  it;  and  without  the  reason  which  in- 
spired, the  legatee  could  have  no  equity  to 
claim  it.  It  is  immaterial  whether  her  hus- 
band made  a  will  or  not;  for,  her  applica- 
tion having  been  a  voluntary  and  absolute 
renunciation  of  'all  and  every  the  duties, 
rights,  and  claims  accruing  .  .  in  pur- 
suance of  the  marriage,'  she  took  the  risk, 
and  should  abide  the  consequence.  It  is 
safe  to  assume  that  the  gift  would  not  have 
been  made  if  the  beneficiary  had  not  stood 
in  the  relation  of  wife.  It  may  be  that  Mr. 
Jones's  misconduct  was  so  gross  as  to  justi- 
fy his  wife  leaving  him,  and  that  under  the 
spur  of  remorse  he  made  the  will  as  a  peace 
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offering.  But  it  would  be  asking  too  much 
of  human  nature  to  expect  the  husband  to 
make  such  a  gift  in  anticipation  of  hia  wife'f« 
application  for  divorce  and  remarriage.  The 
natural  presumption  arising  from  these 
changed  relations,'  said  the  court  in  Lan- 
sing V.  Haynes,  95  Mich.  16,  35  Am.  St.  Rep. 
545,  54  N.  W.  699,  'is  the  reasonable  one. 
and  the  one  which  in  law  implies  a  revoca- 
tion. The  question  is  not  to  be  controlled 
by  a  possible  presumption,  but  by  the  rea- 
sonable presumption.  The  possibility,  there- 
fore, that  the  deceased  might  have  desired 
that  the  remainder  of  his  property  should 
go  to  his  divorced  wife,  cannot  be  considered 
in  determining  the  question  of  an  implied 
revocation  in  this  case.  Such  disposition  of 
his  property  would  be  unusual,  and  contrary 
to  common  experience,'  and  the  grounds  of 
divorce  may  be  such  as  to  make  her  claim 
'repugnant  to  that  common  sense  and  rea- 
son upon  which  the  law  is  based.' 

"There  is  obviously  an  essential  difference 
between  a  gift  to  'my  wife,  Mary  Brown 
Jones,'  and  a  gift  to  'Mary  Brown  Jones,' 
without  more.  Irrespective  of  technical 
rules,  no  one  would  hesitate  to  infer  that  the 
first  was  descriptive  of  the  marital  relation, 
and  imported  on  its  face  that  the  gift  was 
made  because  of  that  relation ;  and  that  the 
latter  was  descriptive  of  the  individual,  and 
imported  an  absolute  gift.  The  difference  of 
description  would  imply  difference  in  pur- 
pose. So  there  is  a  material  difference  be- 
tween a  gift  to  a  testator's  wife  and  a  gift 
to  the  wife  of  another  in  this :  That  the  for- 
mer necessarily  implies  recognition  of  a 
marital  duty,  and  is  therefore  dependent  on 
its  continued  existence;  while  the  latter  im- 
plies no  more  than  a  purpose  of  identifica- 
tion of  the  object  of  bounty.  The  question 
in  this  case  is  not  who  was  intended  to  take, 
— for  Mr.  Jones  cannot  be  supposed  to  have 
had  in  contemplation  a  future  wife, — but 
the  character  in  which  this  legatee  was  in- 
tended to  take,  whether  because  of  her  mari- 
tal relation  to  testator  or  simply  aa  an  in- 
dividual. If  given  because  of  the  marital 
relation,  as  the  description  imports,  she  can 
take  it  in  no  other  character  than  as  widow. 
It  is  suggested  that  to  produce  this  effect 
an  express  condition  of  continuance  of  the 
marriage  relation  must  have  been  attached 
to  the  gift ;  but  there  is  no  apparent  reason 
why  an  implied  condition  should  not  be  just 
as  effective;  and  tne  form  of  this  gift  im- 
plies continuance.  •Not  only  does  the  de- 
scription of  the  legatee  import  on  its  face 
a  conditional  gift,  but  the  quantity  of  the 
gift  implies  that  testator  had  in  view  the 
intestate  law,  and  therefore  marital  right, 
as  the  reason.  There  is  a  well -settled  prin- 
ciple that  a  widow  will  be  presumed  to  take 
under  the  intestate  law,  rather  than  under 
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her  husband's  will,  where  her  interest  is  the 
same  in  either  event.  Davi8on*8  Appeal,  95 
Pa.  394.  The  statute  furnishes  the  gen- 
eral rule  of  distribution,  and  the  will  is 
simply  declarative^  and  therefore  no  elec- 
tion is  necessary;  and,  conversely,  the  tes- 
tator must  be  presumed  to  have  given  in  the 
same  right  in  which  this  interest  is  taken 
by  his  widow,  and  therefore  because  of  re- 
lationship to  his  widow  as  such.  While  it 
is  said  that  this  estate  consisted  in  part  of 
realty,  the  natural  inference  is  that  the  gift 
of  'one  third'  of  the  estate,  which  consisted 
largely  of  personalty,  was  suggested  by  the 
intestate  law,  and  that  consequently  Mr. 
Jones  had  in  view  his  wife's  marital  right 
under  that  law  as  distinguished  from  her  in- 
dividual right.  It  was  also  upon  this  prin- 
ciple of  implied  conformity  to  the  intestate 
law  that  bequests  to  a  mother  and  her  chil- 
dren gave  the  mother  but  a  life  estate 
{Hague  v.  Hague,  161  Pa.  643,  41  Am.  St. 
Rep.  900^  29  Atl.  261)  ;  and  a  legacy  by  a 
father  to  a  child  is  understood  as  a  portion, 
because  it  is  a  provision  by  a  parent  for  his 
child  {Miner  v.  Atherton,  35  Pa.  628).  And 
it  is  upon  a  similar  principle  that  a  legacy 
is  considered  to  have  been  given  in  satisfac- 
tion of  a  debt,  rather  than  as  an  independ- 
ent gift,  where  there  is  identity  in  amount. 
An  intent  to  give  because  of  the  marital  re- 
lation is  therefore  apparent. 

"What  Mr.  Jones  did  or  failed  to  do  after 
the  divorce  was  granted  has  nothing  to  do 
with  the  question  involved  here.  If  the  di- 
vorce worked  a  revocation,  it  could  not  be 
republished  in  any  manner  other  than  that 
prescribed  by  the  statute  of  wills.  Many 
wills  have  been  revoked  pro  tanto  by  impli- 
cation— as,  for  example,  in  case  of  ademp- 
tion— without  a  suggestion  that  testator 
was  required  to  make  it  effectual  by  a  writ- 
ten modification  of  his  will.  The  case  of 
Brown  v.  Ancient  Order  of  U,  W,  208  Pa. 
101,  57  Atl.  176,  is  clearly  distinguishable 
from  this  in  that  it  was  based  upon  a  con- 
tract whose  terms  made  change  of  benefici- 
ary dependent  on  the  act  of  the  assured. 
Why  Mr.  Jones  did  not  do  what  he  was  not 
required  to  do,  the  evidence  fails  to  show. 
He  may  not  have  been  in  a  condition  after 
the  divorce  to  have  taken  action,  or  he  may 
have  been  advised  or  thought  it  unneces- 
sary ;  but,  in  any  event,  he  owed  no  duty  to 
this  claimant.  It  may  be  conceded  that 
there  are  English  cases  inconsistent  with 
this  view, — some  of  them  arising  on  mar- 
riage articles,  and  some  on  wills;  but  the 
cases  even  there  were  not  harmonious.  Vice 
Chancellor  Malins  said  of  Boreham  v.  Big- 
nail,  8  Hare,  131,  the  leading  case,  that  the 
court  evidently  thought,  from  the  peculiar 
language  used,  that  there  was  an  intention 
to  benefit  the  particular  wife  of  his  nephew, 
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then  living,  and  that  the  court  might  well 
have  come  to  a  different  conclusion.  In 
Oarratt  v.  Nihlock,  1  Russ.  &  M.  629,  it  was 
held  that  by  the  expression  *my  beloved 
wife'  testator  must  have  meant  a  particu- 
lar wife;  and  so  in  Re  Bryan,  2  Sim.  N.  S. 
103,  the  language  of  the  gift  was  held  to 
point  out  a  particular  husband.  Re  Lyne, 
L.  R.  8  Eq.  65.  On  the  other  hand,  where 
there  was  a  devise  to  testator's  nephew  for 
life,  with  remainder  to  the  nephew's  wife  for 
life,  with  remainder  to  children  of  his  neph- 
ew by  said  wife,  it  was  held  to  extend  to  the 
nephew's  second  wife.  Peppin  v.  Bickford,  3 
Ves.  Jr.  570.  In  a  somewhat  similar  case 
Vice  Chancellor  Malins  reached  the  same 
conclusion.  Attention  is  called  to  the  fact 
that  Sir  George  Jessel,  master  of  the  rolls 
in  a  subsequent  case  disapproved  of  this  de- 
cision ;  but  he  was  noted  for  his  disregard  of 
precedent,  and  his  dictum  might  not  stand 
against  the  ruling  of  a  court  of  superior 
jurisdiction.  Two  cases  were  also  cited  on 
behalf  of  claimant  from  supreme  court  re- 
ports in  this  country  against  implied  revo- 
cation by  divorce;  but  an  examination  of 
these  cases  will  show  that  they  are  not  ap- 
plicable here.  In  the  first  {Bullock  v.  Zil- 
ley,  1  N.  J.  Eq.  489)  the  bequest  was  not 
to  the  testator's  wife,  but  to  his  son, 
*Thomas  Bullock,  and  Rebecca,  his  wife,' 
and  the  decision  was  rested  upon  four 
grounds  suggested  by  the  peculiar  language 
of  the  will  as  showing  testamentary  intent 
to  make  an  absolute  gift.  No  authorities 
were  cited.  In  the  other  case  (Charlton  v. 
Miller,  27  Ohio  St.  298,  22  Am.  Rep.  307) 
the  bequest  was  made  in  contemplation  of 
marriage,  and  the  court  very  properly  held 
that  it  did  not  depend  on  marriage,  and 
could  not,  therefore,  be  lost  by  divorce. 
Even  those  cases  which  deny  implied  revoca- 
tion by  divorce  concede  that  a  slight  indica- 
tion of  a  different  intent  will  prevail,  and 
are  therefore  distinguishable  from  the  pres- 
ent case  on  this  ground.  On  the  other  hand, 
the  case  of  Lansing  v.  Eaynes,  95  Mich.  16, 
35  Am.  St.  Rep.  545,  54  N.  W.  699,  cited  for 
the  estate,  is  a  strong  authority  in  support 
of  the  doctrine  of  implied  revocation  by  di- 
vorce. Mr.  Lansing  and  wife  executed  mu- 
tual wills  of  their  respective  estates,  and 
were  afterward  divorced.  Pending  the  suit 
in  divorce  they  entered  into  an  agreement  of 
division  and  release  of  their  property,  but 
no  reference  was  made  therein  to  their 
wills;  and  on  Mr.  Lansing's  death  an  issue 
was  raised  of  implied  revocation  on  Mrs. 
Lansing's  presentation  of  the  will.  In  a 
very  able  opinion  by  Mr.  Justice  Grant  the 
court  held  that,  because  of  the  absence  of 
any  reference  to  the  will,  the  agreement  did 
not  amount  to  an  express  revocation  under 
their  statute,  but  that  an  implied  revocation 
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arose  from  the  divorce.  *By  the  decree  of 
divorce  in  this  case/  said  the  court,  'the 
parties  became  strangers  to  each  other, 
and  neither  owed  to  the  other  any  obliga- 
tion or  duty  thereafter.  There  was  there- 
fore a  complete  change  in  these  relations;' 
and  the  case  fell  within  the  principle  laid 
down  by  Chancellor  Kent,  as  above  quoted. 
No  Pennsylvania  supreme  court  decision  has 
been  found  in  conflict  with  this  view.  The 
case  of  Brown  v.  Ancient  Order  of  U,  TV. 
208  Pa.  101,  57  Atl.  176,  cited  on  behalf  of 
claimant,  is,  as  already  suggested,  distin- 
guishable from  this  by  the  fact  that  the 
right  of  the  beneficiary  had  been  fixed  by 
contract,  subject  to  a  new  designation  on  the 
part  of  the  assured,  which  was  never  made, 
whereas  revocation  here  arose  by  implica- 
tion of  law,  and  there  was  no  republication 
as  prescribed  by  statute.  The  case  may, 
therefore,  to  use  the  language  of  the  court 
in  Lcmaing  v.  Haynea,  95  Mich.  10,  35  Am. 
St.  Rep.  545,  54  N.  W.  699,  be  decided  on 
the  'common  sense  and  reason  upon  which 
the  law  is  based.' 

"None  of  the  judges  who  deny  implied 
revocation  by  divorce  attempts  to  reconcile 
his  position  with  the  common-law  doctrine 
of  implied  revocation  of  will  from  change  of 
circumstances,  and  logically  they  are  irrec- 
oncilable, for  there  can  be  no  change  of  cir- 
cumstance more  radical  than  that  produced 
by  divorce.  If  ademption  will  imply  revo- 
cation, much  more  should  this.  A  husband, 
as  such,  may  show  the  greatest  generosity 
in  testamentary  disposition ;  but  it  is  not  in 
human  nature  to  give  to  her  who  has  held 
his  domestic  faults  up  to  public  gaze  as  a 
means  of  dissolving  marriage.  Who  would 
for  a  moment  believe  that,  if  Mr.  Jones  were 
living  to-day,  he  would  give  Mrs.  Speer  *one 
third'  of  his  estate?  To  ask  is  to  answer 
the  question.'  Independance,  of  the  persona) 
question,  consideration  for  his  son's  in- 
terest would  have  a  deterrent  effect.  The 
divorce  caused  such  change  in  circumstances 
that  his  son  became  presumptively  the  sole 
object  of  testamentary  obligation.  And,  on 
the  other  hand,  it  is  impossible  to  under- 
stand how,  in  view  of  Mrs.  Speer's  renun- 
ciation, she  can  consistently  claim  what, 
without  the  existence  of  the  marital  rela- 
tion, would  never  have  been  given.  She  has 
no  equity  to  recognition. 

"For  these  reaisons  I  would  disallow  this 
claim." 

Messrs,  Watson  A  Freeman,  George 
G.  Wilson,  and  Willlaan  D.  Erans,  for 

appellant : 

There  is  no  difference  in  principle  whether 
the  marriage  is  destroyed  by  death  or  by 
the  sentence  of  the  law. 

Flory  V.  Becker,  2  Pa.  St.  470,  45  Am. 
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Dec.  610;  Lee's  Estate,  207  Pa.  218,  56  Atl- 
425;    Miltimore  v.   Miltimore,  40  Pa.   156. 

The  language  of  the  will  itself,  and  the 
circumstances  surrounding  the  testator 
when  the  will  was  made,  show  that  the  tes- 
tator intended  this  gift  to  his  wife  in  her 
character  or  relationship  as  such,  and  not 
otherwise. 

A  legatee  must  answer  the  description  and 
character  contained  in  the  will. 

2  Wms.   Exrs.  ♦lOSO. 

The  will  speaks  from  the  death  of  the 
testator. 

Act  June  4,  1879,  P.  L.  88,  S  1;  2  Wms. 
Exrs.  •1089;  Anshutz  v.  Miller,  81  Pa. 
212;  Bell  v.  Smalley,  45  N.  J.  Eq.  478,  18 
Atl.  70;  Eitchins  v.  Morrieson,  L.  R.  40  Gh. 
Div.  30;  Seihert's  Appeal,  18  W.  N.  C.  276, 
0  Atl.  105. 

The  bequest  to  Mary  Brown  Jones  has 
been  revoked  by  implication  by  reason  of  the 
changed  relations  produced  by  her  obtain- 
ing a  divorce  from  the  testator  since  the 
making  of  the  will. 

Lansing  v.  Eaynes,  95  Mich.  16,  35  Am. 
St.  Rep.  545,  54  N.  W.  699. 

Messrs.  Seymonr,  Patterson,  *  8ie* 
beneok,  for  appellee: 

After  final  separation,  a  husband  made 
bequest  to  "my  wife  Mary."  Afterward 
they  were  divorced.  He  survived  the  decree 
by  twenty  months,  but  made  no  change  in 
the  will.  These  facts  indicate  that  he  in- 
tended the  will  to  stand. 

Irish  V.  Bmith,  8  Serg.  &  R.  580,  11  Am. 
Dec.  648;  Brovcn  v.  Ancient  Order  of  U,  W. 
208  Pa.  101,57  Atl.170;  Padelford^s  Estate, 
190  Pa.  48,  42  Atl.  381 ;  CJiarlton  v.  MUler. 
27  Ohio  St.  298,  22  Am.  Rep.  307. 

The  word  "wife,"  standing  before  the  word 
"Mary,"  is  intended  to  identify  her  from 
other  "Mary  Joneses,"  and  not  to  imply  a 
condition  that  she  must  remain  his  wife. 

Williams  v.  Neff,  52  Pa-  336;  Hardy  v. 
8mith,  136  Mass.  328;  J^ishutz  ▼.  If  titer,  81 
Pa-  212;  Morse  v.  Mason,  11  Allen,  36: 
Schult  V.  Moll,  132  N.  Y.  122,  43  N.  Y.  S.  R. 
484,  30  N.  E.  377;  Bullock  v.  Zilley,  1  N.  J. 
Eq.  489;  Johnson  v.  Johnson,  I  Tenn.  Ch. 
621. 

The  term  "wife"  relates  to  the  wife  at 
the  date  of  the  will. 

Garratt  v.  Nihlack,  1  Russ.  &  M.  629;  2 
Jarman,  Wills,  1876  ed.  ♦380;  Re  Bryan,  2 
Sim.  N.  S.  103;  Franks  v.  Brooker,  27 
beav.  635;  Bullock  v.  Bennett,  7  De.  6.  M. 
&  G.  283 ;  Violett  v.  Brookman,  26  L.  J.  Ch. 
N.  S.  308;  Anshutz  v.  Miller,  81  Pa.  212: 
Fitzgerald  v.  Chapman,  33  L.  T.  N.  S.  587 : 
Bahcock  v.  Smith,  22  Pick.  61 ;  BuUmore  v. 
Wynter,  48  L.  T.  N,  S.  309;  Mellon'g 
Estate,  28  W.  N.  C.  120;  Bharpe'a  Eetate, 
15  W.  N.  C.  419. 

The  divorce  did  not  affect  the  gift 
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Ch4»rlton  y.  Miller,  27  Ohio  St.  298,  22 
Am.  Rep.  307;  Brown  v.  Ancient  Order  of 
U.  W.  208  Pa.  101,  57  Atl.  176;  Fitzgerald 
V.  Chapman,  33  L.  T.  N.  S.  587 ;  Bahcock  v. 
Smith,  22  Pick.  61;  Bullmore  v.  Wyit^er,  48 
L.  T.  N.  S.  309;  i/e«on'«  E«to/e,  28  W.  N. 
C.  120;  Sharpens  Estate,  15  W.  N.  C.  419; 
Card  V.  Alexavder,  48  Conn.  492,  40  Am. 
Rep.  187;  Boddington  v.  Clairat,  48  L  .T. 
N.  S.  110;  McKnight  v.  iZead,  1  Whart. 
222;  miley  v.  Matthews,  8  L.  T.  N.  S. 
762 ;   Steele  v.  Thompson,  14  Serg.  &  R.  88. 

To  raise  implied  revocation,  new  moral 
duties  must  accrue  after  date  of  will, — 
only  such  being  marriage  and  birth  of  issue. 

Young's  Appeal,  39  Pa.  115,  80  Am.  Dec. 
513;  Marsion  v.  Roe,  8  Ad.  &  El.  14;  4 
Kent,  Com.  521. 

The  statute  limits  such  revocation  to 
either  marriage  or  birth  of  issue  pro  tanto, 
and  excludes  any  other  change. 

Coates  V.  Hughes,  3  Binney,  498;  Clin- 
gan  v.  Mitoheltree,  31  Pa.  33;  Heise  v. 
Heise,  31  Pa.  246;  Walker  v.  Ball,  34  Pa. 
483;  Dixon's  Appeal,  55  Pa.  4^4;  McCul- 
loch'a  Appeal,  113  Pa.  247,  6  Atl.  253. 

The  word  "wife"  merely  identifies  the 
beneficiary  with  particularity,  and  does  not 
imply  any  condition. 

Theobald,  Wills,  1881,  2d  ed.  p.  210; 
Standen  v.  Sfanden,  2  Ves.  Jr.  589;  Re 
Blackman,  16  Beav.  377;  Doe  ex  dem.  Gains 
V.  Rouse,  5  C.  B.  422;  Re  Ingle,  L.  R.  11 
Eq.  578;  Re  Petts,  27  Beav.  576;  Giles  v. 
Giles,  1  Keen,  685;  Boreham  v.  Bignall,  8 
Hare,  131 ;  Re  Burrow,  10  L.  T.  N.  S.  184: 
Re  Cahn,  3  Redf.  31;  Rishton  v.  Cobb,  9 
Sim.  615;  Morse  v.  Mason,  11  Allen,  36; 
Hardy  v.  Smith,  136  Mass.  328 ;  Johnson  v. 
Johnson,  1  Tenn.  Ch.  021 ;  Schult  v.  Moll, 
132  N.  Y.  122,  43  N.  Y.  S.  R.  484,  30  N.  E. 
377;  Bullock  v.  Zilley,  1  N.  J.  Eq.  489; 
Williams  v.  Neff,  52  Pa.  326;  Bain  v 
Lescher,  11  Sim.  397. 

Potter,  J.,  delivered  the  opinion  of  the 
«ourt: 

The  questions  presented  by  this  appeal, 
stated  by  the  appellant,  are:  (1)  Does  a 
legacy  in  these  words:  "one  third  to  my 
wife,  Mary  Brown  Jones,"  lapse  when  the 
wife,  subsequent  to  the  date  of  the  will,  at 
her  own  instance,  obtains  a  divorce  a  vin- 
culo matrimonii f  (2)  Is  a  bequest  "to  my 
wife,  Mary  Brown  Jones,"  revoked  by  im- 
plication by  reason  of  absolute  divorce? 
We  take  up  these  questions  in  order. 

What  is  there  in  the  facts  of  this  case  to 
support  the  claim  that  the  legacy  has 
lapsed?  The  person  named  as  legatee  did 
not  die  in  the  lifetime  of  the  testator,  nor 
did  any  other  event  occur  in  the  lifetime  of 
the  testator,  which,  under  the  language  of 
the  will,  would  render  the  testamentary  gift 
<10  L.  R.  A. 


inoperative.  The  donee  survived  the  testa- 
tor, and  is  alive,  and  has  both  capacity  and 
willingness  to  take  under  the  will.  But  it 
is  suggested  in  the  argument  that,  while  not 
physically  dead,  the  donee,  by  her  own  act 
in  obtaining  the  decree  of  divorce,  ended  the 
marital  relation  as  absolutely  as  death 
would  have  done.  This  consequence  did  fol- 
low the  divorce,  in  so  far  as  the  duties, 
rights,  and  claims  accruing  to  her  by  rea- 
son of  the  marriage  are  concerned.  With 
respect  to  the  determination  of  these  rights, 
and  these  alone,  is  divorce  the  equivalent  of 
death.  The  decree  in  divorce  took  away 
only  what  the  law  gave  to  her  when  the  mar- 
riage was  contracted.  This  was  the  right 
to  support,  and  to  dower  in  his  estate  if  she 
survived  him.  After  the  entry  of  the  de- 
cree the  testator  was  no  longer  bound  to 
provide  for  her,  and  she  had  no  further 
claim  upon  his  estate.  What  the  law  gave, 
it  took  away;  nothing  more.  The  beneficiary 
is  not  here  claiming  anything  which  accrued 
to  her  in  pursuance  of  her  marriage.  She 
is  here  only  as  a  legatee,  and  is  asking  for 
that  only  which  the  testator  gave  to  her  of 
his  free  grace,  and  as  a  matter  of  bounty. 
That  which  he  gave  to  her  in  his  will  was 
his  own  to  give  or  to  withhold,  as  he  saw 
fit.  A  bequest  needs  no  consideration  to 
support  it.  As  a  legatee  she  stands  upon 
the  same  footing  as  any  other  individual, 
and  her  relation  to  the  testator  has  nothing 
to  do  with  the  ease,  unless  he  chose  to  make 
it  an  element  in  the  bestowal  of  the  gift. 
Did  he  do  so?  The  provision  in  the  will  is 
as  follows:  "I  direct  that  my  funeral  ex- 
penses and  all  debts  be  promptly  paid,  and 
that  my  estate  be  divided  as  follows:  One 
third  to  my  wife,  Mary  Brown  Jones,  and 
the  balance  to  my  son,  Thomas  MifSin 
Jones."  The  will  was  dated  April  24,  1899, 
and  Mary  Brown  Jones  was  then  the  wife 
of  the  testator.  On  February  6,  1900,  the 
said  Mary  Brown  Jones  began  proceedings 
in  divorce,  and  the  decree  was  granted  to  her 
on  September  19,  1900.  Thomas  M.  Jones, 
Jr.,  the  testator,  lived  about  one  year  and 
eight  months  after  the  divorce  was  grant- 
ed, and  died  on  May  17,  1902.  Mary  Brown 
Jones  did  not  remarry  during  the  lifetime  of 
the  said  Thomas  M.  Jones,  Jr.,  but  she  did 
marry  about  six  months  after  his  death.  It 
will  be  noticed  that  the  gift  was  to  "my 
wife,  Mary  Brown  Jones,"  without  any  con- 
ditions or  limitations.  The  testator  gives 
the  one  third  of  his  estate  to  a  particular 
person,  naming  her,  and  further  identify- 
inj^  her  by  the  statement  that  she  is  his 
wife.  That  is  in  substance  what  he  says. 
He  make  no  stipulation  that  she  shall  re- 
main his  wife,  or  be  such  at  the  time  of 
his  death.  We  are  clear  that  such  use  of 
the  word  "wife"  as   is  here  made,  is  de- 
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scriptive  only,  and  does  not  imply  any  con- 
tinuing condition. 

**The  mere  fact  that  a  gift  is  made  to  a 
named  legatee  in  a  certain  character — as, 
for  instance,  to  my  wife,  A— does  not  avoid 
the  legacy  if  the  legatee  does  not  happen  to 
*n\  the  character."  Theobald,  Wills,  6th  ed. 
p.  247.  In  Bullock  v.  ZUley,  1  N.  J.  Eq. 
489,  the  words  "his  wife,"  as  applied  to  com- 
plainant, were  held  to  be  mere  words  of  de- 
scription of  the  individual,  and  not  as  de- 
fining the  capacity  in  which  she  was  to  bene- 
fit In  MelUm'8  Estate,  28  W.  N.  G.  120, 
where  the  beneficiary  was  named  as  "T.  W., 
the  husband  of  my  said  daughter,"  the  word 
"husband"  was  held  to  be  a  description  of 
the  person,  and  not  of  the  character  in 
which  he  was  to  take.  The  reasoning  of 
Judge  Penrose  fits  accurately  this  case.  He 
Ha  id:  "We  may  conjecture,  but  we  cannot 
be  certain,  that  the  inducing  cause  of  the 
provision  for  Thomas  Waller  was  that  he 
was  the  husband  of  the  testator's  daughter. 
The  relationship,  however,  could  not  have 
been  the  sole  motive,  since  the  gift  is  to  the 
individual  by  name,  and  not  to  him  simply 
as  husband;  nor  is  there,  as  in  Bell  v. 
Smalley,  45  N.  J.  Eq.  478,  18  Atl.  70,  the 
evidence  of  intention  afforded  by  a  restric- 
tion of  the  bounty  to  the  time  during  which 
the  beneficiary  remains  unmarried.  We 
have  no  right  to  say,  therefore,  that  the 
gift  was  subject  to  the  condition  that  the 
donee  should  at  the  time  it  took  effect,  be 
the  husband  of  the  daughter."  In  Brown 
V.  Aiioient  Order  of  U.  W.  208  Pa.  101,  57 
Atl.  170,  where  a  certificate  was  payable' at 
the  death  of  John  Brown  to  his  wife,  Mat- 
tie  Brown,  we  held  that  it  was  for  the  in- 
dividual, Mattie  Brown,  without  regard  to 
the  fact  of  her  continuing  to  be  the  wife  of 
the  member,  and  subsequent  divorce  did  not 
forfeit  her  right.  The  husband  there  had 
the  power  to  change  the  beneficiary  at  any 
time,  and  we  held  that  the  fact  that  he  did 
not  do  so  during  a  period  of  eight  years  be- 
tween the  divorce  and  his  death  made  evi- 
dent his  intention  not  to  deprive  his  first 
wife  of  the  benefit  of  the  policy.  "Where  a 
man  retains  a  revocable  instrument  with 
full  opportunity  of  revoking  it,  and  does  not 
revoke  it,  there  is  a  strong  presumption  that 
he  wishes  it  to  stand."  Tilghman,  Ch.  J., 
in  Irish  v.  Smith,  8  Serg.  &,  R.  573,  11  Am. 
Dec.  648. 

We  are  clear  that  the  will  indicates  that 
the  testator  intended  the  gift  for  the  in- 
dividual, Mary  Brown  Jones,  who  was  at 
that  time  his  wife,  and  identified  by  him 
as  such.  We  think  the  bequest  is  unrestrict- 
ed, and  that  the  words  "my  wife"  are,  as  we 
said  above,  only  descriptive,  and  do  not  im- 
port a  condition  that  the  beneficiary  shall 
remain  his  wife.  Nor  do  we  doubt  that,  as 
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to  the  object  of  the  legacy,  the  will  speaks 
from  its  date.  Anshutz  v.  Miller,  81  Pa. 
212.  "Prima  facie  a  gift  to  the  wife  of  A. 
who  had  a  wife  living  at  the  date  of  the 
will,  goes  to  that  wife,  and  no  other.  .  .  . 
If  there  is  anything  on  the  face  of  the  will 
to  show  that  an  existing  person  is  referred 
to,  the  case  is  clear."    Theobald,  Wills,  249. 

Nor  is  there  anything  in  the  act  of  June 
4,  1879  (P.  L.  88),  to  the  contrary.  Under 
the  requirements  of  that  act  it  is  "with  ref- 
erence to  any  real  or  personal  estate  em- 
braced in  it"  that  every  will  shall  speak  as 
of  the  testator's  death.  In  Robeno  v.  Mar- 
latt,  136  Pa.  35,  20  Atl.  512,  the  court  below 
said,  on  page  37:  'It  is  claimed,  however. 
that  the  act  of  June  4,  1879,  bars  their 
[after-bom  children]  right.  This  act  has  re- 
ceived judicial  construction,  the  results  of 
which  are  that  as  to  the  condition  of  the 
donees  the  will  speaks  as  of  the  date:  as  to 
the  subjects  of  the  testamentary  disposi- 
tion, the  will  is  construed  as  of  the  death; 
as  to  the  objects, — that  is,  the  persons  who 
are  to  take  under  it, — and  their  condition, 
the  will  speaks  as  of  its  date;  as  to  the  testa- 
tor's condition,  it  is  to  be  considered  as  of 
its  date.  The  act  is  restricted  in  its  effect 
to  the  real  and  personal  property  passing 
under  it."  And  this  statement  was  affirmed 
by  this  court. 

But,  turning  to  the  second  question  pre- 
sented here,  it  is  elaborately  argued  that,  n» 
matter  of  law,  the  bequest  to  Mary  Brown 
Jones  was  impliedly  revoked  by  reason  of 
the  divorce.  No  authority  has  been  cited  in 
support  of  the  proposition  that  divorce  in 
itself  is  sufiicient  to  work  a  revocation  of  a 
will,  and  we  are  not  aware  that  any  exists. 
The  only  case  which  has  been  cited  by  coun- 
sel as  sustaining  this  position  is  Lansing  v. 
Haynes,  95  Mich.  16,  35  Am.  St.  Rep.  545, 
54  N.  W.  699.  But  examination  shows  that 
the  Michigan  statute  allows  the  court  to  de- 
termine whether  the  subsequent  changes  in 
the  condition  or  circumstances  of  the  testa- 
tor are  sufiicient  to  work  an  implied  revoca- 
tion of  the  will.  And  the  decision  in  that 
case  rested  also  upon  the  fact  that  pending 
the  divorce  proceeding  there  was  a  settle- 
ment of  the  property  rights  of  the  parties. 
A  division  of  the  real  estate  was  made,  each 
deeding  to  the  other.  An  agreement  was 
also  made  by  which  the  husband  conveyed 
to  the  wife  certain  personal  property,  and 
she  agreed  to  release  him  from  all  demands 
of  every  kind  or  nature.  The  agreement 
stated  that  it  and  the  deeds  executed  by 
them  were  intended  as  a  property  settlement 
between  them.  This  was  a  practical  satis- 
faction of  the  bequest,  and  amounted  to  an 
ademption.  As  we  read  this  decision,  it 
was  controlled  by  the  fact  of  the  settlement 
of  property  rights  between  the  parties,  and 
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not  by  the  divorce  itself.  At  common  law 
the  doctrine  of  implied  revocation  of  a  will 
from  change  of  circumstanceB  did  not  include 
divorce.  In  fact,  the  instances  were  few  un- 
der the  common  law  in  which  an  alteration 
of  circumstances  was  held  sufficient  to  jus- 
tify an  implied  revocation.  Both  at  common 
law  and  under  the  statutes  of  most  of  the 
states,  it  is  only  certain  definite  changes  in 
the  condition  or  family  relations  of  the  tes- 
tator which  impliedly  revoke  a  will  exe- 
cuted before  such  changes.  The  great  weight 
of  authority  is  that  no  changes  beyond  the 
few  which  have  been  many  times  specifically 
enumerated  and  recognized  as  sufficient  for 
the  purpose  can  have  this  effect.  Page, 
Wills,  9  280.  A  will  may  be  so  easily  re- 
voked by  the  testator  in  his  lifetime  that  the 
courts  have  been  slow  in  permitting  changes 
in  circumstances  to  do  by  implication  what 
the  testator  may  so  readily  do  for  himself. 
In  Wogan  v.  Bmall,  11  Serg.  &  R.  141,  Tilgh- 
man,  Ch.  J.,  said:  "There  is  one  case,  and 
only,  one,  in  which  it  has  hitherto  been 
thought  proper  to  decide  that  the  revoca- 
tion of  a  will  might  be  implied  from  an  al- 
teration of  circumstances,  and  that  is, 
where  the  testator  married  and  had  a  child 
flubsequently.to  the  making  of  his  will;  but 
both  circumstances  must  concur.  .  .  . 
The  danger  of  this  principle  of  implied  rev- 
ocation is  very  great,  and  that  is  the  rea- 
son why,  although  very  strong  cases  of  hard- 
ship have  occurred,  the  judges  have  never 
ventured  to  advance  beyond  that  one  step 
which  they  have  taken.  We  have  the  less 
reason  to  resort  to  implied  revocations  as 
our  legislation  have  provided  for  the  case 
of  subsequent  marriage  or  children  by  the 
act  of  April  19,  1794  [3  Smith's  Laws,  p. 
143].  .  .  .  Once  establish  the  judicial 
habit  of  examining  the  situation  of  a  man's 
fortune  or  family  and  revoking  his  will  be- 
cause he  has  made  an  absurd  or  an  inhu- 
man disposition  of  his  property,  or  because 
we  may  suppose  he  was  ignorant  of  the  state 
of  his  affairs  or  of  the  law,  and  no  man's 
will  is  safe."  These  words  were  weighty 
then;  they  should  be  equally  so  now. 

The  opening  sentences  in  Marshall  v.  Mar- 
shall, 11  Pa.  430^  are  obiter  dicta,  for  there 
was  no  occasion  in  that  case  to  consider  the 
question  of  what  was  sufficient  to  justify 
an  implied  revocation  of  a  will.  That  sub- 
ject was  not  before  the  court.  The  testator 
in  that  case,  after  devising  one  tract  of 
land  to  one  son  and  another  tract  of  land 
to  another  son,  subsequently  sold  the  first 
tract.  It  was  urged  that  this  would  work  a 
revocation  of  the  whole  will.  But  the  court 
decided  that  the  sale  affected  only  the  de- 
vise of  the  tract  in  question,  and  the  resi- 
due of  the  will  remained  in  full  force.  It 
was  a  case  of  ademption,  which  applies  only 
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to  the  subject-matter  of  testamentary  dispo- 
sition. When  the  subject-matter  bequeathed 
is  sold,  or  disposed  of,  it  is  thereby  com- 
pletely extinguished,  and  nothing  remains  to 
which  the  words  of  the  will  can  apply.  The 
principle  of  ademption  is  entirely  distinct 
from  that  of  an  implied  revocation  of  the 
terms  of  the  will.  Ademption  has  to  do 
with  the  subject-matter  of  the  bequests, 
while  the  doctrine  of  implied  revocation  is 
founded  upon  a  presumed  neglect  of  duty 
upon  the  part  of  the  testator,  or  upon  a 
change  in  his  familly  relations.  Ademption 
involves  action  upon  the  part  of  the  testator 
the  doing  of  some  act  with  regard  to  the 
subject-matter  which  interferes  with  the  op- 
eration of  the  words  of  the  will.  That  is,  he 
anticipates  the  gift  there  made  by  bestowing 
it  during  his  lifetime  upon  the  legatee,  or 
disposes  of  the  subject-matter  in  some  way 
which  puts  it  out  of  the  question  to  follow 
his  directions  as  set  forth  in  the  will.  Noth- 
ing of  that  kind  has  been  done  in  the  pres- 
ent case.  The  testator  has  not  interfered 
with  his  estate  in  any  way  inconsistent  with 
the  terms  of  his  will. 

The  statutory  rules  in  Pennsylvania  as  to 
the  revocation  of  wills  are  reviewed  by 
Read,  J.,  in  Walker  v.  Hall,  34  Pa.  483,  and 
on  page  487  he  says:  "We  have  in  reality 
substituted  for  the  common-law  rule  one  of 
our  own,  depending  entirely  upon  our  stat- 
utory enactments;"  and  he  concludes  with 
the  statement  that  our  rules  are  not  open 
to  the  doctrine  of  implied  presumption.  In 
Young's  Appeal,  39  Pa.  115,  80  Am.  Dec. 
513,  the  court  held  that  the  testamentary 
paper  was  executed  under  a  special  power, 
and  not  under  the  statute  of  wills.  What- 
ever is  there  said  as  to  a  change  in  cir- 
cumstances which  create  new  moral  duties 
amounting  to  implied  revocation  is  obiter 
dicta  in  so  far  as  it  goes  beyond  the  condi- 
tions enumerated  in  the  statutory  enact- 
ments. The  decision  was  that  the  will  was 
revoked  by  the  birth  of  a  son  to  testatrix 
after  the  making  of  the  will.  While  it  was 
the  disposition  of  an  equitable  estate,  yet 
it  followed  the  principle  of  the  statute. 

We  are  by  no  means  singular  in  holding 
to  the  doctrine  that  the  changed  condition 
of  the  testator  must  be  within  the  condi- 
tions named  in  the  statutes,  for  this  view 
prevails  largely  in  other  states.  For  instance, 
in  Re  Comassi,  107  Cal.  1,  28  L.  R.  A.  414, 
40  Pac.  15,  it  is  said:  "In  order  to  deter- 
mine whether  a  will  has  been  properly  exe- 
cuted or  revoked,  or  whether,  after  its  exe- 
cution, there  has  been  such  a  change  in  the 
status  or  personal  relations  of  the  testator 
as  in  law  will  effect  its  revocation,  we  have 
only  to  determine  whether,  in  the  one  case, 
there  has  been  a  compliance  with  the  re- 
quirements of  the  statute,  or,  in  the  other 
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case,  whether  the  changed  condition  of  the 
testator  is  within  the  condition  named  in 
the  statute.  .  .  .  [Cites  Code.]  The  ef- 
fect of  these  provisions  is  to  do  away  with 
the  doctrine  of  implied  revocation,  which 
was  for  so  many  years  a  subject  of  contro- 
versy in  the  English  courts,  and  which  in 
many  of  the  states  of  this  country  is  still 
permitted  under  a  clause  in  their  statutes, 
authorizing  a  revocation  to  be  'implied  by 
law  for  subsequent  changes  in  the  condition 
...  of  the  testator.' "  And  in  Davis  v. 
Fogle,  124  Ind.  41,  7  L.  R.  A.  485,  23  N.  E. 
860:  "It  is  manifestly  true  no  act,  thing 
or  deed  will  revoke  a  will  once  duly  execu- 
ted, unless  it  comes  within  the  provisions 
of  the  statute  providing  for  the  revocation 
of  wills."  In  Noyea  v.  Southioorth,  55 
Mich.  173,  54  Am.  Rep.  359,  20  N.  W.  891, 
the  court  says:  "There  is  no  sound  reason 
that  we  can  perceive  why,  in  the  absence 
of  statutes,  implied  revocations  should  be 
extended.  "And  in  Schouler  on  Wills,  §  427, 
it  is  said:  "In  short,  revocation  of  a  par^ 
ticulnr  will  by  mere  inference  of  law  or  pre- 
sumption is  limited  to  a  very  few  instances 
in  our  modern  practice.  .  .  .  Modern 
legislation  itself  repudiates  in  England  and 
some  of  our  stntes  the  whole  tneory  of  a 
presumed  intention  to  revoke  on  the  ground 
of  an  alteration  in  circumstances,  and 
what  is  left  of  that  theory  aside  from  such 
statutes  it  would  be  very  difficult  to  say." 
A  case  much  like  the  present  is  Card  v. 
Alexander,  48  Conn.  492,  40  Am.  Rep.  187. 
There  the  bequest  was  to  "my  wife  Amelia." 
A  year  and  a  half  after  the  execution  of 
the  will  the  testator  obtained  a  divorce  from 
his  wife  for  her  misconduct,  and  four  years 
afterwards  died,  without  changing  his  will. 
It  was  held  that  the  bequest  was  not  to  be 
regarded  as  conditioned  upon  the  wife  con- 
tinuing to  lie  such  until  his  death,  and  that 
the  divorce  did  not,  as  matter  of  law,  im- 
pliedly revoke  the  will.  The  circumstances 
of  the  divorce  in  that  case  spoke  more 
strongly  against  the  claimant  than  here. 
In  the  present  case  it  was  the  misconduct 
of  the  testator  which  caused  the  divorce. 

We  can  see  nothing  in  the  facts  of  this 
case  which  would  justify  any  extension  of 
the  doctrine  of  implied  revocation.  The  rea- 
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son  which  lies  behind  the  doctrine  as  de- 
fined both  in  the  common  law  and  by  the 
statutes  is  that  some  obvious  injustice  may 
be  prevented;  that  some  moral  duty,  which 
hns  been  overlooked,  it  is  presumed,  by  the 
testator,  may  be  discharged.  What  would 
be  the  result  of  holding  in  this  case  that  the 
change  in  circumstances  worked  a  revoca- 
tion? Only  this:  the  whole  estate  of  testa- 
tor would  go  to  his  son,  to  the  entire  exclu- 
sion therefrom  of  his  former  wife  and  tho 
mother  of  his  child.  Can  it  be  said  that  the 
obtaining  by  the  wife  of  a  divorce  by  reason 
of  the  misconduct  of  the  testator  entailed 
upon  him  any  moral  duty  to  destroy  the 
provision  which  he  had  made  in  his  will  for 
the  woman  who  was  for  years  his  faithful 
wife,  in  order  to  pile  up  far  more  than  a 
competency  for  their  child?  The  only  infer- 
ence which  can  be  drawn  from  the  record  in 
this  case  is  that  the  testator,  and  he  alone, 
was  responsible  for  the  rupture  of  the  mari- 
tal ties.  It  may  well  be,  then,  that  by  the 
provision  in  his  will  he  intended  to  make 
some  reparation  for  the  sorrow  and  distress 
he  brought  upon  his  wife.  To  impute  to 
him  such  intention  would  be  more  kind  than 
to  presume,  as  is  urged  in  the  argument, 
that  he  was  filled  with  resentment,  and  be- 
came possessed  by  an  ignoble  purpose  which 
he  failed  to  carry  out.  He  must  have  known 
that  he  could  change  or  destroy  his  will  at 
any  time;  yet  he  did  not  do  so.  We  agree 
with  the  conclusions  reached  and  stated  by 
the  auditing  judge  in  his  careful  and  able 
opinion,  that  "to  hold  under  the  facts  in 
this  case  that  the  divorce  revoked  this  be- 
quest would  not  be  in  accordance  with  statu- 
tory regulations,  and  would  be  extending 
the  doctrine  of  an  implied  revocation  be- 
yond any  authoritative  adjudication,  and 
would  be  contrary  to  the  express  and  im- 
plied intention  of  the  testator." 

The  specifications  of  error  are  overruled. 
The  decree  of  the  orphans'  court  is  affirmed 
and  this  appeal  is  dismissed,  at  the  cost  of 
the  appellant. 

MitoHell,  Ch.  J.,  dissenting: 

I  would  reverse  this  judgment  for  the  rea- 
sons so  ably  set  forth  in  the  opinion  of 
Judge  Hawkins. 
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Sank  Elizabeth  ANDIS  et  aZ.,  Appta. 
(....Iowa....) 

1.  A  fee  simple  Im  vested  In  ilie  flrai 
taker  under,  the  rule  tn  SheUey'9  Cas€  by  a 
conveyance  to  one  **durlng  his  natural  life, 
and  then  to  his  heirs.*' 

SB.  The  rule  In  Shelley**  Case  !■  part  of 
the  coninion  ItLifW  of  loiro. 

iShenoin,  Oh.  J,,  and  Weaver,  J.,  dissent.) 
(January  20,  1005.) 

APPEAL  by  defendants  from  a  judp^ment 
of  the  District  Court  for  Tama  County 
in  plaintiff's  favor  in  an  action  brouj?ht  to 
quiet  title  to  certain  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  WUlett  *  WUIett  and  MarsH 
*  Oook,  for  appellants: 

The  same  rule  of  construction  and  inter- 
pretation of  the  rule  in  Shelley's  Case 
should  be  applied  to  deeds  of  conveyances 
of  real  estate  that  is  now  applied  to  ques- 
tions arising  under  the  construction  and  in- 
terpretation of  wills,  by  this  court;  and  the 
rule  is  not  "applicable  to  the  habits  and  con- 
ditions of  our  society,  and  in  harmony  with 
the  genius,  spirit,  and  objects  of  our  in- 
stitutions." 

All  that  is  necessary  to  get  without  the 
rule,  and  convey  to  children  or  kinsmen,  is 
to  add  to  words  applicable  to  those  persons, 
who,  in  the  natural  course  of  events,  will 
become  heirs,  a  designation  broader  or  nar- 
rower than  express  an  estate  tail  or  in  fee, 
say  children,  sons,  etc. 

Andrew,  Am.  Law,  pp.  1013,  1014;  4 
Kent  Com.  218. 

The  rule  in  "Shelley's  Case"  has  never 
been  in  force  in  Iowa. 

Jlill  v.  Smith,  Morris  (Iowa)  70;  Wag- 
ner V,  Bissell,  3  Iowa,  400;  Pearson  v.  In- 
ternational Distillery,  72  Iowa,  357,  34  N. 
W.  1. 

Messrs.  Stmble  *  Stiger,  for  appellee: 

The  words  used  make  a  case  which  comes 
within  the  rule  in  Shelley's  Case. 

Pierson  v.  Lane,  60  Iowa,  01,  14  N.  W. 
00;  4  Kent,  Com.  225. 

The  rule  is  in  force  in  this  state. 

Note. — For  other  cases  In  this  series  as  to 
the  rule  In  Shelley's  Case*  see  Fowler  ▼.  Black, 
11  L.  R.  A.  070,  and  note;  Vnnollnder  ▼.  Car- 
penter, 2  L.  R.  A.  455,  and  note;  Re  Browning, 
3  L.  U.  A.  200;  Starnes  v.  Iltll,  22  L.  R.  A. 
508;  Mcllhlnny  v.  Mcllhlnny,  24  L.  R.  A.  480: 
Grainger  v.  Qralnger,  30  L.  R.  A.  180;  Wool 
V.  Fleetwood,  67  L.  R.  A.  444,  and  Brown  v. 
Brown,  67  L.  R.  A.  620. 
60  L.  R.  A. 


The  rule  in  Shelley's  Case  is  a  part  of  the 
common  law,  and,  as  part  of  the  common 
law,  is  in  force  in  every  state  in  which  the 
common  law  has  been  adopted. 

Tiedeman,  Real  Prop.  p.  425;  2  Washb. 
Real  Prop.  pp.  506-607 ;  Trumbull  v.  Trum- 
bull, 140  Mass.  200,. 4  L.  R.  A.  117,  21  N. 
E.  306;  Polk  v.  Paris,  0  Yerg.  200,  30  Ani. 
Dec.  407. 

The  laws  of  this  state  back  to  the  begin- 
ning of  the  ten'itory  recognize  and  assume 
that  the  common  law  is  in  force  in  this 
state. 

O'Ferrall  v,  Simplot,  4  Iowa,  300;  Baker 
V.  Scott,  62  111.  86;  Polk  v.  Paris,  0  Yerg. 
200,  30  Am.  Dec.  400;  2  Bl.  Com.  114. 

The  feudal  system  was  one  which  favored 
entailments  and  suspensions  of  the  right  of 
alienation.  Its  eflfect  was  the  perpetual 
holding  by  certain  families  of  the  landed 
estates. 

This  attempt  of  the  common  people  and 
the  law  makers  was  bitterly  opposed  by  the 
nobles  who  succeeded  in  having  passed  the 
law  known  as  "the  statute  de  donis  oon- 
ditionalibus,*'  13  Edw.  1.  chap.  1. 

This  was  a  law  by  which,  when  an  estate 
was  granted  to  a  man  and  to  certain  heirs, 
the  estate  became  vested  in  the  heirs  and  the 
orrantoe  could  not  alienate  it. 

Later  the  rule  in  Shelley's  Case  came  in 
vogue,  and  superseded  the  statute  de  donis 
conditionalibus,  and  removed  the  restraint 
placed  upon  the  grantee  by  casting  on  him 
the  entire  estate  when  property  was  grant- 
ed to  him  and  his  heirs. 

The  statute  de  donis  conditionalibus  is 
not  in  force  in  Iowa  as  part  of  the  common 
law. 

Pierson  v.  Lane,  60  Iowa,  60,  14  N.  W.  00. 

Since  the  rule  in  Shelley's  Case  stands  in 
contradistinction  to  the  statute  de  donis 
conditionalibus  by  force  of  sound  logic,  the 
rule  in  Shelley's  Case  is  in  harmony  with 
the  spirit  of  our  institutions,  and  applicable 
to  the  habits  and  conditions  of  our  society. 

Baker  v.  Scott,  62  111.  06. 

The  rule  is  based  upon  public  policy  and 
commercial  convenience,  sufficiently  broad 
and  deep  to  cause  it  to  survive,  for  a  period 
of  five  hundred  years,  the  rage  of  legislative 
innovation  and  all  the  changes  and  fluctua- 
tions of  the  most  eventful  era  of  the  world, 
and  still  to  challenge  the  willing  obedience 
and  enlightened  support  of  the  most  learned 
and  able  minds  of  Great  Britain  and  the 
United  States.  It  is  a  rule  or  canon  of 
property  which,  so  far  from  being  at  war 
with  the  genius  of  our  institutions  or  with 
the  liberal  and  commercial  spirit  of  the  age, 
which,  alike,  abhor  the  locking  up  and  the 
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rendering  inalienable  real  estate  and  other 
property,  seems  to  be  in  perfect  harmony 
with  both. 

PoUq  v.  Faria,  9  Yerg.  209,  30  Am.  Dec. 
408;  Weaoott  v.  Binford,  104  Iowa,  651, 
«6  Am.  St.  Rep.  630,  74  N.  W.  18. 

Unless  the  rule  has  been  abrogated  by 
statute,  it  must  be  in  force  as  a  part  of  the 
common  law.  It  has  too  long  received  the 
recognition  of  the  courts  of  England  and  of 
this  country  to  be  disregarded. 

Brislain  v.  Wilson,  63  111.  175;  Tiedeman, 
Real  Prop.  425;  2  Washb.  Real  Prop.  p.  596. 

The  rule  is  one  of  property,  and  not  of 
construction. 

Mcllhinny  v.  Mcllhinny,  137  Ind.  411,  24 
L.  R.  A.  489,  45  Am.  St  Rep.  192,  37  N. 
E.  147;  Fowler  v.  Black,  136  111.  363,  11 
L.  R  A.  670,  26  N.  E.  596;  Baker  v.  Scott, 
62  111.  87. 

The  law  has  attached  to  the  words  a  fixed 
and  definite  meaning;  and,  when  a  grantor 
uses  words  to  which  the  law  has  attached 
a  particular  meaning,  he  is  conclusively  pre- 
sumed to  have  used  those  words  with  in- 
tent to  give  them  their  legal  effect. 

Trumbull  v.  Trumbull,  149  Mass.  202,  4 
L.  R.  A.  117,  21  N.  E.  366;  Leathers  v. 
Oray,  96  N.  C.  548,  2  S.  E.  455;  Hileman  v. 
Bouslaugh,   13  Pa.  344.  53  Am.  Dec.  474. 

If  once  it  is  conceded  that  the  word  wa£ 
used  in  its  strict  legal  sense,  nothing  can 
avert  the  operation  of  the  rule. 

Allen  V.  Craft,  109  Ind.  476,  58  Am.  Rep. 
425,  9  N.  E.  919;  Sykes  v.  People,  127  111. 
117,  2  L.  R.  A.  461,  19  N.  E.  705. 

Ladd*  J.,  delivered  the  opinion  of  the 
court: 

In  the  year  1862  Robert  P.  Andis  con- 
veyed the  land  in  controversy  to  Samuel  S. 
Andis  "during  his  natural  life  and  then  to 
his  heirs."  Subsequently  the  grantee  named 
transferred  the  land  by  warranty  deed  to 
another,  under  whom  the  plaintiff,  through 
mesne  conveyances,  holds  title.  Samuel  S. 
Andis  died  in  1899  and  the  defendants  are 
his  heirs  at  law.  To  the  petition,  stating 
the  foregoing  facts  and  asking  that  title  be 
quieted  in  plaintiff,  a  general  demurrer  was 
interposed,  and  submitted  to  the  court  on 
the  theory  that,  while  the  language  of  the 
deed  to  Samuel  S.  Andis  brings  it  within 
the  rule  in  Shelley's  Case,  that  rule  does 
not  obtain  in  this  state.     It  was  overruled. 

Many  definitions  of  that  rule  have  been 
given.  That  adopted  by  Chancellor  Kent  is 
generally  regarded  as  both  accurate  and 
comprehensive:  "When  a  person  takes  an 
estate  of  freehold,  legally  or  equitably,  un- 
der a  deed,  will,  or  other  writing,  and  in  the 
same  instrument  there  is  a  limitation  by 
way  of  remainder,  either  with  or  without 
the  interposition  of  another  estate,  of  an  in- 
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terest  of  the  same  legal  or  equitable  quality, 
to  his  heirs  or  heirs  of  his  body,  as  a  class 
of  persons,  to  take  in  succession,  from  gen- 
eration to  generation,  the  limitation  to  the 
heirs  entitles  the  ancestor  to  the  whole  es- 
tate." Preston,  Estates,  263.  Analyzing 
this  definition  somewhat,  it  appears  that  (1) 
there  must  be  an  estate  of  freehold  in  the 
first  taker;  (2)  the  estate  in  freehold  and 
in  remainder  must  be  created  by  the  same 
instrument;  (3)  these  estates  must  be  of 
the  same  nature,  both  l^al  or  both  equi- 
table; (4)  the  word  "heirs,"  or  other  words 
equivalent  in  meaning,  is  essential  to  the 
limitation  over  in  order  to  create  an  estate 
in  fee  simple;  and  (5)  the  limitation  must 
be  t<»  the  heirs  of  him  who  first  takes  the 
freehold.  The  estate  for  life,  created  in  the 
firdt  donee,  must  be  limited  precisely  as  it 
would  descend  at  law,  in  order  to  vest  the 
fee.  Little  difficulty  has  been  experienced 
in  determining  the  sufficiency  of  the  estate 
of  the  ancestor.  It  may  be  for  the  life  of 
the  devisee  or  grantee,  or  of  another  person, 
or  for  tbo  joint  lives  of  several  persons,  and 
may  be  absolute  or  determinable  on  contin- 
gency, and  may  arise  by  express  devise  or 
necessary  implication  of  law.  2  Jarman, 
Wills,  1181. 

Ihc  trouble  has  arisen  in  ascertaining 
whether  the  words  employed  in  the  instru- 
ment in  disposing  of  the  remainder  are 
words  of  limitation  (that  is,  measuring  the 
duration  and  defining  the  extent  of  the  es- 
tate of  the  taker  of  the  freehold),  or  words 
of  purchase  (that  is,  pointing  out  and  desig- 
nating the  objects  of  the  conveyance  or  gift 
of  the  remainder  to  whom  it  passes  directly 
from  the  grantor  or  devisor).  Mr.  Hays, 
in  his  famous  essay  on  the  "Construction  of 
Limitations  to  Heirs,"  adds  another  divi- 
sion, that  of  words  descriptive  of  individ- 
uals, and  then  explains  the  three:  "First, 
as  words  of  limitation,  their  office  is  to 
measure  the  duration  and  mark  out  the  dev- 
olution of  the  ancestor's  estate.  Thus,  if 
land  be  given  to  A  and  the  heirs  of  his  body, 
the  word  'heirs'  is  a  word  of  limitation,  be- 
cause it  is  merely  subservient  to  the  pur- 
pose of  ascertaining  the  force  and  direction 
in  point  of  transmission  of  a  gift  made  origi- 
nally to  A,  who,  as  the  sole  object  and  mo- 
tive of  bounty,  first  attracted  and  absorbed 
the  entire  quantity  of  an  estate  not  other- 
wise destined  to  benefit  his  heirs  than  as,  in 
the  way  of  the  law,  they  were  included  in 
himself.  Secondly,  as  words  of  purchase, 
they  at  once  indicate  the  objects  and  limit 
the  scope  of  the  gift.  Thus,  if  land  be  given 
to  the  heirs  of  the  body  of  A,  the  word 
'heirs'  is  a  word  of  purchase,  because  the 
heirs  are  themselves  the  original  objects  of 
the  gift;  yet  the  word  'heirs'  is  not  satisfied 
by  the  person  or  persons  first  answering  ths 
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deocription  of  heirs  or  coheirs,  but  is  of  equal 
capacity  with  the  same  word  used  as  a  word 
of  limitation.  80,  if  land  be  given  to  A  for 
]ife,  with  remainder  to  the  heirs  of  his  body, 
the  intention  is  manifest  to  use  the  word 
'heirs'  as  a  word  of  purchase,  and  not  of 
limitation.  In  order  to  determine  whether 
tlie  word  *heirs*  is  meant  to  be  a  word  of 
limitation  or  of  purchase,  according  to  the 
above  exposition  of  those  terms,  we  have 
only  to  ask  whether  it  is  adjected  as  an  in- 
cident to  a  gift  made  to  the  ancestor,  or 
used  as  the  substantive  term  of  an  inde- 
pendent disposition.  Where  the  ancestor  is 
dead,  or  no  estate  is  given  to  him,  or  an  es- 
tate is  by  other  words  expressly  limited  to 
him  (as  in  the  case  put  at  the  close  of  the 
preceding  paragraph),  the  word  'heirs' 
must  always  be  designed  to  confer  a  dis- 
tinct benefit  on  persons  sustaining  that 
character,  and  consequently  to  operate  as  a 
word  of  purchase.  It  is  obvious  that  this 
cannot  be  the  point  on  which  learning  and 
ingenuity  have  exhausted  their  powers,  al- 
though, from  the  language  of  the  dispu- 
tants, the  subject  of  contention  would  ap- 
pear to  be  whether  the  word  'heirs*  was  to 
be  construed  a  word  of  limitation  or  of  pur- 
chase. Thirdly,  the  words  in  question, 
when  used  as  descriptive  of  individuals,  are 
wholly  deprived  of  their  natural  energy, 
and  sink  down  to  the  level  of  'children,'  etc., 
.  .  .  in  which  predicament  no  greater  po- 
tency can  be  attributed  to  them  than  belongs 
to  the  terms  with  which  they  are  now  asso- 
ciated. They  ascertain  the  objects,  but  in 
ascertaining  the  objects  their  force  is  en- 
tirely spent.  The  nature  and  extent  of  the 
estate  to  be  taken  must  be  sought  for  in  the 
context,  or,  if  that  be  wanting  or  be  silent, 
in  the  implication  of  law.  They  cannot  be 
more  operative  than  the  terms  which  they 
represent,  and  whose  operation,  as  we  have 
already  seen,  is  simply  to  describe  a  class 
of  individuals." 

Mr.  Hargrave,  said  to  be  the  most  lucid 
expounder  of  the  rule,  has  discriminated 
clearly  between  conditions  when  the  rule 
ought  and  ought  not  to  be  applied:  When 
it  is  once  settled  that  the  donor  or  testator 
has  used  words  of  inheritance  according  to 
their  legal  import,  has  employed  them  in- 
tentionally to  compromise  the  whole  line  of 
heirs  to  the  tenant  for  life,  and  has  really 
made  him  the  terminus  or  ancestor  by  ref- 
erence to  whom  the  succession  is  to  be  regu- 
lated, then  it  will  appear  that,  being  con- 
sidered according  to  those  rules  of  policy 
from  whiah  it  originated,  it  is  perfectly  im- 
material whether  the  testator  (or  donor) 
meant  to  avoid  the  rule  or  not,  and  that  to 
apply  it,  and  to  declare  the  words  of  inher- 
itance to  be  words  of  limitation,  vesting 
the  inheritance  in  the  tenant  for  life,  as  the 
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ancestor  and  terminus  to  the  heirs,  is  a 
mere  matter  of  course.  But,  on  the  other 
hand,  if  the  words  of  inheritance  were  not 
used  in  their  full  and  proper  sense,  so  as  to 
include  the  whole  inheritable  blood,  and 
make  the  tenant  for  life  the  ancestor  or  ter- 
minus for  the  heirs,  but  the  testator  in- 
tended to  use  thQ  word  ''heirs"  in  a  limited, 
restrictive,  uutechnical  sense,  and  to  point 
at  such  individual  person  as  should  be  the 
heir,  etc.,  of  the  tenant  for  life  at  his  de- 
cease, and  give  a  distinct  estate  of  freehold 
to  such  single  heir,  and  to  make  his  or  her 
estate  of  freehold  the  ground  work  for  a 
succession  of  heirs,  and  constitute  him  or 
her  the  ancestor  terminus  and  stock  for  the 
succession  to  take  its  course  from, — ^in 
every  one  of  these  cases  the  premises  are 
wanting  upon  which  only  the  rule  in  Shel- 
ley^a  Case  interposes  its  authority,  and  that 
rule  becomes  quite  extraneous  matter.  So, 
then,  in  order  to  ascertain,  in  every  case, 
whether  or  not  the  rule  is  applicable,  the 
inquiry  simply  is,  In  what  sense  did  the 
testator  or  donor  use  the  words?  If  in  the 
former  sense,  the  rule  always  applies,  not- 
withstanding a  positive  declaration  that  it 
shall  not.  If  in  the  latter  sense,  the  rule 
is  as  invariably  foreign  to  the  case,  the  re- 
mainder is  contingent  until  the  death  of 
the  tenant  for  life,  and  the  party  named  as 
heir  takes  by  purchase.  1  Hargrave,  Law 
Tracts,  675,  577. 

Enough  has  been  said  to  recall  the  na- 
ture and  operation  of  the  rule.  Even  this 
much  has  seemed  unnecessary,  in  view  of 
its  commanding  place  in  the  law  of  real 
property.  No  rule  of  the  common  law  has 
undergone  the  exhaustive  investigation, 
thorough  discussion,  and  severe  criticism  to 
which  the  rule  in  Shelley's  Case  has  been 
subjected;  and  yet  it  has  survived  nearly 
six  hundred  years  of  controversy  in  En- 
gland, and  has  been  generally  accepted  by 
the  courts  of  this  country  as  a  part  of  that 
rich  inheritance  of  common  law  upon  which 
our  jurisprudence  is  founded.  No  one  now 
pretends  to  fix  the  date  of  its  origin.  The 
conditions  for  which  it  was  intended  to  op- 
erate as  a  remedy  are  mere  matters  of  con- 
jecture. Some  have  thought  that  it  was 
devised  in  feudal  times  to  give  the  lord 
his  profits  of  tenure  (either  wardship  or  re- 
lief) upon  the  descent  to  the  heirs,  of 
which  he  would  be  deprived  were  the  re- 
mainder to  pass  to  the  heirs  as  purchasers; 
but  Sir  William  Blackstone  in  Perrin  v. 
Blake,  4  Burr.  2579,  10  English  Ruling 
Cases,  689,  declares,  that  of  this  he  has 
never  met  with  a  single  trace  in  any  feudal 
writer  and  then  adds:  "There  is  hardly  an 
ancient  rule  of  real  property  but  what  has 
in  it  more  or  less  of  a  feudal  tincture.  The 
common-law  maxim  of  descent,  the  convey- 
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ancing  by  livei-y  of  seisin,  the  whole  doe- 
trine  of  copyholds,  and  a  hundred  other  in- 
stanees  that  might  be  given,  are  plainly  the 
ofifspring  of  the  feudal  system;  but,  what- 
ever their  parentage  was,  they  are  now 
adopted  by  the  common  law  of  England,  in- 
corporated into  its  body,  and  so  interwoven 
with  its  policy  that  no  court  of  justice  in 
this  kingdom  has  either  the  power  or  (1 
trust)  the  inclination  to  disturb  them."  In 
the  same  opinion  he  expressed  the  belief  that 
the  rule  was  first  established  to  obviate  the 
mischief  of  too  frequently  putting  the  in- 
heritance in  abeyance  or  suspense,  and  that 
it  was  founded  somewhat  upon  "a  desire  to 
facilitate  the  alienation  of  land,  and  to 
throw  it  into  the  track  of  commerce,  one 
generation  sooner,  by  vesting  the  inheritance 
in  the  ancestor,  than  if  he  continued  as  a 
tenant  for  life  and  the  heir  was  declared  a 
purchaser."  Mr.  Hargrave,  in  his  celebrat- 
ed Tracts,  suggests  still  another  reason: 
That  the  rule  in  8helley*8  Case  is  a  part  of 
an  ancient  policy  of  the  law  to  guard 
against  the  creation  of  estates  of  inheri- 
tance with  qualities,  incidents,  and  restric- 
tions foreign  in  their  nature,  and  to  pre- 
serve the  marked  distinction  between  the 
acquisition  of  a  title  by  descent  and  by  pur- 
chase, and  to  prevent  the  former  from  be- 
ing stripped  of  its  proper  incidents  and  dis- 
guised with  the  qualities  of  the  latter, 
whereby  the  estate  would  become  a  com- 
pound of  descent  and  purchase, — an  amphib- 
ious species  of  inheritance  or  freehold, 
with  unlimited  succession  to  the  heirs  with- 
out the  properties  of  inheritance.  Har- 
grave, Law  Tracts,  489,  551. 

Certain  it  is  that  the  power  of  alienation 
and  that  of  vested  estates  were  favored  doc- 
trines of  the  common  law,  and  as  such  were 
promoted  by  the  rule  in  Shelley's  Case,  If 
of  feudal  origin,  its  purpose  must  have 
been  to  defeat  in  part  the  feudal  policy 
that  every  grantee  or  devisee  should  take 
his  estate  per  forma  doni,  the  terms  of 
which  were  to  be  construed  stricti  juris,  in 
conformity  with  the  idea  of  the  ancient 
Roman  law,  contained  in  the  Twelve  Tables, 
by  which  a  man,  in  conveying  an  estate  to 
another,  created  all  his  rights  by  the  terms 
of  the  conveyance.  All  estates  were  regard- 
ed, under  the  feudal  system,  as  mere  gifts 
or  concessions  on  the  part  of  the  lords  or 
barons  to  their  vassals,  and  in  the  centu- 
ries it  held  sway,  and  as  a  result  of  this 
policy,  many  of  the  tenures  became  extreme- 
ly burdensome,  combining,  as  has  been  well 
said,  the  strangest  comminglings  of  liberty 
and  oppression  to  be  found  in  any  age.  In 
irrepressible  conflict  with  these  conditions 
was  the  common  law,  favoring  the  fullest 
investigation  and  ample  in  its  elasticity  to 
devise  a  remedy  for  every  wrong.  In  the 
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neoessities  of  those  times,  for  a  principle 
which  would  unfetter  these  estates  and  de- 
feat the  indeterminate  tenures,  the  rule  in 
Shelley's    Case    may    have    originated.    It 
was  applied  as  early  as  A.  D.  1325,  in  a 
case   cited   in   Perrin  v.  Blake,  and   Lord 
Coke,  iji  the  margin  of  his  Commentaries 
on  Littleton,  refers  to  numerous  decisions 
in  the  Year  Books  of  Edward  III.,  which, 
in  the  words  of  Blackstone,  ''do  most  ex- 
plicitly   warrant    the    doctrine    extracted 
from    them    by    that    great    and    learned 
judge."    Though    the    principle    had    long 
been  recognized,  it  appears  not  to  have  at- 
tracted general  attention  until  a.  d.  1900, 
when  definitely  stated  by  Lord  Coke  in  the 
case   from   which   its  name  is   derived.     1 
Coke,  936.    The  discussion  then  became  ''so 
vehement  and  so  protracted,"  according  to 
the  celebrated  requiem  of  Chancellor  Kent, 
*'as  to  rouse  the  specter  of  haughty  Eliza- 
beth."   The  agitation  then  seems  to  have 
subsided  somewhat  for  nearly  one  hundred 
years,  when  it  was  again  awakened  in  1770 
by  Perrin  v.  Blake,    That  case  arose  in  Ja- 
maica, and  was  brought  before  the  Privy 
Council  of  England  at  a  time  when  Lord 
Mansfield  was  the  only  law  lord  who  at- 
tended.   He  deemed  the  question  involved 
of  too  great  importance  to  be  decided  by 
his  single  opinion,  and  a  feigned  case  was 
prepared    and    submitted    to    the    King's 
bench.    After  being  twice  argued  three  of 
the   judges,   including  Mansfield,   agreeing 
that  the  case  was  within  the  rule  in  Shel- 
ley's Case,  were  for  repudiating  it,  while 
one,  Yates,  was  for  applying  it.    A  fierce 
controversy    arose.    Pamphlets    were   writ- 
ten assailing  and  in  defense  of  Lord  Mans- 
field, one  of  those  in  his  behalf  evoking  a 
bitter  reply  from  Mr.  Feame,  author  of  the 
great  work  on  Contingent  Remainders,  and 
Junius,  in  his  envenomed  letters,  aecvsed 
him  of  attempting  to  subvert  the  laws  of 
England.    It  is  said  by  Lord  Campbell  in 
the  "Lives  of  the  Chief  Justices"  that  the 
bar  of  the  entire  Kingdom  was  divided  into 
factions  for  several  years,  known  as  "Shel- 
leyites"    and    "Anti-Shelleyites."    An    ap- 
peal was  taken  to  the  Exchequer  Chamber* 
where,    after   being   several    times    argued, 
seven  of  the  justices,  including  Sir  William 
Blackstone,  sustained  and  applied  the  rule, 
and  one,  Chief  Justice  De  Grey,  concurred 
in  the  views  of  Lord  Mansfield.    That  ded* 
sion  was  followed  by  Jesson  v.  Doe,  2  Bligh, 
1,    10  English  Ruling   Cases,    714,    decided 
shortly   afterwards,  which   has   sinc^  been 
regarded  as  confirming  the  rule  as  a  part  of 
the  laws  of  England,  though  in  Roddy  v. 
Fitzgerald,  6  H.  L.  Cas.  823,  determined  a? 
late  as  1858,  there  were  several  dissentini; 
opinions.     In  Jordan  v.  Adams,  9  C.  B.  N. 
S.  483,  it  was  severely  criticised  by  Justice 
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Oockbum,  but  adhered  to  as  a  rule  of  prop- 
erty. 

We  have  briefly  referred  to  the  history 
of  the  rule  as  tending  to  answer  the  con- 
tention now  urged  that  it  ought  to  be  re- 
jected as  likely  to  result  in  defeating  the 
intention  of  the  testator  or  grantor,  and  be 
cause  not  in  harmony  with  the  spirit  of  our 
institutions.  These  questions  were  settled 
in  England  long  after  the  period  of  the  spe- 
cial usefulness  of  the  rule  in  curtailing  the 
wrongs  of  feudal  tenures,  or  its  alleged  ap- 
plication for  the  protection  of  the  lords  and 
barons  in  their  profits,  had  passed  away. 
Undoubtedly  the  doctrine  of  stare  deoiaia 
played  an  important  pai-t,  but  in  the  deci- 
sions and  numerous  pamphlets  the  merits 
were  thoroughly  discussed.  Throughout  the 
long  controversy  the  argument  most  persist- 
ently urged  was  that  it  was  out  of  harmony 
with  the  spirit  of  the  laws  of  England,  in 
that  it  tended  to  defeat  the  manifest  inten- 
tion of  the  instrument  to  which  applied.  If 
anything  in  the  habits  of  our  people  or  in 
the  genius  of  our  institutions  essentially  dif- 
ferentiates their  situation  from  that  of  the 
English  people  in  the  time  of  Perrin  v. 
Blake,  Jesaon  v.  Doe,  or  Roddy  v.  Fitzgerald 
in  respect  to  this  rule,  it  has  not  been  called 
to  our  attention.  Undoubtedly  there  are  dif- 
ferences which  bear  somewhat  upon  the  con- 
sequences of  its  application,  but  it  may  be 
safely  asserted  that  there  are  none  which 
have  enlarged  or  re-enforced  the  objections 
in  principle  then  pressed  with  such  learnin;2; 
and  skill.  Will  anyone  contend  that  it  is 
not  the  policy  of  the  law  now,  as  in  the  days 
of  Coke  and  Blackstone,  to  favor  unfettered 
inheritances,  the  free  alienation  of  property, 
and  its  subjection  according  to  equitable  lia- 
bility to  the  debts  of  ancestors?  Is  it  not 
still  the  policy  of  the  law  that  inheritances 
shall  vest  rather  than  be  held  in  abeyance? 
Do  we  not  yet  favor  those  incidents  of  es- 
tates in  fee,  that  the  widow  be  accorded  her 
dower  and  the  husband  his  curtesy?  Is 
there  a  single  reason  for  rejecting  the  rule 
now  and  in  this  state  that  was  not  pressed 
by  the  great  lawyers  and  jurists  when  it  was 
finally  imbedded  in  English  jurisprudence  as 
a  part  of  the  common  law!  We  have  dis- 
covered none.  To  the  claim  that  it  operated 
to  defeat  the  intention,  Blackstone  respond- 
ed in  Perrin  v.  Blake  that  "the  misapprehen- 
sion of  a  testator  in  thinking  the  remainders 
were  contingent  when  they  were  not  so  can- 
not alter  a  rule  of  law.  ,  .  .  The  result 
of  the  whole  matter  is  that,  the  testator  hav- 
ing declared  his  intent  that  his  son  shall  not 
alien  his  land,  he  to  that  extent  gives  his 
son  an  estate  to  which  the  law  has  annexed 
the  power  of  alienation,  an  estate  to  him- 
self for  life,  with  remainder  to  the  heirs  of 
his  body.  Kow,  what  is  a  court  of  justice 
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to  conclude  from  hence?  Not  that  a  tenant 
in  tail,  thus  circumstanced,  shall  be  barred 
of  the  power  of  alienation.  This  is  contrary 
to  fundamental  principles.  Not  that  the 
devise  shall  take  a  different  estate  from 
what  the  legal  signification  of  the  words  im- 
ports. This,  without  other  explanatory 
words,  is  contrary  to  all  rules  of  construc- 
tion. But  plainly  and  simply  this,-7that 
the  testator  has  mistaken  the  law,  and  im- 
agined that  a  tenant  for  life,  with  first  in- 
terposed estate,  and  then  a  remainder  to  the 
heirs  of  his  body,  could  not  sell  or  dispose  of 
this  interest."  Fearne,  in  his  work  on  Con- 
tingent Remainders,  declared  that,  "when  a 
cnse  arises  fulfilling  the  requirements  for 
the  application  of  the  rule,  it  is  not  against 
the  intention  of  the  testator.  It  is  only  ap- 
plicable when  the  intention  of  the  testator 
has  been  discerned  by  the  ordinary  canons  of 
descent."  In  Jeaaon  v.  Doe,  Lord  Redesdale 
said:  "That  the  general  intent  should  over- 
rule the  particular  [as  has  been  stated  by 
Lord  Eldon]  is  not  the  most  accurate  expres- 
sion of  the  principle  of  decision.  The  rule 
is  that  technical  words  shall  have  their  legal 
efl'ect  unless  from  subsequent  inconsistent 
words  it  is  veiy  clear  that  the  testator 
meant  otherwise."  Lord  Thurlow,  in  Jonea 
V.  Morgan,  1  Bro.  Ch.  220,  observed  that,  if 
the  donor  meant  that  every  other  person 
who  should  be  heir  should  take,  he  meant, 
what  the  law  would  not  suffer  him  to  do, 
to  make  the  heir  take  as  purchaser. 

The  same  thought  has  been  well  expressed 
by  Mr.  Justice  Elliott  in  the  recent  case  of 
Allen  V.  Craft,  109  Ind.  470,  68  Am.  Rep. 
425,  9  N.  E.  919:  "It  has  seemed  to  many 
that  there  is  a  conflict  between  the  rule  de- 
claring that  the  intention  of  the  testator 
must  govern  and  the  rule  in  Shelley'a  Caae; 
but  this  appearance  of  conflict  fades  away 
when  it  is  brought  clearly  to  mind  that, 
when  the  word  'heirs'  is  used  as  a  word  of 
limitation,  it  is  treated  as  conclusively  ex- 
pressing the  intention  of  the  testator. 
Where  it  appears  that  the  word  was  so 
used,  the  law  inexorably  fixes  the  force 
and  meaning  of  the  instrument."  See 
Leathera  v.  Gray,  90  N.  C.  548,  2  S.  E.  455. 
Even  were  it  to  be  conceded  that  the 
intention  is  often  defeated  by  che  applica- 
tion of  the  rule,  it  is  to  be  said  that  this 
is  in  harmony  with  the  policy  of  the  law, 
which  forbids  the  testator  to  make  a 
will,  or  grantor  a  deed,  that  will  in- 
vest the  first  taker  with  a  freehold  and  his 
heirs  as  purchaser  with  an  estate  in  fee  sim- 
ple by  way  of  a  contingent  remainder;  and. 
if  such  an  estate  is  attempted,  the  law  will 
defeat  it,  be  the  intention  ever  so  plainly 
expressed.  As  said  in  Walker  v.  Vincent,  19 
Pa.  369,  the  court  correctly  says :  "The  law 
does  not  pretend  to  carry  out  the  intention 
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of  the  testator  in  all  cases;  for  many  tes- 
tators show  a  very  clear  intention  to  shackle 
the  estates  granted  by  them  to  a  degree  that 
is  totally  incompatible  with  any  real  enjoy- 
ment of  them,  and  which  the  law  does  not 
allow.  Hence,  many  of  the  rules  of  law  are 
designed  to  control  and  frustrate  the  most 
manifest  intent.  The  great  merit  of  the 
rule  in  Shelley's  Case  is  that  it  frustrates, 
and  is  intended  to  frustrate,  unreasonable 
restrictions  on  titles;  for,  when  an  estate  is 
declared  to  be  a  fee  simple  or  fee  tail,  it  is 
at  onoe  made  subject  to  a  limitation  in  its 
proper  form,  no  matter  how  clear  may  be 
the  testator's  intention  to  the  contrary." 
The  oppositions  to  the  rule  have  been  based 
largely  on  sentiment,  and  few,  if  any,  cases 
of  actual  hardship  will  be  found  in  the 
books.  Planting  themselves  on  the  premi- 
ses that  its  operation  worked  the  defeat  of 
the  real  intention  of  the  grantor  or  testator, 
as  expressed  in  the  conveyance  or  will,  Ha 
detractors  have  assailed  it  with  vituper- 
ation and  invective,  forgetting  that  nu- 
merous other  rules  of  real-estate  law,  ac- 
cepted without  question,  have  precisely  the 
same  eiTect,  and  that  the  intention,  to  be 
effective,  must  be  consistent  with  the  rules 
of  law.  A  man  cannot  by  will  create 
a  perpetuity,  nor  could  he  put  a  freehold 
in  abeyance  at  the  common  law,  nor  can  he 
limit  a  fee  with  a  fee,  nor  make  a  chattel 
descend  to  heirs,  no  matter  how  clearly  his 
intention  to  do  so  be  expressed.  See  Carr 
V.  Porter,  1  McCord,  Eq.  60. 

It  is  denounced  as  an  anachronism  handed 
down  from  the  feudal  ages,  but  this  criti- 
cism applies  as  well  to  many  of  the  most 
cherished  principles  of  the  common  law. 
Again  it  is  said  that  men  ignorant  of  the 
rule  may,  in  preparing  wills  or  deeds,  unin- 
tentionally employ  language  which  will  com- 
pel its  application.  Such  persons  are  quite 
as  likely  to  overlook  the  forms  prescribed  for 
the  execution  of  such  instruments,  and 
thereby  defeat  the  purposes  of  the  testa- 
tor or  grantor,  and  yet  no  one  has  demanded 
that  the  statutes  prescribing  these  shall 
bo  repealed.  So,  too,  language  is  often  in- 
corporated in  a  will,  possibly  in  ignorance 
of  the  accepted  canons  of  construction, 
which  this  court  has  deemed  itself  bound 
to  follow,  notwithstanding  the  protests  that 
the  testator  must  have  intended  otherwise. 
Law  v.  Douglass,  107  Iowa,  608,  78  N.  W. 
212;  Hamhel  v.  Hamhel,  109  Iowa,  469, 
80  N.  W.  528;  Meyer  v.  Weiler,  121  Iowa, 
51,  95  N.  W.  254.  If  courts  have  enter- 
tained contradictory  views  on  the  appli- 
cability of  the  rule,  the  same  may  be 
said  of  many  others.  That  a  principle  is 
difficult  of  application  has  never  been  re- 
garded as  furnishing  a  sound  reason  for  re- 
jecting it  entirely.  As  an  illustration,  see 
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Archer  v.  Jacobs,  125  Iowa,  467,  101  N.  W. 
195.  Other  rules  might  have  proved  quite 
as  satisfactory  as  those  of  the  common  law, 
and  equally  as  well  or  better  adapted  to  the 
administration  of  justice.  It  may  be  that 
the  oncoming  years  will  demonstrate  much 
of  our  system  to  have  been  crude  and  imper- 
fect. But  the  duty  of  this  court  is  to  ad- 
minister law  as  found,  and,  even  though  it 
be  confident  of  possessing  the  wisdom  es- 
sential to  successfully  reform  and  improve 
many  of  its  rules,  the  Constitution  has  con- 
ferred the  authority  so  to  do  upon  another 
branch  of  government.  It  is  true  the  oom- 
mon  law  was  adopted  only  in  so  far  ''as  ap- 
plicable to  the  habits  and  conditions  of  our 
society,  and  in  harmony  with  t})e  genius, 
spirit,  and  objects  of  our  institutions.'' 
This  does  not  mean  that  every  rule  must  be 
subjected  to  the  peculiar  test,  whether  it  is 
better  suited  than  some  other  to  our  situa- 
tion, but  whether  differences  between  condi- 
tions here  and  in  England  render  it  inappli- 
cable. Thus,  in  Wagner  v.  Bissell,  3  Iowa. 
396,  the  common-law  rule  requiring  every 
man  to  keep  his  cattle  within  his  close, 
which  was  necessary  in  a  thickly  settled 
country,  was  declared  in  1856  not  to  obtain 
here  as  against  a  universal  custom  to  al- 
low cattle  to  roam  at  large  over  the 
unsettled  prairies.  And  in  Pierson  v.  Lane, 
60  Iowa,  60,  14  N.  W.  90,  the  statute  de 
donis  was  denounced  as  inimicable  to  the 
genius  and  spirit  of  our  institutions,  in 
that  its  object  "was  to  place  restraints 
upon  alienation  and  create  perpetuities  for 
the  purpose  of  maintaining  a  landed  aris- 
tocracy." It  ran  counter  to  the  policy  of 
our  government,  and  for  that  reason  was 
rejected.  The  reverse  must  be  true  of 
the  rule  in  Shelley's  Case;  for  its  object, 
as  said  in  Kiene  v.  Chnehle,  85  Iowa,  312, 
52  N.  W.  232,  was  "to  prevent  the  tying  up 
of  estates  in  land,  so  as  to  withhold  them 
from  alienation  for  long  periods  of  time." 
As  remarked  before,  if  there  is  anything 
in  our  situation  which  renders  this  rule 
less  appropriate  to  our  situation  than  it  was 
to  that  of  the  English  people  at  the  time 
of  the  severance  of  the  two  countries,  we 
have  been  imable  to  discover  it.  Merely  the 
existence  of  an  aristocracy  there  is  not  alone 
enough;  otherwise,  the  common  law  in  its 
entirety  must  be  rejected.  In  Hileman  v. 
Bouslaugh,  13  Pa.  344,  63  Am.  Dec  474, 
Chief  Justice  Gibson  protested  that  "the 
rule  in  Shelley's  Case  ill  deserves  the  epi- 
thets bestowed  on  it  in  the  argument. 
Though  of  feudal  origin,  it  is  not  a  relic  of 
barbarism,  or  a  part  of  the  rubbish  of  the 
Dark  Ages.  It  is  a  part  of  a  system;  an 
artificial  one,  it  is  true,  but  still  a  system, 
and  a  complete  one.  The  use  of  it  while 
fiefs  were  predominant  was  to  secure  the 
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fruits  of  the  tenure,  by  preventing  the  an- 
cestor from  passing  the  estate  to  the  heir 
as  a  purchaser  through  a  chasm  in  the  de- 
scent, disencumbered  of  the  burdens  incident 
to  it  as  an  inheritance;  but  Mr.  Hargrave, 
Mr.  Justice  Blackstone,  Mr.  Feame,  Chief 
Baron  Gilbert,  Lord  Chancellor  Parker,  and 
Lord  Mansfield  ascribe  it  to  the  concomitant 
objects  of  more  or  less  value  at  this  day, 
among  them  the  unfettering  of  estates,  by 
vesting  the  inheritance  in  the  ancestor,  and 
making  it  alienable  a  generation  sooner 
than  it  otherwise  would  be.  However  that 
may  be,  it  happily  falls  in  with  the  current 
of  our  policy.  By  turning  a  limitation  for 
life,  with  remainder  to  heirs  of  the  body, 
into  an  estate  tail,  it  is  the  handmaid,  not 
only  of  Taltarum'a  Case,  but  of  our  statute 
barring  entails  by  a  deed  acknowledged  in 
court;  and,  where  the  limitation  is  to  heirs 
general,  it  cuts  off  what  would  otherwise 
be  a  contingent  remainder,  destructible  only 
by  a  common  recovery.  In  a  masterly  dis- 
quisition on  the  principles  of  expounding 
dispositions  of  real  estate,  Mr.  Hayes,  who 
has  sounded  the  profoundest  depths  of  the 
subject,  is  by  no  means  clear  that  the  rule 
ought  to  be  abolished  even  by  the  legisla- 
ture; and  Mr.  Hargrave  shows  in  one  of  his 
Tracts  that  to  ingraft  purchase  on  descent 
would  produce  an  amphibious  species  of  in- 
heritance, and  confound  a  settled  distinction 
in  the  law  of  estates.  It  is  admitted  that 
the  rule  subverts  a  particular  intention  in 
perhaps  every  instance;  for,  as  was  said  in 
Roe  ex  dem.  Thong  v.  Bedford,  4  Maule  & 
S.  363,  it  is  proof  even  against  an  express 
declaration  that  the  heirs  shall  take  as  pur- 
chasers. But  it  is  an  intention  which  the 
law  cannot  indulge  consistently  with  the 
testator's  general  plan,  and  which  is  neces- 
sarily subordinate  to  it.  It  is  an  intention 
to  create  an  inalienable  estate  tail  in  the 
first  donee,  and  to  invert  the  rule  of  inter- 
pretation, by  making  the  general  intention 
subservient  to  the  particular  one.  A  donor 
is  no  more  competent  to  make  tenancy  for 
life  a  source  of  inheritable  succession  than 
he  is  competent  to  create  a  perpetuity  or  a 
new  canon  of  descent.  The  rule  is  too  in- 
timately connected  with  the  doctrine  of  es- 
tates to  be  separated  from  it  without  break- 
ing the  ligaments  of  property."  And  in 
Polk  V.  Faris,  9  Yerg.  209,  30  Am.  Dec. 
400,  Mr.  Justice  Reese,  for  the  supreme 
court  of  Tennessee,  declared  that  "whatever 
may  have  been  the  origin  of  the  rule,  or  how 
well  soever  it  may  seem  adapted  to  attain 
the  selfish  objects  or  gratify  the  grasping 
cupidity  of  the  feudal  lord,  it  happens  to 
have  been  obviously  based  also  upon  princi- 
pled of  public  policies  and  commercial  con- 
venience sufficiently  broad  and  deep  to  cause 
it  to  survive  for  the  period  of  near  ftve-hun-  I 
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dred  years  the  rage  of  legislative  innovation 
and  all  changes  and  fluctuations  of  the  most 
eventful  era  of  the  world,  and  still  to  chal- 
lenge the  willing  obedience  and  enlightened 
support  of  the  most  learned  and  able  minds 
of  Great  Britain  and  the  United  States.  It 
is  a  rule  or  canon  of  property,  which,  so  far 
from  being  at  war  with  the  genius  of  our 
institutions  or  with  the  liberal  and  commer- 
cial spirit  of  the  age,  which  alike  abhor  the 
locking  up  and  rendering  inalienable  real  es- 
tate and  other  property,  seems  co  be  in  per- 
fect harmony  with  both.  It  is  owing,  per- 
haps, to  this  circumstance  that  the  rule — a 
Grothic  column  found  among  the  remains  of 
feudality — has  been  preserved  in  all  its 
strength  to  aid  in  sustaining  the  fabric  in 
the  modern  social  system." 

That  the  evils  thereof  are  more  imaginary 
than  real  is  apparent  from  the  fact  that 
this  court  has  up  to  the  present  time  avoid- 
ed the  necessity  of  saying  whether  it  should 
be  recognized  as  a  part  of  the  common  law 
of  this  state.  It  was  first  mentioned  in 
Zuver  V.  Lyons,  40  Iowa,  510,  and  held  not 
to  apply,  for  that  the  ancestor  had  taken  a 
trust  estate  and  the  heirs  the  l^al  estate, 
and  the  two  could  not  unite  in  an  estate  of 
inheritance.  In  Banna  v.  Hawes,  45  Iowa, 
437,  the  rule  was  held  not  to  be  "applicable, 
because  the  testator  did  not  vest  the  legal 
estate  in  Mrs.  Little  with  a  limitation  over 
to  the  heirs  of  her  body."  The  conveyance 
was  by  an  executor,  and  was  subject  to  re- 
strictions in  the  will  that  at  her  death  the 
property  was  "to  go  to  the  heirs  of  her  body, 
and,  if  none,  to  be  divided  equally  between 
the  surviving  children  of  her  mother." 
Manifestly  by  "heirs  of  her  body"  was  meant 
her  children  as  such,  and  not  heirs  generally. 
In  Slemmer  v.  Crampton,  50  Iowa,  303,  the 
devise  was  to  Maria  A.  Avery,  "to  be  used, 
occupied,  and  enjoyed  by  her  after  she  be- 
comes of  the  age  of  legal  majority,  during 
her  natural  life  only;  .  .  .  and  it  is  my 
further  will  that  after  the  death  of  my 
daughter  Maria  said  lands  and  lot  shall  go 
to  the  heirs  of  her  body  free  and  clear  of  all 
liens  and  encumbrances  thereon."  The  rule 
was  held  not  to  apply,  for  that  the  testatoV 
"intended  the  heirs  to  be  the  root  of  a 
.  .  .  new  descent,  and  the  denomination 
of  heirs  of  the  body  was  merely  descriptive 
of  the  persons  who  were  intended  to  take." 
As  even  the  use  and  enjoyment  did  not  pass 
in  proBsenti  upon  testator's  death,  much 
may  be  said  in  support  of  the  construction 
that  the  devise  was  directly  to  the  "heirs 
of  her  body"  as  a  class.  See  De  Vaughn  v. 
Hutchinson,  165  U.  S.  666,  41  L.  ed.  827, 
17  Sup.  Ct.  Rep.  461;  Home  v.  Lyeth,  4 
Harr.  &  J.  435.  While  the  rule  was  in- 
voked in  Pier  son  v.  Lane,  60  Iowa,  60, 
14  N.  W.  90,   the   court  held  that   it    had 
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no  application  where  the  first  taker  took 
the  fee  simple  as  a  fee  tail,  as  in  that 
case.  The  conveyance  was  ''to  Minerva 
Pierson  and  the  heirs  of  her  body  be- 
gotten by  her  present  husband,  George  W. 
Pierson."  This  was  held  to  be  a  conditional 
fee,  not  affected  by  the  statute  de  danis, 
which  was  declared  to  be  inimicable  to  the 
genius  and  policy  of  our  institutions  and 
to  have  been  converted  into  a  fee  absolute 
by  iho  birth  of  the  requisite  heirs.  The  re- 
mark in  Broliar  v.  Marquis,  80  Iowa,  49,  4n 
N.  W.  305,  that  the  rule  was  applied  in  the 
above  case,  was  evidently  inadvertent.  In 
Kiene  v.  Omehle,  85  Iowa,  312,  62  N.  W. 
232,  the  devise  to  Emilie,  daughter  of  the 
testator,  was  of  a  life  estate,  with  the  re- 
mainder over  to  her  children.  True,  it  was 
"to  descend  and  vest  in  such  heirs  of  her 
body  begotten,  in  fee  simple."  The  condi- 
tion, however,  was  annexed  that,  if  she  die 
without  heirs  of  her  body  begotton,  the  es- 
tate was  to  "descend  and  vest  in  equal  parts 
to  the  heirs  at  law  of  said  testators,"  and 
the  case  was  ruled  by  Banna  v.  Hawea,  45 
Iowa,  437.  The  opinion  is  somewhat  Incon- 
sistent, for  that  in  one  portion  it  apparent- 
ly treats  the  rule  as  one  of  construction,  and 
in  another  as  emphatically  declared  it  a  rule 
of  property.  The  latter  seems  to  have  been 
the  final  conclusion,  as  the  writer,  in  stat- 
ing the  reasons  of  the  rule,  observed:  "It 
is  to  prevent  the  tying  up  of  estates  in  land, 
so  as  to  withhold  them  from  alienation  for 
long  periods  of  time.  If  the  intention  of  the 
donor  or  devisor  is  within  the  provision  of 
this  statute  or  the  rule  in  Shelley's  Ca^e,  it 
is  not  sanctioned  by  the  law,  and  will  not  be 
given  effect;  but,  if  otherwise,  it  will." 
Again  quoting  approvingly  from  Hileman  v. 
Bouslaugh,  13  Pa.  351,  53  Ata.  Dec.  474,  "the 
ascertainment  is  left  to  the  ordinary  rules 
of  construction  peculiar  to  wills;  but,  when 
the  intention  thus  ascertained  is  found  to  be 
within  the  rule,  there  is  but  one  way.  It 
admits  not  of  exceptions."  As  it  has  been 
regarded  as  a  rule  of  property  for  more  than 
five.hundred  years,  a  contrary  view  ought 
not  to  be  imputed  to  the  writer  of  the  opin- 
ion. The  rather  should  the  criticism  of  au- 
thorities holding  the  rule  "independent  of 
the  intention  of  the  donor  or  devisor"  as  "not 
sanctioned  by  reason  of  the  current  of  adju- 
dicated cases"  be  thought  to  refer  to  animad- 
versions of  the  rule  as  not  being  in  harmony 
with  the  intention;  for  that,  when  language 
within  the  rule  is  employed,  it  is  conclusive- 
ly presumed  to  express  the  donor's  or  grant- 
or's intention.  The  devise  construed  in 
Zavitz  V.  Preston,  96  Iowa,  52,  64  N.  W. 
668,  was,  after  the  first  taker,  "to  go  and 
be  equally  divided  between  his  lawful  heirs 
and  next  of  kin,"  and  manifestly,  because  of 
such  division,  was  not  within  the  rule.  In 
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Wesoott  V.  Binford,  104  Io\i'a,  045,  66  Am. 
St.  Rep.  530,  74  N.  W.  18,  the  devise  was 
to  Hannah  Wescott  for  life,  and  upon  her 
death  the  property  was  to  be  divided  be- 
tween testator's  three  children;  William 
Edwin  Westcott  taking  the  east  third  of  the 
lot  "during  the  term  of  their  natural  lives," 
but  without  power  to  convey  "for  a  longer 
period  than  during  their  natural  lives,  re- 
spectively." At  death  their  respective  por- 
tions were  to  descend  to  their  heirs,  respec- 
tively, said  heirs  to  have  absolute  title  to 
their  respective  portions.  The  authorities 
were  reviewed,  and  the  conclusion  reached 
that  "it  cannot  be  said  that  they  show  that 
it  has  been  adopted  or  should  be  enforced 
in  this  state,"  and,  later,  that  **we  do  not 
find  it  necessary  to  determine  whether  the 
rule  in  Shelley's  Case  is  in  force  in  this 
state,  but  hold  that,  if  it  be  in  force,  it  can- 
not defeat  the  intent  of  a  testator  as  ex- 
pressed by  the  language  of  his  will."  The 
conclusion  that  the  language  of  the  will 
did  not  bring  it  within  the  rule  in  Shelley's 
Case  is  undoubtedly  correct,  but  might  well 
have  been  put  on  another  ground.  See 
Brown  v.  Broum,  125  Iowa,  218,  67  L.  R.  A. 
629,  101  N.  W.  81;  Meyers  v.  Anderson,  1 
Strobh.  Eq.  344,  47  Am.  Dec.  537 ;  Mclntyre 
V.  Mclntyre,  16  S.  C.  290.  This  case  is  au- 
thority, then,  on  two  propositions  only:  (1) 
That  the  rule  had  never  been  recognized  as 
in  force  in  this  state;  and  (2)  that  the 
language  of  the  will  did  not  bring  it  with- 
in the  rule.  The  court  did  not  undertake  to 
pass  upon  the  question  now  before  us,  and 
it  may  be  regarded  as  res  integra. 

In  the  courts  of  last  resort  of  twenty- 
five  states  the  rule  in  Shelley's  Case  has 
been  adjudged  a  part  of  the  common  law 
and  enforceable  as  such.  See  article  in 
25  Am.  &  Eng.  Enc.  Law,  pp.  639  et  seq. 
In  but  one  has  it  been  declared  merely  a 
rule  of  construction.  Smith  y.  Eastings^ 
29  Vt.  240.  Mistakes  of  this  character  in 
other  states  have  been  corrected  by  subse- 
quent decisions.  Maine  was  severed  from 
Massachusetts  after  the  abolition  of  the 
rule,  and  for  Lnis  reason  it  does  not  obtain 
in  the  former  state.  In  but  one,  Kentucky, 
has  it  been  held  to  be  out  of  harmony  with 
the  institutions  of  this  country.  Turman 
V.  White,  14  B.  Mon.  560.  The  very  fact 
that  it  has  been  abolished  in  whole  or  in 
part  in  twenty-seven  states  is  strong  con- 
firmation that  it  was  thought  not  to  have 
been  so  inconsistent  with  the  oonditions 
existing  as  not  to  have  been  adopted  as  a 
part  of  the  common  law.  For  centuries  it 
has  been  recognized  as  a  rule  of  property, 
and  ought  not  now  to  be  swept  away.  As 
stated  in  Home  v.  Lyeth,  4  Harr.  ft  J.  432: 
"To  disregard  rules  of  interpretation  Bane> 
tioned  by  a  succession  of  ages  and  by  the 
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decisions  of  the  most  enlightened  judges, 
under  pretense  that  the  reason  of  the  rule 
no  longer  exists  or  that  the  rule  itself  is  un- 
reaaonable,  would  not  only  prostrate  the 
great  landmarks  of  property,  but  would  in- 
troduce a  latitude  of  construction  boundless 
in  its  range  and  pernicious  in  its  conse- 
quences." 
Afflrmed, 

Weaver,  J.,  dissenting: 
For  the  reasons  herein  stated,  I  cannot 
concur  in  the  foregoing  opinion : 

1.  The  rule  in  8helley*8  Case  has  never 
been  recognized  or  enforced  in  this  state. 
As  the  opinion  concedes  this  to  be  true,  and 
that  the  citation  which  has  sometimes  been 
made  of  Pieraon  v.  LanCf  60  Iowa,  60,  14  N. 
W.  90,  and  one  or  two  other  cases  as  sus- 
taining the  rule  is  in  error,  I  need  take  no 
time  to  demonstrate  the  correctness  of  this 
proposition. 

2.  It  has  been  expressly  condemned  and 
repudiated  by  this  court.  To  make  this 
dear  beyond  cavil  let  us  first  illustrate  the 
substance  and  efifect  of  the  rule  in  its  prac- 
tical operation.  In  a  vast  majority  of  cases 
it  is  applied  to  a  will  or  conveyance  of  land 
in  which  the  owner  attempts  to  give  or  de- 
vise a  life  estate  to  a  named  beneficiary, 
with  a  remainder  in  fee  to  the  heirs  of  such 
life  tenant.  Under  such  state  of  facts  the 
rule  in  Shelley's  Case  steps  in  to  say  that 
the  remainder  given  to  the  heirs  must  be  de- 
feated, and  that  he  who  was  given  a  life 
estate  only  shall  be  vested  with  the  entire 
fee.  Bearing  this  distinctive  feature  of  the 
rule  in  mind,  a  brief  reference  to  our  deci- 
sions will  demonstrate  the  correctness  of  my 
assertion  that  we  have  again  and  again  dis- 
tinctly denied  its  force  as  a  rule  of  prop- 
erty in  this  state.  In  Slemmer  v.  Crampton, 
50  Iowa,  302,  we  held  that  a  devise  of  land? 
to  A  during  her  natural  life  only,  and  after 
her  death  to  her  heirs,  should  be  construed 
to  mean  just  what  it  said,  and  that  A  took 
nothing  more  than  the  life  estate,  which  it 
was  clearly  intended  she  should  have.  This 
holding  was  in  clear  disregard  of  the  rule 
in  Shelley's  Ca^e  according  to  every  ap- 
proved ancient  statement  of  its  effect.  1 
Preston,  Estates,  363;  2  Washb.  Real  Prop. 
6th  ed.  S  1613;  Uileman  v.  Bouslaugh,  13 
Pa.  351,  53  Am.  Dec.  475;  Roe  ex  dem. 
Thong  v.  Bedford,  4  Maule  &  S.  363.  In 
Kiene  v.  Omehle,  85  Iowa,  312,  52  N.  W. 
232,  we  have  another  and  more  emphatic 
ruling  in  the  same  direction.  There  the  de- 
vise of  lands  was  to  Emilie  Mack  for  life, 
and  at  her  death  to  descend  to  her  heirs  in 
fee  simple.  This  made  a  clear  case  for  the 
application  of  the  rule  if  it  was  to  be  rec- 
ognized in  this  state,  and  the  claimants 
under  Mrs.  Mack  insisted  upon  its  benefit; 
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but  we  said  that,  if  Shelley's  Case  was  to  be 
recognized  as  an  authority  at  all,  it  would 
be  treated  as  a  rule  of  construction  only, 
and  that,  where  the  intent  to  pass  merely  a 
life  estate  to  the  first  taker  is  clear,  it  must 
prevail.  In  this  connection  we  spoke  as  fol- 
lows of  the  genera]  principle,  which  has 
never  been  repudiated  by  this  court  until 
the  accomplishment  of  that  result  by  the 
majority  opinion  in  the  present  case: 
"Courts  may  not  give  effect  to  any  other  re- 
sult than  that  intended.  To  do  so  would 
bd  to  make  a  will  for  the  testator.  Neither 
may  they  defeat  the  intention  when  it  is 
lawful.  There  are  some  respectable  authori- 
ties that  hold  that  the  rule  in  Shelley^ s  Case 
is  independent  of  the  intention  of  the  donor 
or  devisor;  that  it  is  absolute  and  impera- 
tive. Such  application  of  the  rule  is  not 
sanctioned  by  reason  or  the  current  of  adju- 
dicated cases  in  this  country."  Again  in 
Zavitz  v.  Preston,  96  Iowa,  52,  64  N.  W. 
668,  we  said:  "Whether  the  rule  in  Shel- 
ley's Case  is  in  force  in  this  state  we  need 
not  determine.  It  certainly  cannot  be  In- 
voked to  defeat  the  intent  of  the  testator." 
So,  too,  in  Wescott  v.  Binford  104  Iowa, 
045,  65  Am.  St.  Rep.  530,  74  N.  W.  18, 
we  carefully  reviewed  all  our  previous  cases 
bearing  on  the  rule,  and  announced  the  con- 
clusion that  it  cannot  be  said  of  them  that 
it  has  been  adopted  or  should  be  enforced 
in  this  state.  We  further  said  that  to  give 
the  word  "heirs"  a  technical  meaning,  and 
thus  frustrate  the  intention  of  the  testator 
by  giving  the  first  taker  a  fee,  instead  of  a 
life  estate,  is  not  "in  harmony  with  the  beet 
rules  of  interpretation,  nor  with  the  weight 
of  authority,  nor  to  be  founded  in  reason, 
nor  to  be  demanded  by  anything  in  the  letter 
or  spirit  of  the  laws  of  this  state  or  the 
condition  and  policy  of  its  people  and  their 
institutions.  The  conditions  which  the  rule 
was  designed  to  meet  do  not  exist  here,  and 
to  hold  that  it  applies  to  the  will  under 
consideration  would  be  to  go  counter  to  the 
rules  of  interpretation  which  this  court  has 
always  applied  to  wills,  to  overrule  in  effect 
many  cases  which  we  have  decided,  and  to 
some  of  which  we  have  referred,  and  to  es- 
tablish a  rule  which  has  been  so  unjust  in 
its  operation  as  to  be  abandoned  or  modified 
by  nearly  all  of  the  states  in  which  it  was 
once  in  force."  The  opinion  also  combats 
the  idea  that  the  rule  is  one  of  property, 
and  not  of  interpretation,  and  cites  our 
cases  to  show  that  such  doctrine  is  not 
favored  in  this  state. 

3.  Save  in  a  limited  sense,  the  common 
law  of  England,  by  virtue  of  which  alone 
the  rule  in  Shelley's  Case  ever  had  being, 
has  never  been  adopted  in  Iowa.  In  many 
and  perhaps  most,  of  the  states  of  the  Union 
statutes  were  early  enacted  adopting  the 
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entire  system  of  the  common  law  as  of  the 
date  of  the  first  settlement  of  this  country 
or  of  the  date  when  we  attained  national 
independence.  It  has  been  necessary,  there- 
fore, for  such  states,  in  order  to  get  rid  of 
the  rule  in  Shelley's  Case  and  other  debris 
from  past  ages  and  primitive  conditions,  to 
effect  such  purpose  by  statute.  Iowa  has 
never  attempted  any  legislative  adoption  of 
the  common  law,  and  this  court  has  steadily 
held  that  only  so  much  of  that  system  will 
be  here  recognized  and  enforced  as  is  suit- 
able to  the  habits  and  conditions  of  our 
society  and  in  harmony  with  the  genius  and 
objects  of  our  institutions.  Wagner  v.  Bis- 
sell,  3  Iowa,  396;  Ex  parte  Holman,  28 
Iowa,  88,  4  Am.  Rep.  159;  Pierson  v.  Lane, 
60  Iowa,  60,  14  N.  W.  90.  Brought  to  this 
test,  the  rule  in  Shelley's  Case  must  be  con- 
demned. In  design  and  in  practical  effect 
it  is  wholly  at  variance  with  the  spirit  which 
pervades  our  Constitution,  laws,  and  ac- 
cepted social  theories.  I  confess  to  some  de- 
gree of  surprise  to  find  the  majority  twice 
repeating  the  suggestion  that  there  is  noth- 
ing "in  the  spirit  or  genius  of  our  institu- 
tions which  essentially  differentiates  them** 
from  those  of  the  English  people  at  the  time 
of  our  separation  from  the  mother  country. 
If  such  be  the  case,  then  the  Revolutionary 
fathers  should  be  called  down  from  their 
pedestals  and  relegated  to  the  list  of  con- 
spirators against  human  rights.  English 
institiitions  of  that  day  were  founded  upon 
and  permeated  by  the  idea,  not  yet  extinct, 
that  a  lauded  aristocracy  is  an  essential  or- 
der of  society,  to  the  preservation  of  which 
Parliament  and  the  courts  were  pledged ;  and 
the  rule  in  Shelley's  Case  was  unquestion- 
ably one  of  the  devices  conceived  and  framed 
as  a  means  to  that  end.  It  served  to  pre- 
vent the  subdivision  and  distribution  of 
lands,  and  to  cement  their  concentration  in 
the  hands  of  the  few.  The  inability  of  the 
majority  to  discover  any  difference  between 
such  institutions  and  those  of  a  people  where 
the  multiplication  of  landowners  is  believed 
to  be  essential  to  the  general  welfare  does 
not  appear  to  have  troubled  the  Supreme 
Court  of  the  United  States,  which  says  that 
in  England  the  rule  in  Shelley's  Ca^e  "is 
in  accordance  with  the  established  law  of 
descent,  the  general  sentiment  of  the  people, 
their  public  policy,  and  the  spirit  of  their 
institutions.  It  helps  to  conserve  the  power 
and  splendor  of  the  ruling  classes  by  keep- 
ing property  in  the  line  of  descent  which 
the  rule  prescribes.  Our  policy  is  equality 
of  descent  and  distribution.  Such  is  the 
sentiment  of  our  people,  and  such  is  the 
spirit  of  our  institutions."  Daniel  v.  Whar- 
tenhy,  17  Wall.  639,  21  L.  ed.  661. 

If  this  opinion  of  the   highest  court   of 
our  land  is  correct,  and  it  cannot  be  suc- 
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cessfully  denied,  then  Iowa's  ''ruling  dajsses  ' 
will  have  occasion  to  felicitate  themselves 
on  the  opportunity  which  we  now  give  them 
to  keep  their  lands  ^*in  the  line  of  descent** 
and   prevent   undue   encouragement  of   the 
plebeian  classes  to  become  independent  pro- 
prietors.    The  easy  facility  with  which  in 
this  case  we  are  overturning  our  former  de- 
cisions   and    abandoning    principles    which 
have  long  been  well  settled  makes  reference 
to  the  precedents  of  no  avail;  but  I  cannot 
refrain   from   saying   that,   while   adopting 
and  applying  many  of  the  cardinal  princi- 
ples of  the  common  law  of  real  property,  we 
have  hitherto  refused  to  recognize  the  bind- 
ing force  of  many  rules  invented  by  the  Eng- 
lish courts  and  lawyers  to  maintain  the  as- 
cendancy  of   the   great  proprietors.     As   a 
marked  instance  of  this  we  may  recall  the 
entailment    of    lands    at    common  law, — a 
scheme  by  which  the  title  was  passed  to  a 
grantee  or  devisee  and  to  the  heirs  of  his 
body  in  direct  line  of  descent,  failing  which 
at  any  time,  no  matter  how  far  in  the  fu- 
ture, the  title  reverted  to  the  grantee.    This 
device  was  just  as  firmly  ingrafted  upon 
English  law  as  was  the   rule  in  Shelley's 
Case.    The  one  is  no  moi-e  foreign  to  our 
institutions    than    the    other.     The    states 
which  adopted  the  common  law  by  act  of 
the   legislature  bound  themselves   to   both, 
and  in  most  cases  have  since  abolished  both. 
Iowa  has  never  abolished  either  by  statute, 
and,  if  one  is  to  be   recognized,  then   for 
equally  good    (or  bad)    reasons  we  should 
give  force  to  the  other.    Yet  in  Pierson  \. 
Lane,  60  Iowa,  60,  14  N.  W.  90,  we  found 
that   the  entailment  of   land   titles   is   in- 
consistent with  the  theory  upon  which  so- 
ciety is  here  founded  and  refused  to  give  it 
effect.     So  we  might  proceed  to  enumerate 
an    almost    endless    list   of    rules    and    so- 
called  principles  pertaining  to  real  property 
and  titles  which  no  court  thinks  of  enfor- 
cing, although  no  attempt  has  been  made 
at  their  formal  abolition.    It  has  long  been 
our  boast  that  the  common  law  is  a  cease- 
less evolution,  adapting  itself  to  the  chsm- 
ging   conditions    of   successive   generations. 
''It  is  not  an  unchangeable  code,  like  that 
of  the  Medes  and  Persians,  but  a  system 
that  has  grown  up  with  the  growth  of  civili 
zation,  and  is  capable  of  being  molded  to 
meet  the  wants  of  society  in  every  stage  of 
its  progress."    Uerter  v.  Mullen,  159  N.  Y. 
34,  44  L.  R.  A.  703,  70  Am.  St  Rep.  517. 
53  N.  E.   700.     In  Mentzer  v.  Western  V. 
Teleg.  Co,  93  Iowa,  757,  28  L.  R.  A.  72,  57 
Am.  St.  Rep.  294,  62  N.  W.  1,  we  adopted 
this  sentiment,  and  added:     "Should  it  ^the 
common  law]  ever  fail  to  be  adjustable  to 
the  new  conditions,  which  age  and  experi- 
ence bring,  then  its  usefulness  is  over,  and 
a  new  social  compact  must  be  entered  into. " 
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If  the  truth  there  so  eloquently  and  convinc- 
ingly stated  is  now  to  be  ignored,  and  our 
sanction  given  to  the  resurrection  in  all  its 
ancient  vigor  of  a  rule  which  we  have  said 
was  ^'designed  to  meet  conditions  which  do 
not  here  exist,"  and  is  '*so  unjust  in  its  prac- 
tical operation"  as  to  lead  to  its  general 
abandonment,  the  tributes  we  have  paid  to 
the  progressive  character  of  the  law  should 
be  frankly  withdrawn,  and  the  terms  of  the 
new  social  compact  have  our  serious  consid- 
eration. 

4.  The  rule  has  been  abolished  or  become 
obsolete  in  a  great  majority  of  the  states 
of  the  Union,  and,  in  voluntarily  adopting 
it  at  this  late  day,  we  put  ourselves  out 
of  harmony  with  the  law  as  it  exists  in  sis- 
ter jurisdictions.  Of  the  forty-five  states, 
twenty-seven  have  abolished  the  rule  by  stat- 
ute, although  in  seven  of  them  the  aboli- 
tion is  held  to  apply  to  wills,  and  not  to 
deeds.  In  several  of  the  new  states  the 
question  of  its  existence  has  never  been 
raised,  and  no  statute  abolishing  it  has  been 
passed;  the  states  evidently  being  satisfied 
that  the  rule  is  already  extinct  without  the 
aid  of  l^slative  action.  This  decision  will 
bring  to  their  attention  the  important  truth 
that  some  forms  of  evil  may  go  into  "desue- 
tude" for  an  indefinite  length  of  time  with- 
out becoming  "innocuous."  In  Vermont, 
not  included  in  the  foregoing  classification, 
it  has  never  been  allowed  as  rule  of  prop- 
erty. Smith  V.  Hastings,  29  Vt.  240;  Blake 
V.  Stone,  27  Vt.  475.  The  principal  states 
in  which  the  courts  have  notably  recognized 
the  rule  are  Pennsylvania,  Maryland,  In- 
diana, and  Illinois,  and  in  at  least  two  of 
these  it  has  been  greatly  encroached  upon  by 
decisions  which  have  sought  to  relieve  it  of 
some  of  its  admittedly  harsh  features.  Mc- 
Ilhinny  v.  Mollhinny,  137  Ind.  411,  24  L.  R. 
A.  489,  45  Am.  St.  Rep.  186,  37  N.  E.  147 ; 
Ridgeway  v.  Lanphear,  99  Ind.  253 ;  Belslay 
V.  Engel,  107  111.  182.  Elliott,  J.,  of  the 
Indiana  court  thus  indicated  his  view  of 
the  rule:  ** Whatever  reasons  may  have 
once  existed  for  it  in  England  have  even 
there  long  since  ceased,  and  no  good  reason 
is  perceived  for  its  incorporation  into  the 
legal  policy  of  this  country."  Siceloff  v. 
Redman,  20  Ind.  251.  Mr.  Freeman  says 
that  questions  respecting  the  rule  possess 
"more  of  historic  interest  than  practical 
value."  Note  to  Polk  v.  Faris,  30  Am.  Dec. 
400.  The  rule  itself  comes  from  an  age  of 
which  Blackstone  says:  "Its  ingenuity  per- 
plexed all  theology  with  the  subtility  of 
scholastic  learning  and  bewildered  philoso- 
phy with  its  mazes  of  metaphysical  jargon." 
The  same  singular  tendency  was  manifested 
in  the  law  of  tenures,  and  there  was  built 
up  a  system  of  real-estate  law  filled  with 
nice  distinctions  and  refined  reasoning,  the 
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great  body  of  which  is  at  this  time  of  as 
little  living  interest  as  are  those  ancient  dis- 
putations concerning  the  number  of  angels 
which  can  comfortably  stand  upon  the  point 
of  a  needle.  Most  of  these  mystifying, 
doubt-breeding  characteristics  of  English 
land  tenures  have  disappeared  with  the 
darkness  of  the  age  in  which  they  had  their 
birth.  Chancellor  Kent's  celebrated  "re- 
quiem," of  which  the  opinion  speaks,  was 
inspired  by  his  discovery  that  even  at  that 
early  date  the  rule  in  Shelley's  Case  had 
ceased  to  exist,  and  he  calls  his  fiowery 
eulogy  upon  its  ancient  defenders  a  "hum- 
ble monument  to  departed  learning."  Does 
it  not  border  upon  sacrilege  for  us,  who 
should  be  foremost  in  showing  honor  to  the 
great  chancellor,  to  remove  the  monument 
which  he  so  reverently  erected  and  exhume 
that  departed  learning  which  he  then  laid 
to  rest?  The  inquiry  which  the  majority 
make,  whether  the  "unfettering"  of  estates 
and  the  vesting  of  inheritances  are  not  still 
the  policy  of  the  law,  is  wholly  irrelevant  to 
the  question  before  us.  When  the  law  un- 
dertakes to  say  to  the  donor  that  his  gift 
of  a  life  estate  to  A,  with  remainder  to  his 
heirs,  shall  be  defeated  and  distorted  into  a 
gift  to  A  of  the  entire  fee,  but  that  a  life 
estate  to  A,  with  remainder  to  B  or  to  the 
children  of  B,  will  be  respected  and  en- 
forced, it  is  transparent  folly  to  pretend 
that  the  result  in  the  first  instance  is  to  be 
justified  upon  the  assumption  of  some  deep 
underlying  purpose  to  hasten  the  "unfetter- 
ing of  estates."  If  a  deed  or  will  be  ob- 
scure or  ambiguous,  and  there  is  a  mani- 
fest uncertainty  whether  the  estate  given 
was  intended  as  a  life  estate  or  fee,  then 
the  supposed  policy  to  which  the  inquiry 
refers  may  lead  the  court  to  decide  in  favor 
of  the  latter  construction;  but  where  there 
is  no  ambiguity  there  is  no  policy  of  the 
law  which  inclines  the  courts  to  disregard 
or  defeat  a  clearly  expressed  intention. 

5.  The  spirit  of  our  laws  and  great  body 
of  our  adjudicated  cases  sustain  the  propo- 
sition that  the  first  duty  of  the  court  is  Ut 
ascertain  the  intent  of  the  donor,  and,  if 
that  intent  be  lawful,  to  enforce  it.  Now,  a 
landowner  has  an  undoubted  perfect  legal 
right  to  give  the  property  to  A  for  life  and 
to  heirs  of  A,  the  remainder  in  fee;  and 
this  is  true,  even  where  the  rule  in  Shelley's 
Case  prevails,  providing  only  he  makes  use 
of  H  choice  of  words  which  avoids  the  tech- 
nical pitfalls  which  that  rule  spreads  in  hi» 
path.  Why,  then,  in  this  one  instance, 
should  a  lawful  intent,  clearly  expressed,  be 
selected  for  defeat,  when  in  all  others  we 
feel  religiously  bound  to  effectuate  it?  In 
all  the  infinite  variety  of  litigation  arising 
from  matters  of  contract  and  upon  the  con- 
struction   of   written    instniments    through 
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which  title  to  property  is  traced  (save,  only, 
08  this  rule  creates  an  unnatural  exception), 
the  intent  of  the  parties  to  the  writing  is 
the  one  aim  of  judicial  inquiry.  To  that 
end  we  have  said,  so  repeatedly  that  cita- 
tions are  unnecessary,  the  entire  writing 
will  be  considered,  each  part  in  light  of  all 
the  others,  and  the  words  will  be  given  their 
popular  meaning  or  their  technical  signifi- 
cation according  as  it  may  appear  they  were 
intended  to  be  understood.  The  rule  in 
Shelley's  Case  strikes  at  the  foundation  of 
this  principle  and  foists  upon  the  writing 
an  interpretation  wholly  foreign  to  the  mak- 
er's purpose.  That  such  is  the  case  is  not 
seriously  denied  by  the  majority.  They  say, 
however,  that,  while  it  does  serve  to  defeat 
the  "particular  intent"  of  the  donor,  it  gives 
/orue  to  his  "general  intent."  Just  what 
that  phrase  means  as  here  applied  I  am 
wholly  unable  to  comprehend.  The  donor 
expresses  his  intent  to  give  to  A  a  life  es- 
tate in  certain  property,  and  after  his  death 
to  the  heirs  of  A  in  fee.  The  "particu- 
lar" intent  is  plain  enough.  It  is  not  open 
to  any  doubt.  What  hidden  "general"  in- 
tent can  be  extracted  from  this  provision, 
the  accomplishment  of  which  makes  it  neces- 
sary to  destroy  the  remainder  given  to  the 
heirs  and  give  the  fee  to  him  from  whom 
it  was  expressly  withheld?  Indeed,  upon 
this  point  the  majority  opinion  yields  ail 
that  the  most  strenuous  opponent  of  the  rule 
may  claim  when  it  says  that  by  its  appli- 
cation "the  words  in  question  are  wholly  de- 
prived of  their  natural  energy."  This  so- 
norous euphemism,  when  duly  studied,  will 
be  seen  to  mean  simply  this:  That  the  rule 
is  designed  not  only  to  defeat  the  expressed 
intent,  but  to  impose  upon  the  words  of  the 
donor  a  meaning  utterly  foreign  to  such  in* 
tent.  In  other  words,  it  not  only  defeats 
the  will  or  deed  made  by  the  property  owner, 
but  proceeds  to  make  for  him  another  will 
or  deed  which  never  had  the  assent  of  his 
mind.  Such  a  proposition  is  not  to  be  de- 
fended as  a  matter  of  principle,  nor  should 
any  court  give  effect  thereto,  unless  re- 
quired by  statute  or  by  \indoubted  control- 
ling precedent,  neither  of  which  overruling 
circumstances  confront  us  in  this  case. 
The  following  from  the  report  adopted  by 
the  State  Bar  Association  of  Pennsylvania, 
an  organization  which  counts  among  its 
members  many  great  lawyers  and  a  state 
where  practical  experience  has  demonstrated 
the  effect  of  the  rule,  is  worthy  of  much  con- 
sideration. The  State  Bar  Association  of 
Pennsylvania  by  a  large  majority  indorsed 
a  movement  for  the  abolition  of  the  rule, 
saying:  "That  this  rule  always  defeats  the 
real  intention  of  the  grantor  or  testator  is 
freely  admitted  by  everyone.  Of  what  avail 
are  the  canons  of  construction  T  The  words 
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may  plainly  show  the  intent,  but  they  no 
longer  have  weight.  It  matters  not  what 
hardships  are  inflicted,  what  injustice  i^ 
done,  or  how  it  may  frustrate  the  plans  of 
the  testator.  This  relic  of  barbarism  is  In 
supreme  control,  and  its  power  will  con- 
tinue until  abridged  by  legislation.  So  long 
as  this  imperious  rule  is  permitted  to  hold 
sway,  there  will  be  uncertainty  as  to  the 
effect  of  grants  and  devises  on  this  line,  and 
the  result  must  be  contention  in  the  courta 
to  ascertain  whether  the  intention  of  tho 
testator  falls  under  the  guillotine  of  that 
rule.  Feudal  tenures  have  long  since  been 
abolished.  We  know  them  not  in  Pennsyl- 
vania, and  why  should  we  continue  in  forcL' 
a  rule  which,  as  now  enforced,  every  jud<?e 
and  every  court  admits  is  antngonistic  to 
and  destructive  of  the  idea  of  allowing  the 
o^i-ner  free  will  in  the  disposition  of  his 
property."  Report  Pa.  State  Bar  Asso. 
1898,  p.  32. 

6.  Though  the  rule  claims  origin  so  far 
back  that   its   history  cannot  be  precisely 
traced,  and  has  been  the  object  of  indis- 
criminate, if  not  idolatrous,  adulation  upon 
part  of  its  defenders,  and  although  the  cases 
in  which  the  courts  have  struggled  with  it 
are  niunbered  by  the  thousands,  it  is  still  so 
obscure  in  its  statement  and  so  difficult  of 
apprehension  that  it  has  been  and  must  be, 
wherever  it  prevails,  a  more  fruitful  source 
of  strife  and  litigation  than  any  other  one 
question  affecting  land  titles.    No  clearer  or 
more  learned  statement  of  the  nature  of  the 
rule  has  been  or  can  be  made  than  is  con- 
tained in  the  majority  opinion;  and  when  I 
say  it  constitutes  a  labyrinthine  puzzle,  in 
which  the  whole  profession  may  enter  and 
no  two  lawyers  find  the  same  exit,  it  easts 
no  reflection  upon  those  who  formulated  the 
statement,  but  simply  demonstrates  the  in- 
herent weakness  and  uncertainty  of  the  prop- 
osition which  they  attempt  to  defend.    The 
most  skilful  of  the  captive  brickmakers  in 
Egypt  could  not  make  bricks  without  straw, 
and  the  most  expert  legal  dialectician  who 
undertakes  to  clothe  the  rule  in  flheUey'i 
Cone  with  the  varnish  of  plausibility  finds 
hiuiself  confronted  with   a  poverty  of  ma- 
terial compared  with  which  the  deetitutioo 
of  the  oppressed  Israelites  was  a  wasteful 
abundance.     If,  then,  in  such  case,  they  who 
enter  the  lists  of  apologists  betake  themselres 
to  the  thick  mists  of  black-letter  learning, 
it  is  not  so  much  from  choice  as  from  the 
necessities    of  the   position    they   have  ss- 
sumed.     In  that  uncertainty  is  found  one  of 
the  most  persuasive  reasons  why  this  state, 
thus  for  happily  free  from  the  perplexities 
which  inevitably  follow  recognition  of  the 
rule,  should  not  be  subjected  to  its  influence. 
The  definitions  of  the  principle  by  courts 
and  law  writers  are  numerous,  varying  only 
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in  the  degree  of  obscurity  in  which  they  are 
clouded.  The  centuries  of  its  history  have 
been  insufficient  for  its  advocates  to  find 
common  ground  on  which  to  stand  in  its 
practical  application,  and  the  lawyer  who 
sets  out  to  discover  the  "weight  of  authori- 
ty" upon  many  of  its  phases  soon  finds 
.himself  lost  in  an  impenetrable  forest  of 
varying  precedents  and  discordant  opinions. 
A  few  years  since  a  young  lawyer,  seek- 
ing ''more  light"  upon  the  subject,  addressed 
a  request  to  the  American  Law  Review,  then 
edited  by  Seymour  D.  Thompson  and  Leon- 
ard A.  Jones,  both  eminent  law  writers,  ask- 
ing for  '*a  good,  plain,  common  sense,  easy- 
to-be-understood  definition  of  the  rule"  in 
Shelley's  Case,  and  received  answer  as  fol- 
lows: "Not  having  the  capacity  to  under- 
stand the  rule  in  Shelley's  Case,  or  to  ac- 
quil'e  an  understanding  of  it  by  any  degree 
of  diligence  within  the  limits  of  a  lifetime, 
we  find  ourselves  unable  to  comply  with  the 
modest  request  of  our  esteemed  correspond- 
ent." [27  Am.  L.  Rev.  622.]  Lord  Mac- 
naghten  says,  in  Van  Orutten  v.  Foxwell, 
[1897]  A.  C.  668,  that  learned  writers  on 
the  subject  are  not  agreed  as  to  the  mode 
in  which  the  rule  operates.  Sir  Edward 
Sugden  despairingly  declares  that  "no  man 
can  reconcile  the  decisions."  Montgomery 
V.  Montgomery,  3  Jones  &  L.  47.  In  Perrin 
V.  Blake,  Mr.  Justice  Blackstone  spoke  of 
the  rule  as  being  flexible,  and  left  some 
room  for  construction  in  accord  with  the 
manifest  intent  of  the  testator.  After  his 
death  I-ord  Macnaghten  {Van  Orutten  v. 
Foxwell)  and  Lord  Thurlow  (3  Jur.  Ex. 
363)  were  at  much  pains  to  explain  that 
Blackstone  did  not  really  mean  what  ho 
said,  and  that  the  rule  is  as  inflexible  and 
unyielding  as  the  law  of  gravitation.  9 
Wash.  L.  Rep.  258,  says  that  from  the  date 
of  the  ingraftnient  of  the  rule  upon  the 
common  law  "it  has  been  the  source  of  per- 
plexity to  the  courts,  and  of  endless  annoy- 
ance to  the  bar,  as  well  as  absolute  wrong 
t(»  the  testator  and  heirs,  has  perverted, 
changed,  and  abrogated  the  intention  of 
donors,  and  thereby  proved  a  Pandora's  box 
of  legal  troubles  and  the  destruction  of  the 
peace  of  families  and  the  consumer  of  their 
estates."  In  Pennsylvania  the  rule  has  been 
adhered  to  from  the  early  history  of  the 
state,  and  there,  if  anywhere,  we  should  look 
for  the  law  to  be  settled.  An  experienced 
lawyer  of  that  state,  writing  in  36  Am. 
L.  Reg.  N.  S.  239,  tabulates  not  less  than 
100  cases  involving  the  rule,  decided  by  the 
supreme  court  of  Pennsylvania,  in  which  tlie 
same  words  "heirs,"  "heirs  of  the  body." 
"issue,"  "children,"  and  other  similar  forms 
of  expression  have  been  construed  with  such 
variant  and  contradictory  results  that  he 
justly  declares  that  before  a  member  of  the 
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profession  undertakes  to  draw  a  deed  or  will 
giving  the  first  taker  an  estate  for  life  with 
reinAin4er  to  his  issue,  heirs,  or  children  (a 
perfectly  legal  method  of  conveying  or 
transmitting  title,  if  one  is  fortunate 
enough  to  select  the  right  form  of  words, 
he  should  "stop,  look,  and  ponder,  for  the 
beaten  path  is  treacherous."  After  review- 
ing the  cases,  he  comes  to  the  very  just  con- 
clusion that,  even  after  the  lawyer  has 
given  to  the  preparation  of  such  instrument 
the  best  thought  of  which  he  is  capable, 
his  confidence  in  its  being  construed  accord- 
ing to  its  intent  must  rest  solely  on  the 
dubious  hope  that  the  court  will  follow  one 
line  of  its  decisions  rather  than  the  other. 
This  condition  is  typical  of  the  state  of  the 
case  law  of  every,  jurisdiction  where  the 
rule  has  been  applied,  and  it  fully  justifies 
the  same  lawyer's  summing  up:  "A  rule  of 
law  may  be  gray  with  age,  and  therefore  ven- 
enible;  but  it  may  also  be  gray  with  mildew." 
Mr.  Fearne,  in  his  preface -to  his  great  work 
on  Contingent  Remainders,  says  that  "one 
of  the  greatest  judges  who  ever  lived  tells 
us  that  such  is  the  number  and  character  of 
the  decisions  on  the  rule  in  Shelley's  Case 
and  its  kindred  topics  that  the  mind  is 
overwhelmed  by  their  multitude  and  the  sub- 
tility  of  the  distinctions  between  them." 
tfudge  Lyman  P.  Trumbull,  of  national  fame 
as  a  lawyer  and  statesman,  says  the  rule  in 
Shelley's  Case  "has  contributed  more  than 
all  other  causes  combined  to  defeat  the 
wishes  and  purposes  of  persons  who  have 
\ttemped  to  dispose  of  their  estates  by  will," 
and  characterizes  it  as  "a  rule  coming  down 
from  the  Dark  Ages  and  promulgated 
by  some  judge  in  the  case  of  one  Shelley, 
declaring  that  the  word  'heirs'  in  a  will  or 
deed  was,  in  certain  cases,  a  word  of  limita- 
tion, and  not  of  purchase,  whatever  that 
means.  Where  and  for  what  purpose  this 
rule  was  promulgated  nobody  exactly  knows, 
and  its  meaning  nobody  except  one  learned 
in  blackletter  law  understands,  and  it  is 
doubtful  if  he  does.  To  the  common  mind 
the  rule  is  nonsense."  27  Am.  Law  Rev.  321. 
Let  us  note  some  of  the  intricacies  in 
which  the  subject  has  become  involved. 
While,  according  to  the  letter  of  the  rule, 
a  gift  to  A,  with  remainder  to  his  heirs, 
will  vest  A  with  the  entire  estate,  and  give 
the  heirs  nothing,  and  yet  it  is  held  that,  if 
the  word  "heirs"  is  found  to  have  been  used 
as  the  equivalent  or  synonym  of  "children," 
the  donor's  intent  will  prevail,  and  A  will 
take  a  life  estate  only.  Shimer  v.  Mann, 
99  Ind.  190,  50  Am.  Rep.  82;  CristoelVs 
Appeal,  41  Pa.  288.  So,  too,  it  has  often 
been  held  that  a  remainder  over  to  the 
"child,"  or  "children,'*  or  "issue,"  of  the 
life  tenant,  will  not  enlarge  the  life  tenancy 
into  a  fee.     Chambers  v.  Pai,ne,  59  N.  C. 
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(6  Jones,  £q.)  276.  But  let  us  beware. 
This  avenue  of  escape  is  also  beset  with 
thorns.  If,  upon  reading  the  instrument, 
the  court  thinks  that  you  used  the  word 
•'child,"  "children,"  or  "issue"  as  the  equiv- 
alent or  synonym  of  "lieirs,"  then  the  rule 
steps  in  to  destroy  the  life  estate  you  at- 
tempted to  create,  and  gives  tlie  entire  title 
to  a  person  you  did  not  intend  should  have 
it.  2  Flintoflf,  Real  Prop.  128;  Robinson  v. 
Itobinaon,  1  Burr.  38;  Doe  ex  dem.  Jones  v. 
Davies,  4  Barn.  &  Ad.  43;  Lees  v.  Mosley, 

1  Younge  &  C.  Exch.  589;  Roddy  v.  Fitz- 
pcraldf  6  II.  L.  Cas.  823;  Simpers  v.  Sim- 
pers, 15  Md.  160.  So  it  has  been  held 
that  if  to  the  limitation  to  "heirs"  there  be 
added  the  words  "share  and  share  alike," 
or  other  similar  expressions,  the  rule  may 
bo  avoided.     Mills  v.  Thore,  95  N.  C,  362; 

2  Minor,  Inst.  404;  Shreve  v.  Shreve,  43  Md. 
382;  Taylor  v.  Cleary,  29  Gratt.  453;  Bur- 
ges  V.  Thompson,  13  R.  I.  712.  Exactly  the 
opposite  conclusion  has  been  reached  by 
many  other  authorities.  DeVaughn  v.  Hutch- 
inson, 165  U.  S.  566,  41  L.  ed.  827,  17  Sup. 
Ct.  Rep.  461;  Doe  ex  dem.  Cock  v.  Cooper, 
1  East,  229;  Jesson  v.  Doe,  2  Bligh,  1; 
(Mmes  V.  Shirk,  169  Pa.  83,  32  Atl.  113. 
A  devise  to  husband  and  wife  for  life,  with 
remainder  to  their  heirs,  falls  within  the 
rule.  McFcely  v.  Moore,  5  Ohio,  465,  24  Am. 
Dec.  314;  Auman  v.  Auman,  21  Pa.  343. 
A  devise  to  a  husband  for  life,  with  remain- 
der to  his  heirs  by  his  present  wife,  falls 
without  rule.  Den  ex  dem.  Creswiok  v. 
Hohson,  2  W.  Bl.  695;  Vernon  v.  WHght, 
7  H.  L.  Cas.  35. 

Indeed,  without  threading  this  maze  any 
further, — and  we  have  here  scarcely  entered 
its  border, — we  may  say  that  about  the  only 
method  by  which  the  donor  can  give  a  life 
estate  to  another,  with  a  remainder  to  the 
heirs  of  the  donoe,  and  feel  reasonably  sur« 
that  his  purpose  will  not  be  judically 
thwarted,  is  to  create  the  life  estate  and  the 
remainder  by  separate  instruments;  and 
this  method  is  probably  not  open  to  one  who 
wishes  to  pass  the  estate  by  will,  instead  of 
by  deed.  1  Fcame,  Contingent  Remainders, 
71;  1  Preston,  E8tates,309;  JIfoore  v.  Park- 
ei',  1  Ld.  Raym.  37;  Coape  v.  Arnold,  31 
Kng.  L.  &  Eq.  133;  2  Washb.  Real  Prop.  6th 
ed.  §  1605.  It  is  but  little  short  of  the  lu- 
dicrous to  find  that  this  rule,  to  which  its 
adherents  have  for  ages  invited  attention  as 
the  product  of  profound  wisdom  and  as  an 
indispensable  safeguard  of  property  rights 
and  promoter  of  wise  public  policy,  is,  when 
reduced  to  its  lowest  terms,  a  simple  declara- 
tion that  you  shall  not  by  a  single  written 
instrument  do  that  which  you  may  lawfully 
and  effectually  accomplish  by  two.  Every 
one  of  the  five  distinctions  by  which  the  rule 
is  surrounded — and  T  have  mentioned  but  a 
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mere  fraction  of  them — is  an  open  door  to 
imtold  litigation.  There  is  not  another  doc- 
trine connected  with  the  law  of  real  estate 
which  has  been  productive  of  so  much  strife, 
not  another  which  the  courts  have  involved 
in  such  obscurity  and  uncertainty,  and  not 
another  of  which  it  can  be  so  truly  said  that 
its  application  is  invariably  a  triumph  of  in- 
justice. 

7.  The  final  argument  of  every  apologist 
for  that  rule  is  that  it  is  intended  to  prevent 
the  tying  up  of  estates,  and  is  therefore  in 
accord  with  the  general  policy  of  our  laws. 

A  little  reflection  will  reveal  the  fallacy  of 
the  argument.  It  is  not  the  policy  of  our 
laws  to  restrict,  invalidate,  or  discourage 
the  creation  of  life  estates.  On  the  con- 
trary, we  have  by  express  statute  provided. 
not  only  that  the  property  owner  may  ^ui^- 
pend  the  power  of  sale  for  the  lifetime  of  a 
person  in  being,  but  for  twenty-one  years 
thereafter.  Neither  has  it  ever  been  the  pol- 
icy of  the  common  law  to  discourage  or 
destroy  life  estates  for  the  purpose  of  "re- 
moving clogs"  upon  the  alienability  of  lands. 
During  all  the  years  since  the  rule  in  Shel- 
ley* s  Case  came  into  being,  the  right  to  create 
life  estates  in  almost  every  conceivable  meth- 
od ( save  only  the  one  form  at  which  that  rule 
is  aimed)  has  been  recognized,  upheld,  and 
enforced  by  the  courts  with  unvarying  regu- 
larity. Thus  it  happens  that,  while  forbid- 
ding the  donor  to  give  a  life  estate  to  A. 
with  a  remainder  to  A's  heirs,  he  has  been 
at  perfect  liberty  to  give  a  life  estate  to  A. 
with  remainder  to  the  heirs  of  A's  wife,  or 
to  the  heirs  of  A's  mother-in-law,  or  to  the 
heirs  of  an  entire  stranger.  The  same  com- 
mon law  permitted  the  piling  of  one  life 
estate  upon  another  in  the  most  puzzlinp: 
confusion.  It  created  life  estates  for  the 
benefit  of  the  surviving  wife,  and  husband, 
and  for  the  tenant  in  tail  after  the  possi- 
bility' of  issue  has  ceased.  It  construed 
every  deed  which  omitted  the  magic  wor«l 
"heirs"  as  conveying  a  mere  life  estate.  It 
upheld  the  entailment  of  estates  and  the 
law  of  primogeniture,  and  all  the  other  elab- 
orate and  multifarious  devices  by  whioh  the 
alienability  of  lands  was  held  in  check  and 
the  estates  of  great  families  preserved,  even 
at-  the  exjjense  of  their  creditors.  In  view  of 
this  history,  the  faith  which  can  discover  in 
the  rule  in  Shelley's  Case  a  benevolent  de- 
sign to  facilitate  transfers  of  title  comes 
clearly  within  St.  Paul's  definition:  "The 
substance  of  things  hoped  for;  the  evidence 
of  things  not  seen."  Even  in  England,  with 
all  its  conservative  adherence  to  the  tradi- 
tions of  the  law,  the  lawyers  are  ceasing  to 
deceive  themselves  by  this  sort  of  sophistry. 
In  a  recent  [1871]  paper  read  before  the 
Juridical  Society  of  London,  Sir  Geoige  Bow- 
yer  says :     "The  celebrated  rule  in  Shtilleifs 
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Case,  which  has  caused  so  much  discussion, 
is  based  on  feudal  reasons  which  are  now 
obsolete."  3  Juridical  Society  Papers,  543. 
So,  also,  in  most  states  in  which  the  rule 
still  prevails,  the  courts  no  longer  assert 
such  defense  of  the  rule,  but  candidly  admit 
it  has  no  foundation  in  the/ present  order  of 
things.  As  an  instance,  tne  Indiana  court 
says  there  "was  not  much  reason  for  its  [the 
rule]  at  the  time  of  its  adoption,  and  none 
at  all  under  the  existing  system  of  tenures 
and  conveyances."  Ridgeway  v.  Lanphear, 
DO  Ind.  253.  If  the  creation  of  life  estates 
be  inimical  to  the  welfare  or  prosperity  of 
the  people,  it  is  within  the  power  of  the 
legislature  to  regulate  or  prohibit  them.  It 
has  not  done  so,  and  the  court  is  not  con- 
stituted the  guardian  of  the  people,  with 
power  to  enact  rules  of  property  which  the 
law-making  power  does  not  see  fit  to  adopt. 
On  the  contrary,  the  creation  of  a  fee,  the 
enjoyment  of  which  is  postponed  to  the  ter- 
mination of  a  life  estate,  being  within  the 
conceded  power  of  the  landowner,  the  court 
should  feel  in  duty  and  in  conscience  bound 
to  protect  its  exercise,  and  not  go  out  of  its 
way  to  recall  a  disused  and  discredited  prin- 
ciple to  defeat  it. 

8.  It  is  the  just  and  appropriate  tendency 
of  the  laws  of  this  country  to  promote  sim- 
plicity of  contract  and  the  easy  creation  and 
transfer  of  titles  to  property,  and  to  ignore 
the  merely  technical,  wherever  it  is  neces- 
sary to  attain  the  ends  of  substantial  justice. 
In  England  conveyancing  is,  or  has  been, 
largely  the  work  of  skilled  men  constitut- 
ing a  learned  profession,  and  under  such 
circumstances  it  is  perhaps  a  fair  presump- 
tion that  technical  words  are  intended  to 
have  a  technical  effect.  In  this  count rj', 
and  especially  in  the  western  states,  the 
great  majority  of  deeds  and  wills  are  drawn 
or  executed  by  others  than  lawyers  or  men 
having  expert  knowledge  of  conveyancing. 
Justices  of  the  peace,  notaries,  bank  clerks, 
and  sometimes  clergymen  and  physicians, 
prepare  these  instruments  for  their  patrons 
and  neighbors.  The  inherent  ineradicable 
vice  by  which  the  rule  in  Shelley* s  Case  is  dif- 
ferentiated from  all  our  hitherto  accepted 
rules  of  law  is  that  it  gives  to  words  a  mean- 
ing and  effect  diametrically  opposed  to  their 
universally  accepted  meaning  among  the  peo- 
ple, including  people  of  education  and  experi- 
ence who  use  and  understand  the  English  lan- 
^age,  and  thus  creates  a  snare  by  which 
the  average  person,  learned  and  unlearned, 
finds  it  impossible  to  express  his  intent,  no 
matter  how  lucidly  it  be  stated,  with  any 
certainty  that  it  will  be  respected  by  the 
courts.  The  average  grantor  and  most  of 
the  scriveners  never  heard  of  Shelley^s  Case. 
They  have  all  heard  the  word  "heirs,"  and 
know  what  it  means  in  ordinarv  parlance, 
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but  have  yet  to  discover  that  none  but  a 
veteran  lawyer  can  write  that  word  in  a 
deed  or  will  without  danger  of  defeating  the 
intention  which  to  the  ordinary  mind  has 
been  expressed  with  the  utmost  clearness. 
For  a  well-to-do  person  to  desire  to  give  a 
life  estate  in  land  to  a  child,  with  a  remain- 
der over  to  the  offspring  of  such  child,  is  a 
matter  of  everyday  occurrence  in  almost 
every  neighborhood;  He  has  both  the  legal 
and  moral  right  to  thus  fence  against  lue 
weakness  or  misfortune  of  the  child,  and  at 
the  same  time  preserve  the  inheritance  for 
the  grandchildren.  The  statute  which  gives 
voice  to  the  public  policy  of  the  state  ex- 
pressly permits  him  to  suspend  the  absolute 
power  of  controlling  and  conveying  the 
property  for  the  period  of  a  life  in  being  and 
twenty-one  years  thereafter.  Code,  §  2901. 
His  object  is  a  laudable  one,  and)  if  carried 
into  effect,  tends  to  the  public  benefit,  in 
that  it  insures  the  objects  of  his  bounty 
against  becoming  public  charges.  Now,  let 
us  note  the  experience  of  the  farmer  or  bus- 
iness man,  who  goes,  as  he  is  quite  sure  to 
do,  to  a  nonprofessional  conveyancer  and 
asks  to  have  prepared  an  instrument  which 
shall  secure  certain  property  to  his  son  for 
life,  and  after  the  son's  death  to  his  children 
or  heirs  absolutely.  The  conveyancer,  rash- 
ly believing  that,  if  he  draws  an  instrument 
which  states  exactly  what  the  father  wishes 
to  do,  the  law  will  uphold  and  enforce  the 
clearly  expressed  intention,  writes:  "Know 
all  men  by  these  presents,  that  I,  A  B,  in 
consideration  of  the  love  and  affection  I  bear 
to  my  son,  C  D,  hereby  grant  and  convey  to 
the  said  C  D  the  following  described  lands, 
.  .  .  to  have  and  hold  for  and  during  the 
term  of  his  natural  life,  and  after  the  death 
of  my  said  son  to  his  heirs  in  fee  simple," 
The  father,  having  executed  this  instrument 
and  put  the  son  in  possession,  fondly  suppos- 
es that  his  benevolent  purpose  is  now  assured. 
But,  if  the  rule  in  Shelley's  Case  is  still  the 
law  of  his  jurisdiction,  he  may  awake  the  next 
day  to  see  that  land  seized  and  sold  for  the 
son's  debt,  or  to  see  the  son  himself  squander 
the  entire  inheritance  in  the  nearest  bucket 
shop  or  upon  a  horse  race.  Too  late  he  goes 
with  his  troubles  to  a  lawyer,  who,  after  dust- 
ing his  Kent's  Commentaries  and  making 
sure  that  he  correctly  remembers  the  rule, 
tells  his  client  there  is  no  hope.  "It  is  true," 
he  says,  "you  intended  to  give  your  son  a  sim- 
ple life  estate  in  the  land,  and  it  is  equally 
true  you  stated  that  intention  in  so  many 
plain  English  words;  but  unfortunately  you 
gave  the  remainder  after  his  death  to  his 
'jieirs.'  If,  instead  of  this  word,  you  had 
said  'children,'  or  *wife  and  children,'  or  had 
described  these  persons  by  their  individual 
names  or  had  made  the  heirs  of  a  stranger, 
instead   of  your   son,   the   objects   of  your 
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bounty,  the  property  might  have  been  saved ; 
bnt  you  failed  to  understand  that  it  is  some- 
times a  legal  mistake  to  clearly  express  a 
legal  intention.  Of  course,  these  'children' 
will  be  *heirs*  of  your  son  if  they  survive 
him,  and  you  supposed  the  terms  to  be  con- 
vertible, but  nemo  eat  hasrea  viventia*  Hav- 
ing used  that  fatal  word,  the  fact  that  every 
person  of  common  sense  and  intelligence 
understands  that  you  did  not  mean  to  give 
this  land  to  your  son  absolutely,  the  fact 
that  you  had  the  unquestioned  legal  right  to 
give  him  a  life  estate  only,  and  the  fact  that 
you  have  expressed  that  intention  with  all 
the  clearness  and  exactness  of  which  our 
mother  tongue  is  capable,  all  these  things 
count  as  nothing,  and  the  inheritance  you 
designed  for  your  helpless  grandchildren 
must  go  to  swell  the  list  of  offerings  upon  the 
altar  of  8hcUey*a  Case."  If  he  is  so  consti- 
tuted that  the  hall-mark  of  the  Dark  Ages  is 
a  sufficient  passport  to  his  confidence,  he  will 
find  food  for  comfort  in  learning  that  he 
has  simply  come  in  collision  with  "a  Gothic 
column  found  among  the  remains  of  feudal- 
ity," and  in  any  event  he  will  have  cause  to 
congratulate  himself  upon  the  narrow  escape 
from  the  grave  responsibility  of  "producing 
an  amphibious  species  of  inheritance." 

The  disposition  which  this  man  sought  to 
make  of  his  property  was  natural,  commend- 
able, and  lawful.  Why  should  the  court 
make  it  unnecessarily  difficult,  and  con- 
struct or  adopt  artificial  and  oppressive 
rules  to  thwart  the  purpose  of  the  donor? 
If  the  rule  in  Shelley* a  Case  had  never  exist- 
ed, and  it  was  now  proposed  for  the  first 
time,  every  court  and  lawyer  in  the  United 
States  would  respond  with  a  prompt  and  em- 
phatic protest  against  a  plan  so  inconsist- 
ent with  the  spirit  of  our  civilization  and 
so  abhorrent  to  the  principles  of  reason  and 
justice.  As  this  state  has  never  been  sub- 
ject to  its  influence,  we  should  be  no  less 
prompt  and  earnest  in  denying  it  a  place  in 
our  legal  system.  The  suggestion  made  by 
the  majority  that  few  instances  are  likely  to 
arise  requiring  this  court  to  apply  the  rule 
adds  nothing  to  the  argument.  Few  de* 
mands  have  hitherto  been  made  for  the  en- 
forcement of  the  rule  in  Shelley^a  Caacj  sim- 
ply because  the  great  body  of  the  profession 
has  taken  this  court  at  its  word  that  such 
rule  is  not  recognized  as  the  law  of  Iowa. 
Now  that  we  have  announced  otherwise,  it 
requires  no  prophet's  vision  to  foresee  the 
rapid  increase  in  such  litigation.  Of  the 
further  suggestion  that  there  are  other 
rules  and  principles  of  real-estate  law  com- 
ing from  feudal  times  which  are  admittedly 
in  force,  though  having  no  apparent  justifi- 
cation in  modern  conditions,  I  have  only  to 
say  that,  conceding  this  to  be  true,  I  am  still 
iinable  to  admit  the  soundness  of  the  logic 
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which  justifies  the  adoption  of  an  admitted- 
ly vicious  rule  by  showing  that  we  are  al- 
ready burdened  with  others  equally  bad. 

In  my  opinion  the  judgment  of  the  dis- 
trict court  should  be  reversed. 

Sherwin,  Ch.  J. :  I  concur  in  the  dissent- 
ing opinion  of  Mr.  Justice  Weaver. 

Petition  for  rehearing  overruled. 


WISCONSIN   LUMBER   COMPANY 

V, 

GREENE     &     WESTERN     TELEPHONE 
COMPANY,  Appt. 


CITIZENS'  NATIONAL  BANK 

V. 

SAME,  Appt. 


SECURITY  BANK 

V. 

SAME,  Appt. 

(Llflowrt^^P) 

1.  A  Jadarnient  Vf-lll  not  be  re  Versed  be-^ 
cause  tKe  sntBelency  of  an  aasTrer- 
warn  tested  by  wbat  was  called  a  mo- 
tion to  strike*  Inatend  of  by  demurrer,  al- 
though the  practice  Is  Improper,  where  the 
motion  has  been  treated  by  the  parties  as  in 
effect  a  demurrer. 

2.  Tbe  rliirbt  to  move  to  strike  parat-* 
arraphs  of  nnsfver  la  not  waived  by  flllnc 
demurrers,  where,  after  tbe  demarrei*8  are 
flled,  the  petition  is  amended,  and  the  an- 
swer is  then  amended  to  meet  the  new  matter 
in  the  petition. 

?.  A  corporation  cannot  accept  stock 
subscriptions  secured  by  Its  oAcers^ 
and  repudiate  the  promise  to  take  back  tbe 
stock  under  certain  circumstances. 

4.  A  corporation  bas  poorer  to  naake 
valid  contracts  for  tbe  repnrfebaae  of 
Its  o-wn  stock  in  the  absence  of  charter 
restrictions. 

R.  A  corporation  cannot  refuse  to  per- 
form Its  contract  to  allow  subscribers  to 
stock  free  passes,  or  to  repurchase  the  stock 
at  the  price  paid,  on  the  ground  that  It  Is 
contrary  to  public  policy. 

O.  A  corporation  cannot  refuse  to  carry 
out  Its  contract  to  repurchase  tbe 
stock  of  certain  subscribers  upon  certain 
contingencies  on  the  ground  that  other  stock- 
holders were  not  given  the  same  right  to  re- 
turn their  stock ;  at  least  where  there  fa  no 


Note. — As  to  power  of  corporation  to  deal  In 
Its  own  stock  generally,  see  note  to  Buckeye 
Marble  &  Freestone  Co.  v.  Harvey,  18  L.  R.  A. 
on  page  254. 

As  to  estoppel  of  corporation  to  aet  up  plea 
of  ultra  vtren,  see  First  Nat.  Bank  v.  Guardian 
Trust  Co.  70  L.  R,  A. — ,and  cases  In  footnote 
thereto. 
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showing  of  any  prejndlce  to  the  other  stock- 
holders. 
7«  Ttant  a  vrrltten  tender  in  not  kept 
vood  •■  reqvlred  by  stfttnte  will  not 
deftet  a  judgment  directing  the  repurchase 
of  stock  according  to  contract,  Ii  the  shares 
were  produced  in  court  at  the  trial,  and  filed 
with  the  clerk. 

(December  13,  1004.) 

APPEALS  by  defendant  from  judgments 
of  the  District  Court  for  Cerro  Gordo 
County  in  favor  of  plaintiffa  in  actions 
brought  to  recover  the  value  of  certain 
shares  of  stock  which  defendant  had  agreed 
to  repurchase  from  plaintiffs.    Affirmed. 

Statement  by  Deemer,  Ch.  J.: 

Actions  to  recover  the  par  value  of  cer- 
tain shares  of  stock  in  the  defendant  com- 
pany, pursuant  to  a  contract  whereby  the 
defendant  promised  and  agreed  that,  in  the 
event  it  sold  any  of  its  connections,  fran- 
chises, or  business  in  the  state  of  Minnesot*!, 
it  would  repurchase  of  the  plaintiffs  and 
pay  the  par  value  of  any  shares  of  stock  in 
the  company  owned  and  held  by  them.  The 
three  actions  are  based  on  identical  con- 
tracts and  arrangements,  and  are  the  same 
except  as  to  parties  and  the  number  of 
shares  held  by  them.  The  defendnnt  filed 
answers  in  each  case,  to  which  the  plaintiffs 
separately  filed  motions  to  strike  and  de- 
murrers. The  motions  were  each  sustnined. 
and,  defendant  electing  to  8t'»nd  upon  it« 
answers,  judgment  was  rendered  against 
it  in  each  case  as  prayed.  Defendant  ap 
peals. 

Mesftrs.  Cli^rsitty  Bnle,  ft  Keeler  and 
J.  J.  Clark,  for  appellant: 

The  demurrer  waived  the  right  to  file  the 
motion. 

White  Oak  v.  OskalooBa,  44  Iowa,  512; 
1  Boone,  Code  PI.  §  240;  Vevo  York  lev 
Co.  V.  'Northwestern  Ina.  Co.  21  How.  Pr. 
2.34.  12  Abb.  Pr.  74:  Russell  v.  Chambers. 
31  Minn.  64,  16  N.  W.  468;  Smith  v.  Coun- 
tryman. 30  N.  Y.  Vm. 

The  motion  to  strike  out  the  answer  was 
an  improper  method  of  testing  the  sufficien- 
cy of  the  matters  of  defense  presented. 

Clark  V.  Cress,  20  Iowa,  50;  Evans  v. 
Rohbins,  29  Iowa,  472;  Hall  v.  Harris.  61 
Iowa,  500,  13  N.  W.  065,  16  N.  W.  535; 
Walker  v.  Pumphrey,  82  Iowa,  487,  48  N. 
W.  928;  State  ea  rel.  McDonald  v.  De- 
Kruif,  72  Iowa,  488,  34  N.  W.  607;  Inoin 
V.  y eager,  74  Iowa,  174,  37  N.  W.  136; 
Wattele  v.  Minchen,  93  Iowa,  517,  61  N. 
W.  015:  VaP  Sickle  v.  Keith.  88  Town,  9.  5- 
N.  W.  42;  Rhoadabeok  v.  Blair  Town  Lot 
d  Land  Co.  02  Iowa.  370.  17  N.  W.  582; 
Boicman  V.  Chicago,  St.  P.  d  K.  C.  R.  Co. 
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86  Iowa,  490,  53  N.  W.  327 ;  Ojerstadengen 
V.  Eartzell,  8  N.  D.  424,  79  N.  W.  872; 
Hurd  v.  Ladner,  110  Iowa,  263,  81  N.  W- 
470;  Childs  v.  Oriswold,  15  Iowa,  438; 
Wade  V.  Bridges,  24  Ark.  569;  Paciftc  Fac- 
tor Co.  V.  Adler,  98  Cal.  271,  25  Am.  St 
Rep.  106,  27  Pac.  36;  Aitken  V.  Clark,  15 
Abb.  Pr.  319;  Davis  V.  Louistjille  d  N.  R. 
Co.  108  Alfl.  660,  18  So.  687:  Wilson  v. 
Marks,  18  Fla.  322;  Orne  V.  Cook,  31  III. 
238;  State  ex  rel.  Nave  v.  Newlin,  69  Ind. 
108;  Burk  v.  Taylor.  103  Ind.  390,  3  N.  E. 
129;  Savage  v.  Challiss,  4  Kan.  319;  Arm- 
stead  v.  Neptune,  56  Kan.  750,  44  Pac.  998 ; 
Littlejohn  v.  Greeley,  13  Abb.  Pr.  311,  22 
How.  Pr.  345;  Smith  v.  American  Tur- 
quoise Co.  77  Hun,  192,  28  N.  Y.  Supp. 
329;  Mason  v.  Dutcher,  24  N.  Y.  Civ.  Proc. 
Rep.  345,  33  N.  Y.  Supp.  689;  1  Boone,  Code 
PI.  §  256;  Finch  V.  Finch,  10  Ohio  St. 
501 ;  State  use  of  Wyandot  County  v. 
Harper,  6  Ohio  St.  607,  67  Am.  Des.  383; 
Walter  v.  Fowler,  85  N.  Y.  621;  McCam- 
mack  V.  McCammack,  86  Ind.  387;  Jackson 
V.  Lebar,  53  Ca).  257. 

Without  bringing  stock  into  court  for  de- 
fendant, written  tender  was  of  r.o  avail. 

Code,  §  3061;  Johnson  v.  Triggs,  4  G. 
Oreene,  97 ;  Freeman  v.  Fleming,  5  Iowa, 
460;  Mohn  v.  Stoner,  11  Iowa,  30,  14  Iowa, 
115;  Warrington  v.  Pollard,  24  Iowa,  281, 
05  Am.  Dec.  727;  Shugart  v.  Pattee,  37 
[owa,  422. 

The  agreements  for  free  passes  and  to  re- 
purchase the  stock  were  fraudulent  and  void 
as  to  the  company,  other  stockholders,  and 
creditors,  against  good  public  policy,  and 
void;  and  defendant  had  a  right  to  make 
such  defense. 

2  Clark  &  M.  Priv.  Corp.  S  307;  Melvin 
V.  Lamar  Ins.  Co.  80  III.  446,  22  Am.  Rep. 
100;  White  Mountains  R.  Co.  v.  Eastman, 
34  N.  H.  124;  Blodgett  v.  Morrill,  20  Vt. 
^09:  Robinson  v.  Pittsburgh  d  C.  R.  Co.  32 
Pa.  334,  72  Am.  Dec.  792;  Dotonie  v.  White, 
12  Wis.  176,  78  Am.  Dec.  731;  Upton  v. 
Tribilcock,  91  U.  S.  45,  23  L.  ed.  203; 
Brigham  v.  Mead,  10  Allen,  245;  Buffalo 
d  N.  Y.  City  R.  Co.  v.  Dudley,  14  N.  Y. 
'^36;  Seymour  v.  Sfuraess,  26  N.  Y.  134; 
Samjer  v.  Hoag,  17  Wall.  610,  21  L.  ed. 
731;  Tuckerman  v.  Brown,  33  N.  Y.  297; 
<J8  Am.  Dec.  386 :  Onilvie  v.  Krox  Ins.  Co. 
22  How.  380,  16  L.  ed.  349;  Osgood  v.  Lay- 
tin,  3  Keyes,  521 ;  Connecticut  d  P.  Rivers 
R.  Co.  V.  Bailey,  24  Vt.  466,  58  Am.  Dec. 
181 ;  Marshall  Foundry  Co.  v.  Killian,  99  N. 
C.  501,  6  Am.  St.  Rep.  539,  6  S.  E.  680. 
On  petition  for  rehearing. 

A  motion  to  strike  out  cannot  legally  be 
made  to«perform  the  office  of  »  f^em''rr?r. 

Burk  V.  Taylor,  103  Ind.  399,  3  N.  E. 
129;    Ojerstadengen   v.    Hartzell,   8   N.    D. 
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424,  79  N.  W.  874;  Pacific  Factor  Co.  v. 
Idler,  90  Cal.  110,  25  Am.  St.  Rep.  106, 
27  Pac.  36;  Wattels  v.  MincheUy  93  Iowa, 
519,  61  N.  W.  915;  Irwin  V.  Yeager,  74 
Iowa,  177,  37  N.  W.  136:  State  ex  rel.  Mc- 
Donald V.  De  Kruif,  72  Iowa,  489,  34  N. 
W.  607;  Walker  v.  Pumphrey,  82  Iowa. 
491,  48  N.  W.  928. 

Mr.  A.  A.  Adami  for  appellcH'. 

DeemeT,  Gb.  J.,  delivered  the  opinion 
of  the  court: 

The  cases  were  not  tried  together,  nor 
were  they  submitted  in  this  court  as  one: 
but,  as  the  questions  arising  are  common  to 
each  case,  they  will  be  disposed  of  in  one 
opinion. 

Each  of  the  plaintiffs  purchased  and  paid 
for  certain  shares  of  stock  in  the  defendant 
telephone  company,  upon  the  express  agree- 
ment that  each  should  receive  for  every 
share  of  stock  one  stockholder's  pass,  good 
over  all  the  lines  and  free  exchanges  of  the 
defendant,  as  and  for  a  dividend  on  each 
share.  It  was  further  stipulated  that  in 
the  event  plaintiffs  ceased  using  these 
passes,  or  assigned  or  transferred  any  of 
their  stock,  the  plaintiffs  or  their  assignees 
should  thereupon  and  thereafter  be  entitled 
to  dividends  on  their  stock,  the  same  as  any 
other  shareholder.  As  a  part  of  the  same 
transaction,  it  was  expressly  agreed  by  the 
defendant  company  that,  in  the  event  it 
sold,  assigned,  or  transferred  any  of  its  con- 
nections, franchises,  or  business  in  the 
state  of  Minnesota,  it  would,  upon  demand, 
repurchase,  from  plaintiffs,  at  the  par  value 
thereof,  any  of  the  shares  of  stock  then 
held  by  them;  and  plaintiffs,  on  their  part, 
agreed  to  accept  in  payment  therefor  the 
par  value  aforesaid.  These  contracts  were 
each  made  in  the  name  of  the  defendant 
company,  under  its  corporate  seal,  by  its 
secretary  and  president.  It  is  alleged  in 
the  petitions  that  the  defendant  sold  its 
Minnesota  lines,  connections,  franchises 
and  business  to  one  Averill,  or  to  the 
Qnited  Telephone  &  Telegraph  Company; 
and  it  is  also  alleged  that  from  and  after 
August  21,  1901,  the  transferee  of  this 
Minnesota  business  refused  to  recognize 
plaintiffs'  passes,  and  denies  them  the  right 
to  use  the  lines  and  free  exchange  con- 
nections purchased  by  it.  Plaintiffs  there- 
upon demanded  of  defendant  that  it  re- 
purchase the  stock  as  agreed,  and  ten- 
dered the  same  to  it.  Defendant  refused  to 
repurchase,  and  thereupon  these  actions 
were  commenced  to  recover  the  agreed  par 
value,  with  interest,  according  to  the  terms 
of  the  contracts. 

The  answers,  which  are  identical,  are 
long,  and  made  up  of  many  divisions  and 
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paragraphs.  We  shall  not  set  them  out  in 
extensoy  but  content  ourselves  with  stat- 
ing the  substance  thereof,  in  connection 
with  the  claims  now  made  by  the  defend- 
ant regarding  the  sufficiency  thereof. 

Aside  from  a  point  of  practice  which  we 
shall  hereafter  note,  defendant's  conten- 
tions are  (1)  that  the  agreements  to  re- 
purchase and  for  free  passes  were  unau- 
thorized by  the  defendant,  and  that  its 
officers  who  made  the  agreements  had  no  au- 
thority to  do  so;  (2)  that  there  was  no 
consideration  for  the  agreements  to  re- 
purchase; and  (3)  that,  as  there  were  a 
number  of  other  persons  who  held  stock 
in  the  defendant  company,  who  had  no 
right  to  free  passes,  and  no  such  agree- 
ments for  repurchase,  and  who  purchased 
their  stock  without  notice  or  knowledge 
of  the  agreements  with  plaintiffs,  and  as 
these  agreements  operated  to  diminish  the 
value  of  the  earnings  and  the  assets  of  the 
company,  to  the  prejudice  of  these  other 
stockholders  and  the  creditors  of  the  com- 
pany.  said  promises  of  free  passes  and  of  re- 
purchase were  an  undue  and  unjust  dis- 
crimination in  the  plaintiffs'  favor,  to  the 
prejudice  of  other  stockholders  and  the 
general  public,  and  therefore  void  as  against 
public  policy.  The  second  matter  of  defense 
was  withdrawn  by  the  defendant,  and  it 
elected  to  relv  upon  the  first  and  third.  After 
the  submission  of  the  demurrer,  plaintiffs 
filed  amendments  to  their  petitions,  to  meet 
the  second  point  made  by  the  defendant. 
and  to  this  defendant  filed  a  general  denial 
as  a  part  of  its  answers.  Thereupon  plain- 
tiffs filed  motions  to  strike  the  first  and 
third  divisions  of  the  answers,  because  they 
contained  irrelevant  and  immaterial  matter, 
did  not  state  any  defensive  or  issuable  facta, 
and  for  the  further  reason  that  these  di- 
visions each  showed  completed  transactions 
of  which  the  defendant  had  had  the  bene- 
fit, and  that  it  was  now  estopped  from  repu- 
diating the  same.  The  motions  to  strike 
were  sustained,  but  no  specific  rulings 
seem  to  have  been  made  upon  the  demurrers. 
The  practice  point  made  by  the  defendant 
is  that  the  plaintiffs  waive  their  right  to 
file  motions  by  demurring  to  the  answers, 
and  that  a  motion  to  strike  is  an  improper 
method  of  testing  the  sufficiency  of  matters 
pleaded  in  defense.  Conceding  the  correct- 
ness of  both  propositions, — and  that  they 
are  technically  correct  none  will  deny, — 
still  this  court  has  never  been  very  insistent 
upon  technical  accuracy  in  the  use  of  names 
given  to  such  pleadings  as  are  here  in- 
volved. Chase  v.  Kaynor,  78  Iowa,  449,  43 
N.  W.  269;  Seiffert  d  W.  Lumber  Go.  ▼. 
Hartwelh  94  Iowa,  576,  58  Am.  St  Rep. 
413,   63   N.   W.  333:    Rhoadabeck  v.  Blair 


1904. 


Wisconsin  Lumbkb  Co.  v.  Gbeene  &  W.  Teleph.  Co. 


071 


Tovm  Lot  d  Land  Co.  62  Iowa,  368,  17  N. 
W.  582.  As  to  the  alleged  waiver  by  the 
filing  of  the  demurrers,  it  appears  that, 
after  the  demurrers  had  been  submitted, 
plaintiffs  filed  amendments  to  their  peti- 
tions, and  to  these  defendant  filed  amend- 
ments to  its  answers.  This  being  true,  the 
right  to  move  was  not  waived.  But,  even 
if  it  were,  plaintiffs  had  the  right  to  amend 
these  demurrers,  which  is  practically  what 
they  did  in  filing  what  they  denominated 
motions  to  strike.  No  motion  was  filed  to 
strike  these  motions,  and  no  objection  seems 
to  have  been  taken  at  the  time  to  the  man- 
ner in  which  the  questions  were  sought  to 
be  raised.  The  motions  were  treated  by  all 
parties  as,  in  effect,  amendments  to  the  de- 
murrers, in  so  far  as  they  related  to  divi- 
sions 1  and  3  of  the  answer ;  and,  while  un- 
doubtedly misnamed,  this  will  not  consti- 
tute reversible  error.  See  authorities 
hitherto  cited. 

2.  The  first  divisions  of  the  answers  plead- 
ed want  of  authority  in  the  officers  of  the 
corporation  to  execute  the  contracts  referred 
to  and  relied  upon  in  the  petitions,  andVant 
of  power  or  l^al  authority  to  make  the 
same.  There  is'  no  denial  of  the  execution 
of  the  contracts  l^  the  president  and  secre- 
tary in  the  name  of  the  corporation  and  un- 
der its  corporate  seal,  and  this  must  be  tak- 
en as  a  conceded  fact :  but  it  is  claimed  that 
the  answers  raise  an  issue  as  to  the  author- 
ity and  power  of  the  agents  and  of  the  cor- 
poration to  make  such  contracts.  We  take 
it  that  the  pleader  intended  to  raise  two 
questions  thereby:  First,  want  of  authority 
in  fact;  and,  second,  want  of  legal  power  in 
Taw. 

As  to  the  first  proposition,  it  clearly  ap- 
pears, from  the  implied  color  which  the 
answers  must  give  in  order  that  the  de- 
fense may  be  considered  at  all,  that  these 
officers  did  in  fact  make  the  contracts  as 
alleged  in  the  petition,  under  the  seal  of 
the  corporation,  and  that  the  defendant  cor- 
poration has  had  and  enjoyed  the  benefits 
of  such  contracts.  This  being  true,  the 
corporation  cannot  accept  and  ratify  the 
contracts  in  so  far  as  they  were  beneficial 
to  it,  and  repudiate  them  in  so  far  as  they 
imposed  any  liability  on  its  part.  It  ac- 
cepted plaintiffs'  money  on  the  strength  of 
these  contracts,  and  cannot,  while  retaining 
the  same,  be  heard  to  say  that  its  officers 
had  no  authority  to  make  the  contracts  un- 
der which  it  was  received.  This  is  horn- 
book law,  and  we  need  only  cite  in  its  sup- 
port Field  v.  Eastern  Bldg.  <£•  L.  Asso,  117 
Iowa,  185,  90  N.  \V.  717;  Moore  v.  First 
Ruthven  Circuit  M,  E.  Church,  117  Iowa, 
33,  90  N.  W.  492 ;  Melledge  v.  Boston  Iron 
Co,  5  Cush.  158,  51  Am.  Dec.  59;  Philadel- 
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phia,  W.  d  B.  R'.  Co.  v.  Howard,  13  How. 
307,  14  L.  ed.  157.  The  contract  being  un- 
der the  seal  of  the  corporation,  and  the 
signature  of  the  corporation  and  its  officers 
being  undenied,  it  will,  of  course,  be  pre- 
sumed not  only  that  the  contract  was  in 
fact  executed,  but  that  its  officers  had  power 
to  make  it.  Blackshire  v.  Iowa  Homestead 
Co.  39  Iowa,  625.  This  point  as  to  actual 
authority  or  adoption  by  ratification  as- 
sumes, of  course,  that  the  contracts  were 
such  as  the  officers  might  have  been  au- 
thorized to  perform. 

The  next  proposition,  as  to  legal  power  or 
authority,  raises  incidentally  the  question 
of  ultra  vires;  that  is  to  say,  defendant 
pleaded  want  of  legal  authority  in  its  offi- 
cers to  make  the 'contract  in  question.  As 
pleaded  in  the  answer,  this  is  largely  a  le- 
gal conclusion  of  the  pleader,  and  might  well 
be  disregarded  upon  this  ground ;  but,  treat- 
ing the  point  as  properly  raised,  we  have 
this  state  of  facts:  There  is  no  showing  as 
to  the  charter  rights  of  the  defendant ;  that 
is,  there  is  nothing  appearing  therein  which 
expressly  prohibits  the  making  of  such  con- 
tracts as  are  here  involved.  We  have  to 
deal,  then,  with  its  implied  powers.  The 
contracts  made  between  the  parties  provide 
for  two  things:  First,  the  payment  of  what 
is  in  the  nature  of  guaranteed  dividends: 
and,  second,  the  repurchase  of  the  stock  by 
the  corporation  under  certain  conditions. 
With  the  first  we  now  have  nothing  to  do. 
as  plaintiffs  are  not  asking  for  dividends 
or  their  equivalent,  nor  are  they  in  any 
manner  relying  upon  that  provision  of  the 
contracts,  in  so  far  as  this  record  shows, 
they  have  received  all  the  dividends  to  which 
they  are  entitled.  At  any  rate,  they  are 
not  asking  for  any  here.  They  seek  in  these 
actions  to  enforce  the  agreements  as  to  the 
repurchase  of  their  stock.  This  agreement 
is  entirely  distinct  from  the  agreement  to 
pay  dividends.  In  this  connection  it  is  en- 
tirely immaterial  whether  they  received  any 
of  the  promised  dividends  or  not,  or  as  to 
whether  or  not  that  part  of  the  agreement 
is  of  any  validity.  The  contracts  for  div- 
idends and  for  repurchase  of  the  stock  are 
divisible  in  so  far  as  the  point  now  under 
consideration  is  concerned;  that  is  to  say, 
want  of  legal  power  to  make  the  contracts 
to  repurchase  the  stock.  As  to  that  point, 
it  is  well  settled  in  this  jurisdiction  that, 
in  the  absence  of  charter  restrictions,  a  cor- 
poration has  power  to  make  valid  contracts 
for  the  repurchase  of  its  own  stock.  Iowa 
Lumbei-  Co.  v.  Foster,  49  Iowa,  25,  31  Am. 
Rep.  140;  West  v.  Averill  Grocery  Co.  109 
Iowa,  488,  80  N.  W.  555;  Rollins  v.  Shaver 
Wagon  d  Carriage  Co.  80  Iowa,  390,  20  Am. 
St.   Rep.   427,   45    N.    W.    1037.     See   also 
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City  Bank  v.  Bruce,  17  N;Y.  610;  Johnson 
County  V.  Thayer,  04  U.  S.  631,  24  L.  ed. 
133.  So  that,  in  so  far  as  legal  power  and 
authority  is  oonceraed,  the  first  division  of 
the  answers  tenders  no  defense. 

3.  Tlie  second  division  of  the  answers, 
pleading  want  of  consideration,  was  with- 
drawn, and  to  it  we  give  no  further  atten- 
tion. 

4.  In  the  third  division  the  point  is  made 
not  only  that  the  officers  had  no  authority, 
but  that  the  entire  scheme  was  and  is  ultra 
vires,  contrary  to  public  policy,  and  void. 
It  is  claimed  that  the  agreament  to  repur- 
chase the  stock  at  par,  and  to  pay  dividends 
in  passes,  constitutes  a  fraud  upon,  and  an 
unjust  discrimination  in  favor  of  these 
plaintiffs  against,  the  other  stockholders, 
and  that  such  contracts  were  beyond  the 
power  of  the  corporation.  This  defense,  as 
will  be  noticed,  is  made  by  the  corporation 
itself,  which  has  received  all  of  the  benefits 
of  the  transaction  on  its  part.  The  agree^ 
ment  for  free  passes  and  to  pay  dividends 
is  out  of  the  case,  save  as  it  may  bear  on 
the  question  of  fraud  in  the  transaction,  for, 
an  already  stated,  that  part  of  the  contract 
has,  so  far  as  this  case  is  concerned,  been 
fully  executed,  and  is  functus  officio.  But 
it  is  contended  that  the  agreement  to  re- 
purchase, which  is  as  yet  executory  in  char- 
acter, cannot  be  enforced,  for  that,  if  it  be 
recognized  and  sustained,  it  may  and  will 
diminish  the  earnings  -and  assets  of  the 
company,  to  the  prejudice  of  other  stock- 
holders and  creditors.  This  is,  in  our  judg- 
ment, the  only  debatable  question  in  the 
ease.  There  is  no  claim  of  any  actual 
fraud  in  the  transnction,  and  no  sus^gestion 
of  any  secrecy  with  reference  to  the  agree- 
ment. Moreover,  there  is  no  statement 
either  in  pleadings  or  argument  that  the 
stock  is  not  worth  what  the  defendant 
agreed  to  repurchase  it  for.  Reliance  is 
placed  solely  on  statements  to  the  effect 
that  the  other  stockholders  had  no  such 
privileges  or  agreements,  and  that  said 
agreements  to  repurchase  diminished  the 
value  of  the  earnings  and  the  assets  of  the 
company,  to  the  prejudice  of  other  stock- 
holders and  creditors.  It  goes  without  say- 
ing that  the  enforcement  of  these  contracts 
will  take  the  amount  paid  for  the  repur- 
chase of  the  stock  out  of  the  earnings  and 
assets  of  the  company.  But  this  is  true 
in  every  case  where  a  corporation  is  per- 
mitted to  repurchase  its  own  stock.  How- 
ever, its  stockholders'  liability  is  reduced 
by  that  amount,  and,  in  the  absence  of 
fraud  or  a  plea  of  insolvency  on  the  part  of 
the  corporation,  we  do  not  see  how  either 
the  stockholders  or  creditors  are  prejudiced, 
unless  it  appears  that  the  cor^ioration 
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agreed  to  pay  more  for  the  stock  than  it  was 
worth.  No  claim  of  this  kind  is  made  in  the 
defendant's  answer,  save  by  way  of  a  general 
statement  of  a  legal  conclusion  that  the 
earnings  and  assets  will  be  dimini<4hed.  to 
the  prejudice  of  defendant's  stockholders 
and  creditors.  No  facts  are  pleaded,  how- 
ever, which  will  justify  any  such  inference. 
No  actual  fraud  or  secrecy  is  pleaded,  but 
it  is  argued  that  such  a  transaction  is  con- 
trary to  public  policy*  The  cases  differ  in 
many  respects  from  most  of  those  cited  by 
counsel  for  the  defendant  company.  In 
most  of  them  the  subscriber  for  stock  was 
endeavoring  to  escape  liability  on  his  con- 
tract by  reason  of  a  contract  or  an  under- 
standing that  he  was  not  to  be  liable  there- 
on, or  that  his  liability  was  contingent  or 
for  only  a  part  of  the  amount  of  the  sub^ 
Roription  price.  This  case  involves  no  such 
question.  Here  the  defendant  corporation 
is  endeavoring  to  escape  liability  on  a  con- 
tract for  repurchase,  of  which  it  had  the  full 
benefit,  because  of  some  actual  or  implied 
fraud,  or  because  the  contract  is .  void  as 
being  against  public  policy.  We  fail  to 
see  that  any  question  of  public  policy  is 
involved.  A  corporation  may  guarantee  div- 
idends upon  its  stock  if  it  is  so  minded.  To 
hold  otherwise  would  be  to  set  aside  many 
contracts  of  the  kind,  which  no  one  hereto- 
fore has  thought  of  questioning.  The  free 
use  of  its  lines  was  given  as  and  for  divi- 
dends, and  the  plaintiffs  had  the  right  at 
any  time  to  renounce  that  part  of  the  agree- 
ment and  to  accept  regular  dividends.  It  is 
not  contrary  to  public  policy  for  a  corpora- 
tion to  repurchase  its  own  stock.  This  has 
many  times  been  held,  not  only  by  this 
court,  but  in  other  jurisdictions  as  well. 
Of  course,  fraud  will  defeat  any  contract; 
but  no  actual  fraud  is  pleaded,  nor  is  there 
any  attempt  to  plead  facts  from  which 
fraud  might  be  inferred.  At  best,  there  is 
a  mere  suggestion  or  inference  of  fraud,  but 
no  sufficient  facts  are  pleaded  from  which 
such  inference  may  legitimately  be  drawn. 
There  is,  as  we  have  said,  no  showing  that 
the  corporation  is  insolvent,  and  no  attempt 
to  plead  or  show  that  the  stock  is  not 
worth  what  defendant  agreed  to  give  for  it 
True,  other  stockholders  were  not  given  the 
rights  accorded  to  these  plaintiffs,  but  this 
in  itself  is  no  reason  for  not  enforcing  the 
contracts  against  the  corporation  itself,  for 
there  is  no  showing  of  any  prejudice  to 
other  stockholders.  It  may  be  that  their 
stock  is  worth  more  than  par.  As  to  this, 
wc  are  not  advised.  But  in  the  absence  of 
direct  averment  we  cannot  presume  any 
thing  in  defendant's  favor  in  order  to  de- 
feat these  contracts,  that  it  may  escape 
from  what  appeir  on  their  face  to  be  valid 
obligations.     Having  received  the  benefits  of 
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these  contracts,  it  does  not  lie  in  defendant's 
mouth  to  plead  the  invalidity  thereof  be- 
asLUBe  lUtra  vires.  Field  v.  Eastern  Bldg,  d 
L.  Aa«o.  117  Iowa,  185,  90  N.  W.  717.  See 
also  Fremont  Carriage  Mfg.  Co.  v.  Thorn- 
sen,  65  Neb.  370,  91  N.  W.  378;  Watts  v. 
Equitable  Mut.  Life  Asso.  Ill  Iowa,  90,  82 
'N.  W.  441.  The  defendant  is  not  a  mutual 
company ;  it  is  purely  a  stock  concern ;  and 
we  know  of  no  reason  of  public  policy  or  of 
sound  morals  which  inhibits  it  from  making 
such  contracts  as  are  here  sought  to  be  en- 
forced, in  the  absence  of  some  showing  of 
fraud  or  mala  fides.  The  public  has  no  in- 
terest in  such  matters.  Perhaps  a  case 
might  be  made  where  other  stockholders  or 
creditors  could  intervene,  or  in  which  cred- 
itors could  enforce  some  liability  against 
the  plaintiffs,  or  object  to  the  enforcement 
of  the  contracts,  but  no  such  questions  are 
presented  by  this  record.  Plaintiffs  paid 
full  value  for  their  stock  when  they  pur- 
ch*i8ed  it.  and  were  induced  to  purchase 
through  the  promises  and  agreements  of 
the  defendant,  its  officers  and  agents.  To 
now  allow  the  defendnnts  to  repudiate  its 
agreements  would  be  offering  a  premium  up- 
on wrongdoing.  The  plea  of  ultra  vires  is 
not  looked  upon  with  favor,  and,  when  a 
corporation  has  received  the  benefits  grow- 
ing out  of  a  contract,  such  contract  will  be 
enforced  asrainst  it,  unless  it  be  entered  into 
through  fraud,  or  there  be  persuasive  con- 
siderations of  public  policy  involved.  Nei- 
ther of  these  appears  in  the  defendant's  an- 
swer. As  fully  sustaining  our  conclusions 
on  this  point,  see  Field  v.  Eastern  Rldn.  rf 
h,  Asso,  117  Iowa,  185,  90  N.  W.  717: 
Wright  v.  Pipe  lAne  Co.  101  Pa.  204,  47  Am. 
Rep.  701;  Chester  Class  Co.  v.  Dewey,  16 
Mass.  94,  8  Am.  Dec.  128;  Manchester  d  L. 
R,  Co.  V.  Concord  R.  Corp.  66  N.  H.  100,  9 
L.  R.  A.  689,  3  Inters.  Com.  Rep.  319,  49 
Am.  St.  Rep.  582,  20  Atl.  383 :  Union  Nat. 
Bank  r.  Matthews,  98  U.  S.  621,  25  L.  ed. 


188.  In  order  to  recover  in  this  case,  plain- 
tiffs are  not  required  t«  rely  upon  an  illegal 
contract.  The  agreement  to  repurchase  the 
stock  was  neither  ultra  vires,  illegal,  nor 
immoral.  There  was  no  actual  fraud,  and 
no  facts  are  stated  from  which  fraud  may 
legitimately  be  inferred.  Stockholders  may, 
in  equity,  sometimes  set  aside  ultra  vires 
acts  done  by  a  corporation,  which  the  corpo- 
ration itself  may  not  take  advantage  of. 
New  Orleans,  M.  d  T,  R,  Co,  v.  Ellerman, 
105  U.  S.  168,  26  L.  ed.  1015;  4  Thomp. 
Corp.  S9  4483  et  seq.  But  in  such  cases 
it  must  be  shown  that  the  conduct  of  the 
officers  or  directors  works  a  substantial  in- 
jury. However,  speculation  on  this  point 
is  unnecessary,  for  the  questions  are  not 
here  at  issue.  We  reach  the  conclusion  that 
the -third  division  of  the  answer  presents  no 
defense. 

5.  Lastly,  it  is  argued  that  the  court 
erred  in  rendering  judgments  against  the 
defendant  for  the  reason  that  the  plaintiffs 
did  not  tender  and  bring  their  shares  of 
stock  into  court  at  the  time  the  judgments 
were  rendered.  This  point  does  not  seem 
to  have  been  made  in  the  lower  court,  nnd^  of 
course,  cannot  be  taken  advantage  of  here. 
But  we  find  that  plaintiffs  did  make  a  writ- 
ten tender;  that  they,  in  their  petitions,  re- 
newed these  tenders,  but  the  defendant  re- 
fused to  receive  the  stock  back;  and  that 
on  the  trial  plaintiffs  produced  the  shares 
of  stock  in  court,  and  filed  them  with  the 
clerk.  These  facts  are  sufficient  to  justify 
the  judgment,  althougn  tne  first  written 
tender  was  not  kept  good  as  required  by 
statute  (Code,  §  3061).  Williams  v.  frip- 
Ictt,  3  Iowa,  618. 

There  is  no  prejudicial  error  in  the  rec- 
ords, and  the  judgments  are  each  and  aU 
affirmed. 

Petition  for  rehearing  overruled. 
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DAVIS  CALYX  DRILL  COMPANY, 
Plff.  in  Err., 

V. 

Annie  L.  MALLORY  et  al.,  Exrxs.,  etc,  of 
Smith  H.  Mallory,  Deceased. 

(137  Fed.  332.) 

•I.  Alt  Implied  warrantr  that  an  article 
will  be  lit  for  a  particular  purpose  may 

*Headnote8  by  Sanb  rn.  Circuit  Judge. 


be  Inferred  from  a  contract  to  make  or  fur 
nlflh  It  to  accomplish  that  specific  purpoM^ 
because  the  accompHshment  of  the  purpose  Is 
the  essence  of  this  contract. 
2.  Bat  no  Implied  warrantF  of  avcli  llt- 
nens  arises  oat  of  a  contract  to  make 
or  snpply  a  described  and  definite 
article,  although  the  vendor  knows  that  the 
vendee  is  purchasing  it  to  accomplish  the 
specific  purpose,  because  the  essence  of  this 
contract  is  the  delivery  of  the  specific  article, 
and  not  the  accomplishment  of  the  purpose. 


NoTH.— -As    to    implied    warranty    of    fitness    Mills  Co.  37  L.  11.  A.  790:  Gardner  v.  Winter, 


of  property  bought  for  special  purpose,  see  also, 
in  this  series,  note  to  McQuaid  v.  Ross,  22  L.  R. 
A.  187,  and  the  later  cases  of  Bierman  v.  City 
4^9  L.  R.  A. 
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3.  A  vendee  contracted  'writh.  a  mann- 
factnrer,  in  wrttingry  to  bvy  and  pay 
for  one  class  F3  drill  made  by  the  latter, 
and  described  In  its  catalogue,  and  certain 
other  specific  machinery  and  tools,  for  an 
agreed  price.  Before  this  contract  was  made, 
the  vendee  informed  the  vendor  that  he 
wanted  the  drill  and  machinery  to  bore  holes 
through  certain  described  strata  in  land  In 
the  county  of  Lucas,  in  the  state  of  Iowa, 
and  the  manufacturer  assured  him  that  its 
class  F3  drill  would  do  this  work  as  rapidly 
and  economically  as  a  diamond  drill.  But 
the  written  contract  was  silent  upon  this 
subject.  The  vendee  relied  upon  this  assur- 
ance of  the  manufacturer,  and  made  the  con- 
tract. Held,  there  was  no  Implied  warranty 
that  the  drill  and  its  machinery  would  be 
suitable  to  bore  holes  through  the  specific 
described  strata  in  Lucas  county,  Iowa. 

4.  'When  the  written  agreement  of  the 
parties  is  complete  in  itself,  the  conclu- 
sive legal  presumption  is  that  it  embodies  the 
entire  engagement  of  the  parties,  and  the 
manner  and  extent  of  their  obligations,  and 
parol  evidence  of  other  terms  relating  to  the 
same  subject-matter  is  inadmissible  to  extend, 
modify,  or  contradict  it. 

9.  An  implied  'warranty  of  the  fltness  of 
a  machine  to  do  a  partlcvlar  'vrork 
does  not  include  a  warranty  that  it  will 
do  the  work  as  rapidly  or  economically  as 
some  other  specified  machine.  Such  a  cove- 
nant can  be  Introduced  by  express  contract 
only,  and  parol  evidence  of  it  is  excluded  by 
a  written  contract  of  sale  which  is  silent  on 
the  subject. 

{Philips,  DUtrict  Judge,  dissents.) 
(April  n,  1905.) 

ERROR  to  the  Circuit  Court  of  the  ynited 
States  for  the  Southern  District  of  Iowa 
•  to  review  a  judgment  in  favor  of  defendants 
in  an  action  brought  to  recover  the  contract 
price  of  certain  machinery  sold  and  deliv- 
ered to  defendants'  testator.    Reversed. 

Statement  by  Sanborn,  Circuit  Judge: 
On  June  25,  1902,  the  Davis  Calyx  Drill 
Company,  a  corporation,  made  a  written 
contract  with  S.  H.  Mallory  to  furnish  him 
free  on  board  the  cars  at  Tarrytown,  in 
the  state  of  New  York,  one  class  F3  drill, 
which  is  described  in  its  catalogue ;  and  cer- 
tain specific  machinery,  tools,  and  articles, 
for  which  Mallory  promised  to  pay  $2,459. 
Mallory  has  since  died,  and  the  defendants 
are  the  executrices  of  his  will.  The  Calyx 
company  made  and  delivered  the  drill,  the 
machinery,  and  the  articles  according  to  the 
contract,  and  this  is  an  action  to  recover 
their  purchase  price.  Two  defenses  were 
interposed, — fraudulent  misrepresentation 
and  the  breach  of  an  implied  warranty  by 
the  plaintiff.  The  court  withdrew  the  for- 
mer defense,  and  submitted  the  latter  to  the 
jury.  There  was  evidence  which  had  a  ten- 
dency to  establish  these  facts:  The  plaintiff 
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was  a  corporation  engaged  in  the  manufac- 
ture of  drills  and  other  machinery  at  Tarry - 
town,  in  the  state  of  New  York.  Mallory- 
was  engaged  in  prospecting  for  coal  and  lands 
in  Lucas  county,  in  the  state  of  Iowa,  and 
William  Haven  was  his  agent.  Haven  had 
used  a  diamond  drill  for  this  purpose  prior 
to  June,  1902,  but  he  objected  to  it  because 
it  would  frequently  fail  to  produce  any  core 
for  the  reason  that  the  coal  was  soft,  and 
the  diameter  of  the  core  was  only  1  inch. 
He  was  desirous  of  obtaining  a  drill  which 
would  produce  a  larger  core.  He  heard  of  the 
Davis  Calyx  drill,  procured  one  of  the  plain- 
tiff's catalogues,  went  to  Tarrytown,  and 
saw  one  of  the  plaintiff's  drills  in  operation 
with  a  shot  bit;  but  he  could  not  form  any 
opinion  upon  the  question  whether  or  not 
it  was  fit  to  work  in  the  strata  in  earth 
in  Lucas  county,  in  the  state  of  Iowa.  The 
drill  was  provided  with  a  cutter  and  a  shot 
bit,  and  these  were  exchanged  in  the  opera- 
tion to  accommodate  the  drill  to  the  hard- 
ness of  the  material  through  which  it  was 
to  pass.  Haven  met  the  secretary  and  the 
general  manager  of  the  plaintiff.  He  de- 
scribed to  them  the  strata  through  which  a 
drill  must  pass  in  boring  holes  upon  the 
land  of  Mr.  Mallory,  and  explained  to  them 
that  he  desired  to  get  a  machine  which 
would  produce  a  larger  core  than  a  diamond 
drill,  and  would  operate  as  economically  and 
rapidly.  They  told  him  that  their  machine 
was  just  the  drill  he  wanted.  They  showed 
him  pieces  of  stone  through  which  it  had 
passed,  and  stated  to  him  that  it  would  sink 
25  or  30  feet  per  day ;  that  it  would  operate 
as  economically  and  as  rapidly  as  a  diamond 
drill,  and  would  get  a  larger  core.  There 
upon  Haven  made  the  contract  in  suit  on 
behalf  of  his  principal,  Mallory,  in  reliance* 
upon  these  representations,  and  upon  the 
judgment  of  the  officers  of  the  plaintiff,  ex- 
pressed in  this  way.  The  plaintiff  furnished 
the  drill  and  all  the  other  specific  machin- 
ery, tools,  and  articles,  described  in  the  con- 
tract, and  furnished  an  expert  to  set  up  and 
operate  the  drill.  But  the  machine  would 
not  work  satisfactorily.  It  would  sink  only 
8  or  10  feet  per  day  on  the  avera|^e,  while  a 
diamond  drill  would  bore  into  the  same 
ground  at  the  rate  of  25  feet  per  day.  The 
plaintiff  claimed  that  these  facts  evidenoeil 
an  implied  warranty  that  the  drill  would 
be  fit  and  suitable  to  bore  holes  through 
the  strata  in  Lucas  county,  Iowa,  under- 
neath his  land,  as  rapidly  and  economically 
as  a  diamond  drill.  All  the  testimony  rela- 
tive to  this  alleged  warranty  was  receive*! 
over  the  objections  of  the  plaintiff,  and  was 
contradicted  by  testimony  which  it  produced. 
The  court  instructed  the  jury,  in  effect,  that 
if  Haven  correctly  described  to  the  secretarA- 
and   general   manager  of  the  plaintiff  the 
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strata  through  which  the  drill  was  to  be 
sunk  under  the  land  of  Mallory,  and  if  the 
secretary  and  general  manager  knew  where 
the  drill  was  to  be  used,  and  stated  that  it 
would  do  as  much  work  there,  and  do  it  as 
economically,  as  a  diamond  drill,  then  the 
plaintiff  had  made  an  implied  warranty 
that  the  drill  would  work  in  this  way,  and 
that,  if  it  did  not  do  so,  the  defendants  had 
a  right  to  rescind  the  contract,  to  return  the 
drill,  and  to  recover  the  expenses  which  they 
or  their  decedent  had  incurred  in  their 
attempt  to  operate  it.  The  plaintiff  ex- 
cepted to  this  portion  of  the  charge,  and  to 
the  introduction  of  the  evidence  relative  to 
the  allied  warranty,  and  there  was  a  ver- 
dict for  the  defendants. 

Argued  before  Sanborn,  Circuit  Judge, 
and  Philips  and  Riner,  District  Judges. 

Messrs.  Joieph  C  Mitchell  and  Fran- 
cis M.  Hunter,  for  plaintiff  in  error: 

Where  there  is  a  written  contract  of  sale, 
complete  in  itself,  which  contains  no  war- 
ran^,  and  no  fraud,  accident,  or  mistake  is 
alleged,  it  is  not  competent  for  the  purchas- 
er, by  allegation  and  proof,  to  show  a  parol 
warranty  of  the  quality  of  the  property. 
If  the  writing  amounts  to  a  contract  of  sale, 
and  contains  no  warranty,  parol  evidence  is 
not  admissible  to  add  a  warranty  thereto. 

Mast  T.  Pearc€y  58  Iowa,  579,  43  Am.  Rep. 
125,  8  N.  W.  632,  12  N.  W.  697 ;  Seitz  v. 
Brewers*  Refrigerating  Mach.  Co.  141  U.  S. 
510,  35  L.  ed.  837,  12  Sup.  Ct.  Rep.  46;  De- 
Witt  V.  Berry,  134  U.  S.  306,  33  L.  ed.  896, 
10  Sup.  Ct.  Rep.  536 ;  Warbasse  v.  Card,  74 
Iowa,  306,  37  N.  W.  383,  Brintnall  v. 
Briggs,  87  Iowa,  538,  54  N.  W.  531. 

Where  "the  article  ordered  was  to  be  of 
a  particular  design  or  pattern,  well  defined 
and  understood  between  the  parties,  and  the 
article  made  and  delivered  in  pursuance  of 
the  contract  conforms  to  the  pattern  or 
model,  there  is  no  warranty  implied  further 
than  that  it  should  be  of  good  workman- 
ship and  material." 

Cosgrove  v.  Bennett,  32  Minn.  371,  20  N. 
W.  359 ;  Milwaukee  Boiler  Co.  v.  Duncan,  87 
Wis.  120,  41  Am.  St.  Rep.  33,  58  N.  W.  232; 
Orand  Ave.  Hotel  Co.  v.  Wharton,  24  C.  C. 
A.  441,  40  U.  S.  App.  108,  79  Fed.  43; 
Goulds  V.  Brophy,  42  Minn.  109,  6  L.  R.  A. 
392,  43  N.  W.  834;  Wheaton  Roller-Mill  Co. 
V.  John  T.  Noye  Mfg.  Co.  66  Minn.   15d, 

68  N.W.  854;  Cunningham  v.  Hall,  4  Allen, 
268;  Wisconsin  Red  Pressed- Brick  Co.  v. 
Hood,  54  Minn.  543,  56  N.  W.  165;  White  v. 
Adams,  77  Iowa,  295,  42  N.  W.  199;  Fair- 
banks, M.  d  Co.  V.  Baskett,  98  Mo.  App.  53, 
71  S.  W.  1113;  McCray  Refrigerator  d  Cold 
Storage  Co.  v.  Woods,  99  Mich.  269,  41  Am. 
St.  Rep.  599,  58  N.  W.  320. 
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Messrs.  Tliecdore  M.  Stuart  and 
Washington  I.  Babb,  for  defendants  in 
error: 

Where  an  article,  especially  an  article  of 
macliinery,  is  unknown  to  the  purchaser, — 
that  is,  he  has  not  sufficient  information  con- 
cerning such  article,  or  its  capacity,  or  man- 
ner of  operation  to  form  an  opinion  or  judg- 
ment as  to  whether  or  not  it  will  or  can  be 
made  to  work  satisfactorily  or  with  rea- 
sonable rapidity  and  economy  at  a  certain 
place  and  in  certain  kinds  and  character  of 
materials,  wherein  he  desires  and  expects 
to  use  it, — and,  before  contracting  for  the 
purcliase  of  such  article  from  the  manufac- 
turers, he  fully  informs  such  manufacturer 
of  the  locality  where  he  desires  and  expectt^ 
to  use  it,  and  also  of  the  kind  and  character 
of  materials  in  which  he  expects  to  use  it 
and,  with  full  knowledge  of  such  facts,  the 
manufacturer  states  that  his  said  machine 
will  operate  in  such  locality  and  materials 
with  reasonable  rapidity  and  economy;  and 
the  purchaser,  relying  upon  the  judgment 
of  the  manufacturer,  contracts  with  him  to 
manufacture  and  furnish  him  with  such 
machine, — ^then,  and  in  such  case,  and  under 
such  circumstances,  an  implied  warranty 
arises  on  the  part  of  such  seller  that  the 
machine  to  be  furnished  can  and  will  oper- 
atfi  in  said  locality  and  in  said  materials 
as  represented  by  him,  or  with  reasonable 
rapidity  and  economy. 

Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S. 
108,  28  L.  ed.  86,  3  Sup.  Ct.  Rep.  537 ;  Orand 
Ave.  Hotel  Co.  v.  Wharton,  24  C.  C.  A.  44*, 
49  U.  S.  App.  108,  79  Fed.  43;  Parsons  Band 
Cutter  <£•  Self  Feeder  Co.  v.  Mallinger,  122 
Iowa,  703,  98  N.  W.  580;  Alpha  Checkrower 
Co.  v.  Bradley,  105  Iowa,  537,  75  N.  W. 
369;  Blackmorc  v.  Fairbanks,  M.  d  Co.  79 
Iowa,  289,  44  N.  W.  548;  Timken  Carriage 
Co.  V.  Smith,  123  Iowa,  554,  99  N.  W.  183; 
Burnett  v.  Hensley,  118  Iowa,  578,  92  N.  W. 
678;  Latham  v.  Shipley,  86  Iowa,  543,  53 
N.  W.  342 ;  Eversole,  Enc.  Iowa  Law,  §  981 ; 
Benjamin,  Sales,  §  1002,  note  40;  Merriam 
V.  Field,  24  Wis.  640;  Leopold  v.  Van  Kirk. 
27  Wis.  152;  Roe  v.  Bacheldor,  41  Wis. 
360;  Wilcox  v.  Owens,  64  Ga.  601;  Lanz  v. 
Wachs,  50  111.  App.  262;  Kennebrew  v. 
Southern  Automatic  Electric  Shock  Mach. 
Co.  106  Ala.  377,  17  So.  545 ;  Zimmerman  v. 
Druecker,  15  Ind.  App.  512,  44  N.  E.  557 ; 
Lee  V.  J.  B.  Sickles  Saddlery  Co.  38  Mo.  App. 
201;  Omaha  Coal,  Coke  dLime  Co.  v.  Fay, 
37  Neb.  68,  55  N.  W.  211 ;  Overton  v.  Phelan, 
2  Head,  445;  Brenton  v.  Davis,  8  Blackf. 
318,  44  Am.  Dec.  769;  Rodgers  v.  mies,  11 
Ohio  St.  53,  78  Am.  Dec.  290;  Southern 
Brass  d  Iron  Co.  v.  Exeter  Mtichine  Works, 
109  Tenn.  67,  70  S.  W.  614;  Ottawa  Bottle 
d  Flint-Glass  Co.  v.  Gunther,  31  Fed.  208;- 
Fox  v.  Stockton  Combined  Harvester  d  Agri^ 
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Works,  83  Cal.  333,  23  Pac.  295;  Rogers  v. 
Hanson,  35  Iowa,  280;  McGlung  v.  Kelley, 
21  Iowa,  608;  Jones  v.  Just,  L.  R.  3  Q.  B. 
197;  Brown  v.  Edgington,  2  Mann.  &  G.  270 ; 
Pease  r.  8ahin,  38  Vt  432,  91  Am.  Dec  304; 
Port  Carbon  Iron  Co.  v.  Oroves,  68  Pa.  149 ; 
Getty  V.  Rountree,  2  Pinney  (Wis.)  370,  64 
Am.  Dec.  138;WoJ*on  v.  Cody,  1  Wis.  420; 
Creasy  v.  Cray,  88  Mo.  A  pp.  464;  McCor- 
mick  Harvesting  Maoh,  Co.  v.  Nicholson, 
17  Pa.  Super.  Ct.  188;  Willkim  Anson  Wood 
Mower  d  Reaper  Co.  v.  Thayer,  60  Hun, 
616,  3  N.  Y.  Supp.  405;  McClamrock  v. 
Flint,  101  Ind.  278;  Woodle  v.  Whitney,  23 
Wis.  55,  99  Am.  Dec.  102. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  che  court: 

An  implied  warranty  that  an  article  will 
be  fit  for  a  particular  purpose  may  be  in- 
ferred from  a  contract  to  make  or  supply 
it  to  accomplish  that  purpose,  because  the 
accomplishment  of  the  purpose  is  the  essence 
of  the  undertaking.  But  no  such  warranty 
arises  out  of  a  contract  to  make  or  supply  a 
specific,  described,  or  definite  article,  al- 
though the  manufacturer  or  dealer  knows 
that  thti  vendee  buys  it  to  accomplish  a 
specific  purpose,  because  the  essence  of  this 
contract  is  the  furnishing  of  the  specific 
article,  and  not  the  accomplishment  of  ^ie 
purpose.  In  other  words,  a  warranty  that 
a  machine,  tool,  or  article  sold  is  fit  and 
suitable  to  accomplish  a  particular  pur- 
pose or  to  do  a  specific  work  may  be  implied 
when  the  manufacturer  or  dealer  knows  the 
purpose  or  work  to  be  effected,  and  the  pur- 
chase of  the  machine,  tool,  or  article  is  in 
reality  an  oniplovment  of  the  vendor  to  do 
the  work  by  making  or  furnishing  a  ma- 
chine»  tool,  or  article,  to  effect  it.  Kellogg 
Bridge  Co.  v.  Hamilton,  110  U,  S.  108,  116. 
28  L.  ed.  88,  89,  3  Sup.  Ct.  Rep.  637 ;  Breen 
V.  Moron,  61  Minn.  526,  53  N.  W.  766;  Leo- 
pold V.  Van  Kirk,  27  Wis.  152,  156;  Brenton 
V.  Davis,  8  Blackf.  318,  44  Am.  Dec.  769: 
Omaha  Coal,  Coke,  d  Lime  Co,  v.  Fay,  37 
Neb.  68,  75,  55  N.  W.  211;  Lee  v.  J.  B. 
Sickles  Saddlery  Co.  38  Mo.  App.  201,  206 ; 
Rodgers  v.  Mies,  11  Ohio  St.  63,  57,  78  Am. 
Dec.  290;  White  v.  Adams,  77  Iowa,  295, 
297,  42  N.  W.  199. 

But  no  implied  warranty  that  a  machine, 
tool,  or  article  is  suitable  to  accomplish  a 
particular  purpose  or  to  do  a  specific  work 
arises  where  the  vendor  orders  of  the  manu- 
facturer, or  purchases  of  the  dealer,  a 
specific,  described,  or  definite  machine,  tool, 
or  article,  although  the  vendor  knows 
the  purpose  or  work  which  the  purchaser 
intends  to  accomplish  with  it,  and  assures 
him  that  it  will  efl^ect  it.  Such  an  assur- 
ance is  but  the  expression  of  an  opinion, 
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when  it  is  followed  by  a  written  contract^ 
complete  in  itself,  which  is  silent  upon  the 
subject.  The  extent  of  the  implied  war- 
ranty in  such  a  case  is  that  the  machine, 
tool,  or  article  shall  correspond  with  the 
descriplion  or  exemplar,  and  that  it  shall 
be  suitable  to  perform  the  ordinary  work 
which  the  described  machine  is  made  to  do. 
Seitz  V.  Brewers^  Refrigerating  Mach.  Co. 
141  U.  S.  510,  618,  519,  36  L.  ed.  837,  840, 
841,  12  Sup.  Ct.  Rep.  46;  Keates  v.  Cadogan, 
2  Eng.  L.  &  Eq.  320,  10  C.  B.  691 ;  Grand 
Ave.  Hotel  Co.  v.  Wharton,  24  C.  C.  A. 
441,  443,  49  U.  S.  App.  108,  79  Fed.  43,  45; 
Morris  v.  Bradley  Fertilizer  Co.  12  C.  C.  A. 
34,  36,  28  U.  S.  App.  87,  04  Fed.  65,  56; 
Leake,  Contn  4th  ed.  261,  262 ;  1  Parsons, 
Contr.  586,  587;  Union  Selling  Co.  v. 
Jones,  63  C.  C.  A.  224,  227,  ^29,  128 
Fed.  672,  675,  677;  McCray  Refrigerat- 
ing d  Cold  Storage  Co.  v.  Woods,  99 
Mich.  269,  41  Am.  St.  Rep.  599,  58  N. 
W.  320;  Cosgrove  v.  Bennett,  32  Minn. 
371,  20  N.  W.  360;  Goulds  v.  Brophy,  42 
Minn.  109,  6  L.  R.  A.  392,  43  N.  W.  834: 
Wisconsin  Red  Pressed-Brick  Co.  v.  Hood, 
54  Minn.  646,  56  N.  W.  165;  Fairbanks,  M, 
d  Co.  v.  Baskett,  98  Mo.  App.  63,  71  S.  W. 
1113;  Wheaton  Roller-Mill  Co.  v.  John  T. 
Koye  Mfg.  Co.  06  Minn.  156,  68  N.  W.  854; 
Milwaukee  Boiler  Co.  v.  Duncan,  8T  Wis. 
120,  41  Am.  St.  Rep.  33,  68  N.  W.  232;  J.  I. 
Case  Plow  Works  v.  Vile^  d  S.  Co.  90  Wis. 
590,  03  N.  W.  1013;  Deming  v.  Foster,  42 
N.  1{.  105,  175;  Morse  v.  Union  Stock  Yard 
Co.  21  Or.  289,  14  L.  R.  A.  157,  28  Pac.  2; 
Dushane  v.  Benedict,  120  U.  S.  630,  647, 
30  L.  ed.  810,  814,  7  Sup.  Ct.  Rep.  696: 
Carleton  v.  Jenks,  26  C.  C.  A,  265,  47  U. 
S.  App.  734,  80  Fed.  937 ;  Alpha  Cheokrower 
Co.  V.  Bradley,  106  Iowa,  537,  54(r,  75  N. 
W.  369;  Latham  v.  Shipley,  86  Iowa,  643,  53 
NT.  W.  342;  Blackmore  v.  Fairbanks,  M. 
d  Co.  79  Iowa,  289,  44  N.  W.  548;  Parsons 
Band  Cutter  d  Self  Feeder  Co.  v.  Mallinger, 
122  Iowa,  703,  98  N.  W.  580. 

If  the  purchaser,  Mallory,  or  his  a^nt, 
Haven,  had  described  the  strata  through 
which  he  desired  to  drive  the  drill,  and 
had  ordered  the  Calyx  company  to  make  or 
to  select  and  furnish  to  him  a  drill  that 
would  bore  the  desired  holes  through  these 
strata  as  rapidly  and  economically  as  a 
diamond  drill,  for  an  agreed  price,  and  the 
plaintiff  had  accepted  the  order,  an  im- 
plied warranty  would  have  arisen  that  the 
drill  to  be  furnished  under  that  contract 
would  do  the  work  as  speedily  and  cheaply 
as  a  diamond  drill.  But  an  accepted  order 
to  make  and  deliver  a  specific,  described 
drill,  which  the  vendor  is  engaged  in  mak- 
ing, has  no  such  effect,  although  the  manu- 
facturer knows  the  use  for  which  the  vendee 


1906. 


Davis  Calyx  Drill  Co.  v.  Mallobt. 


977 


desires  to  obtain  it.  The  reason  for  this 
rule  is  conclusive  and  unanswerable. 
When  a  manufacturer  or  dealer  agrees  to 
make  or  furnish  an  article  that  will  accom- 
plish a  particular  purpose,  the  accomplish- 
.  ment  of  the  purpose  is  the  substance  of 
his  undertaking,  and  he  is  free  to  make  or 
to  supply  any  article  that  will  do  the  work 
required.  If  he  furnishes  an  article  that 
will  accomplish  this  purpose,  he  performs 
his  contract,  although  the  article  he  sup- 
plies may  differ  widely  from  that  contem- 
plated by  the  purchaser  when  he  made  the 
agreement  to  buy.  On  the  other  hand, 
when  the  manufacturer  or  dealer  contracts 
to  make  or  to  deliver  a  specific  and  definite- 
ly described  article,  to  enable  the  vendor  to 
accomplish  a  known  purpose,  the  essential 
part  of  his  obligation  is  the  delivery  of  the 
identical  article  described  in  the  contract; 
and  the  delivery  of  a  different  article,  al- 
though it  may  better  accomplish  the  de- 
liired  result,  is  not  a  performance  of  his 
agreement,  and  does  not  entitle  him  to  re- 
cover the  purchase  price.  The  furnishing 
of  the  article  described,  and  that  alone, 
whether  that  article  is  fit  for  the  known  pur- 
pose to  which  the  vendee  intends  to  apply 
it  or  not,  constitutes  a  compliance  with  the 
contract  by  the  vendor,  and  entitles  him 
to  secure  its  fruits.  The  familiar  illustra- 
tion of  this  distinction  by  Maule,  J.,  in 
Keates  v.  Cadogan,  2  Eng.  L.  &  Eq.  320,  10 
O.  B.  591,  is  still  the  most  felicitous:  "If 
a  man  says  to  another,  'Sell  me  a  horse  fit 
to  carry  me,'  and  the  other  sells  a  horse 
which  he  knows  to  be  unfit  to  ride,  he  may 
be  liable  for  the  consequences ;  but  if  a  man 
says,  'Sell  me  that  gray  horse  to  ride,'  and 
the  other  sells  it,  knowing  that  the  former 
will  not  be  able  to  ride  it,  that  would  not 
make  him  liable." 

In  Kellogg  Bridge  Co.  v.  Hamilton,  110 
U.  S.  108,  116,  28  L.  ed.  86,  89,  3  Sup.  Ct. 
Rep.  537,  the  bridge  company  had  erected  a 
portion  of  the  false  work  requisite  for  the 
construction  of  a  bridge  across  the  Maumee 
river.  Hamilton  made  a  contract  with  the 
company  to  purchase  the  false  work,  the 
foundation  of  which  was  concealed  by  the 
river,  and  to  complete  the  bridge.  While 
he  was  engaged  in  the  performance  of  this 
contract,  the  false  work  gave  way,  by  rea- 
son of  defects'  in  its  construction,  and  pre- 
cipitated the  iron  upon  it  into  the  river. 
The  Supreme  Court  held  that  the  bridge 
company  impliedly  warranted  that  the  work 
which  it  sold  to  Hamilton  was  suitable  to 
construct  the  bridge  upon  because  it  built 
this  false  work,  and  had  sold  it  to  Hamilton 
to  accomplish  that  specific  purpose. 

But  in  Seitz  v.  Brewers*  Refrigerating 
Maoh,  Co,  141  U.  S.  510,  512,  519,  35  L. 
ed.  837,  838,  841,  12  Sup.  Ct.  Rep.  46,  the 
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refrigerating  company  had  been  informed 
before  it  made  its  agreement  that  Seitz  was 
cooling  his  brewery  with  ice,  that  he  wanted 
to  dispense  with  the  use  of  ice,  that  no 
machine  would  be  of  any  value  to  him  un- 
less it  would  enable  him  to  accomplish  this 
result,  and  that  such  a  machine  must  con- 
tinuously cool  150,000  cubic  feet  of  air  to 
a  temperature  of  40"  Fahrenheit.  There- 
upon the  refrigerating  company  assured 
Seitz  that  its  machine  would  accomplish 
this  result,  and,  in  reliance  upon  this  state- 
ment, he  entered  into  a  written  contract 
with  the  company  to  the  effect  that  the 
latter  should  supply  and  put  in  operation 
in  his  brewery  a  No.  2  size  refrigerating 
machine,  as  constructed  by  it,  for  the  sum 
of  $0,450.  The  company  made  and  put 
such  a  machine  in  his  brewery,  but  it  did 
not  work  satisfactorily,  and  it  was  incapable 
of  cooling  150,000  cubic  feet  of  air  to  40' 
Fahrenheit.  The  Supreme  Court  held  that 
this  case  fell  under  the  rule  that  "where  a 
known,  described,  and  definite  article  is 
ordered  of  a  manufacturer,  although  it  is 
stated  by  the  purchaser  to  be  required  for 
a  particular  purpose,  still,  if  the  known, 
described,  and  definite  thing  be  actually 
supplied,  there  is  no  warranty  that  it  shall 
answer  the  particular  purpose  intended  by 
the  buyer;"  and  that  there  was  neither  an 
expressed  nor  an  implied  warranty  that  the 
ice  machine  would  do  the  work  for  which 
the  manufacturer  knew  that  it  was  pur- 
chased, or  that  it  would  cool  150,000  cubic 
feet  of  atmosphere  to  40"  Fahrenheit  or 
to  any  other  temperature.  This  decision 
indicates  the  unavoidable  conclusion  in  the 
case  at  bar.  It  also  answers  the  contention 
of  counsel  that  this  case  is  not  governed 
by  the  rule  that  there  is  no  implied  war- 
ranty of  fitness  where  a  known,  definite,  and 
described  thing  is  purchased,  because  Mal- 
lory  and  Haven  were  not  familiar  with,  and 
had  had  no  experience  in  the  operation  of, 
the  class  F3  drill  which  they  purchased. 
It  is  not  the  familiarity  of  the  purchaser 
with  the  character  and  work  of  the  machine 
ordered,  but  the  identity  of  the  thing  de- 
scribed in  the  contract,  which  brings  the 
latter  within  the  rule.  Seitz  was  probably 
ignorant  of  the  character  and  of  the  opera- 
tion of  the  No.  2  size  refrigerating  machine 
which  he  bought,  and  he  relied  upon  the 
assurance  of  the  vendor  that  it  would  cool 
his  brewery  as  he  desired.  But  the  machine 
which  he  ordered  was  identified  by  the  de- 
scription in  his  contract,  and  that  descrip- 
tion made  it  a  known,  described,  and  defi- 
nite thing.  So  in  the  case  at  bar  the  de- 
scription in  the  acoeptel  order  which  Haven 
made  of  the  class  F3  drill  perfectly  identi- 
fied it, — ^made  it  a  known,  described,  and 
definite  thing,  within  the  meaning  of  this 
62 
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rule,  and  brought  the  contract  clearly  under 
its  operation. 

In  Oratnd  Ave,  Hotel  Co.  v.  Wharton,  24 
C.  C.  A.  441,  443,  49  U.  S.  App.  108,  79 
Fed.  43,  45,  the  vendee  ordered  two  boilers 
for  use  in  its  hotel.  The  vendor  knew  the 
use  to  which  the  vendee  intended  to  put  the 
articles,  and  knew  that  it  must  necessarily 
use  the  muddy  water  of  the  Missouri  river 
in  order  to  operate  them.  The'  boilers  were 
furnished,  but  they  would  not  operate  with 
the  water  of  the  Missouri  river.  This  court 
held  that  there  was  no  implied  warranty 
that  they  would  do  so,  and  sustained  the 
judgment  for  their  purchase  price. 

In  Milwaukee  Boiler  Co.  v.  Dunoanf  87 
Wis.  120,  41  Am.  St.  Rep.  33,  68  N.  W.  232, 
the  purchaser  informed  the  manufacturer 
before  he  made  his  order  that  he  required  a 
boiler  that  would  produce  130  pounds  steam, 
working  pressure,  and  thereupon  the  latter 
offered  to  furnish  a  described  boiler,  and  he 
accepted  the  offer.  The  boiler  specified  was 
furnished,  but  it  failed  to  produce  130 
pounds  steam,  working  pressure,  or  to  do 
the  work  for  which  the  manufacturer  knew 
the  purchaser  ordered  it.  The  supreme 
court  of  Wisconsin  decided  that  there  was 
no  implied  warranty  that  it  would  accom- 
plish the  particular  purpose  for  which  it 
was  bought,  and  said:  "The  distinction 
seems  to  be  between  the  manufacture  or  sup- 
ply of  an  article  to  satisfy  a  required  pur- 
pose, and  the  manufacture  or  supply  of  i^ 
specified,  described,  and  defined  article,  as 
in  this  case." 

In  Ooulda  v.  Brophy,  42  Minn.  109,  112,  6 
L.  R.  A.  392,  43  N.  W.  834,  the  vendee  or- 
dered from  the  catalogue  of  the  manufac- 
turer an  auger  outfit  to  bore  wells.  The 
vendor  furnished  the  outfit,  but  it  was  not 
suitable  to  bore  the  wells  which  the  vendee 
desired  to  sink.  The  supreme  court  of 
Minnesota  held  that  there  was  no  implied 
warranty  that  it  would  do  so,  and  said: 
"There  was  an  implied  warranty— or,  more 
correctly  speaking,  condition  of  the  contract 
— that  it  should  conform  to  the  description, 
and  be  of  good  material  and  workmanship 
according  to  that  description,  but  none  that 
it  would  answer  the  purpose  described  or 
supposed." 

There  are  many  authorities  to  the  same 
effect,  but  it  would  be  a  work  of  superero- 
gation to  review  them.  Tne  contract  of  the 
Calyx  Drill  Company  in  this  case  was  ex- 
pressed in  writing.  It  was  that  it  would 
make  and  deliver  to  the  purchaser,  Mallory, 
one  class  F3  drill,  and  certain  other  ma- 
chines and  articles,  which  were  definitely 
specified  in  the  contract.  Wher  it  supplied 
these  articles,  it  performed  its  agreement, 
whether  they  were  suitable  to  perform  the 
specific  work  of  boring  holes  in  the  land  con- 
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trolled  by  the  vendee  in  Lucas  county. 
Iowa,  or  not.  There  is  no  averment  or  proof 
that  they  were  not  fit  to  accomplish  the 
general  purpose  for  which  they  were  made, — 
to  bore  holes  in  the  earth  under  ordinary 
circumstances.  The  contract  of  the  Calyx 
Drill  Company  was  not  that  it  would  make 
and  deliver  a  drill  which  would  sink  holes 
in  the  ground  of  the  vendee  in  Lucas  county 
as  rapidly  and  economically  as  a  diamond 
drill;  and,  if  it  had  made  and  delivered  a 
drill  which  would  have  done  this,  it  would 
have  been  required,  if  the  testimony  of  the 
defendants  is  true,  to  have  furnished  a  dif- 
ferent drill  and  different  machinery  from 
that  described  in  its  contract,  and  in  so  do- 
ing it  would  have  failed  to  perform  it. 

The  reception  of  the  evidence  and  the 
charge  of  the  court  upon  this  subject  were 
erroneous  ( 1 )  because  there  was  no  implied 
warranty  that  the  drill  and  machinery 
would  be  fit  to  bore  holes  through  the 
specific  strata  in  the  earth  in  Lucas  county ; 
and  (2)  because,  if  there  had  been  such  a 
warranty,  it  would  not  have  included  a 
covenant  that  the  machinery  would  sink 
them  as  rapidly  and  economically  as  a  dia- 
mond drill.  Such  a  covenant  could  be  im- 
ported into  the  contract  only  by  an  express 
agreement,  and  such  an  agreement  was  ex- 
cluded by  the  fact  that  the  contract  is  in 
writing,  and  by  the  rule  that,  where  the 
written  contract  of  the  parties  is  complete 
in  itself,  the  conclusive  legal  presumption  is 
that  it  embodies  the  entire  engagement  of 
the  parties,  and  the  manner  and  extent  of 
their  obligations,  so  that  parol  evidence  of 
other  terms  is  inadmissible  to  extend, 
modify,  or  contradict  it.  Oreen  v.  Chicago 
&  N.  W.  R.  Co,  35  C.  C.  A.  68,  71,  92  Fed. 
873,  877;  MoKinley  v.  Williams,  20  C.  C. 
A.  312,  319,  36  U.  S.  App.  749,  74  Fed.  94, 
101;  Wilson  v.  New  United  States  Cattle 
Ranch  Co.  20  C.  C.  A.  244,  249,  36  U.  S. 
App.  634,  73  Fed.  994,  999;  Union  Sellinq 
Co.  V.  Jones,  63  C.  C.  A.  224,  227,  128  Fed. 
672,  675. 

The  judgment  is  acoordinglg  reversed,  and 
the  case  is  remanded  to  the  court  b^^low, 
with  instructions  to  grant  a  new  trial. 

Philips^  District  Judge,  dissenting: 
I  am  unable  to  concur  in  the  foregoing 
opinion.  1  make  no  question  of  the  correct- 
ness of  the  general  rule  laid  down,  that, 
where  a  known  and  definite  article  is  or* 
dered  of  a  manufacturer,  although  it  be 
stated  by  the  purchaser  that  it  is  required 
for  a  particular  purpose,  yet>  if  the  known 
described  thing  be  accordingly  supplied, 
there  is  no  warranty  that  it  will  answer  the 
particular  purpose  desired  by  the  purdiaaer. 
This  for  the  obvious  reason  that  the  vendor 
undertakes  by  the  terms  of  the  express  con- 
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tract  to  furnish  only  the  articles  both  par- 
ties have  designated,  and  therefore  the  con- 
tract is  performed  by  the  vendor  when  the 
article  delivered  corresponds  with  the  thing 
described  and  called  for.  Such  was  the  case 
in  Beits  v.  Bretoers'  Refrigerating  Maoh. 
Co.  141  U.  S.  610,  36  L.  ed.  837,  12  Sup. 
Ct.  Hep.  46.  In  that  case  the  parties  en- 
tered into  a  written  contract,  whereby  the 
vendor  agreed  to  supply  the  vendee  with  a 
No.  2  size  refrigerating  machine,  "as  con- 
structed by  the  said  party  of  the  first  part." 
The  answer  in  that  case  simply  alleged  that 
the  plaintiff  represented  that  the  machine 
was  capable  of  cooling  certain  rooms  in  the 
brewery,  but  the  machine,  when  set  up  and 
operated,  was  not  so  capable,  and  failed  to 
perform  the  work  for  which,  upon  the  repre- 
sentations of  the  plaintiff,  the  machine  had 
been  contracted  for ;  that  the  defendant  con- 
tracted upon  the  faith  of  the  guaranty  by 
the  plaintiff  that  it  would  cool  certain 
rooms.  The  representation  was  that  it  had 
the  capacity  of  cooling  a  space  of  160,000 
cubic  feet  of  air  to  a  temperature  suffi- 
ciently low  for  the  purpose  of  brewing  or 
manufacturing  beer.  The  evidence  tended 
to  show  that,  prior  to  the  execution  of  the 
contract,  plaintiff's  agent  had  represented 
that  the  machine  would  cool  160,000  cubic 
feet  of  40*  Fahrenheit;  that  the  defendant 
had  been  cooling  his  brewery  with  ice,  and 
wished  the  machine  to  cool  it  to  about  the 
same  extent.  The  evidence  flirther  showed 
that,  perhaps  before  the  machine  was  accept- 
ed, the  defendant  wrote  to  the  plaintiff,  and 
requested  a  guaranty  from  it  that  the  ma- 
chine would  accomplish  this  result,  which 
was  refused,  notwithstanding  which  the  de- 
fendant used  the  machine.  It  was  of  this 
state  of  the  case  that  the  court  said  that 
the  machine  purchased  was  specifically  des- 
ignated in  the  contract,  and  that :  "the  only 
implication  in  regard  to  it  was  that  it 
would  perform  the  work  the  described  ma- 
chine was  made  to  do;  and  it  is  not  con- 
tended that  there  was  any  failure  in  such 
performance.  This  is  not  the  case  of  an 
alleged  defect  in  the  process  of  manufacture 
known  to  the  vendor,  but  not  to  the  pur- 
ciiaser,  nor  of  presumptive  and  justifiable 
reliance  by  the  buyer  on  the  judgment  of 
the  vendor  rather  than  his  own,  but  of  a 
purchase  of  a  specific  article,  manufactured 
for  a  particular  use,  and  fit,  proper,  and 
efficacious  for  that  use,  but  in  respect  to  the 
operation  of  which,  in  producing  a  desired 
result  under  particular  circumstances,  the 
buyer  found  himself  disappointed."  Fur- 
ther on  the  court  said:  "The  alleged  ante- 
cedent representations  as  to  whether  the  ma- 
chine possessed  sufficient  refrigerating  pow- 
er to  cool  this  brewery  were  no  more  than 
expressions  of  opinion,  confessedly  honest- 
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ly  entertained,  and  dependent  upon  other 
elements  than  the  machine  itself,  concerning 
which  plaintiff  in  error  could  form  an  opin- 
ion as  well  as  defendant;  and  the  conduct 
of  plaintiff  in  error  in  demanding,  two 
days  after  the  contract  was  executed,  a 
written  guaranty  that  the  machine  company 
would  cool  his  building  to  3V^^  Reaumur 
(or  40*  Fahrenheit),  and  keep  it  at  that 
all  the  time,  and  in  acquiescing  in  the  com- 
pany's refusal  to  give  the  guaranty  for  rea- 
sons stated,  and  in  thereupon  afterwards 
ordering  the  company  to  go  on  with  the 
work,  .  .  .  seems  to  us  to  justify  no 
other  conclusion  than  that  reached  by  the 
verdict" 

I  respectfully  submit  that  that  case  is 
not  this.  Here  the  vendee  was  engaged  in 
prospecting  for  coal  in  given  localities  in 
the  state  of  Iowa.  Because  of  the  peculiar 
geological  formation  of  the  earth  to  be  bored 
through  to  reach  the  coal  deposit,  the  dia- 
mond drill,  customarily  employed  in  such 
operations,  proved  to  be  ineffective  and  in- 
adequate. Chancing  to  see  a  prospectus 
issued  by  the  plaintiff  manufacturer  in  the 
state  of  New  York,  commending  its  drills. 
Mallory  sent  his  agent  on  to  New  York  to 
interview  the  manufacturer.  This  agent  in- 
formed the  representative  of  the  manufac- 
turer fully  as  to  the  trouble  Mallory  en- 
countered in  using  the  diamond  drill, — ^that, 
the  coal  being  soft,  the  defendant  would  not 
get  any  core  at  all,  or  it  would  be  so  small 
that  he  could  not  judge  the  quality  of  the 
coal,  and  that  what  was  desired  was  to  pro- 
cure a  drill  that  would  produce  a  larger 
core.  This  agent  went  to  Tarrytown,  where 
the  plaintiff's  machine  shops  were  located, 
but  it  had  no  drills  manufactured  and  set 
up  so  they  could  be  seen.  The  agent  went 
with  plaintiff's  representative  to  another 
place,  and  saw  one  of  plaintiff's  drills  op- 
erated with  a  shot  bit  attachment,  work- 
ing a  short  distance  only  from  the  surface. 
He  did  not  see  it  working  with  a  "cutter," 
as  represented.  The  agent  could  not  form 
an  opinion  as  to  whether  that  drill  was 
fitted  for  operating  and  working  in  the  de- 
sired locality  in  Iowa.  He  told  the  plain- 
tiff the  general  geological  formation  of  the 
several  coal  veins,  and  the  difficulty  of  get- 
ting through  the  different  varieties, — some 
very  hard  and  some  very  soft  material. 
Plaintiff's  agent  then  represented  how  his 
machine  would  work, — that  it  would  go 
through  the  character  of  strata  and  geolog- 
ical formation  in  the  territory  where  Mal- 
lory was  operating;  that  it  would  work  all 
right,  operate  cheaply,  producing  a  large 
core  instead  of  a  small  one,— emd  thereupon 
Mallory*s  agent  closed  the  contract.  In 
this  case,  therefore,  there  was  an  article — a 
machine — ^not  in  ease.     It  was  to  be  manu- 
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factured  to  answer  a  purpose  made  known 
to  the  manufacturer,  which  purpose  the 
manufacturer  said  his  machine  would  ac- 
complish. Whether  or  not  it  could  do  so 
could  not  possibly  be  known  to  the  pur- 
chaser until  the  machine  was  put  in  actual 
operation  in  the  field  in  Iowa.  The  vendor 
knew  that  the  machine  it  was  to  manufac- 
ture would  not  meet  the  purpose  of  the 
vendee  unless  it  could  be  successfully  oper- 
ated in  the  earth  to  be  bored  into  through 
such  strata  to  overcome  the  defects  of  the 
diamond  drill.  It  was  sold  to  accomplish 
this  very  object.  Thereupon  the  agent  of 
the  vendor  turned  to  his  desk,  and,  in  the 
form  of  a  letter  or  proposition,  stated,  not 
as  in  the  contract  in  the  Seite  Oase,  141  U. 
S.  510,  35  L.  ed.  837,  12  Sup.  Ct.  Rep.  46, 
that  the  company  agreed  to  furnish  a  ma- 
chine "as  constructed  by  the  party  of  the 
first  part,"  but  "we  propose  to  furnish  you 
one  Class  F3  drill,"  with  certain  equip- 
ments, which  proposition  Mallory's  agent 
instantly  accepted  at  the  bottom  of  the  sub- 
mitted letter. 

If  it  is  to  be  established  as  law  that  such 
method  of  concluding  such  transactions  pre- 
cludes the  vendee  from  asserting  an  implied 
warranty  that  the  machine  to  be  manufac- 
tured is  suitable  to  the  use  for  which  the 
manufacturer  is  advised  the  purchaser  is 
buying  It,  it  does  seem  to  me  that  the 
doctrine  of  implied  warranty  can  afford  no 
protection  to  the  confiding  purchaser  against 
the  smart  secretary  of  the  manufacturer. 

The  case  of  Orand  Ave.  Hotel  Co,  v.  Whar- 
ton, 24  C.  C.  A.  441,  49  U.  S.  App.  108,  79 
Fed.  43,  when  read  with  regard  to  the  par- 
ticular facts  of  that  case,  and  the  qualify- 
ing language  of  Judge  Lochren,  furnishes 
little  support  to  the  majority  opinion.  There 
was  a  written  contract  in  that  case,  where- 
by the  defendant  agreed  to  furnish  and  de- 
liver to  plaintiff,  on  the  cars  at  Philadel- 
phia, two  certain  described  safety  boilers, 
of  150  horse  power  each,  and  the  services  of 
a  man  to  put  them  up,  for  a  given  sum,  to 
be  paid  for  as  specified;  the  contract  con- 
taining specifications  of  the  material  and 
the  construction  of  the  boilers  in  their  parts. 
The  defense  interposed  was  that  the  vendor 
knew  that  the  boilers  were  to  be  used  in  the 
Midland  hotel  at  Kansas  City,  and  that  the 
water  to  be  used  in  operating  them  was  sup- 
plied from  the  Missouri  river.  The  conten- 
tion was  that  the  company  should  have  tak- 
en notice  of  the  quality  of  that  water,  as 
to  the  amount  of  sand  it  contained  in  solu- 
tion, which  rendered  the  use  of  the  boilers 
largely  ineffective.  Aside  from  the  fact  that 
there  was  nothing  in  the  evidence  to  show 
any  knowledge  on  the  part  of  the  vendor  an 
to  the  peculiar  properties  of  the  water  of 
the  Missouri  river  as  affecting  the  use  of 
60  L.  R.  A. 


the  boilers,  there  was  present  in  the  case 
the  affirmative  fact  that  the  hotel  had  in 
prior  use  similar  boilers.  So  that  the  pur- 
chaser not  only  had  its  own  engineer  run 
and  operate  the  boiler,  but  it  had  a  special 
knowledge  of  the  quality  and  properties  of 
the  Missouri  river  water.  While  there  was 
present  in  the  case  knowledge  on  the  part 
of  the  vendor  that  Missouri  river  water  was 
to  be  used  in  operating  the  boilers,  it  could 
not  be  said  that  the  vendee  had  any  right 
to  rely  upon  the  fact  that  the  vendor  knew 
the  use  to  which  the  boilers  were  to  be  put 
It  was  of  this  character  of  oase  that  evi- 
dence was  excluded  tending  to  show  the 
knowledge  of  the  plaintiff  as  the  basis  of 
invoking  an  implied  warranty.  It  can 
therefore  better  be  understood  why  the 
learned  judge,  while  stating  in  the  first  par- 
agraph of  the  opinion  that,  "where  a  manu- 
facturer contracts  to  supply  an  article  which 
he  manufactures  to  be  applied  to  a  par- 
ticular use,  of  which  he  is  advised,  so  that 
the  buyer  necessarily  trusts  to  the  judgment 
and  skill  of  the  manufacturer,  there  is  an 
implied  warranty  that  the  article  shall  be 
reasonably  fit  for  the  use  to  which  it  is  to 
be  applied,"  he  then  said:  "But  when  a 
known,  described,  and  definite  article  is  or- 
dered of  a  manufacturer,  although  it  be 
stated  by  the  purchaser  to  be  required  for  a 
particular  use,  yet,  if  the  known,  described, 
and  definite  thing  be  actually  supplied,  there 
is  no  implied  Warranty  that  it  shall  answer 
the  particular  purpose  intended  by  the  buy- 
er. ..  .  Here  the  purchaser  contracted 
for  a  definite,  well  known  kind  of  boiler; 
its  president  having  then  a  boiler  of  the 
same  kind  in  use."  From  which  it  is  appar- 
ent that  the  ruling  was  based  upon  the 
proposition  that  the  buyer  in  that  oase  was 
bargaining  for  a  specific  article  known  to 
bjm. 

Mr.  Justice  Harlan,  in  Kellogg  Bridge  Co. 
V.  Hamilton,  110  U.  S.  108,  28  L.  ed.  86,  3 
Sup.  Ct.  Rep.  637,  cited  in  the  foregoing 
opinion,  discussing  the  applicability  of  the 
doctrine  of  implied  warranty,  summed  up 
the  rules  as  follows:  "According  to  the 
principles  of  decided  cases,  and  upon  clear 
grounds  of  justice,  the  fundamental  inquiry 
must  always  be  whether,  under  the  circum- 
stances of  the  particular  case,  the  buyer 
had  the  right  to  rely,  and  necessarily  re- 
lied, on  the  judgment  of  the  seller,  and  not 
upon  his  own.  In  ordinary  sales  the  buyer 
has  an  opportimity  of  inspecting  the  article 
sold,  and,  the  seller  not  being  the  maker, 
and  therefore  having  no  special  or  techni- 
cal knowledge  of  the  mode  in  which  it  was 
made,  the  parties  stand  upon  the  grounds 
of  substantial  equality.  If  there  be,  in  fact, 
in  the  particular  case,  any  inequality,  it  is 
such  that  the  law  cannot,  or  ought  not  to  at- 
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tempt    to,    provide    against.    Consequently 
the  buyer  in  such  cases — the  seller  giving 
no  express  warranty  and  making  no  repre- 
sentations tending  to  mislead — is  holden  to 
have  purchased  entirely  on  his  own  judg- 
ment.    But,  when  the  seller  is  the  maker  or 
manufacturer  of  the  thing  sold,   the  fair 
presumption  is  that  he  understood  the  proc- 
ess of  its  manufacture,  and  was  cognizant 
of  any  latent  defect  caused  by  such  process, 
and    against    which    reasonable    diligence 
might  have  guarded.    This  presumption  is 
justified  in  part  by  the  fact  that  the  manu- 
facturer or  maker  by  his  occupation  holds 
himself  out  as  competent  to  make  articles 
reasonably    adapted    to    the    purposes    for 
which  such  or  similar  articles  are  designed. 
Wlien,  therefore,  the  buyer  has  no  oppor- 
tunity to  inspect  the  article,  or  when,  from 
the  situation,  inspection  is  impracticable  or 
useless,  it  is  unreasonable  to  suppose  that 
he  bought  on  his  own  judgment,  or  that  he 
did  not  rely  on  the  judgment  of  the  seller 
as  to  latent  defects  of  which  the  latter,  if 
he  used  due  care,  must  have  been  informed 
during  the  process  of  manufacture.     If  the 
buyer  relied,  and,  under  the  circumstances, 
had  reason  to  rely,  on  the  judgment  of  the 
seller,  who  was  the  manufacturer  or  maker 
of  the  article,  the  law  implies  a  warranty 
that  it  is  reasonably  fit  for  the  use  for 
which  it  was  designed;   the  seller  at  the 
time  being  informed  of  the  purpose  to  de- 
vote it  to  that  use.     ...    In  the  cases 
of  sales  by  manufacturers  of  their  own  ar- 
ticles   for    particular    purposes,    communi- 
cated to  them  at  the  time,  the  argument 
was  uniformly  pressed  that,  as  the  buyer 
could  have  required  an  express  warranty, 
none  should  be  implied.     But  plainly  such 
an  argument  impeaches  the  whole  doctrine 
of  implied  warranty,  for  there  can  be  no 
case  of  a  sale  of  personal  property  in  which 
the  buyer  may  not,  if  he  chooses,  insist  on 
an  express  warranty  against  latent  defects." 
In  that  case  there  was  a  written  contract 
as  to  what  the  parties  were  to  do  in  com- 
pleting the  bridge,  in  connection  with  the 
work    already    done    by    the    bridge    com- 
pany.     There    was    no    express    warranty 
about  the  character  of  the  work  the  bridge 
company  had  already  done.     But  the  bridge 
company  knew  that  Hamilton  was  to  use 
the  structure  for  a  particular  purpose.    Its 
internal  construction  and  adaptability  w^e 
known    to    the   bridge   company,   but   pre- 
sumptively  could   be   known   to   Hamilton 
only  after  using  it.     Of  this  situation  the 
learned  judge  said:     "The  buyer  did  not. 
because,  in  the  nature  of  things,  he  could 
not,   rely  on   his   own   judgment;    and,   in 
view  of  the  circumstances  of  the  case  and 
the   relations   of  the   parties,   he  must  be 
deemed  to  have  relied  on  the  judgment  of 
69  L.  R.  A. 


the  company,  which  alone  of  the  parties  to 
the  contract  had  or  could  have  knowledge  of 
the  maimer  in  which  the  work  had  been 
done.  The  law  therefore  implies  a  warranty 
that  this  false  work  was  reasonably  suit- 
able for  such  use  as  was  contemplated  by 
both  parties.  It  was  constructed  for  a  par- 
ticular purpose,  and  was  sold  to  accomplish 
that  purpose;  and  it  is  intrinsically  just 
that  the  company,  which  held  itself  out  as 
possessing  the  requisite  skill  to  do  work  of 
that  kind,  and  therefore  as  having  special 
knowledge  of  its  own  workmanship,  should 
be  held  to  indemnify  its  vendee  against  lat- 
ent defects  arising  from  the  mode  of  con- 
struction, and  which  the  latter,  as  the  com- 
pany well  knew,  could  not  by  any  inspection 
discover  for  himself." 

In  Pullman's  Palace  Car  Co.  v.  Metropol- 
itan Street  R,  Co.  157  U.  S.  94,  39  L.  ed. 
632,  15  Sup.  Ct.  Rep.  603,  the  contract  for 
the  building  of  the  cars  by  the  Pullman 
company  was  in  writing,  containing  speci- 
fications as  to  the  thing  to  be  made  and 
shipped, — as  much  so  as  in  the  case  at  bar. 
Notwithstanding  the  fact  that  the  contract 
provided  for  an  inspection  of  the  cars  after 
completion,  by  the  purchaser's  expert  engi- 
neer, before  they  were  delivered,  it  was  con- 
tended by  the  vendee,  when  sued  for  the  pur- 
chase money,  that  there  was  an  inherent  de- 
fect in  the  brakes  furnished  for  the  cars, 
not  discoverable  by  inspection,  and  that 
there  was  an  implied  warranty  of  such 
latent  defects  in  the  cars.  As  the  Pullman 
company  was  advised  that  the  cars  to  be 
manufactured  were  to  be  operated  on  a  par- 
ticular line  of  road,  with  peculiar,  acute 
curves,  requiring  brakes  especially  adapted 
thereto,  it  was  held  that  there  was  an  im- 
plied warranty  on  the  part  of  the  manufac- 
turer that  the  brakes  constructed  by  it  as  a 
part  of  the  machinery  would  meet. the  re- 
quirements of  the  purchaser.  Inasmuch  as 
the  defendant  had  accepted  the  cars,  and  the 
only  defect  was  the  insufiiciency  of  the 
brakes,  which  the  vendee  had  the  means  of 
supplying,  it  was  ruled  that  it  could  recoup 
for  the  difference  which  it  would  cost  to 
equip  the  cars  with  such  obtainable  brakes. 
The  utility  of  the  machinery  furnished  by 
the  plaintiff  company  in  this  case  consisted 
entirely  in  the  adaptability  of  the  drill  bit 
to  accomplish  the  required  boring  in  the 
peculiar  strata  formation  where  Mallory 
was  exploring  for  coal.  While  the  plaintiff 
submitted  in  writing  an  itemized  specifi- 
cation of  the  equipment  to  be  furnished  by 
it,  and  the  cost  thereof,  and  Mallory  agreed 
by  the  acceptance  to  pay  the  sum  specified, 
it  was  practically  contemporaneous  with  the 
information  given  the  manufacturer  by  the 
purchaser  as  to  the  particular  use  to  which 
it  was  to  be  applied,  and  with  the  knowl- 
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edge  that,  unless  it  accomplished  the  desired 
work,  it  would  be  practically  useless  to  the 
purchaser.  It  does  seem  to  me,  therefore, 
that  if  there  can  be  a  case  where  the  law 
writes  into  the  executory  contract,  where 
the  manufacturer  undertakes  to  manufac- 
ture a  machine  with  full  knowledge  of  the 


purpose  for  which  it  is  bought,  a  warranty 
that  it  is  fit  for  the  specified  use,  and  when 
the  manufacturer  knows  that  the  vendee  in 
relying  upon  the  manufacturer's  superior 
knowledge  of  the  fitness  of  the  machine,  this 
is  clearly  a  proper  case  for  the  application 
of  this  wholesome  rule  of  law. 


IOWA  SUPREME  COURT. 


Ben  B.  GOTANT 

V. 

BOONE     SUBURBAN    RAILWAY     COM- 
PANY,  Appt. 

(125  Iowa,  46.) 

1.  A  rall^war  company  'vrblclt  expressly 
or  by  implication  invites  its  passen- 
srers  to  nse  a  stile  over  a  'wire  fence 

in  leavins  its  grounds  is  bound  to  use  at  lease 
ordinary  *care  in  seeing  that  It  Is  fit  for  the 
purpose  Intended,  although  the  stile  was  not 
erected  by  it,  and  the  defective  part  is  not  on 
Its  property,  but  where  it  has  no  right  to  go 
to  make  inspection  or  repairs. 

2.  Damages  for  fntnre  snUerina:  be« 
canse  of  a  neflrliffent  injnry  may  be  al- 
lowed where  plaintiff  is  still  suffering  at  the 
time  of  trial,  and  experts  testify  that  the  in- 
jury will  probably  be  permanent. 

3.  THe  qnestions  of  the  provision  of  a 
reasonably  safe  and  accessible  exit 
from  a  railroad  terminal^  and  of  the 
negligi^nce  of  a  passenger  injured  by.  attempt- 
ing to  use  a  stile"  over  a  wire  fence  for  that 
purpose,  are  for  the  Jury,  where  the  evidence 
Hhows  that  there  was  an  opening  through 
the  fence  40  rods  away,  and  another  400  or 
500  feet  away,  not  in  sight,  which  might  have 
1)een  closed  on  the  day  of  the  accident. 

4.  Passenirers  bave  a  riffbt  to  assume 
that  means  of  egress  from  the  carrier's  ter- 
minal grounds  are  reasonably  safe. 

5.  A  carrier  cannot  delcflrate  to  anotber 
the  duty  of  seeing  that  the  means  of  egress 
from  its  terminal  grounds  are  reasonably  safe. 

(April  6.  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Boone  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  W.  Goodykoonts  and  Dow- 
ell  it  ParrislL,  for  appellant: 

The  street  railway  company  did  not  erect 


the  stile;  had  ^ot  assumed  control  thereof; 
it  had  no  right  to  enter  on  the  grounds 
of  the  North  Western  Railway  Company, 
either  to  inspect,  repair,  or  rebuild  the 
stile;  and  it  therefore  owed  the  plaintiff 
no  duty  to  inspect,  repair,  or  rebuild  it. 

3  Thomp.  Neg.  S  3362;  Veeder  v.  Little 
Falls,  100  N.  Y.  343,  3  N.  E.  306;  Quimhy 
V.  Boston  d  M,  R.  Co.  69  Me.  340;  Texas 
ds  N.  O.  R.  Co.  v.  Dessommes  (Tex.)  15  S. 
W.  806. 

Messrs.  C.  T.  Cotaat  and  Ganoe  A 
Hollinssworth,  for  appellee: 

Plaintiff  was  not  required  to  take  more 
than  a  casual  observation  of  the  stile  be- 
fore attempting  to  cross  it.  He  would  be 
justified  in  assuming  defendant  had  done 
its  part. 

Pennsylvania  Co,  v.  Marion,  123  Ind.  415. 
7  L.  R.  A.  687,  18  Am.  St.  Rep.  330,  23  N. 
E.  973;  Luca^  v.  Pennsylvania  Co.  120  Ind. 
206,  16  Am.  St.  Rep.  323,  21  N.  E.  972. 

The  conduct  of  defendant  placed  plaintiff 
in  the  position  in  which  he  was,  and  what 
would  amount  to  ordinary  care  on  plain- 
tiff's part  would  be  negligence  when  viewed 
from  the  standpoint  of  defendant. 

Hall  V.  Murdoch,  114  Mich.  233,  72  N. 
W.  150. 

Plaintiff  would  not  be  compelled  to  fore- 
go the  use  of  the  stile,  even  though  there 
were  some  apparent  dangers  in  its  use,  if 
he  exercised  care  commensurate  with  the 
added  danger. 

Pennsylvania  Co.  v.  Marion,  123  Ind.  415. 
7  L.  R.  A.  687,  18  Am.  St.  Rep.  330,  23 
N.  E.  973. 

Where  a  person  is  injured,  without  neg- 
lect on  his  part,  by  a  defect  in  a  way  or  pas- 
sageway over  which  he  has  been  induced  to 
pass,  for  a  lawful  purpose,  by  an  invita- 
tion, express  or  implied,  he  can  recover  dam- 
ages for  the  injury  sustained,  against  the 
party  so  inviting,  or  being  in  fault  for  the 
defect. 


Note. — As  to  duty  of  carrier  to  provide  safe    safe,  see  note  to  Johns  v.  Charlotte,  C.  &  A. 


means  at  entrance  to  and  exit  from  its  stations, 
.see  also,  in  this  series,  Delaware,  L.  k  W.  R. 
Co.  V.  Trautwcln,  7  L.  R.  A.  436. 

As  to  measure  of  care  which  a  carrier  must 
exercise  to  keep  its  platforms  and  approaches 
69  L.R.  A. 


R.  Co.  20  L.  R.  A.  620. 

As  to  duty  to  maintain  safe  approaches  be- 
yond its  premises,  see  note  to  Skottowe  v.  Ore- 
gon Short  Line  &  U.  N.  R.  Co.  16  L.  E.  A.  503, 
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Tobin  V.  Portland,  8.  d  P.  B.  Co.  59  Me. 
183,  8  Am.  Rep.  416;  Carleton  v,  Frcmoonia 
Iron  d  Steel  Co.  99  Mass.  216;  Skottotve  t. 
Oregon  Short  Line  d  XJ,  N,  B.  Co,  22  Or. 
430,  16  L.  R.  A.  593, 30  Pac222;  Corrigan 
V.  Eleinger,  81  Minn.  42,  83  N.  W.  492; 
Brezee  v.  Potoers,  80  Mich.  172,  45  N.  W. 
130;  Stetoart  v.  Cincinnati,  W.  d  M.  B.  Co, 
89  Mich.  315,  17  L.  R.  A.  539,  50  N.  W. 
852;  Burnett  v.  Burlington  d  M.  B.  Co.  16 
Neb.  332,  20  N.  W.  280;  LilUtrom  y.  NortJi- 
em  P.  B,  Co.  53  Minn.  464,  20  L.  R.  A. 
587,  55  N.  W.  624;  Emery  v.  Minneapolis 
Industrial  Eofposition,  56  Minn.  460,  57  N. 
W.   1132. 

Deemer»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Defendant  owns  and  operates  an  electric 
railway  from  the  city  of  Boone  to  the  Des 
Moines  river,  near  what  is  known  as  the 
"High  Bridge"  of  the  Chicago  &  Northwest- 
ern Railway,  and  on  the  4th  day  of  July, 
1901,  was  carrying  passengers  over  the  said 
line  for  hire.  The  west  or  river  end  of  this 
railway  ran  for  some  distance  parallel  to, 
and  immediately  north  of,  the  right  of  way 
of  the  Chicago  &  Northwestern  Railroad 
Company,  and  the  rights  of  way  of  the  two 
companies  were  separated  by  a  wire  fence. 
Just  prior  to  the  4th  day  of  July,  1901,  one 
Spraker  who  owned  some  land  south  of  the 
steam  railway  right  of  way,  which  he  used 
as  pleasure  ground,  constructed  a  stile  over 
this  wire  fence,  which  was  made  by  placing 
two  ladders,  each  8  or  10  feet  in  length,  and 
14  or  16  inches  in  width,  in  such  a  position 
as  that  two  ends  met  over  and  above  the 
fence,  while  the  other  ends  were  set  in  the 
earth  on  either  side  thereof.  Boards  run- 
ning parallel  with  the  sides  of  the  ladders 
were  nailed  thereon,  and  strips  or  cleats  at 
short  intervals  were  fastened  to  these 
boards.  There  were  no  railings  or  hand- 
rails, and  no  lateral  supports.  Plaintiff 
took  one  of  defendant's  trains  in  the  city  of 
Boone,  rode  out  to  the  western  terminal  at 
or  near  the  Des  Moines  river,  alighted  from 
the  car,  and,  seeing  this  stile,  which  was 
near  where  the  train  stopped,  attempted  to 
pass  over  it,  and,  as  he  started  to  descend 
from  the  top,  caught  his  foot  in  such  a  way 
as  that  he  was  thrown  to  the  groimd,  and 
received  the  injuries  of  which  he  complains. 
He  said  on  the  witness  stand  that  as  he 
took  the  second  step  down,  and  placed  the 
weight  on  his  foot,  something  broke  or 
turned  with  him  causing  him  to  lose  his 
balance  and  to  fall  to  the  ground;  that  his 
foot  was  caught  and  held,  so  that  his  head 
and  shoulders  struck  the  ground.  The  al- 
leged grounds  of  negligence  are  that  ''the 
said  stile  was  without  railing  or  means  of 
lateral  si^pport,  and  that  the  defendant,  its 
69L.  R.  A. 


agents  or  servants,  so  carelessly  and  negli- 
gently constructed,  appropriated,  main- 
tained, and  used  said  imsafe  and  dangerous 
ladder  and  stile,  and  so  negligently  and  care- 
lessly failed,  refused,  and  neglected  to  assist 
plaintiff  at  any  time  or  in  any  manner  in 
getting  over  said  ladders  or  stile  or  barb- 
wire  fence,  in  departing  from  the  defendant's 
said  grounds,  and  so  failed,  refused,  and  neg- 
lected to  provide  safe  means  of  egress  and 
ingress  from  or  to  said  grounds,  as  to  cause 
each  and  all  of  the  damages  set  out  in  the 
petition;  that  said  stile  or  ladder  was  so 
defectively  constructed  of  light  and  defec- 
tive timber  as  to  break  and  give  way,  and 
thus  throw  plaintiff  to  the  ground  and 
break  his  leg,  causing  the  injury  complained 
of."  Defendant  denied  any  negligence  on 
its  part,  and  pleaded  contributory  negli- 
gence on  the  part  of  the  plaintiff.  Many 
points  are  relied  upon  for  a  i^eversal,  the 
more  important  of  which  we  shall  consider 
in  the  order  presented  by  appellant's  coun- 
sel in  their  brief. 

The  first  proposition  made  by  them  is 
that,  as  defendant  did  not  erect  the  stile,  had 
not  assumed  control  thereof,  and  had  no 
right  to  enter  upon  the  land  of  the  steam 
railway,  either  to  inspect  or  to  repair  it, 
it  owed  plaintiff  no  duty  with  respect  there- 
to, and  cannot  be  charged  with  negligence 
either  in  the  construction  or  maintenance 
of  this  device.  The  trial  court  gave  the 
following,  among  other  instructions:  "You 
are  instructed  that,  after  completing  its 
road,  defendant  was  under  no  obligations 
to  build  or  erect  a  stile  or  stairs  over  the 
fence  from  the  right  of  way  leading  over 
and  into  the  right  of  way  of  the  Chicago 
&  Northwestern  Railway;  but,  if  you  find 
from  the  evidence  that  said  stile  in  question 
was  constructed  partly  on  defendant's 
grounds  and  partly  on  the  grounds  of  the 
Chicago  &  Northwestern  Railway  Company, 
and  that  the  same  was  used  by  the  passen- 
gers from  defendant's  cars  as  the  usual 
means  of  egress  from  said  grounds,  and 
such  fact  was  known  to  defendant,  and  de- 
fendant permitted  the  same,  and  there  was 
no  other  reasonable  or  safe  way  of  egress 
from  said  grounds,  then  the  fact  that  said 
stile  was  partially  upon  the  groimds  of  the 
Chicago  &  Northwestern  Railway  Company 
Would  not  relieve  defendant  of  the  obligation 
to  exercise  ordinary  care  in  keeping  said 
stile  in  a  reasonably  safe  condition,  if  it 
allowed  the  same  to  remain  and  be  used  as 
the  only  reasonable  means  of  egress  from  its 
grounds."  From  the  statement  already 
made,  it  will  be  observed  that  the  accident 
occurred  on  that  part  of  the  stile  which 
was  over  and  upon  the  right  of  way  of  the 
Chicago  &  Northwestern  Railroad,  and  it 
is  contended  that  defendant's  responsibility 
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ceaaed  when  the  passenger  passed  upon  the 
grounds  of  another  carrier;  that,  at  most, 
it  was  under  no  other  duty  to  the  plaintiff 
than  to. warn  him  of  danger  of  which  it  had 
notice  or  knowledge,  and  that  its  liability 
is  no  greater  than  if  the  stile  had  been 
erected  jointly  by  the  steam  railway  com- 
pany and  the  defendant.  The  defendant  did 
not  erect  the  stile^  and  there  is  no  evidence 
that  the  Chicago  &.  Northwestern  Railroad 
Company  had  anything  to  do  with  it.  Lit- 
tle need  be  said  in  support  of  the  proposi- 
tion that  this  stile  was  a  dangerous  con- 
trivance. The  jury  so  found,  and  w^have 
no  doubt  of  the  correctness  of  its  finding. 
But  defendant  strenuously  insists  that,  as 
it  had  no  right  to  enter  upon  the  grounds 
of  the  other  company  to  repair  the  device, 
it  cannot  be  held  liable  for  any  injury  that 
may  have  resulted  from  the  use  thereof. 
Ordinarily  tliis  proposition  is  true,  but  it 
must  be  remembered  that  this  contrivance, 
while  partly  on  or  over  the  land  of  the 
Chicago  &  Northwestern  Railroad  Company, 
was  a  single,  complete  device,  and  formed  a 
continuous  passageway  over  the  fence;  and, 
if  defendant  invited  its  passengers  to 
use  it,  either  expressly  or  by  implication, 
it  was  bound  to  at  least  ordinary  care  in 
seeing  that  it  was  fit  for  the  purpose  in- 
tended. That  it  had  no  right  to  go  upon 
the  grounds  of  the  Chicago  &,  Northwestern 
Railroad  Company  to  make  inspection  or 
repairs  is  not  controlling.  Its  passengers 
were  not  bound  to  ascertain  at  their  peril 
what  part  of  this  stile  was  on  the  prem- 
ises owned  by  another  company,  and  what 
right  defendant  had  to  use  it.  Defendant 
undoubtedly  had  the  right  to  make  arrange- 
ments with  this  other  company  for  the  con- 
struction of  a  stile,  and  for  permission  to 
its  passengers  to  cross  its  right  of  way; 
and,  having  invited  the  traveling  public  to 
use  the  device,  it  will  not  be  permitted  to 
say  that  it  had  no  right  to  erect  part  of 
the  contrivance  upon  grounds  of  another 
company.  It  will  not  do  to  say  that  the 
traveling  public  must  inquire  in  such  cases 
as  to  the  right  the  carrier  had  to  pas9 
upon  the  grounds  of  another  company  to 
make  repairs.  This  contrivance  was  used 
by  defendant's  passengers  alone.  It  was  not 
built  to  accommodate  the  steam  railway  or 
its  passengers.  The  use  made  of  the  rail- 
way right  of  way  was  permissive  only. 
That  company  had  no  interest  in  the  device, 
did  not  profit  therefrom  in  any  way,  and 
was  not  uRin^  it  for  the  benefit  of  its  pa- 
trons. It  did  not  owe  the  plaintiff  or  the 
defendant  company  any  duty  whatever  with 
reference  to  this  stile,  and  the  plaintiff 
was  not  going  upon  its  grounds  for  the  pur- 
pose of  taking  its  trains,  or  for  any  other 
purpose  than  simply  to  cross  them.  In  so 
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doing,  he  was  nothing  more  than  a  licen- 
see, and  the  steam  railway  company  wa» 
under  no  obligation  to  look  after  his  safety 
in  coming  upon  its  premises.  The  use 
made  of  the  stile  was  for  the  joint  benefit 
of  the  defendant  company  and  the  owner  of 
the  pleasure  groiinds.  The  jury  was  justified 
in  finding  that  the  defendant  company  knew 
that  it  was  being  used  by  its  passengers, 
and  that  it  was  in  a  dangerous  condition. 
It  was  also  justified  in  finding,  on  account 
of  its  position  and  the  manner  in  which 
the  defendant  stopped  its  trains  and 
operated  its  road,  that  there  was  an  im- 
plied invitation  to  its  passengers  to  use  the 
device  in  going  to  the  High  Bridge  and  to 
the  picnic  grounds  of  Spraker,  the  man  who 
constructed  the  stile.  Had  the  contrivance 
been  constructed  by  the  defendant  and*  the 
Chicago  &.  Northwestern  Railroad  Com- 
pany jointly  for  the  use  of  the  passengers 
of  either  line,  both  would  undoubtedly  have 
been  liable  for  an  injury  received  by  a 
passenger.  The  rule  seems  to  be  "that  the 
depot  and  connected  grounds,  visited  by 
coming  and  going  passengers,  should  be 
fitted  up  with  a  careful  r^ard  to  their  com- 
fort and  safety.  The  approaches,  the 
tracks  around,  the  platforms  and  places  for 
entering  and  leaving  the  cars,  the  passages 
to  the  cars,  every  spot  likely  to  be  visited 
by  passengers  seeking  the  depot,  waiting  at 
it  for  trains  or  departing,  should  be  made 
safe,  and  kept  so."  Bishop,  Noncontract 
Law,  §  1086.  See  also  Luoaa  v.  Pennsyl- 
mnia  Co.  120  Ind.  205,  16  Am.  St  Rep.  323, 
21  N.  E.  972,  and  cases  cited.  Here  there 
was  no  liability  on  the  part  of  the  steam 
railway  company,  but  the  situation  waa 
such  as  to  make  it  natural  for  a  person 
alighting  from  defendant's  train  as  plain- 
tiff did,  intending  to  go  to  the  bridge  or  to 
the  pleasure  grounds,  to  use  the  stile  in 
passing  over  the  fence.  Defendant  was 
bound  to  know  that  persons  alighting  from 
its  trains  would  likely  use  this  device  in 
passing  to  their  destination,  and  it  was 
its  duty  to  use  at  least  ordinary  care  in 
seeing  that  it  was  properly  constructed  and 
in  good  repair.  The  following  eases  lend 
support  to  our  conclusions  on  this  point: 
Cross  V.  Lake  Shore  d  M.  8,  R.  Co,  69  Mich. 
363,  13  Am.  St.  Rep.  399,  37  N.  W.  361; 
Collins  V.  Toledo,  A.  A.  d  N.  M.  R.  Co,  80 
Mich.  390,  45  N.  W.  178;  East  Tennessee, 
V.  d  O.  R.  Co,  V.  Watson,  94  Ala.  634,  10 
So.  228;  Delaware,  L.  d  TF.  R.  Co.  v. 
Trautwein,  52  N.  J.  L.  169,  7  L.  R.  A.  435, 
19  Am.  St.  Rep.  442,  19  Atl.  178. 

2.  The  defendant  asked  an  instruction  to 
the  effect  that,  if  the  jury  found  the  injury 
was  due  to  a  defective  step  or  board  in  the 
stile,  it  would  not  be  liable,  unless  it  knew, 
or  in  the  exercise  of  ordinary  care  should 
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have  known,  of  this  defective  condition. 
Ihis  thought  was  embodied  in  one  of  the 
instructions  given  by  the  trial  court,  and 
defendant  has  no  cause  of  complaint. 

3.  Instruction  10,  which  reads  as  follows, 
is  complained  of:  '*If  you  find  from  the 
evidence  that  the  stile  in  question  was  con- 
structed partly  upon  the  ground  of  defend- 
ant company,  and  that  the  same  was  ordi- 
narily and  generally  used  by  those  who 
were  passengers  on  defendant  company's 
cars  as  a  means  of  egress  from  said 
grounds,  where  the  railway  of  defendant 
terminated,  and  that  there  was  no  other 
reasonable  means  of  egress  from  said 
grounds,  and  that  said  defendant  company 
knew  that  said  stile  was  so  used  by  pas- 
sengers upon  its  cars  in  leaving  said 
grounds,  and  that  it  permitted  them  to  do 
so;  and  you  further  find  that  said  stile,  by 
reason  of  its  narrowness,  or  by  reason  of 
the  fact  that  there  was  no  railing  thereon 
or  by  reason  of  the  fact  that  said  stile  was 
constructed  of  light  and  defective  lumber, 
if  such  you  find  the  fact  to  be,  was  not  such 
means  of  ^ress  from  said  grounds  as  an 
ordinary  person  would  provide  under  simi- 
lar circumstances, — ^you  will  be  justified 
in  finding  the  defendant  guilty  of  negli- 
gence, as  charged.  If,  however,  you  find 
that  the  said  stile  was  such  as  an  ordinary 
person  would  employ  under  similar  circum- 
stances as  a  means  of  egress  from  said 
grounds,  then  there  would  be  no  negligence 
upon  the  part  of  defendant."  The  criti- 
cism is  that  there  was  no  evidence  upon 
which  to  base  it.  ■  Suffice  it  to  say  that  we 
find  in  the  record  ample  testimony  to  jus- 
tify the  instruction. 

4.  Instruction  19,  relating  to  the  meas- 
ure of  damages,  is  also  challenged.  It 
reads  as  follows:  "If  you  find  him  entitled 
to  recover,  he  should  be  allowed  a  fair  and 
reasonable  compensation  for  his  injuries.  In 
estimating  his  damage,  no  precise  rule  can 
be  given  for  the  amount  to  be  allowed,  as 
they  are  not  in  their  nature  susceptible  of 
exact  money  valuation.  You  are  to  use 
your  own  sense  and  judgment,  and  be  guid- 
ed by  the  evidence,  in  allowing  him  such 
sum  as  will  reasonably  compensate  him. 
In  making  up  this  amount,  you  should 
award,  as  may  appear  from  the  evidence, 
the  reasonable  value  of  the  time  lost  be- 
cause of  the  injury,  the  amount  he  has 
paid  for  medical  attendance  and  nursing, 
and  fair  compensation  for  the  bodily  pain 
and  suffering  caused  by  the  said  injury; 
and  if  you  further  find  that  plaintiff's  in- 
juries are  permanent,  and  will,  to  some  ex- 
tent, disable  him  in  the  future,  and  cause 
him  pain  and  suffering  hereafter,  you 
should  also  allow  him  such  further  sura 
as,  *  paid  now  in  advance,  will  reasonably 
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compensate  him  for  such  future  disability, 
pain,  and  suffering  as  the  evidence  shows  it 
is  reasonably  probable  will  result  ^to  him 
in  the  future  from  such  injuries."  The 
first  point  made  with  reference  to  this  is 
that  there  is  no  testimony  on  which  to  base 
an  allowance  for  future  disability.  The 
evidence  clearly  shows  that  plaintiff  wa» 
suffering  from  his  injuries  at  the  time  of 
trial,  and  the  experts  testified  that  his 
injury  would  probably  be  permanent. 
Plaintiff  testified  that  he  was  earning  $50 
per  month  before  the  injury,  and  had  not 
been  able  to  earn  more  than  $10  since. 
This  was  sufficient  to  take  the  case  to  th& 
jury.  Smith  y.  SiotuB  City,  110  Iowa,  50, 
93  N.  W.  81;  Winter  v.  Central  Iowa  R.  Co. 
80  Iowa,  443,  45  N.  W.  737;  Ashley  v. 
Sioux  City  (Iowa)  93  N.  W.  303.  Next  it 
is  argued  that  the  instruction  runs  counter 
to  the  rules  announced  in  Fry  v.  Dubuque 
d  8,  W,  R,  Co.  45  Iowa,  416,  and  Laird  v. 
Chicago,  R,  I.  d  *P.  R,  Co,  100  Iowa,  336, 
69  N.  W.  414.  A  reading  of  these  caaen 
will  sufficiently  demonstrate  the  incorrect- 
ness of  this  proposition.  Abstractly  con- 
sidered, the  instruction  has  support  in 
Bailey  v.  Centerville,  108  Iowa,  20,  78  N.  W. 
%Z\\MiUer  v.  Boone  County,  95  Iowa,  5,  6S 
N.  W.  352;  Smith  v.  Sioux  City  ,  119  Iowa, 
50,  93  N.  W.  81. 

5.  Lastly  it  is  argued  that  the  verdict  is 
contrary  to  the  instructions.  The  prin- 
cipal contention  here  is  that  there  was  an- 
other means  of  egress  from  the  defendant's 
grounds,  whereby  plaintiff  could  have 
reached  his  destination  with  safety.  There 
was  testimony  to  the  effect  that  there  was 
an  opening  in  a  barbed-wire  fence  40  rods 
away,  but  it  was  not  a  place  which  afforded 
a  reasonable  means  of  ^ress  from  defend- 
ants terminal.  Another  opening  in  th& 
fence,  400  or  500  feet  away,  was  spoken  of 
by  one  witness,  but  it  was  not  in  sight,  and 
the  witness  said  that  it  may  have  been 
closed  on  the  day  of  the  accident.  It  was 
clearly  a  question  for  the  jury  to  say 
whether  or  not  there  was  another  reason- 
ably safe,  and  accessible  place  of  exit  from 
the  grounds  where  the  railway  terminated, 
and  as  to  whether  or  not  plaintiff  was  neg- 
ligent in  not  taking  it. 

In  conclusion,  we  may  say  that  the  case 
was  submitted  to  the  jury  on  two  theories: 
One,  that  the  stile,  by  reason  of  its  narrow- 
ness, or  for  want  of  railings,  or  because  it 
was  constructed  of  light  or  defective  ma- 
terials, was  not  such  means  of  egress  as  an 
ordinarily  prudent  person  would  provide,  in 
which  event  defendant  might  be  found 
^ilty  of  negligence;  and  the  other,  that  the- 
injury  was  due  to  a  defective  board 
in  said  stile,  in  which  event  defendant 
would  not  be  guilty  of  negligence,  unless  it 
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knew,  or  in  the  exercise  of  reasonable  care 
should  have  known,  of  its  defective  condi- 
tion. The  latter  theory,  was  bottomed  on 
the  thought  that  the  stile  itself  was  not 
dangerous,  save  as  it  had  a  defective  board. 
What  we  have  said  in  the  first  division 
of  this  opinion  has  reference  to  this  last 
contention.  On  the  other  proposition,  de- 
fendant was  liable  for  the  defective  condi- 
tion of  the  stile,  although  it  was  erected  by 
a  stranger.  Defendant  had  full  knowl- 
edge of  the  construction  of  the  stile,  and 
impliedly  invited  its  passengers  to  use  it. 
Under  such  circumstances,  its  liability  is 
the  same  as  if  it  had  itself  set  up  and  main- 
tained the  device.  See  cases  hitherto  cited 
and  McDonald  v.  Chicago  d  N.  W,  R.  Co. 
26  Iowa,  124,  95  Am.  Dec  114;  Beard  v. 
Connecticut  d  P.  Rivers  R,  Co.  48  Vt.  K)l; 
(Hlmore  v.  Philadelphia  d  R.  R.  Co.  154  Pa. 
375,  25  Atl.  774;  Watson  v.  Oxanna  Land 
Co.  92  Ala.  320,  8  So.  770.  This  rule  is 
bottomed  on  the  propositton  that  the  duty 
of  a  carrier  of  passengers  does  not  end  when 
the  passenger  has  alighted  from  its  cars. 
It  must  also  provide  reasonably  safe  means 
of  access  in  and  from  its  stations  or  ter- 
minals for  the  use  of  its  passengers,  and 
the  passengers  have  a  right  to  assume  that 
the  means  of  egress  provided  are  reasonably 
safe.  This  duty  it  cannot  delegate  to 
another  so  as  to  relieve  itself  from  respon- 


sibility. See  cases  hitherto  cited.  De- 
fendant's contention  that  it  is  not  liable  be- 
cause the  stile  was  erected  by  a  stranger 
is  unsound  in  principle,  and  not  sustained 
by  authority.  When  it  invited  its  passen- 
gers to  use  this  stile,  it^  in  effect,  rep- 
resented that  it  was  reasonably  safe  lor  the 
purposes  intended;  and^  when  injury  oc- 
curred by  reason  of  its  unsafe  or  faulty 
construction,  it  should  not  be  allowed  to 
shield  itself  behind  another,  and  to  say  that 
it  did  not  know  of  its  defective  construc- 
tion. (Hdf,  C.  d  8.  F.  R.  Co.  V.  Olenky  9 
Tex.  Civ.  App.  599,  30  S.  W.  278^  and  eases 
cited. 

The  instructions  were  even  more  favor- 
able to  the  defendant  than  it  was  entitled 
to.  We  are  not  to  be  understood  as  approv- 
ing all  of  them.  Suffice  it  to  say  that  de- 
fendant was  in  no  manner  prejudiced  either 
by  those  given,  or  by  the  refusal  of  the 
court  to  give  those  asked  by  it.  Our  obser- 
vations in  the  second  paragraph  of  this 
opinion  must  be  ocmstrued  with  reference 
to  these  suggestions. 

There  is  no  prejudicial  error  in  the  rec- 
ord, and  the  judgment  must  be,  and  is,  af- 
firmed. 

Bishop,  J.;  took  no  part. 
Petition  for  rehearing  overruled. 
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1.  Tl&e  life  estates  created  by  statute, 

jSiving  a  aurvivlDg  husband  or  wife  one- third 
interest  for  life  in  the  real  estate  of  the 
other,  are  subject  to  the  incidents  of  com- 
mon-law life  estates,  although  they  are  not 
the  same  as  the  common-law  estates;  and 
the  life  tenant  is  therefore  Impeachable  for 
waste. 
S.  One  entitled  to  an  undivided  life 
estate  under  a  statute  ffivinv  a  sur- 
viving busband  or  wife  a  one-tbird 
interest  In  the  real  estate  of  the  other  can- 
not demand  absolutely  any  part  of  the  pro- 
duction of  oil  wells  subsequently  opened  upon 
the  property  by  the  remainder-men,  but  1b 
entitled  only  to  the  Income  upon  one  third 
of  the  Ml  produced. 

(April  27,  1905.) 


Jl  RROR  to  the  Court  of  Civil  Appeals  for 
J  the  First  Supreme  Judicial  District  to 
review  a  judgment  modifying  a  judgment 
of  the  District  Court  for  Jefferson  County 
in  plaintiffs'  favor  in  an  action  brought  to 
establish  an  interest  in  petroleum  produced 
from  land  in  which  plaintiffs  claimed  an 
undivided  interest.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Amoa  !#•  Beaty,  W.  I>.  Gor- 
don, and  E.  O.  Meltean,  for  plaintiffs  in 
error : 

The  widow's  estate  is  not  confined  to  tht* 
surface  of  the  land,  but  includes  the  min- 
erals beneath;  and  the  case  must  be  ad- 
judged aocordingly. 

Tex.  Rev.  Stat,  art.*  1689;  Benavides  v. 
Hunt,  79  Tex.  383,  15  S.  W.  396;  Koen  v. 
Bartlett,  41  W.  Va.  559,  31  L.  R.  A.  128,  56 
Am.  St.  Rep.  884,  23  S.  B.  664;  Seager  v. 
MoOahe,  92  Mich.  186,  16  L.  R.  A.  247,  62 
N.  W.  299;   Blakley  v.  Marshall,  174   Pa. 


NoTB. — As  to  right  of  dower  In  mines,  see.  In 
this  series,  Seager  v.  McCabe,  ^6  L.  R.  A.  247. 
and  note. 

As  to  rights  of  life  tenants  generally  in  oil 
In  place,  see,  in  this  series,  Koen  v.  Bartlett, 
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31  L.  R.  A.  128 ;  Williamson  y.  Jones,  25  I^.  R. 
A.  222,  with  note  as  to  nature  of  property  In 
mineral  oil  and  gas,  also  38  L.  R.  A.  694 ;  Mar- 
shall V.  Mellon,  36  L.  R.  A.  816,  and  WUson  v 
Hughes,  89  L.  R.  A.  292. 
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426,  34  Atl.  564;  Wilson  \\,  Youst  {Wilson 
V.  Hughes)  43  W.  Va.  826,  39  Lu  R.  A.  292, 
28  S.  E.  781;  MacSvvinney,  Mines,  32: 
Tiedeman,  Real  Prop.  2;  Co.  Litt.  4a;  1 
Washb.  Real  Prop.  3;  2  Bl.  Com.  16-18, 
144;  Lewis  v.  Branthicaite,  2  Bam  &  Ad. 
437. 

Since  the  life  estate  comes  by  inheritance, 
and  vests  solely  by  operation  of  law,  the 
widow,  though  having  only  a  life  estate, 
might  drill  for  oil  without  being  guilty  of 
waste,  and  is  consequently  entitled  to  her 
proportion  of  the  oil  produced,  less  the  ex- 
penses of  producing  and  marketing. 

Tex.  Rev.  Stat.  art.  1689;  Higgins  Oil  d 
Fuel  Co.  V.  BnoiD,  51  C.  C.  A.  267,  113  Fed. 
439;  Seager  v.  McCahe,  92  Mich.  186,  16  L. 
R.  A.  247,  52  N.  W.  299;  Branbridge,  Min- 
ing, 55;  4  Wait,  Act.  &  Def.  424. 

The  remainder-man  having  drilled  wells 
and  devoted  the  land  to  mining  purposes, 
the  widow  is  entitled  to  her  proportion  of 
the  proceeds  of  the  oil,  after  deducting  the 
expenses  of  producing  and  marketing,  re- 
gardless of  whether  she  would  have  been  al- 
lowed to  sink  wells  and  extract  oil. 

Higgins  Oil  d  Fuel  Co,  v.  Snow,  51  C.  C. 
A.  267,  113  Fed.  439;  Koen  v.  Barilett,  41 
W.  Va.  659,  31  L.  R.  A.  128,  56  Am.  St. 
Rep.  884,  23  S.  E.  664;  Gillum  v.  8t.  Louis, 
A.  d  T.  R.  Co.  5  Tex.  Civ.  App.  338,  23  S.  W. 
717;  Lenfers  v.  Henhe,  73  111.  405,  24  Am. 
Rep.  263;  Priddy  v.  GHffith,  150  111.  660, 
41  Am.  St  Rep.  397,  37  N.  E.  999;  Allen 
V.  McCoy,  8  Ohio,  418. 

The  life  estate  cast  by  the  Texas  statute 
does  not  carry  the  inherent  restrictions  as 
to  use  that  hedge  about  conventional  life 
estates  or  dower  and  ourtpsy,  and  is  not 
impeachable  for  waste. 

In  conventional  life  estates,  if  the  grant- 
or did  not  prohibit  the  gi'antee,  or  life  ten- 
ant, the  latter  was  not  punishable  foB 
waste  prior  to  the  statutes  of  Marlbridgc 
and  Gloucester. 

28  Am.  &  Eng.  Enc.  Law,  p.  891;  2  Bl. 
Com.  123. 

It  is  in  every  instance  a  conventional 
**life  estate"  to  which  the  doctrine  of  waste 
has  been  applied. 

Blakley  v.  Marshall  174  Pa.  425,  34  Atl. 
564;  Wilson  v.  Youst  {Wilson  v.  Hughes) 
43  W.  Va.  826,  39  L.  R.  A.  292,  28  S.  E. 
781;  Marshall  v.  Mellon,  179  Pa.  371,  35 
L.  R.  A.  816,  57  Am.  St.  Rep.  601,  36  Atl. 
201. 

There  was  at  common  law  "a  life  estate 
of  the  legal  kind,  as  contradistinguished 
from  conventional." 

2  Bl.  Com.  p.  125. 

A  tenant  for  life  without  impeachment 
for  waste,  and  a  tenant  in  tail  after  possi- 
bility of  issue  extinct,  seem  to  stand  upon 
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precisely  the  same  footing  in  regard  to  all 
questions  of  waste. 

Atty.  Qen.  ex  rel.  Churchill  v.  Marlbor- 
ough, 3  Madd.  539;  Smythe  v.  Smythe,  2 
Swanst.  251;  Bridges  v.  'Stephens,  2 
Swanst.  157,  note;  Coffin  v.  Coffin,  Jac.  72; 
4  Kent,  Com.  12th  ed.  78,  note  b. 

The  legal  life  estate  in  question  under 
our  statute — ^a  freehold  estate  of  inheri- 
tance, — does  not  "necessarily"  imply  im- 
peachability  for  waste. 

The  congress  of  Texas  did  not  adopt  the 
common  law  of  England  as  a  rule  of  prop- 
erty. The  common  law  was  adopted  only 
as  a  rule  of  decision. 

Considering  that  the  Republic  up  to  that 
time  had  been  under  the  civil  law,  where  an 
estate  of  this  character  was  under  no  re- 
strictions as  to  use,  but  where  the  usufruc- 
tuary had  a  right  to  seek  for  and  open 
every  kind  of  mine  (1  Domat,  Civil  Law. 
843;  2  Domat,  Civil  Law,  945,  968),  is  it 
not  reasonable  that  congress  intended  to  fiv 
the  time  or  duration  in  which  the  estate 
could  be  enjoyed,  rather  than  to  hedg«' 
about  with  limitations  the  use  thereof  in- 
herent in  certain  estates  of  this  character 
at  common  law? 

Cartwright  v.  Hollis,  5  Tex.  164;  Thorny- 
son  V.  Duncan,  1  Tex.  489;  Bradley  v.  Mc- 
Crahh,  Dallam  (Tex.)  50S ;  Campbell  v. 
Everts,  47  Tex.  102;  Klein  v.  Gehrung,  25 
Tex.  Supp.  238,  78  Am.  Dec.  565;  3  Kent, 
Com.  448;  2  Bl.  Com.  p.  403;  Howard  v. 
North,  5  Tex.  298,  51  Am.  Dec.  769. 

The  widow's  estate  is  equal  to  the  chil- 
dren's in  all  of  its  uses. 

McOowan  v.  Bailey,  179  Pa.  470,  36  Atl. 
325;  Marshall  v.  Mellon,  179  Pa.  371,  35  L. 
R.  A.  816,  57  Am.  St.  Rep.  601,  36  Atl. 
201;  Blakley  v.  Marshall,  174  Pa.  4^5,  34 
Atl.  564;  Wilson  v.  Youst  {Wilson  v. 
Hughes)  43  W.  Va.  826,  39  L.  R.  A.  292, 
28  S.  E.  781;  Lunn  v.  Oslin,  96  Tenn.  28, 
33  S.  W.  561;  Owen  v.  Hyde,  6  Yerg.  334, 
27  Am.  Dec.  467;  Gaines  v.  Green  Pond 
Iron  Min.  Co.  33  N.  J.  Eq.  612;  Sayers  v. 
Hoskinson,  110  Pa.  473,  1  Atl.  308;  Snyder, 
Mines,  §  941. 

When  the  remainder-man,  as  such  and  as 
cotenant..  entered  upon  the  land  before  par- 
tition and  without  the  joinder  of  the  life 
tenant,  and  drilled  oil  wells,  and  devoted  th«? 
hitherto  unused  land  to  mining  purposes, 
thereby  destroying  all  other  possible  uses, 
mining  thereby  became  a  lawful  mode  of 
use,  and  the  proceeds,  when  severed  and 
sold,  became  a  product  of  the  land,  and 
the  accounting  is  due  on  a  basis  of  profit, 
and  not  corpus. 

Gillum  V.  St.  Louis,  A.  d  T.  R.  Co.  5  Tex. 
Civ.  App.  338,  23  S.  W.  717;  Koen  v.  Bart- 
lett,  41  W.  Va.  559,  31  L  .R  .A.  128,  56  AVii. 
St.  Rep.  884,  23  S.  E.  664;  Seager  v.  Me- 
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Cahe,  92  Mich,  186,  16  L.  R.  A.  247,  52  N. 
W.  299;  Donahue,  Petroleum  &  Gas,  ohap. 
4,  9  3. 

Messrs,  Smitli,  Orawf  ord«  Sb  Sonfleld, 

for  •defendant  in  error : 

The  common  law  was  adopted  as  the  rule 
of  property  in  Texas  in  1840,  and  has  been 
in  force  ever  since,  and  was  in  force  in 
1848,  when  the  statute  casting  an  estate 
for  life  on  the  surviving  husband  or  wife 
was  enacted.  Therefore,  the  estate  con- 
ferred by  the  statute  not  being  further  de- 
fined than  "an  estate  for  life,"  the  charac- 
ter of  the  estate  was  such  as  had  been  fixed 
and  construed  by  the  common  law. 

Hartley's  Digest,  art,  127;  Black,  Constr. 
&  Interpretation  of  Laws  p.  130;  Mo- 
Cool  V.  Smith,  1  Black,  467,  17  L.  ed.  220 
United  States  v.  Jones,  3  Wash.  C.  C.  209, 
Fed.  Gas.  No.  15,494;  United  States  v. 
Trans- Missouri  Freight  Asso.  24  L.  R.  A. 
73,  4  Inters.  Com.  Rep.  443,  7  C.  G.  A.  58, 
19  U.  S.  App.  36,  58  Fed.  58;  Kiroher  v. 
Murray,  8  G.  G.  A.  448,  23  U.  S.  App.  214, 
60  Fed.  50;  Boone  v.  Hulsey,  71  Tex.  189, 
9  S.  W.  531;  Bahh  v.  Carroll,  21  Tex.  771. 

Where  the  statute  confers  upon  the  sur- 
viving wife  "an  estate  for  life  in  one  third 
of  the  lands  of  her  deceased  husband,"  such 
estate  is  no  greater  than  that  of  a  life  ten- 
ant at  common  law. 

Carroll  v.  Carroll,  20  Tex.  744;  Hendriw 
V.  McBeth,  61  Ind.  473,  28  Am.  Rep.  680; 
Tiedeman,  Real  Prop.  §  72;  1  Washb.  Real 
Prop.  4th  ed.  p.  139. 

A  tenant  for  life  has  only  the  right  to 
full  enjoyment  and  use  of  the  land  and  all 
its  temporary  profits  during  his  estate 
therein.  He  is  entitled  to  none  but  tempo- 
rary profits,  and  is  prohibited  from  doing 
anything  with  the  land  which  would  con- 
stitute waste. 

2  Bl.  Gom.  p.  122;  Tiedeman,  Real  Prop. 
§  72;  Ft,  Worth  d  N.  0.  R,  Co,  ▼.  Pearce, 
75  Tex.  281,  12  S.  W.  864;  Cook  v.  Caswelh 
81  Tex.  678,  17  S.  W.  386;  Barnsdall  v.  Bo- 
ley,  119  Fed.  195. 

Waste  is  an  unlawful  act  or  omission  of 
duty  which  results  in  permanent  injury  to 
the  inheritance,  and  any  act  which  does 
damage  to  the  reversioner,  and  is  not  one  of 
the  ordinary  uses  to  which  the  land  is  put, 
is  waste. 

Tiedeman,  Real  Prop.  §§  72,  73. 

Oil  is  a  mineral;  oil  in  situ  is  a  part  of 
the  land, — the  inheritance. 

Bryan,  Petroleum  &  Natural  Gas,  p.  21; 
Broum  v.  Spilman,  155  U.  S.  669,  39  L.  ed. 
305,  15  Sup.  Ct.  Rep.  245;  Oerkins  v.  Ken- 
tucky Salt  Co,  100  Ky.  734,  66  Am.  St.  Rep. 
370,  39  S.  W.  444;  People's  Cos  Co,  v.  Ty- 
ner,  131  Ind.  277,  16  L.  R.  A.  443,  31  Am. 
St.  Rep.  4S&,  31  N.  E.  59;  Williamson  v. 
Jones,  43  W.  Va.  562,  38  L.  R.  A.  694,  64 
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Am.  St.  Rep.  891,  27  S.  £.  410;  MarahaU  ▼. 
Mellon,  179  Pa.  371,  35  L.  R.  A.  816,  57  Am. 
St.  Rep.  601,  36  Atl.  201 ;  Wilson  v.  Toust 
{Wilson  V.  Hughes)  43  W-  Va.  826,  39  L.  R. 
A.  292,  28  S.  E.  781. 

A  tenant  for  life  has  no  ownership  or  in- 
terest in  minerals  underlying  the  land,  un- 
less at  the  time  that  the  life  estate  is  cast,. 
or  prior  thereto,  mines  have  been  opened  oi» 
the  land. 

Marshall  v.  Mellon,  179  Pa.  371,  35  L.  R. 
A.  816,  57  Am.  St.  Rep.  601,  36  Atl.  201; 
BlaJcley  v.  Marshall,  174  Pa.  425,  34  Atl. 
564;  Stoughton  v.  Leigh,  1  Taunt  402; 
Coates  V.  Cheever,  1  Gow.  460;  Williamson 
V.  Jones,  43  W.  Va.  562,  38  L.  R.  A.  694,. 
64  Am.  St.  Rep.  891,  27  S.  E.  410;  West- 
morelamd  Coal  Co.'s  Appeal,  85  Pa.  344; 
Oaines  v.  Oreen  Pond  Iron  Min,  Co.  33  N- 
J.  Eq.  603;  Reed  v.  Reed,  16  N.  J.  Eq.  248; 
Eendrix  v.  MoBeth,  61  Ind.  473,  28  Am. 
Rep.  680;  Billings  v.  Taylor,  10  Pidc.  460» 
20  Am.  Dec.  533 ;  Oerkins  v.  Kentucky  Salt 
Co,  100  Ky.  734,  66  Am.  St.  Rep.  370,  39  S. 
W.  444;  Tiedeman,  Real  Prop.  8§  73-75; 
Donahue,  Petroleum  &  Gas,  p.  41,  8  1 ;  Big- 
gins Oil  d  Fuel  Co.  V.  Snow,  51  G.  G.  A. 
267,  113  Fed.  438;  Barnsdall  v.  Boley,  11» 
Fed.  195 ;  Bond  v.  Qodsey,  99  Va.  564,  39  S. 
E.  216;  Maher  v,  Maher,  73  Vt  243,  60  AtL 
1063;  Neel  v.  Neel,  19  Pa.  323;  Franklin 
Coal  Co,  V.  McMillan,  49  Md.  549,  33  Am. 
Rep.  280;  Moore  v.  Rollins,  46  Me.  403; 
Oriffin  v.  Fellows,  SI*  Pa.  114;  4  Kent, 
Gom.  p.  41. 

The  life  tenant's  possession  and  right 
where  no  mines  have  been  opened  when  the 
life  estate  is  cast  are  only  in  the  surface. 

Benavides  v.  Hunt,  79  Tex.  390,  15  S.  W. 
396;  Ames  v.  Ames,  160  111.  599,  43  N.  £. 
692;  Caldwell  v.  Fulton,  31  Pa.  475,  72  Am. 
Dec.  760;  Caldwell  v.  Copeland,  37  Pa.  427, 
78  Am.  Dec.  436. 

If  plaintiffs,  holders  of  the  life  estate  of 
Mrs.  Snow,  are  entitled  to  any  share  in  the 
oil  or  other  minerals,  such  right  is  limit- 
ed to  interest  on  the  investment  of  the  net 
proceeds  of  one  eighteenth  of  the  oil  pro- 
duced. 

Blakley  v.  Marshall,  174  Pa.  426,  34  AU. 
564;  Lenfers  v.  Henke,  73  111.  405,  24  Am. 
Rep.  266;  Diokin  v.  Earner,  1  Drew.  &  S. 
284;  Wilson  v.  Youst  {Wilson  v.  Hughes) 
43  W.  Va.  826,  39  L.  R.  A.  292,  28  S.  E. 
781. 

Messrs.  Greer,  Greer,  Hall,  A  Parker 
and  Crane,  Greer,  A  Whartoa  also  for 
defendant  in  error: 

Where  a  statute  is  enacted,  using  a  well- 
understood,  common-law,  technical  phrase, 
the  statute  will  be  construed  as  using  the 
phrase  in  its  technical  sense,  and  with  the 
same  meaning  it  had  at  common  law. 

Cayce    v.    Curtis,    Dallam    (Tex.)    404; 
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WiUiams  ▼.  Biate,  12  Tex.  App.  395;Jfo9i- 
roe  V.  State,  23  Tex.  210;  Powell  v.  State, 
17  Tex.  App.  351;  Black,  Constr.  &  Inter- 
pretation of  XawB,  p.  130;  Laird  v.  Brigga, 
L.  R.  19  Ch.  Div.  22;  Adams  v.  Turrentine, 
30  N.  C.  (8  Ired.  L.)  147;  MoCool  v.  Smith, 
1  Black,  467,  17  L.  ed.  220;  United  States  v. 
Joivee,  3  Wash.  C.  C.  209,  Fed.  Cas.  No. 
15,494;  United  States  v.  Trwns-Missowri 
Freight  Asso,  24  L.  R.  A.  73,  4  Inters.  Com. 
Rep.  443,  7  C.  C.  A.  58,  19  U.  S.  App.  36,  58 
Fed.  58;  State  v.  Phelps,  24  La.  Ann.  493; 
State  V.  Whitener,  93  N.  C.  590. 

Gaines,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  to  try  title, 
and  was  brought  by  the  plaintiflfs  in  error 
to  recover  of  the  defendant  in  error  an  es- 
tate for  the  life  of  Annie  E.  Snow  in  an  un- 
divided one  eighteenth  interest  in  a  small 
parcel  of  the  John  A.  Veatch  survey,  and 
also  to  recover  a  like  proportion  of  the  net 
value  of  certain  petroleum  which  had  been 
extracted  from  the  land.  The  plaintiffs  re-i 
covered  in  the  trial  court  to  the  full  extent 
of  their  claim.  Upon  appeal  the  court  of 
civil  appeals  affirmed  the  judgment  as  to 
the  land,  but  reversed  and  modified  it  as  to 
the  recovery  for  the  oil.  The  case  was  tried 
by  the  court  upon  an  agreed  statement  of 
facts,  together  with  a  written  stipulation, 
signed  by  the  attorneys  for  both  parties,  as 
to  the  judgment  to  be  rendered,  according 
to  the  determination  of  certain  questions  of 
law  affecting  the  respective  rights  of  the 
plaintiffs  and  the  defendant. 

We  will  state  the  facts  necessary  to  a 
decision  of  the  case;  and  this  as  briefly  as 
practicable.  It  appears  from  the  agreed 
statement  that  one  Andrew  A.  Ve:».tch  inher- 
ited from  his  father  a  sixth  tmdivided  in-' 
tereet  in  the  Veatch  survey  of  3,400  acres 
in  Jefferson  county,  of  which  his  father 
was  the  original  grantee;  that  upon  the 
death  of  Andrew,  in  1871,  his  interest  de- 
scended to  his  surviving  widow,  Annie  E., 
and  their  two  children, — ^that  is  to  say,  one 
third  to  each  of  the  children  in  fee,  and  a 
life  estate  in  the  other  third  to  the  widow, 
with  remainder  to  the  children;  that  she 
subsequently  intermarried  with  Henry  A. 
Snow;  and  that  by  purchase  the  plaintiffs 
are  the  owners  of  her  interest.  It  also  ap- 
pears that  the  defendant  is  the  owner  of 
the  entire  tract  in  controversy  save  the  life 
estate  which  descended  to  Mrs.  Veatch,  the 
widow  of  Andrew  A.  Veatch.  The  entire 
Veatch  survey  was  unoccupied  and  unin- 
dosed  at  the  death  of  Andrew  Veatch,  but 
was  adapted  to  agricultural  and  pastoral 
purposes.  Ko  oil  wells  had  been  or  were 
being  bored  upon  it  at  that  time.  Oil, 
however,  was  discovered  upon  it  in  1891, 
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and  the  part  in  controversy  is  now  very 
valuable  for  the  oil  which  it  is  producing. 
The  stipulation  of  the  parties  as  to  the 
judgment  to  be  rendered  is  as  follows: 
"(1)  Upon  the  foregoing  statement  of 
facts  judgments  shall  be  rendered  by  the 
court  on  the  issue  of  title  as  to  the  land  de- 
scribed in  plaintiffs'  petition.  (2)  In  case 
it  is  held  by  the  court  that  the  plaintiffs 
have  no  interest  in  the  land,  then,  of  course, 
judgment  shall  be  rendered  that  the  plain- 
tiffs take  nothing  by  their  suit,  and  pay 
the  costs  thereof.  (3)  In  case  it  shall  be 
held  by  the  court  that  they  are  entitled  to 
an  estate  for  the  life  of  said  Annie  E. 
Snow  in  one  eighteenth  of  the  land  in  con- 
troversy without  any  interest  in  the  oil  or 
its  proceeds,  then  the  plaintiffs  must  get 
their  quantum  o'f  land  from  the  Gladys 
City  Oil,  Cras,  &  Manufacturing  Company, 
and  judgment  shall  be  rendered  that  the 
plaintiffs  take  nothing  by  their  suit,  and 
pay  the  costs  thereof.  Likewise,  if  it  shall 
be  held  that  the  plaintiffs  must  take  their 
quantum  of  the  land  out  of  the  land  owned 
now  by  the  Gladys  City  Oil,  Gas,  &  Manu- 
facturing Company,  or  out  of  that  sold  by 
it  subsequent  to  the  sale  to  the  defendant. 

(4)  If  it  shall  be  held  by  the  court  that 
they  are  entitled  to  an  estate  for  the  life  of 
said  Annie  £.  Snow  in  one  eighteenth  of 
the  land  in  controversy,  and  in  substance 
or  effect  that  they  are  entitled  to  have  one 
eighteenth  of  the  net  proceeds  of  the  oil  that 
has  been  extracted  and  marketed  after  de- 
ducting all  expenses  of  producing  and  mar- 
keting invested  or  put  at  interest,  and  to 
receive  only  the  interest  thereon  during  her 
life,  the  corpus  of  the  fund  at  her  death  to 
belong  to  the  remainder-men,  then  judgment 
shall  be  rendered  for  the  plaintiffs  against 
the  defendant  for  such  life  estate,  and  for 
the  value  of  their  interest  in  the  proceeds 
of  oil   taken  and  marketed,  to  wit,  $300. 

(5)  If  it  shall  be  held  by  the  court  that 
they  are  entitled  to  an  estate  for  the  life 
of  the  said  Annie  E.  Snow  in  one  eight- 
eenth of  the  lalhd  in  controversy,  and  also 
to  one  eighteenth  of  the  net  proceeds  of  the 
oil  extracted  and  marketed,  after  deducting 
all  expenses  of  producing  and  marketing, 
judgment  shall  in  that  event  be  rendered 
for  the  plaintiffs  against  the  defendant  for 
such  life  estate  and  for  their  one  eight- 
eenth of  the  net  proceeds  of  the  oil  market^ 
ed,  amounting  to  $500.'' 

The  trial  court  and  the  court  of  civil 
appeals  both  held  that  the  plaintiffs  in  er- 
ror were  entitled  to  a  third  interest  for  life 
in  the  land  in  controversy,  and  that  hold- 
ing is  not  questioned  by  either  party.  The 
real  question  in  the  case  is.  What  are  the 
rights  of  the  plaintiffs  in  error  as  life  ten- 
ants in  the  oil  under  the  land?    The  trial 
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court  held  that  the  plaintiffs  in  error  were 
entitled  not  only  to  a  one-eighteenth  inter- 
est for  life  in  the  land,  but  "also  to  one 
eighteenth  of  the  net  proceeds  of  the  oil  ex- 
tracted and  marketed,  after  deducting  ex- 
penses of  producing  and  marketing,"  and 
gave  judgment  as  under  the  fifth  para- 
graph of  the  stipulation.  The  court  of 
civil  appeals,  however,  affirmed  the  hypoth- 
esis contained  in  the  fourth  paragraph,  and 
gave  judgment  under  the  stipulation  in  ac- 
cordance therewith,  namely,  for  one-eight- 
eenth interest  in  the  land  for  the  life  of 
Mrs.  Snow,  and  for  $300. 

Our  statute  of  descent  and  distribution 
declares  that,  "where  any  person  having 
title  to  any  estate  of  inheritance,  real,  per- 
sonal, or  mixed,  shall  die  intestate  as  to 
such  estate,  and  shall  have  a  surviving  hus- 
band or  wife,  the  estate  of  such  intestate 
shall  descend  and  pass  as  follows:  1.  If 
the  deceased  have  a  child  or  children,  or 
their  descendants,  the  surviving  husband  or 
wife  shall  take  one  third  of  the  personal  es- 
tate, and  the  balance  of  such  personal  es- 
ta.tc  shall  go  to  the  child  or  children  of  the 
deceased  and  their  descendants.  The  sur- 
viving husband  or  wife  shall  also  be  enti- 
tled to  an  estate  for  life,  in  one  third  of  the 
land  of  the  intestate,  with  remainder  to  the 
child  or  children  of  the  intestate  and  their 
descendants."  Rev.  Stat.  1895,  art.  1680. 
The  question  is.  What  under  this  provision, 
are  the  rights  of  the  life  tenant  in  the  oil 
underlying  the  land  when  no  attempt  had 
been  made  to  extract  it  at  the  time  of  the 
descent  cast?  It  is  strenuously  insisted  on 
behalf  of  plaintiffs  in  error  that  the  com- 
mon-law rules  as  to  the  incidents  of  life  es- 
tates do  not  apply  to  this  statute.  But  we 
do  not  concur  in  the  proposition.  The  stat- 
ute of  January  20,  1840,  entitled  "An  Act 
to  Adopt  the  Common  Law,"  etc.,  reads  as 
follows: "The  common  law  of  England  (so 
far  as  it  is  not  inconsistent  with  the  Con- 
stitution and  laws  of  this  state)  shall,  to- 
gether with  such  Constitution  and  laws,  be 
the  rule  of  decision,  and  shall  continue  in 
force  until  altered  or  repealed  by  the  legis- 
lature." Rev.  Stat.  1895,  art.  3258.  Since 
the  passage  of  that  act,  which  has  ever 
since  remained  the  law,  and  is  now  incorpo- 
rated in  our  Revised  Statutes  as  article 
3258,  probably  few  cases  have  been  decided 
in  this  court  in  which  the  rules  of  the  com- 
mon law  have  not  been  expressly  or  im- 
pliedly applied  in  the  determination  of  one 
or  more  of  the  questions  involved.  In 
some  instances  it  may  be  that  the  law  as 
announced  by  the  English  courts  has  not 
been  followed;  not  for  the  reason,  however, 
that  this  court  felt  at  liberty  to  depart 
from  the  rule  of  the  common  law,  but  be- 
cause the  decision  or  decisions  were  not  re- 
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garded  of  such  authority  as  to  fix  the  rule. 
So  in  other  instances  rules  established  in 
England  were  not  regarded  as  of  oontrol- 
ling  authority  in  this  state,  for  the  reason 
that  it  was  thought  that  the  oMiditions 
here  were  so  different  from  those  existing 
in  England  that,  if  the  conditions  in  that 
coimtry  had  been  the  same  as  in  this,  the 
ruling  there  would  have  been  different.  At 
all  events,  since  the  adoption  of  tlie  com- 
mon law  the  courts  of  this  state  have  ad- 
hered to  the  decisions  of  the  English  courts 
with  as  much  strictness  as  the  courts  of 
the  other  states  who  have  the  common  law, 
not  by  adoption,  but  by  inheritance,  so  to 
speak.  In  order  to  illustrate  the  strictness 
in  which  we  have  adhered  to  the  oonunon 
law',  we  need  refer  only  to  the  "rule  in 
Shelley's  Case," — a  rule  which  has  been  ex- 
pressly repealed  by  a  majority  of  the  8tat<>» 
of  this  Union  in  which  the  common  law 
prevails,  perhaps  in  every  one  in  which  the 
matter  has  been  of  sufficient  importance  to 
call  the  attention  of  its  legislature  to  it;  a 
prule  founded  upon  the  peculiar  policy  of 
the  real-estate  laws  of  England,  and  one  by 
reason  of  its  extreme  technicality  well  cal- 
culated to  thwart  the  clear  intention  of  de- 
visors and  grantors  of  real  estate.  Yet  our 
courts,  ever  since  the  decision  in  Hancock 
V.  Butler,  21  Tex.  804,  have  followed  the 
rule  without  question,  because  it  was  a 
rule  of  the  common  law;  the  only  question 
discussed  being  whether  the  rule  was  appli- 
cable to  the  case  in  hand.  We  conclude, 
therefore,  that  we  may  safely  assume  that 
since  the  adoption  of  the  act  of  Januan' 
20,  1840,  the  common  law  is  as  much  tlie 
lule  of  decision  in  this  state  as  in  those 
states  in  which  it  was  the  law  from  the  be- 
ginning of  their  political  existence. 
'  But  it  is  also  insisted  that,  since  there 
was  no  such  life  estate  created  by  the  opera- 
tion of  the  common  law  as  the  life  estate 
provided  for  under  our  statute  of  descent 
and  distribution,  the  common-law  rule  does 
not  apply  to  the  estate  in  question.  It  is 
true  that  the  life  estates  which  vrere  de- 
volved upon  the  husband  and  the  wife  re- 
spectively under  the  common  law  were  the 
tenancy  by  the  curtesy  on  part  of  the  hus- 
band and  in  dower  on  part  of  the  wife. 
The  husband,  when  he  became  a  tenant  by 
the  curtesy,  had  a  life  estate  in  all  the.  land^ 
of  the  wife.  The  dower  had  to  be  assigned 
by  the  heir  before  the  estate  of  the  widow 
became  fixed  to  her  third.  But  it  does  not 
follow  that  because  the  life  estate  provided 
by  our  statute  has  no  exact  exampler  in  the 
common  law  the  quality  and  incidents  of 
life  estates  at  common  law  do  not  apper- 
tain to  it.  At  common  law  there  were  two 
classes  of  life  estates:  First,  conventional 
life  estates  or  those  which  were  created  by 
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contract;  and,  second,  those  which  came  in- 
to existence  by  operation  of  law.  The  for- 
mer were  not  impeachable  for  waste  unless 
expressly  made  so  by  the  conveyance.  The 
reason  assigned  for  this  rale  is  that  it  is 
presumed  that,  if  the  grantor  intended  to 
limit  the  enjoyment  of  the  estate,  he  would 
have  expressed  his  intention  in  the  deed. 
As  to  the  second  class  of  life  estates,  on 
the  other  hand,  they  are,  as  a  general  rule, 
impeachable  for  waste;  that  is  to  say,  tlie 
tenant  for  life  cannot  use  the  property  for 
any  purpose  which  would  result  in  an  m^ 
jury  to  the  inheritance,  save  those  only  to 
which  it  had  been  devoted  at  the  time  the 
life  estate  came  into  existence.  The  rights 
of  a  tenant  of  an  estate  tail  after  possibil- 
ity of  issue  extinct  may  be  an  exception 
to  the  general  rule.  As  is  said  by  Mr. 
Cruise:  ''He  is  dispunishable  for  waste,  be- 
cause he  continues  in  by  virtue  of  the  liv- 
ery upon  the  estate  tail;  and,  having  once 
had  the  power  of  committing  waste,  he 
shall  not  be  deprived  of  it  by  the  act  of 
God."  1  Greenleaf  8  Cruise,  Real  Prop.  p. 
143.  On  the  other  hand,  speaking  of 
waste  Mr.  Washburn  says:  "This  restric- 
tion existed  at  common  law  in  respect  to 
estates  in  possession  of  tenants  in  dower 
and  curtesy,  because,  as  these  were  created 
by  the  law  itself,  it  was  thought  that  thn 
law  was  bound  to  protect  the  reversioner  or 
remainder-man  from  being  thereby  injured. 
But  where  the  estate  of  the  tenant  was 
created  by  act  of  the  parties  it  was  held, 
that,  if  the  grantor  or  lessor  failed  to  pro- 
tect the  estate  by  stipulations  in  his  deed 
or  lease,  the  law  was  not  bound  to  supply 
the  omission."  1  Washb.  Real  Prop.  p.  146. 
The  reason  for  excepting  the  tenant  in  tail 
after  possibility  of  issue  extinct  from  the 
general  rule  applicable  to  life  tenants  whose 
estates  have  been  created  by  operation  of 
law  seems  rather  technical,  and  does  not 
apply  to  the  life  estates  provided  for  in  our 
statutes.  On  the  other  hand,  the  reason 
for  holding  the  tenant  by  the  curtesy  or  in 
dower  impeachable  for  waste  does  so  apply, 
and  with  equal  force.  We  conclude,  there- 
fore, that  it  was  the  intention  of  the  legis- 
lature, in  enacting  the  statute  in  question, 
to  make  the  estate  therein  provided  for 
subject  to  impeachment  for  waste. 

It  is  too  well  settled  to  require  a  citation 
of  authority  that,  while  it  is  not  waste  for 
a  tenant  by  the  curtesy  or  a  tenant  in  dow- 
er to  work  an  open  mine,  it  is  waste  to  open 
a  new  mine;  in  other  words,  the  tenant  of 
a  life  estate  punishable  for  waste  has  no 
right  to  remove  the  minerals,  when  the  land 
had  not  been  devoted  to  mining  purposes 
before  the  creation  of  his  estate.  Oil,  be- 
fore its  extraction,  is  a  mineral,  and  is  a 
part  of  the  land,  and,  in  so  far  as  the  ques- 
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tion  under  discussion  is  concerned,  is  to  be 
considered  like  iron,  coal,  lead,  or  other  sol- 
id mineral  substances.  Such  authorities  as 
we  have  been  able  to  find  sustain  our  view 
of  the  effect  of  our  statute.  In  referenoe 
to  the  descent  of  real  estate  where  the  hus- 
band or  wife  dies,  leaving  children,  the  stat- 
ute of  Pennsylvania  is  the  same  as  that  of 
Texas;  that  is  to  say,  the  surviving  spouse 
takes  a  third  interest  for  life  in  the  land  or 
lands  of  the  deceased.  In  the  case  of  the 
Westmoreland  Coal  CoJs  Appeal,  85  Pa.  344. 
the  coal  company,  who  claimed  under  a 
woman  who  had  inherited  a  third  interest 
for  life  in  the  land  from  a  deceased  husband, 
was  guilty  of  waste  in  opening  mines  upon  a 
parcel  of  land  upon  which  none  had  been 
opened  at  the  death  of  the  husband.  In 
the  case  of  Franklin  Coal  Co.  v.  McMillan^ 
40  Md.  540,  33  Am.  Rep.  280,  a  life  estate 
in  the  land  had  been  devised  to  a  Mrs.  Mc- 
Millan, with  the  remainder  to  her  children. 
She  conveyed  her  right  in  the  land  to  the 
coal  company.  Prior  to  the  death  of  the 
testator  the  coal  had  been  mined  for  domes- 
tic uses,  but  had  never  been  mined  for  mar- 
ket. In  the  suit  by  the  children  against 
the  coal  company  for  damages  for  waste  in 
mining  the  coal  it  was  held  they  were  en- 
titled to  recover.  A  like  rule  was  made  in 
the  case  of  Oainea  v.  Green  Pond  Iron  Min. 
Co.  32  N.  J.  Eq.  86.  There  it  was  ruled 
that  the  mining  company  who  held  the  title 
of  a  life  tenant  was  liable  for  waste  in  min- 
ing the  land.  Presumably  the  life  tenant 
acquired  her  estate  by  operation  of  law, 
but  that  matter  does  not  clearly  appear 
from  a  report  of  the  case.  That  case  upon 
appeal  was  reversed  by  the  court  of  errorn 
and  appeals  of  New  Jersey,  but  upon  an- 
other point.  33  N.  J.  Eq.  603.  The  rul- 
ing of  the  chancellor  upon  the  question 
whether  the  life  tenant  was  impeachable  for 
waste  was  neither  questioned  nor  decided. 
In  the  case  of  Seager  v.  McCahe,  02  Mich. 
186,  16  L.  R.  A.  247,  52  N.  W.  200,  are  found 
expressions  not  in  accordance  with  our 
views.  But  it  seems  to  us  that  they  were 
not  called  for  in  the  decision  of  that  case. 
The  statute  of  Michigan  gives  to  the  wife 
the '  ''use  during  her  natural  life  of  one 
third  of  the  lands  whereof  her  husband  was 
seised"  during  marriage.  The  opinion  in 
the  case  cited  shows  that  the  land  in  con- 
troversy was  valueless  for  agricultural  or 
lumbering  purposes.  It  contained  a  bed  of 
iron  ore,  and  that  was  practically  the  only 
use  of  which  it  was  susceptible.  It  seems 
to  us  that  under  the  Michigan  statute  it 
was  not  difficult  to  reach  the  conclusion 
that  the  widow,  under  the  circumstances, 
was  entitled  to  mine  the  ore,  without  refer- 
ence to  any  rule  of  the  common  law.  But 
in  no  aspect  of  this  case  do  we  think  that 
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the  plaintiffs  in  error  have  cause  of  com- 
plaint of  the  judgment  of  the  court  of  civil 
appeals.  The  right  of  the  life  tenant  is  to 
the  use,  and  not  to  the  corpus,  of  the  es- 
tate; and  where  his  title  is  in  an  undivided 
interest,  and  not  in  the  whole  of  the  land, 
and  a  sale  is  ordered  for  partition,  his  right 
in  the  proceeds  is  not  a  part  proportionate 
to  the  undivided  interest  in  which  he  has 
the  life  estate,  but  to  the  interest  on  that 
part  as  long  as  the  life  estate  may  continue 
to  exist.  In  speaking  on  this  subject  in 
reference  to  the  remainder-men,  Chief  Jus- 
tice Marshall,  in  Herbert  v.  Wren,  7 
Cranch,  380,  3  L.  ed.  378,  says:  "They 
have  a  right  to  insist  that,  instead  of  'a 
sum  in  gross,  one  third  of  the  purchase 
money  shall  be  set  apart,  and  the  interest 
thereof  paid  annually  to  the  tenant  in  dow- 
er during  her  life."  The  rule  thus  stated 
is  followed  in  North  Carolina.  Ea  parte 
Wvnatead,  92  N.  C.  703.  The  same  prin- 
ciple is  announced  in  Alabama.  McQueen 
y.  Turner,  91  Ala.  273,  8  So.  863;  Kelly  v. 
Deegan,  111  Ala.  152,  20  So.  378.  As  to 
securing  the  life  tenant  in  the  use  of  the 
part  of  the  proceeds  in  which  he  has  an  in- 
terest the  North  Carolina  court  follows  the 
rule  indicated  by  the  remarks  of  Chief  Jus- 
tice Marshall  above  quoted.  The  Alabama 
court,  however,  permits  that  part  to  be 
paid  to  him  upon  his  executing  a  properly 
secured  refunding  bond  conditioned  to  pay 
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the  principal  to  the  remainder-man  upon  the 
termination  of  hie  estate.  In  the  case  of 
Clift  V.  Cliff,  72  Tex.  144,  10  S.  W.  338, 
Mrs.  Clift  had  a  one-sixth  interest  for  her 
life  in  a  town  lot,  and  this  court  adjudged 
that  the  property  should  be  sold,  and  that 
from  the  proceeds  ''there  should  be  paid  to 
Mrs.  Clift  a  sum  equal  to  a  one-sixth  in- 
terest for  life  in  the  proceeds  of  the  land 
proper.''  Since  the  proceeds  of  the  sale 
must  be  money,  and  the  value  of  the  use  of 
the  money  is  determined  by  the  interest  up- 
on it,  it  follows  that  this  recognizes  the 
same  right  in  the  life  tenant  which  was  an- 
nounced in  the  cases  before  cited,  but  lays 
down  a  different  rule  for  securing  that 
right.  As  to  this  last  matter  the  rule  au- 
noimced  by  this  court  may  be  questionable, 
but,  so  far  as  we  can  now  see,  and  so  far 
as  the  writer  of  this  opinion  can  recollect, 
that  point  was  not  mooted  in  that  case.' 

Since  we  hold  that  the  plaintiffs  were 
not  entitled  absolutely  to  any  part  of  the 
oil — ^that  is  to  say,  to  the  corpus  of  one- 
eighteenth  interest— it  follows  that  under 
the  stipulation  as  to  the  judgment  to  be 
rendered  the  judgment  of  the  Court  of  Civil 
Appeals  should  be  affirmed,  and  it  is  ac- 
cordingly so  ordered. 

Petition  for  rehearing  overruled  June  22, 
1905. 
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8H0WINQ  the  ChangeB,  Progress,  and  Development  of  the  Law  during  the  First  Qaar- 
ler  of  the  Judicial  Year  Beginning  with  October  1,  1905.  Classified  as  Follows: 

I.  Public,  Official,  and  Statutory  Matters. 
II.  Contractual  and  Commercial  Relations. 

III.  Corporations  and  Associations. 

IV.  Domestic  Relations. 
V.  Trust  Relations. 

VI.  Torts;  Keoligbncb  :  Injuries. 
VII.  Property  Rights;  Deeds;  Fixtures;  Wills. 
VIII.  Civil  Remedies;  Rules  and  Principles. 
IX.  Criminal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  Matters. 


Eminent  domain. 
See  also  Parka. 

The  right  of  a  municipality  to  compensa- 
tion for  the  value  of  sewer  and  water  pipes 
owned  by  it,  and  laid  imder  streets  which 
are  taken  by  the  Federal  government,  under 
its  power  of  eminent  domain,  for  an  en- 
tirely diflferent  use,  is  sustained.  (C.  C. 
A.  Ist  C.)  723. 

The  power  to  separate  the  right  to  fish 
in  an  inland  lake,  in  New  Jersey,  from  the 
ownership  of  the  lake,  and  take  it  under  the 
power  pi  eminent  domain  for  the  benefit  of 
the  public,  is  denied.  (N.  J.  Err.  &  App.) 
768. 

A  farmer  who  supports  his  family  from 
the  products  of  the  farm,  and  for  many 
years  has  sold  his  surplus  in  a  neighboring 
town,  is  held  to  have  an  established  busi- 
ness within  the  meaning  of  a  statute  au- 
thorizing the  construction  of  a  water-supply 
reservoir  upon  the  site  of  the  town,  and 
providing  compensation  for  any  established 
business  thereby  destroyed,  although  he  has 
no  regular  route  or  customers,  or  anything 
in  the  nature  of  good  will.  (Mass.)  599. 
Bankruptcy. 

A  claim  for  unaccrued  rents  is  held  not 
to  be  a  fixed  liability,  which  may  be  proved 
in  bankruptcy  proceedings.  (C.  C.  A.  8th 
C.)   719. 

That  a  full  discharge  of  individual  lia- 
bility of  one  partner  on  a  firm  debt  may  be 
had  in  bankruptcy  proceedings  concerning 
that  partner  only,  is  decided.     (Minn.)  771. 
Internal  improvements. 

Appropriations  to  aid  counties  in  the 
construction  of  public  roads  are  held  not 
to  be  forbidden  by  a  constitutional  provision 
that  the  general  assembly  shall  not  have 
power  to  involve  the  state  in  the  construc- 
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tion  of  works  of  internal  improvement,  nor 
to  grant  any  aid  thereto  which  shall  involve 
the  faith  or  credit  of  the  state,  nor  make 
any  appropriation  therefor.     (Md.)  914. 
Taxes. 

A  statute  making  all  the  property  of  cor- 
porations engaged  in  maritime  commerce  or 
navigation  taxable  only  at  the  place  desig- 
nated in  their  charters  as  their  general 
office  for  business  is  held  to  violate  a  con- 
stitutional provision  requiring  a  uniform 
rate  of  taxation.     (Mich.)  431. 

The  right  of  the  legislature  to  provide 
for  the  valuation  and  assessment  of  the 
property  of  railway  companies  by  one  as- 
sessing body,  and  for  ascertaining  the  value 
of  the  whole  of  such  property  of  any  one 
railway  corporation  subject  to  taxation  in 
the  state  as  a  unit,  or  as  an  entirety,  and  to 
distribute  the  value  as  thus  found  over  the 
main  line  or  track  of  such  railway  company, 
and  to  the  different  taxing  districts,  munic- 
ipalities, etc.,  on  a  mileage  basis,  is  sus- 
tained.    (Neb.)  447. 

Schools. 

Offering  a  prayer  at  the  beginning  of 
school  each  day,  which  does  not  represent 
any  peculiar  view  or  dogma  of  any  sect  or 
denomination,  is  held  not  to  bring  a  pub- 
lic school  within  a  provision  of  the  Consti- 
tution that  no  portion  of  any  fund  or  tax 
raised  for  educational  purposes  shall  be 
used  in  aid  of  any  sectarian  or  denomina- 
tional school.     (Ky.)    592. 

Receivers. 
A  receiver  of  a  Federal  court  in  charge 
of  a  railroad  company,  who,  by  statute,  is 
required  to  manage  and  operate  the  prop- 
erty according  to  the  requirements  of  the 
valid  laws  of  the  state  in  which  it  is  situ- 
ated, in  the  same  manner  as  the  owner 
63  993 


994  Resume  of 

(PUBUG,  OFVIGIAIj,  and 

thereof  would  be  bound  to  do,  is  held  to 
be  subject  to  any  rule  prescribed  by  the 
state,  imposing  on  railroad  corporations  a 
liability  for  the  negligence  of  employees 
having  superior  authority  over  other  em- 
ployees. (C.  C.  A.  6th  C.)  705. 
Attorneys. 

A  license  to  practise  law  is  held  to  be 
properly  revoked,  \vhere  it  is  secured  by 
fraudulent  concealment  of  the  fact  that  the 
plaintiff  has  recently  been  convicted  of  em- 
bezzling funds  from  a  client  in  another 
state,  although  he  has  been  pardoned  for 
the  crime.     (111.)  701. 

Expelling  member  of  legislature. 

The  power  of  the  court  to  supervise  the 
exercise,  by  the  legislature,  of  its  constitu- 
tional power  to  expel  a  member,  is  denied. 
(Cal.)    556. 

Parks. 

The  power  of  the  legislature  to  authorize 
a  municipal  corporation  to  condemn,  for 
park  purposes  and  boulevards,  land  near  to, 
but  outside  of.  Its  corporate  limits,  is  sus- 
tained.    (Tenh.)    750. 

Forbidding  the  use  of  land  near  a  park 
or  park  way  for  advertising  purposes  is  held 
to  amount  to  a  taking  of  it  for  public  use, 
for  which  compensation  must  be  made. 
(Mass.)  817. 

Public  improvements;  assessments. 

A  statute  providing  for  the  cleaning  of 
drainage  ditches,  and  the  assessment  of  the 
<K).stR  thereof  according  to  benefits  upon  the 
parties  along  its  line  who  were  assessed  for 
the  cost  of  its  original  construction,  is  held 
not  to  take  private  property  for  public  use 
without  compensation.      (Ohio)  805. 

Vested  right  to  damages. 
,  The  statutory  right  to  have  damages  for 
land,  the  fee  of  which  is  taken  for  a  public 
use,  assessed  and  paid  in  money,  is  held  to 
be  a  substantial  right  which,  after  the  pro- 
ceedings have  progressed  so  far  that  the  fee 
has  passed,  cannot  be  impaired  by  the  pas- 
sage of  a  statute  authorizing  the  aband- 
onment of  the  land,  and  directing  that  the 
fee  shall  revest  in  the  former  owner,  and 
that  fact  be  considered  in  reduction  of  the 
damages.      (Mass.)    314. 

Wrongful  arrest ;  officer's  liability. 
The  mayor  and  chief  of  police  of  a  city 
are  held  to  be  liable  in  damages  in  case 
they  arrest  motormen  of  street  cars  to  abate 
a  nuisance  caused  by  the  operation  of  the 
cars,  when  the  trolley  wire  is  in  such  poor 
condition  as  to  be  liable  to  fall,  when  thp 
object  can  be  effected  by  merely  cuttinjy 
the  wires,  or  removing  the  controllers  from 
the  cars.  (Mich.)  350. 
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Decisions. 
Statutory  Matters.) 

Requiring  licence  of  doctor. 

An  ophthalmologist,  who  prefixes  to  his 
name  the  letters  "Dr."  on  his  sign,  and  on 
notices  in  which  he  undertakes  to  correct 
certain  diseased  conditions  by  the  fitting 
of  glasses  to  the  eyes,  is  held  to  come  within 
tne  terms  of  a  statute  providing  that,  when 
a  person  shall  append  the  title  "Dr.,"  in  a 
medical  sense,  to  his  name,  he  shall  be  re- 
garded as  practising  medicine,  within  the 
meaning  of  a  statute  which  requires  a  li- 
cense as  a  condition  precedent  to  doing  so. 
(S.  D.)   504. 

Storage  of  oils. 

An  ordinance  prohibiting  the  storage  of 
refined  and  other  explosive  oils  within  the 
corporate  limits  is  held  not  to  be  unreason- 
able.    (La.)  276. 

X umbering  automobiles. 
Power  to  require  the  registering  and  num- 
bering of  automobiles  is  held  to  be  con- 
ferred upon  a  city  council  by  charter  au- 
thority to  control,  prescribe,  and  regulate 
the  manner  in  which  the  streets  shall  be 
used  and  enjoyed.     (Mich.)   345. 

Use  of  voting  machines. 
A  statute  permitting  the  use  of  a  voting 
machine  is  held  not  to  contravene  a  consti- 
tutional requirement  that  all  votes  at  elec- 
tions shall  be  given  by  ballot.  (Mich.) 
184. 

Employers'  liability  act. 

The  employers'  liability  act,  changing 
the  law  as  to  the  defense  in  case  of  negli- 
gence of  fellow^  servants  of  corporations,  is 
held  to  be  constitutional.     (Ind.)    875. 

A  corporation  0|)erating  a  "logging  rail- 
road." not  as  a  common  carrier,  but  exclu- 
sively for  its  own  private  business,  is  held 
to  be  subject  to  the  provisions  of  a  statute 
making  railroad  corporations  liable  for 
injuries  to  servants  caused  by  the  negli- 
gence of  fellow  servants.     (Minn.)   887. 

Building  and  loan  associations;  usury. 

A  statute  giving  building  and  loan  asso- 
ciations the  right  to  assess  and  collect  from 
members  and  depositors  such  dues,  fines, 
interest,  and  premium  on  loans  made,  or 
other  assessments,  as  may  be  provided  for 
in  the  Constitution  and  by-laws;  and  which 
provides  that  such  dues,  fines,  etc.,  shall 
not  be  deemed  usury,  although  in  excess  of 
the  legal  rate  of  interest, — is  held  to  be 
valid.      (Ohio)    415. 

Surety  bonds. 

A  statute  requiring  all  bonds  given  for 
the  faithful  performance  of  official  or  fidu- 
ciary duties,  or  the  faithful  keeping,  apply- 
ing, or  accounting  for  funds  or  property,  to 


be  execnted  by  a  surety  company,  is  held  to 
be  unconstitutional.     (Ohio)   427. 
Destroying  county. 
The  power  of  the  legislature  to  destroy 
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or  abolish  counties  recognized  by  the  Con- 
stitution as  organized  and  existing  at  the 
date  of  its  adoption  is  denied.  (Idaho) 
220. 


II.  Contractual    and    Commebcial   Rei*ations. 


A  covenant  by  a  purchaser  of  the  business 
and  effects  of  a  corporation,  the  sale  of 
which  is  intended  to  terminate  its  existence, 
to  indemnify  it  from  and  against  the  con- 
tracts and  engagements  to  which  the  vendor 
appears  to  be  now  liable,  and  also  all  claims 
and  demands  on  account  of  the  same  con- 
tracts and  engagements,  is  held  not  to  cover 
a  claim  by  the  president-manager  of  the  cor- 
poration to  salary  for  the  time  subsequently 
accruing,  where  it  was  founded  merely  on 
the  fact  that  he  had  been  elected  president, 
and  there  was  no  contract  that  the  services 
and  salary  should  continue  for  any  specified 
time.      (Mass.)  821. 

Upon  the  termination,  by  the  insolvency 
of  a  corporation,  of  an  executory  contract 
with  it,  necessitating,  in  its  execution,  work, 
labor,  and  the  expenditure  of  money  for 
materials,  machinery,  etc.,  it  is  held  that 
the  contractor  is  entitled  to  compensation 
for  services  rendered  by  him  in  pursuance 
of  the  contract  until  the  date  of  its  ter- 
mination, and  to  reimbursement  for  his  ac- 
tual and  necessary  outlay  and  expenses, 
subject  to  a  deduction  of  all  sums  paid  him 
by  the  corporation,  and  of  the  value  of  ma- 
terials, machinery,  etc.,  on  hand.  (W.  Va.) 
124. 

Banks, 

Payment,  by  a  savings  bank,  of  a  forged 
check  bearing  a  signature  similar  to  that  of 
the  depositor,  to  one  who  presents  the  de- 
positor's pass  book,  there  being  nothing  to 
arouse  the  suspicion  of  the  teller,  or  to 
put  him  upon  inquiry,  as  to  the  genuineness 
of  the  check,  is  held  not  to  make  the  bank 
liable  in  a  suit  by  the  depositor  to  recover 
the  money  so  paid,  where  a  rule  of  the  bank 
provides  that  payment  to  a  person  present- 
ing a  pass  book  shall  be  good  and  valid,  un- 
less the  pass  book  has  been  lost  and  notice 
in  writing  given  to  the  bank  before  such 
payment  is  made.      (Ga.)   341. 

A  depositor  in  a  savings  bank  is  held 
not  to  be  estopped  to  hold  the  bank  re- 
sponsible in  case  it  negligently  pays  the 
deposit  to  an  unauthorized  person,  by  the 
fact  that  he,  also,  is  negligent  in  the  care 
which  he  takes  of  his  bank  book.  (Conn.) 
329. 

Failure  of  the  officers  of  a  savings  bank  to 
make  a  physical  comparison  of  the  signa- 
ture on  a  draft  presented  with  the  deposi- 
tor's bank  book  with  his  signature  on  file 
is  held  to  render  it  liable  for  paying  out 
69  L.  R.  A. 


money  on  a  forged  draft,  in  the  absence  of 
some  unusual  and  pertinent  excuse  w^hieh 
will  justify  such  failure.     (K.  Y.)   317. 

Bills  and  notes. 
See  also  Limitation  of  Actions,  infra,  VIII. 

That  a  note  for  the  payment  of  which  a 
married  woman  becomes  surety  is  made  pay- 
able in  a  state  where  such  contract  is  inval- 
id, is  held  not  to  defeat  her  liability,  al- 
though the  suit  is  brought  in  that  state, 
if  the  contract  was  valid  at  her  domicil, 
where  it  was  executed.     (Ind.)    870. 

A  sound  reason,  inhering  in  the  same 
transaction  from  which  a  promissory  note 
springs,  why  the  holder  ought  not,  in  equity 
and  good  conscience,  to  recover  its  face 
value,  is  held  to  be  a  good,  equitable  defense 
to  it,  although  the  defense  constitutes 
neither  an  offset,  a  coimterclaim,  nor  an  af- 
firmativ^e  cause  of  action  against  the  holder 
of  the  note.  (C.  C.  A.  8th  C.)  232. 
Carriers. 

The  checking  of  baggage  to  destination 
upon  a  through  ticket  to  transport  the  pass- 
enger over  roads  of  initial  and  connecting 
carriers  is  held  to  render  the  initial  carrier 
liable  for  its  loss  on  a  connecting  line. 
(Ark.)    65. 

A  carrier  who  negligently  delays  a  ship- 
ment is  held  to  be  liable  for  the  damages, 
where,  because  of  such  delay,  the  goods  are 
overtaken  in  transit  and  damaged  by  an 
act  of  God,  even  though  the  act  of  Go<l 
could  not  reasonably  have  been  anticipated. 
(Minn.)    509. 

A  rule  of  the  state  railroad  commission 
that  carriers  shall  afford  to  all  persons 
equal  facilities  in  the  transportation  and 
delivery  of  freight  is  held  not  to  prohibit 
discrimination  against  commodities,  but 
simply  discrimination  against  shippers. 
(Ga.)    119. 

A  railroad  company  which  expressly,  or 
by  implication,  invites  its  passengers  to 
use  a  stile  over  a  wire  fence  in  leaving  its 
grounds,  is  held  to  be  bound  to  use  at  least 
ordinary  care  in  seeing  that  it  is  fit  for  the 
purpose  intended,  although  the  stile  was  not 
erected  by  it,  and  th^  defective  part  is  not 
on  its  property,  but  on  property  where  it 
has  no  right  to  go  to  make  inspection  or  re- 
pairs.     (Iowa)  982. 

The  right  of  a  steamship  company  to  a 
limitation  of  its  liability  for  loss  of  passen- 
gers and  baggtige  through  the  sinking  of  its 
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vessel  is  denied  where  the  crew  could  not 
understand  the  language  of  its  officers,  and 
were  not  drilled  in  the  launching  of  the 
boats,  because  of  which  the  loss  occurred. 
(C.  a  A.  9th  C.)   71. 

That  livery-stable  keepers  are  not  with- 
in the  rule  that  common  carriers  of  passen- 
gers are  bound  to  exercise  extraordinary 
care  for  the  safety  of  their  passengers  is 
decided.     (Conn.)  661. 

Insurance, 

An  open  mortgage  clause  attached  to  a 
policy  of  fire  insurance,  which  merely  pro- 
vides that  loss,  if  any,  shall  be  paid  to  the 
mortgagee  as  his  interest  may  appear,  is 
held  not  to  create  any  contract  relations 
between  the  mortgagee  and  insurer,  or  to 
give  the  mortgagee  a  right  to  participate 
in  arbitration  proceedings  to  fix  the  amount 
of  loss;  and  that,  therefore,  he  will 
be  bound  by  the  award,  although  he  was 
given  no  opportunRy  to  be  heard.  (Conn.) 
924. 

A  nieoe  of  a  former  wife  of  a  man  is  held 
not  to  be  a  relative  of  his  child  by  a  sub- 
sequent one,  within  the  meaning  of  a  stat- 
ute permitting  certificates  of  mutual  bene- 
fit societies  to  be  taken  in  favor  of  relatives. 
(Iowa)  174. 

A  provision  of  a  life  insurance  policy  that 
suit  shall  be  brought  on  it  within  a  period 
less  than  that  fixed  by  the  statute  of  limitii- 
tions  is  held  to  be  void  as  against  public 
policy.     (Ky.)   264. 

An  agent  authorized  to  issue  policies  is 
held  to  bind  the  company  by  all  waivers, 
representations,  or  other  acts  within  the 
scope  or  requirements  of  his  business,  unless 
the  insured  has  notice  of  the  limitation  of 
his  power.     (La.)  278. 

Landlord  and  tenant. 

That  a  tenant  cannot  be  relieved  from  for- 
feiture of  his  term  because  of  breach  of  his 
covenant  to  pay  taxes  after  the  premises 


have  been  sold  because  of  his  default,  is 
held,  since  he  can  no  longer  perform  his  cov- 
enant, or  make  compensation  for  the  breach, 
so  as  to  entitle  him  to  equitable  relief. 
(Mass.)   867. 

Vendor  and  purchaser. 
The  right  to  enforce  payment  of  the 
money  under  a  contract  to  purchase  real 
estate,  which  stipulates  that  the  property 
shall  be  clear  of  all  encumbrances,  is  denied 
where  the  title  has  not  been  accepted,  and 
there  is  an  existing  right  on  the  part  of  the 
municipality  to  open  a  platted  street  over 
the  property,  which  will  destroy  the  build- 
ings without  making  compensation  for 
them.     (Tenn.)  790. 

Factors, 

A  commission  merchant  to  whom  grain 
is  consigned  to  be  sold  on  commission,  who 
purchases  such  grain  after  close  of  business 
hours  at  the  highest  price  of  the  day  upon 
the  board  of  trade,  and  subsequently  resells 
it  at  an  advance,  is  held  to  be  bound  to  ac- 
count to  the  consignor  for  the  profit  thus 
made.     (Minn.)   667. 

ScUe;  implied  warranty. 

That  no  implied  warranty  of  fitness  of 
an  article  for  a  particular  purpose  arises 
out  of  a  contract  to  make  or  supply  a 
described  and  definite  article,  is  declared, 
although  the  vendor  knows  that  the  ven- 
dee is  purchasing  it  to  accomplish  a  spe- 
cific purpose,  because  the  essence  of  this  con- 
tract is  the  delivery  of  the  specific  article, 
and  not  the  accomplishment  of  the  purpose. 
(C.  C.  A.  8th  C.)  973. 

Liability  of  bidder  at  judicial  sale, 

A  court  order  annulling  a  judicial  sale, 
and  directing  a  resale  of  the  property,  with- 
out accepting  the  bid,  or  directing  any  pro- 
ceedings against  the  bidder,  or  any  confir- 
mation of  the  sale,  is.  held  to  relieve  him 
from  all  liability  upon  his  bid.     (Ky.)   33. 


III.      COBFOSATIONS  AND  ASSOCIATIONS. 


Corporations. 
See  also  supra,  II. 

The  power  of  a  corporation  to  make  valid 
contracts  for  the  repurchase  of  its  own 
9TX)ck  in  the  absence  of  charter  restrictions, 
is  sustained  in  a  recent  Iowa  case.  (Iowa) 
968. 

Benevolent  societies. 

An  election  to  treat  the  original  contract 
as  still  in  force,  upon  notification  of  re- 
duction in  the  amounts  of  certificates  in  a 
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mutual  benefit  society,  adhered  to  for  two 
years  and  five  months,  is  held  not  to  be 
subject  to  change,  so  as  to  permit  a  certifi- 
cate holder  to  treat  the  contract  as  re- 
scinded, and  sue  for  assessments  paid. 
(C.  C.  A.  3d  C.)  803. 

Religious  societies. 

A  creditor  of  a  religious  corporation  is 
held  to  have  no  right  of  action  against  the 
individual  members  of  it  as  such.  (Iowa) 
255. 
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IV.  DoMESTio  Relations. 


As  to  contracts  of  married  woman,  see  also  supra,  II.,  Bills  and  Notes. 


The 


Marriage. 
marriage   of   a   ward,   valid   where 


made,  in  a  sister  state,  is  held  necessarily 
to  be  regarded  as  valid  at  his  domicil,  al- 
though it  would  not  have  been  so  had  it 
been  solemnized  there,  because  of  statutory 
limitation  of  his  right  to  contract.  (R.  I.) 
493. 

Liability  for  support  of  insane  tDife. 

The  liability  of  a  husband  for  the  support 
of  his  wife  at  an  asylum  for  the  insane,  to 
which  she  has  been  removed  by  due  process 
of  law,  is  denied  in  the  absence  of  a  statute 
expressly  imposing  such  liability.  (Wis.) 
829. 

Partnership  between  husband  and  wife. 

A  woman  whose  husband  is  carrying  on 
a  partnership  business  with  her  money  un- 
der an  agreement  that  she  shall  receive  all 
of  his  share  of  the  profits  of  the  business 
is  held  to  be  liable  to  account  to  him  for 
the  amount  for  whicn  he  rendered  himself 
liable  on  account  of  the  purchase  of  a  ma- 
chine by  him  and  his  partner  for  use  in  the 
business,  although  she  had  given  him  spe- 
cial instructions  not  to  purchase  the  ma- 


chine, if  it  was  in  fact  necessary  or  proper 

for  the  conduct  of  the  business.     (6a.)  87. 

Conveyance  by  husband  io  wife. 

A  conveyance  of  land  from  husband  to 
wife  in  the  usual  form,  for  a  valuable  con- 
sideration, though  without  words  disclos- 
ing an  intent  to  do  so,  is  held  to  vest  in  her 
a  separate  estate  which  she  may  transfer 
without  his  joinder  or  consent.  (Tenn.) 
353. 

A  man*  is  deprived  of  his  curtesy  inter- 
est in  land  by  conveying  it  to  his  wife  to 
her  sole,  separate,  and  exclusive  use,  free 
and  discharged  from  all  his  control  and 
liabilities.     (Tenn.)   370. 

Estoppel  of  married  woman. 

A  married  woman  who,  with  her  husband, 
enters  into  an  oral  contract  for  the  sale 
of  their  homestead,  under  which  the  pur- 
chaser takes  possession,  and  pays  the  pur- 
chase price,  and  makes  valuable  improve- 
ments, all  of  which  is  done  with  the  full 
knowledge  and  consent  of  th^  wife,  is  held 
to  be  estopped  to  set  up  the  invalidity  of 
the  contract  in  defense  of  an  action  to  com- 
pel specific  performance  thereof.  (Idaho) 
684. 


V.    Trust  Relations. 


Removal  of  trustee. 
The  removal  of  the  widow  as  trustee  of  a 
fund  provided  for  the  benefit  of  testator's 
daughter  is  held  proper  where  she  elected 
to  take  her  dower  rights  in  opposition  to 
the  will,  thereby  depleting  the  trust  estate 
and  destroying  a  very  important  part  of 


the  scheme  of  the  testator,  remarried  with- 
in a  short  time,  became  estranged  from  the 
cestui  que  trust  and  her  cotrustees,  so  that 
no  intercourse  could  subsist  between  them, 
and  kept  the  estate  in  needless  litigation. 
(Md.)  920. 


VI.    Torts;  Negligence;  Injxtbies. 


Imputed   negligence. 

The  owner  of  a  wagon,  seated  beside  the 
driver,  whom  he  employs,  is  held  to  be 
chargeable  with  the  driver's  negligence  in 
attempting  to  cross  a  street-car  track  in 
front  of  an  approaching  car,  which  is  in 
plain  view.     (Mo.)  389. 

Kegligence  of  a  locomotive  engineer, 
which  results  in  a  collision,  is  held  not  to 
be  imputable  to  the  conductor  in  charge  of 
his  train,  so  as  to  prevent  a  recovery  for 
injuries  thereby  caused  to  the  latter,  where 
the  conductor  could  not  have  controlled  the 
action  of  the  engineer  at  the  time  of  the  ac- 
cident, or  have  prevented  its  occurrence. 
(Ark.)  217. 

Last  clear  chance. 

The  doctrine  of  last  clear  chance  is  held 
00  L.  R.  A. 


not  to  be  applicable  in  an  admiralty  case. 
(C.  C.  A.  1st  C.)  293. 

Tfuisance. 

The  characteristic  noises  and  odors  issu- 
ing from  a  chicken  house  and  yard,  which 
are  maintained  in  a  cleanly  manner,  and 
cared  for  so  as  not  injuriously  to  affect 
the  health  of  any  normal  person  in  the 
neighborhood,  are  held  not  to  be  a  nuisance, 
although  they  may  make  neighboring  prop- 
erty uncomfortable  as  a  residence  for  in- 
valids.    (Mass.)    820. 

A  fair  occupying  75  or  80  feet  in  width 
and  4  blocks  in  length  of  an  important 
business  street  in  a  city,  and  consisting  of 
numerous  tents  inclosing  shows  and  exhibi- 
tions, in  front  of  which  are  stationed  men 
blowing  horns  and  talking  through  mega- 
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phones,  together  witli  various  other  stands, 
booths,  Ferris  wheels,  merry-go-rounds,  etc., 
which  is  permitted  by  the  authorities  to  be 
maintained  on  the  street  for  a  week,  is  held 
to  be  a  public  nuisance.  (Ga.)  564. 
Injury   to  servant. 

The  failure  to  box,  or  otherwise  protect, 
a  rapidly  revolving  upright  shaft  coming  up 
through  the  floor  in  an  alley  or  passageway 
where  an  inexperienced  girl  is  required  to 
sweep,  who  is  not  warned  of  the  danger,  is 
held  to  be  properly  found  by  the  jury  to 
constitute  negligence  which  will  render  the 
employer  liable  for  injuries  to  her  when 
her  clothing  is  caught  and  wound  upon 
the  shaft.     (Md.)    909. 

The  liability  of  a  master  to  a  servant  for 
injuries  caused  by  negligence  of  a  foreman 
in  directing  work  is  denied  where  the  mas- 
ter has  otherwise  performed  his  duty. 
(Tnd.)   163. 

A  railroad  engineer  who  obeys,  although 
reluctantly,  an  order  to  take  his  train 
through  a  mountainous  region  on  its  regular 
trip,  at  a  time  of  heavy  rains,  when  land 
slides  are  anticipated,  is  heia  to  assume 
the  risk  of  such  slides,  and  to  have  no  right 
to  hold  the  company  responsible  in  case 
his  train  is  carried  from  the  track  by  a 
slide  which  comes  upon  it  so  suddenly 
that  there  is  no  time  to  escape,  and  the  dan- 
ger of  which  was  not  observed  by  a  track  in- 
spector who  had  passed  the  spot  just  before 
the  train  reached  there.  (C.  C.  A.  6th  C.) 
757. 

That  the  conductor  of  a  passenger  train 
cannot  be  regarded  as  in  a  separate  depart- 
ment of  service  from  a  brakeman  of  a  freight 
train  so  as  to  render  the  railroad  companj' 
liable  for  injury  to  the  latter  by  his  negli- 
gence, is  decided.     (Tenn.)    746. 

Mere  knowledge  of  an  employee  of  a  con- 
tractor for  the  setting  of  the  stone  work  of 
a  building,  of  a  custom  that  the  scaffolding 
shall  be  furnished  by  the  brick  contractors, 
is  held  not  to  amount  to  a  waiver  of  his 
right  to  hold  his  employer  responsible  for 
the  safety  of  a  scaft'old  furnished  for  him 
to  Mork  upon.     (111.)    697. 

The  proximate  cause  of  the  injury  of  a 
servant  by  the  fall  of  a  derrick  because  of 
the  breaking  of  a  spliced  rope  is  held  not 
to  be  the  failure  to  insert  thimbles  into  the 
loops  of  the  splice,  but  the  failure  to  inspect 
the  rope  for  the  purpose  of  determining  its 
condition,  and  to  repair  it  after  it  has  be- 
come chafed  and  worn  by  use,  where  there 
is  nothing  to  show  that  the  splice  is  not 
sufficiently  strong,  without  the  thimbles, 
to  do  the  work  required  of  it,  and  it  fails 
l)ecause  of  the  wear  due  to  continued  use. 
(Conn.)   936. 

The  liability  of     an  employer  to  an  em- 
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ployee  for  injuries  caused  by  negligence  in 
the  handling  of  a  boiler  upon  the  premises 
by  a  coemployee,  an  engineer  who  is  con- 
ceded to  have  been  competent,  is  denied. 
(Pa.)   792. 

Injury/  to  guest  at  inn. 

That  an  innkeeper  is  not  liable  for  an 
injury  inflicted  upon  a  guest  in  his  hotel, 
by  a  servant  who  waa  not  at  the  time  of 
the  injury  acting  within  the  apparent  or  ac- 
tual scope  of  his  employment,  is  declared. 
(C.  C.  A.  8th  C.)    653. 

A  trespass  committed  upon  a  guest  in  a 
hotel  by  a  servant  of  the  proprietor,  wheth- 
er actively  engaged  in  the  discharge  of  his 
duties  at  the  time  or  not,  is  held  to  be  a 
breach  of  the  implied  undertaking  that  the 
guest  shall  be  treated  with  due  considera- 
tion for  his  comfort  and  safety,  for  which 
the  proprietor  is  liable  in  damages.  (Neb.) 
642. 

Blocking   stairway. 

Tlie  occupant  of  the  lower  floors  of  n 
building,  who  blocks  the  stairway  leading 
from  the  upper  floor  to  the  ground,  so  that 
a  tenant  of  such  floor,  in  seeking  to  escape 
a  fire,  is  compelled  to  drop  a  considerable 
distance  to  reach  the  ground,  is  held  to  lie 
liable  for  the  injury  resulting  to  hiui  there- 
from.     (Pa.)   800.  ' 

Runaway  team. 

The  proximate  cause  of  the  runaway  of  a 
team  harnessed  to  a  wagon  loaded  with 
about  a  ton's  weight,  which  a  farmer  had 
left  standing  in  the  street  hitched  to  a 
hitching  rail  in  front  of  a  store  while  he 
was  engaged  in  unloading  his  wagon,  and 
W'hich  became  frightened  because  a  boy 
in  turning  over  the  hitching  rail,  struck 
the  nose  of  one  of  them  ynth.  his  foot, 
causing  them  to  break  the  halter  and  run  * 
away,  is  held  to  be  the  striking  of  the  horse 
by  the  boy.      (Kan.)    246. 

Injury  to  traveler  on  sidev:alk. 

The  liability  of  a  municipal  corporation 
for  injuries  to  a  traveler  upon  a  ?..dewalk 
through  the  fall  of  a  billb«>!ii*d  invecui-ely 
placed  by  an  abutting  owner  upon  his  own 
property  near  the  edge  of  the  street  is  de- 
nied.    (Mich.)   618. 

A  horse  block  or  stepping  stone  of  ordi- 
nary size,  placed  at  the  edge  of  the  side- 
walk to  facilitate  access  to  and  egress  from 
carriages  in  the  street,  is  held  not  to  ^e  an 
obstruction  of  the  walk,  so  as  to  render  the 
municipality  liable  for  injuries  caused  by  a 
traveler  falling  over  it.     (App.  D.  C.)   83. 

Owners  of  property  in  possession  of  ten- 
ants are  held  not  to  be  bound  to  keep  watch 
to  see  that  ice  dangerous  to  travel  does  not 
form  on  the  walks  in  front  of  it,  which  are 
properly  constructed  and  in  proper  repair. 


where  their  negligent  construction  of  their 
buildings  does  not  constribute  to  its  forma- 
tion.     (Pa.)   488. 

Injury  to  person  on  street  raihcay  track. 
Failure  to  anticipate  the  presence  of  a 
man  on  his  hands  and  knees  on  the  track  in 
front  of  an  electric  car  on  a  dark  night,  and 
to  run  the  car  so  as  to  provide  for  that  con- 
tingency, is  held  not  to  be  negligence  on  the 
part  of  the  motorman.     (R.  I.)   188. 

Failure    to    look    and    listen    at    railroad 
crossing. 

Failure  to  look  and  listen  before  crossing 
a  street-car  trapk  at  a  public  crossing  is 
held  not  to  be  negligence  per  «c,  as  matter 
of  law.     (Me.)  300. 

Failure  to  sound  warning  at  trestle. 

The  duty  to  sound  warnings  when  trains 
approach  a  trestle  over  a  highway  is  held 
to  depend  upon  the  dangerous  character  of 
the  place,  which  is  a  question  for  the  de- 
termination of  the  jury.  (Tenn.)  662. 
Failure  to  care  for  person  injured. 

Failure  of  the  employees  operating  a  car 
and  engine  by  which  a  trespasser  on  the 
railway  track  is  struck  and  injured  without 
fault  of  the  employees,  to  take  charge  of 
the  wounded  man  and  give  him  care  and 
attention,  is  held  not  to  be  a  violation  of  a 
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legal  duty  for  which  the  company  is  liable. 
(Kan.)   513. 

Violation  of  right  of  privacy. 

The  publication  of  the  picture  of  a  person 
without  his  consent,  as  part  of  an  advertise- 
ment, for  the  purpose  of  exploiting  the 
publisher's  business,  is  held  to  be  a  viola- 
tion of  the  right  of  privacy  of  the  person 
whose  picture  is  reproduced,  and  to  entitle 
him  to  recover  without  proof  of  special  dam- 
ages.    (Ga.)   101. 

Conspiracy. 

A  combination  of  two  or  more  persons  to 
injure  one  in  his  trade  by  inducing  his  em- 
ployees to  break  their  contract  with  him, 
or  to  decline  longer  to  continue  in  his  em- 
ployment, is  held  to  be  actionable  if  it  re- 
sults in  damage.      (Ga.)    90. 

Duty  to  connect  property  with  drain. 
The  owners  of  improved  property  located 
adjacent  to  an  adequate  sewer  or  drainage 
system  in  a  city  are  held  to  be  bound  to 
connect  therewith  the  water  gutters  and 
spouts  upon  their  buildings,  and  not  to  per- 
mit the  rain  water  to  collect  and  discharge 
at  a  point  in  a  public  alley,  where,  by  reason 
of  the  volume  and  force  thus  attained,  it 
enters  adjoining  premises,  provided  such 
connection  with  the  drainage  system  can  be 
reasonably  made.     (Minn.)   621. 


VIl.     Property    Rights;    Deeds;    Fixtures;  Wills. 


Shelley^ s  Case. 
A  fee  simple  is  vested  in  the  first  taker, 
under  the  rule  in  Shelley's  Case,  by  a  con- 
veyance to  one  "during  his  natural  life,  and 
then  to  his  heirs."      (Iowa)  953. 

Price  quotations. 

A  property  right  in  price  quotations 
gathered  by  a  board  of  trade  is  held  not  to 
be  destroyed  by  the  fact  that  a  large  per- 
centage of  the  business  done  under  its  aus- 
])ices  consists  of  gambling  transactions  or 
that  the  news  is  susceptible  of  bad  as  well 
as  good  uses.  (C.  C.  A.  7th  C.)  59. 
Mines;  surface  support. 

The  leaving  of  surface  supports  is  held 
not  to  be  within  a  provision  in  a  sale  by  the 
owner  of  coal  in  place  of  the  vein,  which 
is  held  subject  to  the  duty  of  supporting 
the  surface,  by  which  he  undertakes  to  in 
demnify  the  purchaser  for  any  damage 
which  may  result  to  the  surface  "by  rea 
5*on  of  the  skilful  and  careful  mining  and 
taking  away  of  the  coal;"  the  words  being 
held  to  refer  solely  to  the  manner  of  work- 
ing the  vein.     (Pa.)    637. 

Easement  or  license. 

Permission  to  use  a  stairway  erected  on 
the  outside  of  a  building  for  ingress  and 
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egress  to  and  from  the  second  story  of  an- 
other building,  in  consideration  that  the 
owners  of  the  latter  building  will  permit 
the  owner  of  the  other  one  to  erect  a  porch 
on  a  5-foot  strip  of  a  vacant  lot  adjoining 
the  back  end  of  his  building,  is  held  not  to 
amount  to  the  grant  of  an  easement,  but  to 
constitute  a  license  only,  revocable  by  the 
licensor.     (Idaho)  568. 

Life  tenants*  interest  in  oil  wells. 
One  entitled  to  an  undivided  life  estate 
under  a  statute  giving  a  surviving  husband 
or  wife  a  one-third  interest  in  real  estate 
of  the  other  is  held  to  have  no  right  to  de- 
mand absolutely  any  part  of  the  production 
of  oil  wells  subsequently  opened  upon  the 
property  by  the  remainder-men,  but  to  be 
entitled  only  to  the  income  upon  one  third 
of  the  oil  produced.     (Tex.)  986. 

Life  tenants'  right  to  dividends. 

Cash  dividends  upon  corporate  stock  are 
held  to  belong  to  the  life  tenants,  notwith- 
standing they  were  derived  from  the  sale  of 
permanent  property  in  which  profits  had 
been  invested.     (Conn.)   76. 

Waters. 
The  wharfage  and  reclamation  rights  of 
the  owoier  of  land  on  a  cove  leading  off  from 
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a  river  are  held  not  to  be  destroyed  or  im- 
paired by  the  construction  of  an  embank- 
ment across  the  mouth  of  the  cove. 
(Conn.)   929. 

The  owner  of  property  bordering  on  a  mill 
pond  is  held  to  have  no  right  to  enjoin  the 
owner  of  the  dam  and  water  privilege  from 
drawing  the  water  down  to  its  natural 
level,  when  it  becomes  necessary  for  the 
utilization  of  the  power,  although  a  por- 
tion of  the  bottom  of  the  pond  is  thereby 
uncovered  and  exposed  to  the  sim,  render- 
ing it  unhealthful  and  injurious  to  the 
abutting  owner.     (Conn.)  933. 

Surface  waters  which,  by  natural  drain- 
age, collect  in  a  natural  basin  and  depres- 
sion upon  the  premises  of  a  dominant  ten- 
ement and  escape  therefrom  only  by  per- 
colation or  evaporation,  forming  thereby 
a  lake  or  pond,  permanent  in  its  character, 
are  held  to  lose  the  character  of  surface 
waters  when  so  collected,  so  that  they  may 
not,  by  artificial  means,  other  than  that 
incident  to  the  cultivation  of  the  soil,  be 
drained  to  the  damage  of  a  servient  tene- 
ment without  liability  for  such  acts. 
(Okla.)   460. 

Trees, 

The  right  to  recover  punitive  damages 
for  the  cutting  of  trees  upon  a  sidewalk 
for  the  accommodation  of  electric-light 
wires,  in  entire  disregard  of  the  rights  of 
the  abutting  owner,  and  against  his  pro- 
test, is  sustained.     (N.  C.)   631. 

Deeds, 

A  deed  without  power  of  revocation,  from 
a  parent  who  is  incapacitated  physically 
and  weak  mentally,  to  his  daughter  who 
has  for  some  time  had  the  care  of  him, 
made  without  the  benefit  of  competent  and 
independent  advice,  is  held  to  be  properly 
set  aside  by  equity.  (N.  J.  Err.  &  App.) 
393. 

It  is  held  that  a  deed  absolute  on  its  face 
cannot  be  delivered  to  the  grantee  therein 
named  to  be  held  by  him  in  escrow;  and 
that  such  a  delivery  will  operate  as  abso- 


lute and  freed  from  all  parol  conditions, 
vesting  the  title  at  once.  (Idaho)  572. 
Fixtures, 
The  mere  finishing  material,  such  as 
doors,  mantels,  casings,  etc.,  which  have 
been  purchased  for  an  unfinished  building 
and  placed  therein,  but  not  aflSxed  thereto 
is  held  not  to  pass  by  a  sale  of  the  real  prop- 
erty imder  a  mortgage  foreclosure,  where  it 
is  not  mentioned  or  deemed  a  part  of  the 
sale.     (Tenn.)    802. 

A  mortgage  of  a  lot  on  which  stands  a 
partially  completed  building  is  held  to  pass 
cut  stone  and  structural  iron  prepared  for 
the  building  and  located  on  the  lot  mort- 
gaged and  that  adjoining,  if  the  intention 
of  the  parties  is  that  the  building  shall 
be  speedily  completed  with  the  material  at 
hand.     (Mich.)   900. 

Wills, 
The  granting  of  an  absolute  divorce   is 
held  not  to  revoke,  by  implication,  a  legacy 
in  the  will  of  the  husband  in  favor  of  the 
wife.     (Pa.)  940. 

Where  the  body  of  a  will  is  writ- 
ten on  horizontal  lines  on  several  pagea 
of  foolscap  paper,  so  that  all  its  items 
and  provisions  are  in  consecutive  order  ta 
the  end  of  the  last  page,  under  which  the 
testator's  signature  appears,  but  there  is 
also  written  in  the  margin  of  the  last 
page,  to  the  left  of,  and  separated  from, 
the  body  of  the  instrument,  a  dispositiTe 
clause  extending  lengthwise  of  the  page 
from  near  the  bottom  to  near  the  top, 
and  in  no  manner  connected  with  the  body 
of  the  instrument  by  any  words  or  marics 
to  indicate  where  the  marginal  matter  is 
to  be  read  in  relation  to  the  other  provi- 
sions; an<}  it  is  established  by  testi- 
mony that  the  marginal  matter  was  writ- 
ten after  all  the  other  provisions,  at  the 
request  of  the  testator,  and  before  he  at- 
tached his  signature  under  the  body  of  the 
will, — ^it  is  held  that  the  will  is  not  signed 
at  its  end,  as  required  by  statute,  and  is 
invalid  for  that  reason.     (Ohio)   422. 
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A  subcontractor  is  held  to  be  entitled 
to  pursue  simultaneously  a  proceeding  to 
enforce  his  mechanic's  lien  against  the 
property  and  an  action  against  the  con- 
tractor for  the  amount  due  him,  in  which 
he  attaches  funds  due  the  contractor  from 
the  property  owner.  (R.  I.)  497. 
Bill  of  review;  limitations. 

The  right  to  file  a  bill  of  review  after 
the  lapse  of  the  statutory  period  for  an 
appeal  is  denied,  except  in  case  of  new,  or 
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newly  discovered,  matter.     (N.   J.   Err.  & 
App.)  397. 

Limitation  of  actions. 
Giving  a  note  for  interest  upon  a  larger 
note  already  barred  by  the  statute  of  lim- 
itations, which  does  not  in  any  way  refer 
to  the  earlier  note,  is  held  not  to  revive  it 
under  a  statute  providing  that  causes  of  ac- 
tion foimded  on  contract  are  revived  by  an 
admission  in  writing,  signed  by  the  party 
to  be  charged,  that  the  debt  is  unpaid,  or 


HisUMB  OF   DbCISIONS. 

(CiTiL  RniTBDias;  KuiiSS  and  Pbinciplss.) 


1001 


by  a  like  new  promise  to  pay  the  same. 
(Iowa)  260. 

Under  a  mortgage  securing  a  series  of 
notes  due  at  intervals  of  one  year,  and  pro- 
viding that  nonpayment  of  any  one  of  them, 
together  ivith  nonpayment  of  taxes,  should 
mature  the  entire  debt,  it  is  held  that  the 
statute  of  limitations  commences  to  run  at 
the  date  of  default  upon  the  first  iiiote  and 
taxes.     (Kan.)  250. 

Specific  performance. 

That  the  statute  of  frauds  is  satisfied, 
and  specific  performance  of  a  contract  may 
be  decreed,  is  held  where  a  signed,  but  un- 
deliyered,  lease,  taken  in  connection  with 
a  previously  signed  memorandum  in  writing 
of  an  oral  agreement  for  a  lease,  shows  a 
complete  agreement  on  the  terms  of  the 
lease.  (N.  J.  Err.  &  App.)  394. 
Replevin, 

That  replevin  lies  for  growing  strawberry 
plants,  although  they  are  attached  to  the 
soil,  is  declared  since  they  are  fruits  of  in- 
dustry, and  must  be  treated  as  chattels. 
(Ark.)  827. 

The  rule  that  one  is  adverse  possession, 
under  color  of  title,  of  a  tract  of  land,  is  en- 
titled to  maintain  replevin  for  logs  cut 
thereon  by  one  claiming  to  be  the  true  own- 
er, regardless  of  the  true  location  of  the 
ultimate  title  to  the  land,  is  held  to  apply 
where  the  spot  from  which  the  logs  were  cut 
is  annexed  to  the  actual  possession  of  a 
portion  of  the  tract  because  within  the 
boundaries  of  the  paper  title.     (Tenn.)  732. 

A  plaintiff  in  replevin  is  held  to  have  no 
right  to  claim  salvage  for  rescuing  the  re- 
plevied property  after  it  had  sunk  while  in 
his  possession,  since  it  was  his  legal  duty 
to  care  for  and  preserve  it.  (C.  C.  A.  6th 
C.)  283. 

Accord  and  satisfaction. 

The  payment  of  less  than  is  due  is  held 
to  discharge  the  debt,  when  an  agreement  to 
that  effect  is  fully  executed,  and  the  dis- 
charge is  evidenced  by  a  written  receipt  for 
the  lesser  sum  in  full  satisfaction  of  the 
greater  one.     (Ark.)  823. 

Judgment, 
That  no  interest  in  real  estate  located  in 
another  state  can  be  vested  in  a  complainant 
in  a  divorce  proceeding  by  a  decree  which 
purports  to  deal  directly  with  the  title  to 
the  estate,  is  decided.  (III.)  673. 
Res  judicata, 

A  decree  denying  the  right  of  a  corpora- 
tion to  have  bonds  secured  by  mortgage 
on  its  property  surrendered  by  a  pledgee 
who  was  seeking  to  foreclose  its  lien  on 
the  bonds  against  the  pledgeor,  on  the 
ground  that  the  bonds  had  been  wrong- 
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fully  put  upon  the  market,  and  had  never 
been  rightfully  negotiated,  is  held  to  be 
no  bar  to  a  subsequent  suit  against  the 
corporation  to  foreclose  the  mortgage  by 
which  they  are  secured,  since  the  latter 
question  could  not  have  been  determined  in 
the  former  action.     (Or.)   480. 

That  a  party  pleading  a  judgment  as 
an  estoppel  must  sustain  the  plea  by  show- 
ing that  the  particular  matter  in  contro- 
versy was  actually  determined  in  the  for- 
mer litigation,  in  accordance  with  his  con- 
tention, is  declared  where  it  appears  from 
the  record  introduced  in  support  of  the 
plea  that  several  issues  were  involved  in 
such  litigation,  and  the  verdict  and  judg- 
ment do  not  clearly  show  that  this  particu- 
lar issue  was  then  decided.     (Ga.)  483. 

A  decree  of  a  probate  court  having  juris- 
diction, assigning  the  residue  of  the  estate 
of  a  deceased  person,  is  held  to  be  conclu- 
sive upon  all  persons  interested  in  the  es- 
tate, whether  then  in  being  or  not.  (Minn.) 
786. 

Ewemptions, 

The  exemption  from  execution  of  the  pro- 
ceeds of  insurance  policies  is  held  not  to  be 
limited  to  claims  against  the  insured  but  to 
extend  to  those  against  the  beneficiary,  im- 
der  a  statute  providing  that  all  moneys, 
benefits,  privileges,  or  immunities  growing 
out  of  life  insurance  are  exempt  from  exe- 
cution.    (Cal.)   67. 

Set-off, 

In  an  action  against  the  maker  and  in- 
dorser  of  a  promissory  note,  joined  in  the 
same  suit,  it  is  held  that  the  indorser  may 
set  off  an  individual  claim  against  plaintiff 
growing  out  of  the  transaction  which  gave 
rise  to  the  execution  of  the  note.  (Ga.) 
97. 

Injunction. 

A  judgment  of  a  justice  of  the  peace, 
rendered  within  less  than  the  time  pre- 
scribed by  statute  after  service  of  sum- 
mons, is  held  not  to  be  so  far  void  that  its 
execution  can  be  enjoined.  (S.  D.)  499. 
Equity. 

That  equity  will  not  prevent  a  forfeiture 
of  an  estate  for  breach  of  a  condition  subse- 
quent is  held  where  the  performance  of  the 
condition  was  made  of  the  very  essence  of 
the  contract,  and  the  damages  for  the  breach 
cannot  be  measured  in  money,  while  the  fail- 
ure to  perform  was  not  caused  by  mistake, 
nor  the  result  of  mere  negligence.  (Wis.) 
833. 

Pleading. 

Where  a  complaint  is  indefinite  and  im- 
certain  because  the  pleader  has  confused 
the    element   of   ordinary   negligence    with 
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«2;ross  negligence,  and  the  attention  of  the 
trial  court  is  called  thereto,  it  is  held  that 
the  court  should  compel  the  plaintiff  to  pro- 
ceed upon  one  theory  or  the  other,  or  to 
give  such  permissible  construction  to  the 
pleadings  as  to  confine  plaintiff's  claim  to 
one  species  of  wrongdoing.  (Wis.)  601. 
Evidence. 

If  the  memoranda  of  inspection  of  en- 
gines prepared  by  the. men  in  charge  of  that 
work,  and  filed  in  the  oflice  of  the  rail- 
road company,  have  been  lost,  and  the  facts 
with  regard  to  the  inspection  forgotten  by 
them,  it  is  held  that  such  facts  may  be 
proved  by  the  introduction  in  evidence  of  a 
transcript  of  such  memoranda,  entered  by 
the  proper  clerk  in  a  book  kept  for  that 
purpose,  accompanied  by  his  testimony,  and 
that  of  the  inspectors,  showing  that  inspec- 
tions were  made  and  properly  entered  ir 
the  book.     (Or.)    475. 

Parol  evidence  to  show  that  one  who 
signed  a  memorandum  for  the  sale  of  goods 
necessary  to  satisfy  the  statute  of  frauds 
acted  as  agent  for  the  one  who  is  seeking 
to  enforce  the  contract,  so  as  to  permit  him 
to  maintain  the  action,  is  held  to  be  admis- 
sible.     (N.  H.)  629. 

Damages. 

The  measure  of  damages  for  false  and 
fraudulent  representations  by  which  a  party 
had  been  induced  to  exchange  real  property 
for  stock  in  a  corporation,  but  who  had  af- 
firmed the  contract  after  discovering  the 
deceit,  is  held  to  be,  in  the  absence  of  a 
claim  for  special  or  cxcmplaiy  damages,  the 
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difference  in  the  value  between  what  was  re- 
ceived or  parted  w^ith,  as  the  case  may  be, 
and  what  would  have  been  received  or  part- 
ed with  had  the  representations  been  true. 
(N.  D.)  409. 

^lere  disappointment  and  regret  are  held 
not  to  be  included  in  the  rule  allowing 
damages  for  mental  anguish  upon  failure 
of  a  telegraph  company  promptly  to  deliver 
a  death  message.     (N.  C.)   403. 

The  rental  value  of  the  premises  during 
the  possession  of  the  vendee  is  held  to  be 
properly  deducted  from  his  recovery  for 
breach  of  a  covenant  of  seisin,  which  is  made 
by  an  outstanding  contingent  remainder, 
where  his  deed  gave  him  at  least  a  life  es- 
tate, and  the  life  tenancy  has  continued  so 
as  to  preclude  the  remainder-men  from  de- 
manding rents  for  any  part  of  the  time. 
(Tenn.)   760. 

In  an  action  on  a  contract  to  convey  un- 
improved land  with  warranty  of  title,  to 
recover  damages  for  failure  to  convey,  tho 
vendor's  title  proving  defective,  it  is  held 
that  the  value  of  buildings  placed  on  the 
land  by  the  vendee  without  the  request  of 
the  vendor,  before  the  time  fixed  for  the 
conveyance  has  arrived,  cannot  be  recovered 
by  the  vendee.  (N.  J.  Err.  &  App.)  764. 
Right  of  plaintiff  in  contempt  to  proceed 
with  trial. 

A  plaintiff  in  an  equity  case,  who  is  in 
contempt  of  court  for  refusing  to  obey  an 
order  which  can  Ix?  enforced  by  mandamus, 
is  held  to  have  no  absolute  right  to  proceed 
with  the  trial.     (Mass.)   311. 


IX.  Crimixal  Law  and  Practice. 


The  arrest  at  their  own  instigation,  for 
the  purpose  of  preventing  a  trial  elsewhere, 
of  persons  accused  of  crime,  in  the  county 
where  the  commission  of  the  crime  is  com- 
menced, and  binding  them  over  to  await  the 
action  of  the  grand  jury,  are  held  not  to 
prevent  proceedings  against  them  in  the 
county  where  the  crime  is  consummated, 
under  a  statute  providing  that,  if  the  juris- 
diction of  any  offense  be  in  two  counties, 
the  accused  shall  be  tried  in  the  county  in 
which  he  is  first  arrested.     (Ky.)  270. 

Homicide  by  officer. 
A  police  officer  who  kills  a  person  whom 
lie  is  attempting  to  arrest  is  held  to  be 
guilty  of  a  criminal  offense  if  he  uses  more 
force  than  is  reasonably  necessary  to  effect 
his  purpose.  (Mo.)  381. 
Burglary. 

The  fact  that  the  owner  of  a  building,  to 
whom  a  detective  disclosed  that  it  was  prob- 
ably about  to  be  burglarized  bv  a  person 
60  L.  R.  A. 


named,  with  the  feigned  assistance  of  the 
detective,  for  the  purpose  of  securing  evi- 
dence of  the  intended  burglary  and  other 
crimes,  did  not  take  steps  to  prevent  the 
burglary,  but  passively  allowed  it  to  go  on, 
is  held  not  to  be  a  consent  to  the  burglary 
that  will  be  a  defense  in  a  prosecution  there- 
for.    (N.  D.)    405. 

Soliciting  hrihe. 
The  solicitation  of  a  bribe  is  held  not  to 
constitute  an  attempt  to  accept  or  receive 
a  bribe.     (Kan.)    176. 

Betting. 
Playing  pool  under  an  agreement  that 
the  one  losing  the  game  shall  pay  for  the 
use  of  the  table  is  held  to  be  betting  at  a 
pool  table,  within  the  meaning  of  a  statute 
making  such  betting  a  misdemeanor.  (Ga.) 
117. 

Lottery. 
The   fact   that   each   member   is   entitled 
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to  trade  out  the  amount  he  has  paid  in 
wnenever  he  chooses  to  withdraw  from  the 
club  is  held  not  to  prevent  a  suit  club, 
which  is  a  scheme  by  which  a  certain  num- 
ber of  persons  pay  a  small  sum  per  week 
and  choose  by  lot  each  week  one  of  the 
number  who  shall  receive  a  suit  of  clothes 
worth  much  more  than  such  weekly  pay- 
ment, upon  receipt  of  which  he  ceases  to  be 
a  member  of  the  club,  from  being  a  lottery. 
(Mich.)   505. 

Indictment  or  information. 
Indictment  by  a  grand  jury  is  held  not 
69  L.  R.  A. 
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to  be  necessary  to  due  process  of  law,  so 
as  to  preclude  the  institution  of  a  crim- 
inal prosecution  by  information.  (Or.) 
466. 

Instruction  to  jury. 
A  plea  of  guilty  of  theft,  to  commit 
which  a  burglary  is  alleged  to  have  been 
committed,  is  held  not  to  relieve  the  court 
of  the  necessity  of  instructing  the  jury  as 
to  the  law  governing  convictions  on  circum- 
stantial evidence,  where  the  fact  of  the  bur- 
glary itself  depends  on  circumstantial  evi- 
dence.    (Tex.  Crim.  App.)   193. 
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circumstantial  evidence  on  prosecu- 
tion for  204 

Rellgriona  aodetlea. 

Liability      of     member     of,      for      its 

debts  :— 
I.  Scope  255 

II.  Early  rule  in  Massachusetts,  Connec- 
ticut, and  Maine  255 
III.  Incorporated  societies                               256 
IV.  Unincorporated   societies  257 
V.  B49um4  258 

Replevin. 

Duty  to  preserve  and  return  property 
seized  under  writ  of: — 

I.  Loss  or  destruction  of  the  property 

a.  In  general  283 

b.  Emancipation  of  slaves  286 

II.  Depreciation  of  the  property  286 

Right  to  maintain,  by  or  against  one 
in  adverse  possession  of  land  for 
things  severed : — 

I.  The  general  rule 

a.  In   general  732 

b.  Reason   of  the   rule  732 

II.  Nature   of   the   adverse   possession 

a.  In  general  734 

b.  Incidental  trial  of  title  735 

III.  Replevin  of  fructua  indu»trial€s  737 

Robbery. 

Necessity  of  instruction  as  to  law  on 
circumstantial  evidence  on  prosecu- 
tion  for  203 

Specific  performance. 

Jurisdiction  of  equity  to  decree  specific 
performance  of  contract  affecting  real 
estate  In  other  state  or  country  681 

Taxea. 

Situs,   for  taxing   purposes,   of  tangible 
personal    property    of    domestic    cor- 
poration in  the  United  States: — 
I.  Scope  of  note  431 

II.  Essentials  of  Jurisdiction  432 
III.  Localization  o£  corporations  433 
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Taxes — continued. 
IV.  Principal  office  as  domlcll 

a.  In  general  433 

b.  Of  railroads  436 

V.  Effect  of  certificate  of  incorporation 

on  the  question  of  domlcll  437 

VI.  Legislative  power  to  fix  the  situs  of 

property  for  taxation  441 

VII.  Personal  property  physically  present 

in   the   taxing  jurisdiction  442 

VIII.  Tangible  property  outside  the  state  443 
IX.  Particular  classes  of  property 

a.  Railroad  rolling  stock  445 

b.  Water  craft  447 
X.  Conclusion  450 

Trial. 

Necessity  of  instruction  as  to  law  on  cir- 
cumstantial evidence: — 
I.  Introductory  193 

II.  When    evidence   is  entirely   circum- 
stantial 

a.  In  general  108 

1.  Homicide  193 

2.  Larceny  105 

3.  Burglary  197 

4.  Other  crimes  198 

b.  Possession   of   stolen   property  108 

III.  When  the  evidence  of  guilt  of  ac- 

cused is  direct 

a.  By  positive  testimony  200 

1.  Homicide  201 

2.  T>arceny  203 

3.  Robbery  203 

4.  Rape  204 

5.  Other  crimes  204 

b.  By  proof  of  the  confession  of 

accused  205 

1.  Homicide  205 

2.  Larceny  206 

3.  Burglary  207 

4.  Other  crimes  208 

c.  Plea  of  insanity  208 

IV.  Where  evidence  is  both  direct  and 

circumstantial  209 

V.  Where  instruction,  or  request  to 
charge,  simply  states  abstract 
proposition  210 

VI.  Testimony  of  accomplice  211 

VII.  Necessity  of  request  for  instruction ; 

or  exception  211 

VIII.  Refusal  of  request,  the  substance  of 

which  is  elsewhere  charged  213 
IX.  Accused  in  Juxtaposition  to  main  or 

inculpatory  fact  213 

X.  As  to  question  of  intent  215 

XI.  Miscellaneous  cases  216 


Waters. 

Maintenance  of  drainage  ditches 


805 


liVlUa. 

Effect    of    divorce    to    revoke    gift    by 

will  :— 
I.  Introductory  940 

II.  When   status  mentioned   in  will   con- 
trols 

a.  In  general  940 

b.  When    legatee    is    mentioned    by 

name  941 

III.  Effect  of   lapse   of   time  between   di- 

vorce and  testator's  death  942 

IV.  Effect  of  property  settlement  943 


GENERAL  ESTDEX 


TO 


OPIinONS,  NOTES  AND  BRIEFS. 


(Separate  Index  to  Notes  Precedes  this.) 


ABANDOKMENT. 

Of  Condemnation  Proceedings,  see 
Eminent  Domain,  10,  11. 

ABUTTING  OWNER. 

Punitive  Damages  to,  for  Cutting 
Trees  in  Highway,  see  Damages, 
14. 

Liability  to,  for  Removing  Trees  in 
Highway,  see  Highways,  2. 

ACCORD  AND  SATISFACTION. 

The  payment  of  less  than  is  due  will  dis- 
charge the  debt  when  an  agreement  to  that 
effect  is  fully  executed,  and  the  discharge 
is  evidenced  by  a  written  receipt  for  the 
lesser  sum  in  full  satisfaction  of  the  greater 
one.    Dreyfus  v.  Roberts   (Ark.)  823 

Notes  and  Briefs. 

Accord  and  satisfaction;  payment  of 
less  than  is  due  as;  effect  of  giving  receipt 
in  full.  823 

ACCOUNT. 

Of  Partnership  Affairs,  see  Partner- 
ship, 3-5. 

ACTION  OR  SUIT. 

Place  of  Trial  for  Crime  Committed  in 
Two  Counties,  see  Courts,  1,  2. 

Stay  of  Suit  Commenced  after  Other 
Action  Begun  in  Different  Court, 
see  Courts,  9. 

In  Whose  Name  Action  to  Enforce  Or- 
der for  Support  in  Insane  Asylum 
Brought,  see  Incompetent  Per- 
sons, 1,  2. 

Stay  of  Action  on  Purchase-Money 
Note,  see  Injunction,  5. 

Right  to  ^Maintain  Replevin,  see  Re- 
plevin, 3-6. 

Availability  of  Defense  that  Statute  is 
Invalid  as  to  Other  Corporations, 
see  Statutes,  1. 

1.  A  subcontractor  may  pursue  simul- 
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taneously  a  proceeding  to  enforce  his  me- 
chanic's lien  against  the  property  and  an 
action  against  the  contractor  for  the 
amount  due  him,  in  which  he  attaches 
funds  due  the  contractor  from  the  property 
owner.     Hunt  v.  Darling  (R.  I.)  497 

2.  A  note  for  principal,  and  one  for  in- 
terest, signed  by  the  same  maker  and  se- 
cured by  the  same  mortgage,  may  be  en- 
forced in  one  action.  Kleis  v.  McGrath 
(Iowa)  260 

DismiMaL 

Of  Suit  Commenced  after  Suit  Begun 
in  Different  Court,  see  Courts,  9. 

3.  After  a  valid  plea  of  set-off  has  been 
filed,  the  plaintiff  is  not  entitled  to  dismiss 
his  action,  so  as  to  interfere  with  the 
rights  of  the  defendant,  except  .upon  suf- 
ficient cause  shown.  Wilson  v.  Exchange 
Bank  (Ga.)  97 


Notes  and  Briefs. 
Action  or  suit;  election  of  remedy. 


497 


ACT  OF  GOD. 

Carrier's  Liability  for  Loss  Due  to,  see 
Carriers,  9;  Proximate  Cause,  1. 

Notes  and  Briefs. 


Act  of* God;  what  constitutes. 


509 


ADMIRALTY. 

Apportionment     of     Damages     in,     see 

Damages,  8. 
Application  of  Doctrine  of  Last  Clear 

Chance    in    Admiralty    Case,    see 

Neoliqence^    10. 

Notes  and  Briefs. 

Admiralty;  action  in,  for  personal  inju- 
ries; considered  as  one  of  collision  between 
two  vessels;  division  of  damages  in  case 
of  mutual  fault;  same  rule  of  damage  ap- 
plied in  action  for  personal  injuries  as  in 
case  of  collision;  common-law  rule  of  con- 
tributory negligence  not  recognized  in  ad- 
64  '  1009 
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miralty;  duty  of  managers  of  dredge  to  one 
on  board.  294 

ADUIiTERT. 

Ondonation  of,  as  Justification  for 
Filing  Bill  to  Review  Divorce  D*»- 
cree,  see  Review,  3. 

ADVERSE  POSSESSION. 

Right  of  Adverse  Possessor  to  Main- 
tain Replevin  for  Timber  Severed, 
see  Replevin,  1,  2. 

Actual  possession  by  inclosure  of  a  por- 
tion of  land  claimed  under  a  paper  title 
''raws  to  it  constructive  possession  of  all 
land  within  the  boundaries  called  for  by 
the  title  papers.    Wheeler  v.  Clark  (Tenn.) 

732 
Notes  and  BRiErs. 

See  also  Replevin. 

Adverse  possession;  right  of  one  holding 
property  by,  to  maintain  replevin  for  things 
severed.  733 

ADVERTISEMENT. 

Forbidding  Use  of  Land  for  Park  for, 

as    Taking    for    Public    Use,    see 

Eminent  Domain,  6. 
Publishing  Picture  without  Consent  as 

Part  of,  see  Freedom  of  Speech. 
Publication    of    One's    Picture    in,    aa 

Libel,  see  Libel  and  Slander,  2. 
Publication  of  Picture  as  Part  of,  as 

Violation  of  Right  of  Privacy,  see 

Privacy,  3. 

Notes  and  Briefs. 

Advertising;  forbidding  use  of  land  near 
park  for.  817 

AFFIDAVIT. 

Effect  of  Failure  to  Indorse  "Filed," 
see  Appeal  and  Error,  11. 

AGENT. 

Of  Insurance  Company,  see  Insur- 
ance, 1-3. 

AUMONT. 

Sufficiency  of  Service  to  Warrant  Per- 
sonal Judgment  for,  against  De- 
fendant, see  Writ  and  Process. 

AMENDMENT. 

Of  Pleading;  Error  in  Refusing  to  Per- 
mit, see  Appeal  and  Error,  10. 

Of  Affidavit,  see  Appeal  and  Error, 
11. 

Of  Statute;  Sufficiency  of  Caption,  see 
Statutes,  6. 

APPEAI.  AND  ERROR. 

Record  in  appellate  court;  generally. 

1.  Failure  to  set  out  instructions  to 
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which  objection  is  made,  as  required  by 
rule  of  court;  will  waive  the  obejction. 
Garrigue  v.  Keller   (Ind.)  870 

2.  That  there  is  evidence  in  the  record 
that  a  tenant  permitted  the  premises  to  be 
sold  for  taxes  in  violation  of  his  covenant 
through  mistake  does  not  require  a  rever- 
sal of  a  judgment  dismissing  his  bill  for 
equitable  relief  from  a  forfeiture  claimed 
on  the  ground,  where  there  is  no  statement 
of  facts  found,  or  of  rulings  made;  since  it 
cannot  be  held  to  have  been  error  to  refuse 
to  give  credence  to  such  evidence.  Gordon 
V.  Richardson   (Mass.)  867 

3.  Sundays  cannot  be  excluded  in  com- 
puting the  time  for  signing  of  bills  of  ex- 
ception under  Code  Pub,  Loc.  Laws,  art.  4. 
§  170,  allowing  it  to  be  done  "at  any  time 
within  thirty  days"  after  verdict  or  finding 
of  fact.  American  Tobacco  Co.  v.  Strick- 
ling  (Md.)  909 
Aistffnments  of  error. 

4.  An  assignment  that  the  court  erred 
"in  charging  the  jury  as  certified  to  in  the 
printed  record,"  without  pointing  out  the 
error  complained  of,  raises  no  question 
which  the  appellate  court  is  bound  to  re- 
view. Chase  v.  Waterbury  Sav.  Bank 
(Conn.)  329 

5.  On  appeal  from  an  order  overruling  a 
motion  for  new  trial,  appellant  is  entitled 
to  have  the  assignment  and  specification  of 
errors  contained  in  his  statement  used  on 
the  hearing  of  such  motion  examined  and 
considered  by  the  appellate  court,  although 
such  order  was  not  assigned  as  error  on  ap- 
peal, since  Id.  Rev.  Stat.  1887,  §  4427,  al- 
lows an  aggrieved  party  an  exception,  as  a 
matter  of  law,  to  an  order  denying  his 
motion  for  a  new  trial.  Whitney  v.  Dewcr 
(Id.)  672 

6.  Where  a  motion  for  a  new  trial  has 
been  made,  and  the  statement  used  on  such 
motion  contains  an  assignment  and  specifi- 
cation of  errors,  and  an  appeal  is  taken 
from  the  order  denying  the  motion,  and  the 
original  brief  of  appellant  contains  no 
enumeration  of  errors  relied  on,  but  refers 
to  the  transcript  and  discusses  such  errors, 
and  prior  to  the  argument  in  the  appellate 
court  a  supplemental  brief  is  filed  by  appel- 
lant, making  a  specific  enumeration  of  such 
errors,  the  same  will  be  regarded  as  a  sub- 
stantial compliance  w^ith  the  rules  of  court 
requiring  an  assignment  of  errors;  and  the 
case  will  be  examined  on  the  merits.  Id- 
Necessity  of  exceptions. 

7.  In  the  absence  of  exception  to  the  con- 
duct of  the  prosecuting  attorney  in  reading 
the  verdict  of  a  coroner's  jury  in  propound- 
ing a  question  to  a  witness,  the  supreme 
court  will  not  set  aside  a  verdict  of  guilty 


Appeal  and  Errob. 
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in  a  murder  case  merely  because  the  coro- 
ner's verdict  stated  that  the  homicide  for 
which  aocused  was  on  trial  was  unjustified. 
State  Y.  Coleman  (Mo.)  381 

Qnestions  reTlewable. 

8.  The  exercise  by  the  trial  court  of  its 
discretion  as  to  the  setting  aside  of  a  ver- 
dict as  being  contrary  to  the  clear  weight 
of  the  evidence  will  not  ordinarily  be  re- 
viewed on  appeal.  Hancock  v.  Western  U. 
Teleg.  Co.  (N.  C.)  403 

9.  The  question  of  the  invalidity  of  an 
information  may  be  raised  for  the  first 
time  in  the  appellate  court.  State  v.  Cole- 
man  (Mo.)  381 

10.  Refusal  to  grant  leave  to  amend  the 
complaint  so  as  to  set  up  a  new  issue,  after 
the  introduction  of  the  evidence,  is  not  re- 
viewable on  appeal.  Allen  v.  North  Des 
Moines  M.  E.  Church  (Iowa)  255 

11.  Failure  of  the  clerk  to  indorse  the 
word  "Filed"  upon  an  affidavit  is  a  mere 
irregularity  which  may  be  amended  at  any 
time  before  or  during  trial,  and  objection 
to  it  cannot  be  made  for  the  first  time  on 
appeal.  State  v.  Coleman  (Mo.)  381 
ReTle'w  of  f  aoti. 

12.  On  an  appeal  to  the  Louisiana  su- 
preme court  solely  under  the  grant  of  juris- 
diction to  that  court  over  suits  involving 
the  constitutionality  or  legality  of  a  fine  or 
penalty  imposed  by  a  municipal  corporation, 
the  question  whether  the  facts  were  suf- 
ficient to  justify  the  conviction  of  the  ap- 
pellant cannot  be  considered.  Crowley  v. 
Ellsworth   (La.)  *276 

13.  A  verdict  in  favor  of  plaintiff  in  an 
action  to  recover  for  injury  to  a  railroad 
brakeman  while  coupling  cars  through  the 
alleged  negligence  of  the  engineer  in  fail- 
ing to  stop  his  engine  as  soon  as  the  cars 
came  together,  and  hold  it  stationary  until 
signaled  to  move  it  again,  will  not  be  dis- 
turbed where  the  evidence  is  confivcting,  but 
plaintifiPs  evidence  that  the  engine  was  not 
stopped  is  corroborated  by  undisputed  evi- 
dence tending  to  show  that  fact.  Schus  v. 
Powers-Simpson  Co.  (Minn.)  887 

14.  A  finding  that  there  is  no  such  dis- 
parity or  difference  between  signatures  on 
drafts  presented  to  a  savings  bank  and 
that  of  the  depositor  on  file  as  to  create  a 
doubt  or  misgiving  concerning  the  genuine- 
ness of  the  signatures  in  the  mind  of  a 
competent  and  reasonably  careful  bank  of- 
ficer when  presented  by  a  person  unknown 
to  him,  and  that,  therefore,  the  bank  is 
not  guilty  of  negligence  in  failing  to  make 
a  comparison,  is  a  conclusion  of  law  review- 
able by  the  appellate  court,  and  not  a  find- 
ing of  fact.  Kelley  v.  Buffalo  Sav.  Bank 
(N.  Y.)  317 
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Gronnds  for  reversal  generally. 

15.  A  judgment  will  not  be  reversed  be- 
cause the  sufficiency  of  an  answer  was 
tested  by  what  was  called  a  motion  to 
strike,  instead  of  by  demurrer,  although  the 
practice  is  improper,  where  the  motion  has 
been  treated  by  the  parties  as  in  effect  a 
demurrer.  Wisconsin  Lumber  Co.  v. 
Greene  &  W.  Teleph.  Co.  (Iowa)  968 

16.  The  admission  of  evidence  of  a  con- 
versation between  the  maker  and  payee  of  a 
note  as  to  the  law  by  which  it  shall  be  gov- 
erned, which  took  place  in  the  absence  of 
the  surety,  is  not  reversible  error  upon  com- 
plaint of  the  surety,  where  the  conversa- 
tion merely  corroborated  the  effect  of  the 
contract  itself,  and  there  was  no  evi- 
dence to  the  contrary.  Garrigue  v.  Keller 
(Ind.)  870 

17.  The  excusing  of  a  competent  juror  on 
motion  of  the  court  itself  is  not  ground  of 
error,  if  a  fair  and  impartial  jury  was  ob- 
tained. Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Montgomery    (Ind.)  875 

18.  A  verdict  for  damages  will  not  be  dis- 
turbed on  writ  of  error  on  the  groimd 
that  they  were  excessive,  when  the  trial 
court  did  not  disturb  it.  Peirce  v.  Van 
Dusen  (C.  C.  App.  6th  C.)  706 

19.  Failure  to  credit  overdue  premium 
notes  on  a  life  insurance  policy  in  entering 
judgment  thereon,  as  provided  in  the  con- 
tract, is  cause  for  reversal.  Union  C.  L. 
Ins.  Co.  V.  Spinks  (Ky.)  264 
Remark!  or  eondnet  of  eonrt  or  oonn- 

sel. 

See  also  supra,  2,  7. 

20.  The  jury  in  a  murder  case  cannot  in- 
fer that  a  verdict  was  rendered  by  a  coro- 
ner's jury,  merely  because  the  prosecuting 
attorney  asked  a  witness  whether  or  not  he, 
as  a  member  of  such  jury,  did  not  render 
such  verdict,  which  question  the  witness 
was  not  permitted  to  answer,  so  as  to  make 
the  conduct  of  the  prosecuting  attorney 
ground  for  reversal.  State  v.  Coleman 
(Mo.)  381 

21.  A  remark  by  the  trial  judge  to  coun- 
sel in  the  presence  of  the  jury  in  a  criminal 
case,  indicating  that  in  his  opinion  the 
case  is  not  one  depending  on  circumstantial 
evidence,  and  that  he  gives  instructions  on 
that  subject  only  in  deference  to  the  opin- 
ion of  the  higher  court,  is  reversible  error. 
Beason  v.  State  (Tex.  Crim.  App.)  198 

22.  It  is  reversible  error  for  the  trial 
judge  to  permit,  without  rebuke,  the  prose- 
cuting attorney  to  state  to  the  jury,  in  a 
prosecution  for  burglary,  that,  if  they  do 
not  convict,  we  might  as  well  tear  down 
the  court  houses;  that,  if  defendtint  is  not 
guilty,  there  are  too  many  '^ourts  for  the 


1012 


Appropuiations — Attorney  General. 


case  to  go  through  to  permit  his  conviction ; 
that  the  state  has  proved  that  defendant 
stole  the  property  by  his  plea  of  guilty, 
which  the  judge  would  not  have  entered  if 
it  was  not  true;  so  that  the  case  is  one  of 
direct,  and  not  circumstantial,  evidence,  al- 
though a  2x4  appellate  court  had  held  that 
it  was  the  latter.  Id. 

Initrnctioni. 

23.  Charging  the  jury  as  to  the  effect  of 
verbal  statements  of  accused,  when  there  is 
no  evidence  that  he  made  any,  is  not  rever- 
sible error,  where  the  facts  disclosed  by  the 
record  show  that  accused  was  not  preju- 
diced thereby.     State  v.  Coleman    (Mo.) 

381 

24.  An  instruction  in  an  action  for  false 
imprisonment  permitting  the  damages  to 
be  fixed  by  what  the  average  man  would 
suffer  under  the  circumstances  is  not  re- 
versible error,  where  there  is  nothing  to 
show  that  plaintiff  suffered  less  than  would 
the  average  man^  although  the  measure  of 
damages  should  actually  have  been  what 
plaintiff  suffered.  Mumford  v.  Starmont 
(Mich.)  350 

25.  A  manifest  clerical  mistake  in  copy- 
ing an  instruction  is  not  prejudicial  error. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mont- 
gomery  (Ind.)  875 

20.  Failure  to  give  an  instruction  which 
is  not  requested  upon  a  matter  to  which  the 
attention  of  the  court  is  not  called  is  not 
reversible  error.     State  v.   Coleman    (Mo.) 

381 
Modifioation  of  judgment  by  appellate 

oonrt. 

27.  The  appellate  court  may  correct  a 
judgment  which  erroneously  imposes  im- 
prisonment in  addition  to  a  fine  for  a  stat- 
utory misdemeanor,  by  striking  out  the  er- 
roneous portion  and  affirming  the  judgment 
as  modified.     Pressly  v.  State  (Tenn.)     291 

Notes  and  Briefs. 

Appeal;  reversal  for  improper  remarks 
of  prosecuting  attorney.  194 

Failure  to  file  assignments  of  error;  suf- 
ficiency of  general  assignments.  574 

APPROPRIATIONS. 

Appropriations  to  aid  counties  in  the 
construction  of  public  roads  are  not  forbid- 
den by  a  constitutional  provision  that  the 
general  assembly  shall  not  have  power  to 
involve  the  state  in  the  construction  of 
works  of  internal  improvement,  nor  to 
grant  any  aid  thereto,  which  shall  involve 
the  faith  or  credit  of  the  state,  nor  make 
any  appropriation  therefor.  Bonsai  v.  Yel- 
lott   (Md.)  914 
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ARBITRATION. 

Of  Insurance  Loss,  see  Insubaitce,  7. 

ARREST. 

Evidence  of  Humiliation  by,  see  Evi- 
dence, 21. 

Right  of  Officer  to  Kill  while  Making, 
see  Homicide. 

See  also  False  Imprisonment. 

ASSESSMENT. 

For  Drainage  Ditch,  see  Drains  and 
Sewers. 

ASSIONlfENT. 

The  assignee  of  a  chose  in  action  takes 
it  subject  to  all  the  defenses  which  could 
have  been  set  up  against  it  in  the  hands 
of  the  assignor  at  the  time  of  the  assign- 
ment, Williams  v.  Neely  (C.  C.  App.  8th 
C.)  232 

ASSIGNMENT  OF  ERROR. 

See  Appeal  and  Error,  4-6. 

ASSUMPTION  OF  RISK. 

Bv  Servant,  see  Master  and  Servant, 
10-13. 

ATTACHMENT. 

By  Subcontractor,  see  Action  or  Suit, 

1. 
Power  to  Set  aside  Levy  of,  on  Exempt 

Property,   see  Levy  and  Seizure, 

3. 

Notes  and  Briefs. 

Attachment;  exemptions  from;  exemp- 
tion of  debt;  effect  of  parting  with,  exempt 
property  and  acquiring,  in  lieu  thereof, 
property  not  exempt;  statutory  exemption 
of  money  accruing  from  life  insurance: 
meaning  of  word  "accruing;"  exemption 
from  liability  for  claims  against  bene- 
ficiary; right  of  legislature  to  increase 
amount  of  property  which  debtor  may 
claim  as  exempt;  liberal  construction  of 
exemption  statute.  67 

Of  growing  crops.  827 

ATTAINDER. 

A  resolution  expelling  a  member  from 
the  legislature  is  not  a  bill  of  attainder  for- 
bidden by  the  Constitution.  French  v.  Sen- 
ate (Cal.)  556 

ATTEMPT. 

To   Accept    or    Receive    Bribe,     see 
Bribery. 

ATTORNEY  GENERAL*. 

Judicial  Notice  of  Order  on,  to  Prose- 
cute Criminal  Proceedings,  see 
Evidence,  2. 

Signing  of  Indictment  by,  see  Indict- 
ment and  Information. 


Attornbtb— Bankruptcy. 


1018 


ATTORNEYS. 

1.  The  pardoning  of  a  lawyer  who  has 
been  convicted  of  embezzling  funds  from 
his  client  does  not  efface  the  moral  turpi- 
tude and  want  of  professional  honesty  in- 
volved in  the  crime,  nor  obliterate  the  stain 
upon  his  moral  character.  People  ex  rel. 
Beneen  v.  Gilmore  (111.)  701 

2.  A  •  license  to  practise  law  will  be  re- 
voked which  is  secured  by  a  fraudulent 
concealment  of  the  fact  that  the  plaintiff 
has  recently  been  convicted  of  embezzling 
funds  from  a  client  in  another  state,— es- 
pecially if,  since  its  issuance,  the  plaintiff 
has  been  guilty  of  professionsrl  misconduct 
evincing  such  lack  of  personal  integrity  and 
professional  honor  as  to  establish  that  he  is 
unworthy  to  be  allowed  to  hold  it.  Id. 

Notes  and  Briefs. 

Attorneys;  disbarment  of,  for  conviction 
of  felony;  in  case  of  pardon  of  felony; 
where  misconduct  does  not  relate  to  pro- 
fessional engagement.  701 

ATTORNEYS'  FEES. 

SuflSciency  of  Service  to  Authorize  Per- 
sonal Judgment  for,  against  De- 
fendant in  Divorce  Suit,  see  Writ 
AND  Pbocess. 

AUTOMOBILES. 

Judicial  Notice  as  to  Speed  of,  see 
Evidence,  1. 

1.  Requiring  an  automobile  to  carry  a 
number  does  not  violate  the  constitutional 
provision  against  unreasonable  searches,  or 
compel  the  owner  to  testify  against  himself, 
or  deprive  him  of  property  without  due 
process  of  law.  People  v.  Schneider 
(Mich.)  345 

2.  Power  to  require  the  registering  and 
numbering  of  automobiles  is  conferred  upon 
the  city  council  by  charter  authority  to  con- 
trol, prescribe,  and  regulate  the  manner  in 
which  the  streets  shall  be  used  and  en- 
joyed. Id. 

Notes  and  Briefs. 

Automobiles;  ordinance  requiring  regis- 
tering and  numbering  of.  346 

BAGGAGE. 

Liability  for,  see  Carriers,  6,  7. 

BANKBUPTCY. 

1.  A  debt  is  properly  scheduled  in  bank- 
ruptcy proceedings,  so  as  to  give  notice  to 
the  creditor  or  his  assignor,  where  in  the 
schedule  the  name  of  the  original  creditor 
and  the  nature  and  the  amount  of  the  debt 
e9  L.  R.  A. 


are  corrqctly  stated.     Loomis  v.  Wallblom 
(Minn.)  771 

2.  A  trustee  in  bankruptcy  has  the  option 
to  assume  or  to  renounce  the  leases  and 
other  executory  contracts  of  the  bankrupt, 
as  he  may  deem  for  the  best  interest  of  the 
estate.  Watson  v.  Merrill  (C.  C.  App.  8th 
C.)  719 
Provable  elaimi. 

3.  Rents  which  a  bankrupt  had  agreed 
to  pay  at  times  subsequent  to  the  filing  of 
the  petition  in  bankruptcy  do  not  consti- 
tute a  provable  claim  under  the  bankruptcy 
law  of  1898,  because  they  are  not  a  "fixed 
liability  .  .  .  absolutely  owing  at  the 
time  of  the  filing  of  the  petition  against 
him,"  and  because  they  do  not  constitute 
an  existing  demand.  Id. 

4.  Damages  for  the  breach  of  a  contract 
of  the  bankrupt  to  pay  rents  at  times  sub- 
sequent to  the  filing  of  the  petition  in 
bankruptcy  are  not  a  fixed  liability, 
absolutely  owing,  which  may  be  proved  in 
bankruptcy  proceedings  under  the  law  of 
1898.  Id. 

Effect  of  adjndioation. 

6.  An  adjudication  of  bankruptcy  ab- 
solves the  bankrupt  from  no  agreement, 
terminates  no  contract,  and  discharges  no 
liability.  jd. 

6.  An  adjudication  of  bankruptcy  in  a 
case  in  which  there  was  no  rent  due  at  the 
time  of  the  filing  of  the  petition  in  bank- 
ruptcy does  not  constitute  a  breach  at  that 
time  of  the  covenants  of  the  bankrupt  in 
his  lease  to  pay  rents  accruing  thereafter. 

Id. 
Disoliarse  and  iti  effect. 

7.  A  full  discharge  of  the  individual 
liability  of  one  partner  on  a  firm  debt  may 
be  had  in  bankruptcy  proceedings  concern- 
ing that  partner  only.  Loomis  v.  Wall- 
blom (Minn.)  771 

8.  A  discharge  of  individual  liability  on 
a  firm  debt  in  bankruptcy  proceedings  con- 
cerning one  partner  only  is  a  good  defense 
in  an  action  brought  against  both  partners 
to  renew  a  judgment  on  a  partnership  debt, 
the  process  in  which  action  was  served  only 
on  the  partner  who  had  been  duly  dis- 
charged in  bankruptcy  proceedings,  wl\ere 
it  appears  that,  many  years  before,  the 
parties  dissolved  the  firm,  and  the  firm,  to 
the  actual  knowledge  of  the  judgment 
creditor,  made  an  assignment  of  all  un- 
exempt  firm  and  individual  property  under 
a  state  insolvency  law,  and  that  the  claim 
was  properly  scheduled,  and  notice  thereof 
duly  given;  and  it  does  not  affirmatively  ap- 
pear that  any  firm  assets  now  exist.  Id. 
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Banks. 


Notes  and  Bbiefs. 


Bankruptcy;  effect  of  institution  of  pro- 
ceedings to  dissolve  all  contracts  of  bank- 
rupt; right  to  prove  claim  for  unaccrued 
rent  in.  719 

Discharge  of  partnership  liability  in  in- 
dividual bankruptcy  proceedings : — ( I. ) 
Scope;  (II.)  provability  of  partnership 
debts  in  individual  proceedings:  (a)  in- 
troductory; (6)  in  general;  (c)  excep- 
tions :  ( 1 )  absence  of  joint  assets  or  solvent 
partners:  (a)  in  general;  (6)  when  part- 
nership assets  have  been  assigned  to  bank- 
rupt; (2)  fraudulent  abstraction  of  part- 
nership funds  by  bankrupt;  (3)  right  of 
petitioning  joint  creditor  to  prove;  (HI.) 
discharge  of  partnership  liability  in  in- 
dividual proceeding:  (a)  discharge  of  lia- 
bility by  reason  of  provability  of  claim: 
(1)  in  general;  (2)  the  English  doctrine; 
(6)  necessity  of  making  firm  or  copart- 
ners parties:  (1)  under  bankruptcy  law  of 
1867:  (a)  in  general;  (b)  in  absence  of 
joint  assets:  (2)  under  bankruptcy  law  of 
1898:  (a)  in  general;  (6)  in  absence  of 
joint  assets.  771 

Effect  of  discharge  in  bankruptcy  of  in- 
dividual partner  on  partnership  liability; 
sufficiency  of  notice  of  proceedings  to  in- 
terested party;  right  of  trustee  of  individual 
bankrupt  to  administer  assets  of  firm  of 
which  he  is  a  member;  no  scheduling  re- 
quired where  creditor  had  actual  notice; 
discharge  includes   all   claims.  772 

BANKS. 

1.  A  depositor  in  a  savings  bank  is  bound 
by  the  reasonable  rules  of  the  bank,  to 
which  he  assents  by  an  agreement  in  writ- 
inpr.     Ijangdale  v.  Citizens'  Bank   (Ga.) 

341 

2.  A  depositor  in  a  savings  bank,  by  ac- 
cepting and  using  a  deposit  book,  assents 
to  and  is  bound  by  the  rules  printed  there- 
in regulating  the  method  of  withdrawing 
money.  Chase  v.  Waterbury  Sav.  Bank 
(Conn.)  329 
Bank's  liability  on  payment  to  wrons 

person. 

Question  for  Jury  as  to,  see  Trial,  10. 
See  also  Appeal  and  Ebbob,  14. 

3.  A  rule  of  a  bank  that  payment  made 
to  a  person  presenting  a  pass  book  shall  be 
good  and  valid  on  account  of  the  owner, 
unless  the  pass  book  has  been  lost  and  no- 
tice in  writing  given  to  the  bank  before 
such  payment  is  made,  is  reasonable  and 
binding  upon  depositors.  Langdale  v.  Citi- 
zens' Bank  (Ga.)  341 

4.  Under  a  rule  of  a  bank  that  payment 
to  a  person  presenting  a  pass  book  shall 
69  L.  R.  A. 


be  good  on  account  of  the  owner,  unless  the 
book  has  been  lost  and  notice  in  writing 
given  to  the  bank,  where  a  pass  book  is  pre- 
sented by  a  person  other  than  the  depositor 
to  whom  it  belongs,  together  with  a  forged 
check  bearing  a  signature  similar  to  that 
of  the  depositor,  and  there  is  nothing  to 
arouse  the  suspicion  of  the  teller,  or  put 
him  upon  inquiry,  as  a  reasonably  prudent 
man,  as  to  the  genuineness  of  the  check, 
and  the  bank  in  good  faith  pays  the  check, 
believing  the  person  presenting  it  to  be  the 
depositor,  it  is  not  liable  in  a  suit  by  the 
depositor  to  recover  the  money  so  paid,  not- 
withstanding another  rule  of  the  bank,  that 
depositors  must  always  present  their  pass 
books  when  depositing  or  withdrawing 
money,  and  that,  "if  not  present  personally, 
an  order  properly  signed  and  witnessed 
must  accompany  the  presentation  of  the 
book  in  case  of  withdrawal."  Id. 

5.  Failure  of  the  officers  of  a  savings 
bank  to  make  a  physical  comparison  of  the 
signature  on  a  draft  presented  with  a  de- 
positor's bank  book  with  his  signature  on 
file  will  render  it  liable  for  pajring  out 
money  on  a  forged  draft,  in  the  absence  of 
some  unusual  and  pertinent  excuse  whicfi 
will  justify  such  failure.  Kelley  v.  Buf- 
falo Sav.  Bank   (N.  Y.)  317 

6.  Ordinary  care,  under  the  circum- 
stances of  each  particular  case,  is  the  mea5- 
ure  of  the  duty  of  a  savings  bank  in  paying 
money  out  of  a  depositor's  account  after 
his  death,  upon  production  of  the  bank  book 
and  the  presentation  of  a  draft  purporting 
to  bear  his  signature,  when  the  bank  has  no 
actual  notice  of  the  depositor's  death,  and 
nothing  has  transpired  to  charge  it  with 
knowledge  of  that  fact.  Id. 

7.  A  regulation  printed  in  the  deposit 
books  of  a  savings  bank  relieving  the  bank 
from  liability  for  any  fraud  that  may  be 
practised  on  its  officers  in  withdrawing 
money  by  means  of  forged  certificates,  doe« 
not  relieve  the  bank  from  its  duty  to  exer- 
cise ordinary  care  to  prevent  payment  to 
the  wrong  person.  Chase  v.  Waterbury 
Sav.  Bank  (Conn.)  329 
Effect  of  depositor's  nesliseneo. 

8.  A  depositor  in  a  savings  bank  is  not 
estopped  to  hold  the  bank  responsible  in 
case  it  negligently  pays  the  deposit  to  an 
unauthorized  person  by  the  fact  that  he 
also  is  negligent  in  the  care  which  he  takes 
of  his  bank  book.  Id. 

9.  Negligence  of  a  depositor  in  a  savings 
bank  in  failing  to  keep  his  deposit  book 
where  it  will  not  fall  into  the  hands  of  per- 
sons who  will  fraudulently  withdraw  the 
deposit  does  not  relieve  the  bank  from  lia- 
bility in  case  it  is  guilty  of  negligence  in 
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paying  out  a  deposit  to  one  not  authorized 
to  receive  it.  Id. 

Notes  a>-d  Briefs. 

Banks;  liability  of  savings  banks  for 
payments  to  fraudulent  claimants: — (I.) 
General  rule  requiring  reasonable  care  by 
the  bank;  (II.)  the  application  of  the  rule 
of  reasonable  care  as  affected  by  the  bank's 
by-laws:  (a)  in  general;  (6)  by-law  pro- 
viding for  payment  to  the  depositor's  repre- 
sentative after  his  death;  (III.)  the  bind- 
ing effect  of  the  by-laws  upon  the  deposit- 
or: (o)  assent  by  the  depositor;  (6)  what 
is  a  reasonable  by-law;  (IV.)  limits  of  the 
application  of  the  rule  requiring  reasonable 
care:  (a)  in  general;  (5)  payment  upon 
fraudulent  claim  of  identity  merely;  (c) 
payment  upon  impersonation  of  the  de- 
positor, combined  with  forgery;  {d)  pay- 
ment upon  forged  orders  alone;  (e)  pay- 
ment without  either  impersonation  or  for- 
R«ry;  (f)  payment  after  the  death  of  the 
depositor;  (g)  the  obligation  to  compare 
the  signatures;  (V.)  contributory  negli- 
gence of  the  depositor:  (a)  in  general;  {b) 
failure  to  give  notice  to  the  bank;  (c)  fail- 
ure to  keep  pass  book  safely;  (VI.)  mat- 
ters of  evidence.  317 

Duty  to  take  notice  of  depositor's  death ; 
payment  of  deposit  to  impostor;  right  to 
recover  back  money  paid  to  person  present- 
ing pass  book  of  dead  depositor;  where 
bank  has  no  knowledge  of  death;  care  re- 
quired of  bank  in  paying  deposit.  321 

Payment  of  deposit  on  presentation  of 
pass  book;  liability  where  payment  made 
to  impostor;  regulation  relieving  bank 
from  liability  for  fraud  in  withdrawing 
money;  effect  of  negligence  of  depositor  in 
care  of  pass  book;  presumption  that  bank- 
ers know  signatures  of  depositors;  measure 
of  care  required  of  bank  in  paying  deposit; 
duty  to  keep  signatures  of  depositors  on  file 
for  comparison.  329 

Rule  that,  if  depositor  does  not  present 
book  personally,  order  properly  signed  and 
witnessed  must  accompany  book;  liability 
for  payment  contrary  to  rule;  by-law  re- 
lieving bank  from  liability  for  wrong  pay- 
ment when  depositor  has  failed  to  give  no- 
tice of  loss  of  pass  book;  what  vigilance 
required  of  bank  in  detecting  fraud;  rule 
that  payment  to  person  presenting  book 
shall  be  binding  on  depositor;  negligence  of 
bank  in  making  payment  question  for 
jury.  342 

BEKEVOIiENT  80CIETIE8. 

1.  An.  election  to  treat  the  original 
contract  as  still  in  force,  upon  notification 
of  reduction  in  the  amounts  of  certificates 
00  L.  R.  A. 


in  a  mutual  benefit  society,  adhered  to  for 
two  years  and  five  months,  is  not  subject  to 
change,  so  as  to  permit  a  certificate  holder 
to  treat  the  contra^  as  rescinded,  and  su9 
for  assessments  paid.  Supreme  Council  A. 
L.  of  H.  v.  Lippincott  (C.  C.  App.  3d  C.) 

803 
2.  Breach  of  the  contract  of  a  mutual 
benefit  society  by  arbitrary  reduction  of 
the  amounts  of  outstanding  certificates  is 
not  a  continuing  one,  so  as  to  entitle  a  cer- 
tificate holder  to  elect  to  treat  the  contract 
as  rescinded  at  any  time  before  the  time 
set  for  performance.  Id. 

BETTING. 

Playing  Pool  as,  see  Gaming. 

BIBLE. 

Reading  of,  in  School,  see  Schools,  3. 


BICYCLES. 


Notes  and  Briefs. 


Bicycle  as  a  vehicle. 


346 


BILL  BOABD. 

Placed  Near  Edge  of  Street;  Municipal 
Liability   for   Injury  by   Fall    of, 
see  Municipal    Corporations,   7. 
» 
BILL  OF  ATTAnmSB. 
See  Attainder. 

BILL  OF  REVIEW. 

See  also  Review. 

Notes  and  Briefs. 

Bill  of  review;  limitation  of  time  for 
filing.  397 

BILLS  AND  NOTES. 

Enforcing  Note  for  Principal  and  for 
Interest  in  Same  Action,  see  Ac- 
tion OR  Suit,  2. 

Law  Governing  Married  Woman's  Lia- 
bility on,  see  Conflict  of  Laws, 
5,  6. 

For  Purchase  Money,  Stay  of  Action 
on,  see  Injunction,  5. 

Right  of  Set-Off  in  Action  on,  see  Set- 
off and  Counterclaim. 

1.  The  execution  of  a  renewal  note  in 
consideration  of  the  surrender  of  one  upon 
which  the  signer  was  liable  as  surety  will 
bind  him  as  principal,  as  between  himself 
and  the  payee.    Garrigue  v.  Keller   (Ind.) 

870 
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Defenses. 

Laches  as,  see  Limitation  of  Actions, 

2. 
Availability  of  Defense  of  Recoupment 

though  Affirmative  Action  Barred, 

see  Limitation  of  Actions,  3. 
Removal    of    Bar    of    Limitations,    see 

Limitation  of  Actions,  6. 

2.  One  who  purchases  for  value,  of  a 
creditor,  the  obligation  of  his  debtor  and 
obtains  the  latter's  promissory  note,  pay- 
able to  himself,  as  evidence  of  his  obliga- 
tion, with  full  knowledge  of  the  considera- 
tion thereof,  and  of  the  facts  which  con- 
dition the  inception  of  the  original  obliga- 
tion, takes  the  note  subject  to  all  the 
defenses  which  existed  against  it  in  the 
hands  of  the  original  creditor.  Williams 
V.  Neely  (C.  C.  App.  8th  C.)  232 

3.  A  partial  failure  of  consideration, 
which  results  from  a  defect  of  title,  is  a 
good  defense  pro  ianto  to  an  action  by  the 
vendor  upon  a  promissory  note  given  for 
the  purchase  price  of  land  which  he  has 
conveyed  with  covenants  of  warranty  and 
against  encumbrances.  Id. 

4.  A  sound  reason,  inhering  in  the  same 
transaction  from  which  a  promissory  note 
springs,  why  the  holder  ought  not,  in  equity 
and  good  conscience,  to  recover  its  face 
value,  is  a  good  equitable  defense  to  it,  al- 
though this  defense  constitutes  neither  an 
offset  nor  a  counterclaim,  nor  an  affirmative 
cause  of  action  against  the  holder  of  the 
note.  Id. 

Notes  and  Briefs. 

Bills  and  notes;  who  considered  innocent 
purcihaser  of;  note  given  for  purchase  price 
of  land;  breach  of  covenants  in  deed  as  de- 
fense to  action  on  note;  right  of  action  on 
bond  given  by  equitable  owner  of  note  as 
defense  to  fustion  on  note.  234 

Effect  of  giving  note  to  secure  interest 
accrued  on  note  previously  given  as 
acknowledgment  of  indebtedness  upon  lat- 
ter; ettect  of  mortgage  given  to  secure 
original  note  as  security  for  second  note 
given  for  interest  on  first  one.  261 

What  law  governs  where  parties  have 
fixed  place  for  performance  ditierent  from 
domicil;  married  woman's  contract  of 
suretyship;  effect  of  admissions  of  maker 
of  note  on  liability  of  surety.  871 

BOARD  OF  TRADE. 

Right  to  Enjoin  Wrongful  Dissemina- 
tion of  Quotation  of  Prices,  see  In- 
junction, 4. 

Effect  of  Carrying  on  Gambling  Trans- 
actions on  Property  Right  in  Price 
Quotations,  see  Pbopebtt. 
69  L.  R.  A. 


BOIUSR. 

Master's  Liability  for  Injury  to  Serv- 
ant by  Explosion  of,  see  Master 
AND  Servant,  3-5. 

BONDS. 

Estoppel  of  Corporation  to  Claim  Pay- 
ment of^  see  Estoppel,  6. 

Of  Corporation,  Conclusiveness  against 
Corporation  of  Judgment  as  to,  see 
Judgment,  4. 

A  statute  requiring  that  all  bonds  for  the 
faithful  performance  of  official  or  fiduciary 
duties,  or  the  faithful  keeping,  applying,  or 
accounting  for  funds  or  property,  with  cer- 
tain exceptions,  must  be  executed  by  a  surety 
company  or  companies,  is  invalid  as  an  inva- 
sion of  the  liberty  to  contract  guaranteed 
by  the  Constitution.  State  ex  rel.  McKell 
V.  Robins    (Ohio)  427 

Notes  and  Briefs. 

Bonds;  when  equity  will  go  above  penal 
sum  of.  234 

Action  on ;  impossibility  of  performance  of 
condition  as  defense;  where  impotoibility 
arises  through  act  of  obligor.  285 

Statute  requiring  all  surety  bonds  to  be 
signed  by  surety  company.  428 

BOULEVARD. 

Condemnation  of  Land  for,  see  Eminent 

Domain,  4,  5. 
Sufficiency  of   Title  of   Statute  as   to, 

see  Statutes,  4 

BREACH. 

Of  Contract;  Malicious  Procurement 
of,  see  Case. 

BRIBERY. 

Power  of  Legislature  to  Expel  Member 
for,  before  Conviction,  see  Legis- 

liATUBE,  4. 

1.  The  solicitation  of  a  bride  does  not 
constitute  an  attempt  to  accept  or  receive  a 
bribe.     State  v.  Bowles  (Kan.)  176 

2.  The  solicitation  of  a  bribe  is  not  pun- 
ishable as  a  crime  by  the  laws  of  Kansas. 

Id. 

Btni«DING    AJn>    I.OAN    ASSOCIA- 
TIONS. 

1.  A  statute  which  confers  power  on  build- 
ing and  loan  associations  ''to  assess  and  col- 
lect from  members  and  depositors  such  dues, 
fines,  interest,  and  premium  on  loans  made, 
or  other  assessments,  as  may  be  provided  for 
in  the  constitution  and  by-laws;"  and  which 
further  provides  that  "such  dues,  fines,  pre- 
miums, or  other  •  assessments  shall  not  be 
deemed  usury,  although  in  excess  of  the  legal 
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rate  of  interest," — is  not  in  conflict  with 
Ohio  Const,  art.  2,  I  26,  requiring  all  laws  to 
h^ve  a  uniform  operation,  or  art.  1,  S  2,  for- 
bidding the  grant  of  special  privileges  or  im- 
munities. Cramer  v.  Southern  Ohio  L.  &  T. 
Co.  (Ohio)  416 

Premlmns. 

2.  The  premium  for  a  loan,  if  reasonable 
in  amount,  need  not  be  ascertained  by  com- 
petitive bidding  for  precedence  in  obtaining 
the  loan,  but  it  may  be  fixed  at  the  uniform 
rate  by  the  constitution  and  by-laws  of  the 
association,  under  a  statute  empowering 
building  and  loan  associations  to  impose  such 
premiums  or  assessments  as  may  be  pro- 
vided for  in  the  constitution  and  by-laws, 
and  exempting  such  associations  from  the 
operation  of  the  usury  laws.  Id. 

Notes  and  Bbiefb. 

Building  and  loan  associations;  validity 
of  statute  exempting  from  operation  of  usury 
laws;  mutuality  as  essential  principle  of 
building  association.  417 

BUHiDINGS. 

License  to  Use  Stairway  on  Outside  of, 
see  License,  3. 

BURDEN  OF  PROOF. 

See  Evidence,  4-7. 

BURGIiART. 

By  One  Apparently  Assisted  by  Detec- 
tive, see  Criminal  Law,  1-3. 

Notes  and  Briefs. 

Burglary;  criminal  liability  when  insti- 
gated by  private  detective  with  approval  of 
proprietor  of  place  burglarized.  406 

Necespity  of  instruction  as  to  law  on  cir- 
cumstantial   evidence    on    prosecution    for 

197,  207 

BUSINESS* 


Notes  and  Bbiefs. 
Business;  what  constitutes. 
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CARRIERS. 

Duty  and  liability  am  to  passengers. 

Questions  for  Jury  as  to  Safety  of  Exit, 
see  I'BiAL,  7. 

1.  Livery-stable  keepers  are  not  within  the 
rule  that  common  carriers  of  passengers  are 
bound  to  exercise  extraordinary  care  for  the 
safety  of  their  passengers.  Stanley  v.  Steele 
(Conn.)  561 

2.  Whether  or  not  a  livery-stable  keeper  is 
liable  to  a  patron  for  an  injury  due  to  a 
defect  in  the  neck  yoke  of  the  carriage  fur- 
69  L.  R.  A. 


nished  by  him  depends  upon  whether  it  was 
discoverable  by  the  exercise  of  such  care  as 
is  usually  exercised  by  persons  of  ordinary 
prudence  in  the  conduct  of  such  business. 

Id. 

3.  A  carrier  cannot  delegate  to  another  the 
duty  of  seeing  that  the  means  of  egress  from 
its  terminal  grounds  are  reasonably  safe. 
Cotant  V.  Boone  Suburban  R.  Co.    (Iowa) 

982 

4.  A  railway  company  which  expressly  or 
by  implication  invites  its  passengers  to  use 
a  stile  over  a  wire  fence  in  leaving  its 
grounds  is  bound  to  use  at  least  ordinary 
care  in  seeing  that  it  is  fit  for  the  purpose 
intended,  although  the  stile  was  not  erected 
by  it,  and  the  defective  part  is  not  on  its 
property,  but  where  it  has  no  right  to  go  to 
make  inspection  or  repairs.  Id. 
Contributory  negligenoe  of  passenger. 

Question  for  Jury  as  to,  see  Tbial,  7. 

5.  Passengers  have  a  right  to  assume  that 
means  of  egresB  from  the  carrier's  terminal 
grounds  are  reasonably  safe.  Id. 
liability  as  to  bagsage. 

6.  The  checking  of  baggage  to  destination 
upon  a  through  ticket  to  transport  the  pas- 
senger over  roads  of  initial  and  connecting 
carriers  will  render  the  initial  carrier  liable 
for  its  loss  on  a  connecting  line.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  v.  Washington 
(Ark.)  65 

7.  A  steamship  company  is  not  entitled  to 
a  limitation  of  its  liability  for  loss  of  pas- 
sengers  and  baggage  through  the  sinking  of 
its  vessel,  where  its  crew  could  not  under- 
stand the  language  of  its  officers,  and  were 
not  drilled  in  the  launching  of  the  boats,  so 
that  after  the  accident  but  one  boat  was  suc- 
cessfully launched,  although  there  was  time 
enough  to  launch  them  all  had  proper  orders 
been  given  and  obeyed,  and  the  statute  pro- 
vides that  no  steamer  carrying  passengers 
shall  depart  from  any  port  unless  she  shall 
have  in  her  service  a  full  complement  of 
licensed  officers,  and  a  full  crew  sufficient  at 
all  times  to  manage  the  vessel.  Re  Pacific 
Mail  S.  S.  Co.  (C.  C.  App.  9th  C.)  71 
Dnty  and  liability  as  to  freight. 

Proximate  Cause   of  Loss,  see  Proxi- 
mate Cause,   1. 

8.  It  is  the  duty  of  a  common  carrier  to 
whom  goods  are  delivered  for  transporta- 
tion, to  forward  them  promptly,  and  with- 
out unreasonable  delay,  to  their  destina- 
tion. Bibb  Broom  Com  Co.  v.  Atchison,  T. 
&  S.  F.  R.  Co.   (Minn.)  509 

9.  A  carrier  who  negligently  and  carelessly 
delays  a  shipment  is  liable  for  the  loss,  where 
the  goods  are  overtaken  in  transit  and  dam- 
aged by  an  act  of  God  which  would  not  have 
caused  the  damage  had  there  been  no  delay, 
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even  though  the  act  of  God  could  not  rea- 
sonably be  anticipated;  and  this  is  true 
whether  the  goods  are  in  their  nature  per- 
ishable or  nonperishable.  Id. 
GoTemmental  control;  discrlmiiut- 
tlon. 

10.  A  carrier  uiay  at  any  time  change  its 
policy  as  to  furnishing  shippers  of  a  certain 
commodity  privileges  which,  under  the  law, 
it  is  not  bound  to  extend  to  them.  Central 
of  Ga.  R.  Co.  V.  Augusta  Brokerage  Co. 
(Ga.)  119 

11.  That  a  discrimination  by  a  carrier 
against  a  particular  commodity  is  dictated 
by  the  business  interests  of  the  carrier,  and 
really  affects  but  a  single  shipper,  does  not 
make  it  unlawful.  Id. 

12.  Discrimination  against  shippers  only, 
and  not  against  commodities,  is  forbidden  by 
the  rule  promulgated  by  the  railroad  com- 
mission of  Georgia  that  carriers,  ''in  the 
conduct  of  their  intrastate  business,  shall 
afford  to  all  persons  equal  facilities  in  the 
transportation  and  delivery  of  freight."    Id. 

13.  Unjust  discrimination  against  ship- 
pers engaged  in  interstate  commerce,  as  to 
the  matter  of  issuing  through  bills  of 
lading  or  furnishing  reshipping  facilities  at 
terminal  points  within  the  state  of  Georgia, 
does  not  constitute  a  violation  of  rule  36  of 
the  Georgia  railroad  commission  that  car- 
riers in  their  intrastate  business  shall  aiford 
to  all  persons  equal  facilities  in  the  trans^ 
portation  and  delivery  of  freight.  Id. 

14.  A  discrimination  by  a  carrier  against 
cotton  seed,  by  refusing  to  issue  through 
bills  of  lading  or  to  furnish  its  cars  to  con- 
necting carriers  in  order  that  shipments 
may  be  carried  to  ultimate  destination  with- 
out reloading  at  terminal  points,  is  noi;  un- 
lawful, provided  all  shippers  of  that  com- 
modity are  treated  alike.  Id. 

Notes  and  Bbiefs. 

Carriers;  liability  of  initial  carrier  for 
loss ;  where  through  ticket  is  issued.  65 

Limitation  by  steamship  company  of  its 
liability  for  loss;  when  justified;  statute 
requiring  crew  sufficient  at  all  times  to 
manage  vessel.  71 

Duty  to  ship  beyond  terminus  of  its  own 
line;  right  to  discriminate  against  certain 
commodity.  120 

liability  of,  for  loss  of  goods  which,  be- 
cause of  delay  in  forwarding,  are  overtaken 
and  destroyed  by  act  of  vjod.  609 

Duty  to  furnish  medical  care  and  treat- 
ment to  injured  passenger.  513 

Liability  for  injury  to  passenger;  by  mis- 
conduct of  servant;  sleeping  car  companies. 

643 
69  L.  R.  A. 


Duty  to  keep  stile  used  as  exit  from 
ground  safe;  where  carrier  did  not  erect 
stile,  and  it  is  on  land  of  other  party;  care 
of  passenger  in  using  exit.  983 

CASE. 

See  also  Conspiracy. 

The  malicious  procurement  of  a  breech  of 
contract  of  employment,  resulting  in  dam- 
age where  the  procurement  was  during 
the  subsistence  of  the  contract,  is  an  action- 
able wrong.  Employing  Printers  Club  v. 
Dr.  Blnsser  Co.  (Ga.)  90 

0A8H  DIVIDEHBB. 

Right  of  Life  Tenant  as  to*  see  Life 
Tenants,  3-6. 

CHICKEN  HOUSE. 

As  Nuisance,  see  Nuisances. 

CHOSE  IN  ACTION. 

Rights  of  Assignee  of,  see  Absignment. 

CIRCXTMSTANTIAI.  EVIDENCE. 

Necessity    of    Instruction    as    to,    see 
Trial,  12. 

CIiOUD    ON    TITIiE. 

Notes  and  Bbiefs. 

Cloud  on  title;  jurisdiction  of  equity  of 
suit  to  remove  cloud  on  title  to  land  in  other 
state  or  country.  682 

COAI.. 

Duty  of  One  Mining  to  Leave  Surface 
Support,  see  Mines. 

COMBINATIONS. 

Injunction  against,  see  Injunction,  2. 
See  also  C<3NSPibact. 

Notes  and  Bbiefs. 

Combinations;  illegal  combination  to  con- 
trol prices  and  restrict  competition;  at- 
tempt to  injure  person  by  inducing  em- 
ployees to  break  their  contracts  with  him; 
right  of  party  to  protection  where  he  was 
a  former  member  of  the  combination;  right 
to  enforce  illegal  rules  and  regulations 
against  former  member.  91 

COMMERCE. 

See  also  Cabbiers,  13. 

1.  A  statute  requiring  merchants  licensed 
to  sell  grain  on  commission  to  render  a 
true  statement  to  the  consignor  within 
twenty-four  hours  of  making  a  sale,  showing 
the  grain  sold,  price  received,  name  and  ad- 
dress of  purchaser,  and  the  date,  hour,  and 
minute  when  sold,  with  vouchers  for 
charges,   and   expenses,   is   not  unoonstitu- 
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tional  as  an  interference  with  interstate 
commerce,  though  applying  to  shipments 
from  beyond  as  well  as  from  within  the 
state.     State  v.  Edwards   (Minn.)  667 

2.  Railroad  companies  engaged  in  inter- 
state commerce  are  subject  to  a  state  statute 
making  railroad  companies  liable  for  in- 
juries to  employees  on  account  of  the  negli- 
gence of  others  having  control  or  direction 
of  them,  so  long  as  Congress  does  not  deal 
with  that  subject.  Peirce  v.  Van  Dusen 
(C.  C.  App.  6th  C.)  706 

Notes  and  Bbiefs. 

Commerce ;  interstate ;  statute  regulating 
sales  of  grain  by  commission  merchants  as 
interference  with;  what  constitutes  inter- 
state commerce;  right  to  require  license  for 
conducting  in  state  business  originating 
outside  of.  668 

COMMISSION    MERCHANTS. 

See  Factors. 

COMMON  I.AW. 

Rule  in  Shelley's  Case  as  Fart  of,  see 
Real  Property,  1. 

Notes  and  Briefs. 

Common  law;  implied  changt*  of,  by  stat- 
ute. 354 

COMPLAINT. 

See  Pleading,  3-5. 

CONBmONS  SUBSEQUENT. 

See  Real  Property,  3-8. 

CONDONATION. 

Of  Adultery  as  Justification  for  Filing 
Bill  to  Review  Divorce  Decree,  see 
Review,  3. 

CONFESSION. 

See  Evidence,  16. 

CONFIJCT  OF  ZJLWS. 

1.  The  validity  and  interpretation  of  the 
contract,  as  well  as  the  rule  measuring  the 
damages  arising  upon  its  breach  and  the 
company's  liability  therefor,  are  to  be  deter- 
mined by  the  laws  of  the  state  where  a  tele- 
gram is  filed  for  transmission  in  case  the 
points  of  inception  and  termination  are  in 
different  states.  Hanicock  v.  Western  U. 
Teleg.  Uo.   (N.  C.)  403 

2.  Delivery  of  notes  into  the  mail,  to  be 
forwarded  to  another  state  in  accordance 
with  the  understanding  between  maker  and 
payee,  completes  the  delivery  so  as  to  make 
the  contract  one  to  be  governed  by  the  laws 
of  the  state  where  the  postofiice  is  located. 
Garrigue  v.  Keller  (Ind.)  870 
69  L.  R.  A. 


As  to  marriace. 

3.  The  marriage  of  a  ward,  solemnized  in 
a  sister  state  where  it  is  valid,  is  not  void 
because  no  license  was  procured  with  the 
consent  of  the  guardian,  as  required  by  the 
laws  of  his  domicil,  nor  because  such  laws 
render  void  all  his  contracts.  Ex  parte 
Chace   (R.  I.)  493 

4.  The  marriage  of  a  ward,  valid  where 
made  in  a  sister  state,  must  be  regarded  as 
valid  at  his  domicil,  although  it  would  not 
have  been  so  had  it  been  solemnized  there 
because  of  statutory  limitation  of  his  right 
to  contract.  Id. 
As  to  married  woman's  liability. 

5.  That  a  note  for  the  payment  of  which  a 
married  woman  becomes  surety  is  made  pay- 
able in  a  state  where  such  contract  is  invalid 
will  not,  although  the  suit  is  brought  in 
that  state,  defeat  her  liability  if  the  contract 
was  valid  at  her  domicil,  where  it  was 
executed.    Garrigue  v.  Keller    (Ind.)      870 

6.  A  contract  of  suretyship  against  a  mar- 
ried woman,  which  is  valid  in  the  state 
where  made,  is  not  unenforceable  in  another 
state,  as  violative  of  its  public  policy,  merely 
because  its  statutes  forbid  her  to  bind  her- 
self by  such  a  contract.  Id. 

Notes  and  Bbiefs. 

Conflict  of  laws;  as  to  damages  for  negli- 
gence in  sending  telegram;  controlling  ef- 
fect of  law  of  state  in  which  contract 
made.  403 

As  to  negotiable  paper ;  as  to  contracts  of 
married  women.  870 

CONNEOTINO  CARRIERS. 

Liability  of,  see  Cabbiebs,  6. 

CONSENT. 

To  Burglary  by  Owner  of  Building,  see 

Cbikinal  Law,  3. 
To  Sale  of  Liquor  to  Minor,   see  Ix. 

TOXICATINO    LiQUOBS. 

CONSIDERATION. 

Marriage  a«,  see  Contbacts,  2. 

CONSPIRACY. 

1.  A  combination  of  two  or  more  persons 
to  injure  one  in  his  trade  by  inducing  his 
employees  to  break  their  contract  with  him, 
or  to  decline  to  oontinue  longer  in  his  em- 
ployment, is,  if  it  results  in  damage,  action- 
able. Employing  Printers*  Club  v.  Dr. 
Blosser  Co.    (Ga.)  90 

2.  A  former  member  of  an  illegal  combi- 
nation, whose  connection  with  it  was 
severed  before  the  filing  of  the  suit,  will 
not  be  denied  the  protection  of  a  court  of 
equity    against    an     illegal    act    of    such 
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combination  because  of   his   previous   con- 
nection therewith.  Id. 

Notes  and  Bbdsfs. 

Conspiracy;  to  injure  person's  business 
by  inducing  employees  to  break  their  con- 
tracts; injunction  to  restrain;  where  party 
injured  was  formerly  a  member  of  the  il- 
legal combination.  91 

CONSTITimOirAI.  UkW. 

Power  of  Legislature  to  Create  and  De- 
stroy Counties,  see  Counties. 

Relation  of  Court  to  Legislative  De- 
partment, see  CouBTS,  4,  5. 

Validity  of  Statute  for  Cleaning  and 
Repair  of  Drainage  Ditches,  see 
Drains  and  Sewebs;  Eminent 
Domain,  8. 

Authorizing  Abandonment  of  Con- 
demnation Proceeding  as  Impair- 
ing Substantial  Right,  see  Emi- 
nent Domain,  10. 

Power  of  Legislature  to  Expel  Member, 
see  Legislatube. 

Who  may  Question  Constitutionality 
of  Statute,  see  Statutes,  1. 

Special  Legislation,  see  Statutes,  7. 

Constitutionality  of  Tax  Measures,  see 
Taxes. 

Constitutionality  of  Statute  Permit- 
ting Use  of  Voting  Machine,  see 
Voters  and  Elections. 

1.  Acts  inconsistent  with  the  spirit  of 
the  Constitution  are  as  much  prohibited  by 
its  terms  as  are  acts  specifically  enumer- 
ated and  forbidden  therein.  McDonald  v. 
Doust  (Id.)  220 
Personal  liberty  and  security. 

2.  Personal  liberty  includes  not  only 
freedom  from  physical  restraint,  but  also 
the  right  "to  be  let  alone;"  to  determine 
one's  mode  of  life, — whether  it  shall  be  a 
life  of  publicity  or  of  privacy;  and  to  order 
one's  life  and  manage  one's  affairs  in  a 
manner  that  may  be  most  agreeable  to  him, 
80  long  as  he  does  not  violate  the  rights  of 
others  or  of  the  public.  Pavesich  v.  New 
England  L.  Ins.  Co.   (Ga.)  101 

3.  Personal  security  includes  the  right 
to  exist,  and  the  right  to  the  enjoyment  of 
life,  while  existing,  and  is  invaded  not  only 
by  a  deprivation  of  life,  but  also  by  a  de- 
privation of  those  things  which  are  neces- 
sary to  the  enjoyment  of  life  according  to 
the  nature,  temperament,  and  lawful  desires 
of  the  individual.  Id. 
Eqnal  protection  or  prlTilegcs. 

Special  Privileges  to  Loan  Association, 
see  Building  and  Loan  Associa- 
tions, 1. 

4.  Railroad  corporations  are  persons 
69  L.  R.  A. 


within  the  constitutional  provisions  as  to 
equal  privileges  and  immunities  of  citizens 
and  the  equal  protection  of  persons.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Montgomery 
(Ind.)  875 

5.  The  exemption  of  municipal  corpora- 
tions from  a  statute  making  other  corpora- 
tions liable  to  a  servant  for  negligence  of  a 
fellow  servant  does  not  make  the  statute  in- 
valid. Id. 

6.  A  constitutional  provision  requiring  all 
laws  of  a  general  nature  to  have  a  uniform 
operation  throughout  the  state  is  not  vio- 
lated by  Ohio  act  April  2,  1890,  relating  to 
the  liability  of  railroad  companies  for  in- 
juries to  employees,  since  it  applies  to  all 
railroad  corporations  operating  railroads 
within  the  state,  and  to  all  of  a  common 
class  of  railroad  employees.  Peirce  v.  Van 
Dusen  (C.  C.  App.  6th  C.)  705 

7.  No  unconstitutional  discrimination 
between  resident  and  nonresident  owners 
of  land  along  the  line  of  a  ditch  is  made 
by  a  statute  permitting  any  rtoident  owner, 
when  the  ditch  needs  cleaning,  to  petition 
therefor  under  a  section  which  simply  re- 
quires a  sworn  statement  of  such  necessity 
to  be  made  to  the  county  auditor,  while 
nonresident  owners  can  only  petition  for 
such  improvement  under  a  section  which 
requires  application  to  be  made  to  the 
county  commissioners,  and  the  giving  of  a 
bond  for  the  payment  of  costs  if  the  appli- 
cation is  not  granted.  Taylor  v.  Crawford 
(Ohio)  805 
Dne  process  of  law. 

Requiring  Automobile  to  Carry  Num- 
ber as  Violation  of  Provision  as  to, 

see  AtTTOMOBILES,    1. 

Necessity  of  Indictment  by  Grand  Jury, 
see  Cbiminal  Law,  4. 

8.  Property  is  not  taken  wituout  due  pro- 
cess of  law  by  Neb.  Comp.  Stat.  1901,  chap, 
77,  art.  1,  S$  39,  40,  requiring  railroad 
property  to  be  valued  and  assessed  by  one 
assessing  body,  and  the  aggregate  value 
distributed,  on  a  mileage  basis,  to  the  vari- 
ous counties,  cities,  towns,  etc.,  through 
which  the  road  runs.  State  ex  rel.  Morton 
V.  Back  (Neb.)  447 

9.  A  person  upon  whose  property  an 
assessment  for  cleaning  out  a  drainage 
ditch  is  laid  is  not  deprived  of  his  prop- 
erty without  due  process  of  law,  where  the 
assessment  is  fixed  by  the  county  surveyor 
after  examining  the  sewer  to  ascertain 
whether  the  work  is  necessary,  and  esti- 
mating the  cost,  and  a  report  of  his  exam- 
ination and  estimate  must  be  returned  to 
the  county  auditor,  who  appoints  a  day 
for  hearing  the  report,  of  which  due  notice 
is  given  to  all  interested  parties,  and  the 
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auditor  may  make  such  changes  in  the  as- 
sessment as  he  deems  just,  while  any  person 
aggrieved  has  a  remedy  under  Ohio  Rev. 
Stat.  1892,  S  5848,  providing  for  an  injunc- 
tion to  restrain  the  illegal  levy  or  collec- 
tion of  taxes  and  assessments.  Taylor  v. 
Crawford  (Ohio)  805 

10.  Though  an  ordinance  prohibiting  the 
storage  of  explosive  oils  in  large  quantities 
within  the  corporate  limits  happens  to  have 
the  eifect  of  putting  an  end  to  a  business, 
and  of  rendering  valueless  certain  struc- 
tures used  in  connection  with  the  business, 
its  enforcement  will  not  constitute  a  depriv- 
ing of  property  without  due  process  of  law, 
when  the  circumstances  justify  its  adop- 
tion as  a  police  regulation.  Crowley  v. 
Ellsworth  (La.)  '  276 

Notes  and  Bbiefs. 

Constitutional  law;  weight  to  be  given 
to  contemporaneous  construction  of  Consti- 
tution. 184 

Construing  Constitution;  power  of  legis- 
lature limited  only  by  express  provisions; 
what  justifies  courts  in  setting  aside  enact- 
ment of  legislature;  powers  and  duties  of 
local  authorities  as  to  public  roads  and 
levy  of  taxes;  held  solely  by  delegation 
from  general  assembly.  915 

Right  of  legislature  to  coolish  county  in 
existence  at  time  state  is  admitted  to 
Union;  right  to  change  county  seat;  re- 
fusal of  court  to  consider  extent  of  infringe- 
ment of  Constitution;  any  infringement, 
however  slight,  fatal.  221 

Validity  of  statute  providing  that,  if 
jurisdiction  of  offense  be  in  two  counties, 
accused  shall  be  tried  in  county  where  first 
arrested.  271 

What  constitutes  due  process;  denial  of 
due  process  because  party  is  in  contempt  of 
court.  312 

Validity  of  retrospective  laws  not  im- 
pairing obligation  of  contracts  or  of  the 
nature  of  ex  post  facto  laws;  right  to 
change  form  of  remedy;  where  cause  of 
action  has  already  arisen;  vested  right  of 
party  to  damages  for  land  taken  for  public 
use;  where  damages  have  not  been  estab- 
lished in  mode  pointed  out  by  law;  stat- 
utory right  to  lien  as  vested  right;  vested 
right  to  costs.  314 

Scope  of  police  power;  right  to  pursue 
lawful  calling;  what  constitutes  property; 
power  of  legislature  to  delegate  to  munici- 
palities regulation  of  street  traffic.         346 

Police  power;  right  to  prohibit  injurious 
or  hazardous  business.  350 

Necessity  that  legislation  should  not  be 
imequal  or  partial;  statute  requiring  all 
69L.  R.  A. 


surety  bonds  to  be  signed  by  surety  com- 
panies; constitutional  right  to  make  and 
enforce  contracts;  right  to  receive  prop- 
erty not  absolute.  428 

Powers  and  privileges  of  l^islature; 
right  of  senate  to  expel  member;  meaning 
of  due  process  of  law.  557 

Requirement  of  uniformity;  making 
railroad  companies  liable  for  injuries  to 
employees  by  superior  servants.  706 

What  constitutes  a  "taking"  ox  property, 
for  which  compensation  must  be  made;  for- 
bidding use  of  land  near  parkway  for  ad- 
vertising purposes;  no  vested  right  to  be 
exempt  from  police  regulations.  817 

Statute  making  all  corporations,  except 
municipal,  liable  for  injury  to  employee  by 
fellow  servant;  making  void  contract  by 
corporation  for  release  from  liability >  for 
n^ligence  of  fellow  servant;  what  class- 
ification of  business  constitutional;  act  in- 
valid as  to  some  persons  embraced  in  pro- 
visions invalid  as  to  all;  necessity  of  uni- 
formity and  equal  privileges;  depriving 
owner  of  property  of  one  of  its  attributes 
as  depriving  him  of  his  property;  inter- 
ference with  right  to  contract.  876 

CONSTRUCTIVE  POSS£SSIOH. 

See  Adverse  Possession. 

CONTEMPT. 

Enforcing  Order  for  Support  of  Insane 
Person  by  Proceedings  for,  see 
Incompetent  Persons,  2. 

A  plaintiff  in  an  equity  case  has  no  ab- 
solute right  to  proceed  with  the  trial  while 
he  is  in  contempt  of  court  for  refusal  to 
obey  an  order  which  can  be  enforced  by 
mandamus.  Campbell  v.  Justices  of  Su- 
perior Court  (Mass.)  311 

Notes  and  Bbiefs. 

Contempt;  refusal  to  permit  plaintiif  to 
proceed  with  trial  while  in  contempt  of 
court  for  refusal  to  obey  orders;  as  denial 
of  due  process  of  law.  312 

CONTINGENT  REMAINDER. 

Outstanding,  Recovery  for  Improve- 
ments on  Breach  of  Covenant  of 
Seisin  by,  see  Iscpbovements. 

CONTRACTS. 

Maliciously  Procuring  Breach   of,   see 

Case. 
Conflict  of  Laws  as  to,  see  Conbxict 

OF  Laws. 
By  Corporation,  see  Cobporations,  1-6. 
Measure    of   Damages    for    Breach    of, 

see  Damages,  1-7. 
Impairing  Obligation  of,  see  Eminent 

Domain,  10. 
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Showing  Completed  Agreement  Satis' 
fyiog  Statute  of  Frauds,  see  Evi- 
dence, 8. 

Parol  Evidence  of  Signing  Memoran- 
dum of  Contract  as  Agent  for  Pur- 
chaser, see  Evidence,  15. 

EfTect  of  Permitting  Gambling  Trans- 
actions on  Right  of  Board  of 
Trade  to  Protection  of  Price  Quota- 
tions, see  Injunction,  4. 

Invalidity  of  Limitation  as  to  Time 
for  Suit  on  Policy,  see  Insur- 
ance, 8. 

Validity  of  Parol  License,  see  License. 

Validity  of  Statute  Avoiding  Contract 
for  Relief  from  Liability  for  Fel- 
low Servant's  Negligence,  see  Mas- 
ter AND  Servant,  23,  24. 

Property  Right  in  Price  Quotations  by 
Board  of  Trade  Carrying  on  Gam- 
bling Transactions,  see  Property. 

Spejcific  Performance  of  Oral  Contracts, 
see   Specific  Performance,  2. 

For  Sale  of  Land,  see  Vendor  and  Pur- 
chaser. 

1.  A  covenant  by  a  purcliaser  of  the 
business  and  effects  of  a  corporation,  the 
sale  of  which  is  intended  to  terminate  its 
existence,  to  indemnify  it  from  and  against 
the  contracts  and  engagements  to  wnichthe 
said  vendor  appears  to  be  now  liable,  and 
also  all  claims  and  demands  on  account  of 
the  same  oontracts  and  engagements,  does 
not  cover  a  claim  by  the  president-manager 
of  the  corporation  to  salary  for  the  time 
subsequently  accruing,  where  it  was  found- 
ed merely  on  the  fact  that  he  had  been 
elected  president,  and  there  was  no  contract 
that  the  services  and  salary  should  con- 
tinue for  any  specified  time.  Busell  Trim- 
mer Co.  V.  Coburn  (Mass.)  821 
Gonjiideratioii. 

2.  Marriage  is  a  valuable  consideration 
sufficient  to  support  a  conveyance  from  hus- 
band to  wife.  Barnum  v.  Le  Master 
(Tenn.)  353 

Partial  performance. 

3.  On  the  termination,  by  the  insolvency 
and  dissolution  of  a  corporation,  of  an  ex- 
ecutory contract  with  it  necessitating,  in  its 
execution,  work,  labor,  and  the  expenditure 
of  money  for  materials,  machinery,  etc., 
and  the  construction  of  roads  and  other 
improvements,  as  well  as  in  carrying  on 
the  work,  the  contractor  is  entitled  to  com- 
pensation for  services  rendered  by  him  in 
pursuance  of  the  contract  until  the  date  of 
its  termination,  and  to  reimbursement  for 
his  actual  and  necessary  outlay  and  ex- 
penses, subject  to  a  deduction  of  all  sums 
paid  to  him  by  the  corporation,  and  of  the 
value  of  such  materials,  machinery,  and 
60  L.  R.  A. 


other  property  on  hand.  Griffith  v.  Black- 
water  Boom  k  L.  Co.  (W.  Va.)  1^ 
RescissioB. 

Of  Mutual  Benefit  Certificate,  see 
Benevolent  Societies. 
4.  A  deed  without  power  of  revocation, 
from  a  parent  who  is  incapacitated  phys- 
ically, and  weak  mentally,  to  his  daughter, 
who  has  for  some  time  had  the  care  of  him. 
made  without  the  benefit  of  competent  and 
independent  advice,  will  be  set  aside  by 
equity.     Slack  v.  Rees  (N.  J.  Err.  &  App.) 

393 
Notes  and  Briefh. 

Different  instruments  executed  as  evi- 
dences of  different  parts  of  one  transac- 
tion construed  as  one  single  contract.    234 

Contract  of  indemnity;  payment  of  judg- 
ment by  default  or  consent  to  warrant  re- 
covery under;  what  included  in  indemnity 
against  ''claims."  821 

Contract  of  service  for  definite  period: 
assignability  of.  822 

To  release  employer  from  liability  for 
injury  to  servant  through  negligence  of  fel- 
low servant.  876 

Validity  of  agreement  by  corporation  for 
free  passes  and  to  repurchase  stock  sold. 

969 

General  rule  for  interpretation  of;  con- 
struing grants  of  land  and  minerals;  right 
of  surface  owner  to -support.  637 

What  part  performance  will  take  case 
out  of  operation  of  statute  of  frauds;  spe- 
cific performance  of  parol  contract  for  sale 
of  land;  of  contract  by  husband  and  wife 
where  possession  has  been  delivered.        568 

Parol  evidence  to  vary  t^rms  of  writing. 

573 

Statute  of  frauds;  applies  to  executory, 
and  not  to  executed,  contracts.  585 

Necessity  that  memorandum  contain  all 
essentials  in  order  to  satisfy  statute  of 
frauds.  630 

Notice  of  intention  not  to  perform;  ef- 
fect, where  not  accepted  by  other  party,  ai 
a  breach.  803 

Liability  of  third  party  for  maliciously 
inducing  breach  of;  right  of  party  to  illegal 
contract  to  relief  where  he  can  make  out 
case  without  invoking  contract;  validity  of 
contracts  in  restraint  of  trade.  91 

Recovering  for  services  and  expenses  un- 
der a  running  contract  with  corporation 
ended  by  its  insolvency  and  dissolution.  124 

OORPORATIOHS. 

Construction  of  Contract  to  Indemnify 
by  Purchaser  of  Business  of,  see 
Contracts,  1. 
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Estoppel  of,  see  Estoppel,  6. 

Conclusiveness  against,  of  Judgment  as 
to  Corporate  Bonds,  see  Judgment, 
4. 
Rights   of   Life   Tenants   to    Cash   Divi- 
dends, see  Life  Tenants,  3-6. 

Religious  Corporations,  see  Religious 
Societies. 

Taxation  of,  see  Taxes. 

Powers  of,  and  oontraots  by. 

Effect  of  Failure  to  Keep  Tender  Good 
on  Right  to  Compel  Repurchase  of 
Stock,  see  Tendeb. 

See  also  Contbacts,  3. 

1.  A  corporation  has  power  to  make  valid 
contracts  for  the  repurchase  of  its  own 
stock  in  the  absence  of  charter  restrictions. 
Wisconsin  Lumber  Co.  v.  Greene  &  W.  Tel- 
eph.  Co.   (Iowa)  968 

2.  A  corporation  cannot  refuse  to  per- 
form its  contract  to  allow  subscribers  to 
stock  free  passes,  or  to  repurchase  the  stock 
at  the  price  paid,  on  the  ground  that  it  is 
contrary  to  public  policy.  Id. 

3.  A  corporation  cannot  accept  stock 
subscriptions  secured  by  its  officers,  and  re- 
pudiate the  promise  to  take  back  the  stock 
under  certain  circumstances.  Id. 

4.  A  corporation  cannot  refuse  to  carry 
out  its  contract  to  repurchase  the  stock  of 
certain  subscribers  upon  certain  contin- 
gencies on  the  ground  that  other  stock- 
holders were  not  given  the  same  right  to 
return  their  stock;  at  least  where  there  is 
no  showing  of  any  other  prejudice  to  the 
other  stockholders.  Id. 

5.  The  fact  that  a  person  entering  into 
an  executory  contract  with  a  corporation, 
necessitating  in  its  execution  the  expendi- 
ture of  money  and  labor,  is  a  director  of 
the  corporation,  does  not  affect  his  right, 
upon  the  termination  of  the  contract  by  the 
insolvency  and  dissolution  of  the  corpora- 
tion, to  compensation  for  services  rendered, 
and  to  reimbursement  for  expenses  in- 
curred, under  the  contract,  where  the  con- 
tract was  entered  into  openly,  without 
fraud,  and  the  other  directors  and  the 
stockholders  were  fully  informed  of  its 
terms,  and  permitted  it  to  be  partly  ex- 
ecuted without  disapproval.  Griffith  v. 
Blackwater  Boom  &  L.  Co.    (W.  Va.)    124 

6.  A  contractor  who,  under  an  executory 
contract  with  a  corporation,  terminated  by 
its  insolvency  and  dissolution,  has  made 
large  expenditures  in  the  construction  and 
repair  of  river  dams,  bridges,  and  roads 
belonging  to  the  corporation,  for  the  driv- 
ing and  hauling  of  timber,  and  upon  tim- 
ber partially  prepared  for  delivery  under 
the  contract,  is  entitled,  upon  a  sale  of  the 
69  L.  R.  A. 


corporate  property  free  and  discharged 
from  the  contract,  under  a  decree  of  the 
court  directing  it  to  be  offered  for  sale  both 
subject  to  and  free  from  the  contract,  to 
compensation  and  reimbursement  for  his 
services  and  expenditures  out  of  the  assets 
of  the  company,  although  he  afterwards 
purchases  the  corporate  property  and  -ob- 
tains the  benefit  of  such  improvements.  Id. 
Compensation  of  officers. 

7.  Electing  one  president  of  a  corpora- 
tion, and  appointing  him  manager,  do  not 
entitle  him  to  a  salary  for  any  specified 
time.  Busell  Trimmer  Co.  v.  Cobum 
(Mass.)  821 

Notes  and  Bbiefs. 

Corporations;  respective  rights  of  life 
tenants  and  remainder-men  in  stock  div- 
idends; interference  of  court  with  manage- 
ment of  corporate  affairs;  investment  of 
profits  of  corporation  in  permanent  works 
as  a  capitalization  thereof.  76 

Recovering  for  services  and  expenses  un- 
der a  running  contract  with  a  corporation 
ended  by  its  insolvency  and  dissolution: — 
(I.)  Scope  of  note;  (II.)  breaches  of  con- 
tracts in  general;  (III.)  the  measure  of 
damages  in  such  cases;  (IV.)  how  corpora- 
tions are  dissolved;  (V.)  when  dissolution 
is  not  effected;  (VI.)  the  earlier  common- 
law  doctrine  concerning  the  effect  of  disso- 
lution; (VII.)  comment  and  criticism  con- 
cerning it;  (VIII.)  the  trust- fund,  or 
"American,"  doctrine;  (IX.)  the  effects  of 
corporate  dissolution  according  to  modern 
views:  (a)  civil  death;  (b)  upon  litiga- 
tion; (c)  upon  property  and  assets;  (d) 
upon  debts  and  credits;  (e)  upon  contracts 
in  general;  (f)  upon  employment  con- 
tracts: (1)  with  officers;  (2)  with  super- 
intendents; (3)  with  agents;  (4)  with  or- 
dinary employees;  (X)  remedies:  (a)  ab- 
stract; (b)  concrete;  (XI.)  construction 
and  effect  of  statutes;    (XII.)    conclusion. 

124 

Question  whether  a  new  corporation  has 
been  created  or  an  old  one  continued,  a.s 
one  of  intent;  liability  of  religious  cor- 
poration for  debts  of  predecessor.  25G 

COUNTIES. 

Action  to  Enforce  Order  for  Support 
in  Insane  Asylum  in  Name  of,  see 
Incompetent  Persons,  1-2. 

See  also  Constitutional  Law,  Notes 
AND  Briefs. 

1.  The  power  to  create  new  counties,  con- 
ferred on  the  legislature  by  the  Constitu- 
tion, does  not  include  power  to  reorganize 
under  a  new  name  an  old  county  existing 
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at  the  time  of  the  adoption  of  the  Consti- 
tution.   McDonald  v.  Doust  (Id.)  220 

2.  The  legislature  has  no  power  to  de- 
stroy the  counties  recognized  by  the  Consti- 
tution as  organized  and  existing  at  its  adop- 
tion as  legal  subdivisions  of  the  state.     Id. 

3.  A  statute  abolishing  an  existing  coun- 
ty, and  creating  two  new  counties  out  of 
the  same  territory^  and  establishing  a  new 
county  seat  for  each,  is  void  under  the 
Idaho  Constitution,  which  recognizes  the 
counties  existing  at  the  time  of  its  adop- 
tion as  legal  subdivisions  of  the  state,  and 
forbids  the  removal  of  a  county  seat  or  the 
cutting  off  of  territory  without  a  vote  of 
the  people,  and  prohibits  the  reduction  of 
the  territory  of  a  county  below  400  square 
miles.  Id. 

4.  A  county  organization  is  not  a  special 
privilege  or  immunity  within  the  meaning 
of  a  constitutional  provision  that  no  spe- 
cial privilege  or .  immunity  shall  ever  be 
granted  that  may  not  be  altered  or  revoked 
by  the  legislature.  Id. 

COURTS. 

Judicial  Notice  by,  see  Evidence,  1. 
Territorial  limitations. 

1.  A  constitutional  right  to  trial  by  jury 
of  the  vicinage  does  not  prevent  the  trial 
taking  place  in  cither  county,  in  case  a 
crime  is  begun  in  one  and  consummated  in 
another.     Hargis  v.  Parker   (Ky.)  270 

2.  An  accessory  before  the  fact  to  a  mur- 
der in  which  the  wound  is  inflicted  in  one 
county  and  the  injured  person  dies  in  an- 
other may  be  tried  in  either  county,  al- 
though his  acts  are  committed  only  in  the 
former,  under  statutes  providing  that  ac- 
cessories shall  be  liable  to  the  same  pun- 
ishment as  principals,  and  may  be  prose- 
cuted jointly  with  them,  and,  in  icase  of  a 
crime  committed  jointly  in  two  counties  the 
prosecution  may  be  in  either.  Id. 

3.  No  interest  in  real  estate  located  in 
another  state  can  he  vested  in  a  complain- 
ant in  a  divorce  proceeding  by  a  decree 
which  purports  to  deal  directly  with  the 
title  to  the  estate.    Proctor  v.  Proctor  (111.) 

673 
Relation  to  lesislative  department. 

4.  The  court  cannot  supervise  the  exer- 
cise by  the  legislature  of  its  constitutional 
power  to  expel  a  member.  French  v.  Sen- 
ate (Cal.)  556 

5.  The  question  whether  a  general  law 
can  be  made  applicable  to  a  particular  case 
is  for  the  legislature,  and  not  for  the  court, 
to  determine.  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Montgomery  (Ind.)  875 
Superintending  control. 

6.  The  supreme  court  may  exericse  its 
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constitutional  power  to  prevent  an  inferior 
court  from  exceeding  its  jurisdiction,  be- 
fore the  question  of  jurisdiction  has  been 
presented  to  such  court,  where  the  situation 
disclosed  is  such  that  to  take  the  ordinary 
course  would  be  of  itself  to  subject  the 
complaining  party  to  irremediable  loss. 
Hargis  v.  Parker  (Ky.)  270 

7.  The  supreme  court  has  jurisdiction  to 
intervene  by  a  writ  of  prohibition  to  stay 
an  inferior  court  from  proceeding  out  of  its 
jurisdiction,  under  a  constitutional  provi- 
sion empowering  it  to  issue  such  writs  as 
may  be  necessary  to  give  it  a  general  con- 
trol of  inferior  jurisdictions.  Id. 
GonHiot  of  antliority. 

8.  The  court  which  first  acquires  juris- 
diction of  specific  property  by  the  issue  and 
service  of  process  in  a  suit  to  enforce  a 
lien  upon  it,  in  which  it  may  be  necessary 
to  take  possession  or  control  of  it,  retains 
jurisdiction  until  the  end,  free  from  the 
interference  of  any  court  of  co-ordinate 
jurisdiction.  Williams  v.  Neely  (C.  C. 
App.  8th  C.)  232 

9.  A  subsequent  suit  involving  rights  in 
the  same  property,  in  a  court  of  co-ordinate 
jurisdiction,  should  not  be  dismissed,  but, 
before  a  seizure  of  the  property  under  it, 
should  be  stayed  until  the  proceedings  in 
the  earlier  suit  are  terminated,  or  ample 
time  for  their  termination  has  elapsed.    Id. 

10.  The  arrest  at  their  own  instigation, 
for  the  purpose  of  preventing  a  trial  else- 
where, of  persons  accused  of  crime,  by  a 
magistrate  of  the  county  where  the  com- 
mission of  the  crime  is  commenced,  and 
1  binding  them  over  to  await  the  action  of 
thfc  grand  jury,  will  not  prevent  proceedings 
against  them  in  the  county  where  the  crime 
is  consummated,  under  a  statute  providing 
that,  if  the  jurisdiction  of  any  offense  be  in 
two  counties,  the  accused  shall  be  tried  in 
the  county  in  which  he  is  first  arrested. 
Hargis  v.  Parker  (Ky.)  270 
Federal  courts  following  state  deci- 
sions. 

11.  The  Federal  court  is  not  bound  to  fol- 
low a  decision  of  the  courts  of  the  state  in 
which  it  is  sitting,  declaring  that  a  plaintiff 
in  replevin  is  not  bound  to  return  the  prop- 
erty replevied  if  prevented  by  act  of  law, 
which  is  based  not  upon  a  statute,  but  upon 
general  principles.  Three  States  Lumber  Co. 
v.  Blanks  (C.  C.  App.  6th  C.)  283 

Notes  and  Bsmrs. 

Courts;  inherent  power  of  court  over  its 
process.  68 

Refusal  to  interfere  with  co-ordinate  de- 
partments of  government.  557 


Covenant  ;  Criminal  Law. 
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Refusing  to  interfere  with  corporate 
management.  77 

Refusal  to  aid  either  party  to  illegal 
transaction.  91* 

Jurisdiction  of  supreme  court  to  prevent 
-exx^ss  of  jurisdiction  by  inferior  court; 
right  of  justice  having  jurisdiction  of 
charge  to  admit  to  bail;  concurrent  juris- 
•diction  of  prosecution  in  two  or  more  coun- 
ties; jurisdiction  of  justice  residing  nearest 
courthouse  to  issue  warrant  of  arrest  and 
take  bail.  271 

Jurisdiction  limited  to  territorial  limits 
of  state  in  which  established.  674 

COVENANT. 

To  Pay  Rent;  Breach  of,  see  Bank- 
♦  BUPTCT,  6. 

Measure  of  Damages  for  Breach  of,  see 
Damages,  2,  6. 

Right  of  Recovery  for  Construction  of 
Embankment,  see  Eminent  Do- 
main, 7-12. 

Recovery  for  Improvements  on  Breach 
of,  see  Improvements. 

By  Tenant;  Forfeiture  for  Breach  of, 
see  Landlord  and  Tenant,  2. 

Restoration  of  possession  is  an  indis- 
pensable ingredient  of  a  decree  in  equity  in 
favor  of  a  vendee  for  breach  of  a  covenant 
•of  seisin  made  by  an  outstanding  contin- 
ent remainder,  where  his  deed  gave  him  at 
least  a  life  estate,  and  he  has  had  the  ben- 
efit of  possession.  Brannon  v.  Curtis 
(Tenn.)  760 

CRIM INAI«  I«AW. 

Place  of  Trial  of  Crime  Committed  in 
Two  Counties,  see  Courts,  1,  2. 

Effect  of  Arrest  in  Court  of  One  Coun- 
ty for  Purpose  of  Preventing  Trial 
Elsewhere,   see   Courts,    10. 

For  Indictment,  Generally,  see  Indict- 
ment and  Information. 

Power  of  Legislature  to  Expel  Mem- 
ber for  Bribery  before  Conviction, 
see  Legisij^ture,  4. 

See  also  A'ppeal  and  Error,  27. 

Criminal  liability;  apparent  co-oper- 
ation of  deteotive. 

1.  Upon  the  trial  of  one  charged  with 
burglary,  the  mere  fact  that  one  who  was 
])reaent  with  an  assisted  him  in  the  burg- 
lary was  a  detective  is  not  a  defense,  if  the 
•detective  did  not  instigate  the  crime,  and  it 
was  committed,  as  to  every  ingredient  of 
it,  by  the  criminal.  State  v.  Currie  (N. 
D.)   '  405 

2.  The  acts  of  a  detective  who  apparently 
assists  in  a  burglary  for  the  purpose  of  se- 
curing evidence  of  the  same  and  other  of- 
fenses are  not  to  be  imputed  to  the  crim- 
69  L.  R.  A. 


inal,  as  they  are  not  acting  in  a  common 
purpose.  Nevertheless,  if  the  offense  is  com- 
mitted by  the  person  charged,  as  to  every 
element  thereof,  he  may  be  found  guilty, 
notwithstanding  the  (complicity  of  the  de- 
tective. Id, 

3.  The  fact  tliat  the  owner  of  a  building 
to  whom  a  detective  disclosed  that  it  was 
probably  about  to  be  burglarized  by  a  per- 
son named,  with  the  feigned  assistance  of 
himself,  acting  for  the  purpose  of  securing 
evidence  of  the  intended  burglary  and 
other  crimes,  did  not  take  steps  to  prevent 
the  burglary,  but  passively  allowed  it  to 
go  on,  is  not  a  consent  to  the  burglary  that 
will  be  a  defense  to  the  burglar.  Id. 
Neeessity  of  Indictment. 

4.  Indictment  by  a  grand  jury  is  not  nec- 
essary to  due  process  of  law,  so  as  to  pre- 
clude the  institution  of  a  criminal  prose- 
cution by  information.  State  v.  Gugliel- 
mo   (Or.)  466 

5.  Under  a  constitutional  provision  for 
the  constitution  of  a  grand  jury,  which 
empowers  the  legislature  to  modify  or  abol- 
ish it,  provision  may  be  made  for  the  in- 
stitution of  criminal  proceedings  by  in- 
formation without  the  entire  abolition  of 
the  grand  jury.  Id. 
Extent  of  pnnislinient. 

6.  Where  a  statute  prescribes  a  fine  as 
the  punishment  for  giving  liquor  to  minors, 
the  court  has  no  authority  to  impose  im- 
prisonment therefor.  Pressly  v.  State 
(Tenn.)  291 

Notes  and  Briefs. 

See  also  Trial. 

Criminal  law;  proceedings  l)efore  grand 
jur}'  as  part  of  prosecution;  what  consti- 
tutes an  attempt  to  commit  crime;  solici- 
tation as  attempt;  offer  by  public  officer  to 
receive  bribe  as  criminal  offense.  176 

Statute  providing  that,  if  jurisdiction  of 
offense  be  in  two  counties,  accused  shall  be 
tried  in  county  where  first  arrested.        271 

Criminal  liability  where  crime  is  insti- 
gated by  detective  and  consented  to  by  party 
injured.  406 

Criminal  liability  for  violation  of  statute 
without  wrongful  intent.  669 

Right  to  institute  criminal  prosecution 
by  information;  right  of  one  to  preliminary 
examination  before  prosecution  for  crime; 
necessity  that  prosecution  be  instituted  by 
district  attorney;  necessity  that  indictment 
be  signed  by  district  attorney;  power  of  at- 
torney general  at  common  law  to  file  crim- 
inal information  ex  officio  in  case  ol  felony; 
necessity  that  information  be  verified  by 
affidavit;  sufficiency  of  signing  of  name  of 
district  attorney  by  his  deputy.  467 

65 
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CVBTE8T. 

1.  A  fee-simple  estate  is  vested  in  a 
woman  by  a  deed  to  her  and  her  bodylieirs, 
in  which  her  husband  is  entitled  to  curtesy, 
although  the  grant  is  expressly  made  free 
from  his  debts  and  liabilities.  Bingham  v. 
Weller  (Tenn.)  370 

2.  A  man  is  deprived  of  his  curtesy  in- 
terest in  land  by  conveying  it  to  his  wife  to 
her  sole,  separate,  and  exclusive  use,  free 
and  disdiarged  from  all  his  control  and  lia- 
bilities. Id. 

CUSTOM. 

To  Search  Prisoners,  Exclusion  of  Ev- 
idence as  to,  see  Evidence,  24. 

Of  Commission  Merchants,  see  Fac- 
tors, 2. 

-AS  to  who  Shall  Furnish  Scaffolding; 
Effect  of  Servant's  Knowledge  of, 
see  Master  and  Servant,  7. 

DAMAGES. 

Keversal  for  Excessiveness,  see  Ap- 
peal AND  Error,  18. 

Conflict  of  Laws  as  to,  see  Conflict 
OF  Laws,  1. 

Burden  of  Proof  as  to,  see  Evidence,  7. 

Duty  to  keep  dcwn  damasea. 

1.  It  is  the  duty  of  the  injured  party, 
when  a  contract  is  broken,  to  minimize  the 
loss  and  injury,  when  it  is  practicable  to 
do  so  by  a  reasonable  outlay  of  money;  but 
such  outlay  is  to  be  allowed  him  as  a  part 
of  his  damages.  Griffith  v.  Bla<ckwater 
Boom  &  L.  Co.  (W.  Va.)  124 
Homlnal  damages. 

2.  In  an  action  on  contract  for  breach  of 
covenant  to  convey  real  estate  with  war- 
ranty of  title,  where  the  vendor's  title  is 
defective,  only  nominal  damages  can  be  re- 
covered. Gerbert  v.  Congregation  of  the 
Sons  of  Abraham  (N.  J.  Err.  &  App.)  764 
On  contraots. 

Recovery  for  Improvements  on  Breach 
of  Covenant,  see  Improvements. 

3.  When  a  contractor,  by  reason  of  the 
termination  of  a  partly  executed  contract, 
is  entitled  to  compensation  for  services  and 
outlay,  part  of  which  have  been  made  in 
eflfecting  permanent  improvements,  the  serv- 
ice and  expenditures  relating  to  such  im- 
provements are  not  apportioned  between  the 
executed  and  unexecuted  parts  of  the  con- 
tract. Griffith  V.  Blackwater  Boom  &  L. 
Co.  (W.  Va.)  1,24 

4.  A  contractor  who,  in  the  prosecution 
of  work  under  his  contract  for  cutting  logs 
and  hauling  and  driving  them  to  a  mill  by 
means  of  a  railroad,  tramroads,  and  booms 
and  dams  in  a  river,  constructed  by  him  for 
the  purpose,  puts  in  timber  to  the  same 
69  L.  R.  A. 


mill,  by  means  of  the  ^ same  improvements, 
for  others,  not  keeping  separate  accounts  of 
the  expenditures,  may  be  allowed,  upon  an 
inquiry  as  to  the  amount  necessary  to  com- 
pensate him  for  his  services  and  outlay, 
when  he  has  been  prevented  from  complet- 
ing his  contract,  to  charge  up  his  entire 
outlay  on  all  the  work  done,  and  credit  all 
sums  received  on  account  thereof,  when  it 
is  shown  that  all  the  work  was  profitable  so 
far  as  executed,  and  that  the  accounts  can- 
not be  separated.  .  Id. 

5.  To  entitle  an  employee  to  damages 
against  his  employer  for  breach  of  the  con- 
tract by  disposing  of  all  his  property  so 
that  no  more  services  could  be  rendered,  he 
must  show  that-  he  has  not  been  able  to  earn 
an  equal  amount  elsewhere.  Busell  Trim- 
mer Co.  V.  Coburn  (Mass.)  821 

6.  The  rental  value  of  the  premises  dur- 
ing the  possession  of  the  vendee  must  be 
deducted  from  his  recovery  for  breach  of  a 
covenant  of  seisin,  which  is  made  by  an 
outstanding  contingent  remainder,  where 
his  deed  gave  him  at  least  a  life  estate,  and 
the  life  tenancy  has  continued  so  as  to  pre- 
clude the  remainder-men  from  demanding 
rents  for  any  part  of  the  time.  Brannon 
V.  Curtis   (Tenn.)  760 

7.  In  an  action  on  a  contract  to  convey 
unimproved  land  with  warranty  of  title,  to 
recover  damages  for  failure  to  convey,  the 
vendor's  title  proving  defective,  the  value 
of  buildings  placed  on  the  land  by  the  ven- 
dee, without  the  request  of  the  vendor,  be- 
fore the  time  fixed  for  conveyance  has  ar- 
rived, cannot  be  recovered  by  the  vendee. 
Gerbert  v.  Congregation  of  the  Sons  of 
Abraham  (N.  J.  Err.  &  App.)  764 
In  admiralty;  division  of  damages. 

8.  Negligently  sitting  within  the  bight  of 
a  hawser  which  is  subject  to  strain  will 
bring  one  within  the  admiralty  rule  of  ap- 
portionment of  damages  in  case  both  parties 
are  in  fault,  where,  by  reason  of  the  negli- 
gence of  the  vessel,  the  strain  is  put  upon 
the  line  in  such  a  way  that  the  bitt  around 
which  it  runs  gives  way  and  he  is  thrown 
overboard  by  the  sweeping  forward  of  the 
line.  Steam  Dredge  No.  1  (C.  C.  App.  1st 
C.)  295 
For  personal  injuries. 

See  also  supra,  8;  infra,  13. 

9.  Damages  for  future  suffering  because 
of  a  negligent  injury  may  be  allowed  where 
plaintiff  is  still  suffering  at  the  time  of 
trial,  and  experts  testify  that  the  injury 
will  probably  be  permanent.  Cotant  v. 
Boone  Suburban  R.  Co.  (Iowa)  982 
For   deceit. 

10.  In  an  action  to  recover  damages  for 
fraudulent    representations    by    which    the 
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plaintiff  was  induced  to  exchange  real 
property  for  stock  in  a  corporation,  the 
measure  of  recovery,  in  the  absence  of  a 
claim  for  special  or  exemplary  damages,  is 
the  difference  in  value  between  what  was 
received  or  parted  with,  as  the  case  may  be, 
and  what  would  have  been  received  or  part- 
ed with,  had  the  representations  been  true, 
where  he  affirmed  the  contract  after  discov- 
ering the  deceit.     Beare  v.  Wright  (N.  D.) 

•      409 
In  oondenmatloii  proceeding!. 

11.  A  state  statute  acquiescing  in  an  at- 
tempt by  the  Federal  government  to  ac- 
quire land  within  the  state  for  the  use  of 
such  government  does  not  entitle  the  gov- 
ernment to  employ  the  local  rule  of  dam- 
ages as  the  measure  of  its  liability  for  prop- 
erty taken.  Nahant  v.  United  States  (C. 
C.  App.  1st  C.)  723 
Mental  anKnisli. 

12.  Mere  disappointment  and  regret  are 
not  included  in  the  rule  allowing  damages 
for  mental  anguish  upon  failure  of  a  tele- 
graph company  promptly  to  deliver  a  death 
message.  Hancock  v.  Western  U.  Teleg. 
Co.  (N.  C.)  403 

13.  Physical  and  mental  suffering  aris- 
ing out  of  a  personal  injury  may  be  taken 
into  consideration  in  establishing  damages. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mont- 
gomery (Ind.)  875 
Punitive  damasei. 

Necessity    of    Allegations    as    to,    see 
Pleading,  5. 

14.  Pimitive  damages  may  be  allowed  for 
the  cutting  of  trees  upon  the  sidewalk  for 
the  accommodation  of  electric-light  wires, 
in  entire  disregard  of  the  rights  of  the 
abutting  owner,  and  against  his  protest. 
Brown  v.  Asheville  Electric  Co.    (N.  C.) 

631 

Notes  and  Bbiefs. 

Damages;  exemplary;  verdict  for,  not 
set  aside  unless  grossly  excessive.  120 

For  mental  anguish  in  telegraph  cases; 
disappointment  and  regret  not  included  in. 

403 

Measure  of,  for  fraudulent  representa- 
tions. 400 

For  loss  of  hand;  what  deemed  excessive. 

709 

For  breach  of  covenant  as  to  title  in  con- 
tract for  sale  of  real  estate;  where  vendee 
has  placed  improvements  on  property.    761 

DEATH. 

Bank   Paying  Money   out  of   Deposit- 
or's Account  After,  see  Banks,  6. 
60  L.  R.  A. 


Notes  and  Briefs. 

Death;  statutory  right  of  action  for; 
strict  construction  of.  706 

DECEIT. 

See  Fraud. 

DEEDS. 

Setting  aside  in  Equity,  see  Con- 
tracts, 4. 

Interest  Passing  by  Deed  to  Woman 
and  Her  Bodily  Heirs,  see  Cur- 
tesy, 1. 

Delivery. 

Parol  Evidence  of,  see  Evidence,  12,  13. 
See  also  Escrow. 

1.  Even  though  a  valid  delivery  of  a 
deed  had  not  been  made  at  the  time  of  its 
execution,  still  the  grantor  may,  after  he 
has  acquired  complete  knowledge  of  the 
facts  of  the  transaction,  ratify  the  wrong- 
ful taking  of  the  deed  by  the  grantee,  and 
thereby  perfect  the  title.  Whitney  v.  Dew- 
ey  (Id.)  672 

2.  The  delivery  to  the  grantee  of  a  war- 
ranty deed  executed  free  from  any  condi- 
tions or  qualifications  as  to  the  vesting  of 
title  is  absolute,  and  title  vests  at  once, 
although  the  delivery  is  accompanied  by  a 
contemporaneous  parol  agreement  to  the  ef- 
fect that  the  grantee  shall  form  a  corpo- 
ration and  deed  the  property  to  such  cor- 
poration, and  thereupon  pay  the  grantor 
$1,000  cash  and  deliver  to  him  $5,000  worth 
of  first-mortgage  bonds  of  the  corporation 
secured  on  the  property  so  deeded,  and  the 
deed  is  placed  in  the  hands  of  the  grantee 
to  facilitate  such  transaction.  Id. 

3.  A  grantor  cannot,  by  warranty  deed 
absolute  on  its  face,  and  free  from  condi- 
tions or  restrictions,  convey  such  a  title  to 
his  grantee  as  will  enable  the  grantee  to 
pass  a  good  title  to  a  specific  corporation, 
and  at  the  same  time  attach  such  parol 
conditions  to  the  deed  upon  its  delivery  as 
to  preclude  the  grantee  from  transferring 
an  equally  good  title  to  any  other  person 
or  corporation.  id. 

Deicription  of  property. 

4.  A  tract  of  land  is  sufficiently  described 
in  a  deed  by  referring  to  it  by  the  number 
of  its  government  patent,  in  which  it  is 
definitely  described.  Wheeler  v.  Clark 
(Tenn.)  732 

Notes  and  Bbiefs. 

Deed;  how  question  whether  deed  passes 
title  determined;  delivery  of  deed  to 
grantee  as  an  escrow;  right  to  show  that 
deed  absolute  on  its  face  was  delivered  in 
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escrow;  what  constitutes  complete  delivery; 
no  delivery  without  acceptance;  presump- 
tion of  acceptance  by  grantee.  573 
Conditions  in;  condition  subsequent;  re- 
version of  title  for  breach  of;  necessity  of 
re-entry  or  some  equivalent  act  to  revest 
title;  effect  of  acceptance  of  deed  and  pos- 
session of  land  to  bind  grantee  to  condi- 
tions; necessity  of  demand  of  performance 
of  condition;  waiver  of  condition;  effect  of 
breach  followed  by  re-entry  on  interthedi- 
ate  rights  acquired  by  third  parties;  strict 
construction  of  condition;  grantor  only  en- 
titled to  take  advantage  of  breach ;  effect  of 
conveyance  to  third  party  before  re-entry; 
waiver  of  condition  subsequent;  by  silent 
acquiescence  in  grantee's  failure  to  per- 
form.                                                            840 

DEFENSE. 

Discharge  in  Bankruptcy  of  Individ- 
ual Partner,  in  Action  against 
Firm,  see  Bankruptcy,  8. 

To  Note,  see  Bills  and  Notes,  2-4. 

Apparent  Co-operation  in  Burglary, 
see  Criminal  Law,  1-3. 

In  Action  for  Replevin,  see  Replevin, 
7. 

Availability  of  Defense  that  Statute  is 
Unconstitutional  as  to  Other  Cor- 
porations, see  Statutes,  1. 

DEFINITIOlf. 

Established     Business.     See     Eminent 

Domain,  13. 
Gross     Negligence.     See     Nkqlioence, 

2. 
IjegAtee.    See   Insurance,   5. 
Relative.    See  Insurance,  4. 

DEI«IVERT. 

Of  Deed,  see  Deeds,  1-3;  Escrow; 
Evidence,   12,   13. 

DEBCURItER. 

Notes  and  Briefs. 

Demurrer;  filing  of,  as  wi^iver  of  right 
to  file  motion  to  strike  paragraphn  of  an- 
swer; motion  to  strike  as  performing  office 
of  demurrer.  960 

DEPOSIT. 

See  Banks. 

DEPUTY. 

District  Attorney;  Notice  of  Appoint- 
ment of,  see  Evidence.  3. 

Of  District  Attorney;  Signing  of  In- 
formation by,  see  Indictment 
and  Information,  2-4. 

Of  District  Attorney;    Oath   to   Infor- 
mation   by,    see    Indictment    and 
Information,  7. 
69  L.  R.  A. 


DERRICK. 

Proximate  Cause  of  Injury  by  Fall  of 
Derrick,  see  Proximate  Cause,  3. 

DETECTIVE. 

Apparent  Co-operation  by,  in  Burg- 
lary, see  Criminal  Law,   1-3. 

DIRECTION  OF  VERDICT. 

See  Trial,  20. 

DIBCttARGE. 

In  Bankruptcy,  see  Bankruptcy,  7,  8. 

DIBCRIMINATIOir. 

By  Carrier,  see  Carriers.  11-14. 

Against  Nonresidents,  see  Constitu- 
tional Law,  7. 

In  Ordinance,  see  Municipal  Corpo- 
rations, 2. 

In  Water  Rates,  see  Waters,  3-5. 

DISMISSAL. 

Of  Action,  see  Action  or  Suit,  3. 

DISTRICT     ATTORNEY. 

Judicial  Notice  of  Appointment  of 
Deputy,  see  Evidence,  3. 

Signing  of  Information  by  Deputy,  see 
Indictment  and  Information. 
2-4. 

Oath  to  Information  by,  see  Indict- 
ment AND   Information,  7. 

DIVIDENDS. 

Rights  of  Life  Tenant  as  to,  see  Life 
Tenants,  3-6. 

DIVORCE. 

Power  of  Courts  over  Land  in  Other 
State,  in  Action  for,  see  Courts, 
•      3. 

Condonation  of  Adultery  as  Justifica- 
tion for  Filing  Bill  to  Review  De- 
cree for.  see  Review,  3. 

As  Revocation  or  I^pse  of  Legacy  to 
Wife,  see  Wiixs.   3.  4. 

Sufficiency  of  Service  on  Defendant  in 
Suit  for,  see  Writ  and  Process. 

See  also  IU'sband  and  Wife,  Notes 
AND  Briefs. 

DOCUMENTART  EVIDENCE. 

See   Evidence,    8-11. 

DOMICII.. 

The  tenij)orary  absence  from  the  state  of 
one  domiciled  there  will  not  be  held  a 
change  of  residence,  unless  to  the  factum 
of  residence  elsewhere  be  added  the  animus 
manendi:  for  a  domicil.  having  once  been 
acquired,  continues  until  a  new  one  is 
actually  acquired  ant  mo  et  facto.  Watkin- 
son  V.  Wfttkinson  (N.  J.  Err.  &  App.)     397 
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Notes  and  Briefs. 

Domicil;  what  necessary  to  constitute 
change  of.  397 

DONATION. 

To  Aid  in  Construction  of  Public 
Roads,   see   Appropriations. 

DRAFTS. 

Payment  on  Forged  Draft,  see  Banks, 
3-9. 

DRAINS  AND  SEWERS. 

Discrimination  against  Nonresidents 
as  to,  see  Constitutional  Law, 
7. 

Due  Process  in  Assessment  for  Clean- 
ing out  Drainage  Ditch,  see  Con- 
stitutional Law,  0. 

Statute  for  Cleaning  Drains  as  Tak- 
ing of  Private  Property  for  Pub- 
lic Use,  see  Eminent  Domain,  8. 

Requiring  Connection  of  Gutters  and 
Water  Spouts  on  Buildings  with 
Drainage  System,  see  Waters,  2. 

1.  The  legislature  may  constitutionally 
confer  upon  county  auditors  and  surveyors 
power  to  receive  petitions  for  the  clean- 
ing of  drainage  ditches,  and,  upon  receipt 
of  such  a  petition,  to  examine  the  ditch 
and  pass  upon  the  necessity  of  cleaning  it, 
estimate  the  expense  and  apportion  the 
cost  thereof  according  to  benefits  among 
the  landowners  along  the  line  of  the  ditch 
who  were  assessed  for  the  original  con- 
struction thereof,  and  appoint  a  day  for  a 
hearing  of  the  matter,  and  give  notice 
thereof  to  all  parties  affected  by  the  assess- 
ment, after  which  the  auditor  shall  enter 
upon  a  journal  the  assessments,  as  ap- 
proved by  him,  and  plaice  such  assessment 
upon  the  duplicate  against  the  land  upon 
which  they  are  assessed.  Taylor  v.  Craw- 
ford   (Ohio)  805 

2.  That  no  discretion  to  determine 
whether  the  improvement  is  for  the  public 
health,  convenience,  or  welfare  is  vested 
in  any  officer  or  tribunal  by  a  statute  pro- 
viding for  the  cleaning  and  repair  of  drain- 
age ditches,  and  the  assessment  of  the  cost 
thereof  upon  the  parties  who  were 
assessed  for  the  original  construction  of 
each  ditch,  does  not  render  it  unconstitu- 
tional, since  all  questions  as  to  the  public 
health,  convenienx?e,  and  welfare  must  have 
been  settled  by  the  original  proceedings  for 
the  establishment  of  the  ditch.  Id. 

Notes  and  Bbiefs. 

Drains  and  ditches;  maintenance  of 
drainage  ditches.  805 
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DRUNKENNESS. 

Effect  of,  on  D^ree  of  Care  Required, 
see  Negligence,  7. 

DUE  PROCESS  OF  ZJLW. 

See  Constitutional  Law,  8-10. 

EASEMENTS. 

Distinction  between  License  and,  see 
License. 

Notes  and  Briefs. 

Easements;  creation  by  parol.  568 

As  property.  723 

EUSGTION  OF  REMEDIES. 

See  Action  ob  Suit,  1,  2. 

ELEOTRICAI*    USES     AND     APPLI- 
ANCES. 

Authority  to  Erect,  in  Highway,  see 
Highways,  1,  2. 

ELECTRIC   RAILWAYS. 

See  Street  Railways. 

EMBEZZLEMENT. 

Notes  and  Briefs. 
Embezzlement ;  what  constitutes.  701 

EMINENT  DOMAIN. 

Railroad  Company's  Right  to  Continue 
to  Enjoy  Property  after  Forfeit- 
ure for  Breach  of  Condition  Sub- 
sequent, see  Real  Property,  8. 

L  The  doctrine  that,  if  a  railroad  com- 
pany takes  possession  of  land  for  a  public 
way,  the  owner  thereof  not  objecting,  the 
latter  will  be  presumed  to  have  consented 
thereto,  and  impliedly  agreed  to  accept  a 
just  compensation  therefor,  and  consented 
to  rely  upon  the  statutory  method  of  ob- 
taining the  same,  has  no  application  to  a 
case  where  the  rights  of  the  parties  are 
defined  by  a  written  instrument.  Magin- 
nis  V.  Knickerbocker  Ice  Co.  (Wis.)  833 
What  may  be  taken. 

2.  The  right  to  fish  in  an  inland  lake  in 
New  Jersey  cannot  be  separated  from  the 
ownership  of  the  lake,  .  and  taken  under 
the  power  of  eminent  domain.  Albright  v. 
Sussex  County  L.  &  P.  Com.  (N.  J.  Err.  & 
App.)  768 
For  what  purpoie* 

Question  for  Jury  as  to,  see  Trial,  3. 

3.  The  establishment  of  a  railroad  as 
a  purely  private  enterprise  cannot  be 
legitimately  aided  by  the  power  of  eminent 
domain.  Maginnis  v.  Knickerbocker  Ice 
Co.   (Wis.)  833 

4.  The  legislature  may  authorize  a  mu- 
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nicipal  corporation  to  condemn  for  park 
purposes  and  boulevard  land  near  to,  but 
outside  of,  its  corporate  limits.  Memphis 
V.  Hastings  (Tenn.)  750 

5.  The  condemnation  of  land  for  a  boule- 
vard connecting  public  parks  is  not  unlaw- 
ful on  the  ground  that  it  is  for  mere  -con- 
venience or  pleasure,  not  for  necessity.  Id. 
Wliat  constitutes  a  taking. 

6.  Forbidding  the  use  of  land  near  a 
park  or  park  way  for  advertising  purposes 
amounts  to  a  taking  of  it  for  public  use, 
for  which  compensation  must  be  made. 
Com.  V.  Boston  Advertising  Co.    (Mass.) 

817 

7.  The  wharfage  and  reclamation  rights 
of  the  owTier  of  land  on  a  cove  leading  off 
from  a  river  are  not  destroyed  or  impaired 
by  the  construction  of  an  embankment 
across  the  mouth  of  the  cove.  Richards  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Conn.)    929 

8.  A  statute  providing  for  the  cleaning 
of  drainage  ditches  and  the  assessment  of 
the  cost  thereof,  according  to  benefits,  upon 
the  parties  along  its  line  who  were  assessed 
for  the  cost  of  its  original  construction, 
does  not  take  private  property  for  public 
use  without  compensation,  since  the  prop- 
erty occupied  by  the  ditch  was  taken  by 
its  original  construction,  when  the  parties 
along  its  line  whose  lands  were  taken  had 
ample  opportunity  to  obtain  compensation. 
Taylor  v.  Crawford   (Ohio)  805 

Riglit  to  compensation. 

Applying  Local   Rule   of   Damages    in 
Federal    Court,   see  Damages,    11. 

9.  An  amendment  to  a  city  charter  au- 
thorizing the  condemnation  of  land  out- 
side the  city  limits  for  park  purposes  is 
not  invalid  for  not  providing  compensa- 
tion to  the  owner  of  the  land  taken,  where 
it  provides  that  the  proceedings  for  the 
exercise  of  the  power  of  condemnation  shall 
be  the  same  as  that  now  provided  by  law 
for  the  taking  of  private  property  for  pub- 
lic use,  and  the  charter  of  the  city  incorpo- 
rates within  itself  the  general  condemna- 
tion statutes  of  the  state.  Memphis  v. 
Hastings    (Tenn.)  750 

10.  The  statutory  right  to  have  damages 
for  land  the  fee  of  which  is  taken  for  pub- 
lic use  assessed  and  paid  in  money  is  a 
substantial  right  which,  after  the  proceed- 
ings have  progressed  so  far  that  the  fee 
has  passed,  cannot  be  impaired  by  the  pas- 
sage of  a  statute  authorizing  the  abandon- 
ment of  the  land,  and  directing .  that  the 
fee  shall  revest  in  the  former  owner,  and 
the  fact  thereof  be  considered  in  reduction 
of  the  damages  to  be  awarded.  Hellen  v. 
Medford    (Mass.)  314 

11.  Waiver  of  the  right  to  have  the 
69  L.  R.  A. 


whole  damages  for  land  the  fee  of  which  is 
taken  for  public  use  assessed  and  paid  in 
money  will  be  effected  by  the  agreement 
of  the  former  owner  of  the  land  that,  if  the 
proceedings  are  abandoned  for  his  benefit, 
and  the  title  revested  in  him,  his  damage 
will  be  very  light,  if  any.  Id. 

12.  No  recovery  can  be  had  by  the  owner 
of  land  on  a  oove  leading  off  from  a  river 
for  interference  with  his  right  of  access 
from  his  land  to  the  river  by  the  construc- 
tion of  a  railroad  track  across  the  mouth 
of  the  cove,  where  the  access  is  not  en- 
tirely cut  off,  and,  because  'of  the  limited 
extent  of  the  cove,  and  the  shallowness  of 
its  waters,  the  right  is  not  essentially  im- 
paired. Richards  v.  New  York,  N.  H.  & 
H.  R.  Co.   (Conn.)  929 

13.  A  farmer  who  supports  his  family 
from  the  products  of  the  farm,  and  for 
many  years  has  sold  his  surplus  in  a  neigh- 
boring town,  has  an  established  business 
within  the  meaning  of  a  statute  authoriz- 
ing the  construction  of  a  water-supply 
reservoir  upon  the  site  of  the  town,  and 
providing  compensation  for  any  estab- 
lished business  thereby  destroyed,  although 
he  has  no  regular  route  or  customers,  or 
anything  in  the  nature  of  good  will.  Allen 
V.  Com.   (Mass.)  599 

14.  The  value  of  sewer  and  water  pipes 
owned  by  a  municipal  corporation,  and 
laid  under  streets  which  are  taken  by  the 
Federal  government  under  its  power  of 
eminent  domain  for  an  entirely  different 
use,  must  be  paid  to  the  municipality. 
Nahant  v.  United  States  (C.  C.  App.  1st 
C.)  723 

Notes  and  Bbiefs. 

Eminent  domain;  vested  right  of  party 
to  have  damages  for  land  taken  for  public 
use  paid  in  money;  validity  of  statute 
authorizing  abandonment,  and  directing 
fee  to  revest  in  former  owner;  right  to  ob- 
tain market  value  of  land  taken.  314 

Statute  providing  compensation  for  in- 
jury to  established  business;  what  consti- 
tutes "business."  599 

Power  of,  inherent  in  United  States; 
ijiking  city  property  by;  right  of  city  to 
compensation  for;  easement  as  property 
for  which  compensation  may  be  claimed; 
recovery  of  value  of  sewer  and  water  pipes 
in  city  street  taken  by  Federal  govern- 
ment. *  723 

Power  of  municipalities  to  take  prop- 
erty by;  right  to  compensation  therefor; 
condemning  land  for  parks  and  park  ways. 

750 


Employers*  Liability  Act — Establishbd  Business. 
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Right  to  take  land  under,  for  private 
railroad.  844 

EMPLOYERS'  UABILITT  ACT. 

See  Master  akd  Sbbvant,  19-24. 

XNCUMBBANCE. 

Eight  to  Open  Highways  over  Prop- 
erty as,  see  Vendor  and  Pur- 
chaser, 4. 

"EQUAI.      PROTECTION       OF       THE 
ULWS. 

See  Constitutional  Law,  4r-7, 

EQUITY. 

1.  The  adequate  remedy  at  law  which 
will  deprive  a  court  of  equity  of  jurisdic- 

*tion  must  be  a  remedy  as  certain,  com- 
plete, prompt,  and  efficient  to  attain  the 

•ends  of  justice  as  the  remedy  in  equity. 
Williams  v.  Neely  (C.  C.  App.  8th  C.)    232 

2.  If  a  person  conveys  property  to  an- 
other, coupled  with  a  condition  the  breach 
of  which  will^  if  taken  advantage  of,  cause 
■the  title  to  revert  to  him,  the  condition 
being  to  secure  the  payment  of  money,  or 
the  performance  of  an  obligation  the  breach 
•of  which  can  be  fairly  measured  in  money 
by  some  established  rule,  the  particular 
thing  to  be  done,  or  the  particular  time  of 
the  doing  thereof,  not  being  made  essen- 
tial and  of  the  very  essence  of  the  con- 
tract, under  some  circumstances  a  court 
of  equity,  by  an  arbitrary  rule  of  construc- 
tion peculiar  to  that  jurisdiction,  may 
say  the  parties  did  not  intend  the  full 
effect'  of  their  language,  but  purposed  to 
liave  the  condition  stand  as  security  for 
the  performance  of  the  obligation  or  the 
payment  of  an  equivalent  in  money.  Ma- 
•ginnis  v.  Knickerbocker  Ice  Co.   (Wis.) 

833 
Notes  and  Briefs. 

Equity;  doctrine  of  clean  hands;  juris- 
diction to  protect  property  right  in  stock 
•quotations;  where  illegal  transactions  are 
-permitted  to  be  conducted  in  exchange 
liall.  63 

Refusal  to  aid  either  party  to  illegal 
transaction.  01 

Jurisdiction  of  equity  over  suits  affecting 
real  property  in  another  state  or  country: — 
(I.)  In  general;  jurisdiction  limited  to  suits 
in  personam;  (II.)  conditions  of  jurisdic- 
tion: (o)  necessity  of  proper  case  for  equit- 
able intervention  ;  (b)  ability  to  grant  ef- 
fective relief  by  a  decree  in  personam  the 
-criterion  of  jurisdiction;  (c)  nonresidence 
of  defendant  as  affecting  jurisdiction;  {d) 
-discretion  as  to  exercising  jurisdiction; 
(III.)  particular  subjects  of  jurisdiction: 
*69  L.  R.  A. 


(a)  creation  and  enforcement  of  trusts;  sub- 
stitution of  trustees;  (&)  suit  for  specific 
performance;  (c)  suit  to  remove  cloud  up- 
on title;  to  cancel  void  mortgage;  (d)  fore- 
closure of  mortgage  or  other  lien;  (e)  suit 
to  redeem;  (f)  suit  to  reform  deed;  or  to 
have  deed  declared  a  mortgage;  (g)  relief 
frpm  fraud:  (1)  as  between  parties  or 
privies;  (2)  as  between  one  party  and 
creditors  of  the  other;  (h)  injunction;  (i) 
accounting  and  incidental  relief  by  requi- 
sition of  conveyance;  {j)  partition;  {k)  ap- 
pointment of  receiver;  (1)  miscellaneous; 
(IV.)  form  of  relief;  effect  and  enforcement 
of  decree;   (V.)  summary.  673 

Equitable  relief  against  forfeiture  of  es- 
tate:—  (I.)  General  rules;  (II.)  conditions 
precedent;  (III.)  forfeiture  will  be  relieved 
when  compensation  can  be  made:  (a)  in 
general;  (&)  forfeiture  to  secure  payment 
of  money:  (1)  general  rule;  (2)  grant  or 
devise  on  condition  of  support;  (3)  grant 
or  devise  on  condition  of  payment  of  money; 
(4)  nonpayment  of  rent;  (6)  nonrenewal  of 
lease;  (6)  nonpayment  of  taxes;  (7)  fail- 
ure to  remove  encumbrance;  (IV.)  fraud, 
accident,  mistake;  (V.)  effect  of  conduct  of 
obligee;  (VI.)  collateral  covenants:  {a)  in 
general;  (&)  failure  to  improve  or  repair; 
(c)  failure  to  insure;  (d)  copyholds;  (f) 
mining  leases;  (VII.)  condiUons  against 
marriage;  (VIII.)  after  forfeiture  declared ; 
(IX.)  statutory  forfeiture;  (X.)  statutory 
jurisdiction.  833 

Jurisdiction  of  action  to  enforce  forfeiture 
of  estate ;  of  action  to  remove  cloud  on  title 
by  canceling  conveyance  after  condition 
broken.  840 

Jurisdiction  to  relieve  from  forfeiture  of 
estate.  868 

Refusal  to  take  charge  of  and  administer 
trust  when  properly  administered  by  trus- 
tee. 921 

ESCROW. 

Parol  Evidence  as  to,  see  Evidence,  13. 

A  deed  absolute  on  its  face  cannot  be  de- 
livered to  the  grantee  therein  named,  to  be 
by  him  held  in  escrow;  and  a  delivery  which 
purports  to  be  such  will  operate  as  absolute 
and  freed  from  all  parol  conditions,  and 
title  will  vest  at  once.  Whitney  v.  Dewey 
(Id.)  672 

Notes  and  Briefs. 

Escrow ;  delivery  of  deed  to  grantee  as  an 
escrow.  •  573 

ESTABLISHED  BUSINESS. 

What   Constitutes,   see   Eminent   Do- 
main, 13. 
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ESTOPPEIi. 

Of  Depositor  to  Hold  Bank  Liable  after 
Payment  to  Unauthorized  Person, 
see  Banks,  8. 

Of  Corporation,  see  Corporations,  3. 

By  Judgment;  Burden  of  Proof  as  to, 
see  Evidence,  4,  5. 

By  Prior  Judgment;  Admissibility  of 
Evidence  in  Opposition  to  Plea  of, 
see  Evidence,  22. 

Of  Insurance  Company,  see  Insurance, 
6. 

Of  Beneficiary  of  Condition  in  Convey- 
ance of  Land,  see  Real  Property, 
3. 

As  Basis  of  Waiver,  see  Waiver. 

1.  One  who  consigns  grain  to  a  commis- 
sion merchant  for  sale  on  commission  is  not 
estopped  to  repudiate  a  purchase  of  the 
g^ain  by  the  consignee  himself  unless  he 
acquiesces  therein  and  ratifies  it  after  being 
fully  informed  of  the  entire  transaction,  in- 
cluding a  subsequent  sale  at  a  profit.  State 
V.  Edwaras  (Minn.)  «67 
Of  marriecl  woman. 

2.  A  married  woman  is  estopped  to  set  up 
the  invalidity  of  a  contract  by  herself  and 
her  husband  for  the  sale  of  their  homestead 
because  of  failure  to  comply  with  certain 
statutory  provisions,  as  a  defense  to  a  suit 
for  specific  performance,  where  the  purchaser 
has  taken  possession,  and  paid  the  purchase 
price,  and  made  valuable  improvements,  with 
the  full  knowledge  and  consent  of  the  wife. 
Grice  v.  Woodworth  (Id.)  584 
By  legal  prooeedinKe. 

3.  A  plaintiflf  in  replevin  who  obtains  ac- 
tual possession  of  property  seized  under  the 
writ  is  estopped  from  claiming  that  the  writ 
was  wrongfully  executed,  upon  a  proceeding 
to  assess  damages  against  him  for  seizure 
of  property  upon  which  he  had  no  rightful 
claim.  Three  States  Lumber  Co.  v.  Blanks 
(C.  C.  App.  6th  C.)  283 

4.  A  plaintiff  in  replevin  who  took  into 
his  possession,  under  the  writ,  lumber  to 
which  he  was  not  entitled,  cannot  plead,  in 
defense  of  his  liability  to  return  the  prop- 
erty, that  he  had  caused  it  to  be  sold  to 
satisfy  his  own  claim  for  salvage  in  recov- 
ering and  preser>nng  the  property,  after  the 
vessel  on  which  it  was  stored,  while  in  his 
possession,  had  sunk.  Id. 

5.  One  filing  a  bill  for  relief  from  a  for- 
feiture, at  law,  of  a  lease,  will  not  be  heard 
to  contend  that  the  entry  of  the  landlord  was 
invalid  because  there  was  no  forfeiture, 
(rordon  v.  Richardson   (Mass.)  867 

6.  A  decree  for  defendant  in  an  auction  to 
compel  the  surrender  of  corporate  bonds  to 
a  corporation  which  had  succeeded  to  the 
rights  of  the  one  which  issued  them,  on 
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ohe  ground  that  they  had  been  wrongfully^ 
transferred  by  one  in  whose  hands  they  hact 
been  placed  for  n^otiation  for  the  benefit 
of  the  corporation,  will  estop  the  corporation 
plaintiff,  in  a  subsequent  suit  to  foreclose- 
the  mortgage  by  which  the  bonds  are  secured,, 
from  setting  up  that  they  had  been  paid,  or 
that  the  present  plaintiff's  grantor  was  pres- 
ent when  the  corporation  that  issued  the 
bonds  transferred  its  property  to  the  pres- 
ent defendant,  and  knew  that  the  latter  un- 
derstood that  it  was  acquiring  the  property 
free  from  the  lien  of  the  mortgage,  since 
these  were  matters  which  should  have  been 
tried  in  the  former  suit.  Ruckman  v. 
Union  Ry.   (Or.)  480 

7.  One  who  piircha^tes  mortgaged  premises 
subject  to  the  mortgage,  but  without  as- 
suming the  debt,  after  limitations  have  be- 
gun to  run  against  foreclosure  by  force  of  a 
stipulation  in  the  mortgage  that  failure  to 
pay  at  maturity  any  one  of  a  series  of  note* 
secured  thereby,  together  with  nonpayment 
of  taxes  due,  shall  mature  the  entire  debt, 
does  not,  by  payment  of  such  overdue  taxes, 
estop  himself  from  pleading  the  statute  of 
limitations  as  a  defense  to  an  a/;tion  to 
foreclose  the  mortgage.  Snyder  v.  Miller 
(Kan.)  250 

Notes,  and  Briefs. 

Estoppel;  of  insurance  company  to  claim 
forfeiture  of  policy  for  nonpayment  of  pre- 
mium by  retaining  and  attempting  to  col- 
lect overdue  premium  note.  264 

Of  one  advising  another  to  purchase,  prop- 
ertv  without  mentioning  lien,  to  assert  lien. 

481 

To  assert  secret  equities.  57.> 

To  dispute  validity  of  sale  after  accepting 

benefits;   of  married  woman  by  fraudulent 

acts.  58.> 

To  clainj  ownership  of  material;  as  mixed 

question  of  law  and  fact.  900 

EVIDENCE. 

Of  Title  of   Plaintiff  in   Replevin,  see^ 
Replevin,  1,  2. 
Judicial  notiee. 

Of  Proceedings  by  Ijegislature  for  Ex- 
pulsion of  Member,  see  Legi.si^- 
TURE,  5. 

1.  The  court  will  take  judicial  notice  of 
the  fact  that  many  automobiles  may  be- 
driven  at  a  speed  of  at  least  40  miles  per 
hour.    People  v.  Schneider  (Mich.)  345* 

2.  ITie  district  court  of  any  county  i* 
obliged  to  take  judicial  notice  of  an  execu- 
tive order  upon  the  attorney  general  to  ap- 
pear and  prosecute  criminal  proceedings- 
there;  and  such  authority  need  not  be  ex~ 
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pressed  on  the  face  of  an  indictment  which 
he  signs.     State  v.  Bowles   (Kan.)  176 

3.  Proof  of  the  appointment  of  a  deputy 
district  attorney  who  signed  an  informa- 
tion is  not  necessary  to  render  it  valid,  since 
the  court  is  presumed  to  be  cognizant  of  such 
appointment  and  of  the  powers  of  the  ap- 
pointee. State  V.  Guglielmo  (Or.)  466 
Burden  of  proof. 

4.  The  burden  of  proof  is  upon  a  party 
pleading  a  judgment  as  an  estoppel  to  sus- 
tain the  plea  by  showing  that  the  particu- 
lar matter  in  controversy  was  necessarily  or 
actually  determined  in  the  former  litigation. 
Draper  v.  Medlock   (Ga.)  483 

5.  One  who  pleads  a  judgment  as  an  es- 
toppel must  prove  that  the  particular  matter 
in  controversy  was  actually  decided  in  the 
former  litigation  in  accordance  with  his  con- 
tention, where  it  appears  from  the  record 
that  several  issues  were  involved  in  the 
former  litigation,  and  the  verdict  and  judg- 
ment do  not  clearly  show  that  this  particu- 
lar issue  was  then  decided.  Id. 

6.  One  charging  that  water  rates  imposed 
upon  his  property  are  unreasonable  has  the 
burden  of  establishing  that  fact.  Souther 
v.  Gloucester  (Mass.)  309 

7.  One  claiming  damages  for  delay  in  the 
preparations  for  interment  of  his  relative  be- 
cause of  failure  promptly  to  deliver  a  tele- 
gram has  the  burden  of  showing  that  the 
preparations  would  have  been  made  had  the 
telegram  been  promptly  delivered,  and  such 
fact  will  not  be  presumed.  Hancock  v. 
Western  U.  Teleg.  Co.  (N.  C.)  403 
Doovnieiitary  evidenoe. 

8.  A  signed  but  undelivered  lease  may  be 
given  in  evidence  to  show  an  agreement  upon 
the  details  of  a  lease  pursuant  to  the  terms 
of  a  previously  signed  memorandum  in  writ- 
ing of  an  oral  agreement  for  a  lease,  in  or- 
der thereby  to  establish  that  the  two  writ- 
ings, taken  together,  show  a  completed  agree- 
ment upon  the  terms  of  the  lease  so  as  to 
satisfy  the  statute  of  frauds.  Charlton  v. 
Columbia  Real  Estate  Co.  (N.  J.  Err.  & 
A  pp.)  394 

9.  After  a  memorandum  book  has  been  in- 
troduced in  evidence  without  objection  no 
obejction  will  lie  to  its  use  as  evidence,  or 
to  a  witness  using  it  as  a  basis  for  the  facts 
t(>  which  he  testifies,  on  the  ground  that  he 
did  not  make  the  entries.  Manchester  As- 
sur.  Co.  V.  Or^on  R.  &  Nav.  Co.  (Ore.)  475 

10.  If  the  memoranda  of  inspection  of 
engines  prepared  by  the  men  in  charge  of 
that  work  and  filed  in  the  office  of  the  rail- 
road company  have  been  lost,  and  the  facts 
with  regard  to  the  inspection  forgotten  by 
them,  such  facts  may  be  proved  by  the  intro- 
duction in  evidence  of  a  transcript  of  such 
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memoranda,  entered  by  the  proper  clerk  in 
a  book  kept  for  that  purpose,  accompanied 
by  his  testimony  and  that  of  the  inspectors,, 
showing  that  inspections  were  made  and 
properly  entered  in  the  book.  Id. 

11.  The  record  of  a  prior  conviction  of 
theft,  based  upon  a  plea  of  guilty,  is  admis- 
sible in  a  prosecution  for  burglary,  wher& 
the  taking  alleged  in  both  cases  is  the  same. 
Season  v.  State  (Tex.  Crim.  App.)  19 J 
Parol  evidenoe. 

12.  Parol  evidence  is  admissible  to  show 
delivery  of  a  deed.    Whitney  v.  Dewey  (Id.) 

572 

13.  Parol  evidence  is  inadmissable  to  show 
that  a  deed  delivered  to  the  grantee  and  ab- 
solute on  its  face  shall  take  effect  only  upon 
the  performance  of  some  condition  or  the- 
happening  of  some  contingency  unexpressed 
therein.  Id. 

14.  Parol  evidence  cannot  be  introduced  to- 
prove  a  warranty  that  a  machine  will  do- 
particular  work  as  rapidly  or  economically 
as  some  other  specified  machine,  where  thfr 
written  contract  of  sale  is  silent  on  the  sub- 
ject. Davis  Calj-x  Drill  Co.  v.  Mallory  (C. 
C.  App.  8th  C.)  973 

15.  Parol  evidence  is  admissible  to  show 
that  the  one  who  signed  a  memorandum  for 
the  sale  of  goods  necessary  to  satisfy  the 
statute  of  frauds  acted  as  agent  for  the  one 
who  is  seeking  to  enforce  the  contract,  so 
as  to  permit  him  to  maintain  the  action. 
Usher  v.  Daniels  (N.  H.)  62» 
Confessloni. 

16.  That  accused  was  not  admonished  does 
not  destroy  the  effect  of  a  judicial  confession 
in  the  nature  of  a  plea  of  guilty  in  a  prose- 
cution for  a  misdemeanor.  Reason  v.  State 
(Tex.  Crim.  App.)  19a 
Res  t^emttB, 

17.  Admissions  by  a  sen^ant  who  has  com- 
mitted a  trespass,  made  a  day  after  the  tres- 
pass and  only  remotely  connected  therewith, 
are  not  admissible  in  evidence  as  a  part  of 
the  res  gestce,    Clancy  v.  Barker  (Neb.)  642 

18.  Evidence  of  expressions  of  pain  and 
suffering,  made  by  an  injured  person  at  the^ 
time  of  or  shortly  after  the  injury  is  admis- 
sible as  part  of  the  res  gestw.     Rideout  v. 
Winnebago  Traction  Co.   (Wis.)  601 

19.  Declarations  of  a  train  conductor  tend- 
ing to  show  that  his  negligence  caused  an 
injury  to  an  employee  whose  hand  was 
caught  between  cars  is  admissible  as  part  of 
the  res  gestw  when  made  as  he  met  the  in- 
jured man  with  his  hand  still  bleeding,  im- 
mediately after  he  had  come  from  between 
the  cars,  and  had  walked  only  six  or  seven 
car  lengths  toward  the  engine.  Peirce  v. 
Van  Dusen  (C.  C.  App.  6th  C.)  705 
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J>eelarations;  threats. 

20.  That  threats  made  by  one  on  trial  for 
murder  to  kill  his  victim  were  made  a  year 
-or  eighteen  months  before  the  homicide  does 
not  render  evidence  of  them  inadmissible. 
State  V.  Coleman  (Mo.)  381 
Relevancy  and  materiality. 

See  also  New  Trial,  2. 

21.  Upon  trial  of  an  action  for  false  im- 
prisonment plaintiff  may  testify  that  he  felt 
humiliated  by  the  arrest.  Mumford  v.  Star- 
jnont  (Mich.)  350 

22.  Evidence  offered  in  opposition  lo  a 
plea  of  estoppel  by  a  prior  judgment,  which 
shows  that  in  the  former  litigation  the  par- 
ties alleged  to  be  estopped  by  the  judgment 
therein  sought  so  to  amend  their  pleading  as 
to  have  the  question  in  controversy  in  the 
subsequent  litigation  determined,  and  that 
the  court  disallowed  such  amendment,  is  ad- 
missible.   Draper  V.  Medlock  (Ga.)  483 

23.  It  is  not  error  to  exclude  evidence,  in 
•an  action  by  a  motorman  for  false  impris- 
onment for  attempting  to  run  cars  against 
the  orders  of  the  municipal  authorities,  to 
the  effect  that  plaintiff  was  subsequently 
complimented  by  his  employer  for  his  effort 
to  do  so.    Mumford  v.  Starmont  (Mich.)  350 

24.  The  exclusion  of  evidence  as  to  a  cus- 
tom to  search  prisoners  is  not  error  in  an 
action  for  wrongful  arrest,  where  plaintiff 
^vas  not  searched.  Id. 

Notes  axd  Bbiefs. 

Evidence;  burden  of  proof  on  owners  of 
vessel  to  show  that  loss  of  life  or  sinking  of 
ship  did  not  arise  from  insufficiency  of  crew. 

72 

Burden  of  proof  to  establish  waiver  of  for- 
feiture of  insurance  policy.  270 

Action  in  admiralty  for  alleged  negligent 
injuries;  burden  of  proof  as  to  negligence 
and  freedom  from  contributory  negligence. 

293 

Presumption  of  due  care  on  part  of  per- 
«on  injured.  189 

Burden  of  proving  that  employee  acted 
within  scope  of  employment  in  committing 
injur}'.  646 

In  action  by  injured  employee;  burden  of 
proof  to  show  insufficiency  of  inspection  of 
■appliances.  798 

Presumption  that  grantor  used  words  with 
intent  to  give  them  meaning  which  law  has 
attached  thereto.  954 

Circumstantial;  necessity  of  instruction 
as  to.  193 

Parol ;  to  vary  terms  of  written  contract ; 
to  establish  trust;  admissibility  of  declara- 
«9  L.  R.  A. 


tions  of  party  against  his  title  under  deed; 
presumption  of  acceptance  of  deed.  573 

Parol;  to  establish  identity  of  sum  em- 
bodied in  note  given  for  interest  with  inter- 
est due  upon  pre-existing  debt,  and  that  it 
was  given  for  that  debt.  261 

Admissibility  of  record  of  former  con- 
viction; where  state  fails  to  show  defend- 
ant had  been  properly  admonished  before 
pleading  guilty.  194 

Of  verdict  of  coroner's  jury  in  homicide 
case;  effect,  on  competency  of  evidence  of 
threats,  of  remoteness.  382 

Admissibility  of  admissions  of  maker  of 
note  who  is  not  making  defense  against  sure- 
ty; when  not  made  in  her  hearing.  871 

Of  confession  obtained  by  direct  or  im- 
plied promise.  406 

Hight  of  witness  to  use  memoranda  to  re- 
fresh memory;  admissibility  of  book  in 
which  memoranda  have  been  entered;  evi- 
dence of  other  fires  set  by  engines  other  than 
that  causing  fire  in  question.  476 

Admissibility  of  admissions  and  declara- 
tions made  at  time  of  accident;  as  part  of 
res  gestcB,  707 

Admissibility  of  testimony  res  inter  alios 
on  measure  of  damages.  822 

Of  custom  to  guard  shafting;  admissibil- 
ity in  action  for  injury  to  servant.  910 

EXCEPTIONS. 

Necessity  of,  see  Appeal  and  Ebbor,  7. 

EXECUTION. 

Property  Exempt  from,  see  Levy  aitd 
Seizure,  1, 2. 

EXECUTORS     AND     ADMINISTRA- 
TORS. 

Conclusiveness  of  Decree  of  Probate 
Court,  see  Judgment,  2. 

Notes  and  Briefs. 

Executors  and  administrators;  right  of 
court  to  reject  executor  appointed  by  will. 

921 

EXEMPLARY  DAMAGES. 

See  Damages,  14. 

EXEMPTIONS. 

What  Property  Exempt  from  Levy,  see 

Levy  and  Seiiure. 
From  Taxation,  see  Taxes,  1. 

EXPLOSION. 

Of  Boiler,  Master's  Liability  for  Injury 
to  Servant  by,  see  Mastss  ahd 
Servant,  3-6. 


ExPLosiYBs — Fixtures. 
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XXPI.OSIVE8. 

Prohibiting  Extensive  Storage  of,  with- 
in Limits  of  City,  see  Constitu- 
tional Law,  10. 

Ordinance  Regulating  Storage  of,  see 
Municipal  Cobfobations,  4. 

TACTOR8. 

Bstoppel  of,  see  Estoppel,  1. 
See  also  Commebce,  1. 

1.  Commission  merchants  to  whom  grain 
has  been  consigned  for  sale  on  commission 
have  no  right  to  purchase  it  themselves  after 
business  hours,  at  the  highest  price  of  the 
day  on  the  board  of  trade;  and  if  they  do 
so,  and  subsequently  resell  it  at  an  advance, 
the  profit  thus  made  inures  to  the  benefit  of 
the  consignor.     State  v.  Edwards    (Minn.) 

667 

2.  Tliat  a  commission  merchant  who  has 
failed  to  make  to  his  principal  such  a  report 
•of  a  sale  of  grain  consigned  to  him  as  is  re- 
•quired  by  statute  acted  in  good  faith  and  in 
accordance  with  the  custom  of  commission 
merchants  in  that  locality  is  no  defense  to  a 
prosecution  under  the  statute,  since,  the  stat- 
ute having  made  the  sending  of  the  report  a 
positive  duty,  his  intent  in  failing  to  do  so 
is  immaterial.  Id. 

3.  A  commission  merchant  who  himself 
purchases  a  carload  of  grain  consigned  to 
Ihim  for  sale  on  commission,  after  close  of 
■business  hours,  at  the  highest  price  of  the 
•day  on  the  board  of  ^rade,  and  who  subse- 
•quently  resells  the  grain  at  an  advance,  is 
l>ound  to  report  to  his  principal  the  latter 
«ale,  under  a  statute  requiring  commission 
-merchants  to  render  a  true  statement  to  the 
■consignor  within  twenty-four  hours  of  mak- 
ing a  sale,  showing  the  grain  sold,  price  re- 
ceived, name  and  address  of  purchaser,  etc.; 
and  a  report  by  the  consignee  of  the  sale 
to  himself  is  not  a  compliance  with  the  stat- 
ute. •  Id. 

Notes  and  Bbiefs. 

Factors;  statute  regulating  sales  of 
:grain  by  commission  merchant ;  interference 
with  interstate  commerce;  right  of  factor  to 
'buy  grain  consigned  to  him,  and  resell  it  at 
advance;  ratification  by  principal;  criminal 
liability  for  violation  of  statute  without 
wrongful  intent.  667 

TAIR. 

Permitting  Use  of  Streets  for,  see  High- 
ways, 3,  4. 

PAIiSE  IMPRISONMENT. 

Evidence  of  Humiliation  by,  see  Evi- 
dence, 21. 

1.  The  arrest  of  a  motorman  to  abate  a 
nuisance  caused  by  the  running  of  cars  when 
69  L.  R.  A. 


the  trolley  wire  is  in  such  poor  condition 
that  it  is  liable  to  come  down  to  the  injury 
of  travelers  upon  the  street  is  not  justified 
when  the  result  can  be  obtained  by  cutting 
the  feed  wires  or  removing  the  controllers 
from  the  cars.  Mumford  v.  Starmont 
(Mich.)  350 

2.  The  mayor  and  chief  of  police  of  a  city 
are  liable  in  damages  in  case  they  arrest  mo- 
tormen  of  street  cars  to  abate  a  nuisance 
caused  by  the  operation  of  cars  when  the 
trolley  wire  is  in  such  poor  condition  as  to  be 
liable  to  fall,  when  the  object  can  be  effect- 
ed by  merely  cutting  the  wires  or  removing 
the  controllers  from  the  cars.  Id. 

FEIiliOW  SERVANTS. 

See  Masteb  and  Sebvant,  14-24. 

FIRE. 

Question  for  Jury  as  to  Cause  of,  see 
Tbial,  6. 

FISHERIES. 

Taking  Right  to  Fish  under  Power  of 
Eminent  Domain,  see  Eminent  Do- 
main, 2. 

FIXED  UABILITT. 

See  Banbbuptcy,  3. 

FIXTURES. 

1.  Commercial  finishing  material,  such  as 
doors,  mantels,  casings,  etc.,  which  have  been 
purchased  for  an  unfurnished  building  and 
placed  therein,  but  not  affixed  thereto,  does 
not  pass  by  a  sale  of  the  real  property,  un- 
der a  mortgage  foreclosure,  where  it  is  not 
mentioned  or  deemed  a  part  of  the  sale., 
Blue  V.  Gunn  (Tenn.)  892 

2.  A  mortgage  of  a  lot  on  which  stands  a 
partially  completed  building  will  pass  cut 
stone  and  structural  iron  prepared  for  the 
building  and  located  on  the  lot  mortgaged 
and  that  adjoining,  if  the  intention  of  the 
parties  is  that  the  building  shall  be  speedily 
completed  with  the  material  at  hand.  Byrne 
V.  Werner  (Mich.)  900 

Notes  and  Bbiefs. 

Fixtures;  are  things  placed  on  land  with 
the  intention  of  annexing  them  fixtures, 
where  they  are  never  actually  attached? — 
(I.)  Introduction;  (II.)  actual  annexation; 
(III.)  constructive  annexation;  (IV.)  mere 
intention  to  annex:  (a)  machinery  or  parts 
thereof;  {h)  materials  for  use,  repair,  or 
reconstruction  of  railroads;  (c)  building 
materials;  {d)  fencing  materials;  {e)  fer- 
tilizers;  (V.)  conclusion.  892 

What  constitute;  things  placed  on  prop- 
erty with  intention  of  annexing  them,  but 
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which  are  not  actually  attached;   effect  of 
mortgage  foreclosure.  893 

Things  placed  on  property  with  intent  to 
affix,  but  never  attached,  as;  controlling  ef- 
fect of  intent  of  parties;  effect  of  fore- 
closure of  mortgage  on  land.  900 

FORECLOSITRE. 

Estoppel  to  Plead  Limitations  as  De- 
fense to,  see  Estoppel,  7. 

FORFEITURE. 

Estoppel  of  Tenant  to  Deny,  see  Estop- 
pel, 5. 

Of  Lease,  see  Landlobd  and  Tenant,  2. 

On  Breach  of  Condition  Subsequent,  see 
Real  Property,  3-8. 

FORGERY. 

Of  Draft,  see  Banks,  3-9. 

FRAUD. 

Damages  for  Fraudulent  Representa- 
tions, see  Damages,  10. 

Misrepresentation  of  the  price  paid  for 
property  by  the  vendor  or  others  does  not 
constitute  actionable  deceit,  in  the  absence 
of  fiduciary  relations  between  the  parties,  or 
other  fncts  or  circumstances  giving  rise  to  an 
express  or  implied  agreement  that  the  price 
paid  sliould  determine  the  price  in  the  con- 
tract.    Beare  v.  Wright  (N.  D.)  409 

FREEDOM  OF  SPEECH. 

As  Limitation  on  Exercise  of  Right  to 
Privacy,  see  Privacy,  2. 

The  publication  of  one's  picture,  without 
his  consent,  as  part  of  an  advertisement,  is 
in  no  sense  an  exercise  of  the  liberty  of 
speech  or  of  the  press,  within  the  meaning  of 
those  terms  as  used  in  the  Constitution. 
Pavesich  v.  New  England  L.  Ins.  Co.   (Ga.) 

101 
GAMING. 

Effect  of  Permitting  Gambling  Trans- 
actions on  Board  of  Trade's  Right 
to  Protection  of  Price  Quotations, 
see  Injunction,  4.* 
Property  Right  in  Price  Quotations 
by  Board  of  Trade  Engaging  in 
Gambling  Transactions,  see  Prop- 
erty. 

Playing  pool  under  an  agreement  among 
the  players  that  the  one  losing  the  game 
shall  pay  for  the  use  of  the  table  is  betting 
at  a  pool  table,  within  the  meaning  of  Ga. 
Pen.  Code  1896.  §401,  providing  that  "if 
any  person  shall  ...  bee  ...  at 
any  .  •  .  pool  table,  he  shall  be  guilty 
of  a  misdemeanor;"  and  the  fact  that  the 
state  imposes  a  specific  tax  on  the  keeper  of 
a  pool  table  does  not  afl'ect  the  question- 
Hopkins  V.  Stat«  (Ga.)  117 
09  L.  R.  A. 


Notes  and  Briefs. 

Gaming;    what   constitutes;    playing   for 
price  of  game  as.  "         117 

GIFT. 

By  Wife  to  Husband  of  Part  of  ProfiU 
from  Partnership  between  Latter 
and  Third  Person,  see  Partner- 
ship, 4. 

GRAND   JITRT. 

Right  to  Prosecute  without  Indictment 
by,  see  Criminal  Law,  4,  5. 

GROSS  NEGLIGENCE. 

What  Constitutes,  see  Negligence,    !„ 


GUARDIAN  AND  WARD. 

Law  Governing  Marriage  of  Ward,  se<*' 

Conflict  of  Laws,  3,  4. 
Guardian's    Right    to    Separate    Want 

from     Wife,     see    Guardian     and- 

Ward. 

Qne  appointed  guardian  of  another  lx»- 
cause  of  his  lack  of  discretion  to  manage  his 
estate  has  no  authority  over  the  person  of 
hia  ward,  which  will  entitle  him  to  separate 
him  from  his  wife.     Ex  parte  Chace  (R.  I.) 

49.^ 
GUESTS. 

See  Innkeepers. 

HABEAS  CORPUS. 

The  wife  of  one  illegally  restrained  of  hi*? 
liberty  may  maintain  a  petition  for  a  writ 
of  habeas  corpus  to  obtain  his  release.  Kx 
paite  Chace  (R.  I.)  495 

HIGHWATS. 

Appropriation  to  Aid  Counties  in  Con- 
struction of,  see  Appropriations. 

Punitive  Damages  for  Cutting  Trees  in. 
see  Damages,  14. 

Right  to  Open,  over  Property,  as  En- 
cumbrance, see  Vendor  and  Pur- 
chaser, 4. 

Title,  nse,  and  obstrnotloii. 

1.  Authority  given  to  a  municipal  corpora- 
tion to  permit  the  erection  of  telegraph  ami 
electric-light  wires  and  poles  in  the  streets 
does  not  include  power  to  violate  private 
rights.  Brown  v.  Asheville  Electric  Co.  (X. 
C.)  631 

2.  Municipal  authority  to  place  poles  for 
the  support  of  electric-light  wires  upon  the 
sidewalk  of  a  certain  street  does  not  relieve 
the  one  so  doing  from  liability  to  the  owner 
of  the  fee  for  the  value  of  trees  removed  to 
make  room  for  the  poles.  Id. 

3.  No  power  to  permit  the  use  of  its  streets, 
for  the  purposes  of  a  street  fair  is  given  a 
city  by  a  charter  giving  the  city  council  pow- 


HoMSeTBAD. 


1087 


«r  when,  in  its  opinion,  a  street  or  any  part 
thereof  has  ceased  to  be  of  public  utility,  to 
•declare  it  vacant  and  abandoned  as  a  street, 
:and  donate  the  same  to  any  use  which,  in  its 
opinion,  will  be  of  advantage  to  the  com- 
mercial interests  of  the  city.  Augusta  v. 
Reynolds  (Ga.)  564 

4.  A  fair  occupying  75  or  80  feet  in  width 
and  4  blocks  in  length  of  an  important  busi- 
ness street  in  a  city,  and  consisting  of  numer. 
-ous  tents  inclosing  shows  and  exhibitions,  in 

front  of  which  are  stationed  men  blowing 
tioms  and  talking  through  megaphones  to  at- 
tract attention,  together  with  various  other 
stands,  booths,  Ferris  wheels,  merry-go- 
Tounds,  and  other  devices  for  amusement  of 
the  public  and  profit  to  the  owners;  which 
fair  a  company  of  the  state  militia  is  per- 
mitted to  station  on  the  street  for  a  week, — 
is  a  public  nuisance.  Id. 

Xiabllity  for  defects  and  obstrnotions 
in. 

Municipal  Liability  for  Injury  by  Fall 
of  Bill  Board  Placed  Near  Edge  of 
Street,  see  Municipal  Corpora- 
tions, 6,  7. 

5.  Placing  a  conductor  pipe  so  as  to  lead 
-water  from  the  roof  of  a  building  adjoining 
n  sidewalk  and  empty  it  upon  the  walk  in 
-the  manner  customary  in  the  community  is 
not  a  nuisance  per  se,  where  it  does  not  or- 
■<linarily  interfere  with  travel;  and  the  prop- 
<»rty  owner  cannot  be  held  liable  to  one  who 
is  injured  by  ice  formed  upon  the  walk  many 
years  after  the  construction  of  the  pipe,  as 
the  result  of  a  severe  and  unusual  storm. 
New  Castle  v.  Kurtz  (Pa.)  488 

6.  Owners  of  property  in  possession  of 
tenants  are  not  bound  to  keep  watch  to  see 
that  ice  dangerous  to  travel  does  not  form  on 
the  walks  in  front  of  it  which  are  properly 
<'onstructed  and  in  proper  repair,  where  their 
negligent  construction  of  their  buildings 
•<loes  not  contribute  to  its  formation;  and 
therefore  they  cannot  be  held  liable  for  in- 
juries to  a  traveler  by  falling  upon  ice  of  the 
•existence  of  which  they  have  no  notice.      Id. 

7.  A  horse  block  or  stepping  stone  of  or- 
dinary* size,  placed  on  the  edge  of  the  side- 
walk to  facilitate  access  to  and  egress  from 
•carriages  in  the  street,  is  not  an  obstruction 
to  the  walk,  so  as  to  render  the  municipality 
liable  for  injuries  caused  by  a  traveler  fall- 
ing over  it.  Wolff  v.  District  of  Columbia 
(D.  C.  App.)  83 

8.  A  municipal  corporation  is  not  liable 
for  injuries  caused  to  a  traveler  by  falling 
over  a  horse  block  on  the  sidewalk  because 
sufficient  light  is  not  maintained  near  it  to 
render  it  visible  to  passers-by.  Id. 

9.  A  municipal  corporation  which  has  im- 
posed the  duty  upon  property  owners  of 
•«9  I-.  R.  A. 


keeping  the  sidewalks  in  front  of  their  prop- 
erty free  from  ice  under  penalty,  ana  has 
provided  that,  in  case  of  their  neglect  to  re- 
move the  ice,  it  will  be  removed  by  the  city 
at  their  expense,  assumes  the  duty  of  keep- 
ing the  walks  clear;  and,  in  case  it  is  held 
liable  for  injurj'  to  one  falling  upon  the 
walk,  it  cannot  recover  over  against  the  prop- 
erty owner  on  the  theory  that  he  was  primar- 
ily liable  for  the  injury.  New  Castle  v. 
Kurtz  (Pa.)  488 

• 

Notes  and  Briefs. 

Highways;  carriage  block  on  sidewalk  as 
unlawful  obstruction;  duty  of  municipality 
to  cause  removal  of;  liability  for  injury 
thereby ;  duty  of  traveler  on  sidewalk.         84 

Right  to  use  automobiles  on.  346 

Duty  of  abutting  property  owner  to  keep 
sidewalk  in  repair;  right  of  municipality 
payinf^  judgment  for  injuries  sustained 
through  defective  walk  to  recover  over 
against  property  owner;  conductor  pipe 
leading  water  from  roof  of  building  upon 
sidewalk  as  nuisance;  liability  of  owner  of 
property  in  possession  of  tenants  for  con- 
dition of  walk;  liability  of  city  for  failure 
to  enforce;  liability  of  city  for  defect  not 
occasioned  by  its  own  act,  in  absence  of 
notice;  ordinance  imposing  on  property 
owners  duty  of  keeping  sidewalks  free  from 
ice ;  provision  that,  in  case  of  failure  to  do 
so,  it  will  be  removed  at  owner's  expense; 
effect  of  provision  on  city's  liability  for 
injury.  489 

Partial  obstruction  of;  what  obstructions 
and  encroachments  amount  to  nuisance-  f  au- 
thority of  city  over  its  streets;  use  of,  for 
street  fair;  injunction  to  prevent  such  use. 

505 

Injury  to  traveler  on,  by  fall  of  billboard 
on  abutting  property;  liability  of  city  for. 

618 

Cutting  or  removal  of  trees  in ;  under  au- 
thority of  city;  to  make  room  for  electric 
poles  and  wires;  electric  poles  as  additional 
servitude.  632 

HOMESTEAD. 

Estoppel  of  Wife  to  Set  Up  Invalidity 
of  Contract  for  Sale  of,  see  Estop- 

PEL,  2. 

Notes  and  Briefs. 

Homestead ;  statutes  as  to  conveyance  and 
abandonment  of,  regarded  as  rules  of  evi- 
dence merely;  alienation  by  husband  alone. 

585 

Effect  of  conveyance  of,  by  husband  to 
wife.  379 
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Homicide— Husband  and  Wipe. 


HOMICIDE. 

Misleading  Instruction  as  to,  see  Tbial, 
19. 

1.  A  police  officer  who  kills  a  person  whom 
he  is  attempting  to  arrest  is  guilty  of  a 
criminal  offense  if  he  uses  more  force  than 
is  reasonably  necessary  to  effect  his  purpose. 
State  V.  Coleman  (Mo.)  381 

2.  Mere  failure  of  a  person  to  submit  to 
arrest  does  not  give  the  officer  the  right  to 
talfce  his  life,  although  the  officer  has  good 
reason  to  believe  that  he  has  authority  to 
make  the  arrest;  and,  if  the  officer  acts  in 
malice  and  with  premeditation  because  the 
one  he  is  attempting  to  arrest  does  not  re- 
move his  hand  from  his  pocket  upon  com- 
mand, the  officer  will  be  guilty  of  murder  in 
the  second  degree.  W- 

Notes  and  Briefs. 

Homicide;  necessity  of  instruction  as  to 
law  on  circumstantial  evidence  on  prosecu- 
tion for.  193,  205 

HORSE  BLOCK. 

Liability  for  Injury  by  Falling  over,  see 
Highways,  7,  8. 

H<>TEI.S. 

See  Innkeepers. 

HUSBAND  AND  WIFE. 

Law  Groverning  Marriage,  see  CoNrLiCT 

OF  Laws,  3,  4. 
Law  Governing  Married  Woman's  Lia- 
bility as  Surety,  see  Conflict  of 
Laws,  5,  6. 
Marriage  as  Valuable  Consideration  for 

Contract,  see  Contracjts,  2. 
Effect   of   Conveyance  by   Husband   to 

Wife,  see  Curtesy. 
Power  of  Courts  over  Land  in  Other 
State,  in  Divorce  Proceeding,   see 
Courts,  3. 
Estoppel  of  Married  Woman.,  see  Estop- 
pel, 2. 
Wife's  Right  to  Petition  for  Husband's 

Release,  see  Habeas  Corpus. 
Condonation  of  Adultery  as  Justification 
for  Filing  Bill  to  Review  Divorce 
Decree,  see  Review,  3. 
Divorce  as  Revocation  or  Lapse  of  Leg- 
acy to  Wife,  see  Wills,  3,  4. 
Sufficiency  of  Service  on  Defendant  in 
Divorce  Suit,  see  Writ  and  Pro- 
cess. 
Liability  for  wife's  support. 

1.  The  common-law  liability  of  a  husDand 
to  support  his  wife  cannot  be  extended  by 
implication  from  the  written  law  as  to  the 
support  of  other  persons;  it  can  only  be  ex- 
tended by  a  statute  plainly  so  intended. 
Richardson  V.  Stuesser  (Wis.)  829 
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2.  The  common-law  liability  of  a  husband 
to  support  his  wife  does  not  extend  to  sup- 
porting her  outside  the  matrimonial  home 
reasonably  chosen  by  him,  unless  he  refuses 
to  do  so  there,  or  she  resides  away  therefrom 
by  his  consent.  .  Id. 

3.  A  husband  is  not  liable  for  the  support 
of  his  wife  at  an  asylum  for  the  insane,  to 
which  she  has  been  removed  by  due  process  of 
law,  in  the  absence  of  a  statute  expressly 
imposing  such  liability.  Id. 

4.  There  is  no  refusal  of  a  husband  to  sup- 
port his  w^ife  at  the  matrimonial  home,  or 
consent  by  him  to  her  absence  therefrom, 
within  the  common-law  rule  rendering  him 
liable  for  her  support  outside  of  such  home, 
where  the  wife,  as  a  charity  to  her  and  pro- 
tection to  others,  is  by  due  process  of  law 
taken  from  the  matrimonial  home  and  con- 
fined in  an  asylum  for  the  insane,  and  the- 
husband  submits,  or  even  takes  the  initia- 
tory proceedings  to  secure  for  her  the  bene- 
fit of  the  public  charity.  Id. 
Wife's  separate  estate. 

5.  A  conveyance  of  land  from  husband  to* 
wife  in  the  usual  form,  for  a  valuable  con- 
sideration, though  without  words  disclosinir 
an  intent  to  do  so,  vestji  in  her  a  separate- 
estate  which  she  may  transfer  without  his 
joinder  or  consent.  Bamum  v.  Le  ]Ma«ter 
(Tenn.)  .      35.^ 

Partnership  between. 

See  also  Partnership,  3-5. 

6.  Husband  and  wife  may  lawfully  trans- 
act business  as  copartners,  and  theref ore- 
there  may  be  a  subpartnership  between  a 
husband  and  wife  in  reference  to  the  hus- 
band's share  of  the  profits  of  a  business  in 
which  the  husband  is  a  partner.  Morrison 
V.  Dickey  (Ga.)  87 

Notes  and  Briefs. 

Husband  and  wife;  right  of  wife  to  rent**: 
of  land  settled  on  her  as  separate  estate;  ef- 
fect of  conveyance  by  husband  to  wife ;  rule- 
as  to  gifts  of  personalty  not  applicable  to^ 
gifts  of  real  estate;  husband's  right  in  wife'? 
real  estate;  validity  of  deed  of  married  wo- 
man alone.  '  353^ 

Effect  of  conveyance  by  husband  to  wife: — 
(I.)  At  common  law:  (a)  transfers  of  reaX 
estate;  (h)  gifts  of  personalty;  (II.)  in 
equity:  (a)  conveyances  upheld;  (h)  condi- 
tions upon  which  conveyances  are  upheld; 
(c)  necessity  of  trustees;  {d)  effect  of  con- 
veyance; (III.)  effect  of  statutes:  (a)  in 
general ;  ( 6 )  exception  of  conveyances  from, 
husband;  (c)  exemption  from  husband's 
debts;  {d)  permitting  revocation;  (IV.) 
conveyance  by  third  person  at  instance  of 
husband;  (V.)  consideration;  (VI.)  does 
conveyance  create  separate  estate;    (VII.> 
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remaining  interest  of  husband:  (a)  in  gen- 
eral; (6)  curtesy;  (VIII.)  rights  against 
husband's  heirs;  (IX.)  homestead  and  com- 
munity; (X.)  effect  of  divorce;  (XL)  form 
and  provisions  of  conveyance.  353 

Curtesy  right  of  husband  in  land  which 
he  has  conveyed  to  his  wife's  sole  and  sepa- 
rate use;  curtesy  interest  in  land  devised 
to  wife  during  joint  and  several  lives  of  her- 
self and  husband;  curtesy  interest  where 
estate  of  wife  was  a  conditional  or  deter- 
minable fee;  where  condition  has  happened. 

370 

Effect  of  condonation  on  right  to  divorce; 
decree  void  for  lack  of  jurisdiction.  398 

Necessity  of  strict  compliance  with  stat- 
ute as  to  alienation  of  wife's  real  estate; 
specific  performance  of  contract  by  husband 
and  wife  where  possession  has  been  de- 
livered; ^ect  of  taking  deed  in  wife's  name 
to  make  property  her  separate  estate;  prop- 
erty acquired  during  marriage  as  commu- 
nity property;  burden  of  proving  that  it  is 
wife's  separate  property.  568 

Estoppel  of  married  woman ;  how  wife  may 
be  devested  of  her  estate;  release  of  wife 
from  common-law  disability.  585 

Nature  of  decree  for  divorce  as  proceed- 
ing in  rem  or  in  personam.  673 

Husband  not  relative  of  wife;  common- 
law  liability  of  husband  for  support  of  wife ; 
liability  for  support  while  confined  in  in- 
sane asylum.  830 

Effect  of  divorce  to  revoke  gift  by 
will.  940 

Impeachability  of  widow  as  life  tenant  for 
waste;  interest  in  minerals  or  oil  under 
land;  widow's  estate  is  equal  to  children's 
in  all  of  its  uses.  986 

ICE. 

On  Sidewalk,  see  Highways,  5,  6,  9. 

IDENTITT. 

Of  Religious  Corporation,  see  Religious 
Societies,  1. 

IMPAIRMENT    OF    OBLIGATION. 

See  Eminent  Domain,  10. 

IMPUED   WARRANTY. 

On  Sale  of  Machine,  see  Sale. 

IMPRISONMENT. 

For  Giving  Liquor  to  Minor,  see  Crim- 
inal Law,  6. 

IMPROVEMENTS. 

A  recovery  for  improvements  to  the  ex- 
tent that  they  may  have  permanently  en- 
hanced the  rental  or  usable  value  of  the  life 
estate  may  be  allowed  to  the  vendee,  with 
his  purchase  money,  interest  thereon,  and 
69  L.  R.  A. 


taxes  paid,  on  breach  of  a  covenant  of  seisin 
made  by  an  outstanding  contingent  remain- 
der, when  his  recovery  in  equity  is  condi- 
tioned on  his  restoration  of  possession  to  the 
vendor,  and  his  accounting  for  his  use  of 
the  premises.     Brannon  v.  Curtis    (Tenn.) 

76a 

IMPUTED  NEGLIGENCE. 

See  Negligence,  8,  9. 

INCOMPETENT  PERSONS. 

Husband's  Liability  for  Wife's  Support 
at  Asylum,  see  Husband  and  Wife, 
3,4. 

See  also  Husband  and  Wipe,  Notes 
AND  Briefs. 

Iiiabillty  for  support. 

1.  An  action  to  enforce  an  order  of  a 
county  judge  requiring  a  person  to  pay  a 
certain  sum  per  week  for  the  support  of 
another  in  the  county  asylum  for  the  in- 
sane must  be  commenced  in  the  name  of 
the  county,  in  some  court  having  jurisdic- 
tion of  such  civil  actions.  The  county- 
court  does  not  possess  such  jurisdiction  in< 
the  absence  of  special  authorization.  Rich- 
ardson V.  Stuesser  (Wis.)  829 

2.  An  order  of  a  county  judge  requiring 
a  person  to  pay  a  certain  sum  for  the  sup- 
port of  an  insane  person  in  the  county  asy- 
lum for  the  insane  may  be  enforced  by 
contempt  proceedings  or  by  an  action  in 
the  name  of  the  county,  under  Wis.  Rev. 
Stat.  1898,  §  1504,  as  to  enforcing  private- 
liability  for  the  support  of  a  poor  person, 
which  by  §  604e  is  made  applicable  to  the- 
support  of  insane  persons.  Id. 

3.  To  establish  the  liability  of  anyone- 
for  the  support  of  a  person  at  the  county 
asylum  for  the  insane,  who  refuses  to  per- 
form his  duty  in  that  regard,  the  trustees 
of  the  asylum  should  proceed  in  harmony 
with  Wis.  Rev.  Stat.  1898,  |  1502,  as  to- 
support  of  poor  persons,  by  petition  to  the- 
county  judge;  and  the  amount  that  must 
be  paid  and  the  time  of  payment  must  be 
determined  in  harmony  with  |  1504,  as  ta 
the  poor,  under  §604e,  negativing  the  liabil- 
ity of  the  state  to  any  county  for  the  sup- 
port of  any  insane  person  at  its  county 
asylum  for  the  insane  who  is  not  a  public- 
charge,  and  making  §§  1500-1505,  as  to  the 
support  of  the  poor,  applicable  to  the  sup- 
port of  insane  persons.  Id, 

4.  The  incorporation  into  Wis.  Rev.  Stat. 
§  604e,  negativing  any  liability  of  the  state 
to  any  county  for  the  support  in  its  county 
asylum  for  the  insane  of  any  person  who 
is  not  a  public  charge,  of  §§  1500-1605, 
which  provide  that  the  father,  mother,  or 
children  of  any  poor  person  unable  to  sup- 
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port  himself  shall  be  liable  for  his  sup- 
port, if  of  sufficient  ability,  requires  that 
the  proceedings  to  enforce  the  private  lia- 
bility for  the  support  of  a  person  commit- 
ted to  the  county  insane  asylum  must  be 
under  such  sections,  so  far  as  they  are 
applicable  thereto.  Id. 

INDEMNITY. 

From  Abutting  Owner  to  City  Held 
Liable  for  Injury  on  Highway,  see 
Highways,  9. 

Conclusiveness  of  Judgment  against 
Debtor  on  One  Contracting  to  In- 
demnify,  see   L^UDGMENT,    3. 

INDICTMENT  AND  INFORMATION. 

Raising  Question  of  Invalidity  on  Ap- 
peal, see  Appeal  and  Ebbob,  9. 

Necessity  of,  see  Cbiminal  Law,  4,  5. 

Judicial  Notice  of  Authority  of  Of- 
ficial Signing,  see  Evidence,  2,  3. 

Signins  of. 

1.  Whenever  required  by  the  governor  to 
appear  and  prosecute  criminal  proceedings 
in  any  county,  the  attorney  general  be- 
comes prosecuting  attorney  of  that  coimty 
in  those  proceedings,  and  as  such  may  sign 
indictments  presented  by  the  grand  jury. 
State  V.   Bowles    (Kan.)  176 

2.  The  regularity  of  the  appointment  of 
the  deputy*  district  attorney  who  signed  an 
information  cannot  be  challenged  by  mere- 
ly alleging  that  the  information  was  not 
found,  indorsed,  or  presented  as  required 
by  law.    State  v.  Guglielmo    (Or.)         466 

3.  In  the  absence  of  evidence  to  the  con- 
trary, a  deputy  district  attorney  who  signs 
the  name  of  the  district  attorney  to  the 
information  will  be  presumed  to  have 
possessed  plenary  power  in  the  premises, 
and  to  have  been  authorized  to  examine 
witnesses  to  enable  him  intelligently  to 
charge  persons  with  the  commission  of 
crimes,  to  prepare  informations,  sign  the 
name  of  the  district  attorney  thereto,  and 
file  them  in  court.  Id. 

4.  A  district  attorney  who  insists  that 
one  accused  of  crime  shall  plead  to  the 
information  thereby  ratifies  the  subscrip- 
tion of  his  name  to  the  information  by  his 
deputy.  Id. 
Oath  to. 

5.  The  omission  of  the  recital  that  an 
information  for  murder  is  upon  the  oath 
of  the  prosecuting  attorney  is  fatal  to  its 
validity.     State  v.  Coleman    (Mo.)  381 

6.  The  official  oath  of  the  officer  filing  an 
information  charging  one  with  crime  is  suf- 
ficient to  comply  with  a  constitutional  pro- 
vision that  no  warrant  shall  issue  but  upon 
probable  cause  supported  by  oath,  without 
69  L.  R.  A. 


the  necessity  of  verifying  each  particular 
information  filed.  State  v.  Guglielmo 
(Or.)  466 

7.  The  fact  that  the  record  shows  that  a 
warrant  was  ordered  to  be  issued  upon  an 
information  filed  by  the  deputy  district  at- 
torney in  the  absence  of  his  chief  does  not 
show  that  it  was  in  fact  issued  without  the 
support  of  the  oath  required  by  the  Consti- 
tution, where  it  further  appears  that  the 
district  attorney  was  present  in  court  when 
accused  first  appeared,  and  ratified  the  in- 
formation, so  that  his  oath  of  office  sup- 
ported the  warrant  if  it  was  not  actually 
issued  until  after  he  had  appeared  and.  as- 
sumed control  of  the  proceedings.  Id. 
I«eaTe  of  court  for  filing  of. 

8.  Leave  of  court  is  not  necessary  to  the 
filing  of  an  information  by  the  district  at- 
torney  charging  the  commission   of  crime. 

Id. 

Notes  and  Bbiefs. 

Indictment;  authority  of  attorney  gen- 
eral to  sign;  necessity  that  indictment  be 
signed  by  prosecuting  attorney;  effect  of 
failure  of  foreman  to  indorse  and  sign.    176 

Sufficiency  of  information  where  words, 
"on  his  oath  aforesaid,"  are  omitted.        382 

Necessity  that  indictment  be  signed  by 
district  attorney;  sufficiency  of  his  sig- 
nature when  made  by  his  deputy;  necessity 
that  information  be  verified  by  affidavit. 

467 

INFilNTS. 

Punishment  for  Giving  Liquor  to,  see 

Cbiminal  Law,  6. 
Written  Consent  for  Sale  of  Liquor  to, 

see  Intoxicatixo  Liquobs. 

INFORMATION. 

Right  to  Prosecute  by,  see  Criminal 
Law,  4,  5. 

See  also  Indictment  and  Informa- 
tion. 

INJUNCTION. 

Against  Subsequent  Suit  in  Different 
Court,  see  Coirts,  9. 

Water  rights. 

1.  The  owner  of  property  bordering  on  a 
mill  pond  cannot  enjoin  the  owner  of  the 
dam  and  water  privilege  from  drawing  the 
water  down  to  its  natural  level  wheii  it 
becomes  necessary  for  the  utilization  of  the 
power,  although  a  portion  of  the  bottom 
of  the  pond  is  thereby  uncovered  and  ex- 
posed to  the  sun,  rendering  it  unhealthful 
and  injurious  to  the  abutting  owner.  De 
Witt  V.  Bissell  (Conn.)  933 


InNKBRPB1{8. 
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Jkeainst  illegal  or  tortions  acts. 

2.  A  court  of  equity  will  interpose  by 
injunction  to  prevent  the  several  members 
of  an  illegal  combination  from  enforcing  an 
illegal  agreement  to  the  hurt  and  injury 
of  one  engaged  in  competitive  business. 
Employing  Printers'  Club  v.  Dr.  Blosser 
<^o.    (Ga.)  90 

3.  A  court  of  equity  has  jurisdiction,  at 
the  instance  of  the  solicitor  general,  to  re- 
strain by  injunction  the  erection  of  a  pub- 
lic  nuisance.     Augusta  v.   Reynolds    (Ga.) 

564 

4.  The  fact  that  a  board  of  trade  per- 
mits gambling  transactions  within  its  ex- 
change hall  does  not  deprive  it  of  the  right 
to  resort  to  equity  to  prevent  wrongful  dis- 
semination of  the  quotations  of  prices  at 
which  sales  are  made,  gathered  and  sent 
•out  by  it.  Board  of  Trade  v.  L.  A.  Kinsey 
Co.  (C.  C.  App.  7th  C.)  50 
As  to  legal  proceedings. 

See  also  Limitation  of  Actions,  2. 

5.  An  injunction  should  issue  to  stay  an 
action  at  law  upon  a  promissory  note  for 
the  purchase  price  of  land  untif  an  equit- 
able defense  of  reduction  for  partial  failure 
•of  consideration  is  allowed,  whenever  the 
remedy  at  law  is  less  certain,  prompt,  and 
^tficient  to  attain  the  ends  of  justice.  Wil- 
liams v.  Neely   (C.  C.  App.  8th  C.)         232 

f).  Any  fact  which  renders  it  against 
K^onscience  to  enter  or  execute  a  judgment 
at  law,  and  which  is  not  available  to  the 
•defendant  at  law,  confers  jurisdiction  upon 
«.  court  of  equity  to  enjoin  the  proposed 
«ntry  or  execution.  Td. 

7.  A  judgment  of  a  justice  of  the  peace. 
Tendered  within  less  than  the  time  pre- 
scribed by  statute  after  service  of  sum- 
mons, is  not  so  far  void  that  its  execution 
<?an  be  enjoined;  but  the  defendant  must 
take  the  proper  steps  to  obtain  a  review 
•on  appeal.     Kerr  v.  Murphy   (S.  D.)       490 

Notes  and  Briefs. 

Injunction;  to  protect  property  right  in 
f*tock  quotations;  where  gaming  transac- 
tions are  permitted  in  exchange  hall.       03 

To  restrain  action  at  law  to  enforce 
<<;laini  to  which  an  equitable  defense  exists. 

235 

To  restrain  execution  ujton  void  or  void- 
able judgment.  499 

To  enjoin  obstruction  of  public  street; 
to  abate  private  nuisance;  to  prevent 
multiplicity  of  suits  and  irreparable  mis- 
chief. 565 

Affecting  real  property  in  other  state; 
jurisdiction  of  equity  to  issue.  689 

<9  L.  R.  A.  66 


Right  of  party  specially  injured  by  act 
to  enjoin.  934 

INNKEEPERS. 

1.  Innkeepers  are  not  insurers  of  the 
safety  of  the  persons  of  their  guests;  the 
limit  of  their  liability  is  for  the  exercise 
of  reasonable  care  for  the  safety,  comfort, 
and  entertainment  of  their  visitors. 
Clancy  v.  Barker  (C.  C.  App.  8th  C.)     653 

2.  In  receiving  a  guest  into  his  hotel,  a 
hotel  keeper  impliedly  undertakes  that 
such  guest  shall  be  treated  with  due  con- 
sideration for  his  comfort  and  safety. 
Clancy  v.  Barker  (Neb.)  642 

3.  A  trespass  committed  upon  a  guest 
in  a  hotel  by  a  servant  of  the  proprietor, 
whether  actively  engaged  in  the  discharge 
of  his  duties  at  the  time,  or  not,  is  a 
breach  of  the  implied  undertaking  that 
the  guest  shall  be  treated  with  due  con- 
sideration for  his  comfort  and  safety,  for 
which  the  proprietor  is  liable  in  damages. 

Id. 

4.  It  is  the  duty  of  a  hotel  keeper  to  pro- 
tect his  guests,  while  in  his  hotel,  against 
the  assaults  of  employees  wlio  assist  in  the 
conduct  of  the  hotel  and  in  the  care  and  ac- 
commodation of  the  guests.  If  damages 
result  from  such  assault,  the  hotel  keeper 
is  liable  therefor.  jj^ 

5.  Innkeepers  do  not  contract  to  insure 
the  safety  of  their  guests  against  injuries 
.vhich  are  inflicted  upon  them  by  the 
negligent  or  wilful  acts  of  their  servants 
Ix^yond  the  scope  and  course  of  their  em- 
ployment: and  for  such  acts  they  are  not 
liable  in  damages  when  they  have  exer- 
cised reasonable  care  to  prevent  them. 
Clancy  v.  Barker   (C.  C.  App.  8th  C.)     653 

6.  A  hotel  keeper  is  not  liable  for  an 
injury  inflicted  by  a  servant  on  a  six-year- 
old  boy  while  a  guest  at  the  hotel,  where 
the  boy  wandered  out  of  the  room  assigned 
to  him,  and  into  a  room  in  which  a  bell 
boy  was  playing  a  harmonica  for  his  own 
amusement,  ajid  the  latter,  either  accident- 
ally or  wilfully,  shot  the  former  with  a 
pistol;  since  the  bell  boy  was  not  acting 
within  the  scope,  or  apparent  scope,  of  his 
employment  at  the  time  of  the  shooting. 

Id. 

7.  It  is  not  within  the  scope  of  the  au- 
thority of  a  hired  manager  of  a  hotel  to 
bind  his  employer  by  admissions  concern- 
ing a  trespass  committed  by  him  upon  a 
guest  after  it  has  been  committed.  Clancy 
v.  Barker   (Neb.)  642 

Notes  and  Briefs. 

Innkeepers;  liability  for  injury  to  guest 
bv  servant.  642 
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INSANE  PERSONS. 

See  Incompetent  Pebsons. 


mSOLVENCT. 

Of  Corporation,   see   Cobpobations,   6. 

INSPECTION. 

Master's  Duty  as  to,  see  Masteb  and 
Sebvant,  9. 

INSPECTOR. 

Right  of,  to  Protection  from  Negli- 
gence, see  Negligence,  4. 

INSTRUCTION. 

See  Appeal  and  Ebbob,  23-26;  Tbial, 
11-19. 

INSURANCE. 

Failure  to  Credit  Overdue  Premium 
Note  on  Policy,  see  Appeal  and 
Ebbob,  19. 

Beneficiary's  Right  to  Treat  Original 
Contract  as  Rescinded,  see  Benev- 
olent Societies. 

Exemption  of  Proceeds  of  Insurance 
Policy,  see  Levy  and  Seizube, 
1,2. 

Powers  of  agents. 

1.  Where  a  nonresident  fire  insurance 
company  appoints  a  local  agent  in  Louisi- 
ana, and  supplies  him  with  blank  policies 
signed  by  the  president  and  secretary  of 
the  company,  to  be  filled  up,  countersigned, 
and  issued  as  occasion  may  require,  su^h 
agent  will  be  considered  as  having  the 
powers  of  a  general  agent  as  to  policies  is- 
sued by  him  under  such  circumstances. 
Richard  v.  Springfield  F.  &  M.  Ins.  Co. 
(La.)  278 

2.  An  agent  authorized  to  issue  policies 
binds  the  company  by  all  waivers,  represen- 
tations, or  other  acts  within  the  scope  or 
requirements  of  his  business,  unless  the  in- 
sured has  notice  of  the  limitation  of  his 
power.  Id. 

3.  An  insurance  agent  having  power  to 
issue  and  renew  policies,  to  make  waivers, 
and  grant  permits  or  privileges,  has  ap- 
parent power  to  waive,  prior  to  a  loss,  a 
breach  of  the  iron-safe  clause  by  him  at- 
tached to  the  policy,  resulting  from  the 
failure  of  the  insured,  through  illness,  to 
make  a  complete  inventory  of  stock  within 
thirty  days  from  the  date  of  the  issuing  of 
the  policy.  Id. 
Wlio  may  be  benefloiarles. 

4.  A  niece  of  a  former  wife  of  a  man  is 
not  a  relative  of  his  child  by  a  subsequent 
one,  within  the  meaning  of  a  statute  per- 
mitting certificates  of  mutual  benefit 
societies  to  be  taken  in  favor  of  relatives. 
Smith  V.  Supreme  Tent  K.  of  M.    (Iowa) 

174 

5.  Naming  a  person  as  beneficiary  in  a 
69  L.  R.  A. 
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mutual  benefit  certificate  does  not  make* 
her  a  legatee,  within  the  meaning  of  a 
statute  permitting  such  certificates  to  be 
issued  in  favor  of  l^atees.  Id* 

Estoppel  or  ivaiver. 

2See  also  supra,  2,  3. 

6.  Retaining  and  attempting  to  collect 
an  overdue  premium  note  on  an  insurance 
policy  will  waive  a  provision  in  the  policy 
that  nonpayment  of  the  note  at  maturity 
will  terminate  the  contract.  Union  C.  L. 
Ins.  Co.  V.  Spinks  (Ky.)  264 

Arbitration  of  loss. 

7.  An  open  mortgage  clause  attached  to* 
a  policy  of  fire  insurance,  which  merely 
provides  that  loss,  if  any,  shall  be  paid  to- 
a  mortgagee  as  his  interest  may  appear, 
does  not  create  any  contract  relations  be- 
tween the  mortgagee  and  insurer,  or  give 
the  mortgagee  a  right  to  participate  in 
arbitration  proceedings  to  fix  the  amount 
of  loss;  and,  therefore,  he  will  be  bound 
by  the  award,  although  he  was  given  no 
opportunity  to  be  heard.  Collinsville  Sav. 
Soc.  V.  Boston  Ins.  Co.  (Conn.)  924 
Iiiiaitatioiia  ttm  to  time  for  suit. 

8.  A  provision  of  a  life  insurance  policy 
that  suit  shall  be  brought  on  it  within  a 
period  less  than  that  fixed  by  the  statute 
of  limitations  is  void  as  against  public  pol- 
icy.   Union  C.  L.  Ins.  Co.  v.  Spinks  (Ky.) 

264 
Notes  and  Briefs. 

Insurance;  statute  exempting  prooeeds- 
of  policy  from  execution;  effect  to  exempt 
fron^  claims  against  beneficiary.  6T 

Provision  that  nonpayment  of  premium 
note  at  maturity  shall  terminate  contract; 
waiver  of,  by  attempting  to  collect  overdue 
note ;  estoppel  to  set  up  termination  of  con- 
tract by  retention  of  overdue  premium 
note ;  provision  that  action  shall  be  brought 
within  one  jear.  264 

Knowledge  of  agent  authorized  to  issue 
and  deliver  policies  and  collect  premiums, 
imputed  to  company;  acceptance  by  agent 
of  premium  with  knowledge  of  breach  of 
condition;  as  waiver  of  breach;  effect  of 
limitation  of  general  agent's  authority;  who 
is  a  general  agent;  presumption  of  agent's 
authority  to  alter  or  modify  policy  orally; 
duty  of  insured  to  keep  books  of  account; 
burden  of  proof  to  establish  waiver.      27^ 

Attachment  of  mortgage  clause  to;  bind- 
ing effect  on  mort^gee  of  arbitration  pro- 
ceedings to  which  he  was  not  a  party.    925 

INTENT. 

Of  Commission  Merchant  in  Omitting- 
Kei]uirement  of  Statute,  see  Fac- 
tors, 2. 
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INTERNA!.  IMPROVEMENT. 

Ck>ii8truction  of  Public  Roads  as,  see 
Appbopriations. 

Notes  and  Bbiefs. 

Internal  improvement;  what  oonstitutes 
work  of,  within  meaning  of  constitutional 
prohibition  against  state  engaging  in.    914 

INTOXICATING  UQUORS. 

Punishment  for  Giving  Liquor  to 
Minor,  see  Cbiminal  Law,  6. 

A  general  consent  in  writing,  by  a 
mother,  that  liquor  may  be  furnished  'by 
the  person  to  whom  the  writing  is  ad- 
dressed, to  her  minor  child,  whenever  he 
may  desire  to  do  so,  will  not  bar  a  prose- 
cution of  such  person  for  furnishing  liquor 
to  minors  without  the  parent's  consent, 
since  such  consent  would  frustrate  the  pur- 
pose of  the  statute.  Pressly  v.  State 
(Tenn.)  291 

INTOXICATION. 

Effect  of,  on  Degree  of  Care  Required, 
see  Negligence,  7. 

IRON-SAFE  CLAUSE. 

.   See  Insubance,  3. 

JUDGMENT. 

Estoppel  by;  Burden  of  Proof  as  to, 
see  Evidence,  4,  5. 

Evidence  in  Opposition  to  Plea  of 
Estoppel  by,  see  Evidence,  22. 

Injunction  against  Entry  or  Execu- 
tion of,  see  Injunction,  6,  7. 

Error  in  Rendering  Judgment  on  In- 
consistent Findings,  see  Tbial,  18, 

Sufficiency  of  Service  to  Authorize  Per- 
sonal Judgment  in  Divorce  Suit, 
see  Wbit  and  Pbocess. 

1.  A  decree  of  distribution  by  the  pro- 
bate court  holding  that  a  testator  devised 
certain  land  to  his  widow  for  life,  and  the 
remainder  thereof  and  all  his  other  real 
estate  to  his  children,  share  and  share 
alike,  and  ordering  that  the  estate  be  as- 
signed to  the  devisees  according  to  the 
terms  of  the  last  will  and  testament  of  the 
deceased,  must  be  construed  as  assigning 
the  entire  estate  in  the  property  of  the  de- 
ceased to  the  persons  therein  named,  to  wit, 
a  life  estate  to  the  widow  and  a  vested  re- 
mainder to  the  children,  share  and  share 
alike.     Ladd  v.  Weiskopf   (Minn.)  785 

Wlio  bonnd  by. 

2.  A  decree  of  a  probate  court  having 
jurisdiction,  assigning  the  residue  of  the 
estate  of  a  deceased  person,  is  conclusive 
upon  all  persons  interested  in  the  estate, 
whether  then  in  being  or  not.    It  is  in  the 

69  L.  R.  A. 


nature  of  a  judgment  in  rem,  which  binds 
all  the  world.  Id. 

3.  A  judgment  against  a  debtor  is  not 
binding  on  one  who  has  contracted  to  save 
him  harmless  from  the  debt,  unless  he  has 
been  notified  to  come  in  and  defend.  Busell 
Trimmer   Co.   v.   Coburn    (Mass.)  821 

4.  A  decree  denying  the  right  of  a  cor- 
poration to  have  bonds  secured  by  mort- 
gage on  its  property  surrendered  by  a 
pledgee  who  was  seeking  to  foreclose  its 
lien  on  the  bonds'  against  the  pledgeor,  on 
the  ground  that  the  bonds  had  been  wrong- 
fully put  upon  the  market  and  had  never 
been  rightfully  negotiated,  is  no  bar  to  a 
subsequent  suit  against  the  corporation  to 
foreclose  the  mortgage  by  which  they  are 
secured,  since  the  latter  question  could  not 
have  been  determined  in  the  former  action. 
Ru<;kman  v.  Union  Ry.    (Or.)  480 

Notes  and  Bbiefs. 

Judgment;  conclusiveness  in  subsequent 
action  or  suit  upon  same  cause;  essential 
qualities  of  res  judicata.  481 

Effect  of  defective  service  on  validity  of; 
injunction  to  restrain  enforcement.         499 

Conclusiveness  of  decree  of  distribution 
by  probate  court  on  unborn  devisees;  on 
heirs  or  devisees  not  personally  served  or 
present;  right  of  court  to  revise  decree; 
conclusiveness  of  judgment  of  probate 
court;  inadvertent  mistake  by  probate 
judge  in  naming  a  conclusion  of  fact  what 
is  really  a  conclusion  of  law;  impairment 
of  legal  effect  of  judgment  by.  785 

As  presumptive  evidence  of  liability  of 
judgment  debtor.  821 

JUDICIAI.  NOTICE. 

See  Evidence,   1-3. 

JUDICIAL  SALE. 

A  court  order  annulling  a  judicial  sale, 
and  directing  a  resale  of  the  property, 
without  accepting  the  bid,  or  directing  any 
proceedings  against  the  bidder,  or  any  con- 
firmation of  the  sale,  relieves  him  from  all 
liability  upon  his  bid.  Cowper  v.  Weaver 
(Ky.)  33 

Notes  and  Bbiefs. 

Judicial  sale;  relief  of  purchaser  upon 
annulling  judicial  or  execution  sale: — (I.) 
Release  from  bid;  (II.)  release  from  bid 
and  return  of  deposit;  (III.)  relief  by  re- 
imbursement or  subrogation:  (a)  gen- 
erally; (6)  reimbursement;  (c)  subro- 
gation: (1)  generally;  (2)  out  of  proceeds 
of  resale;  (d)  probate,  guardians'  and  ad- 
ministrators' sales:    (1)    guardians'   sales; 
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<2)  administrators'  sales;  (e)  statutory 
relief;  (/)  proceeding  against  nonresi- 
dents; ig)  fraudulent  sales;  (IV.)  relief 
by  aiction  against  the  debtor;  (V.)  relief 
by  action  against  the  creditor;  (VI.)  re- 
lief by  action  against  the  sheriff;  (VII.) 
summary.  33 

JUBT. 

Excuse  of  Competent  Juror,  see  Ap- 
peal AND,  Error,  17. 

JUSTICE  OF  THE  PEACE. 

Injunction  against  Execution  of  Judg- 
ment of,  see  Injunction,  7. 

INCHES. 

See  Limitation  of  Actions,  1,  2. 

ULKE, 

Taking  Right  to  Fish  in,  under  Power 
of  Eminent  Domain,  see  Eminent 
Domain,  2. 

UlNDIiORD  AND  TENANT. 

Liability  of  Trustee  in  Bankruptcy  for 
Rent,  see  Bankruptcy,  2-4,  6. 

Estoppel  to  Claim  Invalidity  of  Ijand- 
lord's  Entry,  see  Estoppel,  5. 

Landlord's  Duty  as  to  Keeping  Side- 
walk Free  from  Ice,  see  High- 
ways,  6. 

Liability  of  Occupants  of  ,Lower  Floors 
for  Injury  Due  to  Blocking  of 
Stairway,  see  Negligence,  5. 

1.  The  retaking  of  the  premises  by  a 
lessor  releases  the  lessee  from  payment  of 
all  subsequent  accuring  rents,  unless  the 
contract  expressly  provides  otherwise. 
Watson  V.  Merrill  (C.  C.  App.  8th  C.)     719 

2.  A  tenant  cannot  be  relieved  from  for- 
feiture of  his  term  because  of  breach  of 
his  (Covenant  to  pay  taxes  after  the  prem- 
ises have  been  sold  because  of  his  default, 
since  he  can  no  longer  perform  his  cove- 
nant, or  make  compensation  for  the  breach, 
so  as  to  entitle  himself  to  equitable  relief. 
Gordon  v.  Richardson   (Mass.)  867 

Notes  and  Briefs. 

Landlord  and  tenant;  effect  of  adjudi- 
cation in  bankruptcy  of  tenant  to  termi- 
nate lease.  720 

Condition  giving  right  of  re-entry  for 
breach  of  covenant;  enforcement  of  con- 
dition where  compensation  in  money  can 
be  made;  breach  of  covenant  to  pay  taxes; 
waiver  by  landlord  of  breach  of  condition; 
effect  of  landlord's  releasing  premises  be- 
fore re-entry  for  condition  broken.         867 

LANDSLIDE. 

Assumption   of  Risk  of  Danger   from, 
see  Master  and  Servant,  13. 
60  L.  R.  A. 


LAPSE. 

Of  Legacy,  see  Wills,  4. 

LABCENT. 

Notes  and  Briefs. 

Larceny;  necessity  of  instruction  as  to 
law  on  circumstantial  evidence  on  prose- 
cution for.  195,  206 

IiASir  CIXAR  CHANCE. 

See  Negligence,  10,  11;  Street  Rail- 
ways, 9. 

LEASE. 

'  See  Landlord  and  Tenant. 

LEAVE  OF  COURT. 

To  Filing  of  Information,  see  Indict- 
ment and  Infx)rmation,  8. 
To  File  Bill  of  Review,  see  Review,  4. 

LEGATEE. 

Who  is,  see  Insurance.  5. 

LEGISLATXIBE. 

Expulsion  of  Member  as  Bill  of  At- 
tainder, see  Attainder. 

Power  to  Create  and  Destroy  Counties, 
see  Counties. 

Relation  of  Judicial  Department  to, 
see  Courts,  4,  5. 

1.  A  member  of  the  legislature  has,  in 
the  absence  of  constitutional  provision,  no 
right  to  a  trial  and  opportunity  to  be  heard 
upon  charges  made,  before  l>oing  expelled 
therefrom.     French  v.  Senate    (Cal.)       556 

2.  A  member  of  the  state  legislature  is 
not  protected  by  the  Federal  Constitution 
from  the  exercise  by  that  body  of  its  con- 
stitutional right  to  remove  him  therefrom. 

Id. 

3.  The  state  legislature  has  power  to 
adopt  any  procedure  for  the  expulsion  of 
members,  and  to  change  it  at  pleasure.    Id. 

4.  Tlie  constitutional  power  of  the  state 
legislature  to  expel  a  member  is  not  re- 
stricted by  the  further  provision  that  a 
member  who  accepts  a  bribe  is  guilty  of 
felony,  upon  conviction  of  which  he  shall 
be  forever  disqualified  from  holding  any  of- 
fice or  public  trust;  and  therefore  convic- 
tion is  not  a  prerequisite  to  his  expulsion 
from  the  legislative  body.  Id. 

6.  Allegations  in  a  petition  by  persons 
expelled  from  a  state  legislature  to  secure 
reinstatement,  that  they  were  expelled 
without  hearing  or  opportunity  for  defense, 
will  not  be  taken  as  true,  even  against  a 
demurrer,  where  the  record  of  the  proceed- 
ings, of  which  the  court  takes  judicial  no- 
tice, shows  that  charges  were  preferred, 
referred  to  a  committee  which  reported  an 
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investigation,  and  that  the  charges  were 
true  and  that  the  report  was  taken  up  and 
considered  by  the  body,  at  which  time  pe- 
titioners had  an  opportunity  to  be  heard 
in  their  own  behalf.  Id. 

Notes  and  Briefs. 

Legislature:  powers  and  privileges  of; 
right  to  expel  member;  exercise  of  power 
beyond  control  of  judiciary.  557 

I.EVT  AND  SEIZURE. 

'Wbat  property  exempt. 

L  The  deposit  by  the  beneficiary  of  the 
proceeds  of  a  life-insurance  policy,  which 
are  exempt  from  execution  for  her  debts, 
in  a  bank,  does  not  destroy  the  exemption. 
Holmes  v.  Marshall   (Cal.)  67 

2.  The  exemption  from  execution  of  the 
proceeds  of  insurance  policies  is  not  limited 
to  claims  against  the  insured,  but  extends 
to  those  against  the  beneficiary,  under  a 
statute  providing  that  all  moneys,  benefits, 
privileges,  or  immunities  accruing,  or  in 
any  manner  growing  out  of,  life  insurance, 
are  exempt  from  execution;  and  the  same 
rule  applies  where  the  policy  is  payable 
to  the  estate  of  the  assured,  and,  being  ex- 
empt from  his  debts,  the  proceeds  are  dis- 
tributed to  his  widow  under  the  statute  as 
his  next  of  kin.  Id. 

Betting  aside  levy. 

3.  The  court  may  set  aside  the  levy  of 
an  attachment  upon  exempt  propert3\     Id. 

Noi'ES  AND  Briefs. 

Levy  and  seizure ;  of  growing  crops.     827 

UBEL  AND  SLANDER. 

1.  Words  which  are  harmless  in  them- 
selves may  be  libelous  in  the  light  of  extrin- 
sic facts.  Pavesich  v.  New  England  L.  Ins. 
CJo.   (Ga.)  101 

2.  A  publication  of  an  advertisement  of 
an  insurance  com  pan  j%  containing  a  per- 
son's picture  and  a  statement  that  the  per- 
son has  policies  of  insurance  with  the 
company  and  is  pleased  with  his  invest- 
ment, when  in  fact  he  has  no  such  policies, 
is  libelous  as 'having  a  tendency  to  create 
the  impression  among  those  who  know  the 
facts  that  the  person  whose  picture  is  re- 
produced has  told  a  wilful  falsehood,  either 
gratuitously  or  for  a  consideration.         Id. 

Notes  and  Briefs. 

Libel  and  slander;  in  charging  one  with 
doing  what  the  law  authorizes  to  be  done; 
definition  of  libel :  innuendo  to  change 
natural  meaning  of  words.  102 
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I.IBEBTT. 

See  Freedom  of  Speech. 

UBEBTT  OF  SPEECH  OB  PBE^S. 

As  Limitation  on  Exercise  of  Right  to 
Privacy,  see  Privacy,  2. 

LICENSE. 

Of  Attorney;  Revocation,  see  Attok- 
>'ets,  2. 

Authority  of  Municipality  as  to,  see 
Municipal  Corporations,   1. 

Necessity  of  Ophthalmologist  Procur- 
ing, see  Physicians. 

1.  A  license  is  a  personal  privilege  to  do 
certain  acts  upon  the  lands  of  another,  but 
creates  no  estate  therein,  is  revocable  at 
will,  and  may  rest  in  parol;  while  an  ease- 
ment is  an  estate  in  real  property,  and  its 
grant  falls  within  the  statute  of  frauds. 
Howes  V.  Barmon  (Id.)  5G8 

2.  Unless  the  evidence  be  clearly  to  the 
contrary,  a  court  will  presume  that  a  parol 
agreement  to  impress  real  property  with  a 
servitude  was  made  with  a  knowledge  of 
the  provisions  of  the  statute  of  frauds,  and 
was  therefore  intended  as  a  license  only, 
and  not  as  an  easement.  Id. 

3.  A  license,  revocable  by  the  licensor, 
and  not  an  easement,  is  created  by  oral  per- 
mission to  use  a  stairway  on  the  outside 
of  a  building  to  reach  the  second  story  of 
an  adjoining  building,  in  consideration  that 
those  to  whom  such  permission  is  given 
will  allow  the  owner  of  the  stairway  to 
erect  a  porch  at  the  back  end  of  his  build- 
ing, on  a  strip  of  vacant  land  owned  bv 
the  other  parties.  Id. 

Notes  and  Briefs. 

License;  upon  private  property;  defi- 
nition  of;    revocation.  568 

LIENS. 

Remedy  for  Enforcing,  see  Action  or 
Suit,  1. 

LIFE  TENANTS. 

1.  The  life  estates  created  by  statute, 
giving  a  surviving  husband  or  wife  one- 
third  interest  for  life  in  the  real  estate  of 
the  other,  are  subject  to  the  incidents  of 
common-law  life  estates,  although  they  are 
not  the  same  as  the  common-law  estates; 
and  the  life  tenant  is  therefore  impeach- 
able for  waste.  Swayne  v.  Lone  Acre  Oil 
Co.   (Tex.)  *  986 

2.  One  entitled  to  an  undivided  life  es- 
tate under  a  statute  giving  a  surviving  hus- 
band or  wife  a  one-third  interest  in  the 
real  estate  of  the  other  cannot  demand 
absolutely  any   part  of   the  production   of 
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oil  wells  subsequently  opened  upon  the 
property  by  the  remainder-men,  but  is  en- 
titled only  to  the  income  upon  one  third 
of  tlje  oil  produced.  Id. 

Rlsbt  to  dividends. 

3.  The  rule  that  cash  dividends  on  cor- 
porate stock  go  to  life  tenants,  and  stock 
dividends  tx)  the  remainder-men,  will  not 
yield  whenever  an  investigation  might  ap- 
pear to  indicate  its  failure  in  a  given  case 
to  accomplish  what  might  be  conceived  to 
be  exact  justice,  upon  the  basis  of  some 
theoretical  view  of  the  ultimate  rights  of 
persons  asserting  conflicting  successive 
stock  interests.     Smith  v.  Dana  (Conn.)   76 

4.  Withdrawal  from  certain  incidental 
branches  of  business  which  a  corporation 
has  been  carrying  on  dues  not  make  the 
distribution  of  the  money  invested  in  them 
as  dividends  a  partial  liquidation  which 
will  carry  the  dividends  to  the  remainder- 
men as  against  life  tenants,  where  the 
capital  stock  is  not  impaired,  and  its  value 
remains  above  par,  and  practically  the 
same  after  the  dividends  as  before.  Id. 

5.  Cash  dividends  upon  corporate  stock 
belong  to  the  life  tenants  notwithstanding 
they  were  derived  from  the  sale  of  perma- 
nent property  in  which  profits  had  been  in- 
vested. Id. 

6.  Investment  of  the  profits  of  a  corpora- 
tion in  permanent  works  does  not  capital- 
ize them,  so  that  upon  the  sale  of  the  works 
the  directors  cannot  distribute  them  as  a 
cash  dividend,  which  will  belong  to  life 
tenants,  and  not  to  remainder-men',  of  the 
stock.  Id. 

Notes  and  Bbiefs. 

Life  tenants;  respective  rights  of  life 
tenants  and  remainder-men  in  stock  divi- 
dends. 76 

Interest  of  life  tenant  in  mines  under 
land;  where  life  tenant  is  widow  whose 
estate  is  created  by  statute;  right  to  oil 
produced  from  wells  drilled  by  remainder- 
men; to  what  life  estates  doctrine  of  waste 
applies;   what  constitutes  waste.  986 

UGHT. 

Municipal  Liability  for  Falling  over 
Horse  Block  from  Lack  of,  see 
Highways,  8. 

LIMITATION  OF  ACTIONS. 

Estoppel  to  Plead,  see  Estoppel,  7. 
Invalidity    of    Short    Limitation     for 

Suit  on  Policy,  see  Insurance,  8. 
Time   for   Filing   Bill    of   Review,    see 

Review,  2. 

1.  Under  ordinary  circumstances  a  suit 
in  equity  will  not  be  stayed  for  laches  be- 
09  L.  R.  A. 


fore,  and  will  be  stayed  after,  the  time 
fixed  by  the  analogous  statute  of  limita- 
tions at  law;  but,  if  unusual  conditions 
make  it  inequitable  to  allow  the  prosecu- 
tion of  a  suit  after  a  briefer,  or  to  forbid 
its  maintenance  after  a  longer,  period  than 
that  fixed  by  the  statute,  the  chancellor 
will  not  be  bound  by  the  statute,  but  will 
determine  the  extraordinary  case  in  ac- 
cordance with  the  equities  which  condition 
it.    Williams  v.  Neely  (C.  C.  App.  8th  C.) 

232 
Equitable  remedies;  laehet. 

2.  It  is  not  culpable  laches  for  one  who 
has  an  equitable  defense  or  reduction  to  a 
promissory  note  which  has  been  and  is  the 
subject  of  pending  litigation  in  another 
court,  and  which,  if  available  at  law,  would 
survive  as  long  as  the  cause  of  action  upon 
the  note  existed,  to  wait  until  an  aflirraa- 
tive  action  at  law  upon  the  subject  of  the 
defense  is  barred,  and  until  the  equitable 
defense  is  rejected  in  an  action  at  law  upon 
the  note,  before  invoking  the  aid  of  a  court 
of  equity  to  enjoin  the  prosecution  of  the 
latter  action  until  his  eqnitable  defense  is 
allowed.  Id. 
Effeot  of  bar  of  other  elaiu  or  remedy. 

3.  The  defense  of  reduction  or  recoup- 
ment, which  arises  out  of  the  same  trans- 
action as  a  promissory  note  or  claim,  sur- 
vives as  long  as  a  cause  of  action  upon 
the  promissory  note  or  claim  exists,  al- 
though an  affirmative  action  upon  the  sub- 
ject of  the  defense  may  be  barred  by  the 
statute  of  limitations.  Id. 

4.  A  note  given  for  interest  on  another 
note  which  is  secured  by  mortgage  is  itself 
so  secured,  and  the  mortgage  may  be  fore- 
closed to  satisfy  it,  although  the  prior  note 
is  barred  by  the  statute  of  limitations. 
Kleis  v.  McGrath  (Iowa)  260 
Wben  statute  nins« 

5.  Under  a  stipulation  in  a  mortgage 
securing  a  series  of  notes  due  at-  intervals 
of  one  year,  that  nonpayment  of  any  one  of 
them,  together  with  nonpa^'ment  of  taxes 
due  on  the  mortgaged  premises,  shall  ma- 
ture the  entire  debt;  failure  to  pay  jthe  flrst 
note  at  its  maturity  and  taxes  due  at  that 
time,  which  default  continues  until  all  the 
notes  are  due,  starts  the  running  of  the 
statute  of  limitations  in  favor  of  the 
whole  debt.  Snyder  v.  Miller  (Kan.)  250 
Removal  of  bar« 

G.  Giving  a  note  for  interest  upon  a 
larger  note  already  barred  by  the  statute 
of  limitations,  which  does  not  mention  or 
in  any  way  refer  to  the  earlier  note,  does 
not  revive  it  under  a  statute  providing  that 
causes  of  action  founded  on  contract  are 
revived  by  an  admission  in  writing,  signed 
by  the  party  to  be  charged,  that  the  debt 
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is  UDpaid,  or  by  a  like  new  promise  to  pay 
the  same.  Kleis  v.  McGrath  (Iowa)  260 
7.  Payment  of  the  taxes  due  on  mort- 
^ged  premises  by  one  who  purchased  the 
proper^  subject  to  the  mortgage,  but  did 
not  assume  its  payment,  does  not  suspend 
the  running  of  limitations  against  the 
right  to  foreclose  the  mortgage,  which  had 
been  started  by  failure  of  the  mortgagor 
to  pay  at  maturity  the  first  of  a  series  of 
notes  secured  by  the  mortgage  and  taxes 
<lue  at  that  time,  the  mortgage  providing 
that  nonpayment  of  any  one  of  the  notes, 
together  with  nonpayment  of  taxes  due  on 
the  premises,  should  mature  the  entire 
debt.     Snyder  v.  Miller   (Kan.)  250 

Notes  and  Bbiefs. 

Limitation  of  actions;  running  of, 
-against  defense  arising  out  of  same  trans- 
tiction  as  claim  sued  on.  '   235 

Provision  in  mortgage  that  whole  debt 
«hall  become  due  upon  failure  to  pay  in- 
terest and  taxes;  suspension  of  operation 
of  statute  by  subsequent  payment  of  taxes; 
•where  payment  is  made  by  subsequent 
grantee  of  land.  250 

Giving  note  to  secure  interest  accrued  on 
■note  previously  given  as  acknowledgment 
of  continued  indebtedness  upon  latter; 
«tatement  in  writing  by  debtor  that  specific 
amount  is  due  a^  admission  of  balance  of 
<!laim  over  such  amount.  261 

XIMITATION  OF  UABIUTT. 

See  Cabbiers,  7. 

XIVEBT-STABIJS  KEEPER. 

Liability  as  Carrier,  see  Cabbiebs,  1,  2. 

XOGS. 

Right   to   Maintain    Replevin    for,    see 
Replevin,  4-6. 

XOTTERY. 

The  fact  that  each  member  is  entitled 
to  trade  out  of  the  amount  he  has  paid  in 
whenever  -he  chooses  to  withdraw  from  the 
"Club  does  not  prevent'a  suit  club,  which  is  a 
scheme  by  which  a  certain  number  of  per- 
sons pay  a  small  sum  per  week,  and  choose 
by  lot  each  week  one  of  the  number  who 
shall  receive  a  suit  of  clothes  worth  much 
more  than  such  weekly  payment,  upon  re- 
ceipt of  which  he  ceases  to  be  a  member  of 
the  club,  from  being  a  lottery.  People  v. 
McPhoc  (Mich.)  505 


Notes  and  Briefs. 

Lottery;  what  constitutes. 
«0  L.  R.  A. 
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Contract  by,  see  Confliot  of  Laws,  2. 
IfANDAMUS. 

Notes  and  Bbiefs. 

Mandamus;  to  compel  court  to  proceed 
with  trial;  where  party  is  in  contempt.    312 

To  compel  courts  and  judges  to  approve 
and  accept  bonds;  to  compel  performance 
of  act  by  officer  who  pleads  authority  of  un- 
constitutional act  for  nonperformance.     428 

To  restore  to  membership  one  expelled 
from  state  legislature;  mandamus  from  one 
branch  to  co-ordinate  branch;  not  issued 
when  not  effectual  or  beneficial;  to  control 
discretion  of  lawmaking  branch  of  govern- 
ment. 557 

MARKETABLE  TITUS. 

See  Vendor  and  Pubchaseb. 

MARRIAGE. 

Law  Governing,  see  Confuct  of  Laws, 

3,4. 
As  Consideration  for  Contract,  see  CoN- 

TBACTS,  2. 

MASTER  AND  SERVANT. 

Liability  for  Maliciously  Procuring 
Breach  of  Contract  of  Employment, 
see  Case. 

Damages  for  Breach  of  Contract  of  Em- 
ployment, see  Damages,  5. 

Question  for  Jury  as  to  Contributory 
Negligence  of  Brakeman,  see  Tbial, 
8. 

Master's  duty  as  to  appliances. 

Proximate  Cause  of  Injury  to  Servant 
by  Fall  of  Derrick,  see  Pboximate 
Cause,  3. 

See  also  Tbial,  20. 

1.  There  is  no  distinction  between  the 
construction  of  the  appliances  furnished  for 
the  use  of  a  servant  and  their  maintenance, 
so  far  as  the  right  of  the  master  is  concerned 
to  absolve  himself  from  liability  for  injuries 
by  furnishing  suitable  materials  to  a  com- 
petent person,  to  be  used  for  that  purpose. 
Rincicotti  v.  John  J.  O'Brien  Contracting 
Co.   (Conn.)  936 

2.  Failure  of  an  engineer  to  observe  a 
custom  of  the  road,  when  cars  are  being 
coupled  together,  to  stop  his  engine  imme- 
diately when  the  cars  come  together  and  hold 
it  stationary  until  signaled  by  the  brake- 
men  making  the  coupling  to  move  it  again, 
is  negligence  rendering  the  company  liable 
for  injury  to  a  brakeman  in  consequence 
thereof.  Schus  v.  Powers-Simpson  Co. 
(Minn.)  887 

3.  An    employer   without  the   necessary 
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technicnl  knowledge  to  enable  him  to  deter- 
mine whether  or  not  a  boiler  furnished  by 
him  is  safe  may  rely  upon  the  statement  of 
the  official  city  boiler  inspector,  so  far  as  his 
duty  towards  his  employees  is  concerned. 
Service  v.  Shoneman  (Pa.)  792 

4.  Negligence  by  an  employer  in  furnish- 
ing an  unsafe  boiler  is  rebutted,  so  as  to  ab- 
solve him  from  liability  for  injuries  to  em- 
ployees by  its  explosion,  where,  before  its 
purchase,  he  made  extended  inquiries  as  to 
which  boiler  was  best,  and  purchased  the  one 
recommended  after  its  superiority  was  point- 
ed out,  paying  a  larger  price  than  was  asked 
for  others;  and  it  had  been  used  in  his  es- 
tablishment three  years  before  the  accident 
without  complaint,  and  was  exclusively  used 
and  favored  by  the  owners.  Id. 

6.  That  a  boiler  furnished  by  an  employer 
for  the  use  of  his  employees  contains  an 
unsafe  device  will  not  render  him  liable  for 
injuries  to  them  by  reason  of  such  defect,  if 
he  procured  it  in  the  exercise  of  business 
prudence,  and  it  was  one  in  ordinary  vise.  Id. 

6.  The  failure  to  box  or  otherwise  pro- 
tect a  rapidly  revolving  upright  shaft  coming 
up  through  the  floor  in  an  alley  or  passiige- 
way  where  an  inexperienced  girl  is  required 
to  sweep,  and  who  is  not  warned  of  the  dan- 
ger, may  be  found  by  the  jury  to  constitute 
negligence  which  will  render  the  employer 
liable  for  injuries  to  her  when  her  clothing 
is  caught  and  wound  upon  the  shaft.  Ameri- 
can Tobacco  Co.  v.  Strickling  (Md.)  90J) 

7.  Mere  knowledge  of  an  employee  of  a 
contractor  for  the  setting  of  the  stone  work 
of  a  building,  of  a  custom  that  the  scaffold- 
ing shall  be  furnished  by  the  brick  contrac- 
tors, does  not  amount  to  a  waiver  of  his  right 
to  hold  his  employer  responsible  for  the 
safety  of  a  scaffold  furnished  for  him  to 
work  upon.  McBeath  v.  Rawle  (111.)  697 
Master's  duty  to  be  present. 

8.  The  mere  fact  that  a  place  where  n 
servant  is  working  is  rendered  tempt^rarily 
unsafe  in  the  execution  of  the  details  of  the 
service  does  not,  alone,  make  it  the  duty  of 
the  master  to  be  present  in  person,  or  by 
r^-presentative,  to  protect  the  servant  from 
harm.  Dill  v.  Marmon  (Ind.)  103 
Duty  to  inspect. 

9.  The  master  is  bound  to  make  reason- 
able inspection  of  appliances  used  to  aid  his 
servants  in  their  work,  and  he  cannot  re- 
lieve himself  from  the  consequences  of  his 
failure  to  do  so  by  delegating  the  duty  to 
competent  employees.  Rincicotti  v.  John  J. 
O'Brien  Contracting  Co.  (Conn.)  93C 
Assumption  of  risk. 

10.  A  servant  engaged  in  assisting  in  shift- 
ing cars  to  be  loaded  at  a  mill  assumes  the 
risk  of  the  foreman  giving  a  negligent  com- 
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mand  relative  to  the  handling  of  the  ears* 
Dill  V.  Marmon   (Ind.)  16^ 

11.  After  a  master  has  exercised  due  care 
in  the  selection  of  servants,  the  danger  aris- 
ing from  the  negligence  of  a  fellow  servant 
is  one  which  is  voluntarily  assumed  by  a. 
person  going  into  the  service  of  the  master; 
it  being  a  risk  for  which  satisfactory  com- 
pensation is  presumed  to  have  been  rendered 
by  the  larger  wages  he  can  earn  in  such 
service  than  in  other  employments.  Louis- 
ville &  X.  R.  Co.  V.  Dillard  (Tenn.)  74t> 

12.  A  direction  by  a  foreman  to  an  em- 
ployee assisting  in  shifting  cars  to  be  loaded" 
at  a  mill,  to  push/  a  car  put  in  motion  by 
the  impact  of  another  before  it  has  lost  its 
momentum,  is  not  such  a  change  in  his  work^ 
although  he  has  never  done  that  particular 
act  Ijefore,  as  to  authorize  him  to  proceed  at 
the  master's  risk.     Dill  v.  Marmon    (Ind.) 

16a 

13.  A  railroad  engineer  who  obeys,  al- 
though reluctantly,  an  order  to  take  his. 
train  through  a  mountainous  region  on  its 
regular  trip  at  a  time  of  heavy  rains,  when 
land  slides  are  anticipated,  assumes  the  risk 
of  such  slides,  and  cannot  hold  the  company 
responsible  in  case  his  train  is  carried  from 
the  track  by  a  slide  which  comes  upon  it  so- 
suddenly  that  there  is  no  time  to  escape, 
and  the  danger  of  which  was  not  observetl 
by  a  track  inspector,  who  had  passed  t he- 
spot  just  before  the  train  reached  there; 
since  it  must  be  regarded  as  pure  accident. 
Kinzel  v.  Atlanta,  K.  &  N.  R.  Co.  (C.  C. 
App.  (5th  C.)  757 
Fellow  servants. 

Imputing  Engineer's  Negligence  to  Con- 
ductor, see  Negligence,  8. 

Receiver's  Liability  for  Injury  by  Fel- 
low Servant's  Negligence,  see  Re- 
ceivers. 

Sufficiency  of  Title  of  Statute  as  to,  see- 
Statutkr.  5. 

Special  Legislation  as  to,  see  Statutes,. 
7. 

See  also  Commerce,  2;  Coxstitutioxal 
Law,  5,  6. 

14.  A  master  is  not  liable  to  a  servant  for- 
in juries  caused  by  negligence  of  a  foreman  in 
directing  work  where  the  master  has  other- 
wise performed  his  duty.  Dill  v.  Marmon 
(Ind.)  *  163- 

15.  An  employer  is  not  liable  to  an  em- 
ployee for  injuries  caused  by  negligence  in- 
the  handling  of  a  boiler  upon  the  premise$i 
by  a  coemployee,  an  engineer  who  is  conceded 
to  have  been  competent.  Service  v.  Shone- 
man (Pa.)  792 

16.  The  conductor  of  a  passenger  train 
cannot  be  regarded  as  in  a  separate  depart- 
ment  of  service    from    a    brakeman  of  a. 


Master  and  Servant. 
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freight  train,  so  as  to  render  the  railroad 
company  liable  for  injury  to  the  latter  by 
his  negligence.  Louisville  &  X.  R.  Co.  v. 
Dillard  (Tenn.)  74« 

17.  A  servant  employed  to  assist  in  shift- 
ing cars  to  be  loaded  at  a  mill  cannot  hold 
the  master  liable  for  an  injury  caused  by 
the  negligence  of  the  foreman  in  charge  of 
the  twd  or  three  men  engaged  in  such  work, 
but  who  is  not  at  the  head  of  a  department 
of  the  work,  in  directing  him  to  push  a  car 
after  it  has  been  set  in  motion  by  the  mo- 
mentum of  another  car,  or  in  failing  to 
stop  the  latter  after  the  servant,  in  attempt- 
ing to  obey  the  order,  has  slipped  and  fallen 
in  such  a  way  that  he  will  be  injured  in  case 
it  is  not  stopped.     Dill  v.  Marmon    (Ind.) 

163 

18.  The  doctrine  of  fellow  service  will  not 
defeat  the  liability  of  a  steamship  company 
for  death  of  a  member  of  the  crew  through 
the  sinking  of  tlie  vessel,  although  the  cause 
of  the  accident  was  the  negligence  of  the 
master  and  pilot,  where  tlie  loss  of  life  was 
due  to  inability  to  launch  the  boats  because 
of  insufficiency  of  the  crew  in  that  they 
could  not  understand  the  language  of  the 
officers,  and  had  not  been  drilled  in  lowering 
the  boats.  Re  Pacific  Mail  S.  S.  Co.  (C.  C. 
A  pp.  9th  C.)  71 

19.  An  employee  injured  by  the  negli- 
gence of  another  while  both  are  acting  in 
the  line  of  duty  as  employees  of  a  corpora- 
tion has  a  right  of  action  against  the  com- 
pany, under  the  Indiana  employer's  liabil- 
ity act  of  1893.  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Montgc»mery   (Ind.)  875 

20.  Negligence  of  a  superior  servant  of  a 
railroad  company,  causing  injury  to  an  em- 
ployee under  his  control,  renders  the  em- 
ployer liable  under  Ohio  act  April  2,  1890, 
although  the  negligence  was  in  respect  of 
the  performance  of  work  of  the  kind  done  by 
the  injured  person,  and  not  in  the  perform- 
ance of  any  duty  imposed  by  law  on  the 
master  personally.  Peiroe  v.  Van  Dusen 
(C.  C.  App.  6th  C.)  705 

21.  An  action  against  a  receiver  of  a 
railroad  corporation  is  within  the  provisions 
of  Ohio  act  April  2,  1890,  nyiking  railroad 
companies  liable  in  certain  cases  for  the  neg- 
ligence of  fellow  servants  or  employees  who 
have  power  or  authority  to  direct  or  control 
the  one  injured.  Id. 

22.  A  corporation  operating  a  "logging 
railroad,*'  not  as  a  common  carrier,  but  ex- 
clusively for  its  own  private  business,  is 
subject  to  the  provisions  of  a  statute  mak- 
ing railroad  corfwrations  liable  for  injuries 
to  servants  caused  by  the  negligence  of  fel- 
low servants,  since  its  employees  engaged  in 
the  operation  of  the  road  are  exposed  to  the 
69  L.  R.  A. 


same  dangers  and  risks  as  are  employees  of 
railroad  corporations  engaged  in  the  busi- 
ness of  a  common  carrier.  Schus  v.  Pow- 
ers-Simpson Co.   (Minn.)  887 

23.  A  statute  making  void  a  contract  by^ 
a  corporation  for  the  release  or  relief  from 
liability  to  an  employee  for  negligence  of  a 
fellow  servant  is  not  unconstitutional. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgom- 
ery  (Ind.)  875 

24.  An  agreement  by  a  railroad  employee 
that  the  acceptance  of  benefits  from  a  relief 
fund  shall  operate  as  a  release  of  all  claims 
against  the  railroad  company  is  void,  un- 
der the  employer's  liability  act  of  1893,  al- 
though the  release  is  only  conditional.      Id. 

Liability   to   third  persons   for   serv-^ 
ant's  acts.. 

To  guest    at  Hotel,   see    Innkeepers,. 
3-7. 

25.  The  relation  of  master  and  servant 
does  not  render  the  master  liable  for  thfr 
torts  of  the  servant,  unless  connected  with 
his  duties  as  such  servant  or  within  the 
scope  of  his  employment.  Clancy  v.  Barker 
(Neb.)  "  642 

XoTES  AND  Briefs. 
See  also  Innkeepers. 

Master  and  servant;  liability  for  induc- 
ing servant  to  break  contract  of  employ- 
ment. 92* 

Assumption  of  risk;  duty  to  furnish  safe 
place  to  work;  safe  railroad  bed  and  track; 
contributory  negligence  of  servant;  in  ab- 
sence of  full  knowledge  of  danger.         757 

Assumption  by  brakeman  of  risk  of  coup- 
ling cars;  action  to  recover;  necessity  of 
proving  what  particular  precaution  defend- 
ant should  have  taken,  but  did  not;  negli- 
gence of  engineer  in  failing  to  keep  engine 
stationary  until  coupling  is  made;  contribu- 
tory negligence  of  brakeman;  abrogation  of 
fellow  servant  doctrine  as  to  railroads; 
what  is  a  "railroad."  888 

Duty  to  furnish  safe  appliances;  measure- 
of  care;  furnishing  appliance  in  ordinary 
use;  where  there  are  safer  appliances;  lia- 
bility for  error  in  judgment  in  selecting  ap- 
pliances; right  to  rely  on  inspection  of  ap- 
pliances by  public  officials.  797 

Defective  appliances;  when  servant  may 
recover  for  injurj'  caused  by;  duty  of  in- 
spection; negligent  construction  of  scaffold; 
where  scaffold  erected  by  independent  con- 
tractor; liability  of  master  for  safety  of 
machinery  and  appliances  furnished  and 
built  by  other  contractor;  duty  to  furnish 
safe  place  to  work;  delegation  of  duty  of 
inspection;  choice  of  methods  of  doing  work 
by  employee;  employee's  knowledge  of  dan- 
ger. 697 
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Duty  to  provide  safe  place  and  appliances 
for  servant;  duty  not  only  to  make,  but  to 
keep,  place  of  work  safe ;  delegation  of  duty 
to  agent;  liability  for  nonfeasance  as  well 
as  misfeasance  of  agent  as  to  duty;  failure 
•of  agent  to  give  necessary  signal;  foreman 
acting  as  representative  of  master  in  or- 
•dering  work  at  particular  place;  assump- 
tion of  risk  by  servant;  right  to  assume 
that  there  is  no  danger  in  obeying  specific 
•order;  determining  vice  principalship  w^ith 
respect  to  character  of  act  causing  injury; 
foreman  as  fellow  servant;. liability  of  mas- 
ter for  negligence  of  fellow  servants  in  us- 
ing tools  or  in  making  place  of  work  un- 
safe; right  to  delegate  superintendence  of 
work;  adoption  by  servant  of  more  danger- 
•ous  method  of  doing  work;  master  not 
bound  to  furnish  implements  .of  the  best  or 
imost  approved  pattern;  failure  to  guard 
against  accident  that  could  not  reasonably 
^ave  been  anticipated.  164 

Duty  to  provide  safe  place  of  work;  fail- 
Tire  to  box  machinery;  duty  to  warn  of 
•danger;  evidence  of  custom  to  guard  ma- 
-chineiy.  909 

Who  are  vice  principals;  statute  making 
railroad  companies  liable  for  injury  to  em- 
ployee by  superior  servant;  applicability  to 
private  railroads;  liability  of  receiver  of 
railroad  for  injury  to  employee;  question 
-whether  person  is  fellow  servant  one  of  gen- 
•eral,  and  not  local,  law.  706 

Test  as  to  whether  one  is  vice  principal  or 
ifellow  servant;  delegation  of  master's  duty 
to  agent;  duty  of  master  to  inspect  instru- 
mentalities ;  right  of  servant  to  rely  on  per- 
formance of  duty;  delegation  of  duty  of  in- 
spectipn;  assumption  of  risk  by  servant  of 
defects  in  instrumentalities.  937 

Validity  of  statute  abrogating  fellow  serv- 
ant rule  as  to  corporations*  876 

Liability  of  innkeepers  and  carriers  for 
injuries  to  guests  and  passengers  by  serv- 
ants; liability  of  proprietors  of  theaters, 
-saloons,  stores,  etc.;  servant  not  acting 
within  scope  of  duty.  643 

3SAXIMS. 

1.  "Every  man's  house  is  his  castle." 
Pavesich  v.  New  England  L.  Ins.  Co.  (Ga.^ 

loi 

2.  He  who  seeks  equity  must  do  equity. 
Oampbell   v.    Justices   of    Superior   Court 

(Mass.)  311 

3.  Nemo  debet  bis  vexari  pro  eadem  causa. 
Hunt  V.  Darling  (R.  I.)  497 

4.  Nullus  videtur  dolo  facere  qui  suo  jure 
tititur.    Ex  parte  Chaoe  (R.  I.)  493 

5.  Qui  facit  per  alium  facit  per  se.  State 
V.  Guglielmo  (Or.)  466 
09  L.  R.  A. 


6.  Respondeat  superior.  Clancy  v.  Bar- 
ker (C.  C.  App.  8th  C.)  653 

7.  Sic  utere  tuo  ut  alienum  non  liedas. 
Youghiogheny  River  Coal  Co.  v.  Allegheny 
Nat.  Bank  (Pa.)  637 

8.  Ubi  jus  ibi  remedium.  Pavesich  v.  New 
England  L.  Ins.  Co.   (Ga.)  101 

9.  Volenti  non  fit  injuria.  Dill  v.  Mar- 
mon  (Ind.)  163 

Notes  akd  Briefs. 

Maxims;  ex  turpi  causa  non  oritur  actio. 

63 
Expressio  unius  est  exclusio  alterius.  830 

HEMORANDUM. 

Admissibility    in    Evidence,    see    Evi- 
dence, 8-10. 

MENTAL  ANGUISH. 

Damages  for,  see  Damages,  12,  14. 

MILL  POND. 

Right  to  Enjoin  Lowering  of  Water  of, 
see  Injunction,  1. 

Notes  and  Bbiefs. 

Mills ;  reasonable  use  of  mill  pond ;  rights 
of  mill  o>\Tier  in  water.  «33 

MINES. 

Rights  of  Life  Tenant  in  Oil  Wells,  see 
Life  Tenants,  2. 

The  leaving  of  surface  supports  is  not 
within  a  provision  in  a  sale  by  the  owner 
of  coal  in  place  of  the  vein,  which  is  held 
subject  to  the  duty  of  supporting  the  sur- 
face, by  which  he  undertakes  to  indemnify 
the  purchaser  for  any  liability  for  any  dam- 
age which  may  result  to  the  surface  "by 
reason  of  the  skilful  and  careful  mining  and 
taking  away  of  the  coal,"  but  the  words  re- 
fer solely  to  the  manner  of  working  the 
vein.  Youghiogheny  River  Coal  Co.  v.  Al- 
legheny Nat.  Bank    vPa.)  637 

Notes  and  Bbiefs. 

Mines;  grant  or  reservation  of  lands  and 
minerals;  right  of  surface  owner  to  sup- 
port. 637 

Interest  of  widow  entitled  to  life  estate 
in  mines  underneath  land;  right  to  propor- 
tion of  oil  produced  from  wells  opened  by  re- 
mainder-men; waste  by  life  tenant  in  drill- 
ing well;  interest  of  life  tenant  generally  in 
minerals  under  land.  986 

MINORS. 

See  Infants. 


Mortgage  ;  Municipal  Corporations. 


105t 


JffORTGAOE. 

Estoppel  to  Plead  Limitations  as  De- 
fense to  Forecloscure  Suit,  see  Es- 
toppel, 7. 

Rights  of  Mortgagee  under  Policy,  see 
Insurance,  7. 

Right  to  Foreclose  Mortgage  to  Satisfy 
Outlawed  Note  for  Interest  on 
Note  Secured  by  the  Mortgage,  see 
Limitation  of  Actions,  4. 

Securing  Series  of  Notes;  When  Limi- 
^  tation  Begins  to  run  on,  see  Limi- 
tation OF  Actions,  6. 

Effect  of  Payment  of  Taxes  by  Pur- 
chaser of  Premises  on  Running  of 
Limitations,  see  Limitation  of 
Actions,  7. 

See  also  Fixtures. 

Notes  and  Briefs. 

See  also  Insurance. 

Mortgage;  to  secure  note;  effect  as  se- 
<!urity  for  second  note  given  for  interest  on 
first  one.  261 

Jurisdiction  of  equity  of  suit  to  foreclose 
mortgage  in  other  state  or  country.        682 

Chattel  mortgage  on  growing  crops.    827 

What  property  will  pass  as  fixtures 
under  mortgage;  things  placed  on  land,  but 
not  yet  affixed;  intent  to  affix.        893,  900 

3IUNICIPAL  CORPORATIONS. 

Authorizing  Condemnation  of  Land 
for  Park  Purposes,  see  Eminent 
Domain,  4. 

Kight  to  Value  of  Sewer  and  Water 
Pipes  under  Streets  Taken  by  Fed- 
eral Qovemment,  see  Eminent 
Domain,  14. 

Liability  of  Official  for  False  Imprison- 
ment, see  False  Imprisonment,  2. 

Rights  and  Liabilities  as  to  Highway, 
see  Highways. 

Rates  Charged  by,  for  Water,  see 
Waters,  3-5. 

Jknthoxity  to  lioense. 

As  to  Automobiles,  see  Automobiles. 

1.  Authority  .given  to  a  municipal  cor- 
poration to  regulirte  includes  authority  to 
license  as  a  means  of  regulation  when  it 
•cannot  be  otherwise  accomplished.  People 
V.  Schneider   (Mich.)  345 

Ordinances. 

Prohibiting  Storage  of  Explosive  Oils 
within  Corporate  Limits,  see  Con- 
stitutional Law,  10. 

2.  An  ordinance  which  applies  alike  to 
^11  persons,  firms,  or  corporations  engaged 
in  the  business  legislated  against  is  not  dia- 
<;riminatory.     Crowley   v.   Ellsworth    (La.) 

276 

3.  An  ordinance  is  not  informal  or  il- 
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legal  because  the  cause  or  reasons  of  its 
enactment  are  not  given,  nor  because  it 
punishes  as  a  nuisance  what  neither  by  it 
nor  by  another  ordinance  is  expressly  de- 
clared to  be  such.  Id. 

4.  Authority  to  a  municipal  corporation 
to  regulate  the  storage  of  .combustible  and 
inflammable  materials  includes  authority 
to  prohibit  the  storage  of  refined  and  other 
explosive  oils  within  the  corporate  limits; 
and  an  ordinance  so  providing  is  not  un- 
reasonable. Id. 

5.  A  special  ordinance  granting  to  a  par- 
ticular person  permission  to  store  refined 
oils  within  the  corporate  limits  of  a  town 
is  repealed  by  a  subsequent  general  ordi- 
nance, applicable  to  all  persons  alike,  mak- 
ing such  storage  of  oils  a  criminal  offense. 

Id. 
LlabiHty  for  injuries. 

In  Highway,  see  Highways,  5-9. 

6.  A  municipal  corporation  has  no  right 
to  prevent  the  use  by  its  owner,  in  a  law- 
ful way,  of  a  paved  strip  between  the  street 
line  and  a  building  set  a  few  feet  back 
from  the  street,  where  there  is  nothing  to 
show  that  the  strip  has  ever  become  a  part 
of  the  highway,  or  that  the  municipality 
has  so  treated  it.  Temby  v.  Ishpeming 
(\iich.)  618 

7.  A  municipal  corporation  is  not  liable 
for  injuries  to  a  traveler  upon  a  sidewalk 
through  the  fall  of  a  billboard  insecurely 
placed  by  an  abutting  o^vner  upon  his  own 
property  near  the  edge  of  the  street,  under 
a  statute  requiring  it  to  keep  its  streets 
reasonably  safe  and  fit  for  travel.  Id. 

Notes  and  Bbiefs. 

Municipal  corporations;  liability  for  in- 
jury to  person  by  falling  over  stepping 
stone  on  sidewalk.  84 

Power  to  regulate  lawful  business;  char- 
ter authority  to  make  by-laws  or  ordi- 
nances in  certain  cases;  power  limited  to 
cases  and  objects  specified;  legislative 
power  to  make  ordinances  for  its  own  gov- 
ernment; effect  of  duty  to  recite  in  ordi- 
nance necessity  for  its  passage;  to  recite 
authority  under  which  enacted;  effect  of 
fact  that  general  ordinance  injures  in  pe- 
culiar way  a  particular  individual; 
validity  of  ordinance  regulating  storage  of 
inflammatory  substances.  276 

No  power  to  pass  ordinance  conflicting 
with  terms  of  charter;  ordinance  requiring 
registering  and  numbering  of  automobiles, 
and  compelling  owners  to  take  out  license; 
power  of  legislature  to  delegate  to  munici- 
palities regulation  of  street  traflic;  power 
of  common  council  to  provide  for  general 
health,  and  to  abate  nuisances.  346 
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Power  to  abate  nuisance;  arrest  of 
motorman  to  abate  nuisance  caused  by  run- 
ning of  trolley  cars.  350 

Liability  for  injury  by  defect  in  side- 
walk; right  to  recover  over  against  prop- 
erty owner  amount  paid  on  judgment  for 
such  injuries;  ordinance  imposing  on  prop- 
erty owners  duty  of  keeping  walks  free 
from  ice;  provision  that,  in  case  of  failure 
to  do  so,  city  will  remove  it  at  owner's  ex- 
pense; effect  of  such  provision  on  liability 
of  city  for  injury.  ^  489 

Liability  for  injury  to  traveler  on  side- 
walk by  fall  of  billboard  on  abutting 
property.  618 

Legislative  authority  to  improve  roads 
outside  of  city  limits;  to  enforce  police 
ordinances;  to  condemn  property  beyond 
limits;  power  of  city  to  take  land  for  park 
purposes.  750 

mBOLIGENCE. 

Of  Bank,  see  Banks,  3-7. 

Of  Depositor  in  Bank,  see  Banks,  8,  9. 

Of  Carrier  or  Passenger,  see  Carriers. 

In  Highway,  see  Highways. 

Of  Master  or  Servant,  see  Master  and 

Servant. 
"Uncertainty  of   Allegations   as   to,   see 

Pleading,  3. 
Proximate  Cause  of  Injury  or  Loss,  see 

Proximate  Cause. 
Of  Railroad  Company,  see  Railroads. 
Of  Street  Railways,  see  Street  Rajl- 

WAYS.    ■ 

1.  Gross  negligence  does  not  include 
ordinary  negligence,  and  proof  of  the  for- 
mer does  not  prove,  but  rather  disproves, 
the  latter.  Rideout  v.  Winnebago  Trac- 
tion Co.  (Wis.)  601 

2.  The  term  "gross  negligence"  signifies 
wilfulness;  it  involves  intent,  actual  or 
constructive,  which  is  a  characteristic  of 
criminal  liability.  Id. 

3.  The  term  "negligence"  by  itself  sug- 
gests only  inadvertence  or  want  of  ordi- 
nary care,  and,  however  great  may  be  the 
degree  of  such  want  of  care,  so  long  as  the 
element  of  inadvertence  remains,  wilful- 
ness is  excluded.  Id. 

4.  A  government  inspector  whose  duty 
it  is  to  see  that  work  is  properly  done  by 
a  dredge  employed  on  a  government  con- 
tract is  entitled  to  protection  from  negli- 
gent acts  of  those  in  charge  of  it,  when 
upon  it,  even  in  the  intervals  when  there  is 
no  occasion  for  him  to  be  actually  engaged 
in  any  immediate  active  duty.  Steam 
Dredge  No.  1  (C.  C.  App.  1st  C.)'  293 
DaiiKeroiiB  premises. 

5.  The  occupant  of  the  lower  floors  of  a 
building,  who  blocks  the  stairway  leading 
69  L.  R.  A. 


from  the  upper  floor  to  the  ground  so  that, 
a  tenant  of  such  floor,  in  seeking  to  escape- 
a  fire,  is  compelled  to  drop  a  considerable- 
distance  to  reach  the  ground,  is  liable  for 
the  injury  resulting  to  him  therefrom. 
Cohn   v.  May    (Pa.)  80O 

Contributory  negligence. 

0.  The  mere  act  of  one  rightfully  on 
board  a  vessel,  of  leaning  against,  or 
wholly  Hitting  upon,  a  bitt  around  which 
runs  a  line  used  in  shifting  the  position  or 
the  vessel,  is  not  negligence  on  his' part. 
Steam  Dredge  No.  1  (C.  C.  App.  1st  C.)  29$: 

7.  Intoxication  does  not  relieve  a  man 
from  the  degree  of  care  required  of  a  sober 
man  under  the  same  circumstances- 
Vizacchero  v.  Rhode  Island  Co.   (R.  I.) 

18» 
lupnted  negligenee. 

H.  Neglig€»nce  of  a  locomotive  engineer, 
which  results  in  a  collision,  is  not  imput- 
able to  the  conductor  in  charge  of  his  train,, 
so  as  to  prevent  a  recovery  for  injuries, 
thereby  cau.sed  to  the  latter,  where  the  con- 
ductor could  not  have  controlled  the  action 
of  the  engineer  at  the  time  of  the  accident^ 
or  have  prevented  its  occurrence.  St. 
Louis  &  S.  F.  R.  Co.  v.  McFall   (Ark.)    217 

*9.  The  owner  of  a  wagon,  seated  beside 
the  driver  whom  he  employs,  is  chargeable 
with  the  driver's  negligence  in  attempting- 
to  cross  a  street  car  track  in  front  of  ait 
approaching  car  which  is  in  plain  sight. 
Markowitz  v.  Metropolitan  Street  R.  Co. 
(Mo.)  38J^ 

Last  clear  ohanoe. 

»See  also  Stbeet  Railways,  9. 

10.  No  peculiar  rule  which  can  be  de- 
duced from  the  doctrine  of  last  clear- 
chance,  as  originated  in  Davie^  v.  Mann^ 
can  be  applied  in  an  admiralty  case. 
Steam  Dredge  No.  1   (C.  C.  App.  1st  C.) 

29.T 

11.  To  make  applicable  the  doctrine  of 
last  clear  chance,  it  must  clearly  appear 
that  the  negligence  of  one  person  was  .«iub- 
sequent  to  that  of  the  other.  Id^ 

Notes  and  Briefs. 

Negligence;  last  clear  chance;  negligence- 
in  failing  to  discover  perilous  position  of 
party  injured.  18!» 

I^st  clear  chance.  38& 

Imputing  negligence  of  engineer  to  con- 
ductor. 211> 

In  leaving  horse  or  team  unhitched  or 
negligently  hitched  in  street;  fright  of,  by- 
boy  causing  runaway;  liability  for  unfore- 
seen consequences  of  act.  24(5^ 

\N'hat  contributory  negligence  will  defeat 
recovery  for  negligent  injuiy.  20i>« 


New  Trial— Odors. 
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Negligence  concurring  with  act  of  God; 
liability.  •  509 

Care  due  to  sick,  infirm,  disabled,  and 
otherwise  helpless  persons,  with  whom  no 
<?ontract  relation  is  sustained: — (I.)  Scope 
of  note;  (II,)  no  duty  as  between  stran- 
gers; (III.)  principles  which  determine 
duty  in  certain  relations:  (a)  duty  or 
special  care  due  to  persons  under  disability 
in  general;  (h)  limitation  upon  this  duty 
where  disabled  party  is  trespasser;  (c) 
•duty  limited  by  negligence  of  person  under 
disability;  id)  another's  negligence  not 
excuse  for  wilful  or  wanton  injury;  (c) 
summary;  (IV.)  duty  to  avoid  injur>': 
(a)  to  the  sick  and  infirm;  (b)  to  per- 
sons of  defective  sight  or  hearing;  (c)  to 
persons  in  helpless  situations:  (1)  sleep- 
ing on  railway  track;  (2)  foot  caught  in 
railway  track;  (3)  walking  on  railway 
trestle:  (4)  falling  on  railway  track;  (5) 
■driving  frightened  horse;  (6)  instances  of 
other  helpless  situations;  (V.)  duty  of  per- 
sons inflicting  injury  to  care  for  those  in- 
jured: (a)  obligation  to  prevent  aggrava- 
tion of  injury:  (6)  what  is  sufficient  per- 
formance of  obligation;  (VI.)  knowledge 
of  disability:  (a)  actual  knowledge  gen- 
■erally  necessary  to  creation  of  duty;  (5) 
^'hen  mere  belief  sufficient  to  impose  duty: 
(c)  negligent  ignorance  equivalent  to 
Icnowledge;  (VII.)  duty  to  discover  an- 
other's peril  or  disability:  (a)  at  places 
-where  people  are  likely  to  be  present;  (6) 
■whether  duty  exists  as  to  trespassers;  (r) 
what  is  sufficient  notice  of  peril  or  disabil- 
ity; (VIII.)  presumptions  in  absence  of 
Icnowledge  of  disability:  (a)  right  to  pre- 
sume person  in  peril  will  help  himself;  (b) 
limitations  upon  exercise  of  such  presump- 
tion: (1)  warning  of  danger  generally 
necessary  as  basis  for  presumption;  (2) 
presumption  may  be  repelled  by  circum- 
stances; (3)  "last  moment"  to  which  pre- 
sumption may  be  indulged.  513 

What  constitutes  reasonable  diligence  to 
31  void  injurj';  concurring  negligence  of  two 
or  more  resulting  in  injury  to  third  party; 
Titfht  to  maintain  action  against  one  or 
«11.  561 

Kight  to  recover  for  ordinary  negligence 
under  allegation  of  gross,  wilful,  or  wanton 
■negligence,  or  vice  versa.  601 

Negligent  injury;  proximate  cause  of; 
injury  committed  by  act  in  violation  of 
statute.  801 

If EW  TRIAI4. 

For  Failure  to  Insert  Certain  Facts  in 

Special  Verdict,  see  Trial,  21. 

1.  A  claim  that  the  jury  in  a  criminal 

<yise  was  prejudiced  by  a  report  of  a  grand 

jury  as  to  the  enforcement  of  criminal  law, 

<9  L.  B.  A. 


which  was  read  before  them,  comes  too  late 
on  a  motion  for  a  new  trial.  Beason  y. 
State   (Tex.  Crim.  App.)  193 

2.  The  admission  of  evidence  of  the  age, 
at  the  time  of  death,  of  the  parents  of  one 
killed  by  accident,  for  the  purpose  of  show- 
ing his  expectation  of  life,  although  errone- 
ous because  of  remoteness,  is  not  ground 
for  new  trial.  Rincicotti  v.  John  J. 
O'Brien  Contracting  Co.    (Conn.)  936 

3.  A  new  trial  must  be  granted  where  the 
facts  found  in  a  special  verdict  are  insuf- 
ficient to  support  the  judgment  for  plain- 
tiff by  reason  of  the  absence  of  findings  on 
matters  in  dispute  essential  to  the  com- 
plete determination  of  the  issues.  Beare 
v.  Wright  (N.  D.)  409 

NOISE. 

From  Chicken  House  as  Nuisance,  see 
Nuisances. 

NOMINAL  DAMAClES. 

See  Damages,  2. 

NONRESIDENTS. 

Discrimination   against,  see  Constitu- 
tional Law,  7. 

NUISANCES. 

Arrest    of    Motorman    to    Abate,    see 

False  Imprisonment. 
Street  Fair  as,  see  Highways,  3.  4. 
Conductor  Pipe  Emptying  on  Sidewalk 

as,  see  Highways,  5. 
Injunction  against,  see  Injunction,  3. 

The  characteristic  noises  and  odors  issu- 
ing from  a  chicken  house  and  yard  which 
are  maintained  in  a  cleanly  manner  and 
cared  for  so  as  not  injuriously  to  affect  the 
health  of  any  normal  person  in  the  neigh- 
borhood are  not  a  nuisance,  although  they 
may  make  neighboring  property  uncom- 
fortable as  a  residence  for  invalids.  Wade 
V.  Miller  (Mass.)  820 

Notes  and  Briefs. 

Nuisance;    what  constitutes.  818 

Right  of  person  coming  to  live  near 

alleged  nuisance;  what  constitutes.  934 

Power  of  municipality  to  abate.  350 

Obstruction      of,     or     encroachment 

upon,  street  as;  injunction  to  abate.       565 

OATH. 

Information,  see  Indictment  and  In- 
formation. 

ODORS. 

From  Chicken  House  as  Nuisance,  see 
Nuisances. 
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OFFICERS. 

Liability  for  False  Imprisonment,  see 

False  Imprisonment,  2. 
Homicide    by,    While    Making   Arrest, 

see  Homicide. 
Removal    of    Member    of    Legislature, 

see  Legislatube. 
Waiver   of   Right   of   Privacy   by,    see 

Privact,  4. 

The  title  to  a  public  office  is  held  sub- 
ject to  the  constitutional  provision  giving 
the  right  of  removal.  French  v.  Senate 
(Cal.)  556 

Notes  and  Briefs. 

Officers;  implication  of  all  incidental 
powers  necessary  for  due  exercise  of  power 
expressly  granted;  right  of  attorney  gen- 
eral to  sign  indictments  found  by  grand 
jury;  presumption  in  favor  of  due  exe- 
cution of  acts  of  official  nature;  offer  by 
public  officer  to  receive  a  bribe  as  a  punish- 
able offense.  176 

Individual  criminal  liability  of  officer  or 
agent  of  corporation.  276 

Liability  of  public  officials  for  their  acts. 

350 

What  force  may  be  used  to  make  an  ar- 
rest. 382 

OIL. 

Explosive,  Prohibiting  Extensive  Stor- 
ing of,  within  City  Limits,  see 
Constitutional  Law,  10. 

Rights  of  Life  Tenant  as  to,  see  Life 
Tenants,  2. 

Notes  and  Briefs. 

Oil;  as  mineral;  as  part  of  land.  988 

OPHTHALMOLOGISTS.. 

Necessity  of  License  by,  see  Phy- 
sicians. 

OBDIKANCE. 

See   Municipal   Cobpobations,  2-5. 

PARDON. 

Of  Attorney;  Effect,  see  Attobneys,  1. 

PARKS. 

Condemnation  of  Land  for,  see  Emi- 
nent Domain,  4-6,  9. 

Sufficiency  of  Title  of  Statute  as  to, 
see  Statutes,  3,  4. 

Notes  and  Bbiefs. 

Parks;  parkways  as  essential  part  of 
park  system;  condemnation  of  land  for 
parks  and  park  ways.  750 

Forbidding  use  of  land  near  park  for 
69  L.  R.  A. 


advertising    purposes;     as    a    taking    for 
which  compensation  must  be  paid.         81 T 

PAROL  EVIDENCE. 

See  Evidence,  12-15. 

PARTITION. 

Notes  and  Bbiefs. 

Partition ;  of  land  in  other  state  or  coun- 
try ;  jurisdiction  of  equity  to  decree.        692 

PARTNERSHIP. 

Discharge  of  One  Partner  in  Bank- 
ruptcy; Effect,  see  Bankbuptct, 
7,  8. 

Between  Husband  and  Wife,  see  Hus- 
band AND  Wife,  6. 

Wlien  partnership  ezists. 

1.  A  partner  may  make  an  agreement 
with  a  third  person  for  a  division  of  the 
profits  coming  to  him  from  the  partner- 
ship enterprise,  and,  if  the  character  of 
the  agreement  is  such  as  to  disclose  the 
essentials  necessary  to  a  partnership,  a  sub- 
partnership  is  thereby  formed  between  the 
partner  and  the  third  person;  but  such 
person  does  not  become  a  member  of  the 
first  partnership,  nor  is  he  liable  for  the 
debts  of  that  partnership.  Morrison  v. 
Dickey  (Ga.)  87 

2.  Mutual  confidence  being  the  founda- 
tion of  the  partnership  relation,  the  mere 
fact  that  a  member  of  a  partnership  is  not 
the  owner  of  property  which  he  has  em- 
barked in  the  partnership  enterprise — ^the 
same  belonging  to  a  third  person,  who  has 
consented  that  it  may  be  so  used  for  his 
benefit,  but  whose  interest  is  not  disclosed 
to  the  other  member  of  the  partnership — 
does  not  cause  a  partnership  relation  to 
arise  between  the  other  partner  and  tHe 
concealed  principal  of  his  copartner.  Id. 
RiKht*     and    liabilities     as     between 

partners. 

3.  A  woman  whose  husband  is  carrying 
on  a  partnership  business  with  her  money, 
under  an  agreement  that  she  shall  receive 
all  of  his  share  of  the  profits  of  the  busi- 
ness, is  liable  to  account  to  him  for  the 
amount  for  which  he  has  rendered  himself 
liable  on  account  of  the  purchase  of  a  ma- 
chine by  him  and  his  partner  for  use  in  the 
business,  although  she  has  given  him  spe- 
cial instructions  not  to  purchase  the  ma- 
chine, if  the  machine  is  in  fact  necessary 
or  proper  for  the  conduct  of  the  business. 

Id. 

4.  In  case  of  a  subpartnership  between 
husband  and  wife  in  reference  to  the  hus- 
band's share  of  the  profits  of  a  business  in 
which  he  is  a  partner,  a  gift  by  the  wife  to 
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the  husband  of  a  portion  of  her  interest  in 
the  profits  which  the  husband  would  derive 
from  the  first  partnership  is  valid;  and  the 
use  by  him,  or  by  his  copartner,  of  such 
profits  to  discharge  a  debt  of  the  husband 
does  not  render  his  partner  liable  to  the 
wife  on  account  of  having  used  her  money 
for  the  purpose  of  paying  her  husband's 
debt.  Id. 

5.  Where  a  business  owned  by  a  married 
woman  was  conducted  by  her  husband  in 
his  name,  and  a  third  person,  in  ignorance 
of  the  wife's  interest^  bought  a  half  inter- 
est therein,  and  later,  upon  discovering  the 
wife's  interest,  recognized  her  as  a  partner 
and  offered  to  buy  her  share  in  the  busi- 
ness, the  wife  became  liable,  upon  an  ac- 
counting as  to  the  affairs  of  the  partner- 
ship, for  half  of  the  purchase  price  of  a 
machine  previously  bought  by  her  husband 
and  his  partner  before  her  relation  to  the 
business  was  discovered,  although  she  had 
given  her  husband  special  instructions  not 
to  purchase  the  machine,  it  appearing  that 
it  was  actually  purchased  and  used  in  car- 
rying on  the  business  of  the  partnership. 

la. 

Notes  and  Bbiefs. 

Partnership;  relation  a  purely  contract- 
ual one;  subpartnership  between  one  part- 
ner and  his  wife  as  to  his  share  of  the 
profits;  liability  of  concealed  partner  for 
debts  of  firm;  creation  of  partnership  by 
agent  without  authority;   ratification.      88 

Good  faith  required  of  partners.  574 

Discharge  of  partnership  liability  in  in- 
dividual bankruptcy  proceedings.  771 

Effect  on  partnership  debt  of  discharge 
in  bankruptcy  of  individual  partner;  at- 
tempt to  withdraw  debts  from  jurisdiction 
of  bankruptcy  courts  by  attempted  dissolu- 
tion; right  of  creditors  of,  to  dividend 
where  there  is  no  joint  estate  and  no  sur- 
plus of  separate  estate  after  paying  sep- 
arate debts;  assignment,  under  insolvency 
laws,  of  one  partner  as  dissolution  of  firm. 

772 
PASS  BOOK. 
SeQ  Banks. 

PAYMENT. 

Notes  and  Briefs. 

Payment;  right  to  recover,  though  made 
voluntarily,  where  parties  not  on  equal 
terms;  what  constitutes  compulsory  pay- 
ment. 803 

PERSON. 

Railroad   Company  as,   see  Constitu- 
tional Law,  4. 
69  L.  R.  A. 


PERSONAL  INJURIES. 

Damages  for,  see  Damages,  8,  9. 

PERSONAL     LIABILITT      AND  SE- 
CITRITT. 

See  Constitutional  Law,  2,  3;  Pm- 

VAtT,    1. 

PHYSICIANS. 

An  ophthalmologist  who  prefixes  te  his- 
name  the  letters  "Dr."  on  his  sign,  and  on 
notices  in  which  he  undertakes  to  correct 
certain  diseased  conditions  by  the  fitting  of 
glasses  to  the  eyes,  comes  within  the  terms- 
of  a  stetute  providing,  that,  when  a  person 
shall  append  the  title  "Dr.,''  in  a  medical 
sense,  to  his  name,  he  shall  be  regarded  as 
practising  medicine,  within  the  meaning  of 
the  statute  which  requires  a  license  as  a 
condition  precedent  to  doing  so.  State  v. 
Yegge  (S.  D.)  504 

PICTURE. 

Publication  of,  without  Consent,  see 
Fbeedom  of  Speech. 

Publication  of,  as  Part  of  Advertise- 
ment, as  Violation  of  Right  to 
Privacy,  see  Privacy,  4. 

PLEADING. 

Error  in  Refusing  Leave  to  Amend,  see 
Appeal  and  Ebbob,  10. 
Mode  of  Testing  Sufficiency  of  Answer^ 
see  Appeal  and  Ebbob,  15. 

Tiue  for  objeotions;  waiver. 

1.  Error  in  overruling  a  demurrer  is  not 
available  to  defendant  after  a  voluntary 
default  and  hearing  in  damages  thereon, 
unless  the  complaint  is  bad  in  substance. 
Richards  v.  New  York,  N.  H.  &  H.  R.  Co. 
(Conn.)  929- 

2.  The  right  to  move  to  'strike  para- 
graphs of  answer  is  not  waived  by  filing  de- 
murrers, where,  after  the  demurrers  are 
filed,  the  petition  is  amended,  and  the  an- 
swer is  then  amended  to  meet  the  new  mat- 
ter in  the  petition.  Wisconsin  Lumber  Co. 
V.  Greene  &  W.  Teleph  Co.  (Iowa)  96S 
SnfBtoieney  of  plaintliTB  pleadingi. 

Requiring  Election  between  Different 
Theories,  see  Tbial,  1. 

Allegations  as  to  Expulsion  from  Leg- 
islature, see  Leqislatdbe,  5. 

3.  A  complaint  using  language  to  de- 
scribe defendant's  fault  appropriate  to  both 
gross  negligence  and  ordinary  negligence,  as 
if  they  occurred  at  one  and  the  same  time, 
and  that  one  included  the  other,  is  indef- 
inite and  uncertain.  Rideout  v.  Winnebago 
Traction  Co.    (Wis.)  601 

4.  A  grantor  who  has  reclaimed  the  prop- 
erty because  of  breach  of  certain  conditions 
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subsequent,  which  the  conveyance  stip- 
ulated should  cause  the  title  to  revert  to 
him,  need  not,  when  invoking  judicial  reni- 
■edies  in  respect  thereto,  plead  the  eviden- 
tiary facts  showing  title  in  him  notwith- 
standing the  paper  title  in  the  grantee,  but 
may  plead  his  title  in  general  terms  the 
same  as  if  that  title  were  dependent  upon 
^ny  other  circumstances.  Maginnis  v. 
Knickerbocker   Ice  Co.    (Wis.)  833 

5.  A  plaintiff  who  sues  to  recover  pun- 
itive damages  for  a  particular  wrongful  act, 
and  relies,  as  evidencing  the  animus  with 
which  that  act  was  committed,  upon  the 
commission  of  a  wholly  independent  act,  done 
at  a  different  time  and  place,  must  by  his 
pleadings  advise  the  defendant  of  the  case 
he  is  expected  to  meet.  Central  of  Ga.  R. 
Co.  V.  Augusta  Brokerage  Co.    (Ga.)        119 

Notes  and  Bbiefs. 

Pleading;  allegation  that  deed  was  de- 
livered under  terms  of  written  contract; 
proof  that  it  was  delivered  under  oral  con- 
tract. 572 

Right  to  recover  for  ordinary  negligence 
under  allegation  of  gross,  wilful,  or  wanton 
negligence,  or  vice  versa: — (I.)  Introduc- 
tion; (II.)  allegation  of  wilful  or  gross 
negligence;  (III.)  allegation  of  reckless  or 
wanton  negligence  or  both;  (IV.)  rcov 
ery  on  allegation  of  ordinary  negligence,  on 
proof  of  wilful  or  gross  negligence;  (V.) 
under  statute  or  ordinance;  (VI.)  conclu- 
sion. 601 

Inconsistent  allegations.  606 

Allegation  of  several  grounds  of  action; 
right  to  recover  where  only  one  is  proved; 
amendment  of  pleading  by  introducing  new 
cause  of  action.  801 

PI.EB0E     AND     COLLATERAL   S£- 
CURITT. 

XoTEs  AND  Briefs. 

Pledge;  right  to  sell  col  laterals  governed 
by  terms  of  contract;  when  purchaser  has 
valid  title  to  pledged  property.  480 

POLES. 

In  Highway,  see  Highways,  2. 

POOL. 

Playing  Pool  as  Betting,  see  Gaming. 

P08T0FFICE. 

Contract    by    Mail,    see    Conflict    of 
Laws,  2. 

PRATER. 

Offering  of,  in  School,  see  Schools,  1,  2. 
«9L.R.  A. 


PREMIUM  KOTE. 

Failure  to  Allow  Credit  for,  in  Action 

on  Policy,  see  Appeal  and  Ebbor. 

19. 
Waiver   of   Provision    for   Termination 

of  Policy,  by  Nonpaj-ment  of,  see 

Insurance,  6. 

PREMIUMS. 

To  Building  and  Loan  Association,  see 
Building  and  Loan  Associ- 
ations, 2. 

PRESIDENT. 

Of  Corporation,  sec  Corpobations,  7. 

PRINCIPAL  AND  ACCESSORY. 

In  Crime  Committed  in  Two  Counties; 
Place  for  Trial  of,  see  Courts,  2. 

PRINCIPAL     AND     AGENT. 

Parol  Evidence  of  Signing  Memoran- 
dum as  Agent  for  Purchaser,  see 
Evidence,  15. 

Insurance  Agent,  see  Insurance,   1-3. 

Partnership  between  Undisclosed  Prin- 
cipal of  One  Partner  and  Other 
Member  of  Firm,  see  Partner- 
ship, 2. 

Notes  and  Briefs. 

Principal  and  agent;  law  of  concealed 
agency;  creation  of  partnership  by  agent 
without  authority;  ratification  by  princi- 
pal. 88 
Notice  to  agent  as  notice  to  principal.  279 
Agent  profiting  by  transaction  at  princi- 
pal's  expense;  question  whether  transac- 
tion is  void  or  voidable;  ratification  by 
principal;  what  constitutes;  sufficiency  of 
repudiation;  effect  of  custom  or  usage  on 
agent's  powers;  liability  of  one  doing  bu^*i- 
ncss  through  agent  for  acts  and  omissions 
of  latter.                                                       667 

PRINCIPAL    AND    S17RETT. 

Liability  as  Surety  on  Notes,  see  Rills 
AND  Notes,  1. 

Law  Governing  Married  Woman's  Lia- 
bility as  Surety,  see  Conflict  of 
Laws,  5,  G. 

PRIVACY. 

1.  Tlie  right  of  privacy  is  embraced 
within  the  absolute  rights  of  personal  se- 
curity and  personal  liberty.  Pavesich  v. 
New  England  L.  Ins.  Co.   (Ga.)  101 

2.  Liberty  of  speech  and  of  the  press, 
when  exercised  within  the  bounds  of  the 
constitutional  guaranties,  are  limitations 
upon  the  exercise  of  the  right  of  privacy. 

Id. 
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3.  The  publication  of  a  picture  of  a  per- 
son, without  his  consent,  as  a  part  of  an 
advertisement,  for  the  purpose  of  exploit- 
ing the  publisher's  business,  is  a  violation 
of  the  right' of  privacy  of  the  person  whose 
picture  is  reproduced,  and  entitles  him  to 
recover,  without  proof  of  special  damage. 

Id. 
Waiver  of  risbt  of. 

4.  One  who  seeks  or  holds  a  public  office, 
or. any  person  who  claims  from  the  public 
approval  or  patronage,  waives  his  right  of 
privacy  to  such  an  extent  that  he  cannot 
restrain  or  impede  the  public  in  any  proper 
investigation  into  the  conduct  of  his  pri- 
vate life  which  may  throw  light  upon  the 
question  of  his  fitness  for  the  office  which 
he  seeks  or  holds,  or  as  to  whether  the  pub- 
lic should  bestow  upon  him  the  office  which 
he  seeks,  or  axicord  to  him  the  approval  or 
patronage  which  he  asks.  Id. 

6.  The  right  of  privacy  may  be  waived, 
either  expressly  or  by  implication,  except 
as  to  those  matters  which  law  or  public 
policy  demands  shall  be  kept  private;  but 
a  waiver  authorizes  an  invasion  of  the 
right  only  to  such  an  extent  as  is  neces- 
sarily to  be  inferred  from  the  purpose  for 
which  the  waiver  is  made.  Waiver  for  one 
purpose,  and  in  favor  of  one  person  or 
class,  does  not  authorize  an  invasion  for 
all  purposes,  or  by  all  persons  and  classes. 

Id. 


Notes  and  Bbiefs. 


Privacy;  right  of. 
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PROHIBITION. 

To  Stay  Inferior  Court,  see  Courts,  7. 

PROPERTY. 

A  property  right  in  price  quotations 
gathered  by  a  board  of  trade  is  not  de- 
stroyed by  the  facts  that  a  large  percent- 
age of  the  business  done  under  its  auspices 
consists  of  gambling  transactions,  or  that 
the  news  is  susceptible  of  bad,  as  well  as 
good,  uses.  Board  of  Trade  v.  L.  A.  Kin- 
sey  Co.  (C.  C.  App.  7th  C.)  59 

PROVABLE  CLAIMS. 

See  Bankbuftcy,  3. 

PROXIMATE  CAUSE. 

1.  The  negligence  of  a  carrier  in  failing 
to  forward  promptly  goods  delivered  for 
transportation  is  the  proximate  cause  of 
their  loss,  where,  because  of  such  delay, 
they  are  overtaken  in  transit  and  destroyed 
by  an  act  of  God,  even  though  the  act  of 
God  cannot  reasonably  be  anticipated.  Bibb 
Broom  Com  Co.  v.  Atchison,  T.  &  6.  F.  R. 
Co.  (Minn.)  509 

60  L.  R.  A. 


Of  personal  Injnry. 

2.  The  proximate  cause  of  the  accident 
was  the  striking  of  the  horse  by  the  boy, 
where  a  farmer  left  a  team  of  eleven-year- 
old  horses  drawing  a  wagon  loaded  with 
about  a  ton's  weight,  fastened  to  a  hitching 
rail  in  front  of  a  store  while  engaged  in  un- 
loading his  wagon,  as  he  had  been  frequent- 
ly in  the  habit  of  doing,  and  while  the  team 
was  standing  quietly  a  boy,  in  turning  over 
the  hitching  rail  near  the  head  of  the  team, 
struck  one  of  them  on  the  nose,  which 
frightened  the  team,  causing  them  to  break 
the  halter,  which  was  apparently  in  good 
condition,  and  run  away,  causing  damage. 
Stephenson  v,  Corder  (Kan.)  246 

3.  The  proximate  cause  of  the  injury  of 
a  servant  by  the  fall  of  a  derrick  because 
of  the  breaking  of  a  spliced  rope  is  not  the 
failure  to  insert  thimbles  into  the  loops  of 
the  splice,  but  the  failure  to  inspect  the 
rope  for  the  purpose  of  determining  its  con- 
dition, and  to  repair  it  after  it  has  become 
chafed  and  worn  by  use,  where  there  is 
nothing  to  show  that  the  splice  is  not  suf- 
ficiently strong,  without  the  thimbles,  to  do 
the  work  required  of  it,  but  fails  because 
of  the  wear  due  to  continued  use.  Rinci- 
cotti  V.  John  J.  O'Brien  Contracting  Co. 
(Conn.)  936 

Notes  and  Bbiefs. 

Proximate  cause;  of  injury;  what  consti- 
tutes. 246 
Of  accident;  what  constitutes.  801 

PUBLIC  IMPROVEMEHT8. 

See  Drains  and  Sewebs. 

IfoTES  AND  Bbiefs. 

Public  improvements;  validity  of  assess- 
ment for  construction  or  cleaning  of  sew- 
ers; giving  resident  landowners  on  line  of 
ditch  right  to  demand  cleaning  or  repair.; 
nonresident  owners  not  considered;  confer- 
ring upon  auditor  power  to  order  improve- 
ment upon  petition.  807 

PUBLIC  IXTATER  SUPPLY. 

See  Watebs,  3-5. 

PUNITIVE  DAMAGES. 

See  Damages,  14. 

QUESTION  FOR  JURY. 

See  Tbial,  2-10. 

QUOTATIONS. 

Notes  and  Bbiefs. 

Quotations;  gathered  by  board  of  trade; 
property  right  in.  63 

67 


1058 


Railroad  Relibf  ^.ssoci^tton— Rbal  Property. 


RAII.ROAD.BEI.IEF  ASSOCIATION. 

Invalidity  of  Agreement  for  Release  of 
.  Railroad    Company    by    Accepting 
Fund,   see  Master  and  Seryant, 
2A. 

RAILROADSi 

Equal    Protection    of,    see    Coxstitc- 

TiONAi.  Law,  4,  6. 
Due  Process  in  Taxation  of,  see  Con- 

feTITUTIONAL  LaW,  8. 

Establishment  of,  under  Power  of  Em- 
inent Domain,  see  Eminent  Do- 
main, 1,  3. 

Liability  for  Injury  to  Employee,  see 
Master  and  Servant,  21. 

Taxation  of,  see  Taxes. 
•  Question  for  Jury  as  to  Cause  of  Fire, 

j      rsee  Trial,  6. 

L  Failure  of  railway,  employees  to  take 
charge  of  and  care  for  a  man  who,  while 
trespassing  on  the  track,  was  struck  and 
injured  by  a  moving  car  attached  to  an  en- 
gine in  their  charge,  but  without  any  fault 
on  their  part,  isi  not  the  violation  of  a  legal 
duty  for  whicl?  the  company  can  be  held 
liable.  Union  P.  R.  Co.  v.  Cappier  (Kan.) 
.  513 

2.  The  duty  to  sound  warnings  when 
trains  approach  a  trestle  over  a  highway 
depends  upon  the '  dangerous  character  of 
the  place,  which  is  a  question  for  the  deter- 
mination of  the  jury.  '  Ijonisvrlle  &  X.  R. 
Cb.  v.  Sawj'er   (Tenn.)  662 

Notes  j^nd  Briefs. 

Railroads;  failure  to  look  for  train  at  in- 
stant of  stepping  on '  crossing. ,  300 

Taxation  of;  statute  providing  for  val- 
uation and  assessment  as  a  unit,  and  dis- 
tribution of  value  on  mileage  ba»is  to  dif- 
ferent taxing  distriictd.  440 

Duty  to  care  for.  trespasser  injjared  on 
tfack ;  in  absence  of  negligence  by  railroad 
employees;  duty  of  employees  to  extinguish 
fire  found  on  right  of  way.  514 

Duty  to  avoid  injury  to  persons  in  help- 
lesH  position  on   track.  523 

Duty  to  look  and  listen  before  crossing 
track;  negligence  in  walking  on  track.    606 

Validity  of  statute  making  railroad  com- 
panies liable  for  injury  to  employees  by  su- 
perior servants ;  scope  of ;  liability  of  re- 
ceiver for  injury  to  employee.  706 

Binding  effect  on,  of  condition  subsequent 
in  deed  to;  exercise  of  eminent  domain  to 
establish  private  railroad.  843 

What  constitutes,  a  "railroad"  within 
meaning  of  act  making  railroad  corporation 
iJ9  L.  R.  A. 


liable  for  injury  to  employees  by  fellow  serv- 
ant;, application  of  act  to  logging  railro«Mls. 

888 


RAPE. 


Notes  and  Briefs. 


Rape;  necessity  of  instruction  as  to.  law 
on  circumstantial  evidence  on  prosecution 
for.  204 

RATES. 

For   Water;    Burden   of   Showing  Un* 
reasonableness  of,  see  Evidence,  6. 
For  Water,  see  Waters,  3-5. 

REAL  PROPERTY. 

Power  of  Court  in  Other  State  over, 
see  Courts,  3. 

Rule  in  Shelley's  Case. 

1.  The  rule  in  Shelley' B  Ca9e  is  part  of 
the  common  law  of  Iowa.  Doyle  v.  Andis 
(][owa)  953 

2.  A  feie  simple  is  vested  in  the  first 
taker  tinder  the  rule  in  flhelley's  Case  by  a 
conveyance  to  one  "during  his  natural  life, 
and  then  to  his  heirs."  Id. 
Gonditions  fubfequent;  fovfeiiv^e. 

Sufficiency   of    Allegations    as   to,    see 

Pleading,  4. 
See  also  Equity,  2. 

3.  The  beneficiary  of  a  condition  in  a 
conveyance  of  property,  for  the  breach  of 
which  the  title  thereto  may  revert  to  him, 
may  lose  the  benefit  thereof  by  conduct  ren- 
dering it  inequitable  for  him  to  insist  upon 
the  forfeiture  as  stipulated.  Maginnis  v. 
Knickerbocker  Ice  Co.  (Wis.)  833 

4.  Mere  silence  will  not  operate  as  a 
waiver  of  the  benefit  of  a  condition,  in  cas6 
of  an  intentional  breach  thereof,  though  the 
conditional  grantee  incur  expense  which 
would  operate  to  his  prejudice  If  the  grant- 
or were  thereafter  permitted  to  insiat  upon 
the  forfeiture.  Id. 

5.  Mere  silence  is  not  sufficient  to  waive 
a  forfeiture  because  of  breach  of  a  condition 
in  a  conveyance  of  property;  but  silence  by 
the  grantor,  and  conduct  in  good  faith  re- 
lying thereon  by  the  grantee,  whereby  he  is 
placed  in  such  a  situation  that  he  will  be 
greatly  damaged  if  the  apparent  attitude  of 
his  conditional  grantor  be  changed  effective- 
ly, will  bind  such  grantor  as  a  waiver  of 
the  benefit  of  the  condition.  Id. 

6.  Equity  will,  not  prevent  forfeiture  of 
an  estate  for  breach  of  a  eonditlon  subse- 
quent, where  the  performance  of  the  con- 
dition was  made  of  the  very  essence  of  the 
contract)  and  the  damages  for  tbe  breach 
cannot  be  measured  in  money,  while  the  fail- 
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ure  to  perform  was  not  caused  by  mistake, 
nor  the-TCssult  of  mere  negligence.  Id. 

7.  Re-entry  by  a  grantor  for  the  purpose 
Of  enforcing  a  forfeiture  of  the  property  for 
breach  of  certain  conditions  subsequent, 
which  the  conveyance  .stipulated  should 
cfause  title  to  revert  to  the  grantor,  or  the 
doing  of  something  equivalent  thereto  for 
the  purpose  of  reclaiming  the  property  pur- 
suant to  the  terms  of  the  conveyance, 
causes  the  title  to  revest  in  the  grantor  as 
absolutely  as  if  no  conveyance  had  been 
made,  in  the  absence  of  any.  equity  prevent- 
ing t)ie  legal  effect  of  such  acts.  Id. 
.  8.  If  a  railway  corporation  takes  posses- 
sion of  .land  for  a  private  purpose,  its 
right  to  do  so  resting  in  a  grant  by  the 
owner  thereof,  and  it  subsequently  loses 
tbat  rigljit  \^  forfeiture,  to  such  owner,  it 
cannot  thereafter  defy  such  owner,  and  con- 
tinue to  enjoy  his  property,  because  it 
might  successfully,  proceed  in  good  faith  to 
acqiiire  it  for  a  public  purpose.  Id. 

Notes  and  Bbiefs. 

Real  property;  conversion  of  estates  tail 
into  fee-simple  estates  by  statute.  370 

Necessity  that  "way"  be  created  by  deed 
or  other  writing;  right  of  way  as  interest 
in  lands.  568 

Freehold  never  in  abeyance.  786 

What  constitutes  an  encumbrance.      790 
Rule  in  Shelley* a  Case;  as  part  of  com- 
mon law  of  Iowa;  what  comes  within  rule; 
rule  as  one  of  property,  and  not  of  con- 
struction; statute  de  doms.  953 

BEGEIVEB8. 

Of  Railroad  Company;  Liability  of,  for 

■  Injury    to     Fellow     Servant,     see 

Master    and    Servant,    21 ;    Re- 

OEIVEBS. 

A  receiver  of  a  Federal  court  in  charge  of 
a  railroad  company,  who,  by  act  Cong. 
March  3,  1887,  chap.  373,  corrected  by  act 
August  13,  1888,  chap.  806,  is  required  ti> 
manage  and  operate  the  property  according 
to  the  requirements  of  the  valid  laws  of  the 
state  in  which  it  is  situated,  in  the  same 
manner  as  the  owner  or  possessor  thereof 
would  be  bound  to  do  if  in  possession,  is 
subject  to  any  rule  prescribed  by  the  state 
imposing  on  railroad  corporations  a  liabil- 
ity for  the  negligence  of  employees  having 
superior  authority  over  other  employees. 
Peirce  v.  Van  Dusen    (C.  C.  App.  6th*  C.) 

705 
Notes  and  Bbiefs. 

Receivers;  of  railroad;  liability  for  in- 
jury, to  employee.  7*^6 
69  L.  R.  A. 


RECORD. 

In   Appellate   Court,   see  Appeal  and 

Ebbob,  1-6. 
Of  Prior  Conviction;  Admissibility  of,. 

see  Evidenoe,  11. 

RE-EKTRT. 

By  Grantor  to  Enforce  Forfeiture,  see 
Real  Pbopebty,  7. 

REGISTRATION. 

Of  Automobiles,  see  Automobiles,  2. 

RELATIVE. 

Niece  of  Man's  Foimer  Wife  as,  sec 
Insubance,  4. 

RELEASE. 

Invalidity  of  Agreement  for  Release  of 
Employer  by  Accepting  Benefits 
from  Railroad  Relief  Fund,  see 
Masteb  and  Sebvant,  24. 

Question  for  Jury  as  to,  see  Trial,  4. 

Notes  and  Bbiefs. 
Release;  of  liability  for  tort.  888 

RELIGIOUS  SOCIETIES. 

1.  A  religious  corporation  is  not  bound 
by  the  act  of  its  minister  in  making  use  of 
the  membership  roll  of  a  former  corpo- 
ration, the  title  to  whose  property  it,  ac- 
quired through  a  foreclosure  sale,  so  as  to 
make  such  act  significant  upon  the  ques- 
tion of  the  identity  of  the  two  corporations.  ■ 
Allen  V.  North  Des  Moines  M.  E.  Church 
(Iowa)  255 

Rights  of  oreditors  of. 

2.  In  the  absence  of  fraud,  a  creditor-  of « 
a  religious  corporation  has  no  right  to  en-< 
force  his  claim  against  property  forinerly 
belonging  to  it  after  it  has  been  sold  on 
mortgage  foreclosure,  the  corporation  dis- 
solved, a  nevy  corporation  organized  out  of, 
the  old  members  and  new  ones,  and  the 
property  bought  from  the  purch^iser  at  the 
foreclosure  sale,  although  the  new  corpo- 
ration proceeds  to  carry  on  the  work  of  the. 
old  one  at  the  old  location,  and  maintains 
the  same  relation  as  the  old  one  to  the  gen- 
eral religious  denomination.  Id. 

3.  A  creditor  of  a  religious  corporation 
has  no  right  of  ^actioji  against  the  individ- 
ual members  of  it  as  such.  Id.. 

Notes  and  Bbiefs. 

Religious  societies;  liability  of  member 
of,  for  its  debts: — (I.)  Scope;  (II.)  early 
rule  in  Massachusetts,  Connecticut,  and 
Maine;  (III.)  incorporated  societies;  (IV.) 
unincorporated  societies;    (V.)   r^sum6,  255 

Liability  of  religious  corporation  for 
debts  of  predecessor.  250 
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BEMAINBEB-MEN. 

See  Life  Tenants. 

BENT. 

Liability  of  Trustee  in  Bankruptcy  for, 

see  Bankbuptcy,  2-4,  6. 
See  also  Landlobd  and  Tenant. 

BEPEAI.. 

Of    Ordinance,    see    Municipal    Cob- 

POBATIONS,  5. 

BEPIiEVIK. 

Federal  Court  Not  Bound  by  State  De- 
cisions in,  see  Ck>uBrs,  11. 

Estoppel  of  Plaintiff  in,  see  Estoppel, 
3,  4. 

Right  of  Plaintiff  in,  to  Claim  Salvage, 
see  Salvage. 

1.  An  entry,  under  a  champertous  deed, 
upon  land  of  which  another  is  in  posses- 
sion, does  not  confer  upon  the  one  making 
it  the  right,  when  sued  in  replevin  for  tim- 
ber taken  from  the  property,  to  force  the 
former  occupant  to  prove  his  title.  Wheel- 
er V.  Clark  (Tenn.)  732 

2.  The  deeds  under  which  plaintiff  in  re- 
plevin claims  possession  of  property  from 
which  the  chattels  were  taken  may  be 
looked  at  for  the  purpose  of  defining  plain- 
tiff's possession',  although  the  question  of 
the  ultimate  title  to  the  land  cannot  be 
gone  into.  Id. 
RiKht  of  action. 

3.  Replevin  lies  for  growing  strawberry 
plants,  although  they  are  attached  to  the 
soil,  since  they  are  fruits  of  industry,  and 
must  be  treated  as  chattels.  Cannon  v. 
Mathews   (Ark.)  827 

4.  The  rule  that  one  in  adverse  possession 
under  color  of  title  of  a  tract  of  land  is  en- 
titled to  maintain  replevm  for  logs  cut 
thereon  by  one  claiming  to  be  the  true  own- 
er, regardless  of  the  true  location  of  the  ul- 
timate title  to  the  land,  applies  where  the 
spot  from  which  the  logs  were  cut  is  an- 
nexed to  the  actual  possession  of  a  portion 
of  the  tract  because  within  the  boundaries 
of  the  paper  title.  Wheeler  v.  Clark 
(Tenn.)  732 

5.  That  logs  for  which  replevin  is  brought 
were  not  all  cut  from  plaintiff's  land  is  im- 
material, where  the  one  from  whose  land 
they  were  cut  transferred  all  his  right  to 
plaintiff  before  the  bringing  of  the  action. 

Id. 

6.  That  one  suing  to  recover  logs  cut 
from  real  estate  is  shown  to  have  deeded 
away  a  portion  of  the  land,  and  that  the 
grant  is  not  shown  not  to  have  included  the 
logs,  are  immaterial,  where  the  grantee  is 
joined  as  plaintiff  in  the  action.  Id. 

69  L.  R.  A. 


Defett0»s. 

7.  That  the  title  to  property  for  which 
replevin  is  brought  is  shown  to  be  in  one 
of  the  plaintiffs  is  sufficient  to  sustain  the 
action;  and  defendant  cannot  take  advan- 
tage of  the  fact  that  other  plaintiffs  are 
not  shown  to  have  a  right  to  the  possession 
of  any  interest  therein.  Id. 

Notes  and  Bbiefs. 

Replevin;  duty  to  preserve  and  return 
property  seized  under  writ  of: — (I.)  Loss 
or  destruction  of  the  property:  (o)  in  gen- 
eral; (6)  emancipation  of  slaves;  (II.)  de- 
preciation of  the  property.  283 

Right  to  maintain  by  or  against  one  in 
adverse  possession  of  land  for  things  sev- 
ered: (I.)  The  general  rule:  (a)  in  gen- 
eral; (b)  reason  of  the  rule;  (II.)  nature 
of  the  adverse  possession:  (a)  in  general; 
(6)  incidental  trial  of  title;  (III.)  re- 
plevin of  fructus  iTidustrialea,  732 

For  gfowing  crops.  827 

RES  GEST2:. 

See  Evidence,  17-19. 

BESIDENCE. 

See  DoMiciL. 

R^SUMlg. 

For  R^sum4  of  contents  of  book,  see  p. 
993. 

REVIEW. 

1.  The  object  of  a  bill  of  review  is  to 
procure  the  reversal,  alteration,  or  expln- 
nation  of  a  decree  in  a  former  suit,  and  it 
must  rest  on  error  in  law  upon  the  face  of 
the  decree,  fraud  in  procuring  the  decree,  or 
new  or  newly  discovered  matter  which  could 
not  have  been  used  before  the  decree  was 
made.  Watkin'son  v.  Watkinson  (N.  J. 
Err.  &  App.)  397 

2.  Although  there  is  no  express  statutory 
limitation  as  to  the  filing  of  bills  of  re- 
view, the  analogous  limitation  of  the  right 
of  appeal  should  govern;  and  a  bill. of  re- 
view cannot  be  filed  after  the  lapse  of  three 
years  from  the  final  decree,  except  in  case 
of  new  or  newly  discovered  matter.  Id. 

3.  Condonation  of  the  adultery  on  which 
a  decree  for  divorce  was  based  will  not 
justify  the  granting  of  leave  to  file  a  bill  of 
review.  If  intended  to  be  interposed,  it 
should  have  been  pleaded  and  proved  in  the 
original  suit.  .  Id. 
Obtaining  leaTC  of  oourt  for. 

4.  When  it  is  sought  to  reverse  a  decree 
upon  the.  discovery  of  some  new  matter, 
leave  of  the  court  must  first  be  obtained  by 
petition,  supported  by  affidavit  that  the  ev- 


Rbv^ocatioh— Search  and  Bbizore. 


1061 


idence  is  not  only  new,  but  could  not  have 
been  discovered  by  reasonable  diligence  be- 
fore the  hearing.  Id. 

REVOCATION. 

Of  Legacy,  see  Wills,  3. 

BOBBEBT. 

Notes  and  Briefs. 

Robbery;  necessity  of  instruction  as  to 
law  on  circumstantial  evidence  on  prosecu- 
tion for.  203 

BULBS. 

Of  Savings  Bank,  see  Banks. 

BALE. 

Implied  warranty. 

Parol  Evidence  as  to,  see  Evidence,  14. 

1.  An  implied  warranty  that  an  article 
will  be  fit  for  a  particular  purpose  may  be 
inferred  from  a  contract  to  make  or  fur- 
nish it  to  accomplish  that  specific  purpose, 
because  the  accomplishment  of  the  purpose 
is  the  essence  of  the  contract.  Davis  CahTc 
Drill  Co.  V.  Mallory  (C.  C.  App.  8th  C.)  973 

2.  No  implied  warranty  of  the  fitness  of 
an  article  for  a  particular  purpose  arises 
out  of  a  contract  to  make  or  supply  a  de- 
scribed and  definite  article,  although  the 
seller  knows  that  the  purchaser  is  purchas- 
ing it  to  accomplish  the  specific  purpose, 
because  the  essence  of  the  contract  is  the 
delivery  of  the  specific  article,  and  not  the 
accomplishment  of  the  purpose.  Id. 

3.  An  implied  warranty  of  the  fitness  of 
a  machine  to  do  a  particular  work  does  not 
include  a  warranty  that  it  will  do  the 
work  as  rapidly  or  economically  as  some 
other  specified  machine;  such  a  covenant 
can  be  introduced  by  express  contract  only. 

Id. 

4.  Ihere  is  no  implied  warranty  that  a 
drill  and  its  machinery  are  suitable  to  bore 
holes  through  a  particular  strata  of  land, 
where  a  contract  in  writing,  containing  no 
reference  to  a  warranty,  is  made  with  a 
manufacturer  to  buy  one  class  F3  drill 
made  by  the  latter  and  described  in  his 
catalogue,  and  certain  other  specific  ma- 
chinery and  tools,  for  an  agreed  price,  al- 
though before  the  contract  is  made  the  pur- 
chaser informs  the  seller  that  he  wants 
the  drill  and  machinery  to  bore  holes 
through  certain  described  strata  of  land, 
and  the  manufacturer  aHsures  him  that  its 
class  F3  drill  will  do  this  work  as  rapidly 
and  economically  as  a  diamond  drill.       Id. 

Notes  and  Briefs. 

Sale;  written  contract  of  sale;  right  to 
60  L.  R.  A. 


show  parol  warranty  of  quality  of  prop- 
erty; sale  of  article  of  particular  design  or 
pattern;  implied  warranty  of  fitness  for 
particular  purpose.  975 

SAI.VAGE. 

Estoppel  to  Claim  Sale  of  Replevied 
Property  to  Satisfy  Claim  for,  see 
Estoppel,  4. 

A  plaintiff  in  replevin  cannot  claim  sal- 
vage for  rescuing  the  replevied  property 
after  it  had  sunk  while  in  his  possession, 
since  it  was  his  legal  duty  to  care  for  and 
preserve  it.  Three  States  Lumber  Co.  v. 
Blanks  (C.  C.  App.  6th  C.)  283 

SAVINGS  BANK. 

See  Banks. 

SCAFFOUO. 

Master's  Responsibility  for  Safety  of, 
see  Masteb  and  Servant,  7. 

SCHOOI.S. 

Oif  erisK  prayer  la. 

1.  Offering  a  prayer  at  the  beginning  of 
school  each  day,  asking  direction  and  guid- 
ance, which  does  not  represent  any  peculiar 
view  or  dogma  of  any  sect  or  denomination, 
does  not  bring  a  public  school  within  a 
provision  of  the  Constitution  that  no  por- 
tion of  any  fund  or  tax  raised  for  educji- 
tional  purposes  shall  be  used  in  aid  of  any 
sectarian  or  denominational  school.  Hack- 
ett  V.  Brooksville  Graded  School  Dist. 
(Ky.)  592 

2.  A  school  is  not  a  place  of  worship,  nor 
is  the  teacher  a  minister  of  religion,  within 
the  meaning  of  a  constitutional  provision 
that  no  person  shall  be  compelled  to  attend 
any  place  of  worship  or  contribute  to  the 
support  of  any  minister  of  religion,  al- 
though prayer  is  offered  at  vhe  opening  of 
sessions  of  the  school.  Id. 

Beadins  Bible. 

3.  The  King  James  translation  of  the 
Bible  is  not  a  sectarian  book  within  the 
meaning  of  a  statute  providing  that  no  sec- 
tarian book  shall  \>e  used  in  any  common 
school.  Hackett  v.  Brooksville  Graded 
School  Dist.    (Ky.)  592 

Notes  and  Briefs. 
Schools;  reading  Bible  in.  592 

SEAMEN. 

Liability  for  Death  of,  through  Fellow 
Servant's  Negligence,  see  Master 
AND  Servant,  18. 

SEABCH  AND  SEIZUBE. 

Requiring  Automobile  to  Carry  Num- 
ber as-  Violation  of  Provision 
against,  see  Automobiles,  1. 
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SEISIN. 

RecGveiy  for  Improvements  on  Breach 
of  Covenant  of,  see  Improvements. 

SET-OFF. 

Right  to  dismiss  after  Filing  Plea  of, 
see  Action  or  Suit,  3. 

Availability  of,  though  Affirmative  Ac- 
tion Barred  by  Limitations,  see 
Limitation  of  Actions,  3. 

In  an  action  against  the  maker  and  the 
indorser  of  a  promissory  note,  joined  in 
the  same  suit,  the  indorser  may  set  off  an 
individual  claim  against  the  plaintiff  grow- 
ing out  of  the  transaction  which  gave  rise 
to  the  execution  of  the  note.  Wilson  v.  Ex- 
change Bank  (Ga.)  97 

Notes  and  Briefs. 

Set-off;  doctrine  of  equitable  set-off: 
what  covered  by;  when  set-off  allowed.  234 

SHELLEY'S  CASE. 

See  Real  Property,  1,  2,  Notes  and 
Briefs. 

SHIPPING. 

Limiting  Liability  for  Loss  of  Passen- 
gers and  Baggage,  see  Carriers,  7. 

Liability  foi*  Death  of  Seamen  through 
Fellow  Servant's  Negligence,  see 
Master  anu  Servant,  18. 

See  also  Carriers,  Notes  and  Briefs. 


8IDBWALK. 

See  Highways. 

SIGNATUBE. 

To  Wills,  see  Wills,  1,  2. 

SITUS. 

Of  Property  for  Purpose  of  Taxation, 
see  Taxes,  2-6. 

SOLICITATION. 

Of  jjribe,  see  Bribery. 

SPECIAL  PRIVILEGES. 

To  Building  and  Loan  Association,  see 
Building  and  Loan  Associa- 
tions, 1. 

County  Organization  as,  see  Coun- 
ties, 4. 

SPECIFIC  PERFOBMANCE. 

Of  Contract  for  Sale  of  Homestead,  se«5 
Estoppel,  2. 

1.  A  court  of  equity  will  not  grant  the 
aid  of  specific  performance  where  the  party 
invoking  its  aid  has  not  parted  with  any 
consideration  or  propert>',  and  no  irrepara- 
69  L.  R.  A. 


ble  damage  is  suffered,  and  no  fraud  is  in- 
flicted upon  him,  and  where  he  is  in  8taiu 
quo  at  the  time  of  the  oommencement  of 
his  action.  Howes  v.  Barmon  (Id.)  56S 
2.  Specific  performance  of  an  oral  agree- 
ment to  make  a  lease  may  be  decreed  where 
a  signed  memorandum  in  writing  of  the 
terms,^  made  at  the  time  of  the  agreement, 
and  a  signed  but  undelivered  lease,  taken 
together,  show  a  completed  agreement  upon 
the  terms  of  the  lease.  Charlton  v.  Cohim- 
bia  Real  Estate  Co.   (N.  J.  Err.  &.App.) 

.     394 
Notes  and  Briefs. 

Specific  performance;  duty  of  one  seek- 
ing, to  establish  clearly  existence  of  con- 
tract and  its  terms;  of  parol  contract  for 
sale  of  lands;  part  performance  to  take 
case  out  of  statute  of  frauds.  568 

Of  oral  contract  to  convey  real  estate; 
where  purchaser  has  taken  possession  and 
made  improvements.  584 

Jurisdiction  of  equity  to  decree  specific 
performance  of  contract  affecting  real  es- 
tate in  other  state  or  country.  681 

In  ease  of  serious  doubt  fis.to  meeting  of 
minds.  790 

SPEED. 

Of  Automobiles;  Judicial  Notice  of,  see 
Evidence,  1. 

STATUTE   OF   FRAUDS. 

Evidence  Showing  Completed  Agree- 
ment so  as  to  Satisfy,  see  Evi- 
dence, 8. 

Validity  of  Parol  License,  see  Li- 
cense. 

Specific  Performance  of  Oral  Agrees 
ment,  see  Specific  Performance, 
2. 

STATUTES. 

1.  A  question  of  the  unconstitutionality 
of  a  statute  as  to  other  corporations  can- 
not be  raised  by  a  railroad  company  as  to 
which  the  act  is  valid.  Pittsburgh,  C.  C,  & 
St.  L.  R.  Co.  V.  Montgomery  (Ind.)  875 
Title. 

2.  A  provision  creating  a  new  lla^bility  is 
within  the  title  of  a  statute,  "An  Act  Reg- 
ulating Liability  of  Railroads  and  Other 
Corporations."  Id. 

3.  The  creation  of  a  park  commiasion 
and  a  board  of  park  commissioners  is  with- 
in the  purview  of  a  title  authorizing  the 
acquisition,  maintenance,  and  improvement 
of  parks.     Memphis  v.  Hastings    (Tenn.) 

760 

4.  A  provision  in  a  statute  authorizing 
the  condemnation  of  land  for  boulevards  to 
connect  parks  is  covered  by  a  title  stating 
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the^oBject  of  tlie  statute  to  be  to  authorize; 
the  acquisition,  improvement,  and  na'ainte-: 
nance  of  parks.  Id.l 

5.  A  prohibition  of  contracts  releasing; 
corporations  from  their  liability  to  injured! 
employees  is  within  the  main  subject  ex-: 
pressed  in  the  title,  which  is  the  regula-; 
tion  ol  liability  in  such  cases.  Pittsburgh,; 
C.  C.  &  St.  iL.  R.  Co.  V.  Montgomery  (Ind.) ; 

•875; 

6.  An  amendatory  act,  whose  caption, 
merely  recites  the  title  of  the  original  act,! 
without  enlarging  its  scope,  is  constitution-' 
al  and  valid,  providing  its  purview  is  ger- 
mane to  the  title  of  the  original  act.  Mem- ' 
phis  V.  Hastings  (Tenn.)  750; 
Speoial  legislation. 

7.  The  employer's  liability  act  changing ', 
the  law  as  to  the  defense  in  case  of  negli-! 
gence  of  fellow  servants  of  corporations  is; 
not  within  a  constitutional  provision  as  to 
local  or  special  laws  "regulating  the  prac- 
tice in  courts."  Pittsburgh,  C.  C.  &  St. 
li.  R.  Go.  V.  Montgomery  (Ind.)  875 

Notes  and  Briefs. 

Statutes;  liberal  construction  of  exemp- 
tion statutes.  68 

One  section  of,  treating  particularly  of 
certain  matter,  prevails  over  other  sections 
in  which  incidental  references  are  made 
thereto.  177 

Weight  of  contemporaneous  construction 
of.  185 

Penal;  strict  construction  of.        706,  817 

In  derogation  of  common  law;  strict  con- 
struction. 876 

Construction;  necessity  of  ascertaining 
mischief  to  be  remedied,  in  determining  ob- 
ject of  enactment.  888 

Liberal  construction  of;  statute  limiting 
time  for  appeal.  909 

Use  in,  of  well-understood  technical 
phrase;  construed  as  using  term  in  tech- 
nical sense.  988 

STAT. 

Of  Suit  Commenced  after  Other  Suit 
Begun  in  Different  Court,  see 
Courts,  9. 

Of  Action  on  Purchase-Money  Note,  see 
Injunction,  6. 

STOCK. 

Contract  by  Corporation  to  Repur- 
chase, see  Corporations,  1-4. 

STOCK  QUOTATIONS. 

Notes  and  Briefs. 

Stock  quotations;  property  in;  injunc- 
tion to  protect.  63 
69  L.  R.  A. 


STREET  FAIB. 

Permitting    Use    of  Streets    for,    see 
Highways,  3,  4. 

STREET  RAII.WATS, 

Arrest    of    Motorman    to    Abate.  Nui- 
sance,  see   False   Imprisonment. 

Neelisenoe  of  motorman. 

Question  for  Jury  as  to,  see  Triai^,  6. - 

1.  The  speed  of  an  electric  car  runnipg 
along  a  sparsely  settled  country  road  in  the 
space  between  intersecting  crossroads  in- :the 
dark  is  to  be  governed^  not  by  the  ability  of 
the  motorman  to  stop  his  car  after  discov- 
ering an  object  on  the  track  by  the  aid  ol 
his  headlight,  but  by  the  ability  of  persons 
on  the  track  conveniently  to  leave  it  after 
seeing  the  light  and  hearing  or  understand- 
ing the  signals  given  by  the  approaching 
car.    Vizacchero  v.  Rhode  Island  Co.  (R.  I.) 

188 

2.  Failure  to  anticipate  the  presence  of 
a  man  on  his  hands  and  knees  on  the  track 
in  front  of  an  electric  car  on  a  dark*  night, 
and  to  run  the  car  so  as  to  provide  for  that 
contingency,  is  not  negligence  on  fhe  part 
of  the  motorman.  Id. 

3.  A  motorman  in  charge  of  a  street  car, 
upon  seeing  a  wagon  approaching  the  track, 
has  the  right  to  presume  that  the  driver 
will  use  his  senses  to  avoid  driving  onto  the 
track  in  front  of  the  car.  Markowitz  v. 
Metropolitan  Stteet  R.  Co.  (Mo.)  389 

4.  One  in  charge  of  an  electric  street  car 
approaching  a  public  crossing  must  antic- 
ipate that  any  person  approaching  the  junc- 
tion from  either  side  may  turn  his  team 
into  the  cross  street,  and  must  exercise  all 
due  care  to  have  his  car  under  such  con- 
trol as  to  be  able  to  stop  it  at  th6  crossing, 
if  necessary,  to  avoid  an  accident.  Mar4en 
V.  Portsmouth,  K.  &  Y.  Street  R.  Co.  (Me.) 

300 
Contributory  noeUKOaoo. 

Question  for  Jury  as  to,  see  Trial,  9. 
Imputing  Owner's  Negligence  to  Driv- 
er of  Wagon,  see  Negligence,  9. 

5.  It  is  negligence  to  attempt  to  drive 
across  a  street  car  track  in  dangerous  prox- 
imity to  an  approaching  car  which  is  in 
plain  sight,  whether  the  car  is  actually  seen 
or  not.  Markowitz  v.  Metropolitan  Street 
R.  Co.  (Mo.)  389 

6.  Failure  to  look  and  listen  before  cross- 
ing a  street  car  track  at  a  public  crossing 
cannot  be  said,  as  matter  of  law,  to  be  neg- 
ligence per  ae.  Marden  v.  Portsmouth,  K. 
&  Y.  Street  R.  Co.  (Me.)  300 

7.  One  about  to  drive  across  a  street  car 
track  at  a  pUblic  street  crossing  is  not  re- 
quired to  look  along  the  whole  length  of 
visible  track  to  see  if  a  car  is  coming,  but 
only  far  enough  to  warrant  an  ordinarily 
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careful  and  prudent  man,  having  in  mind 
hiB  own  safety,  under  like  circumstances,  to 
conclude  that  no  car  is  in  such  proximity 
as  if  properly  managed,  to  endanger  his 
safety  in  crossing.  Id. 

Liability  wl&ere  both  parties  are  nes- 

UCMt. 

8.  To  hold  a  street  car  company  liable 
for  the  results  of  a  collision  with  a  team 
attempting  to  cross  the  track  in  front  of  a 
car  notwithstanding  the  negligence  of  the 
driver,  those  in  charge  of  the  car  must 
have  been  guilty  of  gross  negligence,  or 
reckless  and  wanton  conduct.  Markowitz 
V.  Metropolitan  Street  R.  Co.  (Mo.)         389 

9.  The  negligence  of  a  man  in  crawling 
on  his  hands  and  knees  towards  an  ap- 
proaching electric  car  in  the  dark  after  the 
appearance  of  the  headlight,  which  can  be 
seen  800  feet  away,  is  continuing,  so  as  not 
to  entitle  his  personal  representative  to 
hold  the  company  liable  for  his  death  on 
the  theory  of  last  clear  chance,  because  the 
speed  of  the  car  is  so  great  that  it  cannot 
be  stopped  after  his  presence  on  the  track 
is  discovered.  Vizacchero  v.  Rhode  Island 
Co.    (R.  I.)  188 

Notes  and  Bbiefs. 

Street  railways;  limiting  speed  of  street 
cars;  unreasonableness  of  limitation;  speed 
on  country  roads;  injury  to  intoxicated  per- 
son crawling  along  track.  189 

Care  required  in  crossing  track;  negli- 
gen»e  in  running  car  at  improper  speed; 
measure  of  care  required  of  motorman; 
relative  rights  of  street  car  and  pedestrians 
!n  street.  300 

Duty  of  motorman  to  avoid  injuring  per- 
sons on  track;  effect  of  contributory  negli- 
gence where  motorman  saw  peril  in  time  to 
prevent  accident;  not  necessary  that  motor- 
man  be  guilty  of  gross  negligence  to  render 
company  liable.  389 

Duty  to  look  and  listen  before  crossing 
track;  duty  of  motorman  to  person  on, or 
near  track;  negligence  in  walking  on  track. 

606 
STBEETS. 

See  Highways. 

SUBPARTNERSHIP. 

See  Pabtnership. 

SUNDAY. 

Excluding  in  Computing  Time  to  Sign 
Bill  of  Exceptions,  see  Appeal  and 
Ebbob,  3. 

Notes  and  Bbiefs. 

Sunday;  including  or  excluding,  in  com- 
69  L.  R.  A. 


puting  time;  transaction  of  judicial  busi- 
ness on;  signing  of  bill  of  exceptions  on 
Sunday.  909 

S  U  FKIUJN  TiSA  Bin  G  COKTBOIi. 

See  CouBTs,  6,  7. 

SUPPORT. 

Of  Wife;  Husband's  Liability  for,  see 
Husband  and  Wife,  1-4. 

Of  Insane  Person,  see  Inooicpetent 
Pebbons. 

SUBETT  COICPANIES. 

Invalidity  of  Statute  Requiring  Execu- 
tion of  Official  or  Fiduciary  Bond 
by,  see  Bonds. 

SURFACE  SUPPORT. 

Duty  of  One  Mining  Coal  to  Leave,  see 

Mines. 

SURFACE  WATER. 

See  Watebs,  1,  2. 

TAXES. 

Forfeiture  of  Lease  lor  Nonpayment 
of,  see  Landlobd  and  Tenant,  2. 

Effect  of  Payment  of,  by  Purchaser  of 
Mortgaged  Premises,  on  Running 
of  Limitations  against  Right  to 
Foreclose,  see  Limitation  of  Ac- 
tions, 7. 

Power  to  exempt  from  tasatiom. 

1.  The  legislature  has  no  power  par- 
tially to  exempt  from  taxation  the  property 
of  corporations  engaged  in  maritime  com- 
merce and  navigation  where  the  Constitution 
requires  a  uniform  rule  of  taxation.  Tea- 
gan  Transp.,  Co.  v.  Detroit  Bd.  of  Assessors 
(Mich.)  431 
Wliere  taxable;  aitus  of  property. 

2.  A  statute  making  all  the  property  of 
corporations  engaged  in  maritime  commerce 
or  navigation  taxable  only  at  the  place 
designated  in  their  charters  as  their  gen- 
eral office  for  business  violates  a  constitu- 
tional provision  requiring  a  uniform  rate 
of  taxation.  Id. 

3.  The  holding  of  annual  stockholders' 
and  directors'  meetings  at  the  place  named 
in  the  articles  of  incorporation  as  the  home 
of  the  corporation  is  not  its  principal  busi- 
ness, so  as  to  make  it  taxable  there,  where 
substantially  all  the  business  for  which  it 
is  organized  is  transacted  and  its  funds 
kept  at  another  place,  under  a  statute  pro- 
viding that  a  corporation  shall  be  taxable 
where  its  office  is  located  by  its  charter,  pro- 
vided its  business  is  actually  transacted 
there,  but  that,  if  it  shall  establish  its 
principal  office  in  another  place,  then  the 
place  where  it  transacts  its  principal  busi- 
ness shall  be  deemed  its  residence  for  pur- 
poses of  taxation.  Id. 


Tblbgbaphs. 


loes 


in    Aasessirg    Railroad 
see      Constitutional 


4.  In  djBtenniiiiiig  the  Bitus  of  personal' 
property  for  taxation,  the  legislature  must 
regard  the  constitutional  requirement  of 
uniformity.  Id. 

5.  The  valuation  and  assessment  of  the 
property  of  a  railway  company,  by  one 
assessing  body,  as  an  entirety,  and  the  dis- 
tribution of  the  value  thus  ascertained  upon 
a  mileage  basis  over  the  entire  line  of  such 
railway,  as  provided  by  statute,  do  not  op- 
erate as  a  changing  of  the  situs  of  the  prop- 
erty assessed.  State  ex  rel.  Morton  v.  Back 
(Neb.)  447 

6.  In  the  assessment  of  railway  property 
for  taxation,  it  is  competent  for  the  legis- 
lature to  classify  such  property,  and  pro- 
vide for  the  assessment  of  the  same  as  per- 
sonalty, and  to  fix  the  situs  of  the  property 
assessed  by  providing  for  the  valuation  of 
the  property  as  an  entirety,  and  the  dis- 
tribution of  the  total  value  to  each  taxing 
district  according  to  the  number  of  miles  of 
main  track  located  therein.  Id. 
Mode    of  aMoumeat;    Talvatioa    and 

•qnalisatioii. 
Due    Process 
Property, 
Law,  8. 
See  also  aupni,  5,  6. 

7.  The  assessment,  for  municipal  pur- 
poses, of  railroad  property  according  to  the 
plan  prescribed  by  a  statute  requiring  the 
valuation  and  assessment  of  railroad  prop- 
erty by  one  assessing  body  as  a  unit,  and 
the  distribution  of  the  aggregate  value  on 
a  mileage  basis  for  all  purposes  of  taxation 
to  the  various  counties,  cities,  and  towns 
through  which  the  road  runs,  does  not  vio- 
late the  provisions  of  the  fundamental  law 
requiring  uniformity  and  equality  in  the 
valuation  and  assessment  of  property  for 
the  purpose  of  taxation.  Id. 

8.  It  is  competent  for  the  legislature  to 
provide  for  the  valuation  and  assessment  of 
the  property  of  railway  companies,  such  as 
is  required  to  be  listed  and  scheduled  with 
the  auditor  of  public  accounts  by  Neb. 
Comp.  Stat.  1901,  chap.  77,  art.  1,  S§  30,40, 
by  one  assessing  body,  and  for  ascertaining 
the  value  of  the  whole  of  such  property  of 
any  one  railway  corporation  subject  to  tax- 
ation in  the  state  as  a  unit  or  as  an  en- 
tirety and  for  distributing  the  value  as 
thus  found  over  the  main  line  or  track  of 
such  railway  company  and  to  the  different 
taxing  districts,  municipalities,  etc.,  on  a 
mileage  basis.  Id. 

0.  In  the  assessment  for  municipal  pur- 
poses of  railway  property  situated  in  cities 
of  the  metropolitan  class,  such  as  is  re- 
quired to  be  listed  with  and  assessed  by  the 
state  board  of  equalization  for  general  rev- 
enue purposes,  under  the  provisions  of  Neb. 
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Comp.  Stat.  1901,  chap.  77,  art.  1,  SS  30,  40, 
as  existing  prior  to  the  revenue  act  of  1903 
(Cobbey's  Anno.  Stat.  1003,  chap.  40),  it  is 
made  the  duty  of  the  tax  commissioner  or 
assessor  of  such  city  to  accept  the  values 
of  the  fractional  part  of  such  railroad  prop- 
erty situated  in  the  municipality  as  the 
same  is  valued  and  assessed  by  the  state 
board  of  equalization,  and  apportioned  to 
such  city  in  accordance  with  the  provi- 
sions of  said  act.  Id. 
10.  The  proportional  share  of  railway 
property  as  valued  and  assessed  by  the 
state  board  of  equalization  under  a  statute 
requiring  railway  property  to  be  assessed 
as  a  unit,  and  the  aggregate  value  to  be 
distributed  to  the  different  counties,  cities, 
and  towns  through  which  toe  road  runs,  on 
a  mileage  basis,  belonging  to  and  situated 
in  a  city  and  subject  to  taxation  for  munic- 
ipal purposes,  may  be  equalized  by  the 
proper  authorities  of  such  city  by  lowering 
or  raising  the  values  of  the  same  as  thus 
ascertained,  so  as  to  bring  about  uniformity 
of  valuation  in  respect  of  all  property  sub- 
ject to  taxation  within  the  municipality. 

id. 
Notes  and  Bbiefs. 

Taxes;  situs,  for  taxing  purposes,  of  tan- 
gible personal  property  of  domestic  corpo- 
rations in  the  United  States: — (I.)  Scope 
of  note;  (II.)  essentials  of  jurisdiction; 
(III.)  localization  of  corporations;  (IV.) 
principal  office  as  domicil:  (a)  in  general; 
,b)  of  railroads;  (V.)  effect  of  certificate 
of  incorporation  on  the  question  of  domi- 
cil; (VI.)  legislative  power  to  fix  tne  situs 
of  property  for  taxation;  (VII.)  personal 
property  physically  present  in  the  taxing 
jurisdiction;  (VIII.)  tangible  property  out- 
side the  state;  (IX.)  particular  classes  of 
property:  (a)  railroad  rolling  stock;  (6) 
water  craft;  (X.)  condusion.  431 

Ck>nstitutional  requirement  of  uniform- 
ity; power  of  legislature  to  change  rail- 
road company's  real  estate  into  personalty 
and  shift  location  for  purposes  of  taxation; 
statute  requiring  assessment  of  railroad  as 
a  unit,  and  distribution  on  mileage  basis  to 
the  various  taxing  districts.  449 

Levy  of  tax  or  assessment  confined  to  pub- 
lic purpose;  for  public  improvements.      807 

Effect  of  tax  sale  to  create  encumbrance, 
rather  than  to  devest  title.  868 

T£U:6RAPHS. 

Law  Governing  Contract  and  Damages 
for  Breach,  see  Conflict  of 
Laws,  1. 

Measure  of  Damages  for  Failure  to  De- 
liver, see  Damages,  12. 

Burden  of  Proving  Loss  from  Delay  in 
Delivering,  see  Evidence,  7. 
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TENDER. 

That  a  written  tender  is  not  kept  good  as 
required  by  statute  will  not  defeat  a  judg- 
ment directing  the  repurchase  of  stock  ac- 
cording tp  contract/ if.  the  shares  were  pro- 
duced in  court  at  the  trial,  and  filed  with 
the  clerk.  Wisconsin  Lumber  Co.  v.  Greene 
&  W.  Toleph.  Co.  (Iowa)  968 

Notes  and  Bbiefs. 

Tender;  sufficiency  of  written  tender 
where  property  not  brought  into  court.  969 

THBEAT8. 

Admissibility  of  Evidence  of,  see  Evi- 
dence, 20. 

TIICE. 

Excluding   Sunday  in   Computing,   see' 
Appeal  and  Ebbob,  3.  ! 

Notes  and  Bbiefs. 
Time ;  statutory  limit  of  time  lor  signing 
bills  of  exception;   including  or  excluding 
Sundays  in  computing.  909 

TITXE. 

Of  Statute,  see  Statutes,  2-6. 

TOBTS. 

Master's  Liability  for  Servant's  Torts,- 
see  Innkeepebs,  3-7;  Masteb  and 
Sebvant,  25. 

TRADE  IXiflOlCS. 

Notes  and  Bbiefs. 

Trade  unions;  right  to  stipulate  that 
members  shall  not  work  for  certain  parties. 

91 


On  Sidewalk;  Punitive  Damages  for 
Cutting,  see  Damages,  14. 

In  Highway,  Right  to  Remove  fot  Elec- 
tric light  Wires  and  Poles,  see 
Highways,  2. 

See  also  Highways,  Notes  and  Bbiefs. 

TRESTLE. 

Duty  to  Sound  Warnings  when  Train 
Approaches,  see  Railboads,  2. 

TRIAL. 

Excuse  of  Competent   Juror,   see  Ap- 
peal AND  Ebbor,  17. 
Error  in  Remarks  by  Court  or  Counsel, 

see  Appeal  and  Ebbob,  20-22, 
Right  to  Proceed  with  Trial  in  Con- 
tempt of  Court,  see  Contempt. 
New  Trial  for  Insufficiency  of  Special 
Verdict,  see  New  Tbial,  3. 
Eleotion  between  diflereait  theories. 

1.  Where  a  complaiut  is  indefinite  and 
uncertain  because  of  the  pleader's  confusing 
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the  elemoits  of  advertence  with  that  of  in- 
advertence and  ordinary  negUgienvd  with 
gross  negligence,  and  the  attention  of  the 
trial  court  is  called  thereto,  though  not  in 
the  most  approved  manner,  it  should  com- 
pel the  plaintiff  to  proceed  upon  .one  theory 
or  the  other,  if  both  theories  can  be  reason- 
ably spelled  out  of  the  pleadings,  or  give 
such  permissible  construction  to.  tBe  plead- 
ings as  to  confine  plaintiff's  clain)  to.  one 
species  of  wrongdoing.  Rideout  v.  Winne- 
bago Traction  Co..  (Wis.)  601 
Qvestioiui  for  Jury. 

Master's  Liability  for  Injury  by  Un- 
guarded Shafts  see  Masteb  and 
Sebvant,  6. 
Failure  to  Sound  Warnings  when  Train 
Approaches  Trestle,  see  Railboads, 
2. 

2.  The  credibility  and  value  of  the  tes- 
timony of  a  lav^er  of  another  state  as  to 
what  the  rule  upon  a  certain  subject  is  in 
that  state  may.  be  submitted  to  the  jury. 
Hancock  t.  Western  U,  Teleg.  Co.   (N.  C.) 

403 

3.  Whether  the  end  sought  to  be  attained 
by  a  taking  of  property  by  eminent  do- 
main is  a  public  use  is  a  question  to  be  de- 
termined by  the  coutt.  Albright  v.'  Sussex 
County  L.  &  P.  Com.   (N.  J.  Err.  &  App.) 

768 

4.  Whether  a  sum  of  money  paid  by  a 
railroad  company  to  an  injured  brakeman 
was  paid  in  satisfaction  of  his  damages,  as 
the  company  contended,  or  as  a  donation,  aa 
the  brakeman  claimed,  and  whether  a  re- 
lease of  the  company  from  liability  was 
executed  by  him  for  the  purpose  of  dis- 
charging the  company,  or  was  obtained  by 
fraud,  art  questions  for  the  jury;  and  their 
finding  will  not  be  disturbed.  Schus  v. 
Powers-Simpson  Co.   (Minn.)  887 

5.  The  jury  must  decide  whether  or  not^ 
under  all  the  circumstances  of  the  case,  a 
street  car  company  is  guilty  of  negligence 
in  approaching  a  street  crossing  at  an  un- 
reasonable speed,  which  results  in  a  col- 
lision with  a  vehicle  using  the  highway. 
Marden  v.  Portsmouth,  K.  &  Y.  Street  R. 
Co.  (Me.)  300 

6.  If  the  particular  engine  which  caused 
a  fire  near  a  railroad  track  is  not  identified, 
the  jury  may,  in  determining  the  question 
of  the  negligence  of  the  railroad  company, 
consider  evidence  that  fires  were  set  out  at 
about  tlie  time  the  loss  occurred,  by  en^nes 
belonging  to  the  defendant,  which  are  not 
claimed  to  have  started  the  fire  in  question. 
Manchester  Assur.  Co.  v.  Oregon  R  &  Nav. 
Co.  (Or.)  475 

7.  The  questions  of  the  provision  of  a 
reasonably  safe  and  accessible  exit  from  a 


Trial. 
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railroad  terminal,  and  of  the  neglig^lic^  of 
a  passenger  injured  by  attempting  to  usej 
a  stile  over  a  wire  fence  foi*  that  purpose,  | 
are  for  the  jury,  where  the  evidence  shows ^ 
that  there  was  an  opening  through  the  fence ; 
40  rods  away,  and  another  400  or  500  feet 
away,  riot  in  sight,  which  might  have  been! 
closed  on  the  day  of  the  accident.  Cotant' 
V.  Boone  Suburban  R.  Co.  (Iowa)  982! 

8.  The  question  of  the  contributory  negli- 
gence of  a  brakeman  injured  in  attempting 
to  couple  two  cars  loaded  with  lumber  so 
placed  that  the  ends  projected  over  the 
ends  of  the  cars,  so  that  he  could  not  enter 
between  the  cars  in  an  erect  positioq,  but 
was  compelled  to  do  so  in  a  stooping 
position, — is  for  the  jury.  Schus  v.  Powers- 
Simpaon  Co.   (Minn.)  887 

9.  The  court  will  not,  as  a  matter  of  law,! 
say  that  it  is  negligence  for  one  driving  a^ 
team  to  attempt  to  cross  a  street  car  track 
at  a  public  crossing,  after  looking  along 
the  track  244  feet  without  seeing  a  cai 
when  he  is  only  20  feet  from  the  track;  but 
the  question  is  for  the  jury.  Harden  v. 
Portsmouth,  K.  &  Y.  Street  R.  Co.    (Me.) 

300 

10.  Whether  or  riot  a  savings  bank  is 
negligent  in  failing  to  preserve  the  signa- 
tures of  depositors  for  comparison,  in  pay- 
ing money  on  forged  orders  without  com- 
paring the  signatures,  and  in  issuing  a 
duplicate  book  without  requiring  adequate 
proof  of  the  destruction  of  the  original  one, 
are  questions  for  the  jury.  Chase  v.  Water- 
bury  Sav.  Bank  (Conn.)  329 

Instmetioiui. 

11.  An  instruction  contained  in  the  gen- 
eral charge  need  not,  at  the  instance  of  the 
parties,  be  repeated  in  special  instructions. 
State  V.  Coleman   (Mo.)  381 

12.  A  plea  of  guilty  of  the  theft  to  com- 
mit which  a  burglary  is  alleged  to  have 
been  committed  does  not,  where  the  fact  of 
burglary  itself  depends  on  circumstantial 
evidence,  relieve  the  court  of  the  necessity 
of  instructing  the  jury  as  to  the  law  gov- 
erning convictions  on  circumstantial  evi- 
dence.    Reason  v.  State   (Tex.  Crim.  App.) 

193 

13.  The  jury  should  not  be  instructed  as 
to  the  law  upon  abstract  propositions 
wholly  disconnected  with  the  issues  of  fact 
they  are  called  on  to  determine.  Central  of 
Ga.  R.  Co.  V.  Augusta  Brokerage  Co.  (Ga.) 

119 

14.  Instructions  predicated  on  facts  which 
do  not  exist  are  properly  refused.  State  v. 
Coleman  (Mo.)  381 

15.  InstnLcting  the  jury  not  to  consider 
evidence  withdrawn  by  the  party  who  of- 
fered it  is  proper,  when  requested  by  the 
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other  party.  ^  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Montgomery   (Ind.)  "    87^ 

16.  An  instruction  by  the  court  that  the 
jury  must,  not  consider  tae  failure  of  the 
defendant  to  become  a  witness  in  his  own 
behalf,  in  arriving  at  a  verdict,  is  not 
erroneous.     State  v.  Currie    (N.  D.)        405 

17.  A  charge  to  the  jury  that  in  a  de- 
x;ision  on  one  branch  of  the  case  on  trial 
the  supreme  court  had  held  that  plaintiff's 
petition  set  forth  a  cause  of  action  is  er- 
roneous. Central  of  Ga.  R.  Co.  v.  Augusta 
Brokerage  Co.   (Ga.)  11& 

18.  Where  a  complaint  has  a  double  as- 
pect rendering  it  indefinite  and  uncertain, 
because  it  charges  both  gross  negligence 
and  ordinary  negligence,  it  is  error  to  sub- 
mit the  cause  to  the  jury  upon  both  as- 
pects; and,  in  case  error  is  committed  in 
that  regard,  resulting  in  a  verdict  in  favor 
of  the  i^aintiff  upon  the  ground  of  gross 
negligence  and  ordinary  negligence  as  well, 
it  is  error  to  render  judgment  thereon  be- 
cause of  inconsistency  in  the  findings. 
Rideout  v.  Winnebago  Traction  Co.   (Wis.) 

601 

19.  It  is  misleading  to  charge  that  mu- 
nicipal ordinances  do  not  justify  the  shoot- 
ing of  a  person  by  an  officer  in  attempting 
to  arrest  him  for  their  violation,  in  con* 
nection  with  a  charge  that  the  ordinances 
are  admissible  to  prove  the  good  faith  of 
the  officer  in  attempting  to  effect  the  ar- 
rest. State  V.  Coleman  (Mo.)  381 
Direction  of  Terdiot. 

20.  It  is  error  to  direct  a  verdiot  for  de- 
fendant in  an  action  by  a  servant  against 
his  master  to  recover  damages  for  personal 
injuries,  where  there  is  some  evidence  tend- 
ing to  show  that  the  injury  was  caused 
by  defective  machinery.  Dill  v.  Marmon 
(Ind.)  163 
Correotine  Terdiot. 

21.  The  court  may  properly  refuse  to  re- 
quire the  jury  to  return  ro  their  room  and 
insert  specified  facts  in  their  special  ver- 
dict; but  the  remedy,  if  any,  is  by  motion 
for  a  new  trial.  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Montgomery  (Ind.)  875 

Notes  and  Bbiefs. 

Trial;  necessity  of  instruction  as  to  law 
on  circumstantial  evidence: — (L)  Intro- 
ductory; (II.)  when  evidence  is  entirely 
circumstantial:  (a)  in  general:  (1)  homi- 
cide; (2)  larceny;  (3)  burglary;  (4)  other 
crimes;  (6)  possession  of  stolen  property; 
(III.)  when  the  evidence  of  guilt  of  accused 
is  direct:  (a)  by  positive  testimony:  (1) 
homicide;  (2)  larceny;  (3)  robbery;  (4) 
rape;  (5)  other  crimes;  (6)  by  proof  of  the 
confession  of  accused:    (1)    homicide;    (2) 
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larceny;  (3)  burglary;  (4)  other  crimes; 
(o)  plea  of  insanity;  (IV.)  where  evidence 
is  both  direct  and  circumstantial;  (V.) 
where  instruction,  or  request  to  charge, 
simply  states  abstract  proposition;  (VI.) 
testimony  of  accomplice;  (VII.)  necessity 
of  request  for  instruction;  or  exception; 
(VIII.)  refusal  of  request,  the  substance  of 
which  is  elsewhere  charged;  (IX.)  accused 
in  juxtaposition  to  main  or  inculpatory 
fact;  (X.)  as  to  question  of  intent;  (XI.) 
miscellaneous  cases.  193 

Of  criminal  case;  impropriety  of  prose- 
cuting attorney  or  court  appealing  to 
prejudice  of  jury  to  obtain  conviction; 
court  intimating  opinion  as  to  guilt; 
judge's  duty  to  construct  charge  so  as  to 
place  burden  of  proof  on  state.  194 

Question  of  proximate  cause  for  court  or 
jury.  246 

Question  of  due  care  of  plaintiff  in  action 
for  personal  injury  as  one  for  jury;  ques- 
tion of  negligence  of  defendant,  and  wheth- 
er it  was  proximate  cause  of  injury,  for 
jury.  301 

Negligence  of  bank  in  making  payment 
to  one  who  has  stolen  paas  book  as  ques- 
tion for  jury.  342 

Question  whether  or  not  a  paper  writing 
constitutes  a  will,  for  jury.  424 

Question  for  jury  as  to  safety  of  appli- 
ances furnished  by  master;  where  testi- 
mony is  conflicting;  duty  to  submit  ques- 
tion of  master's  negligence  to  jury.  798 

Question  for  jury  as  to  negligence  of  en- 
gineer in  moving  engine  while  coupling  is 
being  made.  888 

Propriety  of  motion  to  strike  out  answer 
as  method  of  testing  sufficiency  of  mat- 
ters of  defense  presented.  969 

TRUSTS. 

1.  Mere  unfriendliness  of  a  cestui  que 
trust  toward  a  trustee  is  not  sufficient 
ground  for  the  removal  of  the  latter.  Polk 
V.  Linthicum  (Md.)  920 

2.  The  removal  of  the  widow  as  trustee 
of  a  fund  provided  for  the  benefit  of  tes- 
tator's daughter  is  required,  where  she 
elected  to  take  her  dower  rights  in  opposi- 
tion to  the  will,  thereby  depleting  the  trust 
estate,  and  destroying  a  very  important 
part  of  the  scheme  of  the  testator,  remar- 
ried within  a  short  time,  became  estranged 
from  the  cestui  que  trust  and  her  cotrustees 
BO  that  no  intercourse  could  subsist  be- 
tween them,  and  kept  the  estate  in  needless 
litigation.  Id. 

Notes  and  Bbiefs. 

Trusts;  duty  of  trustee;  removal  of 
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trustee  because  of  strained  relations  with 
cestui  que  trust;  because  of  strained  rela- 
tions with  cotrustee;  renunciation  of  trust; 
effect  of  election  by  widow  named  in  will  as 
trustee  for  benefit  of  testator's  daughter  to 
take  dower  rights  in  opposition  to  will ;  in- 
terference with  testator's  judgment  in  ap- 
pointing trustee.  920 

USUBT. 

By  Building  and  Loan  Association,  see 
Building  and  Loan  Associations, 
1. 

VEHDOR  AHD  PURCHASER. 

Defect  of  Title  as  Defense  Pro  Tanto 

to  Purchase-Money  Note,  see  Bills 

AND  Notes,  8. 
Measure    of    Damages    for    Breach    of 

Covenant  of  Seisin,  see  Damages, 

6. 
Damages   for   Breach   of   Covenant   to 

Convey,  see  Daicages,  7. 
Recovery  for  Improvements  on  Breach 

of  Covenant  of  Seisin,  see  Impbote- 

MENTS. 

Stay  of  Action  on  Purchase-Money 
Note,  see  Injunction,  5. 

Outstanding  Contingent  Remainder  as 
Breach  of  Covenant,  see  Covenant. 

Rlglit  to  marketable  title. 

1.  A  vendee  is  entitled  to  a  title  that  is 
marketable,  as  well  as  good  in  fact,  under 
a  contract  calling  for  a  "good"  title;  and 
the  rule  is  the  same  wDether  an  action  is 
brought  by  the  vendor  to  compel  specific 
performance,  or  by  the  vendee  to  recover 
back  his  earnest  money.  Ladd  v.  Weiskopf 
(Minn.)  '  785 

2.  A  title  is  not  unmarketable  so  as  to 
entitle  a  vendee  to  rescind  his  contract  and 
recover  back  the  earnest  money  paid,  where 
no  question  of  fact  is  involved,  but  only  one 
of  law,  arising  exclusively  upon  the  con- 
struction of  a  record  muniment  of  title,  and 
all  parties  interested  are  before  the  court, 
so  that  its  decision  will  be  a  final  de- 
termination of  the  matter.  Id. 

3.  A  doubt  as  to  the  construction  of  a 
decree  of  distribution  by  a  probate  court, 
which  is  conclusive  upon  all  parties  inter- 
ested in  the  estate,  doed  not  render  a  title 
unmarketable  so  as  to  entitle  a  vendee  to 
rescind  his  contract  and  recover  back  the 
earnest  money  paid.  Id. 

4.  Payment  of  the  money  cannot  be  en- 
forced under  a  contract  to  purchase  real 
estate  which  stipulates  that  the  property 
shall  be  clear  of  all  encumbrances,  if  the 
title  has  not  been  accepted,  and  there  is  an 
existing  right  on  the  part  of  a  municipality 
to  open  a  platted  street  over  the  property, 
which   will  destroy  the  buildings  without 
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making  compensation  for  them.    Taylor  v. 
Evans  (Pa.)  790 

Notes  and  Bbiefs. 

Vendor  and  purchaser;  breach  of  cove- 
nant as  to  title  because  of  encumbrances; 
duty  of  vendee  to  pay  off  encumbrances  be- 
fore seeking  relief.  235 

Covenant  of  seisin;  broken  when  vendor 
has  not  good  title;  effect  of  vendee's  obtain- 
ing rescission  of  contract  as  restoration  to 
vendor ;  judgment  after  breach  of  covenant ; 
as  precluding  vendee  from  asserting  right 
to  property.  761 

Right  of  vendee  to  title  in  fee  simple 
absolute;  right  to  marketable  title;  what  is 
marketable  title.  785 

Stipulation  against  encumbrances;  what 
constitutes  encumbrance;  right  of  city  to 
open  platted  street  through  property  as  en- 
cumbrance; sufficiency  of  notice  of  encum- 
brance. 790 

VENITi:. 

Of  Trial  for  Crime  Committed  in  Two 
Counties,  see  Courts,  1,  2. 

VEKDICT. 

Direction  of,  see  Trial,  20. 
Correction  of,  see  Trial,  21. 

VERIFICATION. 

Of   Indictment,    see   Indictment    and 
Information,  5-7. 

VOnaiS  AND  ELECTIONS. 

A  statute  permitting  the  use  of  a  voting 
machine  which  assures  secrecy,  free  choice 
of  candidates,  a  correct  record  of  the  vote, 
and  a  correct  record  and  announcement  of 
the  total  vote  given  for  each  candidate,  does 
not  contravene  a  constitutional  requirement 
that  all  votes  at  elections  shall  be  given  by 
ballot.  People  ex  rel.  Detroit  v.  Board  of 
Inspectors   (Mich.)  184 

Notes  and  Briefs. 

Voters  and  elections;  meaning  of  word 
"ballot"  in  Constitution  requiring  votes  at 
election  to  be  by  ballot;  validity  of  statute 
permitting  use  of  voting  machines.  184 

VOTING  MACHINES. 

Constitutionality  of  Statute  Permitting 
Use  of,  see  Voters  and  Elections. 

WAIVER. 

Of  Right  to  Have  Entire  Damages  for 
Taking  of  Land  Assessed,  see  Emi- 
nent Domain,  11. 
By  Insurance  Company,  see  Insurance, 
6. 
60  L.  R.  A. 


Of  Right  to  Have  Paragraphs  of  An- 
swer Stricken  out,  see  Pleading,  2. 

Of  Right  of  Privacy,  see  Privacy,  4. 

Of  Benefit  of  Condition  in  Conveyance 
of  Land,  see  Real  Property,  4,  5. 

The  basis  of  waiver  is  estoppel,  and  where 
there  is  no  estoppel  there  is  no  waiver. 
Williams  v.  Neely  (C.  C.  App.  8th  C.)      232 

Notes  and  Briefs. 

Waiver;  of  forfeiture  of  lease;  by  accep- 
tance of  rent  after;  where  landlord  denies 
intent  to  waive.  867  * 

WARRANTY. 

Parol  Evidence  as  to,  see  Evidence,  14. 
Of  Sale  of  Machine,  see  Sale. 
See  also  Sale,  Notes  and  Briefs. 

WASTE. 

By  Life  Tenant,  see  Life  Tenants,  1. 

Notes  and  Briefs. 

Waste ;  by  life  tenants ;  what  constitutes ; 
to  what  life  estates  doctrine  applies.      987 

WATERS. 

Taking  Right  to  Fish  in  Lake  under 
Power  of  Eminent  Domain,  see 
Eminent  Domain,  2. 

Right  of  Recovery  for  Constructing 
Embankment  across  Mouth  of 
Cove,  see  Eminent  Domain,  7-14. 

Injunction  to  Protect  Rights  in,  see 
Injunction,  1. 

Svrf aoe  ivater. 

1.  Surface  waters  which  by  natural 
drainage  collect  in  a  natural  basin  or  de- 
pression upon  the  premises  of  a  dominant 
tenement,  and  escape  therefrom  only  by 
percolation  or  evaporation,  forming  thereby 
a  lake  or  pond  permanent  in  its  character, 
when  so  collected  and  coming  to  rest  lose 
the  character  of  surface  water,  and  may 
not  by  artificial  means,  other  than  that  inci- 
dent to  the  cultivation  of  the  soil,  be 
drained  to  the  damage  of  a  servient;  tene- 
ment, without  liability  in  damages  for  such 
act.     Davis  v.   Fry    (Okla.)  460 

2.  Owners  of  improved  property  located 
adjacent  to  an  adequate  sewer  or  drainage 
system  in  a  city  are  required  to  connect 
therewith  the  water  gutters  and  spouts 
upon  their  buildings,  and  not  to  permit  the 
rain  water  to  collect  and  discharge  at  a 
point  in  a  public  alley,  where,  by  reason 
of  the  volume  and  for^e  thus  attained;  it 
enters  adjoining  premises,  provided  such 
connection  with  the  drainage  system  can 
reasonably  be  made.  Ginter  v.  St.  Mark's 
Church  (Minn.)  621 
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Pvblie  water  suppler* 

Burden  of  Showing  Unreasonableness 
of  Hates,  see  Evidence,  6. 
.  3.  The  fact  that  the  construction  of 
waterworks  is  a  public  use  to  be  paid  for  by 
taxation  does  not  require  the  basing  of  all 
rates  upon  the  amount  of  -water  used  in 
each  instance,  and  on  nothing  else. 
Souther  V.  Gloucester  <Mass.)  309 

4.  Owners  of  summer  cottages  in  outlying 
districts,  who  desire  to  use  water  from  a 
eity  system  during  part  of  the  year  only, 
may  be  required  to  pay  the  same  amount 
for  such  water  as  owners  of  property  in  the 
city  are  required  to  pay  for  service  during 
the  whole  year,  where  the  laying  of  special 
pipes  and  the  construction  of  an  additional 
reservoir  are  necessary  to  enable  the  city  to 
furnish  the  water,  which  facts  create  special 
circumstances  justifying  a  discrimination 
in  rates  between  the  two  classes  of  con- 
sumers; and  they  caimot  complain  that  the 
rule  requiring  payment  in  advance  is  ap- 
plied to  them.  Id. 

5.  Owners  of  cottages  in  outlying  dis- 
tricts of  a  city  cannot  complain  that  some 
discrimination  is  made  in  rates  between 
them  and  consumers  in  the  heart  of  the  city, 
where  special  circumstances  exist  which 
justify  it.  Id. 

Notes  and  Briefs. 

Waters;  how  expense  of  mimicipal  supply 
of  water  paid;  wKen  higher  rate  may  bo 
charged  certain  consumers;  necessity  that 
rates  be  reasonable;  injunction  to  restrain 
unreasonable  rates;  duty  to  supply  all  on 
reasonable  terms;  necessity  of  uniformity 
ai  rates;  hoW  question  of  reasonableness  of 
rates  determined;  reasonableness  of  r^u- 
lation  that  every  taker  shall  pay  rent  for 
the  whole  year  and  make  payment  in  ad- 
vance, whether  he  uses  water  for  that 
length  of  time  or  not.  309 

Surface  waters;  general  rule  as  to;  right 

to  drain  Japd  of  surface  w^aters  by  artificial 

means;  effect  of  collection  of  surface  waters 

in  natural  basin  having  no  outlet,  to  destroy 

.    their  original  character.  462 

Surface  water  as  common  enemy;  duty  of 
city  as  to-  621 

Maintenance  of  drainage  ditches.         805 

What  constitutes  unreasonable  use  of  mill 
pond;  injunction  to  Restrain  lowering  of 
water  in  mill  pond  to  natural  level.  933 

Power  of  Congress  to  authorize  construc- 
tion of  bridges  across  navigable  streams; 
power  of  legislature  to  authorize  railroad 
company  to  place  permanent  bridge  over 
navigable  waters;  construction  of  embank- 
ment across  mouth  of  cove;  right  of  ripar- 
«9  L.  R.  A. 


•  ian.  owner  on  oove  to  4-^mages;  right -of 
riparian  owner  on  navigable  stream  to 
access;   right  to  wharf  out;  obstruction  of 

: navigable  stream  as  nuisance.  929 

WHARVES. 

Notes  and  Briefs. 

Wharves;  right  of  riparian  owner  to 
wharf  out;  compensation  for  interference 
with  right.  929 

WILLS. 
SiKnlng  of. 

1.  In  an  action  to  contest  a  will  on  the 
sole  ground  that  it  was  not  signed  at  the 
end  thereof  as  required  by  Ohio  Rev.  Stat. 
■§  5916,  its  construction  or  interpretatiou  is 
not  a  subject  for  the  consideration  of  the 
court  or  the  jury,  the  only  question  being 
whether  the  will  has  been  executed  in  sub- 
stantial compliance  with  the  formalities 
prescribed  by  the  statute.  Irwin  v.  Jaoques 
(Ohio)  422 

2.  A  will  is  not  signed  at  the  end  as  re- 
quired by  statute,  where  the  body  of  it  is 
written  on  horizontal  fines  of  several  pages 
;of  paper,  so  that  all  its  items  and  provisions 
are  in  consecutive  order  to  the  end  on  the 
last  page,  under  which  the  testator's  sig- 
nature appears,  but  there  is  written  in  the 
margin  of  the  last  page,  to  the  left  of  and 
separated  from  the  body  of  the  instrument, 
a  dispositive  clause,  extending  lengthwise 
of  the  page  from  near  the  bottom  to  near 
the  top  thereof,  aftd  in  no  manner  connected 
with   the  body  of   the   instrument  by  any 

i  words,  mark,  or  character  to  indicate 
where  the  marginal  matter  is  to  be  read 
in  relation  to  the  other  provisions,  and  it 
is  established  by  the  testimony  that  the 
marginal  matter  was  written  after  all  the 
other  provisions,  at  the  request  of  the  tes- 
tator, and  before  he  attached  his  signature 
under  the  body  of  the  will.  Id. 

ReTooation  of  legaoy. 

3.  The  granting  of  an  absolute  divorce 
does  not  revoke  by  implication  a  legacy,  in 
the  will  of  the  husband  in  favor  of  the  wife. 
Re  Jones  (Pa.)  949 
Lapse  of  logapy. 

4.  The  procuring,  by  the  legatee,  of  an 
absolute  divorce  subsequent  to  the  execu- 
tion of  the  will,  does  not  cause  the  lapse  of 
a    legacy    which    testator    creates    for    his 

wife''  by  name.  Id. 

Notes  AND  BRIEFS4 

Wills;  ivhen  signed  at  end  within  mean- 
ing of  statute;  right  to  make  will.  424 
Devising  remainder  to  children  i^urviving 
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at  death  of  teit...or'8  wife;  jurisdiction  of 
probate  court  to  reform  will;  when  re- 
mainder is  vest  Hi.  785 
Effect  of  divorce  to  revoke  gift  by  will: — 
(I.)  Introductory;  (II.)  when  status  men- 
tioned in  will  controls:  (a)  in  general;  (h) 
when  legatee  is  mentioned  by  name;  (III.) 
effect  of  lapse  of  time  between  divorce  and 
testator's  death;  (IV.)  effect  of  property 
settlement.  940 

WITNESSES. 

Notes  and  Briefs. 

Witnesses;  right  to  refresh  meniorv  from 
69  L.  R.  A. 


memoranda;  when  memoranda  not  made  by 
himself  or  under  his  direction.  47(» 

WRIT  AND  PROCESS. 

Service  upon  defendant  in  a  divorce  suit 
by  delivering  him  a  copy  of  the  bill  and 
giving  him  notice  of  the  suit  at  his  resi- 
dence in  another  state  will  give  the  court 
no  jurisdiction  to  enter  a  personal  judg- 
ment against  him  for  alimony  and  attor- 
ney's fees.     Proctor  v.  Proctor  (111.)       673 

Notes  and  Briefs. 

Writ  and  process;  suffixjiency  of  service 
on  party  out  of  state.  674 
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